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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows : 
Inasmuch a s  all  the Reports prior to the 63rd have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter. 
counsel mill cite the volumes prior to 63 N. C. a s  follows,: 

1 and 2 Mar th ,  
Taylor h Coif. }..............as 1 N. C. 

1 Haywood ............................. 2 " 
2 " ............................. 3 “ 

1 and 2 Car. Law Re- '. 4 66 

pository & N. C. Term } "' 
1 Murphey '1 5 " ............................ 
2 " ............................ '6 6 6, 

8 " 
'4 - 6' ............................ 4 

................................ 1 Hawks " 8 " 
2 " ................................ " 9 “ 

3 " ................................ 10 " 

4 " ............................ ' 1 ' 
.................... 1 Devereux Law " 12 " 

2 " " .................... " 13 " 
3 " " .................... " 14 " 

4 " " .................... 15 " 
1 " J3q. .................... " 16 " 

2 " " .................... " 17 " 

................ 1 Dev. & Bat. Law " 18 " 

2 " ................ 19 .. 
3 & 4 "  ................ 6 6  20 " 
1 Dev. & Bat. Eq ................... " 21 " 
2 " 

4' 16 12 " .................. 
1 Iredell Law ........................ " 23 " 

2 " " ........................ " 24 " 

3 " ......................... " 25 " 

4 " ........................ " 26 " 

6 " " ........................ " 17 " 

8 " " ........................ *' 2s  " 

7 " * ........................ " 29 " 

8 " " ........................ 30 " 

9 Iredell Law ...................... a s  31 N. U. 
10 ‘* ...................... " 32 " 

11 " ....................... 33 .a 

12 " ...................... " 34 " 

13 ‘' ........................ " 36 " 

1 " Eq ...................... " 3 6 "  
"" ....................... 37 " 

3 " ....................... 38 “ 

4 " ....................... 39 " 

5 " " ...................... 40 " 
6 " ....................... " 41 " 

" " 42 " - ' I  ..................... 
8 " " ...................... (' 43 '( 

Busbee Law .......................... " 44 " 
" Eq. .......................... " 45 " 

1 Jones 1 . a ~  ......................... 46 " 

2 " "  ........................ " 47 " 

3 . . I .  ........................ " 48 " 

4 “ "  ......................... 49 " .. 5 " ........................ " 50 " 

6 " " ......................... 51 “ 

7 I. ........................ " 52 " 
8 " ........................ 53 " - 6' .. 
1 " Eq. ........................ " 54 " 

2 " " ........................ " 55 " 
3 “ " ........................ " 56 “ 

4 " “  ......................... 57 " 

5 " “  ......................... 5 s  " 

6 “ " ........................ " 59 " 

1 ~ n d  "inston ...................... 60 " 
Phillips Law ........................ " 61 " 

' Eq. ........................ " 62 " 

ST In  quoting from the reprinted Reports. counsel will cite alwnys the 
marginal ( is . .  the original) paging. 

The opinions published in the flrst s i s  rolumes of the reports were written 
by the "Court of Conference" and the Supreme Court prior to 1519. 

From the 7th to the 62d rolumes. both inclusire. will be found the opinions 
of the Supreme Court. consisting of three members. for the flrst flfty years 
of its existence. or from 1515 to 156s.. The opinions of the Court. consisting 
of flve members. immediately following the Civil War. a re  pnblished in the 
volumes from the 63d to the 79th. both inclusire. From the 50th to  the 
lOlst volumes. both inclusire. mill be found the opinion of the Court. con- 
sisting of three members, from'lS79 to 1559. The opiniors of the Court. con- 
sisting of flve members. from 1559 to 1 July. 1937. nre published in rolumes 
102 to 211. both inclusive. Since 1 July. 1937, and beginning with volume 212. 
the Court has consisted of seven members. 

ii 



J U S T I C E S  
OF T H E  

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1951-FALL TERM, 1951 

CHIEF JUSTICE : 

WALTER P. STACY.l 

ASSOCIATE JUSTICES : 

WILLIAM A. DEVINP2 EMERY B. DENNY, 
M. V. BARNHILL, S. J. ERVIN, JR., 
J. WALLACE WINBORNE, JEFF. D. JOHNSON, JR. 

ATTOBNEY-GENERAL : 

HARRY McMULLAN. 

ASSISTANT ATTOBNEYS-GENERAL : 

T. W. BRUTON, 
RALPH MOODY, 
CLAUDE L. LOGE, 
JAMES E. TUCKER,3 
PEYTON B., ABBOTT,4 
JOHN HILL PAYLOR. 

SUPREME COURT REPORTER AND ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE : 

JOHN M. STRONG. 

OLEBK OF THE SUPREME COUBT: 

ADRIAN J. NEWTON. 

MABBHAL AND LIBUBIAN : 

DILLARD S. GARDNER. 
lDied 13 September.  1951. Succeeded a s  Chief Jua t ice  by  W. A. Devln. 
2Appointed Chief Jua t ice  17 September.  1951. Succeeded a s  Associate Jus t ice  by  ILimous 

T. Valentine.  
SResigned 31 December.  1951. Succeeded by  I. Beverly L a k e  1 J a n u a r y .  1962. 
'Resigned 16 October,  1951. Succeeded by H a r r y  W. McGalliard 17 October,  1981. 



J U D G E S  

O F  THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Name Dietrict Sddress  

CHESTER MORRIS ........................................... First ............................. Cwrituck. 
WALTER 3. BONE .......................................... Second ........................... Nashville. 
R. HUNT PARKER ...................................... Third ............................ Roanoke Rapids. 
CLAWSON L. WILLIAMS .............................. Fourth ........................... Sanford. 
J. PAUL FRIZZELLE ................................... Fifth ............................. Snow Hill. 
HENRY L. STEVENS, JR. ............................. Sixth .............................. Warsaw. 
W. C. HARRIS ................................................ Seventh ..................... Raleigh. 
JOHN J. BURNEY ..................................... Eighth ....................... Wilmington. 
($. K. NIMOCKS, JR. .................................... Ninth ....................... Fayetteville. 
LEO CARR ................................................... Tenth ......................... Burlington. 

SPECIAL JUDGES 

W. H. S. BURGWYN ............................................................................ Woodland. 
........................................................................ WILLIAM I. HALSTEAD South &fills. 

WILLIAM T. HATCH ............................................................................ Raleigh. 
HOWAW G. OODWIX .......................................................................... Dunn. 

WESTERN DIVISION 

....................................... JOHN H. CLEMEXT Eleventh .................. Winston-Salem. 
H. HOYLE SINK ............................................ Twelfth ......................... Greensboro. 
F. DONALD PI-IILLIPS ................................... Thirteenth .................... Rockingham. 
WILLIAM H. BOBBITT .................................. Fourteenth ................... Charlotte. 
FRANK M. ARMSTROXO ................................ Fifteenth ................ Troy. 
J. C. RUDISILL ............................................ Sixteenth ...................... Newton. 

............................................ J. A. ROUSSEAU Seventeenth ................ N o t  Wilkesboro. 
J. WILL PLEBS, JR. ..................................... E i F a r i o n .  
ZEB V. NETTLES ............................................ Nineteenth ................... Asheville. 

..................... DAN K. MOORE .............................................. Twentieth Sylva. 
ALLEN H. GWYN .......................................... Twenty-first ................ Reidsville. 

SPECIAL JUDGES 

GEORGE B. PATTON .............................................................................. Franklin. 
A. R. CRISP ........................................................................................... Lenoir. 
HAROLD K. BENNETT ........................................................................... Asheville. 
S U ~ I E  SHARP ......................................................................................... Reidsville. 

EMERGENCY JUDGES 

................................................................................. HENRY A. GHADY New Bern. 
FELIX E. ALLEY, SR. .......................................................................... Waynesville. 



SOLICITORS 

EASTERN DIVISION 

Name District Addwss  
WALTER L. COHOON ..................................... First ............................. E l a b e t h  City. 
GEORGE M. FOUNTAIN ................................. Second ........................... Tarboro. 
ERNEST R. TYLER ......................................... Third ............................. Roxobel. 
W. JACK HOOKY ........................................... Fourth ........................... Kenly. 
W. J. B W N ~ Y  ................................................ Fifth .............................. Greenrille. 
WALTER T. BRITT ......................................... Sixth .............................. Clinton. 
WILLIAM P. BICKETT .................................. Seventh ......................... Raleigh. 
CLIFTON L. MOORE ....................................... Eighth ........................... Burgaw. 
MALCOLM B. SEAWELL ................................ Ninth ............................ I1~imberton. 
WILLIAM H. MDRDOCK ................................ Tenth ............................. D ~ ~ r h a m .  

WESTERX DIVISION 

....................... ....................... WALTER E. JOHNYTOK, JR. Eleventh Winston-Salem. 
......................... CHARLES T. HAGAN, JR. ............................ Twelfth Greensboro. 

M. G. BOYETTE .............................................. Thirteenth .................... Carthage. 
BASIL L. WHITENER .................................... Fourteenth ................... Gastonia. 
ZEB. A. MORRIS ............................................. Figteenth ...................... Concord. 
JAMES C. FARTHING .................................... Six teenth ..................... .Lenoir. 

................. J. ALLIE HAYES ............................................ Seventeenth North Wilkesboro. 
C. 0. RIDINGS .............................................. Fifteenth ................ Forest City. 
W. K. MCLEAX ............................................. Nineteenth ................... Asherille. 
THADDEUS D. BRYYON, JR. ....................... Twentieth .................. Bryson City. 
R. J .  SCOTT ................................................... ,Twentyfirst ................. Danbury. 



SUPERIOR COURTS, FALL TEFLM, 1% 1 
(Revised through 1 October, 1951.) 

The numbers in parentheses following the date of a term indicate the number 
of weeks during which the term may be held. 

EASTERN DIVISION 

FIUST J U D I C I A L  DISTRICT 
J u d g e  F r l x x d l e  

Beaufort-Sept. 17. ( A ) ;  Sept. 24 t ;  Oct. 
8 t ;  Nov. 6. ( A ) :  Dee. St. 

Camden-Aug. 27. 
Chowan--5ept. 10: Nov. 26. 
Currituck-July 16t  ( 6 ) ;  Sept.  3. 
D u b O c t .  22. 
Gatem-Nov. 19. 
Hyde--AUK. 20t: Oct. 15. 
Pasquotnnk---Sept. 1 7 t ;  Oct. 1 5 t  ( A )  ; 

Nov. S t ;  Nor .  12'. 
F e r q u i m a n s - a c t .  29. 
Tyrrell-Oct. 1. 

SECOND JUDICIAL DISTRICT 
J u d g e  Stevens 

Edgecomb-Aug. 20. ( 6 ) ;  Sept.  10; Oct. 
15: Nov. 12t ( 2 ) .  

Martin-Sept. l i  ( 2 ) ;  Nov. 1st ( A )  ( 2 ) ;  
Dec. 10. 

Nash-Aug. 2 i ;  Sept.  17t ( A )  ( 2 ) ;  Oct. 
8 .  ( 6 ) ;  Nov. 26.: Dec. 3t. 

Waahinrrton-July 9: Oct. 22:. 
~ i l s o n - - A u g .  z i t  ( A ) ;  Sept. 3: s e p t .  24. 

( A ) ;  act. IT;  O C ~ .  22. ( A ) ;  act. 29t ( 2 ) ;  
Dec. 3 (A). 

T H I B D  J U D I C I A L  DISTRICT 
J u d g e  Harr la  

Bertie--August 27 ( 2 ) ;  Nov. 12 (2) .  
Halifax-Aug. 13  ( 2 ) ;  Oct. 8 t  ( A ) ;  Oct. 

1 s t  ( a ) ;  Oct. 22' ( A ) ;  NOV. 26 (2) .  
Hertford-July 80; Oct. 16 (2).  
Northampton-Aug. 6 ;  Oct. 29 (2). 
Vance-dept .  24'; Oct. 8 t .  
Warren---Sept. 10.; Oct. I t .  

F O U s T H  J U D I C I A L  DISTRICT 
J u d g e  Burner 

Chatham-July 3Ot ( 2 ) ;  Oct. 22. 
H a r n e t t - 4 e p t .  3. ( A ) ;  Sept. l 7 t ;  Oct. 8 t  

( A ) ;  Nov. 12.: Nov. 1 s t  (8) .  
Johnaton-Aug. 13'; Sept.  24t ( 2 ) ;  Oct. 

I t  ( A ) ;  Nov. S t ;  Nov. 12t ( A ) ;  Dec. 10 (2).  
L e b J U l Y  16.; J u l y  23' ( 8 ) ;  SePt. l o t ;  

Oct. 29'; Nov. 12t  ( 8 ) ;  Dec. l o t  (A). 
Wayne--Aug. 20: Aug. 27t ( 2 ) ;  Oct. St  

( 2 ) ;  Nor. 26 ( 2 ) .  

FIFTH JUDICIAL DISTRICT 
J u d g a  Nimooks 

Carteret-Oct. 15; Dec. 3t .  
Craven-Sept. 3;  Sept. 10 ( A ) ;  Oct. I t ;  

Nov. 12 ( A ) ;  Nov. 1st (2) .  
Green-Dec. 10; Dec. 17. 
J o n e b S e p t .  17; Dec. 10 (A).  
Prmlico--Nov. 5 (2). 

Pitt-Aug. 27; Sspt.  l o t ;  Sept. 24 t :  Oct. 
8 ( A ) ;  Oct. 22 t ;  01:t. 29; Nov. 19t (A) .  

S I X T H  J U D I C I A L  D I S T R I C r  
J u ( l g e  C a r r  

Duplin-Aug. 27 ( 2 ) ;  Oct. 8 ;  Oct. 1 5 t ;  
Dec. 3t  (2) .  

Lenoir-Aue. 20': Seot. 10 ( A ) :  SeDt. 
24 t ;  Oct. 29 :A); NOV. i t ;  Nov. '12 t ;  N ~ V .  
2C ( A ) .  

Onslow-Oct. 1 ;  Nov. 19t.  
Sampson--Aug. t ( 2 ) ;  Sept.  1 7 t ;  Oct. 22; 

Oct. 29t. 

S E V E N T H  JITDICWL DISTRICT 
J u d g e  Yorris 

Frankl in-Se~t .  24 t :  Oct. 8 ' :  Nov. 26t 
(2) .  

Wake-July 9'; Sept. 3. ( 2 ) ;  Sept. 17 t  
( A )  ( 2 ) :  O C ~ .  1.; Oct. 8 t  ( 8 ) ;  O C ~ .  15t ( 3 ) ;  
Kov. 5.; No!.. 12t ( 2 ) ;  Dec. 3' ( A ) ;  Dec. 
10'; Dec. l i t .  

E I G H T H  JUDICIAL DISTRICT 

J u d g e  B o n e  
Brunswick-Sept. 17; Oct. I t  ( A ) .  
Columbus-Sept. 3. ( 2 ) ;  Sept.  24t ( 2 ) ;  

Oct. 8. ( A ) ;  Oct. 29t ( A )  ( 2 ) ;  Nov. 19. (2). 
Kew Hanover-July 16' ( s f :  J u l y  23.; 

Ju ly  30' ( 8 ) ;  Aug. 13'; Aug. 20t ( 2 ) ;  Oct. 
I*  ( A ) ;  Oct. 1 s t ;  Oct. 22t ( s ) ;  Nov. 5' ( 2 ) ;  
Dec. 3t  ( 2 ) .  

Pender-Sept. 24 ( A )  ; Oct. 22t ( 2 ) .  

N I N T H  JUIBICIAL DISTRICT 
J u d g e  P a r k e r  

Bladen-Sept. 17.. 
Cumberland-Aug. 27'; Sept. 24t ( 2 )  ; 

Oct. 8' ( A ) .  Oct. 22t ( 2 ) ;  Kov. 19' ( 2 ) .  
Hoke-Aug. 20; Nov. 12. 
Hobeson-July 9 ' (2)  ; Aug. 13': Aug. 27t 

( A ) ;  Sept.  3. ( 2 ) ;  Sept. 24. ( A ) ;  Oct. St  
( 2 ) ;  Oct. 22. ( A ) ,  Nov. 5 ' ;  Dec. 3t  ( 2 ) ;  
Dec. 17.. 

T E N T H  JUDICIAL DISTRICT 
J u d p  e Wll l lams 

Alamance-Aug. 13.; Sept.  3 t ;  Sept.  l o t ;  
Oct. 15' ( A ) ;  Oct 22. ( A ) ;  Nov. 5 t  ( A ) ;  
Nov. 26'. 

Durham-July l ' j ' ;  J u l y  30 ( 2 ) ;  Aug. 27' 
( A ) ;  Sept. 10' ( A ) ;  Sept. l i t  ( 2 ) ;  Oct. 1 
( A ) :  Oct. 8.; Oct. 22t ( A ) ;  Oct. 29 t ;  Nov. 
5; Nov. 26. ( A ) ;  Dee. 3.; Dec. 10' ( A ) .  

Granville-July : 3 ;  Nov. 12 (2) .  
O r a n g e - A u g .  2 7 t ;  Oct. I t ;  Dec. 10. 
Person-Oct. 16; Nov. 5 t  ( s ) .  



COURT CALENDAR. vii 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTBICT 
Judge Plow 

Ashe-Oct. 22.. 
Alleghany-Aug. 13; Oct. 1. 
Forsyth-July 29 ( 2 ) ;  Aug. 278 (6 ) ;  Sept. 

10; Sept. 17t  ( 2 ) ;  Oct. 8' ( 2 ) ;  Oct. 29t ;  
Nov. 129; Nov. 1st (2 ) ;  Dec. 3' (2).  

T\\'ELIWH JUDICIAL DISTRICT 
J u d g e  Nettleu 

Davldson-Aug. 20; Sept. l o t  ( 2 ) ;  Oct. I t  
(A)  ( 2 ) ;  NOV. 19 (A)  (2).  

Gullford. Greensboro Dlvlsion-July 9'; 
July St (A)  ( 2 ) ;  J u l y  23. ( 2 ) ;  Aug. 27.; 
Sept. 10. (A)  ( 2 ) ;  Sept. l o t  (A)  (2 ) ;  Sept. 
24t;  Oct. 8 *  (A)  ( 2 ) ;  Oct. St ( 2 ) ;  Oct. 
t a t  (A) (2 ) :  NOV. 6- (2) ;  NOV. 1st (2):  
Dec. 3* ( A ) ;  Dec. 11.. 

Gullford. High Polnt Divlsion-July 16.; 
Sept. 24. (A)  (2 ) ;  Oct. 22- ( 2 ) ;  Nov. 5 t  
(A) (2 ) ;  Dec. 3 t ;  Dec. lo*. 

T H I R T E E N T H  JUDICIAL DISTBICT 
J u d g e  Moore 

Anson-SepL l o t ;  Sept. 24.; Nov. 12t.  
Moore-Aug. IS*; Sept. l l t ;  Nov. S t  (A) .  
Richmond-July 167; Sept. 3 t ;  Oct. I * ;  

Nov. 5t .  
Scotland-July 97 ( 6 ) ;  Aug. 6 ;  Oct. 29t ;  

Nov. 26 (2) .  
Stanly--July 9; S e ~ t .  3 t  ( A ) ;  Oct. S t ;  

Nov. 19; 
Unlon-Aug. 20 (2) ;  Oct. 15 (2). 

FOURTEENTH JUDICIAL DIBTBlCT 
J u d g e  C l w e n t  

Gaston-July 23.; J u l y  30t ( 2 ) ;  Sept. 10. 
( A ) ;  Sept. 17 t ;  Oct. 228; Oct. 29t ( A ) ;  
Nov. 26. ( A ) ;  Dec. St (2). 

Mecklenburg-July 9* (2 ) ;  J u l y  308 ( A ) ;  
Aug. 6 t  ( a ) ;  Aug. B* ( A ) ;  Aug. 13. ( 2 ) ;  
AUK. ZI*; Seot. 3 t  (2) :  Seot. 3 t  ( A ) ;  
~ e p t .  11. (A)  - (z) ;  sept .  11t (A) ( 2 ) ;  ~ c t .  
1.; Oct. I t  ( A ) ;  Oct. S t  ( 2 ) ;  Oct. 1st 
(A)  (2 ) ;  Oct. 29t (A)  ( 2 i ;  Oct. 29t ( 2 ) ;  
Nov. 12t (A)  ( 2 ) ;  Nov. 12 ; Nov. 1st ( 2 ) ;  
Nov. 26t (A)  ( 2 ) :  Dec. 1. (A)  12) ;  Dec. l o t  
(A) ;  Dec. 17t. 

F I F T E E N T H  JUDICIAL DISTBICT 
J u d c e  Shk 

Alexander-Sept. 24. 
C a b a r r u b A u g .  20.; Aug. 27t ;  Oct. 16 

( 2 ) ;  Nov. 12t ( A ) ;  Dec. 3 t  (A).  
Iredell-July 30 ( 2 ) ;  Nov. 5 (2). 
Montgomery--July 9; Oct. 1 ( A ) ;  Oct. 

*Qt -- , . 
Randolph-July 16 t ;  J u l y  23; Sept. 3.; 

Oct. 22t (A)  ( 2 ) ;  Dec. 3 ( 2 ) .  
Rowan-Sept. 10 ( 2 ) ;  Oct. S t ;  Nov. 19 

(2).  

*Fo r  crimlnal cases. 
t F o r  clvil cases. 
$For J a i l  and  Civil Cases. 

S IXTEENTH JUDICIAL DISTRICT 
J u d g e  Phlll lps 

Burke-Aug. 6 ( 2 ) ;  Sept. 24 ( 2 ) ;  Dec. 10 
(21 ~ - , .  

Caldwell-Aug. 20 ( 2 ) ;  Sept. 3 t  ( A ) ;  Oct. 
St ( A ) ;  Nov. 26 (2) .  

Catawba-July 2 ( 2 ) ;  Sept. 3 t  ( 2 ) ;  Nov. 
12 ( 2 ) .  

Cleveland-July 23 (2 ) ;  Oct. 29 (2).  
1.Incoln-Oct. 15; Oct. 227. 
Watauga-Sept. 17.. 

SEVENTEENTH JUDICIAL DISTRICT 
J u d g e  Gwyn 

Avery-July 2 ( 2 ) ;  Oct. 16 (2). 
Davie-Aug. 27; Dec. 37. 
Mitchell-July 23t ( 2 ) ;  Sept. 24. 
Wilkes--July 16 t ;  Aug. 6 ( 3 ) ;  Sept. l o t :  

Oct. I t ;  Oct. 87 ( 8 ) ;  Oct. 29t ( 2 ) ;  Dec. 10 
(2) .  

I'adkin-Sept. 3. ( 8 ) ;  Nov. 12 t ;  Nov. 1 s t ;  
Nov. 26. 

E IGHTEENTH JUDICIAL DISTRICT 
J u d g e  Bobbl t t  

Henderson-Oct. 8 ( 2 ) ;  Nov. 1st (2).  
McDowsll-July 9 t  ( 2 ) ;  Sept.  3 (2).  
Polk-Aug. 20 (2).  
Rutherford-Sept. 24t (2)  ; Nov. 5 (2).  
Transylvania-July 23 (2)  ; Dec. 3 (2).  
Yancey-Aug. 6 ( 2 ) ;  Oct. 22t (2).  

NINETEENTH JUDICIAL DISTRICT 
J u d g e  Armstrong 

B u n c o m b e J u l y  9 ( 2 ) ;  J u l y  16 (A)  ( 2 ) ;  
Ju ly  23; Ju ly  30; Aug. 6 ( 2 ) ;  Aug. 20; Aug. 
20 (A)  ( 2 ) ;  Sept. 3 ( 2 ) ;  Sept. 17; Sept. 24; 
Oct. 1 ( 2 ) ;  Oct. 16; Oct. 15 ( A ) ;  Oct. 22; 
Oct. 29: Nov. 5 ( 2 ) :  Nov. 19; Nov. 19 (A)  
( 2 ) ;  Dec. 3 ( 2 ) ;  Dec. 17; Dec. 17 ( A ) ;  
Dec. 24. 

Madison-Aug. 6 t  (2) ( 8 ) ;  Aug. 27; Oct. 
1 ( A )  ( 2 ) ;  Nov. 26. 

T W E N T I E T H  JUDICIAL DISTRICT 
J u d g e  Rudisll l  

C h e r o k e e A u g .  6 (2) :  Nov. 5 (2).  
Clay-Oct. 1. 
G r a h a m - S e p t .  3 (2).  
Haywood-July 9 ( 2 ) ;  Sept. l l t ;  Nov. 

19 ( 2 ) .  -. 
Jackson-Oct .  8 (2). 
Macon-Aug. 20 (2 ) ;  Dec. 3 ( 2 ) .  
Swain-July 23 (2 ) ;  Oct. 22 (2).  

TWENTY-FIRST JUDICIAL DISTRICT 
J u d g e  Rousseau 

Caawell-Oct. It ( A ) ;  Nov. 12'. 
Hocklnsham-Aug. 6' ( 2 ) ;  Sept. 3 t  ( 2 ) :  

Oct. 22t ;  Oct. 29. ( 2 ) ;  Nov. 267 ( 2 ) ;  Dec. 
i n *  - -  . 

Stokes-Oct. 8.; Oct. 15t. 
Surry-Sept. 17; Sept. 2 4 ;  Nov. 19; Dec. 

17. 

(A)  Special o r  Emergency J u d g e  t o  be assigned. 
(8) Speclal Term. 



UNITED STATES COURTS FOR NOR.TH CAROLINA 

DISI'RICT COURTS 
Ea8tern District-DON GILLIAM, Judge, Wilson. 
Middle D i s t r i ~ t - J 0 ~ ~ t 3 0 ~  J. HAYES, Judge, Greensboro. 
Western District-WILSON WARLICK, Judge ,  Newton. 

EASTERN DISTRICT 
Terms-District courts a re  held a t  the time and place as  follows: 

Raleigh, Civil term, second Monday in March and September; crim- 
inal term, fourth Monday after the second Monday in March and 
September. A. HAND JAMES, Clerk, Raleigh. 

Fayetteville, third Monday in March and September. MRS. LILA C. 
HON, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Monday in March and 
September. MRS. SADIE A. HOOPER, Deputy Clerk, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. MRS. MATILDA H. TVRAER, Deplity Clerk, New Bern. 

Washington, s is th  Monday after the second Monday in March and 
September. GEO. TAYLOR, Deputy Clerk. Warhington. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. MRS. Eva L. TOT-XG, Deputy Clerk, Wilson 

Wilmington, tenth Monday after the second ;Ilonday in March and 
September. J. DOUGLAS TAYLOR, Deputy Clerk, Wilmington. 

OFFICERS 

CHARLES P. GREEN, I-. S. Attorney, Raleigh, N. C. 
CIPERO P. r o w ,  Raleigh, N. C., JOHN C. RODMA.\', Washington, S. C., Assistant 

United States Attorneys. 
F'. 8. WOBTFIY, IJnited States Marshal, Raleigh. 
A HAND JAMES, Clerk 1-nited States Lht r ic t  Court, Raleigh. 

MIDDLE DISTRICT 
l'ern~a-District courts are  held a t  the time and place a*; follows : 

1)urham. fourth Monday in September and fo~ir th Monday in March. 
HENRY REYNOLDS, Clerk, Greensboro 

Greensboro, first Monday in June and December. HENRY REYNOLDS, 
Clerk; MYRTLE D. COBB, Chief &puty: ~ L L I I N  HARK~<ADER, Deputy 
Clerk ; P. H. BEESON, Deputy Clerk ; MRS. R ~ T I T  STARR, Deputy Clerk. 

Rockingham, second Monday in hlarch and September. HENRY REYN- 
OLDS, Clerk, Greensboro 

Salisbury, third Monday in Al~ril  ancl Octobw. HENRI REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May ancl November. Hemnr REYNOLDS, 
Clerk, Greensboro. 

Wilkesboro, third Monday in May and Sovemlrer. HENRY REYNOLDS, 
Clerk. Greensboro; C. H. COWLES, Deputy Clerlr. 
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SUPREME COURT 

NORTH CAROLINA 

* 
RALEIGH 

SPRING TERM, 1 9 5 1  

EMMA D. CUNNINGHAM V. WILLIAM JAMES CUNNINGHAM. 

(Filed 7 June, 1951.) 
Divorce Q 1P- 

Where plaintiff states the existence of a cause for divorce on the ground 
of adultery, G.S.  50-5 ( I ) ,  she may maintain her action for alimony with- 
out divorce without waiting until she could institute an action for absolute 
divorce on that ground, and it is not required that she flle the affldavit 
provided in G.S. 50-8. G.S. 50-16. 

APPEAL by defendant from Clemcnt, Resident Judge, in Chambers, 
10 March, 1951, of FORSYTH. 

Civil action for alimony without divorce and for counsel fees to enable 
plaintiff to prosecute cause of action against defendant, her husband. 

Plaintiff alleges in her complaint substantially these facts : That she 
and defendant, both residents of Forsyth County, North Carolina, were 
married to each other on 29 December, 1920, and lived together as hus- 
band and wife for many years; that in the year 1941 defendant left plain- 
tiff and moved to the city of Washington, District of Columbia, where he 
was employed for a number of years, and where he established, without 
the knowledge of plaintiff, a clandestine relationship with a woman, and 
lived with her, as plaintiff is informed and believes, as husband and wife, 
having two children by her;  that during the said time defendant also 
established a similar relationship with a woman from Reidsville, N. C., 
who bore him one child ; that in the Fall of 1950, defendant, having been 
transferred to Salisbury, N. C., by his employer, returned to Winston- 
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Salem to live and moved into the home which plaintiff has kept all during 
his absence; that in January, 1951, plaintiff, receivirg information con- 
cerning the unfaithfulness of defendant and his clandestine relationship 
with the above mentioned women, which conduct on his part rendered 
plaintiff's condition intolerable, and life burdensome, separated herself 
from defendant and has lived separate and apart from him since said 
date; that during the absence of defendant plaintif' took care of and 
protected the home in Winston-Salem, etc. ; "that on zccount of the mis- 
conduct of the defendant, i t  became necessary for this plaintiff to separate 
herself from him in order to be able under the law, to maintain a cause 
of action for absolute divorce; to have continued to live with him would 
have amounted to a condonation of his misconduct and would have pre- 
vented this plaintiff from asserting her legal right to a divorce"; that 
notwithstanding that defendant is an able-bodied man, and experienced 
builder, earning substantial salary, as detailed, he has neglected, failed 
and refused to support plaintiff and has not contributed anything to her 
support since 1947, etc. 

Plaintiff thereupon prays judgment for alimony pendente lite, etc. The 
complaint is verified in form specified for ordinary civil action. 

Defendant demurred ore tenus to complaint, on the grounds that i t  
appears upon the face thereof that:  "(1) The court has no jurisdiction 
of the person of defendant or of the subject of the action; ( 2 )  The com- 
plaint does not state facts sufficient to constitute a cause of action." 

The cause coming on for hearing, after notice to defendant, before 
the Resident Judge of the 11th Judicial District, the court (1) considered 
and overruled the demurrer; and (2 )  found facts substantially in accord- 
ance with allegation of complaint, and thereupon, and in the exercise of 
sound discretion, ordered defendant to pay a specificsd sum monthly to 
plaintiff pendente lite for use and benefit of plaintiff, m d  a specified sum 
for attorneys' fees. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Johnson & Parrish for plaintif, appellee. 
TV. Scott Buck for  defendnnt, appellant. 

WINBORNE, J. If  the husband be guilty of any inisconduct or acts 
that would be or constitute cause for divorce, either at~solute or from bed 
and board, his wife may institute an action, under the provisions of G.S. 
50-16, in the Superior Court of the county in which the cause of action 
arose to have reasonable subsistence and counsel fees allotted and paid 
or secured to her from the estate or earnings of her hu,3band. 

Pending the trial and final determination of the issues involved in such 
action, and also after they are determined, if in her favor, such wife may 
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make application to the resident judge, or to the judge holding the Supe- 
rior Courts of the district, for such subsistence and counsel fees, and it 
shall be lawful for such judge to cause the husband to pay or secure same. 
McFetters v. McFetters, 219 N.C. 731, 14 S.E. 2d 833; Oldham v. Old- 
ham, 225 N.C. 476, 35 S.E. 2d 332; Brooks v. Brooks, 226 N.C. 280, 
37 S.E. 2d 909; Best v. Best, 228 R.C. 9,44 S.E. 2d 214. 

I n  the light of these provisions, a reading of the complaint in the 
present action clearly reveals the purpose of the action to be for alimony 
without divorce under G.S. 50-16. The purpose is misunderstood, appar- 
ently, due to the fact that the relief asked by plaintiff is for "alimony 
pendente lite." I t  is sought in truth pending this action, and in that 
sense i t  is "pendente lite." McFetters v. IllcFetfers, supm;  Oldham z.. 
Oldham, supra. The pleader manifestly so intended. 

The complaint alleges that defendant has committed adultery, and that 
i t  has not been condoned by plaintiff. Adultery is a cause for absolute 
divorce. G.S. 50-5 (1).  

I n  actions brought under G.S. 50-16 the wife is not required to file the 
affidavit provided in G.S. 50-8. The verification of the complaint shall 
be the same as prescribed in the case of ordinary civil actions. See 
latter part of G.S. 50-16. 

Hence, we hold that the complaint states a cause of action for alimony 
without divorce, and that the action is properly instituted. Plaintiff is 
not required to wait until she can maintain an action for divorce on 
ground of adultery. G.S. 50-16. 

Moreover, in Oldham v. Oldham, supra, Deitny, J., speaking of provi- 
sion of G.S. 50-16, had this to say: "The amounts allowed to a plaintiff 
for subsistence pendente lite and for counsel fees are determined by the 
trial judge in his discretion and are not reviewable." 

For reasons stated the demurrer of defendant was properly overruled. 
Affirmed. 

FRED J. HANSLEY, AD?dIXISTxATOR O F  HUBERT HANSLEY, DECEASED, V. 
JACK TILTON AND FORSHTH COUNTY BOSRD OF EDUCATION, AND 

P. L. TILTON, GUARDIAN AD LITEM OF JACK TILTON. 

(Filed 7 June, 1951.) 

1. Automobiles 88 12b, 18h (2)mEvidence of negligence in operation of a 
school bus on narrow bridge held sufficient for jury. 

Evidence favorable to plaintiff tending to show that defendant drove a 
school bus after dark on the approaches to a narrow bridge at  thirty-seven 
miles per hour without clearance lights indicating the width of the bus. 
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and that, in attempting to clear the bridge ahead of a vehicle approaching 
from the opposite direction, defendant pressed his mcelerator to the floor 
and met the other vehicle near his end of the bridge, failed to keep the  bus 
t o  its right so a s  to give such other vehicle one-half the traveled portion 
of the bridge a s  near a s  possible, and struck the crm, i8 held sufflcient to 
be submitted to the jury on the questions of defendant's negligence and 
proximate cause. 6.5. 20-141 ( a ) ,  G.S. 20-129 ( a )  ( e ) ,  G.S. 20-148. 

2. Automobiles Q 1 8 h  (8)- 
Defendants' evidence of negligence on the part of plaintifP's intestate in 

the operution of his car  upon a narrow bridge, ca,using the collision be- 
tween intestate's car  and the bus driven by defendant, cannot justify non- 
suit when in conflict with plaintiff's evidence. 

8. Trial Q 22b- 
Defendant's evidence in conflict with that  of plaintiff is rightly ignored 

in ruling on defendant's motion to nonsuit. 

4. Schools Q 5% : Public Ofecers § S- 
A driver of a school bus in carrying out a mission for the county board 

of education owning the bus, is not immune from lial~ility for the negligent 
operation of the bus notwithstanding that  the county board of education, 
a s  a n  agency of the Stat,e, enjoys such immunity, since immunity of a 
public offlcer does not extend to a mere employee in the performance of a 
mechanical task. 

5. Evidence Q 2- 
The exclusion of testimony that  clearance lights were seen burning on 

the bus in question three nights before the collision, offered to obtain the 
inference that  they were in working order on the night in question, will 
not be held prejudicial when there is evidence that   EL^ the time in question 
the lights were neither burning nor mere capable of burning because not 
connected with any electric circuit, since such evidence rebuts any possible 
inference of the continuance of the prior state. 

6. Schools 5 Jf, : Automobiles Q 9 b  

An instruction that  the driver of a school bus with a width in excess of 
eighty inches would be chargeable with negligence ii' he drove same on the 
highway a t  nighttime without displaying burning clearance lights, is with- 
out error, G.S. 20-120 ( e ) ,  notwithstanding that  the duty of keeping the 
lighting system of the bus in good worliing order ma:? have rested upon the 
county board of education. 

7. Appeal and  E r r o r  Q 391- 
The use of the word "plaintiff" instead of the technically correct term 

"plaintiff's intestate" in several portions of the charge will not be held 
for prejudicial error when the charge construed contextually could not 
have confused or misled the jury. 

APPEAL by  defendant, J a c k  Tilton, f r o m  Clement, J., and  a jury: a t  
the  October Term,  1950, of FORSYTH. 
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Civil action by administrator to recover damages for death of his intes- 
tate and for injury to his intestate's automobile occurring in a collision 
between such automobile and a school bus. 

The accident happened soon after dark on 19 September, 1949, upon 
a narrow bridge in Forsyth County, North Carolina, where a public 
highway known as the Old Rural Hall Road crosses Muddy Creek. The 
automobile was driven by the plaintiff's intestate, Hubert Hansley, and 
the school bus was operated by the defendant, Jack Tilton, its regular 
driver, who was carrying out a mission for its owner, the Forsyth County 
Board of Education. Although it was originally made a party defendant, 
the Forsyth County Board of Education was dismissed from the action 
upon a voluntary judgment of nonsuit, and the case proceeded to trial as 
against the defendant, Jack Tilton, an infant defending by his guardian 
ad  l i t em,  P. L. Tilton. Whenever the term "defendant" is hereinafter 
used, it refers to Jack Tilton only. Both sides offered evidence at  the 
trial. 

These issues arose on the pleadings, and were submitted to the jury: 
1. Was the death of plaintiff's intestate and the damage to his auto- 

mobile caused by the negligence of the defendant Jack Tilton, as alleged 
in the complaint ? 

2. Did the plaintiff's intestate contribute to his death and to the dam- 
age to his car by his own negligence, as alleged in the answer? 

3. What amount of damages, if any, is the plaintiff entitled to recover 
of the defendant Jack Tilton on account of the death of his intestate? 

4. What amount of damages, if any, is the plaintiff entitled to recover 
of the defendant Jack Tilton on account of the damage to the automobile 
of plaintiff's intestate? 

The jury answered the first issue LTes," the second issue "No," the 
third issue "$7,500.00," and the fourth issue "$400.00." The court 
entered judgment for plaintiff on the verdict, and the defendant appealed, 
assigning errors. 

Deal,  H u t c h i n s  & M i n o r  for plaintif f ,  appellee. 
Has t ings  d? Booe and W o m b l e ,  Carlyle ,  M a r t i n  & Sandridge for defend- 

ant, J a c k  T i l t o n ,  appellant.  

ERVIN, J. The assignments of error raise these questions: 
1. Did the court err in refusing to dismiss the action upon a compul- 

sory nonsuit after all the evidence on both sides was i n ?  
2. Did the court err in excluding the testimony of James Malcolm, a 

witness for the defense, that the clearance lights on the school bus were 
burning three nights before the collision? 
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3. Did the court commit prejudicial error in the charge to the jury? 
We consider these questions in their numerical order. 
The testimony offered by plaintiff consisted of circumstances observed 

at  the scene of the collision immediately after its occurrence, and of 
extrajudicial admissions made by the defendant a t  that time and place. 
When this evidence is interpreted most favorably for plaintiff, it makes 
out this case : 

1. The Old Rural Hall Road courses northward1,y and southwardly 
where it crosses Muddy Creek, a natural watercourse, upon a bridge 
having side railings and an inside width of only 15 feet and 4 inches. 
Both approaches to the bridge, which is approximately 76 feet long, are 
relatively straight for substantial distances, and are inarked by warning 
signs bearing the lettering "narrow bridge." 

2. The intestate's automobile, which was about 616 inches wide, was 
proceeding south, and the school bus, which was 9!i inches wide, was 
traveling north. The headlights of both vehicles were burning as they 
neared the bridge in the darkness, but the school bus was not displaying 
any clearance lights indicating its character or extreme width. For  this 
reason, the intestate, who reached and entered the hridge first, had no 
reason to anticipate that the two vehicles would experience any difficulty 
in passing each other in case they met on the bridge. 

3. Meanwhile, the defendant, who had full knowledge of the narrow- 
ness of the bridge and of the character and abnormal width of the school 
bus, approached the bridge from the south a t  a speed cd 37 miles an hour, 
observed the intestate's automobile nearing the bridge From the north, and 
"thought he could beat him ( i e . ,  the intestate) acrosil the bridge." The 
defendant thereupon "pressed his accelerator down to the floor, and tried 
to get across." 

4. After the school bus entered the bridge, the intestate was able to 
observe its character and extreme width for the f int  time by his own 
headlights. He  forthwith undertook to avoid the oncoming school bus 
by driving his automobile so close to the railing on hi$ right as to rub the 
right side of his automobile against such railing. Notwithstanding the 
abnormal width of the school bus and the narrownew of the bridge, the 
defendant could still have averted any collision by yielding to the intes- 
tate's automobile its proportionate part of the available passageway. 
This he failed to do. 9 s  a consequence, the two vehicles collided a t  a 
point 15 feet and 6 inches from the south end of the l~ridge. The north- 
bound school bus knocked the southbound automobile 1 2  inches north- 
ward, and continued on its way for about 375 feet before coming to rest. 
The automobile was demolished, and the intestate sufFered instant death. 
The lighting system of the school bus was not damaged by the collision. 
An examination of such system, which was made at  the scene immediately 
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after the accident, revealed that the clearance lights were not even con- 
nected with any available electric current. 

This evidence suffices to show that the defendant was negligent in the 
operation of the school bus in these respects: (1) That he failed to keep 
a reasonably careful lookout, Register v. Gibbs, 233 N.C. 456, 64 S.E. 2d 
280; (2)  that he failed to keep the school bus under reasonable control, 
Register v. Gibbs, supra; (3) that he drove the school bus on the highway 
at a speed greater than was reasonable and prudent under the conditions 
then existing, G.S. 20-141 ( a )  ; (4) that he drove the school bus, which 
had a width in excess of eighty inches, on the highway during the night- 
time without displaying burning clearance lights thereon as required by 
statute, G.S. 20-129 ( a )  (e),  T h o m m  v. Motor Lines, 230 N.C. 122, 52 
S.E. 2d 377; (5)  that he failed to yield the right of way on the bridge 
to the intestate's automobile, the vehicle entering the bridge first, when 
he knew, or by the exercise of reasonable care would have known, that 
the bridge was too narrow for both of the vehicles to pass safely, Brown 
v. Products Co., Inc., 222 N.C. 626, 24 S.E. 2d 334, 60 C.J.S., Motor 
Vehicles, section 315; and (6)  that on meeting the intestate's auto- 
mobile proceeding in the opposite direction on the bridge, he failed to 
pass the automobile to the right, giving i t  "at least one-half of the main- 
traveled portion of the roadway as nearly as possible." G.S. 20-148. 
This evidence likewise warrants a finding that such negligence on. the 
part of the defendant was the sole proximate cause of the death of the 
intestate and of the damage to his automobile. These things being true, 
the question whether the defendant was guilty of actionable negligence, 
and the question whether the plaintiff's intestate was guilty of contribu- 
tory negligence were for the jury. 

To be sure, the defendant offered testimony tending to show that the 
school bus entered the bridge first; that notwithstanding this, the plain- 
tiff's intestate drove onto the bridge at  a speed of 60 or 65 miles an hour; 
and that on meeting the school bus on the bridge, the intestate suddenly 
turned his automobile to the left at unabated speed into the pathway of 
the oncoming school bus, causing the two vehicles to collide. While this 
evidence would have justified the jury in answering either the first issue 
or the second issue in favor of the defendant had the jury accepted it, the 
trial judge rightly ignored it in ruling on the motion to nonsuit. This 
testimony was presented by the defense, and merely contradicted that 
offered by plaintiff. Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 307. 

The defendant insists, however, that the action ought to have been 
nonsuited in the court below even if the testimony adduced by the admin- 
istrator was sufficient to show actionable negligence on his part, and free- 
dom from contributory negligence on the part of the intestate. These 
arguments are advanced by him to sustain this position: The county 
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board of education is an agency or instrumentality of the State. As such, 
it is not liable for injury or loss resulting from Ihe negligence of its 
officers, agents, or employees. Inasmuch as the defendant was driving 
the school bus for the county board of education, he is clothed with the 
governmental immunity of the board, and in consequence, is exempt from 
liability to the plaintiff in the instant action. 

This contention is not tenable. Undoubtedly the county board of edu- 
cation, as an agency or instrumentality of the State: enjoys immunity to 
liability for injury or loss resulting from the negligence of the driver of 
its school bus. Bentom v. Board of Education, 201 N-.C. 653, 161 S.E. 96. 
But the driver of the school bus, who is a mere employee performing a 
mechanical task, is personally liable for his own actionable negligence. 

This question was decided in principle adversely to the defendant in 
Miller v.  Jones, 224 N.C. 783, 32 S.E. 2d 594, where the late Justice 
Seawell said: '(The suggested immunity has never been extended to a 
mere employee of a governmental agency upon thiri principle, although 
employed upon public works, since the compelling reasons for the non- 
liability of a public officer, clothed with discretion, are entirely absent. 
Of course, a mere employee, doing a mechanical job, as were the defend- 
ants here, must exercise some sort of judgment in plying his shovel or 
driving his truck-but he is in no sense invested w i ~ h  a discretion which 
attends a public officer in the discharge of public or governmental duties, 
not ministerial in their character. I n  short. the defendants were not 
public officers, nor were they in the performance of any discretionary 
act. The mere fact that a person charged with negligence is an employee 
of others to whom immunity from liability is exttmded on grounds of 
public policy does not thereby excuse him from liability for negligence 
in the manner in which his duties are performed, or for performing a 
lawful act in an unlawful manner. The authorities generally hold the 
employee individually liable for negligence in the performance of his 
duties, notwithstanding the immunity of his employer, although such 
negligence may not be imputed to the employer on the principle of 
respondeat superior, when such employer is clothed a governmental 
immunity under the rule." 

This brings us to the question whether the court erred in excluding 
the proffered testimony of the defense witness, James Malcolm, to the 
effect that he saw "the clearance lights . . . burning on the bus" three 
nights before the collision, to wit, on the night of 16  September, 1949. 
This testimony was tendered by the defense as a b:~sis for invoking the 
evidential rule that "proof of the existence at a pariicular time of a fact 
of a continuous nature gives rise to an inference, within logical limits, 
that i t  exists at  a subseauent time." 31 C.J.S.. Evidence. section 124. 
It may be argued with much reason t h ~ t  this rule c'oes not apply in the 
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instant case because there is nothing of a continuous nature in the fact 
that the clearance lights on a school bus are turned on and burning on a 
particular occasion. Fanelty u. Jezuelers, 230 N.C. 694, 55 S.E. 2d 493. 
Be this as i t  may, we are constrained to hold on the present record that 
the defendant has failed to demonstrate on this appeal that he has suffered 
any prejudice on account of the exclusion of this testimony, for the very 
simple reason that all the evidence relating to the matter a t  the trial 
indicated strongly that the clearance lights on the school bus were neither 
burning nor capable of burning at  the time of the collision. Such evi- 
dence certainly disclosed a change in the mechanical condition of the 
clearance lights, and in that may rebutted any possible inference of any 
continuance of their former state. 

The defense reserved an exception to a portion of the charge in which 
the court instructed the jury in specific detail that the defendant would 
be chargeable with negligence if he drove a school bus having a width in 
excess of eighty inches on the highway during the nighttime without dis- 
playing burning clearance lights thereon as required by the statute codi- 
fied as G.S. 20-129. This instruction was correct, even though the duty 
to keep the lighting system on the school bus in good working order may 
have rested on the county board of education and not on the defendant. 
The latter was not empowered to set a positiw statute at  naught merely 
because his employer, the county board of education, may have furnished 
him a school bus with a defective lighting system. 

The court used the word "plaintiff" instead of the technically correct 
term "plaintiff's intestate'' on several occasions during the course of the 
charge. When the instructions of the judge to the jury are read con- 
textually, however, it is evident that these slips of the tongue did not 
confuse or mislead the jury. 

For the reasons given, there is in law 
No error. 

E. M. HERXDON, ADMINISTRATOR OF TIIF; ESTATE OF MARVIN 0. HOCKETT, 
DECEASED, V. THE NORTH CAROLINA RAILROAD COMPANY AND 

SOUTHERN RAILWAY CORIPANY. 

(Filed '7 .Tmie, 1951.) 
Railroads g 4- 

Evidence tending to show that forty-five feet from the tracks a t  a grade 
crossing the headlight of a train appronehing from the right could be seen 
several hundred feet, with greater vision up the track as one came closer 
to the rails, and that intestnte stopped three or four feet from the first 
rail and then drove upon the track nnd hit by an engine a second 
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thereafter, i8 held to show contributory negligence on the part of intestate 
const,ituting a proximate cause of the accident as a matter of law, and 
nonsuit was proper. 

APPEAL by the plaintiff from Gmdy, Emergency J u d y c ,  at  October 
Term, 1050, of DURHAM. Affirmed. 

Civil action by plaintiff to recover damages for the alleged wrongful 
death of his intestate, rtsulting from a grade-crossin,; collision between 
a Blue Bird taxicab driven by the intestate and a train operated by the 
defendant Southern Railway Company. The collision occurred on the 
night of 19 December, 1944, about 10 :30 o'clock, a t  11 street crossing in 
the suburbs of the City of Durham, beyond Erwin  Cotton Mills, i n  what 
is known as West Durham. where 14th Street crosses the railroad track. 

The usual issues of negligence and contributory negligence were raised 
by the pleadings. The plaintiff, in a carefully prepared complaint, 
alleges, in substance, that  the intestate's death was d w  to the defendants' 
negligence in causing and permitting a train to approach the crossing a t  
a high, unlawful, and careless rate of speed, without due regard for the 
safety of those using the crossing and without giving any notice or warn- 
ing whatsoever of the approach of the train, with the engineer failing to  
keep a proper lookout. The defendants' answer admiis the intestate was 
driving the taxicab and was killed in the collision, b~ t denies all allega- 
tions i f  negligence. By way of further defense, thv defendants allege 
that the intestate's death was proximately caused by his own negligence 
in  failing properly to control the taxicab; i n  failing t o  heed the warning 
signals a t  the crossing; in failing to keep a proper hokout for his own 
safety; and in heedlessly driving the taxicab upon the crossing in front  
of an  approaching train when he had an  unobstructed view of approxi- 
mately 700 feet down and along the railroad track in the direction from 
which the train was coming. 

The evidence adduced a t  the trial developed the following background 
facts: The railroad runs through the City of Durham in a general east- 
erly and westerly direction. 14th Street runs generally north and south, 
and crosses the railroad at about right angles. Mulberry Street runs 
alongside of and parallel with the track on the north side thereof. 14th 
Street is a connecting street about 1,300 feet in length, running from 
Hillsboro Road on the north down to and across Mulberry Street and the 
railroad track,-continuing on southwardly to the road which leads from 
the West Durham 9th Street underpass to the v i c i n i t ~  of Duke Hospital, 
this road being known as Erwin Road. Thr  Em- in  Cotton Mills property 
is located a t  the northeast corner of 14th and Jlulberrv Streets. 

Jus t  before the fatal  collision, the trsicab driren by the intestate was 
traveling southwardlp 011 14th Street. I t  waq teen moving forward 
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through the intersection of Mulberry Street (which parallels the railroad 
on the north). The cab moved up to within 3 or 4 feet of the north rail 
and stopped momentarily. I t  then moved forward and stopped again, 
this time between the tracks, as though "stalled or something," with the 
train then approaching from the west at a speed estimated by plaintiff's 
witness David Sloan of from 50 to 60 miles per hour. I n  the ensuing 
collision, the pilot (or cowcatcher) of the locomotive became embedded 
in the metal of the taxicab and carried it down the track about 1,200 feet. 
Plaintiff's intestate mas fatally injured and thrown out of the cab about 
175 feet east of the crossing. 

The evidence further tends to show that west of the crossing the rail- 
road track curves slightly toward the north, so that, looking west from 
the crossing in the direction from which the train approached, the rail- 
road curves to the right. I t  also appears in evidence that at  the crossing 
the railroad track bed was about 4 or 5 feet higher than the surface of 
the approach from Mulberry Street, thus requiring a motorist traveling 
southwardly on 14th Street to drive uphill 4 or 5 feet in crossing the 
railroad. I t  further appears that the crossing was much used by pedes- 
trians and vehicles; that, being in close proximity to Erwin Mills, it was 
a noisy crossing; that it was a narrow, one-way crossing, unpaved, rough, 
and rutted, with the railroad T-irons projecting some 3 or 4 inches above 
the surface of the street; that there were no blinker lights, bells or gates 
at  the crossing, nor was a watchman maintained thereat. 

The evidence fails to sustain the plaintiff's contention that the intes- 
tate's vision was obscured by a row of mulberry trees north of the railroad 
right of way, west of the crossing. The evidence discloses that these trees 
were not on the railroad right of way proper. They were located on the 
north side of Mulberry Street (which parallels the railroad), that is, the 
trees were on the far side of the parallel street from the railroad. This 
parallel street is about 24 or 25 feet wide. From a point 100 feet west 
of the crossing, it is 40 feet from the center of the railroad to the south 
side of the parallel street, and a little less than 60 feet to the north side 
of that street. The first of these "mulberry trees was about 75 feet from 
the north side of the track and about 66 feet west of the center of 14th 
Street." The second tree was approximately the same distance from the 
track and about 150 feet west of the center of 14th Street, and the third 
tree about 210 feet from the center of 14th Street. Traveling south- 
wardly on 14th Street, toward the railroad, it is about 85 feet from the 
track to the mouth of Mulberry Street. The distance from the center 
of the intersection of 14th and Mulberry Streets to the track is 45 feet. 

Plaintiff's witness, S. M. Credle, who made the map and explained the 
distances and measurements, said when a person is at this point, "45 feet 
from the railroad track, there are no obstructions there and I think he 
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could see the headlight of a train for at  least 700 feet." He  further said: 
"When you get there in the center of the intersection of 14th and Mul- 
berry there will be no trees that mould interfere with a person's vision 
up the track. . . . a person looking up the railroad track could see 700 
feet, I think. . . . As you get nearer to the track . . . you could see a 
considerable distance beyond 700 feet . . ." 

Another witness, J. F. Thrift, called by the plaintiff, testified: . . . 
('I could see a headlight on a train for 600 or 700 feet up the track." 

Plaintiff's eyewitness, David Sloan, said he was sitting in his parked 
car on Mulberry Street about 125 feet east of 14th Street, approximately 
200 feet from the crossing, headed in the direction of' the crossing. H e  
testified, in part:  "After I saw the automobile it never stopped from the 
time I saw it until it got in about 3 or 4 feet of the railroad track and 
then it stopped. I t  then started on across the track and got up on the 
track. The train hit the car. KO, sir, the train did not hit him exactly 
right after he drove up on the track, it was about a second after. I heard 
the train blow and from where I was sitting I could see the train and the 
headlight from the train some distance up here west of the crossing. It 
didn't start blowing until about 125 feet down the trazk, and that is just 
an estimate on my part. . . . On this particular nighi, i t  was cloudy and 
dark. . . . I t  was not exactly cold and my window wa,3 all the way down. 
. . . There were no obstructions, no buildings in the wzy to keep me from 
seeing it. I could see that engine I would say 300 feet before it ever got 
to the crossing. I could hear the train. And I heard the whistle blow. 
The train was making the ordinary noise of a train as it comes along the 
track. . . . There was a street light o17er the intersection of 14th Street 
and Mulberry Street and it was burning there that night. There was a 
North Carolina stop sign on the right-hand side of 14th Street as you 
come up to the railroad and that was there that night. There was also a 
North Carolina stop sign on the south side of 14th Street as you approach 
the railroad. I don't know what the sign had on it, I Lnow i t  was to stop. 
There was a sign at  the railroad crossing to stop, which said North Caro- 
lina Law Stop. And that was on both sides of the cro,aing, but I am not 
sure whether there was another sign that had a crossing bar on it." 

At the close of the plaintiff's evidence, defendants moved for judgment 
of nonsuit. The motion was allowed, and from judgment based on such 
ruling the plaintiff appealed, assigning errors. 

Claude V .  J o n ~ s  rmcl Egbrr f  L. I Iaywood  for p l a i n t i f ,  appellant.  
17. T. Joyn r r ,  iSpeoi-s cC- I Ia l l ,  H. E. Powers ,  and  N a r s h a l l  T.  Spears ,  

Jr., for de fendan  f s ,  appcllces. 
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JOHKSON, J. Bssuming but not deciding that the evidence offered 
below made out a prima facie case of actionable negligence against the 
defendants, nevertheless, it is manifest from the evidence adduced that 
plaintiff's intestate failed to exercise due care under the surrounding cir- 
cumstances for his own safety and that such failure contributed to; and 
was a proximate cause of, his death. The case is controlled by the prin- 
ciples explained and applied in Carruthers v. R. R., 232 N.C. 183, 59 S.E. 
2d 782; Bailey v. R. R., 223 N.C. 244, 25 S.E. 2d 833; McCrimmon v. 
Powell, 221 N.C. 216, 19 S.E. 2d 880; Godwin v. R. R., 220 N.C. 281, 
17 S.E. 2d 137; Miller v. R. R., 220 N.C. 562, 18 S.E. 2d 232. See notes 
and comments: 29 N.C.L.R., p. 301 et seq. 

I n  Godwin v. R. R., supra (220 N.C. 281, p. 285 e t  seq.), a nonsuit was 
sustained where it appeared from the plaintiff's testimony that she started 
her car and drove a distance of about 20 feet across two tracks and onto a 
third track in front of an approaching train. I n  delivering the opinion 
for the Court, Stacy, C. J., had this to say: "It is the prevailing and 
permissible rule of practice to enter judgment of nonsuit in a negligence 
case, when it appears from the evidence offered on behalf of the plaintiff 
that his own negligence was the proximate cause of the injury, or ol;e of 
them. . . . The plaintiff thus proves himself out of court. . . . I n  the 
application of this rule i t  is recognized that 'a railroad crossing is itself a 
notice of danger, and all persons approaching i t  are bound to exercise care 
and prudence, and when the conditions are such that a diligent use of the 
senses would have avoided the injury, a failure to use them constitutes 
contributory negligence and will be so declared by the court.' . . . We 
have said that a traveler has the right to expect timely warning, . . . but 
the failure to give such warning would not justify the traveler in relying 
upon such failure or in assuming that no train was approaching. I t  is 
still his duty to keep a proper lookout. . . . 'A traveler on the highway, 
before crossing a railroad track, as a general rule, is required to look and 
listen to ascertain whether a train is approaching; and the mere omission 
of the trainmen to give the ordinary or statutory signals will not relime 
him of this duty.' " 

I n  Carruthers v. R. R., supra (232 N.C. 183)) a nonsuit was affirmed 
where it appeared that at  a point about 24 feet from the track the plain- 
tiff's intestate had an unobstructed view up the railroad for 700 feit and 
that the train approached the crossing without giving any signal or 
warning. 

I n  illiller I:. R. R., supra (220 N.C. 562, bot. p. 564 et seq.), Stacy, 
C. J., again speaking for the Court, said: "It is well established by all 
the eridence that the plaintiff started his car and drove a distance of eight 
or ten feet onto the crossing in front of an oncoming train, which he 
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should have seen in the exercise of reasonable care. This was negligence 
on his part  which contributed to the injury.'' . . . 

I n  Bailey v. R. R., supra (223 N.C. 814), i t  was held that  even though 
i t  appeared that  the defendant was negligent in  failing to give warning 
of the approach of its train, in exceeding the speed limit fixed by munici- 
pal ordinance and in allowing the railroad bed to become rough by reason 
of holes therein and rails protruding 21,$ to 3 inchm above the roadbed, 
judgment of nonsuit was proper, since the evidence disclosed that  plain- 
tiff's intestate drove on the track in front of a train when he had an  
unobstructed view down the track for several hundred yards. 

I n  the instant case, the evidence shows unmistakably that the intestate 
had a clear, unobstructed view of several hundred feet along the track 
in the direction of the approaching train. The only reasonable inferences 
deducible from the evidence are that  he either (1) looked, saw the train, 
and gambled on his chance of crossing in safety; (211 looked and failed to 
see the t ra in ;  or (3) failed to look before proceeding forward onto the 
track. I n  either of these events, he is chargeable as a matter of law with 
negligence proximately causing or contributing to his death. Carruthers 
v. R. R., supra. 

I t  was a tragic, regrettable occurrence, but this record impels the con- 
clusion that  the defendants should not be required to respond in damages. 

The judgment below is 
Affirmed. 

ODELL B. DOUB AND WIFE, BERNICE H. DOUB; ESTELLE G. HARPER, 
INDIVIDUALLY A N D  AS EXECU~RIX OF THE WILL OF W. L. HARPER, DE- 
CEASED; EMILY HARPER OGBURN AND HUSBAND, CARL D. OGBURN; 
EMILY C. OGBURN, UNMARRIED, AND CARL D. OGBURN, JR., UXJIAR- 
RIED, v. ANDREW BLAINE HARPER, WIDOWER ; ELIZABETH SIMPSON 
HARPER, WIDOW; ELIZABETH SHANNON HARPER, A N  INFANT 13 
YEARS OF AGE ; LEAH ELIZABETH HARPER, AN I WANT 7 YEARS OF AGE ; 
AND ANY AND ALL PERSONS NOT NOW IN BEING, AND ANY A N D  ALL PERSOXS 
UKDER ANY DISABILITY, AND ANT AND ALL PERSOXS WHOSE NAMES . I S D  

RESIDENCES ARE NOT KNOWN, WHO, BECAUSE O F  OR I N  ANY CONTINGENCY 
MAY, TO ANY DEGREE OR EXTENT BECOME INTERESTED [N THE LASDS INVOLVED 
IN THIS ACTION WHICH WAS BROUGHT TO QUIET TITLE TO SAID LANDS. 

(Filed 7 June, 1951.) 

1. Executors and Administrators 12+ 

A testator may confer on his executor by his will tbe power to sell his 
real property for any lawful purpose to which the t12stator wishes the pro- 
ceeds of his real property to be applied. 
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2. Same- 
A testamentary power to sell real property generally continues as long 

as  there remains an unfulfilled object or purpose of testator in aid of which 
it was intended that the power shollld or might be exercised. 

Whether a testamentary power to sell real property extends beyond the 
period that the executor is to perform his ordinary legal duties in settling 
the personal estate depends on the intention of the testator as  expressed 
in the will. 

4. Wills § S1- 
A phrase in a will should not be given a significance which clearly con- 

flicts with the evident intent and purpose of the testator as gathered from 
the four corners of the instrument. 

5. Executors and Administrators 9 1 2 b P o w e r  of disposition held not 
terminated upon completion of administration of personalty and the 
filing and approval of final account. 

Testator made his wife his executrix and devised his real property to 
his wife for life and then to his children, with provision that should she 
remarry the realty should be equally divided between her and the children, 
with further provision giving the executrix power to sell "any and all 
property of my estate during its administration or confirmation," imme- 
diately followed by power to sell a t  public or private sale and transfer 
legal title thereto. Held: The power to sell does not terminate upon the 
completion of the administration of the personalty, and the filing and 
approval of the final account, but such power continues during the life of 
the widow or until her remarriage so she may sell and reinvest in order to 
effectuate the purpose of testator that the property bring in an income for 
the use of the widow. 

6. Executors and Administrators § 26- 

An executor does not abrogate a testamentary provision giving him 
power to sell the realty after the completion of the administration of the 
personal estate by making a final settlement, but neither the final account 
nor its approval by the clerk and discharge of the executor can affect mat- 
ters not included or necessarily involved in the account. 

APPEAL by plaintiffs from ATettles, J., a t  the March Term, 1951, of 
FORSYTH. 

Civil action under G.S. 41-10 to quiet title to realty. 
The controlling facts are not in dispute. They are summarized in the 

numbered paragraphs set forth below. 
1. W. L. Harper,  a resident of Forsyth County, Nor th  Carolina, died 

intestate on 15 December, 1936, survived by his widow, Estelle G. Harper :  
his son, James Lewis Harpe r ;  and his daughter, Emily Harper  Ogburn. 
The daughter is married to Carl  D. Opburn, and has two children, Emily 
C. Ogburn and Carl D. Ogburn, J r .  W. L. Harper  left a small personal 
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estate, and an undivided one-third interest in 190 acrw of land situate in 
Lewisville Township, Forsyth County, North Carolina. 

2. The will of W. L. Harper was admitted to probr~te before the Clerk 
of the Superior Court of Forsyth County on 8 January, 1937. The will 
contains these provisions : 

First. After the payment of my just debts, including my funeral ex- 
penses, I bequeath and devise all my real estate, or m y  interest therein 
to my wife, Estelle G. Harper, during her lifetime an3 then absolutely to 
my two children, Emily Ogburn and James Lewis Harper, share and 
share alike in fee simple. Should my wife, Estelle GI. Harper, remarry, 
then this real estate shall vest immediately in three equal parts in Estelle 
G. Harper, Emily Ogburn and James Lewis Harper in fee simple. 
Should either Emily Ogburn or James L. Harper predecease their mother, 
Estelle G. Harper, then their children shall share in the estate per stirpes.  

Second. I devise and bequeath all of the residue of my property, both 
personal and mixed of whatsoever kind or nature to my wife, Estelle G. 
Harper during her lifetime and after her death to my two children, Emily 
Ogburn and James L. Harper absolutely. Should my wife, Estelle G. 
Harper, remarry, then all my personal property shall be divided equally 
between my wife, Estelle G. Harper and my two children, Emily Ogburn 
and James Lewis Harper share and share alike absolltely and in case of 
the death of either of my two children before my wife then their children 
shall share in the property per stirpes.  

Third. 1 nominate and appoint Estelle G. Harper as Executrix of 
this my last will and testament, and designate that the said Executrix 
shall not be required to give bond by the court adminir~tering this will and 
I give unto my said Executrix full power to sell, moi-tgage, hypothecate, 
invest, re-invest, exchange, manage, control and in any way deal with any 
and all property of my estate during its administration or confirmation 
and the said Executrix is hereby given authority to sell real estate or 
personal property at public or private sale and convq  the same by such 
Deeds or other instruments of conveyances as may be necessary to trans- 
fer legal title thereto. 

3. Letters testamentary were issued to Estelle G. 13arper as executrix 
of the will of W. L. Harper by the Clerk of the Superior Court of Forsyth 
County on 8 January, 1937. 

4. Estelle G. Harper, Executrix of the Will of W. L. Harper, filed an 
ex parte final account in the office of the Clerk of the Superior Court of 
Forsyth County on 5 May, 1938, showing that she had fully administered 
upon the personal estate of her testate. The Clerk thereupon entered an 
order approving the final account and purporting to (discharge the execu- 
trix. 
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5. James Lewis Harper, a resident of Forsyth County, died intestate 
on 13 January, 1946, survived by his widow, Elizabeth Simpson Harper, 
and his two daughters, Elizabeth Shannon Harper and Leah Elizabeth 
Harper. 

6. Estelle G. Harper filed an ex parte petition before the Clerk of the 
Superior Court of Forsyth County on 4 January, 1950, alleging the mat- 
ters set forth above and praying "that the estate of . . . W. L. Harper 
be . . . reopened to the end . . . that . . . Estelle G. Harper, Execu- 
trix named in the will of the said W. L. Harper, may exercise the power 
of sale of real property contained in said will, and that she may in all 
other respects take such steps as may be deemed necessary to effectuate 
the terms of said will and to fully administer the estate of the said W. L. 
Harper." The Clerk entered an order on the same day, granting the 
prayer of the petition. 

7. Estelle G. Harper, Executrix of the will of W. L. Harper, executed 
a deed on 5 January, 1950, sufficient in form to convey the undivided 
one-third interest in the 190 acre tract to the plaintiff, Odell B. Doub, 
in fee simple. The deed was made pursuant to a private sale, and the 
consideration for it was $3,333.33. 

8. The plaintiffs brought this action against the defendants on 27 De- 
cember, 1950, alleging in specific detail that the plaintiff Odell B. Doub 
acquired an indefeasible title to the undivided one-third interest in the 
190 acres under the deed of 5 January, 1950, and that the defendants 
make unfounded claims to estates in such property adverse to him. The 
plaintiffs pray judgment quieting the title of the plaintiff, Odell B. Doub, 
as against such unfounded adverse claims. The defendants, Andrew 
Blaine Harper and Elizabeth Simpson Harper, suffered judgment to be 
taken against them without answer. But the other defendants filed an 
answer through their guardian ad litem, William S. Mitchell, admitting 
that they claim estates in the property in question adverse to the plaintiff, 
Odell B. Doub, under the will of W. L. Harper, and alleging in specific 
detail that the deed of 5 January, 1950, is void because the testamentary 
power of sale conferred on Estelle G. Harper, Executrix, by the will of 
W. L. Harper terminated on 5 May, 1938, when the personal estate of the 
testator was finally settled. The answering defendants seek a cancella- 
tion of the deed. , 

When the cause came on for hearing, the plaintiffs and the answering 
defendants waived trial by jury under G.S. 1-184. After hearing the 
testimony presented by the parties, the presiding judge made findings 
conforming to the facts set forth above, concluded as a matter of law 
thereon that Estelle G. Harper, as Executrix, had no power under the 
will of W. L. Harper to convey the property in controversy to the plain- 
tiff, Odell B. Doub, and entered judgment canceling the deed of 5 Janu- 
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ary, 1950. The plaintiffs excepted and appealed, l~ssigning the conclu- 
sion of law and judgment as error. 

E. M. Whitman for plaintiffs, appellants. 
William S. Mitchell for answering defendants, appellees. 

ERVIN, J. The appeal presents this single questicn for determination : 
Did Estelle G. Harper, Executrix of the Will of W. L. Harper, have 
testamentary authority on 5 January, 1950, to sell th's undivided one-third 
interest in the 190 acre tract to the plaintiff, Ode11 EN. Doub? 

These legal principals are pertinent to this inqui:ry: 
1. A testator may confer on his executor by his will the power to sell 

his real property for any lawful purpose to which the testator wishes the 
proceeds of his real property to be applied. Powell v. Timber Corp., 193 
N.C. 794,138 S.E. 161; Trogden v. Williams, 144 N.C. 192, 56 S.E. 865, 
10 L.R.A. (N.S.) 867; Johnson v. Johnson, 108 N.C. 619, 13 S.E. 183; 
Beam v. Jennings, 89 N.C. 451 ; Ferebee 17. Procter, 19 N.C. 439. 

2. A testamentary power to sell real property generally continues as 
'long as there remains an unfulfilled object or purpose of the testator in 
aid of which it was intended that the power should cr might be exercised. 
33 C.J.S., Executors and Administrators, section 278; Foley v. Devine, 
95 N .  J. Eq. 413,123 A. 248 ; Crozer v. Green, 298 P'a. 438,148 A. 506. 

3. Whether a testamentary power to sell real property extends beyond 
the period that the executor is to perform his ordinary legal duties in 
settling the personal estate depends on the intention of the testator as 
expressed in the will. 33 C.J.S., Executors and Aclministrators, section 
278 ; Sharpo v. Ogle, 138 Md. 10, 113 A. 340. 

The court below adjudged that Estelle G. Harper, Executrix of the 
Will of W. L. Harper, did not have testamentary authority to make the 
sale in controversy. Although the judgment does n'3t ascribe any reason 
for this decision, it is erident that the trial court concluded that the 
testator conferred the power of sale on his executrix by the third item of 
his will merely to facilitate her performance of her ordinary legal duties 
in collecting his assets, paying his debts and settling his personal estate, 
and that consequently the power of sale terminated (In 5 May, 1938, when 
she filed a final account showing the completion of these ordinary legal 
tasks. 

Candor compels the confession that the provision of the third item 
giving the executrix power to sell "any and all property" of the testator 
"during its administration or confirmation" undoubtedly lends color to 
this construction of the will. Nevertheless, such construction clearly con- 
flicts with the evident intent and pnrpope of the testf~tor when due heed is 
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paid to everything within the "four corners of the instrument." Williams 
v. Rand, 223 N.C. 734, 28 S.E. 2d 247; Heyer v. Bulluck, 210 N.C. 321, 
186 S.E. 356. When this is done, it becomes apparent that the testator 
did not use the words "during its administration or confirmation" to 
indicate the time required by his executrix to discharge her ordinary legal 
duties of collecting his assets, paying his debts, and settling his personal 
estate, but that he employed them to define the period in which his will 
committed the management of his entire property to his widow, Estelle G.  
Harper, either in her fiduciary capacity as executrix or in her individual 
character as the primary object of his bounty. 

A consideration of all the ~rovisions of the will discloses the dominant 
purpose of the testator to devote the entire income from all his property to 
the support of his widow until she dies or remarries. To this end, he 
gives her all of his estate, both real and personal, for life or during 
widowhood. Moreover, he confers on his executrix the express power to 
sell, exchange, invest, and reinvest "any and all property" of his estate. 
Even the caviler cannot contend that the power to exchange, invest, and 
reinvest the real property of the testator is related in any way to the ordi- 
nary duties of his executrix to collect his assets, pay his debts, and settle 
his personal estate. The grant of such power by the testator to his execu- 
trix manifests the deliberate intention on his part to have his estate 
actually yield an income to his widow during the time she is entitled to 
enjoy it. 

These things being true, i t  necessarily follows that the testator intended 
that the power of his executrix to sell, exchange, invest, and reinvest his 
property should not terminate a t  the settlement of his personal estate, but 
should continue until the death or remarriage of his widow. Inasmuch 
as the object or purpose of the testator to have his estate yield income to 
his widow throughout her life or widowhood had not been fulfilled on 
5 January, 1950, his executrix had authority under his will to sell the 
property in question to the plaintiff, Ode11 B. Doub, and to invest the 
proceeds of the sale in other property, so that the widow might use such 
other property or the income arising thereon until her death or remar- 
riage. I t  is noted here that the will explicitly empowers the executrix 
"to sell real estate . . . at private sale and to convey the same by such 
deeds or other instruments of conveyance as may be necessary to transfer 
legal title thereto." 

I n  reaching the conclusion that the executrix had power to make a 
valid sale of the realty in question on 5 January, 1950, we have not over- 
looked the fact that she filed a final account on 5 May, 1938, showing that 
she had fully administered upon the personal estate, or the further fact 
that the Clerk of the Superior Court entered an order on that day ap- 
proving such final account and purporting to discharge the executrix. 
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Manifestly, an executor does not abrogate a te~stamentary provision 
giving him power to sell the realty of his testator after completion of the 
administration of the personal estate by making a final settlement of the 
personal estate. Sharpe v. Ogle, supra. Moreover, neither the final 
account of an executor nor an order of the probate court approving i t  is 
operative as to matters not included or necessarily involved in  the account. 
Edwards v. McLawhorn, 218 N.C. 543, 11 S.E. 2d 562. Furthermore, an 
order of discharge made by the probate court on a final accounting by an 
executor cannot do more in  any event than discharge the executor from 
liability for the past. I t  does not destroy the executorship, .or revoke an 
unexecuted power of sale conferred on the executor by the will. S t a m  v. 
Willoughby, 218 111. 485, 75 N.E. 1029, 2 L.R.S. (N.S.) 623. Hence, 
neither the final account nor the order of the Clerk deprived the executrix 
of the power conferred upon her by the will to a!ll the real estate in 
question. 

There is no impropriety in the order made by the Clerk on 4 January, 
1950. I n  re Trust  Co., 210 N.C. 385, 186 S.E. 510. 

For the reasons given, the judgment canceling the deed of 5 January, 
1950, is set aside, and the cause is remanded to the Superior Court of 
Forsyth County with directions that it enter a decrce on the facts found 
adjudging such deed to be valid and quieting the 1;itle of the plaintiff, 
Ode11 B. Doub, to the property in controversy as against the adverse 
claims of the answering defendants. 

Error and remanded. 

MILLER'S MUTUAL FIRE INSURANCE ASSOCIATION O F  ALTON, ILLI- 
NOIS, v. ROBERT W. PARKER, T/A PARKER'S ES130 SERVICE No. 2. 

(Filed 7 June, 1951.) 
1. Contracts 9 7e- 

Under the fundamental freedom to contract, a party may stipulate 
against liability for his own negligence provided ]such provision is not 
violative of law or contrary to some rule of public policy. 

2. Bailment fj 4- 

Ordinarily a bailee is not liable for loss or damage to the property 
bailed unless he is a t  fault, and therefore a provision of the contract that 
the bailee should not be liable for theft or destruction of the property by 
fire is a provision reliering the bailee from liability for his own negligence. 

3. Same-- 
The duty of a bailee to exercise due care to protwt the property bailed 

against loss, damage or destruction, is a duty imposed by law from the 
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relationship of the parties and not a duty implied under the bailment con- 
tract, and a breach of this duty gives rise to an action in tort for negligence 
rather than one on the contract. 1 

4. Same: Contracts Q 7e-- 
While the bailee may contract against liability for his own negligence 

where there is no great disparity of bargaining power and where the con- 
tract of bailment concerns only the private affairs of the parties, the opera- 
tion of a public parking lot a t  which the public is dealt with on a uniform 
basis and prospective bailors must accept conditions imposed or go without 
the service, is a matter in which e public has an interest, and a con- 0 tractual provision that such bail should not be liable for a loss of 
vehicles by Are or theft is contrary to public policy and is unenforceable. 
Contracts in which the owner of the car is a mere licensee or lessee, dis- 
tinguished. 

APPEAL by plaintiff from Bennett, Special Judge, January Special 
Term, 1951, MECKLENBURG. New trial. 

Civil action to recover the value of a stolen automobile. 
Defendant operates an automobile parking lot in Charlotte in connec- 

tion with one of his filling stations. A Mrs. Jenkins contracted for the 
parking of her automobile on said lot on a monthly basis under an agree- 
ment that the defendant should not be liable for the loss of said vehicle 
by fire or theft. 

The automobile was stolen while parked on defendant's lot. Plaintiff, 
insurance carrier, paid Mrs. Jenkins the loss sustained, took an assign- 
ment, and now sues under the doctrine of subrogation. I n  its complaint 
it alleges want of due care on the part of the defendant in protecting the 
automobile against theft and particularizes the acts of alleged negligence 
on his part. The defendant, answering, denies negligence or want of due 
care on his part and pleads the contract with the owner in bar of plain- 
tiff's right to recover. 

Issues were submitted to and answered by the jury as follows : 
"1. Did Mrs. Jenkins agree that the defendant was not to be liable for 

the loss of her car by fire or theft? 
"Answer : YES. 
"2. Was Mrs. Jenkins' automobile lost as the proximate result of the 

negligence of the defendant ? 
",4nswer : 
"3. What damages, if any, is the plaintiff entitled to recover of the 

defendant ? 
"Bnswer : . . ." 
On the verdict rendered the court entered judgment against the plain- 

tiff and i t  excepted and appealed. 
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Tal ia ferro ,  Clarkson & Grier  for plaintiff appel lznt .  
J. M. Scarborough for defendant  appellee. 

BARNHILL, J. A provision in a contract seeking to relieve a party to 
the contract from liability for his own negligence may or may not be 
enforceable. It depends upon the nature and the clubject matter of the 
contract, the relation of thi parties, the presence or absence of equality of 
bargaining power and the attendant circumstances. 

Under our system of government, freedom of contract is a fundamental, 
basic right of every citizen. Even so, the public interest is paramount. 
If the provision is violative of law or contrary to some rule of public 
~o l icv .  i t  is void and unenforceable. 
A ", 

Under this limitation the courts are in complete accord in holding that " 
a public service corporation or a public utility cannot contract against its 
negligence in the regular course of its business or in Iserforming one of its 
duties of public service. The limitation is likewise uniformly applied to 
certain relationships such as that of master and servant. 

Here complete accord ceases to exist. Some courtc: go so far as to hold, 
without qualification, that under no circumstances rnay a person validly 
contract against liability for his own negligence. A.nno. 175 A.L.R. 14. 
However, the decided weight of authority limits the rule against such con- 
tracts to the principle that a party cannot protect himself by contract 
against liability for negligence in the performance of a duty of public 
service, or where a public duty is owed, or public interest is involved, or . . 
where public interest requires the performance of a private duty. Anno. 
175 A.L.R. 14. 

On this question the decisions of this Court are in accord with the 
majority view. We hold that even a public service corporation is pro- 
tected by such an exculpatory clause when the contract is casual and 
private, in no way connected with its public service and concerning pri- 
vate property in which the public has no interest. Singleton v. R. R., 
203 N.C. 462,166 S.E. 305; Slocumb v. R. R., 165 N.C. 338, 81 S.E. 335. 

But here we are interested primarily in a contrsct of bailment con- 
taining a clause or provision protecting or attempting to protect the 
bailee against liability for his own negligence. 

We may note in the beginning that the contention of the plaintiff that 
the contract relied on by the defendant does not specifically exempt the 
defendant from liability for his own negligence and ihe language used i!: 
of such doubtful import that it should not be so construed is untenable. 
Ordinarily the bailee is not liable for loss of or darrage to the property 
bailed if he is without fault. W h i t l o c k  v. L u m b e r  Co., 145 N.C. 120; 
Beck  v. W i l k i n s ,  179 N.C. 231,102 S.E. 313 ; H a n e s  v. Shapiro ,  168 N.C. 
24, 84 S.E. 33; Falls  v. Gofor th ,  216 N.C. 501, 5 S.E. 2d 554. Speaking 
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to the subject in the Falls case, Stacy, C. J., says: "Ordinarily, the lia- 
bility of a bailee for the safe return of the thing bailed is made to depend 
on the presence or absence of negligence." I f ,  therefore, the contract a t  
issue was not intended to protect the defendant against his own negligence, 
i t  is devoid of any real substance. So  then, we are dealing with a contract 
which presents squarely the question debated on this appeal. 

A t  first blush i t  would seem that  the duty of a bailee to exercise due 
care to protect the thing bailed against loss, damage, or destruction is an  
obligatibn imposed by the contract, and tha t  a breach thereof gives rise 
to an  action on the contract rather than in tort  for negligence. Council 
v. Dickerson's, Inc., 233 N.C. 472. Bu t  the courts uniformly hold that  
i t  is a legal duty arising out of the relationship created by the contract. 
I f  a person accepts and receives the property of another for safe keeping 
or other purpose under a contract of bailment, the law requires of him 
due care by reason of the semitrust relation he thus assumes. Hanes v. 
Shapiro, supra; Trustees v. Banking Co., 182 N.C. 298, 109 S.E. 6. The  
obligation to use due care in contracts of this type arises from the relation 
created by the contract and is independent, rather than a par t  of it. 
6 A.J. (Rev.) 343. That  the obligation arises from the relation and not 
as an  implied term of the contract is shown by the refusal of the law under 
certain circumstances to give effect to provisyns in the contract under- 
taking to nullify the effect of the obligation. Renney v. TYong Len, 128 
A. 343. 

I t  is a well-recognized rule of law that  in an  ordinary mutual  benefit 
bailment, where there is no great disparity of bargaining power, the bailee 
may relieve himself from the liability imposed on him by the common law 
so long as the provisions of such contract do not run  counter to the public 
interest. Hanes v. Shapiro, supra; Coolce v. Veneer Ca., 169 N.C. 493, 
86 S.E. 289; Sums v. Cochran, 188 N.C. 731, 125 S.E. 626; Singleton 
v. R. R., supra; Anno. 175 A.L.R. 117. This rule is applied with practi- 
cal unanimity where the public neither has nor could hare  any interest 
whatsoever in  the subject matter of the contract, considered either as a 
whole or as to the incidental covenant in question, and the agreement 
between the parties concerns their private affairs only. I n  respect to 
such contracts the public po1ic.v of freedom of contract is controlling. 

Respecting other types of bailment, there are various shades of opinion. 
X a n y  courts hold that  where the bailee makes it his business to act as 
bailee for hire, on a uniform and not an  individual basis, i t  is against the 
public interest to permit him to exculpate himself from his o k  negli- 
gence. And the decided trend of modern decisions is against the validit? 
of such exculpatory clauses or provisions in behalf of proprietors of 
parking lots, garage?, parcel check rooms, and n-arehouses, who undertake 
to protect themselres against their O T T ~  negligence by posting signs or 



24 I N  T H E  SUPREME COURT. [234 

printing limitations on the receipts or identification tokens delivered to 
the bailor-owner at  the time of the bailment. I n  such cases, the difference 
is the difference between ordinary bailees, on the one hand, and what may 
be called professional bailees, on the other. They hold themselves out to 
the public as being possessed of convenient means and special facilities to 
furnish the service offered for a price. They deal with the public on a 
uniform basis and a t  the same time impose or seek to impose predeter- 
mined conditions which rob the customer of any equality of bargaining 
power. 

While there is authority contra, we are persuaded this rule is founded 
on reason and common sense and should prevail i n  respect to contracts 
such as the one relied on by the defendant. 

The complexity of today's commercial relations and the constantly 
increasing number of automobiles render the questicn of parking a matter 
of public concern which is taxing the ingenuity of our municipal officials. 
People who work in the business sections of our cities and towns and who 
rely on automobiles for transportation find it difficult-sometimes impos- 
sible-to locate a place on the public streets where daily parking is per- 
mitted. They are driven to seek accommodation in some parking lot 
maintained for the service of the public. There they are met by pre- 
determined conditions which create a marked disparity of bargaining 
power and place them in the position where they must either accede to 
the conditions or else forego the desired service. 

Such was the case here. The defendant was engaged in the business of 
accepting automobiles for parking for hire, both on s daily and a monthly 
basis. He  required the owner-bailor to surrender the keys to his auto- 
mobile so that he or his employee could park it at  any place of his choos- 
ing and move it from time to time during the day as occasion might 
require. H e  had "a pretty good-sized sign,'' "very PI-ominently displayed" 
saying "Not responsible for loss by fire or theft." He told Mrs. Jenkins 
"we would not be responsible for loss by fire or theft." "I told her if 
there was any loss from fire or theft, i t  would be her responsibility. She 
left the car. She did not make any statement." This same provision was 
printed on, the identification tokens furnished those who parked by the 
day only. Under these circumstances it is against the public interest to 
give force and effect to the exculpatory agreement which would relieve 
defendant from all liability for his own negligence." 

We do not mean to say that this rule applies to all parking arrange- 
ments. Under the contract of the parties, the owner may be a mere 
licensee or a lessee. See Freeman v. Service Co., 226 N.C. 736, 40 S.E. 
2d 365 ; 7 Blashfield, sec. 4668. 

We have not cited any considerable number of authorities for the 
reason those interested may find a comprehensive annotation of the whole 
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Jownson v. CASUALTY Co. 

subject i n  175 A.L.R. a t  page 1 et seq. where some au thor i ty  t o  sustain 
almost a n y  shade of opinion m a y  be  found. See also Restatement  of t h e  
L a w  of Contracts,  Vol. 11, sections 574 and  575 ; 7 Blashfield, sec. 4668 ; 
7 8  Blashfield, sec. 5022 e t  seq.; 6 A.J. (Rev.) 176 et seq. 

T h e  verdict rendered is no t  sufficient t o  sustain t h e  judgment  entered. 
F o r  t h a t  reason there mus t  be a 

N e w  trial.  

J. A. JOHNSON v. NEW AMSTERDAM CASUALTY COMPANY. 

(Filed 7 June, 1951.) 
1. Insurance Q 48b- 

The fact  tha t  the franchise permitting the operation of a truck in the 
carriage of goods for  hire is limited to the jurisdiction of the issuing 
authority, does not of itself limit the coverage of a liability policy to use 
of the truck in such territory. 

a. Insurance 8 l8a- 
Unambiguous insurance contracts will be construed according to the 

meaning of the terms used, interpreted according to their usual, ordinary 
and commonly accepted meaning, but when a n  ambiguous term is reason- 
ably susceptible to two interpretations, the courts will adopt that  con- 
struction imposing liability. 

Where a policy of liability insurance stipulates that  the customary use 
of the vehicle is confined to a stipulated radius, coverage is not affected 
by a n  occasional use beyond the radius specified; but a n  agreement that 
the vehicle is to be operated entirely or exclusively within a specified 
radius confines the coverage to the radius stipulated. 

The policy in  suit provided that  the vehicle insured was customarily 
used within a flfty mile radius of the city where the vehicle was principally 
garaged and that  no trips were customarily made beyond such radius or 
"within the area of cities and towns designated herein. Cities and towns 
excluded : State of North Carolina." Held: The policy covers liability for a 
collision occurring in a rural section of North Carolina within a flfty mile 
radius of where the vehicle was principally garaged, notwithstanding that 
a t  the time the vehicle was returning from a trip beyond this radius. 

STACY, C. J., took no part  in the consideration or decision of this case. 

APPEAL b y  defendant  f r o m  Sink, J., August  Term, 1950, of GUILPORD 
( H i g h  P o i n t  Division). 
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This is an action to recover from the defendant the amount of an 
unsatisfied judgment and costs, which the plaintiff obtained in the Supe- 
rior Court of Guilford County (High Point Dir  sion), on 22 March. 
1949, against one Darling Carroll Woodall, referred to hereinafter a.; 
Woodall. 

When this cause came on for hearing, the parties stipulated and agreed 
the Judge should hear the evidence, find the facts, make the necessary 
conclusions of law and render judgment thereon. 

A summary of the pertinent facts found is as follows : 
1. Sometime prior to 2 June, 1948, Woodall deciced to enter the truck- 

ing business and to do general hauling in and around Martinsville, Vir- 
ginia. H e  acquired a 1948, one and a half ton Chevrolet truck for use 
in this business. I n  order to obtain a license or permit to operate this 
truck as a carrier for hire, it was necessary for him to obtain public 
liability and property damage insurance and to file the policy therefor 
with the State Corporation Commission of Virginla. 

2. Woodall applied to the defendant for such inmrance, covering the 
above described truck, the application being made through its duly 
authorized local agent in Martinsville, Virginia. The local agent and 
Woodall discussed various premium rates, and the agent advised Woodall 
that the premiums varied according to the territories in which motor 
vehicle operations were conducted. 

3. The defendant issued the policy, effective from and after 2 June, 
1948, for a period of one year, and forwarded it to the State Corporation 
Commission of Virginia. The required annual p-emium was paid by 
Woodall. 

4. The policy contained an endorsement in the following language: 
"(1) The customary use of the automobile is confined to the area within 
a fifty mile radius of the limits of the city or town where the automobile 
is principally garaged as stated in the declaratior, excluding the area 
within cities and towns designated herein; and (:!) No trips are cus- 
tomarily made by the automobile to any location beyond such radius or 
within the area of cities and towns designated here n. Cities and towns 
excluded : State of North Carolina.'' 

5. On 17 June, 1948, Woodall began a trip in said Chevrolet truck 
from Martinsville to Columbia, Sonth Carolina, for he purpose of obtain- 
ing a load of watermelons, when he had a collisior with an automobile 
owned and operated by the plaintiff, J. 9. Johnson, resulting in extensive 
damage to the plaintiff's automobile. The collisiori occurred in a rural 
area in North Carolina, on State Highway No. 230, thirty-three miles 
from Martinsville, Virginia. 

6. This collision was reported to the local agent of the defendant, in 
Martinsville, on 18 June, 1948. The defendant immediately gave notice 
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of cancellation of the policy, effective as of 21 July, 1948. The unearned 
portion of the premium was returned to Woodall, the defendant retaining 
the premium for the period from 2 June, 1948, to 21 July, 1948. 

7. The plaintiff herein instituted suit on 3 February, 1949, in the 
Superior Court of Guilford County (High Point Division), against 
Woodall, for the recovery of damages to the plaintiff's Buick automobile 
resulting from the collision above mentioned. The summons and com- 
plaint in said action were duly served on Woodall. H e  notified the de- 
fendant of the institution of the action and made demand on i t  to defend 
the action on his behalf. This the defendant refused to do, and denied 
liability under the terms of its policy of insurance. 

8. Plaintiff obtained a judgment in the aforesaid court at  the March 
Term, 1949, for $1,500.00 and costs in the sum of $15.60. Demand for 
payment of the judgment was made on Woodall and the defendant, neither 
of whom has paid the judgment and costs or any part thereof. Hence, 
this action to recover the amount of said judgment and costs, together 
with interest upon the judgment from 22 March, 1949, until paid. 

Upon the facts found his Honor held as a matter of law (1) that the 
endorsement, on the policy of insurance, involved herein, did not exclude 
coverage of the insured vehicle while operated within a radius of fifty 
miles of Martinsville, Virginia, and outside of locations within cities and 
towns in North Carolina; (2 )  that the aforesaid policy of insurance 
covered the motor vehicle collision hereinbefore mentioned, which occur- 
red on 17 June, 1948, and the defendant was legally obligated to defend 
the action brought against Woodall as a result of said collision; and ( 3 )  
the plaintiff is entitled to recover of the defendant the sum of $1,500.00, 
together with interest from 22 March, 1949, until paid, $15.60 court 
costs for the use of the Clerk of the Superior Court of Guilford County, 
and the costs of this action. 

Judgment was entered accordingly, and the defendant appeals and 
assigns error. 

TJ7elch Jordan for plaintif. 
Smith,  Sapp, Moore d2 Smith for defendant .  

DEXXY, J. The defendant has brought forward numerous exceptions 
and assignments of error to the findings of fact by the court below. How- 
ever, there is evidence to support such findings and the exceptions thereto 
will not be upheld. 

Moreover, this appeal turns on the interpretation placed upon the 
endorsement attached to and made a part of Woodall's policv of insurance. 

I t  is apparent that Woodall applied for a license or permit from the 
State Corporation Commission of T'irginia to operate a truck for hire in 
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Virginia. Such Commission would have no authority to issue a license 
or permit to be used in interstate commerce. Even 30, this would have no 
bearing on the right of the defendant to issue a policy of insurance on 
Woodall's truck, which would remain in full force ttnd effect if and when 
the truck was operated outside the State of Virginis,. Utilities Insurance 
Co. v. Potter, 188 Okla. 145, 105 P. 2d 259, 154 A.L.R. 512; certiorari 
dismissed 312 U.S. 662, 85 L. Ed. 1109; Couk v. Ocsan Accident & Guar- 
antee Corp., 138 Ohio St. 110, 33 N.E. 2d 9 ;  Utilrities Insurance Co. v. 
S m i t h  (C.C.A. 10th Cir.), 129 F. 2d 798. There is nothing in the de- 
fendant's insurance contract which limits its liability to damages incurred 
only within that portion of the radius of fifty miles of Martinsville, Vir- 
ginia, which lies within the State of Virginia. 

I f  by attaching the endorsement set out herein to Woodall's policy of 
insurance, i t  was the purpose of the defendant to exclude the State of 
North Carolina, or that portion of i t  which lies within a radius of fifty 
miles of Martinsville, Virginia, as a part of the area in which the truck 
was customarily used, i t  did not do so by the language used. 

Insurance contracts will be construed according to the meaning of the 
terms which the parties have used and unless such terms are ambiguous, 
they will be interpreted according to their usual, ordinary, and commonly 
accepted meaning. Motor Co. v. Insurance Co., 233 N.C. 251, 63 S.E. 2d 
538 ; Bailey v. Insurance Co., 222 N.C. 716, 24 S.E. 2d 614; Stanback v. 
Insurance Co., 220 N.C. 494, 17 S.E. 2d 666; Ro.btrrts v. Insurance Co., 
212 N.C. 1,192 S.E. 873; Cant v. Insurance Co., 197 N.C. 122,147 S.E. 
740; Powers v. Insurance Co., 186 N.C. 336, 119 S.E. 481; Crowell v. 
Insurance Co., 169 N.C. 35, 85 S.E. 37 ; Penn v. Inwrance  Co., 158 N.C. 
29, 73 S.E. 99. "But if they are reasonably susceptible of two interpre- 
tations, the one imposing liability, the other excluding it, the former is 
to be adopted and the latter rejected, because the policies having been 
prepared by the insurers, or by persons skilled in insurance law and 
acting i n  the exclusive interest of the insurance coripany, i t  is but meet 
that such policies should be construed liberally in respect of the persons 
injured, and strictly against the insurance company." Electric Co. v. 
Insurance Co., 229 N.C. 518, 50 S.E. 2d 295, and cases cited. 

We hold that the language used in the endorsemiit simply means that 
the usual, or customary use of the truck, covered by the policy of insur- 
ance, was limited to an area within a radius of fifty miles of Martinsville, 
Virginia, exclusive of the area within cities and towns in North Carolina 
within that radius. And i t  is an indisputable fact that Martinsville, 
Virginia, is located not more than twelve or fifteen miles from the North 
Carolina State line. 

And when the customary or regular use of the insured vehicle is con- 
fined during the policy period to the territory within a fifty-mile radius 



N. C.] S P R I N G  TERM, 1951. 29 

of the limits of the city or town where the motor vehicle is principally 
garaged, i t  refers to the principal use, and the coverage is not affected by 
an occasional use beyond the specified radius. Blashfield's Cyclopedia of 
Automobile Law and Practice, Vol. 6, Insurance, Sec. 3974.5, p. 687; 
Appleman's Insurance Law and Practice, Vol. 7, Sec. 4294, p. 61; Kin, 
dred v. Pacific Automobile Ins. Co., 10 Cal. 2d 463, 75 P. 2d 69; Bandy 
v. East & West  Insurance Co., Mo. App. (1942), 163 S.W. 2d 350; Car 
& General Insurance Co.rp. v. Novodoczky, 101 Ind. App. 509, 200 N.E. 
83. Cf.  Crowell v. Insurance Co., supra; Farm Bureau Mutual Auto- 
mobile Insurance Co. v.  Manson, 94 N.H. 389, 54 A. 2d 580; and Bim-  
baum v. Jamesfown Mutual Insurance Co., 298 N.Y. 305,83 N.E. 2d 128. 

I t  is different, however, where it is agreed that the insured motor 
vehicle is to be operated entirely or exclusively within a specified radius 
or territory. I n  such cases the policy is ordinarily construed as not 
covering the vehicle on any trip outside or beyond the limited area. 
Lummus v.  Insurance Co., 167 N.C. 654, 83 S.E. 688; Person v. Tyson,  
215 N.C. 1 2 7 , l  S.E. 2d 367 ; Wallace v. Virginia Surety Co., 80 Ga. Bpp. 
50, 55 S.E. 2d 259. 

The appellant is relying on the last cited cases in support of its posi- 
tion, each of which was decided on a factual situation substantially dif- 
ferent from that before us. 

I n  the Luntmus case, supra, in consideration of a reduced rate, a pri- 
vate garage warranty was attached to the policy, in which it was agreed 
that the automobile would be kept in a private garage, at  the residence 
of the insured, in Columbus, Georgia, with the "privilege, however, to 
operate car and to house in any other building or buildings for a period 
of not exceeding fifteen days at  any one location a t  any one time, provid- 
ing the car is en route, visiting, or being cleaned or repaired." The car 
was removed to Charlotte, North Carolina, not for the purpose of visiting, 
nor for having the car cleaned or repaired, but, on the contrary, its re- 
moval was permanent. I t  remained in Charlotte for five or six months, 
when it was placed in a machine shop in Columbia, South Carolina, in 
December, 1911, where it was destroyed by fire 10 January, 1912. The 
court held the permanent removal of the car from Columbus, Georgia, by 
reason of the provisions of the policy with respect to storage, rendered the 
contract of insurance void. 

In  Person v. Tyson,  supra, the collision occurred outside the city limits 
of Rocky Mount, whereas the policy of insurance covering the defendant's 
taxicab expressly stated that the policy did not cover any loss resulting 
or arising from an accident while the taxi was being operated elsewhere 
than within the territorial limits of the City of Rocky Mount. 

I t  is true that in the case of Wallace ti. T7irginia Surety Co., supra, the 
collision occurred within the 500-mile radius specified in the policy, while 
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the truck was returning from a trip which extended 225 miles beyond the 
radius in  which all operations were to be confined. However, we do not 
consider this authority as controlling or persuasive on the question before 
us, for the reason, as pointed out in the dissenting opinion thereto, the 
endorsement further provided that the insurer "s11all not be liable for 
nor will it pay any loss or claim whatsoever that results from any accident 
or loss occurring while the automobile or automobiles described in  the 
policy are being operated outside of the radius of 500 miles of the place 
where such automobile or automobiles described in the policy are prin- 
cipally garaged." I n  light of this provision, it is difficult to understand 
bow any operation within the area was excluded from coverage. 

I n  the instant case the collision occurred within the area in which it 
was agreed the truck was customarily used, and thl3re was not sufficient 
evidence to warrant a finding of fact to the effect that it was not so used. 
Furthermore, if it should be conceded that all of North Carolina was 
excluded from the confined area, the agent of the defendant testified that 
the endorsement on Woodall's policy permitted occasional trips beyond 
such area. 

The judgment of the court below is 
Affirmed. 

STACY, C. J., took no part in the consideration or decision of this case. 

STATE v. VERN MARK SHERIAN AND WILLIAM PEDEN 

(Filed 7 June, 1951.) 
Criminal Law 8s 9,53d- 

Where defendants admit that they aided a person who had committed a- 
felonious assault in their presence to escape and avoid arrest and punish- 
ment, but contend that they acted under compulsion and through fear of 
death or great bodily harm at the hands of the felor, it is reversible error 
for the court to fail to charge the jnry adequately upon this defense arising 
upon their testimony, G.S.  1-180, and a charge to the effect that such aid 
must have been willful and with a felonious intent to aid the felon to 
escape arrest and punishment without specific instructions on the question 
of compulsion, is insufficient. 

APPEAL by defendants from Sink, J., October Term, 1950, of RICH- 
MOND. 

Criminal action tried upon a bill of indictmeni, charging that the 
defendants willfully and feloniously, after a felonious assanlt with a 
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deadly weapon with intent to kill, inflicting serious injuries not resulting 
in  death, had been made by one James Diggs upon one Rex Howell, with 
full knowledge that said felonious assault had been made, did render 
personal assistance and aid to the said James Diggs, aiding and assisting 
him to escape and avoid arrest and punishment. 

The evidence tended to show that the defendants and a man named 
James Diggs, who was known to the defendants and who was wanted for 
murder in Norfolk, Virginia, drove from Norfolk to Hamlet, North 
Carolina, on the night of 30 May, 1949. Sherian was driving a 1949 
Chevrolet car, Peden was in the front seat with him, and Diggs was in 
the back eeat. As they approached the intersection of Highways 74 and 
77, in the western part of Hamlet, about 5 :30 a.m., on 31 May, 1949, 
Rex Howell, a member of the Hamlet Police Department, recognized 
Diggs, and followed the car. The car was driven eastward through 
Hamlet. When the car had gotten past the corporate limits, traveling 
toward Laurinburg, Howell signaled the driver of the car to stop and 
asked the defendants to identify themselves, and they did so. Diggs was 
then asked if he had any identification and he replied he' did not. When 
asked what his name was he said i t  was "Smitty." The defendants told 
the officer all they ever heard him called was "Smitty." The officer then 
requested Diggs to get out of the car. He  searched him finding a small 
address book, and as he looked in it Diggs shot him in the face with a 
pistol. Diggs got in the car and Sherian drove him away. 

The evidence for the defendants tends to show that the defendant 
Peden went to visit the defendant Sherian at  his home in South Norfolk 
on Sunday night, 30 May, 1949; that when he got ready to leave around 
ten o'clock, Sherian offered to take him home. His car was parked in 
front of his house. The defendants got in the car and after Sherian drove 
off, Diggs raised up in the back seat and said, "Drive me out of town." 
Sherian tried to reason with him, but he said "No time for talk, drive on." 
According to the defendants' evidence, Diggs was armed with a pistol and 
they carried him to Hamlet, where his father lived, because of fear of 
bodily harm. 

When Diggs saw the officer following them in Hamlet, he said: "If he 
stops us, you know me only as "Smitty." And when they were stopped 
by the officer Diggs said, "Everybody sit tight." 

After Diggs shot Howell, the defendants testified, Diggs got back in 
the car and gave the command to "drive on.') Sherian drove his car 
down the highway for about a mile and a quarter, at  which point Diggs 
directed him to stop. When Sherian stopped the car Diggs got out and 
said, ('I'm going to take to the woods.') 

The defendants further testified that after Diggs left the car, Sherian 
turned the car around to go to the aid of the officer, but found the o5cer 
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had gone; that they then drove to Hamlet to report what had happened, 
and parked their car beside the Chevrolet place. They first decided the 
best thing to do was to report what had happened to the police. Then 
they got to thinking and decided the best thing to do was to return to  
Norfolk and report i t  to the police there. They caught a bus to Char- 
lotte, then caught a ride to Greensboro, and went by bus from Greensboro 
to Portsmouth and on to Norfolk, where they immec5ately reported what 
had happened to the Norfolk Police Department. They were delivered 
to North Carolina officers a t  the State line that same day. 

The evidence tends to show these defendants were never in trouble 
before this time and were men of good character. 

From a verdict of guilty and the judgment entered upon the verdict, 
the defendants appeal and assign error. 

Attomy-General McMullan, Assistant Attomy-General Moody, and 
Walter P. Brinkley, Member of Staff, for the Slata. 

John Kerr, Jr., and Jones d Jones for defendants. 

DENNY, J. The defendants based their defense solely upon their con- 
tention that whatever assistance they rendered to James Diggs, after he 
feloniously assaulted Rex Howell, was done under conipulsion and through 
fear of death or great bodily harm a t  the hands of Diggs, and not with 
the intention or for the purpose of enabling him ~ , o  escape arrest and 
~unishment.  

I n  the charge in chief, the court instructed the jury that "the crime 
charged against the defendants . . . consists of the following elements: 
1. The felony charged must have been committed; !3. The accused must 
have known that the felony had been committed by the person received, 
relieved or assisted; 3. The alleged accessory or accessories must render 
assistance to the felon." 

Later in the charge the court instructed the jury on the 3rd element of 
the crime of accessory after the fact, as follows: "The accessory, which 
the State contends applies to the cases of these defendants, and each of 
them, must render assistance to the felon named in the bill of indictment, 
meaning James Diggs, in this case. Did these defendants, or either of 
them, render assistance to the felon personally 1" 

The contentions of the defendants were adequately given and the gen- 
eral principles of law with respect to the crime chmged were correctly 
stated as ordinarily applicable to the crime of accessory after the fact, 
where the question of the voluntariness or involuntsriness of the assist- 
ance rendered to the felon is not raised. S. v. Wills'ams, 229 N.C. 348, 
49 S.E. 2d 617; 8. r. Poffer ,  221 N.C. 153, 19 S.E. 2d 257. But the 
court did not expressly instruct the jury as to the law applicable to the 
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specific evidence offered by the defendants in support of their defense, in 
the event i t  should find the facts to be as testified to by them. G.S. 1-180; 
S. v. A~drey, 232 N.C. 721, 62 S.E. 2d 53; S. v. Herbin, 232 N.C. 318, 
59 S.E. 2d 635; 8. v. Sutton, 230 N.C. 244, 52 S.E. 2d 921; 8. v. Fain, 
229 N.C. 644, 50 S.E. 2d 904. And it is apparent from the request made 
by the jury, for additional instruction, that it desired to be instructed on 
this precise question. The request being in the following language: 
"We request instruction on the last part. I n  other words, from the time 
the shooting took place, from that point under fear or otherwise." 

I n  response to this request, the court proceeded to give the following 
instruction: "The defendants, or either of them, if found beyond a 
reasonable doubt to have been present a t  the time the alleged felony was 
committed, to wit, the assault upon Officer Howell, Rex Howell, received, 
relieved, comforted, or assisted the person committing such felony, who 
is alleged to be one James Diggs, or in any manner aided him to escape 
arrest or punishment, willfully and feloniously, it would be your duty 
upon such findings beyond a reasonable doubt, to return a verdict of 
guilty as to such defendant or defendants. The question of what moti- 
vated these defendants, or either of them, subsequent to that time is a 
question of fact for you to determine. The court calls your attention to 
the fact that as a matter of law, these defendants are not being tried 
here for any relationship, if any they had, with the alleged crime com- 
mitted by Diggs in the State of Virginia. The testimony relating to their 
conduct and their relationship in the State of Virginia and to their rela- 
tionship to Diggs was competent in this case, and is competent for you to 
consider as bearing upon the alleged intent of the defendants after the 
alleged assault upon the officer in Richmond County." 

The court then proceeded to recapitulate the contentions of the State 
and of the defendants. And after giving the contentions of the defend- 
ants, which included those with respect to the trip from Virginia, the 
court then concluded its charge in the following language : "On the con- 
trary, if you find beyond a reasonable doubt that these acts, or any of 
them, were done for the purpose of relieving, protecting or assisting nega- 
tively or positively, the alleged felon, Diggs, then it would be your duty 
to return for your verdict one of guilty as to such defendant or defendants 
as you find as to. The guilt or innocence of these and each of them in 
this case is a question that you gentlemen are sworn to determine from all 
the testimony and all the circumstances in the light of the law as given 
you by the court." 

I t  must be kept in mind that the only question before the jury, that was 
in dispute, was whether the assistance given by these defendants to James 
Diggs, after he feloniously assaulted Rex Howell, was done under com- 
pulsion and through fear of death or great bodily harm at the hands of 
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James Diggs, as contended by them, or with the willful and felonious 
intent and purpose to  aid him to escape arrest and punishment. This 
was not only a substantial feature of the case, i t  was, the crux of it. The  
testimony of the defendants themselves established every other element 
of the crime of accessory after  the fact. 

The defendants were entitled to have the court instruct the jury to 
the effect that  if, upon a consideration of all the evidence, i t  failed to  find 
beyond a reasonable doubt, tha t  the assistance rendered to James Diggs, 
after he committed the felonious assault upon officer Howell, was rendered 
with the willful and felonious intent to aid Diggs to escape arrest and 
punishment, and not under compulsion or through fear of death or great 
bodily harm, i t  should return a verdict of not guilty. 

We do not think the charge given was adequate in this respect. 
The  defendants are entitled to a new trial, and it is so ordered. 
New trial. 

WACHOVIA BANK & TRUST COMPANY, EXECUTOR A P ~ D  TRUSTEE UNDER THE 

LAST WILL AND TESTAMENT OF DUNCAN CAMERON WADDELL, JR., 
DECEASED, v. VAUGHN A. WADDELL, WIDOW, MART WBDDELL JOR- 
DAN, WIDOW, KATE WADDELL, UNMARRIED, FRANCIS C. JORDAN, 
MARY JORDAN, UNMARRIED, JANET JORDAN, UNMARRIED, BETTY JOR- 
DAN JACOBS AND HER HUSBAND, R. L. JACOBS, THORNTON JORDAN, 
A MINOR, RALPH LEE, STEPHEN R. ADAMS A N D  THE UNIVERSITY 
OF NORTH CAROLINA. 

(Filed 7 June, 1951.) 
1. Wills 8 38- 

Where there is a devise in trust to testator's nephew and niece, with 
limitation over to their "bodily heirs" surviving upon the death of the last 
surviving life beneficiary, the roll must be called as of the date of the death 
of the last surviving life beneficiary, G.S. 41-4, and the persons who can 
answer the roll as of that date take as devisees under the will and not by 
representation. 

2. Wills 8 3 4 0  
Upon a devise in trust with direction that the trustee pay the income to 

testator's sister for life and then pay the income to his named nephew and 
niece, with further provision that upon the death of the survivor of the 
life beneficiaries the fund should be distributed per capita among the 
"bodily heirs" of the said nephew and niece then sui~i r ing ,  held, the term 
"bodily heirs" is used as  descriptio persona~~~rn and embraces children. 
grandchildren and other lineal descendants who must be represented in 
order to be bound by a decree involving the estate. 

3. Wills 5 99: Taxation 8 2% 
Liability for inheritance taxes must be decided in the first instance by 

the State and Federal collectors, subject to the riglt of review provided 
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by law, and therefore where neither collector is a party to an action to 
obtain the advice and instruction of the court in respect to the adminis- 
tration of the estate, the question of liability for inheritance taxes cannot 
be determined therein. 

APPEAL by plaintiff from X e f f l e s ,  J., at Chambers, 26 April 1951, 
BUNCOMBE. 

The plaintiff instituted this proceeding to objain the advice and instruc- 
tion of the court in respect of certain questions which have arisen in the 
administration of the estate of its testator. 

Duncan Cameron Waddell, Jr., died seized and possessed of a large 
estate. After making certain specific devises, he disposed of the residue 
of his estate as follows : 

"ITEM ELEVEN: I give, devise and bequeath ( 1 , )  one-third of all 
the rest and remainder of my estate, real and personal in kind, absolutely, 
to my wife, Vaughn Andrews Waddell. 

"ITEM TWELVE: I give, devise and bequeath (1/3) one-third of the 
rest, residue and remainder of my estate to the Wachovia Bank & Trust 
Company as Trustees for the following uses, purposes and trusts, to-wit : 
My Trustee is to pay all necessary expenses incident to the management 
and handling of same, including taxes. The net income received by said 
Trustee after all expenses and taxes are defrayed, but from which no 
deduction for depreciation is to be made, is to be paid to my sister, Mary 
W. Jordan, formerly of Greensboro, N. C., now residing in Los Angeles, 
California, for and during the term of her life; and after her death the 
same shall be paid to my nephew, Francis C. Jordan and my niece Mary 
Jordan, share and share alike for and during the term of their lives; upon 
the death of either, this income shall be paid to the survivor during his 
or her life and upon his or her death (the remaining one), this trust shall 
terminate and the trust estate shall be divided per capita among the 
bodily heirs of my said nephew and niece then surviving, and if none, 
then to the University of North Carolina." 

ITEM THIRTEEN: I n  this section he devised the remaining one-third 
to the same trustee in language identical with that contained in ITEM 
TWELVE except that the income is to be paid to his sister Kate Waddell 
for and during her natural life, that is, in ITEM TWELVE the primary 
dbject of his bounty is his sister Mary W. Jordan and in ITEM THIRTEEN 
i t  is his sister Kate Waddell. 

The widow dissented. The parties have agreed, subject to the approval 
of the court, to convey certain real property to the widow in fee in settle- 
ment of her claims for dower and a year's allowance. One object of the 
proceeding is to obtain authority to perfect this proposed settlement. 
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Mary W. Jordan and Kate Waddell are 75 and 73 years of age respec- 
tively. Mary Jordan, now 49 years of age, has never married. Francis 
C. Jordan, named in ITEM TWELVE and ITEM THIRTEEN of the will, has 
four children now living and one grandchild, Lynn Barnard Jacobs, born 
29 August 1950. 

On 23 March 1951, a guardian ad litem was appointed for Thornton 
Jordan, infant son of Francis C. Jordan, and for the bodily heirs of 
Francis C. Jordan and Mary Jordan not now in esse. Lynn Barnard 
Jacobs, grandson of Francis C. Jordan, has never been made a party to 
this proceeding and is not represented by a guardian ad litem. 

The court below adjudged that upon the termination of the trust created 
by the will, the trust property shall go to the children of Francis C. 
Jordan and Mary Jordan then living ; if there are no children, then to the 
University of North Carolina; "and Lynn Barnard Jacobs, son of de- 
fendants Betty Jordan Jacobs and R. L. Jacobs, does not now and cannot 
ever have any interest in the property or estate of Duncan Cameron 
Waddell, Jr., as beneficiary under his said will, and, therefore, is not a 
necessary or proper party to this action." The judgment contains other 
adjudications and directions not material at  this stage of the proceeding. 
Plaintiff excepted and appealed. 

Francis J .  Heazel for plaintiff appellant. 
Kingsland V a n  Winkle, guardian ad l i fem for Thomton Jordan and all 

the bodily heirs of Francis C. Jordan and Mary Jordan not in  esse. 
Tench C .  Coze, Jr., and Adams d Bdams for Rnlpl: E. Lee and Stephen 

R. Adams. 
John Y .  Jordan, Jr., for Mary IV. Jordan, Francis C. Jordan, Mary 

Jordan, Janet Jordan, and Re t f y  Jordan Jacobs and husband, R .  L. 
Jacobs. 

Woodson & Woodson for Vaughn ,4. Waddell. 
Andrew Joyner, Jr., for Kate Waddell. 

BARNHILL, J. The judgment of the court below littempts to preclude 
the infant grandson of Francis C. Jordan. without notice and without - 
a hearing. I f ,  in fact, said infant "does not now and cannot ever 
have" any interest in the trust property, no harm is done by the de- 
cree. But such is not the case. The only disposition of the trust 
estate. at  the termination of the trust. is contained in the direction that 
the p*operty be then divided among the bodily heirs of testator's nephew 
and niece, then surviving. To ascertain who are the ultimate takers, the 
roll must be called as of the day of the death of the last surviving life 
beneficiary. G.S. 41-4; Turpin v. Jarrett, 226 N.C. '135, 37 S.E. 2d 124; 
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Conrad v. Goss, 227 N.C. 470, 42 S.E. 2d 609; House v. House, 231 N.C. 
218, 56 S.E. 2d 695. Title vests in the ultimate takers at  that time. 
Carter v. Kempton, 233 N.C. 1. 

The term "bodily heirs," when used as descriptio personarum, as here, 
means issue and embraces children, grandchildren, and other lineal de- 
scendants. Maftheu~s w. Matthews, 214 N.C. 204, 198 S.E. 663; Turpin 
v. Jarrett, supra, and cases cited. 

So then, the Jacobs infant is one of those who may take under the 
limitation over. Indeed, i t  is in the realm of possibility that he may be 
the one and only person capable of answering when the roll is called. 
Any decree entered herein at  this time is not binding on him. Therefore, 
the title of the widow to the property to be conveyed to her under the 
agreement would remain in doubt during the continuance of the trust and 
eventually might be defeated by the superior right of the ultimate taker. 

I f ,  a t  the time of the division, the Jacobs infant is entitled to answer 
the roll call, he will take his share of the estate in his own right as a 
devisee under the will and not by representation. No living person in 
his class is a party to this proceeding. Therefore, we may not hold that 
he is bound by the decree herein under the doctrine of class representa- 
tion. H e  must be made a party defendant and given an opportunity to 
be heard through a duly appointed guardian ad litem. To that end the 
cause must be remanded. 

There is, however, one question posed which we may as well consider 
and dispose of at  this time. I n  its petition the plaintiff seeks a judicial 
answer to this question: "(f )  Shall plaintiff as Executor report for 
Federal Estate of (sic) North Carolina Inheritance taxes the United 
States Treasury Bonds and the annuity insurance policies referred to in 
paragraph 22 above ?" 

The bonds referred to are U. S. Treasury Series E, F, and G Bonds 
and the annuity policies are annuity policies in which the widow is named 
as beneficiary entitled to the amounts payable thereunder after the death 
of her husband. The court below directed : 
"I,. That plaintiff shall report as a part of the taxable estate of Duncan 

Cameron Waddell, Jr., deceased, for the purpose of determining the 
amount of Federal Estate Tax and North Carolina Inheritance Taxes 
payable, the value of United States Treasury bonds and annuity insur- 
ance policies referred to and described in Paragraph 20 (22) of the com- 
plaint, the value of the 160 shares of stock of Waddell, Sluder, Adams 
& Company, given to defendant Stephen R. Adams as set forth in Para- 
graph J, hereinabove of this judgment, and the value of all of the real 
and personal property included in the estate of said Duncan Cameron 
Waddell, Jr." 
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The Collector of Internal Revenue for the Federal Government and the 
North Carolina Commissioner of Revenue for the &ate are the officials 
who must decide what assets are to be reported for Federal Estate Tax 
and State Inheritance Tax respectively, subject to the right of review 
provided by law. Neither is a party to this proceeding and therefore 
neither is bound by the decree herein. I f  the plaintiff is not satisfied with 
the rulings of the proper taxing authorities, it may, after exhausting all 
other statutory remedies, appeal to the court for relief. But the court, 
in the meantime, will not act a.s its advisory counsel in respect of these 
questions which must, in the first instance, be presented to and decided 
by governmental administrative agents. The order entered, in this re- 
spect, was premature. 

The cause must be remanded for further proceedings accordant with 
this opinion. 

Error and remanded. 

W. A. HALL, FOR HIMSELF AND OTHER CREDITORS WHO MAT MAKE TREMSELVEB 
PARTIES AND JOIN IN THIS SUIT, v. SHIPPERS EXPRESS, INC., J. S. 
GAUL AND R. W. MOSELEY, RECEIVER AND INDIVIDL~ALLY. 

(Filed 7 June, 1951.) 

1. Courts 9 5: Judgments § 25: Receivers § l S  
An order appointing a receiver by a court of competent jurisdiction in 

a proceeding regular upon its face may not be interfered with by order 
of another Superior Court judge, and an independent action instituted to 
have the receivership proceeding declared void is properly dismissed as 
being a collateral attack upon the order of receivership. 

2. Receivers § 

The fact that the debtor admits the allegations of the complaint and 
joins in the prayer for the appointment of a receiver, if done in good faith, 
is insufficient in itself to show fraud or collusion and does not deprive the 
proceeding of its adversary character. 

3. Attorney and Client § 7- 
An attorney, since he occupies a fiduciary relationship, will not be 

allowed, as a matter of public policy, to represent both parties in an adver- 
sary proceeding, and a judgment or decree so affected will be set aside 
upon motion in the cause. 

4. Receivers § 8: Attorney and Client 8 7: Judgments 5 25- 
A judgment appointing a receiver may not be collaterally attacked on 

the ground that the same attorney represented both the plaintiff and the 
debtor in the action in which the receiver was appainted, but the proper 
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remedy is by motion in the cause to have the judgment vacated, in which 
case the court would have the power to make such further orders as might 
be necessary to protect the interests of the respective parties. 

APPEAL by plaintiff from Burney, J., 18 January, 1951, of NEW 
HANOVER. 

This is an action instituted for the purpose of obtaining a judgment 
against each of the defendants, on an open account due the plaintiff by 
the defendant Shippers Express, Inc., and to have a receivership proceed- 
ing theretofore instituted in the Superior Court of Mecklenburg County 
declared null and void, and for the appointment of a Receiver of the 
Shippers Express, Inc., to take over its assets, and to have the court 
declare the plaintiff's debt a first lien on the assets of the corporate 
defendant. 

The plaintiff alleges the receivership proceeding in the Superior Court 
of Mecklenburg County is null and void, for the reason that counsel who 
had represented Shippers Express, Inc., "for a good while" brought the 
action against the defendant corporation, and prepared the answer filed 
on behalf of said corporation, in which it admitted the allegations of the 
complaint and joined in the prayer for the appointment of a Receiver. 
The answer was verified by all the stockholders of the corporation except 
one, who owns only two shares of its capital stock. No counsel appeared 
of record for the defendant in the proceeding in Mecklenburg County. 
The plaintiff further alleges upon information and belief, that the pro- 
ceeding in the Superior Court of Mecklenburg County was fraudulent 
and void and instituted for the purpose of defrauding creditors of the 
defendant corporation. 

The defendant corporation and its Receiver, R. W. Moseley, through 
their counsel, entered a special appearance and moved to dismiss the 
action on the following grounds : 

"1. Shippers Express, Inc., was a North Carolina corporation with 
principal office in Charlotte, North Carolina, and was engaged in the 
business of motor transportation. 

"2. On 13 December, 1950, R. W. Moseley was appointed Receiver of 
Shippers Express, Inc., by order of Hon. A. R. Crisp, Judge presiding, 
in an action entitled 'J. S. Gaul v. Shippers Express, Inc.,' and the said 
R. W. Moseley . . . is now acting as Receiver of Shippers Express, Inc. 
A true copy of the order appointing said Receiver is attached and made 
a part hereof. 

"3. The summons, complaint and order to show cause in the above 
entitled action were served upon the defendants above named in Mecklen- 
burg County on 28 December, 1950." 

The defendant J. S. Gaul demurred ore fenus to the complaint. 
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The plaintiff offered in evidence, for the purpose of attack, a certified 
copy of the proceedings in the Superior Court of Mecklenburg County. 

I t  was admitted by the defendants that  the same counsel appeared for  
the plaintiff and defendant in the action of J. S.  Gaul v. Shippers EX- 
press, Inc., and that  thereafter the court appointed the same attorney as  
counsel for  the Receiver. 

The court below held that  the plaintiff is not ent tled to maintain a n  
independent action, but his remedy, if any, is by motion in the cause in  
the Superior Court of Mecklenburg County, in the action in which R. W. 
Moseley was appointed, and is now acting, as Receiver of the corporate 
defendant, and dismissed the action. 

Plaintiff appeals to the Supreme Court and assigns error. 

Isaac C .  Wright for plaintif. 
John IT. Small for defendants. 

DENNY, J. The plaintiff does not allege that  the complaint in the 
action of J. S.  Gaul v. Shippers Express, Inc., filed in the Superior Court 
of Mecklenburg County, 1 3  December, 1050, or the answer thereto con- 
tains any allegation that  is not true or that  the pleadings filed therein 
were insufficient to justify the court i n  granting the relief sought. 

The proceeding in the Superior Court of Mecklenhrg  County appears 
to be regular on its face, and the court being one of competent jurisdiction 
in receivership proceedings, and having acquired jurisdiction of the 
parties and the subject matter in controversy, i t  may not be interfered 
with by any other court of co-ordinate authority. 14  Am. Jur., Courts, 
Sec. 243, p. 435 et seq. "That court which first takes cognizance of the 
controversy is entitled to retain jurisdiction until the end of the litiga- 
tion, to the exclusion of all interference by other courts of concurrent 
jurisdiction," Gluck 8: Becker on Rec., Sw.  430, and quoted with approval 
by Clark, J. (later Chief Justice) in the case of Worih v. Bank, 121 N.C. 
343, 28 S.E. 2d 488. 

The mere fact that  in a proceeding for the appointment of a Receiver 
for a debtor, the debtor admits the allegations of the complaint and joins 
in the prayer for the appointment of a Receiver, if done in  good faith, 
such admissions are insufficient to show fraud or collusion, nor does i t  
deprive the proceeding of its adversary character, or the court of its juris- 
diction. I n  many instances the owner of property f s r  which a Receiver 
is sought cannot in good fai th deny the allegations of the complaint, and 
the best interests of such defendant may require acquiescence in the re- 
quest for a Receiver. I n  re Reisenberg, 205 U.S. 90, 52 L. Ed. 403 ; First 
Wat. Bank v. I/'. S .  Encaustic Tile Co., 105 Ind.  227, 4 N.E. 846; 45 Am. 
Jur. ,  Receivers, Sec. 119, p. 101. 
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The appointment of a Receiver under a consent decree does not render 
his authority subject to collateral attack. 45 Am. Jur., Receivers, Sec. 
117, p. 99. 

I n  the case of Rousseau v. Call, 169 N.C. 173, 85 S.E. 414, where the 
Receiver instituted an  action and the legality of his appointment was 
challenged, Hoke,  J., in speaking for the Court, said : "The court, in the 
exercise of its jurisdiction, having entered judgment appointing plaintiff 
receiver, its judgment is not open to collateral attack, and, even if the 
order was improvidently made, its propriety is not open to question in 
this suit." 

Where there is just ground for it,  a Receiver can always be removed 
upon application to the proper judge. Mitchell v. Realty Co., 169 N.C. 
516, 86 S.E. 358; Fisher v. Trust  Co., 135 N.C. 90, 50 S.E. 592. 

This Court, in Surety Corp. v. Sharpe, 232 N.C. 98, 59 S.E. 2d 593, 
speaking through Ervin,  J., said:  "The law contemplates the settlement 
of all claims against the insolvent debtor in the original action in which 
the receiver is appointed, except in the infrequent instances where the 
appointing court, for good cause shown, grants leave to a claimant to 
bring an  independent action against the receiver," citing Black v. Power 
Co., 158 N.C. 468, 74 S.E. 468. 

I t  is well settled, however, in this jurisdiction, that "the law does not 
tolerate that  the same counsel may appear on both sides of an  adversary 
proceeding, even colorably; and in  general will not permit a judgment 
or  decree so affected to stand if made the subject of exception in due time 
by parties injured thereby." ilfoore v. Gidney, 75 N.C. 34; Molyneurc 
u. Buey ,  81 N.C. 106; Arkngton v. drrington,  116 N.C. 170, 21 S.E. 
181; Marcom v. Wyat t ,  117 N.C. 129, 23 S.E. 169; Pafrick v. Bryan, 
202 N.C. 62,162 S.E. 207. 

I n  each of the last cited cases, except ilIarcom v. Wya t t ,  the injured 
party or parties filed a motion in the cause to set aside the judgment 
theretofore entered in said cause, on the ground that counsel represented 
conflicting interests. I n  ilfarcom I:. Wyat t ,  supra, the guardian ad Zitem 
interposed an  objection to the confirnlation of the sale of real estate, in 
which the infant was interested, on the ground that the attorney for the 
administrator who instituted the proceeding was also the legal adviser of 
the defendant guardian ad li fem and prepared the answer. 

The rule which forbids the same attorney from representing both 
parties in an adversary proceeding is based upon the broad principle of 
public policy, which precludes persons occupying fiduciary relations from 
representing conflicting interests. Arringfon v. Arringfon, supra. See 
also Cotton Mills 21. Cotton. Mills, 116 K.C. 647, 21 S.E. 431, and cf. 
Moseley v. Deans, 222 N.C. 731, 24 S.E. 2d 630. 
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And while there is nothing to indicate that  the able counsel who 
brought the original action against his corporate client, and prepared the 
answer for it, intended to do anything prejudicial lo either party, if i t  
can be shown that  in the proceeding, adversary in form, there were con- 
flicting or antagonistic interests to be litigated betmeen the parties, and 
that  the plaintiff has been injured thereby, i t  would seem that  upon such 
showing he would be entitled to have the judgment .vacated. This, how- 
ever, would not prevent the court from making such further orders as 
might be necessary in  order to protect the interests of the respective 
parties. Marcom v. Wyat t ,  supra. 

The ruling of the court below to  the effect that  plaintiff's remedy, if 
any, is a motion in the cause in the Superior Court of Mecklenburg 
County, where the original action is pending, will bt upheld. 

The  judgment of the court below is 
Affirmed. 

STATE v. C. C. ELLERS. 

(Filed 7 June, 1951.) 

1. Receiving Stolen Goods § 6- 
Evidence to the effect that after the commission of a larceny the perpe- 

trators of the offense told defendant about it and gave him a dollar, but 
that when asked if he gave defendant a dollar thal; had been stolen, the 
witness stated that he had other money of his own, i s  held insufficient to 
be submitted to the jury on a charge of receiving stolen goods with knowl- 
edge that they had been stolen. 

2. Criminal Law 8 52a (2)- 

Evidence which raises a mere conjecture or suspicion of guilt, or a mere 
possibility of the existence of an essential element of' the offense, is insuffi- 
cient to be submitted to the jury. 

3. Receiving Stolen Goods 5 &- 

Evidence to the effect that after committing a larceny the perpetrators 
of the offense told defendant about it, counted the stolen money in his 
presence and agreed to divide it among themselves, that thereafter one of 
them hid the money in defendant's yard, and that defendant in company 
with several officers went to search for it and found it in defendant's yard, 
i s  held sufficient to be submitted to the jury on the charge of receiving 
stolen goods with Irnowledge that they had been stolen, since constructive 
possession as well as nrtllal possession, is sufficicant predicate for the 
offense. 
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4. Criminal Law 8 37b- 
Where after verdict but before judgment a State's witness makes a 

repudiation of his testimony upon which the State relied for conviction 
and without which there would have been insufficient evidence to be sub- 
mitted to the jury, the court should allow defendant's motion to set ver- 
dict aside. 

APPEAL by defendant from Sharp, Special Judge, Kovember Term, 
1050, of GRANVILLE. 

The defendant was tried upon three bills of indictment. Bill No. 
26968 charged the defendant with aiding and abetting James Cockrell and 
Clarence Bell i n  the felonious and unlawful breaking, entering and lar- 
ceny of money from W. B. Taylor's Store and the Blind Shop a t  Butner, 
North Carolina. KO. 26968-(a) charged the defendant with breaking 
and entering W. B. Taylor's Store, and with larceny and receiving, and 
No. 26968-(b) charged the defendant with breaking and entering the 
Blind Shop, and with larceny and receiving. 

The State offered little or no evidence in support of the charge of aiding 
and abetting or breaking and entering and larceny, and a motion inter- 
posed for judgment as of nonsuit, a t  the close of the State's evidence, mas 
allowed as to these counts, but overruled as to receiving. 

James Cockrell and his step-father, Clarence Bell, were rooming and 
boarding a t  the home of the defendant Ellers. Ellers and his wife were 
employed a t  the State Hospital a t  Butner. Cockrell was employed by a 
wholesale house in Durham as a traveling salesman and used Ellers7 auto- 
mobile in his work. 

The evidence as to receiving tends to show that  on 17 February, 1950, 
in the early morning hours, Cockrell and Bell broke into and entered 
W. B. Taylor's Store and took some cigarettes and two or three dollars 
in cash from the cash register. Cockrell testified that  sometime later he 
went to the hospital and told Ellers what he had done and gave him a 
dollar. When asked if he gave Ellers a dollar that  was stolen from 
Taylor's Store, he stated he had other money of his own. 

On 21 February, 1950, Cockrell and Bell broke into the Blind Shop a t  
Butner, and took approximately $120.00 from the cash register. Cockrell 
testified: "After we broke into the Blind Shop we counted the money in  
Ellers' front room. Ellers was there a t  the time. We were going to 
divide the money three ways. We wanted to get enough money to open 
up a cafe." Cockrell also testified that  he smoked the cigarettes taken 
from Taylor's Store and that  the two or three dollars in change taken 
from Taylor's Store was hid with the other money by Bell. Bell told the 
officers that  he hid the money in  Ellers' yard. Ellers and several officers 
went to search for it, and Ellers found $122.00 tied up in a pocket hand- 
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kerchief about fifty feet from his steps under some broomstraw. Accord- 
ing to the State's evidence, neither Cockrell nor Bell discussed either the 
larceny and breaking and entering of Taylor's Store or the breaking and 
entering of the Blind Shop with Ellers, and he knew nothing about i t  
until they told i t  at  a later date. 

According to the record, subsequent to breaking into Taylor's Store 
and the Blind Shop a t  Butner, North Carolina, James Cockrell was 
convicted of breaking and entering twenty-one places in Rocky Mount, 
North Carolina. 

No evidence was offered by the defendant. 
The jury returned a verdict of guilty of receiving stolen property, 

knowing it to have been stolen, as charged. 
After verdict, but before sentences wwe imposed, James Cockrell re- 

quested permission to return to the stand and correct the misstatements 
made in his testimony at the time of the trial. H e  was permitted to do 
so, and testified : "Ellers was in bed in another room and did not see him 
and Bell when they counted the money." 

Whereupon, counsel for defendant moved to set the verdict aside. 
Motion denied, and the defendant excepted. 

From the judgments entered on the respective counts, the defendant 
appeals and assigns error. 

Attorney-General McMullan, Assistant Attorney-General Bmton ,  and 
Charles G. Pozoell, Jr., Member of Stajq, for the Stczte. 

T .  S. Royster for defendant. 

DENNY, J. The only evidence that tends to show that Ellers may have 
gotten any of the money taken from Taylor's Store, is found in Cockrell's 
testimony. And his testimony in this respect is to the effect that he gave 
Ellers a dollar, but in response to a direct question ae to whether he gave 
him a dollar that he had stolen from Taylor's Store, he stated that he had 
other money of his own. Moreover, he testified that he smoked the 
cigarettes and that the two or three dollars in change taken from Taylor's 
Store was hid with the other money. 

The burden being upon the State to show beyond a reasonable doubt 
that the defendant was guilty of the crime charged, it is our opinion that 
the State's evidence with respect to rewiving under that count, in bill 
No. 26968-(a), was insufficient to justify its submission to the jury. 
"Evidence which merely shows it possible for the fact in issue to be as 
alleged, or which raises a mere conjecture that it was so, is an insufficient 
foundation for a verdict and should not be left to the jury." S. v. Vinson,  
63 N.C. 335; S. v. Carter, 204 N.C. 304, 168 S.E. 204; 8. v. Madden, 
212 N.C. 56, 192 S.E. 859; 8. v. Adams, 213 N.C. 243, 195 S.E. 822; 
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5'. v. Todd, 222 N.C. 346, 23 S.E. 2d 47; S. v. Harvey, 228 N.C. 62, 
44 S.E. 2d 472 ; S. v. Webb, 233 N.C. 382, 64 S.E. 2d 268 ; 8. v. Jarrell, 
233 N. C., 741. 

The ruling of the court below on the motion for judgment as of nonsuit 
on the count charging the defendant with receiving stolen goods, knowing 
them to have been stolen, in bill No. 26968-(a), is reversed. 

As to the ruling of the court on the motion for judgment as of nonsuit 
on the count in bill No. 26968-(b), charging the defendant with receiv- 
ing, we think the evidence offered by the State was sufficient to warrant 
its submission to the jury. S. v. Stathos, 208 N.C. 456, 181 S.E. 273; 
S. v. Wilson, 176 N.C. 751, 97 S.E. 496. "To constitute the crime of 
receiving i t  is not necessary that the stolen goods should be traced to the 
actual personal possession of the person charged." S. c. Stroud, 95 N.C. 
626. Actual or constructive possession of property, knowing or having 
reasonable grounds to believe that it has been stolen, is sufficient to 
support a conviction of the crime of receiving. 53 C.C.J., Sec. 8, p. 505; 
S. v. Anthony, 206 N.C. 120, 173 S.E. 47 ; Longman t i .  Commonwealth, 
167 Va. 461, 188 S.E. 144. I n  the last cited case the court held that 
"while reception of.the stolen goods by the accused must be substantially 
proven, actual physical handling by him is not necessary. .I t  is well 
settled that constructive possession is sufficient." 

However, when the jury returned its verdict of guilty undEr bill No. 
26968-(b), and the court then permitted the witness, on whose testimony 
the State relied for the con&tion of defendant. to take the stand and 
repudiate his testimony as to the presence of the defendant when the 
witness and Bell counted the money stolen from the Blind Shop, in the 
front room of defendant's home, the court should have allowed the motion 
of defendant to set the verdict aside. 

This evidence did not merely tend to contradict a former witness or to 
impeach or discredit him, S.  v. Casey, 201 N.C. 620, 161 S.E. 81, but i t  
was a repudiation of his own testimony, without which the State did not 
offer sufficient evidence to support a conviction of the crime of receiving. 
Therefore, the decisions ordinarily applicable to newly discovered evi- 
dence will not be held as controlling upon a factual situation like that 
disclosed by the present record. 

The verdict will be set aside and a new trial is ordered. 
Bill No. 26968-(a)-Reversed. 
Bill No. 26968-(b)-New trial. 
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CITY OF WIIAMINGTON, NORTH CAROLINA, NEW HANOVER COUNTY, 
AND C. R. MORSE, CITY-COUNTY TAX COLLECTOR, v. LIZZIE WRIGHT 
MERRICK, LILLY WRIGHT, O N I , ~  CHILDREN A ~ D  HEIRS AT LAW OF 

TITUS WRIGHT, DECEASED, AND THEIR HUSBANDS, EDWARD WRIGHT 
AND WIFE, WRIGHT, A N D  ANY A I ~ D  ALL HIEIRS AND/OR DEVISEES, 
AND AXT AND ALL PERSONS, FIRMS OR CORPORATIONS Wl-10 & ~ I G H T  I N  ANT 
CONTINGENCY CLAIM A N  INTEREST IS THE PROPERTY INVOLVED I N  THIS 
ACTIOX, KXOWN OR UNKNOWN, SUI JURIS OR NON SUI JURIS, INCLUDING 
ANY NOT 1;Y ESSE WHO MIGHT BY POSSIBILITY HEREAFTER SET UP A CLAIM. 

(Filed 7 June, 1951.) 
1. Taxation 8 4 2 -  

A prospective purchaser a t  a t a s  foreclosure is under duty to investigate 
the records, and the principle of caveat emptor applies to his purchase of 
the land, the t a s  deed being in effect a quitclaim deed without warranty, 
and therefore upon adjudication that a tax deed failed to pass the interest 
of certain owners who were not serred with process, the purchaser a t  the 
tax sale is not entitled to a refund of his purchase money from the taxing 
units hut is remitted to his right to enforce, as equitable assignee of the 
taxing units, such tax liens as he may hare acquired. G.S .  103-414. 

2. Judgments 8 9- 
The contention that petitioners are entitled to recover pro confeaso 

against plaintiffs because of their failure to answer the petition within 
thirty days after it was filed, is not presented wheu it appears that the 
petition and notice were not served upou plaintiffs and that plaintiffs filed 
answer before the return date designated in the nolice. 

APPEAL by plaintiffs from Williams, J., a t  December Civil Term? 
1950, of KEW HANOVER. Reversed. 

Motion in the cause by R. L. Lewis, purchaser a t  tax foreclosure sale, 
asking for refund of purchase money beclause of f a i l l r e  of title. 

This is a tax foreclosure suit brought under G.S. 105-414 against the 
heirs a t  law of Titus Wright, deceased. R. L. Lewi,q, who purchased a t  
the commissioner's sale, being unable to obtain posser)sion, caused writ of 
possession to issue. Thereafter, Isabella Merrick Womack and Luberta 
Merrick Williams, granddaughters and heirs a t  law of Titus Wright, 
claiming that  they were never properly joined as parties nor served with 
process as required by law, came in and moved the court to vacate the 
judgment of foreclosure and the deed made thereunder. The  motion was 
allowed below and i t  was adjudged that  the foreclosure judgment and 
the deed executed thereunder are void as to the r n o ~ a n t s  Isabella Merrick 
Womack and Luberta Merrick Williams. The plaintiffs excepted and 
appealed to this Court. The purchaser, It. L. Lewis, ;oined in the appeal, 
which was heard a t  the Fal l  Term, 1949, Decision affirming the lower 
court and holding that  the foreclosure judgment and deed are void as to 



N. C.] S P R I N G  TERM, 1951. 47 

Isabella Merrick Womack and Luberta Merrick Williams, heirs a t  law of 
Titus Wright, is reported in 231 N.C. 297, 56 S.E. 2d 643. The facts 
are there stated in detail. 

After the decision was certified to the lower court, the purchaser, R. L. 
Lewis, filed petition in the cause and moved the court for an order re- 
quiring a refund of the purchase money paid for the deed. When the 
motion came on for hearing below, the court entered an order finding, in  
part:  (1)  that R. L. Lewis in good faith bid off the land "under the 
belief that the court had full jurisdiction of the cause(s) and parties," 
and that he was receiving "marketable title in fee simple"; (2)  that "the 
plaintiffs City of Wilmington, New Hanover County, and C. R. Morse, 
City-County Tax Collector, were negligent in not having made all persons 
entitled to an interest in the property . . . parties to said cause of 
action"; and (3) that of the $1,067 purchase money paid, the City and 
County received the sum of $945.19, with the residue of $121.81 being 
paid out in court costs and expenses of sale. 

The judgment entered by the court below directs : (1 )  that R. L. Lewis 
quitclaim to the plaintiffs all of his right, title and interest in the lands 
described in the commissioner's deed ; (2)  that the plaintiffs immediately 
refund to R. L. Lewis the sum of $945.19, with interest thereon at the 
rate of six per centum per annum from 16 June, 1948, together with his 
costs in the action to be determined by the Clerk, and (3)  that the balance 
of $121.81 "is reserved to be deducted from and paid over to the said 
R. L. Lewis from the proceeds of any further sale of said lot or parcel 
of land." 

The plaintiffs, in apt time, filed exceptions to the findings of fact and 
conclusions of law set out in the judgment and appealed to this Court, 
assigning errors. 

G. C .  McInt i re  for plaintiffs, appellants. 
T h o m a s  W. Davis  for R. L. Lewis, mouant ,  appellee. 

JOHXSON, J. The principle of caveat emptor applies with all its rigor 
to the purchase of real estate at  a tax sale. Ordinarily, the holder of a 
tax deed executed pursuant to an invalid commissioner's sale in a tax fore- 
closure suit may not obtain reimbursement from the taxing authorities. 

The fundamental fairness and soundness of this rule is apparent. One 
who purchases a t  a tax sale does so without warranty,-and usually with 
the expectation of substantial profit. He  is chargeable with knowledge 
that a commissioner's deed is no more than a quitclaim deed. There "are 
no implied covenants with respect to title, quantity, or encumbrance in 
the sale of real estate." (Guy v. B a n k ,  205 N.C. 357, 171 S.E. 341). The 
tax records, as well as the court papers in a foreclosure suit, are open 



48 I N  T H E  SUPREME COURT. [234 

to inspection by prospective purchasers. I t  is the duty of one who would 
purchase a tax title to investigate, or cause to be investigated, all sources 
of title, "and if he fail to do so, it is his folly, against which the law, that 
encourages no negligence, will give him no relief." ( F o y  v. Haughton, 
85 N.C. 169). Besides, it would seem to be unsound public policy to 
require local taxing units to underwrite the validity of these tax titles. 
Any such requirement would tend to render uncertain, if not to imperil, 
public finances. 

Therefore, in the instant case, the plaintiffs ma<y not be required to 
make reimbursement. Our decision here is in accord with the principles 
applied in Turp in  v. Jackson County, 225 N.C. 389, 35 S.E. 2d 180, and 
cases there cited. Decision is also in harmony with the decided weight 
of authority in other jurisdictions. See Annotations : 77 A.L.R. 824; 
116 A.L.R. 1408. 

The authorities cited by appellee are not controlling here. Most of 
them deal with rights and remedies of an innocent purchaser at  an irreg- 
ular sale and relate to questions of title. These questions were resolved 
against the movant Lewis on the first appeal. (231 N.C. 297.) 

The status of movant's title is not revealed by the record. However, 
it is indicated that he may have acquired the outstsnding interest of at  
least one of the heirs of Titus Wright, deceased. I r  any event, since the 
purchase money has been applied in exoneration of the land, whatever 
enforceable tax liens the plaintiffs may have had against the land would 
seem to have passed by subrogation to the movant Lewis, and any such 
liens may be fully enforced by him as equitable assignee of the plaintiff 
taxing units. Perry v. Adams, 98 N.C. 167, 73 S.E. 729; Lanier v. 
Heilig, 149 N.C. 384, 63 S.E. 69; Anno.: 73 A.L.R. 612, p. 630 et seq. 
See also G.S. 105-414. 

There is no merit in the suggestion made in the court below that the 
movant Lewis was entitled pro confesso to the reimbursement demanded 
because his petition in the cause was not answered within thirty days 
after it was filed. I t  is enough to say that the petition and notice of 
motion were not served upon either the plaintiffs or their attorney (S ta te  
ex  rel. Utilities Commission v. Marfel  Mills Corpo.~*ation, 232 N.C. 690, 
62 S.E. 2d 80), and i t  appears that the plaintiffs filed answer before the 
return date designated in the notice. Therefore, we do not reach for 
decision the effect of failure to answer a petition in the cause duly served 
upon the adversary parties. 

Reversed. 
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ALTON G. SADLER v. ALICE McCRAW SADLER. 

(Filed 7 June, 1951.) 

1. Divorce 9 21: Constitutional Law 8 28-Husband invoking jurisdiction 
of sister state is bound by its decree awarding custody of children. 

Where, after agreement that neither party would remove the children 
from the State without notice to the other, the wife takes the children and 
goes to live with them in another state, and plaintiff institutes proceedings 
in such other state to regain their custody, held, the husband, having in- 
voked the jurisdiction of a court of a sister state in respect to matters 
within its authority, is bound by its decree awarding their custody to the 
mother, a t  least so long as the children remain in that state, and such 
judgment will be given full faith and credit here. 

$4. Husband and Wife 4c: Divorce 8 3- 
Where husband and wife separate and she establishes residence in an- 

other state, he may not in his suit thereafter instituted against her in this 
State, maintain that her residence is in this State upon his contentioil that 
her domicile is here under the flction of the unity of persons of husband 
and wife. 

3. Appeal and Error $ 2- 
An order in peraonam directing defendant wife to bring the children of 

the marriage into this jurisdiction, entered in an action for divorce and 
for custody of the children, is appealable, since if the wife delay her appeal 
until the final determination of the action she would have no election but 
to comply with the order or subject herself to contempt proceedings. 

APPEAL by defendant from Hatch, Special Judge ,  J u n e  Term, 1950, 
ORANGE. Reversed. 

Civil action for divorce a mensa and for custody of the children of the 
marriage, heard on motion of defendant for alimony; for support of the 
two minor children of the marriage ; and for counsel fees, pendente lite. 

I n  September 1949, plaintiff and defendant separated. Pr ior  thereto, 
on 19 August, plaintiff instituted an  action to restrain defendant from 
taking the children of the marriage out of the State. On the return day 
of the rule to show cause, the parties agreed that  neither would remove 
the children without notice to the other. Plaintiff then took a voluntary 
nonsuit. On 29 September, plaintiff instituted another action to restrain 
defendant from removing the children from the State. A judgment of 
nonsuit was entered therein on 14  October 1949. I n  the meantime, on 
30 September 1949, defendant took her son, six years of age, and returned 
to Milledgeville, Ga., where she has since resided. 

I n  October 1949, plaintiff went to Georgia and sued out a writ of 
habeas corpus in a n  attempt to gain custody of his son. On 31 October, 
pending the hearing, defendant came to Nor th  Carolina and took her 
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daughter, nine years of age, back to Georgia. On the hearing had on the 
return of the writ, the court found that by the pleadings in the cause and 
the evidence offered, the questions of the welfare of said children and the 
fitness of the parties to have their custody were at  issue and awarded the 
custody of said infants to the defendant with the right of the father to 
visit them a t  any time and have them with him at his home in Chapel 
Hill during the month of August of each year, on condition he give a 
specified bond. Judgment was entered 8 November 1949. 

On 17 February 1950, plaintiff instituted this action. When the cause 
came on for hearing on the defendant's motion, the court found as a fact 
"that i t  would be for the best interests of the two minor children involved 
in this controversy that they be brought within the jurisdiction of this 
Court and be made wards of this Court and subject to the jurisdiction 
of this court ;" and ordered : 

"(a) That the defendant, Alice McCraw Sadler, bring the two minor 
children of the plaintiff and defendant, to wit, Virginia Ruth Sadler and 
Alton McCraw Sadler, into the jurisdiction of this court ;" 

(b)  That defendant be allowed $500 as payment on counsel fees; and 
(c) That the cause be continued. 
Defendant excepted to paragraph ( a )  of the order and appealed. 

Victor S .  Bryant and Robert I .  Lipton for plaintif appellee. 
J. M. Watts,  Jr., J.  J .  Fyne, and Douglas & Mc.Willan for defendant 

appellant. 

BARNHILL, J. The parties to this action are now living separate and 
apart. Each charges the other with abandonment. After the separation, 
defendant returned to the State of Georgia where she has since main- 
tained her residence. Under these circumstances the plaintiff may not 
now assert the fictional unity of man and wife for the purpose of main- 
taining that his domicile is the domicile of his wife and children. Coble 
v. Coble, 229 N.C. 81, 47 S.E. 2d 798. 

Plaintiff is a nonresident of the State of Georgia. Even so, he invoked 
the jurisdiction of a court of that State. H e  sought relief in that forum. 
He  was present and voluntarily submitted himself to the jurisdiction of 
that court with respect of matters within the scope of its power and 
authority. He, as well as the court below, is bound by the judgment 
therein entered, a t  least so long as the children remain in that State. 
I n  re Prevaft ,  223 N.C. 833, 28 S.E. 2d 564; Commissioners v. Scales, 
171 N.C. 523, 88 S.E. 868. 

The decree entered in the proceeding in Georgia instituted by plaintiff 
must be accorded full faith and credit in this jurisdiction. Allman v. 
Register, 233 N.C. 531. 
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The court below was without authority to enter any valid order affect- 
ing the custody of infants in the State of Georgia. Coble v. Coble, supra, 
and cases cited. 

So then, the effect of the order entered in the court below is to compel 
the defendant, under threat of citation for contempt, deliberately to 
attempt to defeat the jurisdiction of the Georgia court, already assumed, 
and bring the children within the jurisdiction of the court below so that 
i t  may reconsider the question of custody of the children and, possibly, 
reverse the decree of a sister State. I t  is true the courts, to further the 
ends of justice, may in a proper case, by a decree in personurn, require a 
party to an action to do some act in respect to property outside its juris- 
diction and to enforce its order through its coercive authority. M c R a ~ y  
v. McRary, 228 N.C. 714, 47 S.E. 2d 27. But occasion for exercising 
that authority is not made to appear on this record. I t  is our duty and 
privilege to honor and respect the lawful decrees of sister States. I t  is 
not the way of courts of this State to attempt to evade or defeat them. 
That part of the order to which defendant excepts was improvidently 
entered. 

Had the defendant removed the children of the marriage from this 
State, after the summons and complaint in this cause were served upon 
her, for the purpose of defeating the jurisdiction of a court of this State, 
we might take a somewhat different view of the situation. 

The appeal here is not, as contended by plaintiff, fragmentary and 
premature. The defendant was ordered to commit a positive act which 
would defeat her rights under the Georgia decree. Had she been content 
merely to enter her exception and delay her appeal until the final deter- 
mination of the action, she would have had no election other than to 
comply with the order or else subject herself to the coercive authority 
of the court. 

The quoted paragraph (a )  of the order entered to which the defendant 
excepts must be vacated. The decree, to that extent, is 

Reversed. 

ELBERT HERRING v. QUEEN CITY COACH COMPANY AND MRS. MABEL 
SPIVEP, QL)MINISTBATRIX OF PAUL SPIVEP, DECEASED. 

(Filed 7 June, 1951.) 
1. Judgments 5 33b- 

A consent judgment, as well as a judgment on trial of issues, is re8 
jwdicatu as between the parties upon all matters embraced therein. 
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2. Same: Torts 8 6: Pleadings 8 31-Consent judgment adjudicating con- 
tributing negligence may be pleaded in bar to right of contribution. 

In an action against a bus company, consent judgment was entered in 
favor of the administratrix of the driver of the car involved in the'col- 
lision, in which action the issue of intestate's contributory negligence was 
raised by the pleadings. Consent judgments were also entered in her 
favor individually and as next friend of a passenger in the car. In a 
later action involving the same collision instituted by a passenger in the 
bus against the bus company, it sought to join the administratrix on the 
theory that her intestate was a joint tort-feasor. Held:  The administra- 
trix was entitled to plead the consent judgment in her favor as adminis- 
tratrix in bar to the right of contribution, since it adjudicated the question 
of intestate's contributing negligence as between the parties, but the other 
consent judgments have no proper relation to the bus passenger's action, 
and the administratrix' allegations setting them up should have been 
stricken on motion. 

APPEAL by defendant Coach Company from Stevens, J., September 
Term, 1950, of DURHAM. Modified and affirmed. 

Plaintiff instituted this action to recover damages for injury sustained 
while a passenger on the bus of the defendant Coach Company. The 
injury was alleged to have resulted from the negligence of the defendant 
Coach Company in driving its bus into the automobile of Paul Spivey. 

Defendant Coach Company in its answer denied negligence on its part, 
and alleged that the negligence of Paul Spivey was the sole proximate 
cause of the collision and consequent injury to :plaintiff. I t  further 
alleged that if the answering defendant be held negrligent in any respect 
then Paul Spivey's negligence, operating jointly and concurrently, was a 
contributing cause of the injury, and defendant pra;yed in event of recov- 
ery against i t  that it have judgment against Mabel Spivey, Administra- 
trix of Paul Spivey (now made an additional party defendant) for con- 
tribution under G.S. 1-240. 

I n  answer to the allegations of the cross-action against her, Mabel 
Spivey, Administratrix of Paul  Spivey, denied that Paul  Spivey was 
negligent as alleged, and as a further defense alleged that she as adminis- 
tratrix of Paul Spivey, had instituted suit against defendant Coach 
Company for damages for his wrongful death resulting from the collision 
described in the complaint, and that defendant Coach Company had 
answered in that suit denying its negligence and setting up a s a  dkfense 
contributory negligence on the part of Paul Spivey; that thereafter judg- 
ment by consent was rendered against the defendant ,adjudging that ~ a b &  
Spivey, Administratrix of Paul Spivey, recover of defendant $4,000 
damages in that suit. 

~ a b e l  Spivey, Administratrix, alleged also that as growing out of the 
collision referred to she individually and as next fri lad of Linda Darnel1 
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Spivey had sued the defendant Coach Company for damages for personal 
injuries caused by the negligence of the defendant Coach Company, and 
judgment in each case was rendered against the defendant. She pleads 
these judgments as res judicata and a bar to defendant's cross-action 
against her for contribution on allegations that Paul Spivey was a joint 
tort-feasor. 

Defendant Coach Company moved to strike from the further answer 
of Mabel Spivey, Administratrix, such portions as referred to these judg- 
ments, particularly paragraphs 1, 2, 3 and 4 and exhibits A, B and C. 
This motion was denied and defendant Coach Company appealed. 

Fuller, Reade, Umstead & Fuller, A. 8. Graham, Jr.,  for defendant 
Mrs. Jfabel Sp ivey ,  Administratr ix ,  appellee. 

R. ill. Gantt  for defendant Queen C i t y  Coach Company ,  appellant. 

DEVIX, J. The question presented by the appeal is the propriety of 
the ruling below denying the motion of the defendant Coach Company 
to strike from the answer of the additional defendant Mabel Spivey the 
allegations which refer to a previous judgment rendered in her favor as 
administratrix of Paul Spivey and against defendant Coach Company 
for damages for the wrongful death of Paul Spivey as result of the colli- 
sion between his automobile and defendant's bus. This judgment is 
pleaded now as res judicata and determinative of the question of the n&i- 
gence of Paul Spivey in causing the collision, for the reason that the 
question of his contributory negligence having been an issue in that suit 
and by the judgment decided adversely to the defendant, could not again 
be set up in a cross-action for contribution between the same parties. 

The rule seems to have been established that when in a cross-action by 
the defendant against an additional defendant for contribution as joint 
tort-feasor, it appears that in a previous action between them it had been 
determined that the additional defendant had not been contributorily 
negligent, the question could not again be raised in a suit between the 
same parties. Tark ing ton  v .  Print ing CO., 230 N.C. 354, 53 S.E. 2d 269 ; 
Cannon v. Cannon,  223 N.C. 664, 28 S.E. 2d 240; Current  v .  W e b b ,  220 
N.C. 425, 17 S.E. 2d 614; 2 Freeman on Judgments, see. 670. I n  the 
opinion in the Tark ing ton  case, where the facts were similar;- Chief 
Justice S t w y  stated the applicable rule as follows: "The prior suit as 
between the then parties litigant determined the question whether the 
driver of the automobile was contributorily negligent or a joint tort- 
feasor with the owner and driver of the truck in bringing about the 
collision. Hence, as between the parties there litigant, this matter would 
seem to be res judicata." 
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The defendant Coach Company, however, contends the rule stated in 
Tarki,ngton v. Printing Company, supra, was predicated on a finding by 
the jury on issue submitted that the driver of the automobile was not 
guilty of contributory negligence, and this rule suould not be applied 
when the judgment was by consent. True, the judgment set up here was 
a consent judgment, but it does appear that in the former suit this de- 
fendant pleaded as an affirmative defense the contributory negligence of 
Paul Spivey, and the judgment adjudged that plaintiff recover of the 
defendant the sum of $4,000 in the suit for the wrongful death of Paul 
Spivey. There were no reservations in the judgment, and, nothing else 
appearing, this judgment constitutes a final determination of the issues 
raised by the pleadings. Jenkins v. Jenkim, 225 N.C. 681 (684), 36 
S.E. 2d 233; Jefferson v. Sales Corp., 220 N.C. 76, 16 S.E. 2d 462; 
Stancil v. Wilder, 222 N.C. 706, 24 S.E. 2d 527. A judgment for the 
plaintiff under these circumstances without qualification or reservation 
would necessarily dispose adversely of an affirmative defense pleaded in 
bar by the defendant. 31 A.J. 107. 

The general rule is stated in an elaborate note in 2 A.L.R. 2d 511, as 
follows: "As a general proposition, it is well settled that a valid judg- 
ment or decree entered by agreement or consent operates as res judicata, 
to the same extent as a judgment or decree rendered after answer and 
contest, and is binding and-conclusive upon the parties, and those in 
privity with them." I t  was said in Law v. Cleveland, 213 N.C. 289, 195 
S.E. 809, "It is well settled that a consent judgment is just as valid and 
binding as a judgment rendered after trial of a cause." Simmons v. 
itfcCullin, 163 N.C. 409, 79 S.E. 625 ; Lalonde v. Hzrbbard, 202 N.C. 771, 
164 S.E. 359; Gibson v. Gordon, 213 N.C. 666,197 S.E. 135. 

This rule, however, would not apply here'to the consent judgments 
entered in the suits against the defendant by Mabel Spivey individually, 
or as next friend of Linda Darnel1 Spivey, as it does not appear that they 
were parties to the suit by the personal representative of Paul Spivey, or 
that his contributory negligence was at  issue in those suits; nor is contri- 
bution now sought from them as joint tort-feasors. Those suits do not 
seem to have any proper relation to the present action. 

The court properly declined to allow the motion of defendant Coach 
Company to strike the first paragraph of the further answer and defense 
of Mabel Spivey, Administratrix, but the judgment should be modified to 
sustain this defendant's motion to strike paragraph 2 thereof and exhibits . - .  

B and C which were made parts of this paragraph. 
As thus modified the judgment is 
Affirmed. 
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STATE v. MRS. JESSIE MOBLEY. 

(Filed 17 July, 1951.) 

1. Constitutional Law 8 29-- 
The solicitation of orders by a n  agent in this State is a n  integral part of 

interstate commerce when the filling of the orders and the delivery of the 
goods require their transportation to this State from another state, espe- 
cially where the orders a re  subject to acceptance or rejection by the out 
of s ta te  principal. 

2. S a m e  
Where agents solicited business in this State, taking a dollar deposit 

entitling the customer to one unmounted photograph subject to the right 
of the photographer to accept or reject orders, and the pictures a re  taken 
here but the processing of the pictures is done a t  the photographers out 
of s ta te  plant, the proofs returned here and delivered to the customer by 
another agent who takes any orders for additional photographs, which a r e  
mailed to the customer direct from the out of state plant, held: The solici- 
tation of such orders is an integral part of interstate commerce. 

3. Constitutional Law 98 11, 31- 
The constitutional inhibition on the part of the several states to regulate 

interstate commerce is subject to exception where the regulations are  in 
the exercise of the police power reserved to the several states, but in order 
to come within the exception i t  is necessary that the exercise of the police 
power be real and bona fide and accomplished in some plain, appreciable 
and appropriate manner an objective within the police power, and that  its 
bearing upon interstate commerce be incidental thereto. Art. I, Sec. 8, 
clause 3, of the Constitution of the United States. 

4. Constitutional Law 8 31- 
The fact that  a statute applies alike to all  the people whether within 

or without the boundaries of the State is not determinative of whether it  
places a n  undue or discriminatory burden upon interstate commerce, but 
such statute may be discriminatory in applying to only one branch of a 
business or in imposing sanctions having no relationship to the volume of 
business transacted. 

5. S a m e s t a t u t e  requiring bond of photographers soliciting business 
through agents held void a s  t o  interstate business a s  discriminatory 
burden on  interstate commerce. 

A statute requiring photographers soliciting business by agents and 
issuing any coupon redeemable in whole or in part for photographic prod- 
ucts, to file a hond with the clerk of the Superior Court in each and every 
county in which their business is to be conducted, which bond should be 
conditioned upon the discharge by the principal of all contracts, repre- 
sentations and other obligations made by the principal or any solicitor of 
such principal, i u  held unconstitutional and void in regard to interstate 
business as  discriminatory in applying only to the branch .of the business 
operating through canvassers, solicitors or salesmen, in having no reason- 
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able relationship between the amount of business done and the sanctions 
imposed, and in making the bond liable for all representations and other 
obligations of the soliciting agents beyond the settled rules of law govern- 
ing liability upon the doctrine of ~espondeat superior. Art. 12, Chap. 66, 
of the General Statutes. 

6. Same: Constitutional Law Kj 11- 
A statute requiring the posting of bond in each and every county in 

which a photographer does business in this State through canvassers, 
solicitors or agents who issue coupons for photographic products, which 
bond should be liable for any loss or damage by reason of the failure of 
the photographer or its soliciting agent to fully perform any contract, 
representation or obligation in connection with the sale of any coupon, 
cannot be upheld as  a burden on interstate commerce incidental to the 
exercise of a police regulation designed to prevent frauds, since the bond- 
ing requirement has no substantial relation to the prevention of frauds, 
but places a direct and unwarranted burden upon interstate commerce. 

APPEAL by defendant from Burgwyn, Special Judge, and a jury, a t  
Special November Term, 1950, of EDQECOMBE. 

Criminal prosecution under warrant  charging tht: defendant with sell- 
ing  coupons while taking orders for photographs without having filed 
with the Clerk of the Superior Court of Edgecornbe County a bond as 
required by Chapter 25, Session Laws of 1943, now codified as Article 12 
of Chapter 66 of the General Statutes of North Carolina (G.S. 66-59 
through 66-64). The pertinent parts of this statute are as follou~s: 

"Section 1. The title of this Act shall be 'An Act to Prevent the Perpe- 
tration of Certain Fraudulent  Practices by Photographers within the 
Sta te  of North Carolina.' 

"Sec. 2. Definitions : 
"The term 'Solicitor' as used herein shall mean any agent, salesman. 

employee, solicitor, canvasser, or  any other person acting for or on behalf 
of a photographer. 

"Sec. 3. N o  photographer or solicitor shall sell or issue any coupon, 
whether for a consideration or otherwise, purporting to be exchangeable, 
redeemable, or  payable, in whole or in part, for any product of photogra- 
phy, including photographs, coloring, tinting, frames, mounts, folders, 
copying or the reproduction of photographs, and it11 o thw product. of 
photography, unless the principal for  which said business is conducted 
shall first file with the clerk of the Superior Court in each and every 
county in which said business is to be conducted good and sufficient 
bond in  the principal sum of two thousand dollars ($2,000.00), the con- 
dition of such bond being that  the principal shall well and truly discharge 
all contracts, representations and other obligations made by said principal 
and all contracts, representations and other oblig;2tions made by any 
solicitor of such principal. 



N. C.] S P R I N G  TERM, 1951. 

"Sec. 4. The coupons, as above defined, issued in any county shall be 
serially numbered, and before any bond, herein required to be filed, can 
be withdrawn, the principal on said bond shall file a sworn statement with 
the clerk, showing the lowest and highest serial number of the coupon, 
the total number issued, and the total number that has been redeemed. 
On the unredeemed coupons, the said principal shall show the name and 
address of the person to whom the said coupon was issued; that each of 
said persons have been notified, in writing, at  the address shown, at least 
thirty (30) days prior thereto, to redeem said coupon, or otherwise that 
said coupon would become void on a day certain stated in said notice. 

"Sec. 5. Any person sustaining any loss or damage by reason of any 
photographer or solicitor failing to fully perform and discharge any 
contract, representation or other obligation in connection with the sale 
of any coupon purporting to be exchangeable, redeemable or payable, in 
whole or in part, for any product of photography, whether such contract, 
promise or representation be made by the photographer or solicitor, may 
recover in any court of competent jurisdiction against the principal and 
his, her or its surety, the sum of twenty-five dollars ($25.00), in addition 
to any actual loss or damage sustained, and any amount so recovered shall 
be a specific lien on the bond filed as herein required. 

"Sec. 6.  Any person violating the provisions of this Act, including 
the make (making) of any false statement in the affidavit required under 
Section four of this Act, shall be guilty of a misdemeanor and, upon con- 
viction, be fined or imprisoned, or both, in the discretion of the court." 

The case was first heard in the Recorder's Court of the City of Rocky 
Mount, whence from a judgment of guilty the defendant appealed to the 
Superior Court of Edgecombe County, where the case was heard, upon 
defendant's plea of not guilty, on the original warrant. The jury re- 
turned a special verdict finding, among other things, these pertinent facts : 

1. On 24 July, 1950, Olan Mills, Inc., having its principal office and 
place of business in Chattanooga, Tennessee, was engaged in the business 
of photography, and the defendant was one of its solicitors of business. 

2. The defendant on that date in the City of Rocky Mount, Edgecombe 
County, North Carolina, solicited orders for photographs, and received 
a deposit of $1.00 on one such order and gave the customer a coupon- 
receipt. 

3. The solicitation was made by the defendant under the corporation's 
usual plan of operation, which is : 

( a )  The initial orders for photographs are solicited in a municipality 
by a sales unit of from two to five solicitors. 

(b) An advance deposit of $1.00 is collected from each customer, who 
is given a coupon-receipt entitling him to one unmounted photograph. 
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However, the corporation reserves the right to accept or reject any order 
accepted by its salesman. 

(c)  At  the time the coupon-receipt is issued, the customer is notified 
where and when to appear later for the sitting within the municipality, 
a t  some location rented on a temporary basis. 

( d )  A t  the appointed time and place, a cameraxrmi of the corporation 
lakes the sitting o r  exposure. 

(e)  The exposed negatives are then sent by mail to the corporation's 
plant in Chattanooga, Tennessee. There the negatives are developed, 
l~rccessed, and the proofs are made. 

( f )  The  proofs are then mailed back into the State to another repre- 
sentative of the corporation (herein referred to as I he proof-passer). 

( g )  And the customer is notified by mail when and where he may 
contact the proof-passer, select the  roof, and ordw additional pictures 
if desired. 

( h )  Fo r  the $1.00 initial deposit made to the solicitor, the customer is 
entitled to receive one unmounted photograph. 

( i )  These final orders are sent by mail to the corporation's plant in 
Chattanooga, where the finished photographs are processed or manufac- 
tured and mailed direct to the customer. N o  part of the or 
manufacturing is done within the City of Rocky Nount or the State of 
Nor th  Carolina. 

( j )  If additional photographs are ordered, the balance due on the order 
is  paid cash-on-delivery. 

4. N o  bond was filed with the clerk of the Superior Court of Edge- 
combe County as required by the statute. 

Upon the coming in of the special vcrdict, the defendant moved for 
judgment of acquittal on the ground that t h ~  st:itute violated by the 
defendant is unconstitutional and void. The court overruled the motion 
and held that  the defendant was "guilty as charge11 in the warrant," to 
which ruling the defendant excepted. The defendant then moved in 
arrest of judgrnent on the ground that  the statute under which the war- 
rant  was drawn is violative of and repugnant to l r t i c l e  T, Sectioiis 1. 
17 and 31 of the Constitution of North Carolina, and is an  un~varrantecl 
and invalid restraint of trade in interstate commcrce and violatiue of 
Article I, Section 8, Clause 3 of the Constitution of the TTnited States. 
The  motion was overruled and the defendant excepted. The court then 
entered judgment adjudging the defendant guilty and decreeing that  she 
pay a fine of $1.00 and the costs. Thereupon, the deferidant renewed her 
rnotion in arrest of judgment. The  moiion was oveiruled and the defend- 
an t  excepted. 

From the judgment entered, the defendant appeals, assigning errors. 
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Attorney-General McMullan and John R. Jordan, Jr., Member of Staff,  
for  the State. 

Battle, Winslow, illerrell & Taylor for defendant, appellant. 
Of Counsel: Joe T7an Derveer, Chattanooga, Tennessee. 

JOHNSON, J. Decision here rests on the Commerce Clause of the Fed- 
eral Constitution. I n  disposing of the appeal on that  ground, these two 
questions are posed: (1 )  Was the defendant, in soliciting orders for  
photographs, engaged in interstate commerce? (2 )  I f  so, does the chal- 
lenged statute place an undue or discriminatory burden upon such inter- 
state commerce in violation of the Federal Constitution? 

1. T h e  question of whether the defendant was engaged in interstate 
comnzerce.-The defendant insists that  in soliciting orders for photo- 
graphs to be processed and manufactured in  the State of Tennessee she 
was engaged in  interstate commerce. I t  is her contention that  the series 
of connected in-and-out-of-state events necessary to consummate each sale, 
beginning with the solicitation of the order, constitutes an integrated 
chain of interstate commerce. She insists that  the act of soliciting the 
order in this State and the work of processing the negatives and that of 
first making the proofs and later manufacturing and finishing the photo- 
graphs in the out-of-state studio, is each an  essential, component part of 
the series of events making u p  one composite transaction in interstate 
commerce. She thcrefore claims the protective benefits of the Commerce 
C'lause of the Federal Constitution, Article I, Section 8, Clause 3, which 
provides that  : 

"The Congress shall have power to regulate commerce with foreign 
nations. and amonq the several states, and with the Indian tribes; . . . ,? 

I n  support of her position, the defendant cites and relics upon the long 
line of ('drummer" decisions of the Supreme Court of the Vnited States 
beginning with Robbins v. S h ~ l b y  County Tnzing District, 120 C.S. 489, 
30 L. Ed.  694, and riinning through the decision in S ipper t  v. Richmond, 
327 U.S. 416, 90 L. Ed.  760. 

The defendant's position appears to be well taken. I t  is firmly estab- 
lished by the "drunimer" decisions that where an order is solicited by an 
agent and the filling of the order and dcli\ery of the goods require their 
transportation from one state to another, the solicitation transaction is 
one of interstate commerce. S i p p r r t  c. Richmond, supra (327 U.S. 416, 
90 L. Ed. 760) ; Real Silk Iiosiery Mills 7). Pcrtland, 268 U.S. 325, 69 
L. Ed.  982; Sonneborn Nros. I ? .  Cureton, 262 T.S. 506, 67 L. Ed. 1095; 
C h e n ~ y  Bros. v. Massach~lseffs ,  246 U.S. 147, 62 L. Ed.  632; Crenshaw 
r.  Arkansas, 227 U.S. 389, 57 L. Ed.  565; Dozier v. Alabama, 218 U.S. 
124, 54 L. Ed. 965; Rearick v. Pennsylmnia,  203 U.S. 507, 51 I.. Ed. 
295; Caldulell 2.. S o r t h  Carolinrr, 187 U.S. 622, 47 L. E d  336; Stockard 
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v. Morgan, 185 U.S. 27, 46 L. Ed. 785; Brennan I). Titusville, 153 U.S. 
289, 38 L. Ed. 719; Asher v. Texas, 128 U.S. 129, 32 L. Ed. 368; Corson 
v. Maryland, 120 U.S. 502, 30 L. Ed. 699; Robbins v.  Taxing Did., 120 
U.S. 489, 30 L. Ed. 694. See Annotations: 60 A.L.R. 994; 101 A.L.R. 
126; 146 A.L.R. 941. 

All the more is the act of solicitation an integral part of interstate 
commerce where, as in the instant case, the order obtained is subject to 
acceptance or rejection by the out-of-state principal. Stockard v. Mor- 
gan, supra (185 U.S. 27, 46 L. Ed. 785). See Annotations: 60 A.L.R. 
994, p. 1000 et seq. 

The State, in urging that the defendant's actitities in soliciting the 
orders for photographs may be treated as a purely local incident having 
no substantial relation to interstate commerce, cites and relies upon Lucas 
v. City of Charlotte, 86 F. 2d 394, 109 A.L.R. 297. That case, however, 
is not controlling. There the plaintiffs owned sr studio in St. Paul, 
Minnesota, and were engaged in operating a transient photographic busi- 
ness, with salesmen and photographers operating in North Carolina under 
a plan of operations similar to that in the instant case. The plaintiffs 
brought suit in the United States District Court asking for injunctive 
relief against the collection of state and municipal license taxes sought 
to be collected as against both the canvassers and photographers, alleging 
that their dual-state operations amounted to interstate commerce and that 
the taxes complained of were unduly burdensome and discriminatory. 
The district court dismissed the bill. On appeal, the Circuit Court in its 
opinion stated: "We do not think that the fact that the negatives of the 
photographs, after the taking, are sent away to Minnesota to be finished, 
makes the transaction one of interstate commerce. The actual work of 
the photographer is done in the state and the mechzmical finishing of the 
negative does not change the fact that the photogl*apher is carrying on 
his business in the City of Charlotte and the State of North Carolina." 
The Court then, on finding that the amount of taxes involved did not 
exceed $75.00 per annum, held that "this amount was inadequate to confer 
jurisdiction upon the court," and thereupon affirmed the action of the 
lower court in dismissing the bill. I t  may be significant that the lower 
district court in dismissing the bill had rested its decision, in part at  
least, on the ground that the   la in tiffs had an adequate remedy at law, 
and also that the bill was defective for rnisjoinder of' parties, i t  appearing 
that both municipal and state taxing authorities hrtd been joined in one 
action. Consequently, in the light of these background facts, i t  may well 
be that the Circuit Court in reaching its decision gave only oblique con- 
sideration to the interstate commerce phase of the case. Also, in the cited 
T ~ c a s  case i t  appears that the facts in respect to the details of the out-of- 
state processing and finishing work may not have been developed before 
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the court so as to show, as in the instant case, the importance of these 
phases of the picture making business. Hence, the facts there may have 
been treated as being different from those in the instant case. But be that 
as it may, on the evidence disclosed by this record we are constrained to 
treat the out-of-state activities of processing the negatives and the actual 
making of the photographs of sufficient importance to make the composite 
transaction one of interstate commerce. Here it has been made to appear 
that the details of the work surrounding the development of the negatives, 
the processing of the proofs, and the manufacturing of the portraits in 
the studio, after developing the raw negatives, are among the most vital 
phases of the picture making business. To  appraise these out-of-state 
events other than as essential parts of an interstate commercial trans- 
action would be to ignore natural logic and the practical import of these 
essential phases of picture making. 

While Lucas v. City of Charlotte, supra (86 F. 2d 394, 109 A.L.R. 
297), was decided in 1936, according to Shepard's Citation Service it has 
been cited with approval in only one case,-Craig v. Mills, 203 Miss. 692, 
33 So. 2d 801 (decided in January, 1948), which is a photography case 
involving substantially the same plan of in-and-out-of-state operations 
as  the instant case. The Craig case is also cited and relied upon 
by the State in support of its contention that the incident of solicita- 
tion should be treated as a purely local activity, not involving interstate 
commerce. A study of the Craig case reveals, however, that while it 
cites and approves the Lucas case on the principle of dissecting inte- 
grated interstate commercial transactions, nevertheless the court declined 
to enforce the Mississippi license tax against the studio's solicitors. I n  
the cited Craig case, the State of Mississippi had levied a license tax as 
follows : 

"Upon each person engaged in the business of selling, delivering or 
handling photographic coupons, certificates, or other devices used as or in 
exchange on photographs, or making or developing such photographs so 
procured to be made, the word person herein meaning, or limited to, an 
individual human being or person taking photographs in this state and 
developing same outside this state, as follows :" (Rates, $10.00 to $25.00, 
depending on size of municipality in which operations were conducted.) 

The partnership of Olan Mills brought suit against the state tax col- 
lector to restrain the attempted collection of license taxes from each of its 
canvassers, photographers, and proof-passers. I t  was the contention of 
ithe plaintiff Studio that the collection of a separate tax from each of the 
members of these three groups of its employees would unduly burden the 
business. The Mississippi Court, acknowledging that there was "consid- 
erable merit in the contention," interpreted the taxing statute as being 
inoperative as to the canvassers and proof-passers, thus leaving the statute 
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to apply only to the photographers. I t  follon~s, thwefore, that since the  
canvassers were relieved of the tax, the decision is only collaterally rele- 
 ant to the question involved in the instant case dealing only with can- 
vassers. The decision in  the Craig case concedes that the plaintiff's busi- 
ness operations were of an  interstate character. However, in sustaining 
the tax on the photographers, the court held that  "The interstate com- 
merce does not begin until after the work of the photographer in  taking 
the negative is completed." 

Thus, the two decisions, Lucas c. C i t y  of Charlotte, supra, and Craig 
v. Mills,  supra, relied upon by the State, are funda nentally inconsistent. 
The Lucas case treats the out-of-state processing of negatives into proofs 
and the subsequent manufacturing of photographs as incidental, imma- 
terial contributions to a purely local bnsiness activ-ty, not amounting in 
any aspect to interstate commerce. Whereas, the 3raig case recognizes 
that the operation of a between-states photographic business, like the one 
involved in the instant case, is interstate commerce, but holds that the 
business does not take on its interstate character until the work of both 
the salesman taking the orders and that of the phc'tographer in making 
the exposure is over. I t  follows, therefore, that these two cases may not 
be reconciled, and both cases being at  variance v i t h  the long line of 
determinative decisions of the Supreme Court of tlie r n i t e d  States and 
state courts of last resort repudiating or refusing to follow these sug- 
gested principles of dissecting and isolating integrated interstate com- 
mercial transactions, neither case may be treated here as authoritative. 
S i p p e r t  v. Richmond,  supra (327 U.S. 416, 90 L. Ed. 760) ; Real  S i l k  
Hosiery N i l l s  c. Port land,  supra (268 C.S. 325, 69 L. Ed. 982) ; Studio 
v. Portsmouth,  95 N.H. 171,  59 A. 2d 475; Ci raws  2.. City o f  Gaines- 
ville,  78 Ga. App. 186, 51 S.E. 2d 58;  07on Mil ls .  Inc. z.. Tallahassee, 

Fla. , 43 So. 2d 521 ; Sicholson  u. Forrest C'?ty, 216 S r k .  808, 228 
S.W. 2d 53. See also collection of decisions, Annotation 60 A.L.R. 996, 
p. 1000; and 11 Am. Jur. ,  Commerce, Sec. 46. p. 45. 

The recent decision of the Snpremc Court of the Vnited States in 
S i p p e d  v. Richmond,  suprcr (32 i  11.8. 416, 90 L. Ed .  760), seems to be 
decisive of the question here prewnted. There the appellant was engaged 
in soliciting orders in Richmond for a $2.98 ladies garment made by a 
Washington, D. C., manufacturer. Under the manufacturer's plan of 
operations, the defendant on taking a n  order receivee3 from the purchaser 
a small down payment which paid her commission. The order was then 
mailed to the home office in Washington from whence the garment was 
sent through the mails, C.O.D. for the balance, to the purchaser. The  
orders were taken subject to out-of-state confirn1al;ion. The appellant 
had not complied with an  ordinance of the City of Richmond which 
required a solicitor like her to pay a fixed-sum annual license fee of 
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$50.00. There, as here, it was urged that the incident of solicitation was 
a purely local transaction, which might be singled out and treated for 
local tax purposes "as separate and distinct from transportation or inter- 
course" in interstate commerce. There the attempt to isolate from an 
integrated chain of interstate transactions the important event of solicit- 
ing the order was disposed of by Mr. Justice Rutledge in this summary 
manner : 

"If the only thing necessary to sustain a state tax bearing upon inter- 
state commerce were to discover some local incident which might be 
regarded as separate and distinct from 'the transportation or intercourse 
which is' the commerce itself and then to lay the tax on that' incident, all 
interstate commerce could be subjected to state taxation and without 
regard to the substantial economic effects of the tax upon the commerce. 
F o r  the situation is difficult to think of in which some incident of an 
interstate transaction taking place within a state could not be segregated 
by an act of mental gymnastics and made the fulcrum of the tax. All 
interstate commerce takes place(s) within the confines of the states and 
necessarily involves 'incidents' occurring within each state through which 
i t  passes or with which it is connected in fact. And there is no known 
limit to the human mind's capacity to carve out from what is an entire 
o r  integral economic process particular phases or incidents, label them as 
%eparate and distinct' or 'local,' and thus achieve its desired result." 
(90 L. Ed. 764.) 

h c a s  v. City of Charlotte, supra, was decided in the Circuit Court of 
Appeals in 1936. Nippert v. Richmond, supra, was decided by the 
Supreme Court of the United States in 1945. Yet, in the Nippert deci- 
sion the Court refused to treat the incident of solicitation as a purely local 
event and made no reference to the Lucas case, either in the opinion 
proper or in any of the footnotes. 

I t  is also significant that a number of state courts, in dealing with 
in-and-out-of-state photographic transactions like those here involved, 
have followed the Nippert case in applying the principle that the incident 
of solicitation is an integral part of interstate commerce which may not 
be isolated and segregated : 

I n  Studio 2.. Portsmouth, supra (95 N.H. 171, 59 A. 2d 475, 
decided 1 June, 1948), solicitors were canvassing high school graduating 
classes in the State of New Hampshire for a Massachusetts studio. The 
exposures were to be made by cameramen in New Hampshire, the nega- 
tives to be processed and developed and the photographs made in Massa- 
chusetts. There a fixed-sum license tax on both the solicitors and the 
cameramen was challenged as being violative of the Commerce Clause. 
I t  was there held, with the Court citing the h'ippert case, that the work 
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of the solicitors, as well as that of the cameramen, was interstate com- 
merce, and the tax statute was declared inoperative. 

I n  Graves v. City of Gainesville, supra (78 Ga. App. 186, 51 S.E. 2d 
58, decided 3 December, 1948)) canvassers and cameramen were operating 
in the State of Georgia as agents of an Alabama studio. The plan of 
operations was substantially the same as in the instant case. There the 
statute imposed a fixed-sum tax on itinerant photographers. The statute 
was challenged as being violative of the Commerce Clause. The challenge 
was sustained, with the Nippert case being cited with approval. 

Olan Mills Inc. of Alabama v. City o f  Tallahassee, supra ( Fla. 
, 43 So. 2d 521, decided 23 December, 1949)) is ,mother photography 

case. I t  involves facts substantially similar to those in the instant case. 
There a city ordinance levied a fixed-sum license tax on the solicitors, the 
photographers, and the proof-passers, as in the Mississippi case of Craig 
v. OEa* Mills, supra (203 Miss. 692, 33 So. 2d 801). There, as here, i t  
was urged that the whole business should be treated as local, intrastate 
commerce, with the State relying upon the Lucas case. However, the 
Florida Court treated the Lucas case as not being authoritative, and held 
that the complainant's business was properly classifil2d as interstate com- 
merce. Accordingly, the challenged ordinance, as applicable to com- 
plainant, was held inoperative as being unduly burdensome and discrimi- 
natory. The opinion cites and follows A'ippert v. Rkhmond,  supra (327 , 
U.S. 416, 90 L. Ed. 760) ; Graves v. Gainesville, supra (78 Ga. App. 186, 
51 S.E. 2d 58) ; and Studio v. City of Portsmouth, a p r a  (95 N.H. 171, 
59 A. 2d 475). 

Nicholson v. Forrest City,  supra (216 Ark. 8013, 228 S.W. 2d 53, 
decided 6 March, 1950)) is also a photography case. The plan of 
operations was practically the same as in the instant case, There the 
solicitors, the photographers, and the proof-passers, like the defendant in 
the case a t  bar, were agents of Olan Mills, Inc., of Chattanooga, Tennes- 
see. There, as in the Florida case of Olan Mills, Inc. v. Tallahassee, 
supra ( Fla. , 43 So. 2d 521), the city ordinance levied a fixed-sum 
tax on the three groups of field representatives, namely: the solicitors, 
the photographers, and the proof-passers. The activities of these three 
groups of field representatives were treated as being integrated parts of a 
series of acts constituting interstate commerce. The decision turns on 
the Nippert case, which is cited with approval. The challenged ordinance 
was declared inoperative as to all three groups, as being violative of the 
Commerce Clause. 

Such has been the thread of authoritative decision since the first 
"drummer" case in 1886 (Robbins v. Shelby County Taxing District, 
supra). I t  is in line with the observation of Mr. Jzutice V a n  Devanter 
in commenting upon the bounds and limits of the Commerce Clause in 
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Dahnke-Walker Milling Co. v. Bondurant, 257 U.S. 282, 66 L. Ed. 239, 
top p. 244, when he said that interstate commerce "comprehends all com- 
mercial intercourse between different states and all the component parts 
of that intercourse." 

That the bounds and limits of "interstate commerce" should so encom- 
pass "all the component parts7' of commercial intercourse "among . . . 
the several states," is in harmony with the purpose of the Founding 
Fathers in delegating to Congress the power to regulate interstate com- 
merce, as aptly expressed by Mr. Justice Daniel in delivering the opinion 
in Veazie v. M ~ o r ,  14 How. (U.S.) 568, 14 L. Ed. 543, top p. 548 : "The 
design and object of that power, as evinced in the history of the Consti- 
tution, was to establish a perfect equality amongst the several states as to 
commercial rights, and to prevent unjust and invidious distinctions, 
which local jealousies or local and partial interests might be disposed to 
introduce and maintain." 

We hold, therefore, that the defendant in soliciting orders for photo- 
graphs was engaged in interstate commerce. 

2. T h e  question of undue burden on interstate commerce.-The Com- 
merce Clause of the Federal Constitution, Article I, Section 8, Clause 3, 
"expressly commits to Congress and impliedly withholds from the several 
states the power to regulate commerce among'' the states. Dahnke- 
Walker Milling Co. v. Bondurant, supra (257 1J.S. 282, 66 L. Ed. 239, 
bot. p. 243). See also Pennsylvania v. West Virginia, 262 U.S. 553, 
67 L. Ed. 1117, p. 1132. 

This is not to say, however, that the constitutional grant to Congress 
of the power to regulate interstate commerce forestalls all state actions 
affecting such commerce. Carolina State Ilighway Dept. v. Barnwell 
Brothers, 303 U.S. 177, 82 L. Ed. 734. The states in the exercise of the 
reserved police power may enact statutes in furtherance of the public 
health, the public morals, the public safety, and the public convenience, 
which may burden and bear upon interstate commerce,-provided such 
statutes are local in character and bear upon interstate commerce inci- 
dentally only. B ~ s t o n  & M. R. Co. v. Arrnburg, 285 U.S. 233, 76 L. Ed. 
729; Hannibal, etc. R. R. Co. v. Efusan, 95 U.S. 465, 24 L. Ed. 527. 

"To render applicable the rule upholding state police regulations inci- 
dentally affecting interstate commerce, the legislation in question must 
be a real and bona fide exercise of the police power; such power may not 
be used as a mere cover for what amounts essentially to a regulation of 
interstate commerce or the imposition of a direct burden thereon.'' 15 
C.J.S., Commerce, Sec. 11, p. 268. 

While it may be conceded that regulations designed to prevent frauds 
are embraced within the scope of the police power (11 Am. Jur., p. 1027; 
Merrick a. Halsey d? Co., 242 U.S. 568, 61 L. Ed. 495), nevertheless an 
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express purpose to prevent possible frauds does not justify state legisla- 
tion which really goes beyond the legitimate pale of regulation and inter- 
feres with the free flow of interstate commerce. Real Silk Hosiery Po. 
v. Portland, supra (268 U.S. 325, 69 L. Ed. 982). 

I t  must appear that there is "some clear, real and substantial connec- 
tion between the assumed purpose of the enactment; and the actual pro- 
visions thereof, and that the latter do in some plain, appreciable and 
appropriate manner tend toward the accomplishment of the object for 
which the power is exercised." 16 C.J.S., Constitutional Law, Sec. 195, 
pp. 563 and 564. 

Since the range of a state's police power "comes very near to the field 
committed by the Constitution to Congress, it is the duty of the courts to 
guard vigorously against any needless intrusion." Hannibal, etr. R. R.  
Co. v. nusen, supra (95 U.S. 465, 24 L. Ed. 527, hot. p. 531). 

I t  is also fundamental that a burden imposed upon interstate com- 
merce may not be sustained simply because the statule imposing it applies 
alike to the people of all states, including the people of the state enacting 
such statute. Nippert v. Richmond, supra; Brenna Q, v. Titusville, supra 
(153 U.S. 289, 38 I,. Ed. 719; Ninnesofa v. Rarbcr, 136 U.S. 313, 34 
L. Ed. 455; Robbins v. Taxing Disf., supra (120 U.S. 489, 30 L. Ed. 
694) ; 15 C.J.S., Commerce, Sec. 60, p. 378. See also Dean Milk Co. 2.. 

Madbon, 340 U.S. 349, 95 L. Ed. (Adv. Op.) 228. 
The challenged statute is an innoration in the field of commercial regu- 

lation in this State. I t  singles out for regulation one branch of photog- 
raphy,-the branch which gathers its business through the medium of 
canvassers and salesmen. The statute requires the oosting of an indem- 
nity bond as a condition precedent to engaging in this branch of photog- 
raphy. Anyone who would operate this type of business, before canvass- 
ing for an order, must "file with the clerk of the Superior Court in each 
and every county in which business is to be conducted a good and suffi- 
cient bond in the . . . sum of Two Thousand ($2,000.00) Dollars," con- 
ditioned that the ('principal shall . . . discharge all contracts, repre- 
sentations, and other obligations" made either by the principal or by "any 
solicitor of such principal." 

This bonding requirement, it would seem, reaches beyond the justifiable 
purpose of the statute, which is, as expressed in the Act: "to prevent the 
perpetration of certain fraudulent practices by photographers within the 
State of North Carolina." Here it is significant that the burdens im- 
posed by the bonding requirement are not limited to protecting or indem- 
nifying purchasers of articles of photography against fraudulent prac- 
tices. The bond is made liable for all "representations, and other obliga- 
tions" of any solicitor. Hence, this requirement engrafts upon the bond 
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unlimited liability for any and all representations and obligations of any 
solicitor, without regard for the presence or absence of elements of fraud. 

Also, in burdening the bond with unlimited liability for any "repre- 
sentation, or other obligation" of any solicitor, the statute in effect sus- 
pends settled rules of law governing the relation of principal and agent, 
under which ordinarily the principal may not be held liable for acts and 
conduct of the agent beyond the scope of the agent's authority, actual or 
apparent. I n  one stroke, the challenged statute strikes down these fixed 
rules of substantive law and substitutes in lieu thereof an arbitrary rule 
of unlimited liability,-all under the pretext of preventing fraud in re- 
spect to an occupation heretofore treated as one of the lawful callings of 
life. (8. v. Ballance,  229 N.C. 764, p. 770, 51 S.E. 2d 731.) 

The bonding requirement, in attempting to extend liability to the outer- 
most limits of simple contractual liability, without reference to fraudu- 
lent practices, and in attempting to suspend the doctrine of respondeat 
superior,  goes beyond the limits of legitimate regulation. These condi- 
tions engrafted by the statute upon the bonding requirement, when inter- 
preted in the light of common knowledge, would seem so to fetter the 
bond with contingent liabilities as to make compliance onerously difficult, 
if not prohibitory. Here the statute moves close to, if not beyond, the 
permissive bounds of the due process and equal protection clauses of the 
Constitutions. 

The challenged statute is also discriminatory and unduly burdensome 
because of the fixed-sum nature of the bonding requirement. Obviously 
there should be a direct relation between the volume of business trans- 
acted by a studio engaged in this type of business and the frequency in 
which the sanctions imposed by the statute may reasonably be expected 
to be called into play. However, the statute makes no provision by which 
the amount of the bond may be varied to fit the size or volume of business. 
I t  bears alike upon the large and the small operator. The studio whose 
salesmen collect deposits of $1.00 is required to post the same bond as 
the studio whose salesmen may collect larger or smaller sums. Whether 
the number of canvassers sent out from a studio into a giren county may 
be one or a dozen, the same bond of $2,000 is required. Whether the 
county be one of large or small population, bond in the same amount is 
required. For canvassing a county for only a few days, the same bond 
is required as for a year. 

The fixed-sum bonding requirement, in failing to provide flexibility in 
reasonable relation to the volume of sales, is inherently discriminatory 
and unduly burdensome on interstate commerce, and violative of the 
principle applied in N i p p e r t  v. Richmond ,  supra. There, the fixed-sum 
license tax sought to be collected from the appellant Nippert, who was 
canvassing orders for garments to be shipped by an out-of-state manufac- 
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turer, was held inoperative as to her as being an undue burden on inter- 
state commerce. I n  that case the essence of the burden which was de- 
clared unduly oppressive sprung from the discrimination that mas 
inherent in  the fixed-sum license tax which bore no flexible relation to 
the volume of business. There it was said: "So fair as appears a single 
act of unlicensed solicitation would bring the sanction into play. The 
tax thus inherently bore no relation to the volume of business done or 
returns from it." (90 L. Ed., top p. 767.) 

The principle applied in the Z i p p e r t  case is applicable here. I t  makes 
no material difference that in the N i p p e r t  case the fixed-sum burden 
imposed on the incident of solicitation took the form of a license tax. 
Whereas, in the instant case the fixed-sum burden stems from a bonding 
requirement imposed under colorable exercise of the police power. I t  is 
the ultimate effect of the fixed-sum burden that controls. Where sanctions 
imposed by a regulatory measure bear no substantial relation to the legiti- 
mate objects sought to be obtained, and impose direct burdens and stifling 
restrictions upon interstate commerce, it matters not that such burdens 
be imposed under guise of the police power, rather than the taxing power. 

We are constrained to the view that the bonding requirement here 
imposed bears no substantial relation to the legitimate purpose of the 
statute, i.e., the prevention of fraud. I t  is obvious that this require- 
ment places more than an incidental burden on interstate commerce. I t  
places a direct, unwarranted burden thereon. All the more is this so in 
the light of the multiple nature of the wquirement which makes it neces- 
sary for a separate bond to be filed in each and every county in which 
business is to be conducted. 

The decision in T o w n  of Green  River  v. B u n g e r ,  50 UTyo. 52, 58 P. 2d 
456 (appeal dismissed in 300 U.S. 637, 81 L. Ed. 854), relied upon by the 
appellee, is distinguishable, as pointed out in the recent decision in Breard 
v. A lexandr ia  (341 U.S. 622, 95 L. Ed. 838, filed 4- June, 1951). The 
Breard  case is also distinguishable from the instant case : there the police 
power was invoked by the City of Alexandria to gi1.e protection against 
a type of house-to-house canvassing which was treated in the challenged 
city ordinance as a social evil amounting to a public nui~ance to be eum- 
marily suppressed as being sub~ersive of the rights of citizens in the 
enjoyment of the privacy and quiet of their home$. 

See also S t u d i o  v. Por f smoz i th ,  supra (95 N.H. 171, 59 A. 2d 475) ; 
Graves  v. C i t y  of Gninesuille,  supra (78 Ga. ilpp. 186, 51 S.E. 2d 58) : 
O l a n  Mi l l s ,  I n c .  v. Tallahassee, supra ( Fla. , 43 So. 2d 521) ; 
Nicho l son  v. Forrest  City, s u p r a  (216 Ark. 808, 228 S.W. 2d 53). 

For the reasons given, chipter 25, Session Laws of 1943, now codified 
as Article 12, Chapter 66, of the General Statutes of North Carolina 
(G.S. 66-59 through 66-64) is repugnant to the Commerce Clause,- 
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Article I, Section 8, Clause 3, of the Constitution of the United States. 
Therefore, the statute is declared invalid and inoperative as applied to 
the appellant herein. 

With decision here resting on the Commerce Clause, i t  is not necessary 
for us to  discuss, and we refrain from further expressing an  opinion as 
to, the appellant's remaining exceptions which challenge the statute as 
being violative of the Constitution of North Carolina, Article I, Sections 
1, 17, and 31. I t  is enough to say that  these protective safeguards,- 
counterparts of the Federal due process and equal protection clauses,- 
still stand as sentinels in the marketplace, ever vigilant and ready to lift 
stifling burdens from the portals of those who in fa i r  competition make 
the better mouse traps. 

The judgment below is 
Reversed. 

STATE OF NORTH CAROLINA ON RELATIONSHIP OF THE EMPLOYMENT 
SECURITY COMMISSION OF NORTH CAROLINA v. C. R. MONSEES, 
SOUTHMONT, NORTH CAROLINA. 

(Filed 17 July, 1951.) 

1. Master and Servant 8 6- 
What is an employing unit within the meaning of the Employment 

Security Act is ilot predicated upon the common law definition of master 
and servant or employer and independent contractor, but is determinable 
by the definitions set out in the statute. 

Where the owner of sawmills contracts with the owner of timber to 
deliver to him lumber cut in accordance with specifications furnished, and 
thereafter contracts with individuals to operate the sawmills and other 
individuals as loggers upon an agreed price per thousand board feet, which 
individuals employ others to assist them in their work to the knowledge of 
the owner of the sawmills, who testifies that cutting and delivering lumber 
under the contracts is a part of his usual business, held: the sawmill 
owner is an employing unit within the meaning of the Employment Se- 
curity Act. G.S. 96-8 ( e ) ,  prior to the amendment of Session Laws of 
1949. (G.S. 96-8 (g) (1) ). 

8. Master and Servant 8 62- 
The Andings of fact of the Employment Security Commission are bind- 

ing upon appeal when supported by competent eridence. G.S. 96-4 (m) .  

APPEAL by plaintiff from Clement, J., September Term, 1950, of 
DAVIDSON. 
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This is a proceeding to determine whether the defendant is liable as 
an employer for contributions on the remuneration received by certain 
individuals who performed services undrr contracts for the said defendant 
during the third and fourth quarters of 1943, the years of 1944, 1945, 
1946, and 1947, and the first and second quarters of 1948. 

A summary of the facts found by the Employment Security Commis- 
sion, which facts are supported by the evidence, is as follows : 

1. C. M. Wall and Son, Inc. (referred to hereinafter as Wall), of 
Lexington, North Carolina, is an employer under the Employment Se- 
curity Law of North Carolina and is engaged in manufacturing boxes 
from rough lumber. I t  has obtained its chief supply of rough lumber by 
purchasing timber tracts and contracting with saumill operators to go 
on these tracts of standing timber to fell the trees, cut them into logs and 
saw the logs according to specifications given by Wdl ,  and to deliver the 
lumber a t  its plant in Thomasville, North Carolina. 

2. C. R. Monsees, a sawmill operator, of Southmont, North Carolina, 
began contracting with Wall in 1937, and has continued since that time to 
contract with Wall except for a short period during the latter part of 
1942 and the early part of 1943. He  became a covered and liable em- 
ployer within the meaning of the Employment Secl~rity Law (formerly 
the Unemployment Compensation Law) during 1941 and such coverage 
was placed in suspense 1 October, 1942, but has nevrr been terminated in 
accordance with the provisions of the law. 

3. Under all the contracts between C. R. Monsees and Wall, Monsees 
has contracted to furnish Wall, at  its factory in Thomasville, North 
Carolina, rough lumber cut according to specifications furnished by Wall, 
and at  stipulated prices per thousand board feet, f ~ o m  tracts of timber 
belonging to Wall. 

4. Since 1937, the services performed under contracts with Wall by 
Monsees have constituted approximately ninety per cent of the entire 
lumber operations of the said C. R. Monsees. D u ~ i n g  this time C. R. 
Monsees has purchased a few small tracts of timber, cut it, sawed it, and 
sold it to Wall, and on one or two occasions he purchased timber and sold 
the rough lumber to others. 

5. Prior to 1 October, 1942, the said C. R. Monsees operated one 
sawnlill and employed directly all the labor necessary to fell the trees, cut 
them into logs, transport the logs to his sawmill, sa.w them according to 
specifications set out in his contracts with Wall, and to transport and 
deliver the lumber to Wall's plant in Thomasville. Clay Carrick was 
employed by C. R. Monsees as a timber cutter, or tree feller, and was 
paid by Monsees on a board foot basis. During this period, Vestal 
Monsees, a brother of C. R. Monsees, was employed on an hourly basis as 
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a sawyer at the mill operated by C. R. Monsees. John Arville Cross also 
worked for C. R. Monsees occasionally and was paid by the hour. 

6 .  On or about 1 April, 1943, C. R. Monsees resumed his business of 
furnishing rough lumber to Wall. He  entered into an agreement with his 
brother, Vestal Monsees, whereby Vestal Monsees agreed to take the mill 
belonging to C. R. Monsees and operate it on tracts of timber belonging 
to Wall, and to saw the logs brought to the mill into rough lumber accord- 
ing to specifications furnished by C. R. Monsees. Vestal Monsees has 
received an agreed price per thousand board feet for all lumber sawed 
by him since 1 April, 1943, and has employed his own help. C. R. Mon- 
sees received no rent for his mill and made all major repairs to it. Vestal 
Monsees was not permitted to use the mill for any pkpose other than 
sawing logs on the premises owned or controlled by wall ,  without the 
express permission of C. R. Monsees. Vestal Monsees has at  no time had 
the right to move the mill from one boundary of timber to another with- 
out sp&fic permission and authorization of ?. R. Monsees. 

7. I n  1946, C. R. Monsees purchased a new sawmill and entered into 
an agreement with John Arville Cross to operate it under the same con- 
tractual arrangements that Vestal Monsees operated the old mill. 

8. Prior to 1 October, 1942, and subsequent thereto, Clay Carrick 
employed such individuals as he needed to assist him in felling the trees 
and cutting then1 into logs according to specifications, on premises under 
the control of C. R. Monsees, at  a specified price per thousand. 

9. Beginning in April, 1943, and continuing to the date of the hearing 
below, Joe Young, a logger, had an agreement with C. R. Monsees to log 
the mill operated by Vestal Monsees and was paid on a board foot basis. 

10. On or about 1 January, 1948, C. R. Monsees entered into an agree- 
ment with Mozelle Tysinger to log the mill operated by Cross, from tracts 
of timber owned by Wall and under the control of C. R. Monsees. 

11. C. R. Monsees knew that Vestal Monsees, John Arville Cross, Clay 
Carrick, Joe Young, and Mozelle Tysinger employed others to assist 
them in their work. 

12. Subsequent to resumption of operations in 1943, there was no rela- 
tionship between the respective individuals with whom C. R. Monsees 
entered into agreements hereinbefore mentioned. I n  each instance the 
agreement was by and between Monsees and the sawmill operator, the 
logger, and the timber cutter. The timber cutter was in no way respon- 
sible to the logger, and the logger was in no way responsible to the sawmill 
operator, but each was responsible only to C. R. Monsees in order to 
assist him in the performance of his contract with Wall. 

Upon the facts found the Commission held that C. R. Monsees shall 
make reports and pay contributions to the Employment Security Com- 
mission of North Carolina on the earnings of Vestal Monsees, John 
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Arville Cross, Clay Carrick, Joe  Young, and Mozeile Tysinger, as well 
as on the individuals employed by them and the itldividuals employed 
directly by C. R. Monsees from 1 April, 1943, and 1;hereafter until such 
coverage is terminated in accordance with the provisions of the law. 

Upon appeal to the Superior Court by the defendant, the order of the 
Commission was reversed. The  Commission appealed to the Supreme 
Court and assigns error. 

W .  D. I I o l o m a n ,  R. B. Over ton ,  and  R. B. B i l l i ~ l g s  for E m p l o y m e n t  
S e c u r i t y  Commiss ion ,  appe l lan f .  

T.  S. W a l l ,  Jr. ,  a n d  Charles  It'. Xauze '  for C. R. Monsees, appellee. 

DENNY, J. As we interpret the record before us, there is no contro- 
versy between the plaintiff and the defendant as to the amount of con- 
tributions due the Employment Securi t j  Commission, if it  is determined 
the defendant is liable for contributions under the Employment Security 
Law. Likewise, if i t  is determined that  Vestal Monsees, John Arville 
Cross, Clay Carrick, Joe  Young, and lllozelle Tysinger were employees 
of C. R. Monsees within the meaning of the Ernp1o)ment Security Law, 
then i t  is conceded that  the defendant had in his employ in  each of twenty 
different weeks in  the years involved, eight or more individuals. G.S. 
96-8 ( f )  (1) .  

Therefore, the sole question for our determination is whether the above- 
named individuals were employees of C. R. Monsees within the meaning 
of the Employment Security Law. 

G.S. 96-8 (e) ,  in pertinent part, reads as follows: " 'Employing unit' 
means any individual or type of organization . . . which has, on or sub- 
sequent to Janua ry  l s t ,  1936, had in its employ one or more individuals 
performing services for it within this state . . . TVhenever any employ- 
ing unit contracts with or has under it any contractor or subcontractor 
for any employment which is part  of its usual trade, occupation, profes- 
sion, or business, unless the employing unit as well as each such contractor 
or  subcontractor is an employer by reason of subsection ( f )  of this section, 
or section 96-11 (c) ,  the employing unit shall . . . he deemed to employ 
each individual in the employ of each such contracror or subcontractor 
. . . Each individual employed to perform or to assi4t in performing the 
work of any agent or employee of an employing unit, shall be deemed to 
be employed by such employing unit for all the purposes of this chapter 
whether such individual was hired or paid directly by such employing 
unit  or by such agent or employee, p r o ~ i d e d  the tmploying unit had 
actual or constructive knowledge of such work : . . ." 

The defendant knew that  his subcontractors were ernploying individuals 
to aid them in carrying out their respective contracts with him in order 
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that he might fulfill his contractual obligations to TiTall. I n  fact, accord- 
ing to the record, C. R. Monsees kept the pay rolls for each of the indi- 
viduals with whom he contracted to perform services for him and reported 
and paid the Federal old age and survival bellefit insurance taxes to the 
Federal Government on the earning3 of Vestal Xonsees, Joe  Young, Clay 
Carrick, and on the earnings of those employed to assist them in the per- 
formance of their agreements. ,111 the taxes so paid mere later deducted 
from the amounts due the respectire indiriduals under their agreements 
which, in effect, placed the tax burden upon Vestal Monsees, Joe  Young 
and Clay Carrick. The defendant also advanced wages to the employees 
of the above men and deducted such advances in his settlement with their 
employers. 

I n  1946, the Internal  Revenue Collector called upon the defendant to 
pay the Federal unemployment tax whereupon amended social security 
returns were made accompanied by affidavits to the effect that  Vestal 
Monsees, Joe  Young and Clay Carrick were suhcontractors and should 
file separate returns under the terms of the Social Security Act. The 
amended returns were accepted by the Federal Government. 

The defendant contends that  from and after 1 April, 1943, until the 
date of the hearing below, he was not a sawmill operator but merely a 
jobber, and that  Vestal Monsees, Joe  Young, Clay Carrick, John Arville 
Cross and Mozelle Tysinger were independent contractors, and that  their 
work was not a part of his usual trade, occupation, profession, or busi- 
ness. This contention cannot be upheld in the light of the defendant's 
own testimony, which is as follows : "From 1937 u p  until the present time 
I have had several contracts with C. M. F a l l  and Son to fell trees from 
their property, hare  them logged and sawed into rough lumber, and deliv- 
ered to their plant a t  Thomasville. I had individual contracts from time 
to time. The cutting and delivering of rough lumber under these con- 
tracts was part  of my usual business whether I employed folks to process 
the lumber or whether I made contracts like I have since 1943. I placed 
the sawmills on the lands on which standing timber was, and on which 
C. M. Wall owned the timber rights, for  the purpose of carrying out my 
contract with the company. I went on these lands from time to time and 
made the repairs to my sawn~ills. The property was under my control 
while I was carrying out this contract. I had my trucks to go out there 
and take this rough lumber and haul it from the sawmill on this property 
t o  Wall's plant. . . . I did not require my brother, Vestal Monsees, to 
pay any rent on the sawmill unless he did some custom sawing. I didn't 
make any arrangements about renting the sawmill to Vestal Monsees. 
I just told him to go out there, and that I would furnish the sawmill and 
would give him so much a thousand." 
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I n  determining the employer-employee relationship within the meaning 
of the Employment Security Law prior to its ameudment by Chapter 424, 
Section 5, subsection ( I ) ,  of the 1949 Session Laws of Kor th  Carolina, 
now codified as G.S. 96-8 (g )  ( I ) ,  we cannot be governed by the usual 
definition of what constitutes the master and  errant relationship or the 
status of an independent contractor. The Act itself fixes the status of 
the employment and includes many indiriduals who would be excluded 
under the definition of master and servant, arid principal and agent a t  
common law. Cnemployment Compensation Porn. v .  Jefferson Stn~ldard 
Life Insurance Company, 215 N.C. 479, 2 S.E. 2d ,584; ljnemployment 
Compensation Corn. 2%. Insurance CO., 219 N.C. 556,  14 S.E. 2d 689; 
Young v.  Bureau of I'nemployment ('ompensation, 63 Ga. kipp. 130, 
10  S.E. 2d 412. 

The individuals involved herein, according to the record, were sub- 
contractors under C. R. Monsees and engaged in doing work which con- 
stituted part  of his usual trade or business in felling trees, har ing  them 
logged and sawed into rough lumber in accordance n i t h  the tern13 of his 
contract with Wall, and the services performed by these subcontractors 
were performed on premises under the control of C. R.. Monsees, and were 
services which he had contracted with Wall to perform. H e  merely 
farmed out part  of the work to Vrstal Monsees, Joe Young, Clay Carrick, 
John Arville Cross, and Mozelle Tysinger, who were not independent con- 
tractors but employees of C. R. Monsees within the neaning of the pro- 
visions of the Employment Security Law. G.S. 96-8 (e) .  

Moreover, the Commission found thc pertinent facts in its hearing 
below, which facts are supported by competent evidence and are binding 
upon review. G.S. 96-4 (m)  ; Ewzployment Security Corn. c. Kermon, 
232 N.C. 342, 60 S.E. 2d 580; Employrvrent Securify Com. 71. Distn'but- 
ing Company, 230 N.C. 464, 53 S.E. 2d 674; Employment Secur i fy  Corn. 
v. Roberts, 230 N.C. 262, 52 S.E. 2d 890; Unemploymenf Compensation 
Corn. v. Harvey & Son Co., 227 N.C. 291, 42 S.E. 2d 86;  1;nemployment 
Compensation Com. 1.. Willis, 219 N.C. 709, 15  S.E. i3d 4. Furthermore, 
the facts found by the Comn~ission support its judgment. Cf. Employ- 
ment Security Corn. z>. Tinnin ,  posf, 75, where the rtxlationehip was tha t  
of consignor and consignee and the contract was merely one for the sale 
of goods by a method well recognized and widely iised in the sale of 
merchandise. 

I n  our opinion, on the record before us, the plairtiff was entitled to 
an  affirmance of the findings arid conclusions reached by the Commission. 
Employment Securify Com. 1.. A-ermon, supra; Employmmt  Security 
Com. v. Distribufing Po.. c~cprn : I'nemployrnenf C'ompensafion Corn. c. 
Harvey & Son  Co., slrpra. The judgment of the court below is 

Reversed. 
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STATE OF NORTH CAROLINA ON RELATIONSHIP OF THE EMPLOYMENT 
SECTJRITY COMXISSION O F  NORTH CAROLINA v. GEORGE W. 
TINNIN, C. C. SPIVET, C. W. BANNERMAR', C .  E. HODGIN, J. HALL 
REABEN, McALLISTER OIL COMPANY, ISC., ASD R. P. SLLEN. 

(Filed 17 July, 1951.) 

Master and Servant Ej 5S--Consignee held not employing unit under Em- 
ployment Security Act. 

Under a contract by which consignor agrees to deliver such quantity of 
its products as consignee might desire for sale a t  consignee's place of 
business a t  the price stipulated by the consignor, but which does not re- 
quire consignee to devote all of his efforts to the sale of consignor's prod- 
ucts or to sell any specific amount thereof, nor restrict consignee's right to 
sell other products which are noncompetitive with the products of con- 
signor, held:  the consignee is engaged in an indiridnal business of his own 
free from control by the consignor and conducted outside consignor's places 
of business, and therefore the consignee, having in his employ less than 
eight individuals, cannot be held an employing unit as an independent 
contractor under the consignor. G.8. 9G-8 ( f )  (8) prior to its repeal 
18 March, 1947. 

APPEAL by defendants from Frizzelle, J., October Term, 1950, of 
CUMBERLAND. 

This is a proceeding brought by the Employment Security Commission 
of North Carolina against George W. Tinniii and others, to determine the 
liability of the defeiidants under (3.8. 96-8 ( f )  (8) of the Employment 
Security Law, which subsection became effective 13 March, 1945, and 
was repealed 18 March, 1947. 

When this cause came on for hearing before the Deputy Commissioner 
of the Employment Security Commission of North Carolina, certain 
stipulatioiis wcre entered into, which surrlmarily stated were as follows: 

I t  was agreed by and between counsel representing the plaintiff and the 
respective defendants (1) that  a record should bt. made only in the case 
against the defendant George W. Tinniii, and that  the decision based 
upon the record in his case would be binding on the other defendants; 
( 2 )  that  The Texas Company, a corporation, is and was an employer 
under the provisions of the Unemployment Compensation Law during 
the years 1945, 1946 and 1947, and that  said corporation was required 
to pay taxes or contributions upon wages paid its employees in  the State 
of North Carolina during said years; (3 )  that  The Texas Company was 
engaged in the business of distributing, a t  wholesale, petroleum products 
in the State of Korth Carolina through its own facilities and by means 
of salaried employees carried upon its pay roll during the years 1945, 
1946 and 1947; ( 4 )  that none of the consignee defendants had in his or 
its employ as many as eight iridiridunls during the calendar years 1945, 
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1!)46 and 1947; and (5) that  there is no dispute as to the amount of taxes 
assessed if i t  is determined that  the various employing units are covered 
under the provisions of the Unemployment Con~pensation Law, now the 
Employment Security Law. 

The facts are not in dispute. The agreement between The Texas Com- 
pany, the consiguor, and George W. Tinnin, the con$.ignee, called for the 
delivery of such quantity of the consignor's products as the consignee 
might desire for sale a t  his place of business in Fayetteville, Kor th  Caro- 
lina. The consignee mas obligated to  sell the petrol~wm and other prod- 
ucts consigned to him, a t  prices fixed by the consignx to such customers 
as the consignee might select, either for cash, or on credit properly 
authorized, except the consignee was authorized to c~xtend credit ( a )  to  
any customer he chose on his own account and ( b )  to consignor's cus- 
tomers in excess of credit limits approved by the consignor; provided 
that, in either instance, the consignee should pay the consignor cash, on 
demand, for sales of products so made. The consignee was paid specified 
commissions on all sales of consigned products. Title to unsold goods 
remained in the consignor. The consignee leased the bulk plant used in 
the operation of his business from the consignor, but he was obligated 
to bear all expenses, furnish trucks and any other  equipment which he  
might require in the conduct of his business, furnish all help and assume 
full direction and control over all his employees, and to pay all contribu- 
tions for workmen's conlpensation and unemployment insurance respect- 
ing such employees. The agreement which was sul~ject to cancellation 
upon five (5)  days written notice by either party, did not bind the con- 
signee to devote all his efforts to the sale of the products of the consignor; 
nor was there any restriction upon t h ~  consignee's right to sell other 
products that  were noncompetitive with the consignor's products, nor 
was the consignee obligated to sell any specified quantity of the consign- 
or's goods. I n  fact, the consignee could not obtain fuel oil from the con- 
signor during the period involved, and purchased s ~ c h  oil from various 
companies and distributed the same in his territory. 

Upon these facts, the hearing commissioner found ,IS a fact that  during 
the period involved the consignor distributed gasoline, oil and other 
petroleum products as a part of its usual trade or business, and concluded 
as a matter of law that the defendant consignee was an employer within 
the meaning of Section 96-8 ( f )  (8)  of the Employment Security Law 
(during the period from 13 March, 1945, through 1 7  March, 1947), by 
reason of the terms of the consignee's agreement referred to  herein, under 
the consignor, and entered an  order directing the defendant Tinnin and 
the other defendants to pay the contributions assessed on wages paid their 
respective employees during the period involved hewin. 
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The defendant, Tinnin, duly filed exceptions to the pertinent findings 
of fact which were overruled. H e  appealed to the full Commission, which 
likewise overruled the exceptions and adopted the opinion of the hearing 
Commissioner as the opinion of the Commission. Upon appeal to the 
Superior Court, the tr ial  Judge upheld the ruling of the Commission on 
each of the defendant's exceptions and affirmed the opinion of the Com- 
mission, and accordant therewith, entered judgment against each of the 
defendants. 

The defendants appealed to the Supreme Court, assigning error. 

Rose & S a n f o r d  for clppellants. 
W .  D. H o l o m a n ,  R. B. Bi l l ings ,  and D. G. Ba l l  for E m p l o y m e d  Se -  

c u r i t y  Commiss ion ,  appellee. 

DENNY, J. The statute under which the plaintiff seeks to collect cer- 
tain contributions from the defendant, which i t  contends are due under 
the so-called contractor's clause, formerly known as G.S. 96-8 ( f )  (8) ,  
now repealed, reads as follows : " 'Employer' means ( 8 )  Any employing 
unit, which contracts with or has under i t  any contractor or subcontractor 
for any employment which is part of its usual trade, occupation, profes- 
sion, or business, and each such contractor or subcontractor irrespective 
of the place of performance of contract; provided, the employing unit 
would be a n  employer by reason of any other paragraph of this sub- 
section if i t  were deemed to employ each individual in the employ of each 
such contractor or subcontractor for each day during which such indi- 
vidual is engaged in  performing such employment . . ." 

The Supreme Court of New Jersey in the case of T e x a s  C o m p a n y  v. 
S e w  Jersey  U n s m p l o y m e n t  Compensa t ion  Conzmission, 132 X.J.L. 362, 
40 A. 2d 574, in considering the precise point that is before us, under a 
statute identical with ours, pointed out that the statute does not include 
within its provisions every contract that may be entered into by and 
between individuals, firms and corporations. I t  applies only to contracts 
with "any contractor or subcontractor for any employment which is part  
of its usual trade, occupation, profession, or business." I t  will be noted 
that  our statute, G.S. 96-8 (g )  (I) ,  defines the term "employment" as 
(6 service, including service in interstate commerce . . . performed for 

remuneration under any contract of hire, written or oral, expressed or 
implied." Thus i t  would seem that  the employment contemplated by the 
statute was to be one for personal services rendered for remuneration. 
And the term "wages" is defined in the statute G.S. 96-8, subsection (n) ,  
as "all remuneration payable for personal services, including commis- 
sions and bonuses . . ." 
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I n  the above New Jersey case the Court said: "It seems to us, there- 
fore, that the kind of a contract contemplated and meant by the statute 
must be one for work or services which would ordinarily be performed 
by an employee, but which is being farmed or contracted out. The con- 
tract between prosecutor and the Heights was for their mutual advantage 
in the sale and distribution of the produce of prosecutor and was not 
intended to be, nor was it in fact, a contract 'for (any employment' as 
intended or defined by the statute. I t  was selling goods by a certain 
method well recognized and customary in merchandising businesses. I t  
provided for the payment of commissions for the sale of goods but was 
not a contract for 'personal' services as meant by the statute. Prosecutor 
was not interested in whom the Heights employed, what wages were paid 
or hours or conditions of employment, nor did it control or supervise its 
business in any way or have any right to do so." 

We find that consignment agreements, identical or similar to the one 
before us, have been construed by numerous courts and in no case has it 
been held that such contracts create the relationsh~p of employer and 
employee between the consignor and consignee within the meaning of the 
Unemployment Compensation Law, now the Employment Security Law. 
Texas Company v. iVe u: Jersey Gnemploymen f Compensa fion Commis- 
sion, supra; Indian Refining C'ompany I ? .  Dallman ( D .  (3. Ill.), 31 Fed. 
Supp. 455, affirmed by C.C.A. 119 I?. 2d 217 ; Orange State Oil Company 
v. Pahs (D.  C. Fla.), 52 Fed. Supp. 50!1, affirmed by C.C.A. 138 F. 2d 
743; Texas Company 9. Wheeless, 185 Miss. 799, 187 So. 880; Barnes T. 
Indian Refining Company, 280 Ky. 811, 134 S.W. 2d 620; Tesas Com- 
pany v. Bryant, 178 Tenn. 1, 152 S.W. 2d 627. As to the liability of the 
consignor for social sccurity taxes under consignment agreements, see 
Texas Compuny u. IIigyins, 118 F .  2d 636; American Oil Company r .  
Fly, 135 F. 2d 491; S'tandurd Oil Compuny 2.. Glenn, 52 Fed. Supp. 755 ; 
and as to liability for torts thereunder, see Inman v. Refining Company, 
194 N.C. 566, 140 S.E. 289; Rothrock z9. Roberson, 214 N.C. 26, 197 
S.E. 568 ; IIudson v. Oil Company, 215 N.C. 422, 2 S.E. 2d 26 ; Jones 2). 

Standerfer, 296 111. App. 145, 15 N.E. 2d 924; Gulf Refining Company 
v. Wilk-inson, 94 Fla. 664, 114 So. 503; Darner zy. C'olby, 305 111. dpp .  
163, 26 N.E. 2d 1001; Oordy v. Pan American Petroleum Corporation, 
188 Miss. 313, 193 So. 29. 

In our opinion, the facts found below do not support the conclusions 
of law upon which the judgment was entered. The collsignee was engaged 
in an individual business of his own, financed and operated by him free 
from the control of the consignor, and conducted outcide of the places of 
business of the consignor. 

The facts in the cases of Unemployment Compensation Commission v. 
Harvey & Son, 227 N.C. 291, 42 S.E. 2tl 86, and E'rmployment Security 
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Commission v. Kermon, 232 N.C. 342, 60 S.E. 2d 580, relied upon  by  t h e  
plaintiff, a r e  distinguishable f r o m  those i n  the  ins tan t  case. 

T h e  judgment  of t h e  court  below is  
Reversed. 

MARY G. BRUCE, ADMINISTRATRIX OF THE ESTATE OF WALTER B. BRUCE. 
DECEASED, v. O'NEAL FLYING SERVICE, INC. 

(Filed 17 July, 1951.) 

1. Appeal and  E r r o r  8 Sla- 
Where i t  is determined on appeal that  the evidence was sufficient to 

overrule nonsuit, the decision is the law of the case, and upon a subse- 
quent trial nonsuit is correctly denied upon evidence which, though rary- 
ing in  minor details, is substantially the same as  that  upon the first 
hearing. 

2. Evidence § 40: Aviation 8 ?-Expert may be allowed t o  invade jury's 
province a s  t o  ultimate facts i n  regard t o  matters of science, a r t ,  o r  skill. 

In  a n  action to recover for death of a gratuitous passenger in an air- 
plane killed a s  a result of a n  accident allegedly caused by the negligence 
of the pilot, i t  is competent for expert witnesses who saw the accident and 
were persqnally familiar with the type of plane used, to testify that in 
their opinion the accident was caused by the pilot's attempt to make more 
turns in  the spin than were safe from the altitude attained, since the 
testimony relates to composite facts based upon the witnesses' knowledge, 
skill and experience a s  experts from observation of the movements and 
actions of the airplane, and comes within a n  exception to the rule that 
opinion evidence may not invade the province of the jury. 

3. Appeal and E r r o r  8 39- 
The fact that  expert testimony is technically in excess of the permissive 

bounds of such evidence will not be held for reversible error when it could 
not have prejudiced appellant. 

4. Appeal a n d  E r r o r  8 39b- 
Where there is insufficient evidence to justify the issue of contributory 

negligence, any error in the charge relating to this issue cannot be held 
prejudicial on defendant's appeal. 

5. Negligence § 16- 

Contributory negligence must be pleaded by alleging facts to which 
the law attaches contributory negligence as  a conclusion. 

6. Kegligence § 17- 

A defendant relying on contributory negligence must prove facts from 
which the inference of contributory negligence may be drawn by men of 
ordinary reason, and eridence which raises a mere conjecture is insufficient. 
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7. Aviation § 7 :  Negligence § 21- 

In an action to recover for the death of a gratuitous passenger in an 
airplane upon allegations that the fatal accident was caused by negligence 
of the pilot, defendant's allegations that the fatal maneurer was inlier- 
ently dangerous and that intestate acquiesced in the operation of the plane 
cannot justify the submission of the issue of contributory negligence to the 
jury when all the evidence is to the effect that the maneurer was not 
dangerous when properly done and that under the circumstances even an 
experienced pilot should not have attempted, while> a passenger, to have 
interfered with the controls during the maneuver by the pilot in command. 

R A 4 ~ ~ 1 1 1 ~ 1 . ,  J., concurs in result. 

APPEAL by defendant from Parker, J., and a jury, a t  November Civil 
Term, 1950, of WAKE. 

Civil action by plaintiff to recover damages for the alleged wrongful 
death of her intestate husband resulting from an  airplane crash which 
occurred during an  a i r  show staged by the defendant in dedicating its 
new airport near Raleigh. The intestate was a guest passenger in an  
airplane operated by one of defendant's pilots. The airplane crashed 
while engaged in a stunt-maneuver. 

Issues were submitted to and answerd  by the jury as follows: 
"1. Was H. L. Bobbitt a n  employee or agent of the defendant, O'Neal 

Flying Service, Incorporated, a t  the time he permitted plaintiff's intes- 
tate, Walter B. Bruce, to enter the airplane? Answer: 'Yes.' 

''2. I f  so, was H. L. Bobbitt acting within the scope of his authori ty? 
Answer : 'Yes.' 

"3. Was the plaintiff's intestate, Walter B. Bruce, killed by the negli- 
gence of the defendant, as alleged in the complaint l Answer: 'Yes.' 
''4. Did the plaintiff's intestate, Walter B. Bruce, by his own negli- 

gence contribute to his death?  Answer : 'No.' 
"5. What  amount, if any, is the plaintiff entitled lo recover? Answer: 

'$15,600.00.' " 

From judgment on the verdict, the defendant appealed to this Court, 
assigning errors. 

S imms  & S imms  and Douglass & McMillan for pl&nti f ,  appellee. 
Murray Allen for defendant, appellant. 

JOHNSON, J. The defendant's exceptive assignments of error relate to:  
( I )  the refusal to nonsuit; ( 2 )  the admission of evidence; and ( 3 )  the 
charge of the court. 

1. The refusal to nonsuit.-This case was here a t  the Fall Term, 1949, 
on appeal by the plaintiff from judgment of nonsuit a t  the close of the 
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evidence. The decision, reversing the lower court for failure to submit 
the case to the jury, is reported in 231 N.C. 181, 56 S.E. 2d 560, where 
the background facts are stated in pertinent detail. 

"It is settled law that a decision of this Court on a former appeal con- 
stitutes the law of the case, both in subsequent proceedings in the trial 
court and on subsequent appeal." Maddox v. Brown, 233 N.C. 519, top 
p. 521, 64 S.E. 2d 864. Where the question of nonsuit has been decided 
in  favor of the plaintiff on a prior appeal, as in the instant case, it 
suffices for the plaintiff on retrial to offer substantially the same evidence, 
and a motion to nonsuit may not be resolved against the plaintiff unlees 
the evidence on retrial varies in a material aspect from that offered on 
the first trial. Maddox v. Brown, supra. 

An examination of the record on each appeal discloses that the defend- 
ant offered no evidence at either trial. The same witnesses testified at 
both hearings. Some variations are disclo~ed in the details of the testi- 
mony, but not in matters of substance. The evidence on the retrial was 
substantially the same as at  the first hearing. This made it a case for 
the jury. Maddox v. Brown, supra. 

2. The admission of evidence.-The gravamen of plaintiff's cause of 
action as alleged in the complaint and developed by the evidence is : that 
the defendant Flying Service was giving a "demonstration of safe flying"; 
that as part of the demonstration three airplanes were to go up in forma- 
tion to an altitude of about 2,000 feet. Then each airplane was to 
descend, one after another, in an oscillating, spiral movement, make three 
turns or "spins," and then pull out into normal flight at a height of about 
500 feet above the ground; that the airplane in which the intestate was 
riding as a guest passenger, piloted by H. L. Bobbitt, was the lead air- 
plane in the formation; that the pilot ascended to an altitude of about 
1,800 feet and then nosed into the spin; that instead of pulling out into 
normal flight after completing three spins, allegedly he negligently at- 
tempted to make five or more spins and in doing so crashed on the ground. 

Plaintiff's cause of action is grounded upon the theory that the spin- 
maneuver in which the parties were engaged is an ordinarily "safe 
maneuver for an airplane when properly done,'' but that the pilot Bobbitt 
failed to exercise due care in controlling the airplane, in that he failed 
to pull out of the spin at  a safe height. 

Against the foregoing background we come to consider the defendant's 
exceptions to certain portions of the testimony of R. H. Edwards, Jr., 
and W. S. O'Neal, who saw the fatal maneuver and crash and, as qualified 
experts, described the movements of the airplane and gave opinions as to 
the cause of the crash. Here follows the pertinent parts of the testimony 
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(admitted over objections and exceptions duly made and preserved),- 
first the testimony of the witness R. H. Edwards, J r .  : 

"Q. What is your opinion, Mr. Edwards, as to the safety of that 
maneuver known as a spin? 

"A. My opinion is that in a proper aircraft with a properly trained 
pilot at  a proper altitude it is a safe maneuver because I have done it 
hundreds of times. 

"Q. Do you have an opinion satisfactory to yourself as to the number 
of turns that oould be made in a spin with safety from an altitude of 
1800 feet? 

"A. Yes, sir, I have an opinion. 
"Q. How many turns could be made with the Aeronca 'plane, a 'plane 

of this type that is in question ? 
"The Court: You mean in a spin? 
"Mr. Douglass : Yes, sir. 
"Q. From 1800 feet in a spin? 
"A. Three turns would be the limit, sir, with saftlty,--and that would 

be the absolute limit. 
"Q. I wish YOU would state whether or not there was anything in the 

appearance of the maneuver that was then being made with the spin that 
indicated to you that there was anything mechanically wrong with the 
'plane. 

"A. I do not think there was anything mechanically wrong. 
"Q. State whether or not the turns that were made in this spin were 

normal turns. 
"The Court: I think he can express his opinion 11s an expert. 
"A. Yes, sir, they were normal turns. 
"Q. Based upon your knowledge and experience with 'planes of this 

type and with that particular 'plane and your obswvation at the time 
this spin was being made, state whether or not you have an opinion satis- 
factory to yourself as to what caused this 'plane to strike the ground? 

"A. Yes, sir, I have an opinion. 
"Q. What is your opinion ? 
"A. My opinion is that Mr. Bobbitt attempted to do too many turns 

before he recovered." 

The challenged testimony of the witness W. S. CI'Neal: 
"Q. Mr. O'Neal, do you hare an opinion satisfactory to yourself as to 

how many turns in the spin could have been safely made by Mr. Bobbitt 
from the altitude from which he started, 1800 feet? 

"A. Yes, I do. 
L (  Q. T h a t  is your opinion B 
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"A. I n  nly opinion, from the altitude that the maneuver was started, 
I would say that three turns were all that should have-that three turns 
would have been safe enough. 

"Q. From your observation of this airplane crash and from your 
knowledge and experience have you an opinion satisfactory to yourself as 
to the cause of this crash? 

"A. I have an opinion, yes, sir. 
"Q. What is that opinion? 
"A. My opinion is that the pilot of the airplane, Mr. Bobbitt, just 

tried to overdo it. 
"Q. What do you mean by overdoing i t ?  
"A. Well, he was trying to give the public a thrill or what you might 

say he was trying to give them their money's worth, as you might say." 

The defendant insists that the foregoing testimony, embodying opinions 
as to the cause of the crash, should have been excluded as being expressive 
of opinions as to the very issue of fact before the jury, i.e., the cause of 
the crash. The defendant cites and relies upon Patrick v. Treadwell, 222 
N.C. 1, 21 S.E. 2d 818. However, the basic facts in that case are different 
and the decision is distinguishable from the instant case. Indeed, the law 
as laid down in the Patrick case supports the challenged rulings of the 
court below in the case at  bar. We quote from the Patrick case: 

"It has been frequently stated by the courts that the testimony of an 
expert witness should be excluded when it invades the province of the 
jury, or when it expresses an opinion on the very issue before the jury. 
. . ." (222 N.C. mid. p. 4.) 

"But this rule is not inflexible, is subject to many exceptions, and is 
open to criticism." (222 N.C. mid. p. 4.) 

". . . and it is frequently relaxed in the admission of evidence as to 
ultimate facts in regard to matters of science, art, or skill, as may be 
seen by reference to Holder v. Lumber Co., 161 N.C. 177; Ferebee v. 
R. R., 167 N.C. 290; Barrow v. Ins. Co., 169 N.C. 572; Moore v. Assur- 
ance Corp., 173 N.C. 532, and to many other cases." (222 N.C. top p. 5.) 

Also, in Patrick v. Treadwell, supra, the Court recognizes the propriety 
of permitting experts, in the light of their professional skill, to draw 
inferences from facts personally observed by them, and cites in support 
thereof George v. R. R., 215 N.C. 773, 3 S.E. 2d 286, and McManus v. 
R. R., 174 N.C. 735, 94 S.E. 455. I n  the George case it is stated: 

"It will be noted that this witness, admitted to be an expert, spoke 
from professional and personal examination of the intestate, and the 
answer, to our minds, was clearly within the domain of expert opinion." 

I n  the instant case, the witnesses were duly qualified experts, testifying 
from actual observation of an airplane with which they were personally 
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familiar. They testified to composite facts based u,pon their. knowledge, 
skill, and experience as experts from observation of the movements and 
actions of the airplane itself a t  the very time of the occurrence. The 
challenged testimony may not be held for error. I t  has the sanction of 
well considered authorities on the subject. Wigmore on Evidence, Third 
Edition, Vol. VI I ,  Sections 1919 through 1923, p. 14 et seq. See also: 
Watson v. Durham, 207 N.C. 624,178 S.E. 218; Pyatt v. R. R., 199 N.C. 
397, 154 S.E. 847; Barnes v. R. R., 178 N.C. 264, 100 S.E. 519; and 
Brewer v. Ring and Valk, 177 N.C. 476, 99 S.E. 355. 

The last answer of the witness O'Neal in which he expressed the 
opinion that the pilot '(was trying to give the public a thrill or what 
you might say he was trying to give them their money's worth, as you 
might say," may exceed the permissive bounds of expert testimony, but 
upon this record it is deemed insufficient to upset the result reached 
below. I n  re Will of Efird, 195 N.C. 76,141 S.E. 460. 

3. The charge of the court.-The defendant's principal exceptions to 
the charge relate to the issue of contributory negligence. An analysis 
of the record leads us to the conclusion that the eridence offered below 
was insufficient to support the issue of contributory negligence. It fol- 
lows, therefore, that any error which may have been committed in the 
charge on the issue of contributory negligence may be treated as harmless. 

The pertinent allegations of contributory negligence set out in the 
defendant's further defense are as follows: 

"1. That if plaintiff's intestate was killed as alleged in  the complaint, 
which is again denied, said intestate in entering and remaining in the 
airplane which was to be operated by 11. L. Bobbitt in the performance 
of a flying operation which was not a normal operation failed to exercise 
ordinary care for his safety. 

"2. That if the 'plane referred to in the complaint was being operated 
in a negligent manner, which is again denied, this was fully known to 
plaintiff's intestate and was acquiesced in by him and by such acqui- 
escence he contributed to his death. 

"3. That if the 'plane referred to in the complaint was in a negligent 
and bad state of repair, as alleged in the complaint, which is again denied, 
plaintiff's intestate knew or, in the exercise of ordinary care, could have 
ascertained the condition of said 'plane and in entering into said 'plane 
for the purpose of flight and flying therein, ~laintijr 's  intestate contrib- 
uted to his death. (This theory of contributory negligence was neither 
developed at the trial nor urged as being relevant on appeal.) 

"4. The contributory negligence of plaintiff's inlestate is pleaded in 
bar of plaintiff's right to recover in this action." 

Contributory negligence must be pleaded and proved by the defendant. 
G.S. 1-139. Moore v. Iron Works, 183 N.C. 438, 111 S.E. 776; Ramsey 
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v. Furniture Co., 209 N.C. 165, 183 S.E. 536. To be sufficient, a plea of 
contributory negligence must aver a state of facts to which the law 
attaches negligence as a conclusion. Watson v. Farmer, 141 N.C. 452, 
54 S.E. 419; Cogdell v. Railroad Co., 132 N.C. 852, p. 855, 44 S.E. 618. 
One relying on contributory negligence must prove facts from which the 
inference of contributory negligence may be drawn by men of ordinary 
reason. Boney v. R. R., 155 N.C. 95,71 S.E. 87; Farris v. R. R., 151 N.C. 
483, bot. p. 489, 66 S.E. 457. Evidence which raises a mere conjecture is 
insufficient for the jury. White v. R. R., 121 N.C. 484, 27 S.E. 1002. 

The gist of paragraph one of the further defense is that the intestate 
was contributorily negligent for participating in an airplane maneuver 
which "was not a normal operation." There is no specific allegation as 
to how and wherein the maneuver was dangerous. Indeed, there is no 
allegation that the maneuver was in fact dangerous. But, conceding 
without deciding, that by implication the allegations may be broad enough 
to support a showing that the fatal maneuver was inherently dangerous, 
as contended by the defendant, nevertheless the record discloses no evi- 
dence to that effect. All the evidence tends to show that, as stated by 
the witness W. S. O'Neal, "The spin is a perfectly safe maneuver for an 
airplane when properly done." ,4nd as the witness R. H. Edwards, Jr., 
put it, "My opinion is that in a proper aircraft with a properly trained 
pilot at  a proper altitude it is a safe maneuver because I have done i t  
hundreds of times." There is no evidence to the contrary. And all the 
evidence tends to show that the pilot Bobbitt was a properly trained pilot 
and that the airplane was in good mechanical condition and of suitable 
design for this particular operation. We attach no probative force of 
substance to the evidence, stressed by the defendant, tending to show that 
the intestate stated to a friend at the time he entered the 'plane: ('Take 
my automobile key in case I do not come back." 

The gist of the defendant's second allegation of contributory negligence 
is simply that if the pilot operated the airplane in a negligent manner, 
the intestate was contributorily negligent in that he acquiesced in such 
negligent operation. Here, again, the allegation is general, with no 
specific allegations as to how or wherein the intestate in the exercise of 
due care might have averted the consequences of the pilot's negligence. 
There is no allegation that in the emergency he might or should have 
taken over control of the airplane. But be that as it may, should we 
concede, without deciding, that the general allegation is sufficient to sup- 
port the theory urged by the defendant to the effect that the intestate, 
himself being a pilot of some training and experience, in the exercise of 
due care should have so taken control of the airplane and pulled it out of 
the spin and into normal flight before the crash occurred,-even so, the 
record contains no evidence to support any such finding by the jury. 
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True, the defendant on cross-examination of some of the witnesses 
showed that the airplane was a pilot-training type of airplane with 
tandem seating arrangement and dual controls available to the occupant 
of the rear seat. However, all of the evidence tends to show that any 
attempt on the part of the intestate to have wrested control of the 'plane 
from the pilot would not have been in keeping with approved and ac- 
cepted flying practices. On this question the evidence below tends to 
show: that under Civil Aeronautics regulations, "The pilot in command 
of an aircraft shall be directly responsible for its slife operation." And 
the witness O'Neal testified: "It is not customary or proper for a pas- 
senger in a 'plane to take over the controls from the pilot in command"; 
a n d  the witness Edwards testified in effect that the -~erson  in the rear 
seat would have to overcome the strength of the other person on the con- 
trols and that in his opinion "it is not safe for a person to interfere with 
the pilot in charge of a 'plane" in making a spin as in the instant case; 
and the witness Edwards further testified that ordinarily ''A passenger 
is not permitted to interfere with the controls when a maneuver is being 
made by the pilot in command of the ship." 

From the foregoing, it follows that on the issue of contributory negli- 
gence the trial court might well have directed a vel-dict in favor of the 
plaintiff. This being so, any errors that may have been committed on 
the trial of this issue are harmless. See Gray u. Poww Co., 231 N.C. 423, 
57 S.E. 2d 316; White v. R. R., supra (121 N.C. 484, 27 S.E. 1002). 
Accordingly we refrain from reviewing this group of exceptions. 

The defendant's remaining exceptions have been examined. They are 
without substantial merit. Therefore in the trial below, we find 

No error. 

BARNHILL, J., concurs in result. 

MRS. ELSIE PEARL DUNCAN (OR MRS. MARVIN VBASHINGTOS DUX- 
CAN), WIDOW or MARVIN W. DUNCAN, DECEASED, EMPLOYEE, V. CITY 
O F  CHARLOTTE, SELF-INBURER, CHARLOTTE, NORTH CAROLINA. 

(Filed 17 July, 1951.) 

1. Master and Servant 8 40- 
The rule that there must be a causal relation between the employment 

and the injury in order for the injury to be compensable under the Work- 
men's Compensation Act is fundamental and necessary to effectuate the 
intent of the Act to provide beneflts for industrial injuries rather than to 
set up general health insurance beneflts. 
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2. Master and Servant § 40f- 
The 1935 Amendment to the Workmen's Compensation Act which pro- 

vides for compensation for occupational diseases does not obriate the neces- 
sity of claimant showing that the disease resulted from the employment. 
Indeed, the definition of an occupational disease is one which is the natural 
result of the particular employment. 

Heart disease is not ordinarily considered either an occupational disease 
or as one arising out of and in the course of the employment, and recovery 
therefor must be based upon evidence that it resulted from some unusual 
exertion or strain undergone in the discharge of the duties of the employ- 
ment. G.S. 97-2 ( f ) .  

4. Same: Constitutional Law § 17- 

Ch. 1078, Session Laws of 1949 (G.S. 97-33 (26) ) ,  which prorides that 
as to active firemen of cities and towns of the State heart disease is an 
occupational disease per se and thus dispenses with the necessity of proof 
of a causal connection between heart disease and the employment, is held 
unconstitutional as providing separate and esclusire r~noluments or privi- 
leges to the group specified not accorded to other munic.ipa1 employees u r  
to employees in private industry, in controrention of Art. I, see. 7, of t1.e 
State Constitution. 

APPEAL by defendant from Bennett, S p e c i a l  Jz ldge ,  at 8 January  Extra  
Civil Term, 1951, of MECKLENBURO. 

Proceeding under Workmen's Compensation Act for compensation 
claimed by the widow of Marvin W. Duncan, deceased, who was a member 
of the fire department of the City of Charlotte, self-insurer. The de- 
ceased died 25 September, 1949, as a result of coronary occlusion while on 
annual vacation a t  the home of a relative near Quakertown, Pennsyl- 
vania. The Commission made an award under the provisions of the 1949 
amendment to the Act (Chapter 1078, Session Laws of 1949, now codified 
as G.S. 97-53 (26)) ,  which provides that  certain classified heart diseases, 
including coronary occlusion, shall be deemed and treated as compensable 
occupational diseases as to active members of city fire departments. The 
pertinent parts of the 1949 amendment are as follows : 

"In case of members of fire departments of cities, counties or municipal 
corporations or political subdivisions of the State, whether such members 
are voluntary, partly paid or fully paid, coronary thrombosis, coronary 
occlusion, angina-pectoris or acute coronary insufficiency shall each be 
deemed to be an  occupational disease within the meaning of this Article, 
provided :" (Here  follow certain limitations as to length of the employ- 
ment, and so forth, which do not materially affect the instant case.) 

The evidence discloses these facts : Marvin W. Duncan, plaintiff's 
intestate, a t  the time of his death was captain of an engine company of 
the fire department of the City of Charlotte. H e  was forty-eight years 
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of age, five feet eight and one-half inches in height, and weighed approxi- 
mately two hundred ten pounds. He had been employed by the fire depart- 
ment since 20 January, 1923. Later that year he underwent a physical 
examination which failed to disclose the presence of heart disease. The 
deceased, with the consent of his superior officer, began a two-weeks vaca- 
tion with pay on 16 September, 1949. That day the deceased, with his 
wife and two friends, left Charlotte by automobile cn a vacation trip that 
was to take them into the New England States, with the deceased doing 
most of the driving. The first day the party made five hundred miles, 
with a short stop at  Gettysburg, and were tired when they went to bed. 
The second day they by-passed New York, made a short stop at  Hyde 
Park, and spent the night in Springfield, Massachusetts, where again they 
went to bed tired. The next day they visited a friend in Worcester, 
Massachusetts, and drove on to Boston, arriving there before dark. They 
stored the automobile and spent the next day ir  sight-seeing around 
Boston in public conveyances. I n  the evening they attended a show and 
went to bed about midnight. The next day the deceased visited a fire 
station and in the afternoon went to a ball game; after supper the party 
again went to the theatre, and to bed about midnight. The next morning 
they toured Boston and vicinity in their automobile, with a friend driving, 
and after lunch started for New Pork  City, eating supper in New Haven 
and arriving in New York about 10 :40 o'clock that night. They went to 
bed about midnight. The next morning the deceased visited with another 
fireman, saw Radio City Music Hall in the afternoon, went to the theatre 
that  night, and again went to bed about midnight. The next two days 
and nights were spent in New York City under a routine of activity 
similar to that of the first day. Each night the deceased went to bed 
about midnight. The party left New York about noon 25 September, to 
visit a cousin in  Quakertown, Pennsylvania. They arrived there about 
4:40 o'clock in the afternoon. During the last fourteen miles of the trip 
the deceased complained of gas pains, and immediat,ely on arriving tried 
unsuccessfully to relieve himself by taking a dose of r;oda. His pains grew 
worse. Dr. W. F. Ort was called and came immediately, arriving about 
5 9 4  o'clock. The deceased went into convulsions and died a few minutes 
later. All of the medical experts pronounced the cause of death as coro- 
nary occlusion. 

The deceased had suffered "dizzy spells" in 1947, after which he was 
checked by a physician and "given a clean bill of' health." Again in 
February, 1949, he suffered "dizzy spells," after which he underwent a 
complete physical examination by Dr. (!. 1,. Stuckey, who stated that he 
found "no cardio-vascular symptoms." Dr. Stuckeg said it was his "im- 
pression that the patient was in excellent general health'' except for 
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"prostatic" and "appendix" conditions which cleared under treatment and 
"when seen three weeks later . . . he felt entirely well." 

The evidence further shows that the deceased had been attached to one 
of the more active fire stations in the City of Charlotte for about nine 
years; that his company was on alternate day and night shifts; that when 
on night duty he and his men would dress and clear the station in less 
than a minute after an alarm; that his duties involved handling of hose 
and other equipment, climbing ladders, fighting fires in basements, attics, 
roofs, and wherever there was fire and smoke. 

The medical testimony, mainly that of Dr. R. L. McMillan, an expert 
in cardio-vascular medicine, discloses that coronary thrombosis is a blood 
clot that forms in a coronary artery. Dr. McMillan stated that "The 
symptoms may be anything from no symptoms at all up to the severest 
symptoms, which are severe pains in the chest, generally located in the 
midline of the chest and center portion and spreading into one or both 
shoulders, and frequently into the jaws, and associated often with nausea 
and vomiting. Commonly, there is cold sweating, and of course it is well 
known for it to terminate in one minute and in death, or it may go on to 
recovery. The pain usually continues anywhere from two to twenty-four 
hours, and commonly requires a strong sedative for relief. The clot 
occurs in one or more of the coronary arteries that feed the heart. A 
coronary occlusion is synonymous with coronary thrombosis. If a throm- 
bosis occurs, the vessels will be occluded and that would be an occlusion." 

Dr. McMillan further stated that "Angina pectoris is actually a symp- 
tom complexion which occurs as a result of an inadequate amount of blood 
flowing through the coronary vessels into the heart muscles, or it may be 
brought on by some other factors, such as a reduced oxygen intake through 
the lungs or very low blood sugar. Angina pectoris is generally produced 
by exertion and manifests itself by pain which is milder as a rule than 
the pain of coronary thrombosis and which is of temporary duration 
rather than of long duration. Angina pectoris is relieved by rest or 
certain drugs, such as nitroglycerine. Acute coronary insufficiency em- 
bodies both of the conditions of thrombosis or angina pectoris. The pain 
in both thrombosis and angina pectoris comes on suddenly as a rule. . 
Coronary thrombosis, coronary occlusion, angina pectoris and acute 
coronary thrombosis are in a general classification in that they are all 
coronary artery diseases, but they are of a different nature and of a dif- 
ference significance. Arteriosclerosis would not embrace all of these 
diseases, this lesion is present when these disorders occur. Arteriosclerosis 
in lay terms means a hardening or thickening of the walls of the arteries. 
The hardening and thickening of the walls of the arteries would be likened 
to a pipe used to transport a liquid, the smaller the lumen, the less blood 
could flow through the vessels without a great increase in pressure." 
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Dr. McMillan further stated in efTect that  a person suffering from 
coronary thrombosis, coronary occlusion, angina pwtoris, or acute coro- 
nary  insufficiency would not be capable of prolonged physical effort; that  
$udden physical cxertion by a person suffering from one of the four types 
of heart diseases mould produce pain in the chest; that  if the person 
already had a coronary thronlbosis sudden exertion might dilate the heart 
to the point where the person would h:ive heart failure and expire; that  
tension is a contributing factor toward the derelopnient of these diseases; 
that  the greater stress and strain a n  i n d i d u a l  is under the earlier i n  life 
he will develop coronary artery diseases. 

Dr. McMillan further stated that  a heart may bwonie dilated for any 
number of reasons, and gave as his opinion that  Marvin W. Duncan died 
of coronary occlusion. However, he further stated that he had no opinion 
as  to whether or not the heart attack of plaintiff's intestate was brought 
about by his employment as a firernan, and the record contains no testi- 
mony tending to show that  the deceased's heart attack was caused by his 
employment as a fireman. 

However, the Commission, applying the 1949 ainendrnent, found and 
concluded that  the duties of the deceased as a firemm, performed by him 
over a long period of time, subjected him "to unusual exertion, strain, and 
emotion; that  the coronary occlusion from which (he)  died is a direct 
result of, and bears a causal connection with, the hazards of his employ- 
ment as a fireman . . . and ( tha t )  he died on 25 September, 1949, under 
circumstances which amount to death by accident <irising out of and in 
connection with his employment within the meaning of the 1949 amend- 
ment. 

The defendant, pursuing its challenge to the con5,titutional validity of 
the 1949 amendment under which the award was made, appealed to the 
Superior Court. There the award was affirmed. 

The defendant excepted and appealed to this Court. 

Henry E. Fisher, Taliaferro, Clarkson & Grier, and J .  C'.  B. Ehring- 
Aclus, Jr., for plaintiff, appellee. 

John D. Show for defendanf. appellant. 

JOHNSON, J. Since the enactment of the Workmen's Compensation 
Act in 1929, no rule has proved more c.ssentia1 to its sound and orderly 
administration than the one which requires that  an in jury  to be com- 
pensable must be shown to  have resulted from an awident arising out of 
and in  the course of the employment. Brown v. Aluminum Po., 224 
N.C. 766, 32 S.E. 2d 320; Wilson v. Mooresuille, 222 N.C. 283, 22 S.E. 
2d 907; ATeely a. Statescille, 212 N.C. 365, 193 S.E. 664; and Rewis c. 
Ins. Co., 226 N.C. 325, 38 S.E. 2d 97 ; G.S. 97-2 ( f ) .  This principle has 
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come to be known and referred to as the rule of causal relation, i.e., that 
injury to be compensable must spring from the employment. P l e m m o n ~  
1 1 .  White 's  Service, Inc.,  213 N.C. 148, 195 S.E. 370; Bolling v. Belk -  
W h i t ?  Co., 228 N.C. 749, 46 S.E.  2d 838. This rule of causal relation is 
the very sheet anchor of the Workmen's Compensation Act. I t  has kept 
the Act within the limits of its intended scope,-that of providing com- 
pensation benefits for industrial injuries, rather than branching out into 
the field of general health insurance benefits. T7ause v. E q u i p m e n t  Co., 
233 N.C. 88, 63 S.E. 21  173;  Conrad v. F o u n d r y  Co., 198 N.C. 723, 
153 S.E. 266. 

True, the General Assembly by amendment in 1935 (following the  
decision of this Court in Afc,4Teely V .  Asbestos Co., 206 N.C. 568, 174 S.E. 
509), extended the scope of the Act by including a specified list of twenty- 
five occupational diseases which are the usual and natural incidents of 
particular types of employment. Chapter 123, Public Laws of 1935, 
now codified as C4.S. 97-52 and G.S. 97-53. 

The amendment of 1935, hox-ever, in nowise relaxed the fundamental 
principle which requires proof of causal relation between injury and 
employment. And nonetheless, h c e  the adoption of the amendment, may 
an award for an occupational disease be sanctioned unless i t  be show11 
that the disease was ilicidcnt to or the result of the particular employ- 
ment in which the workman was engaged. Tindnll P .  F z ~ r n i t u r e  Co., 216 
N.C. 306, 4 S.E. Bd P94; Rlnss inynm~ u. Asbcsfos C'o., 217 N.C. 223, 
7 S.E. 2d 478. 

Aside from statutory definitions, an  occupational disease has a well- 
defined meaning. Before the adoption of the 1935 amendment, this C'ourt 
in X c S e e l y  11. Asbestos Co., supra (206 N.C.  568, a t  11. 572), defined an 
occupational disease as follows : 

"A disease contracted in the usual and ordinary course of cvents, which 
from the corrimon eximience of humanity is known to be incidental to a 
particular employment, is ail occupational disease, . . ." 

OL\n 'occupational disease' suffered by a servant or employee, if it 
means anything a< distinguished from a disease caused or superinduced 
by an actionable n rong or injury, is neither more nor less than a disease 
which iq the usual incide~lt or result of the particular einployni~nt in 
which the norkman is engaged, as distinguished from one which is caused 
or brougllt about by the employer's failure in his duty to furnish him a 
safe place to work." 

If a d iseav is not a natural result of a particular enlployment, but is 
produced by some extrinsic or indepeililent agency, it is in no real sense 
an occiipational disease, and ordinarily may not be imputed to the occu- 
pation or employment. 58 Am. Jur. ,  Workmen's Compensation, Section 
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246, p. 748. See also Schneider, Workmen's Compensation, Third Edi- 
tion, Text Vol. 3, Sec. 502 et seq. 

The record in the instant case reflects no evidence that the fatal heart 
attack suffered by the deceased was in fact an occupational disease or 
that i t  was produced by his employment as a fireman. And ordinarily, a 
heart disease is not deemed an "injury by accident arising out of and in 
the course of the employment" (G.S. 97-2 ( f )  ; NeeZy v. Statesville, 
supra),  nor an occupational disease. West v. Depi. of Conservation, 229 
N.C. 232, 49 S.E. 2d 398. See also Industrial Commission v. Betleyoun, 
31 Ohio A. 430,166 N.E. 380. 

I t  is significant that claimant's principal witness, Dr. McMillan, in 
reply to a direct question, said he had no opinion arl to whether or not the 
heart attack was brought on by deceased's employment as a fireman. 
And the award below is unsupported by evidence sliowing causal relation 
between the fatal disease and the employment out of which i t  supposedly 
arose. 

Nor does the evidence bring the case within the principle applied in 
Gabriel v .  n'ewton, 227 N.C. 314, 42 S.E. 2d 96, where an unusual exer- 
tion strained and stretched the muscles of the heart and blood vessels. 
causing acute dilation of the heart, which was deemed a compensable 
injury on the theory of accident. 

Here, however, the claimant insists that the award may be sustained 
under the 1949 amendment (Chapter 1078, Session Laws of 1949, now 
codified as (2.8. 97-53 (26)),  which designates certain heart diseases as 
occupational diseases as to firemen. This amendment singles out active 
members of fire departments of cities, towns, and other political subdivi- 
sions of the State, and as to such firemen makes each of certain classified 
heart diseases an occupational disease per se, and by legislative fiat dis- 
penses with the necessity of proving causal relation between the heart 
disease and the employment. 

The defendant challenges the constitutional validity of the 1949 amend- 
ment on the ground that it provides in effect for a gift or gratuity from 
the public treasury in direct violation of Article I, Section 7, of the 
Constitution of North Carolina, which provides that : 

"No man or set of men are entitled to exclusive 01. separate emoluments 
o r  privileges from the community but in consideration of public services." 

The defendant's challenge is well taken. I n  reality, the statute seeks 
to confer upon firemen a special privilege not accorded other municipal 
employees, nor to employees in private industry. I t  places on the tax- 
payers a burden which the Constitution declares it was not intended for 
them to bear. I t  creates for firemen substantial financial benefits, to be 
paid from the public treasury under the guise of workmen's compensation 
benefits, without establishing an occupational disease as the usual incident 
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or result of the particular employment. Any such payment is in direct 
conflict with the foregoing constitutional prohibition against separate 
emoluments and special privileges, and the Legislature has no power to 
authorize a municipal corporation to pay any such gratuity to a par- 
ticular class of its employees. Our decision here is in accord with a long 
line of previous decisions of this Court reflecting a consistent interpreta- 
tion of this constitutional limitation in striking down legislative grants 
of separate emoluments and special privileges. Simonton v. Lanier, 71 
N.C. 498; Motley v. Warehouse Co., 122 N.C. 347,30 S.E. 3 (petition for 
rehearing denied, 124 N.C. 232, 32 S.E. 555) ; S. v. Fowler, 193 N.C. 
290, 136 S.E. 709; Plott v. Ferguson, 202 N.C. 446, 163 S.E. 688; 
Edgerton v. Hood, Comr. of Banks, 205 N.C. 816, 172 S.E. 481; S. v .  
Sasseen, 206 N.C. 644, 175 S.E. 142; Brown v. Comrs. of Richmond 
County, 223 N.C. 744, 28 S.E. 2d 104. See also: Cowan v. Trust Co., 
211 N.C. 18, 188 S.E. 812; 8. v. Warren, 211 N.C. 75, 189 S.E. 108; 
8. v. Harris, 216 N.C. 746, 6 S.E. 2d 854. 

I n  Simonton v. Lanier, supra, it was contended that the charter of the 
Bank of Statesville, incorporated by private-local act of the Legislature, 
was given the special privilege to lend money at a rate of interest in 
excess of that allowed by general state law. There the Court held that 
the charter of the bank created no such special privilege. Bynum, J., 
delivering the opinion, in referring to Article I, Sections 7 and 31, of the 
Constitution of North Carolina, said : "The wisdom and foresight of our 
ancestors is nowhere more clearly shown than in providing these funda- 
mental safeguards against partial and class legislation, the insidious and 
ever-working foes of free and equal government." (71 N.C. mid. p. 503.) 

S. c. Fowler, supra, involves a conflict between the provisions of a 
general and a public-local statute. There, under the general statute a 
violation of the state prohibition law was made punishable by fine and 
imprisonment within the discretion of the court ; whereas the public-local 
act, applying to only five counties, restricted the punishment to a fine in 
certain instances. I t  was held that the public-local act attempted to 
confer upon residents of the five counties privileges or immunities not 
enjoyed by other residents of the State in violation of Article I, Section 7, 
of the State Constitution. I n  a well considered opinion by Adams, J., it 
is stated that the public-local act grants "a special exemption from pun- 
ishment or an exclusive or separate privilege which is forbidden by the 
cited provision. . . . I t  follows that the provision limiting the punish- 
ment for the first offeusr to a fine must be regarded as an arbitrary class 
distinction which cannot be sustained because forbidden by the funda- 
mental law . . ." (193 N.C. at  pp. 293 and 294.) 

I n  Etlgerton 2. .  IIood, Comr. of Honks, supra, a public-local statute 
provided that deposit claims of certain closed banks might be sold to 
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persons indebted to such banks on the date of closing, and that  any such 
purchased claim might be set off against a debt owed by the purchaser to 
the same closed bank. Connor, J., speaking for the Court, sa id :  ('The 
statute contravenes this sound and just principle, and violates both the 
letter and spirit of the provision, because ( 1 )  i t  attempts to  confer ail 
exclusive and separate privilege on one class of creditors and debtors of 
a closed bank, which i t  denies to another class, with no just or reasonable 
ground for the classification; . . ." (205 N.C. bot. y. 821.) 

I n  S. v. Sasseen, supra, an ordinance of the City of Charlotte required 
operators of for-hire motor vehicles within the city to post policies of 
liability insurance written by responsible compe4es authorized to do 
business in the State of North Carolina. The ordinance was held void 
as class legislation, v io l s t iv  of Article I, Sections 7 and 31, of the State 
Constitution, in that  i t  failed to provide that  the security required might 
be furnished by solvent individual sureties as  well as corporate ones. 
(206 N.C. 644.) 

I n  Brown v. Comrs. of Richmond County, supra, a local recordw's 
court was abolished bp act of the General Assembl,y before expiration of 
the term to which the presiding judge had been elected. Thereafter a 
special county court was organized under general statute, with another 
person being appointed judge. TJater an  act of the Legislature directed 
that  the county pay the judge of the aholishcd court his salary for 
the unexpired term. I t  was held that  the statute was violative of 
Article I, Section 7. of tbe State Constitution. I n  a well considered 
opinion written by Justice Rnrnhill it is stated (referring to Article I, 
Section 7, of the Constitution) : "This constitutes a specific constitu- 
tional prohibition against gifts of public money, and the Legislature has 
no power to compel or eve11 to authorize a municipal corporation to pay 
a gratuity to an  individual to adjust a claim which the municipality is 
under no legal obligation to pay (citation of authorities). Nor  may i t  
lawfully authorize a municipal corporation to pay gifts or gratuities out 
of public funds. . . ." (223 N.C. p. 746.) 

I t  follows that  Chapter 1078, Session Laws of 1949, is repugnant t o  
.Irticle I, Section 7, of the Constitution of North Carolina. Therefore 
the statute is declared invalid and inopt:rative, and Ih? award below being 
unsupported by the requisite proof of causal relation between the de- 
ceased's employment and his death (Plemmons v. Whife's Service, Inc., 
supra (213 N.C. 148),  the judgment below is 

Reversed. 
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WALTER PENN DAVIS, EMPLOYEE, V. CITY OF WINSTON-SALEM, 
SELF-INSUREB, EMPLOYER. 

(Filed 17 July, 1951.) 

APPEAL by defendant from Crisp, Special Judge, at April Term, 1951, 
of FOBSYTH. 

Proceeding under Workmen's Compensation Act to determine claim 
of Walter Penn Davis for disability due to heart disease (angina pectoris 
resulting from coronary arteriosclerosis) alleged to have developed as an 
occupational disease while he was serving as a member of the Fire Depart- 
ment of the City of Winston-Salem, self-insurer. 

The Industrial Commission awarded compensation. This was affirmed 
on appeal to the Superior Court. From the latter ruling, the defendant 
appeals, assigning errors. 

W .  Scott Buck and J .  C. B .  Ehringhaus, Jr., for plaintiff, appellee. 
Grover H. Jones and Womble, Carlyle, Martin & Sandridge for defend- 

ant ,  appellant. 

JOHNSON, J. The award and judgment below rest solely on the 1949 
amendment to the Workmen's Compensation Act, Chapter 1078, Session 
Laws of 1949, now codified as G.S. 97-53 (26))  which provides that cer- 
tain classified heart diseases, including angina pectoris, shall be deemed 
and treated as compensable occupational diseases as to active members of 
fire departments of cities, towns, and other political subdivisions of the 
State. 

The award below is unsupported by evidence showing causal relation 
between the claimant's heart disease and the employment out of which 
i t  supposedly arose. And the 1949 amendment under which the award 
was made having been declared repugnant to Article I, Section 7, of the 
Constitution of North Carolina, by decision filed simultaneously herewith 
in Duncan q,. City  of Charlotte, ante, 86, which is precisely decisive of 
the question raised by the instant appeal, thc judgment below is 

Reversed. 
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MRS. LETTIE M. WATKINS AND MRS. LETTIE M. FIrATKINS, ADMINISTRA- 
TRIX OF THE ESTATE OF DR. GEORGE T. WATKINS, JR., r. EUGENE G. 
SHAW, COMMISSIONER OF REVENUE OF THE STATE OF NORTH CARO- 
LINA. 

(Filed 17 July, 1951.) 
1. c o r n  g 1% 

Under the power of the Federal Government to borrow money, its regula- 
tions control title and succession by survivorship of Federal Savings bonds 
irrespective of the succession laws of the State. Federal Constitution, 
Art. I,  See. 8, Clauses 2 and 18. 

2. Taxation 8 28- 
A law imposing an inheritance tax is to be liber,~lly construed to effec- 

tuate the intent of the Legislature, and all property fairly and reasonably 
coming within the provisions of such law may be taxed. 

8. Taxation 8 1- 
An inheritance or succession tax is a burden imposed by government 

upon all gifts, legacies, inheritances and successions: passing by will, intes- 
tate law, or deed or instrument inter sivoa intended to take effect a t  or 
after the death of the grantor, and is not a tax on the property itself. 

4. Girts g 1- 
The fact that the wife has access to United States Savings Bonds, Series 

E, made payable to either her or her husband, but bought with the hus- 
band's funds, is insufficient delivery to establish a gift to her in ter  vivos. 

6. Taxation Q 28- 
United States Savings Bonds, Series E, bought with the funds of the 

purchaser and made payable to the purchaser or his wife as co-owners, and 
kept in a place accessible to both, but without a ;gift inter vivos of the 
bonds to the wife, are subject to state inheritance taxes upon the death 
of the husband, G.S. 105-2, since the wife acquires title to the bonds by 
succession as survivor under the Treasury regulations. 

APPEAL by plaintiff from I I a t c h ,  Special  Judge, April Term, 1951, of 
DURHAM. 

This is a civil action to recover from the defendant, Eugene G. Shaw, 
Commissioner of Revenue of the State of North Carolina, the sum of 
$863.76, paid to the defendant on 9 May, 1950, under protest, in payment 
of inheritance taxes assessed upon United States Savings Bonds, Series E, 
together with interest thereon. 

According to  the allegations of the complaint, from time to time dur- 
ing the period beginning in October, 1942, and ending in December, 1945, 
Dr. George T. Watkins, J r . ,  purchased thirty-four r n i t e d  States Savings 
Bonds, Series E, of various denominations, having a cash surrender value 
a t  the time of his death on 11 May, 1948, of $19,884.00. Twenty-two of 
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these bonds, having a cash value on the date of his death of $10,409.00, 
were issued to Dr. George T. Watkins, Jr., or Mrs. Lettie May Watkins. 
The remaining twelve bonds having a cash value of $9,475.00, were issued 
to Mrs. Lettie May Watkins or Dr. George T. Watkins, J r .  

Dr. Watkins died intestate. All the bonds referred to herein were pur- 
chased by him out of his own funds and issued as directed by him. The 
bonds were kept in a place accessible to both Dr. Watkins and his wife, 
Mrs. Lettie May Watkins. 

The defendant demurred to the complaint on the ground that it did not 
state a cause of action. The demurrer was sustained and the plaintiff 
appeals, assigning error. 

Basil M.  Watk ins  and Whi t e  & Whi te  for plaintiff. 
Attorney-General McMullan, Assistant Attorneys-General Tucker and 

Abbott, and Edward B. Hipp,  Member o.f Staff,  for defendant. 

DENNY, J. This Court held in the case of Ervin  v. Conn, 225 N.C. 
267, 34 S.E. 2d 402, that the Federal Government has the power, pur- 
suant to Article I, sec. 8, clauses 2 and 18, of the Constitution of the 
United States, to borrow money and to regulate and adjust its contracts 
within the compass of that power, so that title to its bonds may be subject 
to succession by survivorship, according to the terms of the contract, irre- 
spectile of the succession laws of the State. 

A11 of the bonds involved herein contain certain provisions on their 
face, among them being the following: "This bond is issued pursuant to 
Treasury Department Circular No. 653, Second Revision, and is subject 
to the terms and conditions thereof and the regulations prescribed there- 
under as fully as if herein set forth." And an examination of Treasury 
Department Circular No. 653, Second Revision, P a r t  11, Section 4, 
reveals that it contains, among other things, the following provision: 
"The bonds shall be subject to estate, inheritance, gift or other excise 
taxes, whether Federal or State . . ." 

The regulations issued by the Treasury Department of the United 
States governing payment or reissue of United States Savings Bonds 
registered in the name of two persons as co-owners, being Treasury 
Department Circular No. 530, defining the rights of the parties, and 
referred to in Circular No. 653, Second Revision, hereinabove referred 
to, contains these pertinent provisions: "(a) . . . During the lives of 
both co-owners the bonds will be paid to either co-owner upon his separate 
request without requiring the signature of the other co-owner. . . . (c)  
. . . I f  either co-owner dies without the bond having been presented and 
surrendered for payment or authorized reissue, the surviving owner will 
be recognized as the sole and absolute owner of the bond and payment or 
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reissue, as though the bond were registered in his1 name alone, will be 
made only to such survivor. . . ." 

While, according to the plaintiff's complaint, the bonds which are the 
subject of this controversy, were kept in a place which was accessible to 
both Dr. Watkins and his wife, prior to his death, there is no allegation 
in the complaint to support the view that there was an inter wivos gift 
of the bonds by Dr. Watkins to his wife. On the contrary, it is quite 
clear from the plaintiff's pleadings that the absolute title to these bonds 
passed by succession, on the death of Dr. Watkins, co-owner, to his wife, 
Mrs. Lettie M. Watkin4 as the sole and absolute owner thereof by sur- 
vivorship, under the terms of the contract pursuant to which the bonds 
were issued. 

Therefore, the question for us to determine is simply this : Should the 
cash value of United States Savings Bonds, Serie:~ E, issued and made 
payable to the purchaser or his wife, as co-owners, be included in the 
estate of the purchaser for inheritance tax purposes, where the purchaser 
expended his own funds in the acquisition of the bonds and kept them in 
a place acoessibldto both the purchaser and his wife, but made no infer 
vivos gift of the bonds to his wife? We think this question must be 
answered in the affirmative. 

The defendant, Commissioner of Revenue of the State of North Caro- 
lina, is relying upon the provisions contained in G.S. 105-2, which levies 
an inheritance tax on property, real and personal, tangible and intangible. 
transferred "by deed, grant, bargain, sale, or gift made in contemplation 
of the death of the grantor, vendor, or donor, or intended to take effect 
in possession or enjoyment at  or after such death, including a transfer 
under which the transferor has retained for his life lor a period not ending 
before his death ( a )  possession or enjoyment of, or the income from, the 
property or (b) the right to designate the persons who shall possess or 
enjoy the property or the income therefrom." 

A law imposing an inheritance tax is to be liberally construed to effec- 
tuate the intention of the Legislature, and all property fairly and reason- 
ably coming within the provision of such law may be taxed. Reynolds 
11. Reynolds, 208 N.C. 578, 182 S.E. 341; Corporation Corn. v. Dunn, 
174 N.C. 679, 94 S.E. 481; S .  v. Scales, 172 N.13. 915, 90 S.E. 439; 
Norris v. Durfey, 168 N.C. 321, 84 S.E. 687. An inheritance or succes- 
sion tax is defined as " 'A burden imposed by government upon all gifts, 
legacies, inheritances, and successions, whether of real or personal prop- 
erty, or both, or any interest therein, passing to certain persons . . . by 
will, by intestate law, or by deed or instrument made inter vivos intended 
to take effect at  or after the death of the grantor.' Dos Passos (2 Ed.), 
sec. 2. . . . A succession tax is a tax on the right of succcssion to prop 
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erty, and not on the property itself." I n  re Mo.r& Estate, 138 N.C. 259, 
50 S.E. 682. 

I n  our opinion the bonds involved herein were properly included in 
the estate of Dr. Watkins for inheritance tax purposes. The mere fact 
that his wife had access to the bonds prior to his death was insufficient 
evidence of their delivery to her to establish a gift inter vivos. We think 
the provision in  the bonds with respect to ownership, constitutes a gift 
or transfer from Dr. Watkins to his wife, intended to take effect in 
possession or enjoyment at  or after his death, in the event the bonds were 
not surrendered prior thereto. And since the bonds were not surrendered 
for payment or reissue prior to the death of Dr. Watkins, upon his death 
the title to the bonds passed by succession to Mrs. Watkins under the 
terms of the contract pursuant to which they were issued. 

Other jurisdictions, having passed upon the precise question now before 
us, under statutes similar to or exactly like ours, have held that bonds 
transferred under circumstances similar to those in the instant case, are 
subject to inheritance taxes levied in the respective State. I n  re Brown's 
Estate, 122 Mont. 451, 206 P. 2d 816; Succession of R a b w ,  210 La. 
1033, 29 So. 2d 53; Hdle t t  2.. Bailey, 143 Maine 1, 54 A. 2d 533; I n  re 
Myers' Estate, 359 Pa. 577, 60 A. 2d 50; Mitchell v. Carson, 186 Tenn. 
228, 209 S.W. 2d 20. We know of no authoritative decisions to the 
contrary. 

The judgment of the court below is 
Affirmed. 
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STATE v. EDGAR WOODROW MARSH. 

(Filed 19 September, 1951.) 
1. Homicide 8 10- 

An instruction to the effect that  if defendant did not have the mental 
capacity because of drunkenness to deliberate and premeditate he could 
not be guilty of murder in the flrst degree, and that  the burden of estab- 
lishing premeditation and deliberation beyond a reasonable doubt was 
upon the State, held to give defendant the full benefit of his defense of 
inebriacy. 

2. Robbery § 3- 
Upon conviction of defendant of robbery and not of robbery with flre- 

arms a s  charged, a judgment of twenty-llve to thirty years in the State's 
Prison is in excess of the statutory maximum. G.S. 14-2, G.S. 14-87. 

3. Criminal Law 8 SS- 

The competency of a confession is a primary question for the trial court, 
and the court's ruling that  the confession was voluntary and competent is 
not subject to review when supported by competent evidence upon the 
preliminary hearing. 

4. Same-- 
A confession must be taken in its entirety, giving defendant the benefit 

of that par t  favorable to him as  well a s  giving to the State the benefit of 
that  par t  which militates against him. 

5. Criminal Law 8 52a- 
Where motion for nonsuit is not limited to a particular count in the 

bill of indictment or to any one degree of the crimes charged, but is ad- 
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dressed to the entire bill or both counts as a whole, the motion cannot be 
allowed in the face of evidence sufflcient to support any count or any 
degree of any count. G.S. 15-173. 

6. Homicide g 2 7 H o n d u c t  immediately before anti after homicide may 
be considered on question of premeditation and deliberation. 

An instruction to the effect that the jury might take into consideration 
defendant's conduct before and after as well as a t  the time of the homicide 
and all attendant circumstances in determining the questions of premedita- 
tion and deliberation will not be held for error as :permitting the jury to 
consider defendant's flight the morning after the homicide or attempted 
suicide sometime thereafter in determining the ques,tions when it is appar- 
ent from the record that the charge referred to attendant circumstances 
a t  the time of the homicide as indicative of the purpose and intent in de- 
fendant's mind a t  that time, which immediate circumstances were sufficient 
to support an afflrmative flnding. 

7. Homicide g 271: Criminal Law g B3n- 
An instruction that the jury "may for any reason and within your dis- 

cretion" recommend life imprisonment upon conviction of first degree 
murder will not be held for error as requiring the jury to have a reason 
for such recommendation when in other portions of! the charge the court 
had placed the matter in the unrestricted discretion of the jury and the 
charge construed contextually could not have been misleading. G.S. 14-17. 

8. Criminal Law g 8 l c  (2)- 
Where inexact expressions in the charge are readily reconcilable under 

the rule of contextual construction, they will not be held for reversible 
error. 

9. Indictment and Warrant g 8- 
The better practice is to try capital cases on single-count bills or bills 

containing only capital charges. 

This opinion was written in accordance with the Court's decision and filed 
by order of the Court after Chief Justice Btacy's death. 

VALENTINE. J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Pless, J., April Term, 1951, of SURRY. 
Criminal prosecution on two-count hill charging the defendant (1) 

with robbery with firearms from the person of Allen Phillips certain 
personal property, to wit, pocketbook, flashlight and more than thir ty 
dollars i n  money the property of the said Allen Phillips, and ( 2 )  with 
the murder of Allen Phillips contrary to the statutes, G.S. 14-87 and 
G.S. 14-17, in such cases made and provided. 

The record discloses tha t  on Friday, 9 February, 1951, about 8:30 
p.m., the defendant engaged a taxicab, with Bllen Phil l ips driving, to  
take him from Mount Airy t o  Wes Scott's place in Shoals, Su r ry  County, 
where he had previously lived. I t  is in evidence that  the defendant first 
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"got Allen Phillips to take him to get some whiskey," which he did, and 
"he got nearly gallon of white whiskey." He could not or would not 
say from whom he bought it. When they reached Wes Scott's place in 
Shoals, they did not stop but drove on down the road near a turnip patch 
to turn around. Here a fuss or fight ensued between the two over the 
amount the defendant was to pay for the trip, the defenda'nt contending 
the price of the trip vns eigbt dollars, whereas the driver wanted ten. 

The defendant cut Phillips about the head and chest with a Scout 
knife which he had purchased that afternoon, the chest wound being 
particularly dangerous-about five inches in depth. They seem to have 
fonght in the cab, which was very bloody, and also on the outside. The 
driver jumped back into the cab and drove aTay, leaving the defendant 
standing in the road. The defendant says in his confession that he thus 
withdrew from the fight and walked to the corner of the house where he 
lived some three to four hundred yards away and was leaning up against 
the house when he heard Phillips coming up the road on foot hollering. 
H e  "wasn't just hollering . . . but screaming or squalling." Soon he 
reached the spot where the defendant was and picked up a stick of wood 
while still hollering; whereupon the defendant picked up an axe lying 
near the woodpile and struck him with it. Phillips thereupon ran back 
of the house, across the pasture and through a barbed-wire fence, with 
the defendant chasing him, axe in hand. The defendant caught up with 
Phillips in a little road leading to the barn, hit him with the axe which 
caused him to fall to the ground and he qnit hollering. The defendant 
took Phillips' money, pocketbook and flashlight and went back to the 
house. He  was not certain whether Phillips was dead but thought he 
was when he left him. 

The defendant spent the night at  his mother's home and left the next 
morning about daybreak. He  sought safety in flight and attempted 
suicide by swallowing carbolic acid, both of which proved unsuccessful or 
unavailing for the purpose. His confession recites the reason he took 
the carbolic acid was "because he knew he would be caught and he knew 
he would be killed anyway so he decided to do it himself." 

The defendant also, in his confession to the officer, first states that "he 
was not drunk on Friday night." Later he says, "he was pretty well 
drunk." The defendant did not offer himself as a witness on the hearing. 

Verdict: On the first count: "Guilty of robbery." 
On the second count: "Guilty of murder in the first degree." 
Judgment: I n  the robbery case: Imprisonment in the State's Prison 

for not less than 25 nor more than 30 years. This judgment not to inter- 
fere with or to delay the judgment on the second count. 

I n  the homicide case : Death by asphyxiation. 
The defendant appeals, assigning errors. 
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Attorney-General McMullan and Assisfant ilttomey-General Moody 
for the State. 

Charles M. Neaves and E. C. Bivins for defendant. 

STACY, C. J., after stating the facts as above : The defendant states in 
his confession that, with axe in hand, he pursued Allen Phillips over the 
snow-covered pasture, across a barbed-wire fence, overtook him in the 
road leading to the barn, struck him a lethal blow on the head with the 
axe, felled and silenced him, robbed him and left him for dead. These 
facts alone, if true, and the jury has accepted them as such, render the 
legal questions debated on brief, assuming the defendant's sanity, some- 
what pedantic or academic. H e  certainly was not fighting in his own 
self-protection when his antagonist was trying to get away from him, and 
he does not so contend. His  defense of drunkenness and mental irre- 
sponsibility was rejected by the jury. He  could not have been very 
drunk when, with axe in  hand, he chased Phillips a distance of some 40 
or 50 yards, across the pasture, over a barbed-wire fence, down the road, 
and slew him. Nevertheless, he was given full benefit of his contention 
of inebriacy and mental deficiency in the court's charge to the jury. 8. v. 
Ross, 193 N.C. 25, 136 S.E. 193, as witness the following: ". . . while 
the defendant has no burden so far as establishing a lack of premeditation 
and deliberation-the State has the burden of showing that beyond all 
reasonable doubt before i t  can obtain a verdict of guilty of murder in 
the first d e g r e e a t  the same time if the defendant has satisfied you that 
he did not have the mental capacity because of his drunkenness to de- 
liberate and premeditate, he could not be guilty of murder in the first 
degree." Bccordant: S. v. Suink ,  229 N.O. 123, 47 S.E. 2d 852; 8. v. 
Harris, 223 N.C. 697, 28 S.E. 2d 232. 

On the first count, however, as the jury convicted the defendant only of 
robbery and not of robbery with firearms as charged in the bill of indict- 
ment, the judgment imposed of from 25 to 30 years in the State's Prison 
is in  excess of that allowed by statute, G.S. 14-2. 8. v. Surles, 230 N.C. 
272, 52 S.E. 2d 880. Hence, the judgment on this count will be va- 
cated and remanded for proper judgment, if for any .reason the judgment 
on the second count is not carried out. 

On the second count, that of murder, the defendant challenges (1) the 
voluntariness of his confession, (2)  the sufficiency of the evidence to 
carry the case to the jury, and ( 3 )  the correctness of the charge. 

First, The Voluntariness of the Defendant's Confession: 
The defendant made several statements to the investigating agent of 

the State Bureau of Investigation, one on 11 February, another on 12 
February, while the defendant was in the hospital recovering from 
carbolic acid poisoning, and a third on 1 March, 1951, while he was in 
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jail, all in the nature of confessions. They were the subject of a pre- 
liminary investigation, touching their voluntariness, and ruled competent 
by the court. 8. v. Thompson, 227 N.C. 19, 40 S.E. 2d 620; S. v. 
Biggs, 224 N.C. 23, 29 S.E. 2d 121. The ruling is supported by the 
record. S. v. Brown, 233 N.C. 202, 63 S.E. 2d 99. 

The competency of a confession is a preliminary question for the trial 
court, S. v. Andrew, 61 N.C. 205, to be determined in the manner pointed 
out in S. v. Whitener, 191 N.C. 659, 132 S.E. 603, and the court's ruling 
thereon is not subject to review, if supported by any competent evidence. 
S. v. Alston, 215 N.C. 713, 3 S.E. 2d 11. The defendant offered no 
evidence on the preliminary inquiry. His present objection to the con- 
fession and the court's ruling thereon must be overruled or held for 
naught. S. v. Bennett, 226 N.C. 82, 36 S.E. 2d 708. Of course, the 
confession is to be taken as a whole in its entirety, the part which makes 
i n  favor of the accused as well as the part which militates against him. 
S. v. Edwards, 211 N.C. 555, 191 S.E. 1. This seems to have been done 
on the trial. 
Second. The Sufficiency of the Evidence: 
The demurrer to the evidence was properly overruled. There is no 

part of the defendant's confession which would seem to warrant an ac- 
quittal. The exception appears to have been taken out of the abundance 
of caution. The motion was "for judgment as of nonsuit on both counts 
in  the bill of indictment." Note, the motion is not limited to a single 
count or any one degree of the crimes charged, but it is addressed to the 
entire bill or to both counts as a whole. The motion could not be allowed 
in  the face of testimony to support either count or any degree of either 
count, of which there was ample evidence in the instant case. G.S. 15-173. 

Third. Exceptions to the Charge: 
The defendant objects to the following instruction: "In determining 

the questions of premeditation and deliberation it is proper for the jury 
to take into consideration the conduct of the defendant before and after, 
as well as at  the time of the homicide and all attending circumstances." 

The excerpt seems to have been taken from the opinion in S. v. Evans, 
198 N.C. 82, 150 S.E. 678. The criticism here is, that the "after" con- 
duct of the defendant would include his flight and attempted suicide 
which may be considered only on the issue of guilt and not as tending to 
show premeditation or deliberation. S. v. Pnyne, 213 N.C. 719, 197 S.E. 
573 (flight) ; S. v. Lewis, 209 N.C. 191,183 S.E. 357 (flight) ; 8. v. Mull, 
196 N.C. 351, 145 S.E. 677 (flight); S. v. Hairston, 182 N.C. 851, 109 
S.E. 45 (flight) ; S. v. Lawrence, 196 N.C. 562, 146 S.E. 395 (attempted 
suicide) ; S. v. E m m ,  213 N.C. 16, 195 S.E. 7 (attempted suicide) ; 
S. v. Steele, 190 N.C. 506, 130 S.E. 308 (secreting body after killing). 
The objection appears somewhat strained as the after-attendant circum- 
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stances would hardly include the defendant's conduct on the following 
day. The court was here speaking to the purpose and intent in the de- 
fendant's mind at the time of the homicide. This, the jury must have 
understood. Moreover, there is no mention in the c,ourt's charge of the 
defendant's attempted suicide or flight, save the bare recital that the 
defendant spent the night of the homicide at the home of his mother and 
stepfather "and left about ,daybreak the next morning." Nor was there 
any request to charge on the significance of these circumstances or in 
what light they should be considered hy the jury. Evidently, the de- 
fendant's conduct long after the homicide was not a matter of debate on 
the hearing. The immediate circumstances were apparently sufficient. 
The contention presently advanced seems to have b3en an afterthought. 

Exception is a s 0  taken to the instruction that in case the jury should 
return a verdict of guilty of murder in the first degree, "You may for 
any reason and within your discretion add to that {he recommendation, 
if you desire to do so, that he be imprisoned for life, in which erent that 
disposition will be made of the case." 

The objection to this instruction is that it requires the jury to have a 
reason for such recommendation arising perhaps upon the evidence, 
whereas the statute, G.S. 14-17, as amended by C h a p  299, Session Laws, 
1949, commits the matter to the unrestrained disvretion of the j u r ~ .  
8. v. McMillan. 233 N.C. 630, 65 S.E. 2d 212. 

The criticism loses its force when considered with another portion of 
the charge. The court had previously instructed the jury that if they 
should render a verdict of murder in the first degree, then "You may, if 
you so determine, in  your own discretion add to tllat verdict a recom- 
mendation of life imprisonment." 

Viewing the charge in its entirety and as a whole, as required by the 
established practice, we reach the conclusion that this exception is insuf- 
ficient to overthrow the results of the trial. 

There are other exceptions appearing on the record, some brought for- 
ward and discussed on brief. bthers not. which hare receired &e at- 
tention, but as they appear insufficient to work a new trial me forego 
further discussion of them in the opinion. The several inexact ex- 
pressions pointed out by the defendant are readily reconcilable under 
the rule of contextual construction. 8. 1%. Bullins, 226 N.C. 142, 36 S.E. 
2d 915; 8. 1' .  Exurn, 138 N.P. 599, 50 S.E. 283; h'pcns T .  Bank, 188 
N.C. 524, 125 S.E. 398. "The charge must be considered contextually 
and not disjointedly." Al!ii17in,q Co. 1 ' .  Highway  Conz., 190 N.C. 692, 130 
S.E. 724. 

On the whole, the case appears to have been tried in  substantial con- 
formity to the requirements of the decided case9 or the pertinent 
authorities. 
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While n o  objection has  been interposed to the joinder of the two counts 
i n  the  same bill, i t  m a y  be observed t h a t  the usual practice, a n d  perhaps 
the more  desirable practice, i s  t o  t r y  capi tal  cases on  single-count bills, 
o r  bills containing only capi tal  charges. 

T h e  val idi ty  of t h e  t r i a l  will be upheld. 
T h e  result, then, i s :  
O n  the  robbery count, E r r o r  and  remanded (provisionally).  
O n  the murder  count, N o  error. 

NOTE: T h i s  opinion was wri t ten i n  accordance with the  Court's de- 
cision and  filed b y  order of the  Cour t  a f te r  Chief Justice Stacy's death. 

VALENTINE, J., took no p a r t  i n  the  consideration or  decision of this 
case. 

RUTH N. BARBER v. LULA M. WOOTEN, Anafx., ET AL. 

(Filed 19 September, 1951.) 

1. Negligence 6: Torts § 4: Automobiles § l 8 d :  Pleadings 1 9 b D r i v -  
em successively hitting plaintiff's ca r  may be held liable a s  joint tort- 
feasors. 

A complaint alleging that  immediately after a collision caused by the 
negligence of the intestate of one defendant, and while plaintiff was 
injured and unable to extricate herself from the car in which she was 
riding, another defendant negligently ran his truck into the rear of her 
car causing further injury, and that  shortly thereafter the third defendant 
ran into the side of the car in which she was riding as  it  was standing 
immobilized sidewise on the road, causing further injuries to plaintiff, and 
that the defendants were jointly, concurrently and successively negligent 
in proximately causing plaintiff's injuries, is 1 ~ e l d  good as  against demurrer 
for misjoinder of parties and causes, since the complaint alleges a sequence 
of events which successively, concurrently and jointly produced plaintiff's 
injuries, for which defendants may be held liable as  joint tort-feasors. 

2. Negligence 6 :  Torts 4- 
Where the acts or omissions of persons operating independently of each 

other join and concur in proximately producing the injury complained of, 
even though originating from separate and distinct sources, the author of 
each is liable for the resulting injury, and action may be brought against 
any one or all as  joint tort-feasors. 

8. Pleadings § lob- 
On demurrer the case will be taken as  made by the complaint. 

4. Torts § & 
The rights of defendants as  against the plaintiff or a s  among themselves 

is not presented by demurrer to the complaint when not appearing on the 
face thereof. G.S. 1-240. 
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BABNHILL, J., concurring. 

This opinion was written in accordance with the Coui:t's decision and filed 
by order of the Court after Chief Justice Stacy's death. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Morris, J., January Term, 1951, PASQUO- 
TANK-from CAMDEN. 

Civil action to recover damages for personal injuries alleged to have 
been successively inflicted by the joint and concurrent negligence of the 
defendants. 

The complaint alleges : 
1. That on 9 April, 1950, the plaintiff was a passenger in a Ford Sedan 

being operated by Oonnell McHorney southwardly on Highway 170 in 
Currituck County in a careful and prudent manner,  that another Ford 
Sedan traveling in the opposite direction and being operated by W. M. 
Wooten, intestate of the defendant, Lula M. Wooten, Bdministratrix, 
carelessly and negligently ran head-on into the McHorney car "and set 
into sequence a chain of events . . . which proximatldy resulted in inju- 
ries to the plaintiff." 

2. That immediately following the collision as above described and 
while plaintiff was in a ~eriously injured condition and unable to extri- 
cate herself, the defendant, Adam Layden, driving a Dodge pick-up truck, 
negligently ran his truck into the rear of the McHorney car, knocked it 
sidewise on the road, and successively and concurrently with the negli- 
gence of the driver of the Wooten car inflicted further serious injury to 
the plaintiff, which, together with the negligence of the defendant, Clyde 
C. Scaff, hereinafter set forth, proximately resulted in serious and perma- 
nent injuries to the plaintiff. 

3. That shortly following the Layden collision and while the McHorney 
car was immobilized in a sidewise position on the right-hand side of the 
road going south, and with the plaintiff therein in a seriously injured 
condition, the defendant Scaff driving a 1949 Ford convertible south- 
wardly along said highway, negligently ran into the side of the McHorney 
car in which plaintiff was helplessly situate, producing further bodily 
injuries upon her, which, together with the injuries imposed by the two 
previous drivers, resulted in serious and permanent injuries to the plain- 
tiff. 

4. That the defendants were jointly, concurrently and successively 
negligent in proximately causing the injuries to the plaintiff, wherefore 
she demands damages. 

Separate demurrers were interposed by the defendants for dual mis- 
joinder of parties and cawes of action. Demurrers overruled ; exception. 

The defendants appeal, assigning errors. 
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McMullan & Aydlett for plaintiff, appellee. 
Frank B. Aycock, Jr., for defendant Wooten, appellant. 
J.  Henry LeRoy for defendant Layden, appellant. 
John H.  Hall for defendant Scaff, appellant. 

STACY, C. J. The case is controlled by what was said in Hester v .  
Motor Lines, 219 N.C. 743, 14 S.E. 2d 794; Lewis v. Hunter, 212 N.C. 
504, 193 S.E. 814; West v. Baking Co., 208 N.C. 526, 181 S.E. 551. I t  
will be noted the complaint alleges a sequence of events which successively, 
concurrently and jointly produced the plaintiff's injuries. The defend- 
ants are sought to be held liable as joint tort-feasors. Levins v. Vigne, 
339 Mo. 660, 98 S.W. 2d 737, and 4 Blashfield, Sec. 2552. The plaintiff 
alleges successive, joint and concurrent torts which in their cumulative 
effect produced her injuries. 

There may be two or more proximate causes of an injury. These may 
originate from separate and distinct sources or agencies operating inde- 
pendently of each other, yet if they join and concur in producing the 
result complained of, the author of each cause would be liable for the 
damages inflicted, and action may be brought against any one or all as 
joint tort-feasors. White v. Carolina Realty Co., 182 N.C. 536, 109 S.E. 
564. 

The defendants, on the other hand, take the position that the negligence 
of Wooten came to an end before the Layden truck struck the McHorney 
car and that the negligence of both Wooten and Layden had spent them- 
selves before the Scaff car came upon the scene, and that, therefore, the 
negligence of each defendant was separate and distinct from the negli- 
gence of the others, resulting in three separate and distinct injuries and 
giving rise to three separate and distinct causes of action against three 
separate and disconnected defendants. This was the theory of the deci- 
sion in Atkins v. Steed et al., 208 N.C. 245, 179 S.E. 889, cited by appel- 
lants, where no allegation of joint or concurrent negligence was made. 
True, the plaintiff there asked for a "joint" recovery, but not on the 
ground of successive, joint and concurrent torts as here. On demurrer 
we take the case as made by the complaint. 

The rights of the defendants as against the plaintiff or as among them- 
selves ~ ~ o u l d  not arise on demurrer unless made to appear on the face of 
the complaint, which is not the case here. G.S. 1-240; W h i t e m n  v. 
Transportation Co., 231 N.C. 701, 58 S.E. 2d 752; Tarkington v. Print- 
ing Co., 230 N.C. 354, 53 S.E. 2d 269; Butner v. Spease, 217 N.C. 82, 
6 S.E. 2d 808. 

The complaint appears sufficient to withstand the demurrers. 
Affirmed. 
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NOTE: This opinion was written in accordance with the Court's deci- 
sion and filed by order of the Court after Chief Justice Stacy's death. 

VALENTINE, J., took no part in the consideration or decision of this case. 

BARNHILL, J., concurring: I t  does not appear on the face of the com- 
plaint that there was any appreciable interval of time between the three 
collisions. Hence, the question defendants seek to raise is not presented 
by the demurrer. Hsdgin v. Public Service Corporation, 179 N.C. 449, 
102 S.E. 748 ; Hester v. Motor Lines, 219 N.C. 743, 14 S.E. 2d 794; cf. 
Shaw v. Barnard, 229 N.C. 713, 51 S.E. 2d 295. 'The opinions in the 
wrongful death cases arising out of the same accidents, this day filed, are 
clearly in accord with our decisions to which we adhere. 

CLARENCE McHORNEY, ADMR., v. LULA M. WOOTEN, ADMX., ET AL. 

(Filed 19 September, 1951.) 
Death 5 L  

Where death is the result of the sum total of the torts, neglects and 
defaults of several parties, all may be joined in the action for wrongful 
death. G.S. 28-173. 

This opinion was written in accordance with the Court's decision and dled 
by order of the Court after Chief Justice Stacy's death. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Morris, J., January Term, 1951, PASQUO- 
TANK-from CAMDEN. 

Civil action to recover damages for the wrongful death of plaintiff's 
intestate, alleged to have been caused by the successi~e, joint and concur- 
rent neglect or default of the defendants. 

The facts alleged in the instant complaint in respect of the acts of 
negligence of the defendants are identical with those set out in the com- 
panion case of Barber v. Wooten, Admx., concurrently being decided, ex- 
cept here the plaintiff's intestate was the driver of the McHorney car and 
only two parties defendant have been sued. 

Separate demurrers were interposed by the defendants for misjoinder 
of parties and causes. Demurrers overruled ; exceptitms. 

The defendants appeal, assigning errors. 
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McMullan & Aydlett for plaintiff, appellee. 
Frank B. Aycock, Jr., for defendant Wooten, appellant. 
J .  Henry LeRoy for defendant Layden, appellant. 

STACY, C. J. The judgment overruling the demurrers will be upheld 
on authority of what is said in the companion case of Barber v. Wooten, 
Admx., ante, 107. 

This case affords perhaps a clearer, if not a more pronounced, distinc- 
tion from the Atkins case, 208 N.C. 245, 179 S.E. 889, than does the 
Barber case. Here, the action is for the wrongful death of plaintiff's 
intestate-the result of the sum total of all the torts, neglects or defaults 
of the defendants which culminated in the right given by the "Lord Camp- 
bell Act." G.S. 28-173. 

The demurrers were properly overruled. 
Affirmed. 

NOTE: This opinion was written in accordance with the Court's deci- 
sion and filed by order of the Court after Chief Justice Stacy's death. 

VALEXTINE, J., took no part in the consideration or decision of this case. 

C. EARL SNOWDEN, ADME., o. LULA M. WOOTEN, ADMX., ET AL. 

(Filed 19 September, 1951.) 

APPEAL by defendants from Morris, J., January Term, 1951, PASQUO- 
TANK-from CAMDEN. 

Civil action to recover damages for the wrongful death of plaintiff's 
intestate, alleged to have been caused by the successive, joint and con- 
current neglect or default of the defendants. 

The facts alleged in the instant complaint in respect of the acts of 
negligence of the defendants are identical with those set out in the com- 
panion case of Barber v. Wooten, Admx., concurrently being decided, 
except here plaintiff's intestate died as a result of his injuries giving rise 
to the present action for damages under G.S. 28-173. 

Separate demurrers were interposed by the defendants for misjoinder 
of parties and causes. Demurrers overruled ; esceptions. 

The defendants appeal, assigning errors. 
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McMullan & Aydlett for plaintiff, appellee. 
Frank B. Aycock., Jr., for defendant Wooten, appellant. 
J .  H.  LeRsy for defendant Layden, appellant. 
John H. Hall f o r  defendant Scuff, appellant. 

PEB CURIAM. T h e  judgment  overruling t h e  demurre r  will  be upheld 
on au thor i ty  of what  is said i n  t h e  companion cases of Barber v. Wooten, 
Admx., ante, 107, a n d  McHorney, Admr., v. Wooten, Admx., ante, 110. 

Affirmed. 

VALENTINE, J., took n o  p a r t  i n  the  consideration or  decision of th i s  case. 

STATE v. JAMES ARTHUR JENKINS. 

(Filed 19 September, 1951.) 

1. Criminal Law Q 77a- 
On appeal in criminal cases, the indictment and warrant and plea on 

which the case is tried, the verdict and the judgment appealed from, a r e  
all  essential parts of the transcript. Rule of Practice 19, Sec. 1. 

2. Criminal Law 8 7%- 
I t  is the duty of appellant to see that  the record is properly made up 

and transmitted. G.S. 15-180. 

3. Intoxicating Liquor 8 9d- 
Evidence to  the effect that  offlcers with search warrant  found a half 

gallon of nontax-paid whiskey in a kettle on the ki,tchen table in defend- 
ant's home is sufficient to sustain conviction of illegal possession of intoxi- 
cating liquor in violation of G.S. 18-48. 

4. Criminal Law Q 4 3 -  
Chap. 644, Session Laws of 1951, has no application to evidence obtained 

by search prior to 9 April, 1951. 

5. Criminal Law 8 78d (1)- 
Where there is no objection to the admission of evidence, a motion to 

strike is addressed to the sound discretion of the trial court. 

Where there is no objection to the admission of evidence, but only a 
motion to strike, Chap. 150, Session Laws of 1949, iu inapplicable. 

7. Criminal Law Q 81c (2)- 
A charge will not be held for reversible error when i t  is not prejudicial 

upon a contextual construction. 
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This opinion was written in accordance with the Court's decision and flled 
by order of the Court after Chief Justice Etacy's death. 

V u n n n E ,  J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Harris, J., March Term, 1951, of EDOE- 
COMBE. 

Criminal prosecution on warrant charging the defendant with the 
"possession of one-half gallon of illicit and nontax-paid whiskey for the 
purpose of sale." 

The record discloses that on 18 November, 1950, two policemen of 
Rocky Mount went to the home of the defendant with search warrant, 
found a half-gallon of whiskey in a kettle on the kitchen table, poured it 
into a bottle or jar which they found behind the stove, then went to the 
front of the house and there discovered the defendant with "about six 
more fellows," said to the defendant, "James let's go"; the defendant 
replies, "That's not my whiskey," whereupon the officer held up the whis- 
key and asked the rest of the fellows in the room if it were theirs, and 
they all said "No, it is not." I n  the meantime someone had knocked on 
the door and said, "Let me in, James." A taxi driver and three or four 
more came in. One of the officers directed them to take a seat. 

The defendant was arrested and taken to police headquarters. None 
of the others was arrested. 

The kettle and jar and contents were offered in evidence on the hearing. 
Neither had a State or Federal stamp on it. 

The defendant was found guilty in the Recorder's Court and sentenced, 
from which he appealed, was tried de novo in the Superior Court, found 
guilty by the jury of '(possession of nontax-paid whiskey" (as recited in 
the judgment) and sentenced to twelve months on the roads. 

Defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorney-General Moody 
f0.r the State. 

Fountain & Fountain for defendant. 

STACY, C. J. Since the only reference to the verdict appearing on the 
record is a recitation in the judgment of what it was, without full incor- 
poration of it therein, i t  may be doubted whether the case is properly 
before us for decision. S. v.  May, 118 N.C. 1204, 24 S.E. 118. 

On appeal in criminal cases, the indictment or warrant and plea on 
which the case is tried, the verdict and the judgment appealed from are 
essential parts of the transcript. Rule 19, Sec. 1, of the Rules of Practice, 
221 N.C. 553; 8. v.  Clough, 226 N.C. 384, 38 S.E. 2d 193 (dismissed for 
failure to show organization of court, bill, warrant or verdict) ; S. v.  Dry, 
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224 N.C. 234, 29 S.E. 2d 698 (dismissed for failure to show warrant) ; 
8. v. Currie, 206 N.C. 598, 174 S.E. 447 (dismissed €or failure to supply 
lost indictment) ; 8. v. G~lden ,  203 N.C. 440, 166 S.1:. 311 (dismissed for 
failure to show organization of court, bill, warrant or verdict) ; S. v. 
h m b e r  CO., 207 N.C. 47,175 S.E. 713 (dismiseed for failure to bring u p  
pleadings) ; 8. v. Wray, 230 N.C. 271, 52 S.E. 2d 878 (dismissed for 
failure to show indictment) ; S. 11. McDraughon, 168 N.C. 131, 83 S.E. 
181 (dismissed for failure to supply lost indictment) ; S. v. Cunningham, 
94 N.C. 824 (no plea shown). See, also, S. v. Farrtdl, 223 N.C. 804, 28 
S.E. 2d 560, on requirement that arraignment and .plea in capital cases 
be made to appear on the record. A plea of traverse is the sine qua non 
or prerequisite to a jury trial. Without such plea, there is nothing for a 
jury to try. S. v. Cunninghnm, supya. Criminal appeals are to be per- 
fected and the cases for the Supreme Court settled "as provided in civil 
cases." G.S. 15-180. I t  is the duty of appellant to see that the record 
is properly made up and transmitted. S. v. Frizell, 111 N.C. 722, 16 
S.E. 409. 

However, assuming the sufficiency of the record, as there is no motion 
to dismiss, S. 11. Yafterson, 222 N.C. 179, 22 S.E. 2d 267, we think the 
same result or one similar in effect must be reached on the merits of the 
case. There was ample evidence to require its submission to the jury. 
S. v. Buckawn, 233 N.C. 477, 64 S.E. 2d 549. Incleed, the evidence of 
illegal possession seems complete. S. v. Dowell, 195 N.C. 523, 143 S.E. 
133. There is also evidence sufficient to warrant the jury in finding that 
its possession was for the purpose of sale, G.S. 18-11,, albeit they appear 
to have found the defendant guilty only of illegal pclssession in violation 
of G.S. 18-48. 

Nor can the defendant's challenge to the validity of the search warrant 
be sustained. I n  the first place, it may be doubted whether the defendant 
properly presents his challenge. The evidence in respect of the validity 
of the warrant seems to have been offered without objection. The only 
exception is to the refusal to strike it out. This wau a matter addressed 
to the sound discretion of the trial court. S. v. Matt hews, 226 N.C. 639, 
39 S.E. 2d 819; S. v. Hunt, 223 N.C. 173,25 S.E. 2d 598; S. v. Herndon, 
223 N.C. 208, 25 S.E. 2d 611. Nevertheless, concedmg the sufficiency of 
the challenge, the evidence was quite sufficient to withstand the motion to 
strike. S. v. Elder, 217 N.C. 111, 6 S.E. 2d 840. Chapter 644, Session 
Laws 1951, is inapplicable as it has no application i,o pending litigation 
or to evidence obtained by search prior to 9 April, 1951, the effective date 
of the Act. Nor is Chapter 150, Session Laws 19413, purporting to dis- 
pense with the necessity of taking an exception to any ruling on objection 
to the admission of evidence, applicable to the facts of the instant record. 
There was no ruling on objection to the admission clf the evidence. 
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While the charge may be subject to some criticism, especially the man- 
ner in which the State's contentions were given, we think it will do when 
construed contextually, i.e., in the same connected way in which it was 
delivered to the jury-the established rule of such construction. S .  v. 
Marsh,  ante, 101; Tarlcington v. Prin t ing  Co.,  230 N.C. 354, 53 S.E. 
2d 269. 

The result will not be disturbed on the record as i t  presently appears. 
No  error. 

NOTE: This opinion was written in  accordance with the Court's deci- 
sion and filed by order of the Court after Chief Just ice  Stacy's death. 

VALENTINE, J., took no part in the consideration or decision of this case. 

STATE v. F. D. FITZGERALD HORNE. 

(Filed 19 September, 1951.) 

1. Criminal Law QQ 17c, 60b- 
Where the record discloses that a defendant, appearing in  propria 

persona, entered a plea of nolo contendere under the impression that it 
was a conditional plea under which the court would find the facts and 
determine the question of guilt, and that thereafter defendant was given 
opportunity to withdraw the plea only upon intimation by the court that 
he would be charged with another distinct offense which the evidence 
tended to support, held the record does not support sentence upon the 
adjudication by the court that the defendant was guilty of the offense 
charged. 

2. Criminal Law $170- 
The law does not sanction a conditional plea of no10 contendere. 

This opinion was written in accordance with the Court's decision and filed 
by order of the Court after Chief Justice Stacy's death. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Pat ton ,  Special Judge ,  April Term, 1951, 
of BUNCOMBE Superior Court. 

Criminal prosecution on indictment charging the defendant (1) with 
the larceny of a Remington-Rand typewriter, advertising list and pic- 
tures of the value of $2500, the property of Benjamin and Mary E. 
Dixon, and (2)  with receiving same knowing it to have been stolen. 
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When asked how he desired to  lead. the defendant. who was not 
represented by counsel, first stated ihat he desired to not guilty, 
but later informed the solicitor that "he would enter a plea of nolo con- 
tendere and let the Judge hear the evidence and render such judgment 
as the facts might warrant." 

After hearing a portion of the evidence, the court observed that "the 
case appears to be more of a case of embezzlement than of larceny. 
Therefore, if the defendant chooses, I will permit him to withdraw his 
plea of no10 contendere to the present bill of indictment and I will there- 
upon direct that he be held and that the solicitor send a bill against him 
for embezzlement." 

The defendant, after conferring with the solicitor, stated that he 
preferred to proceed with his plea of nolo cmtendew to the present bill. 
And after all the evidence was in, he again stated that he desired ('his 
plea of n.010 contendere to the charge of larceny to stand" and made no 
motion to strike it out. 

The court, thereupon, "after hearing the evidence adjudged the de- 
fendant guilty and sentenced him to serve a term of four months" on 
the roads. 

The defendant, having retained counsel to represent him, duly served 
notice of appeal. 

Attorney-General McXullan and Assistant Attomzey-General Love for 
the State. 

Geo. M. Pritchard fm Defendant. 

STACY, C. J. The question for decision is whether the record supports 
the judgment. 

I n  its essential features, the case is strangely similar to S. u. Shepherd, 
230 N.C. 605, 55 S.E. 2d 79. There, the defendant contended that his 
plea of nolo contendere was a conditional one with the ultimate issue of 
his guilt o r  innocence to be determined by the court. The same contention 
is made here. There, i t  was conceded on appeal that such a plea was 
ill advised or improvident under the case of S. v. Camby, 209 N.C. 50, 
182 S.E. 715. The same conclusion is made here. 

While the court was constrained to uphold the judgment in the Shep- 
herd case because of the state of the record, just the opposite seems 
appropriate here. 

The defendant was inops con.silii during the trial. True. it was made 
to appear to the court that "the defendant had studied law and had 
applied to take the examination to be permitted to practice in North 
Carolina." Nevertheless, he was undertaking to appear for himself 
which affords some measure of his prudence and sagacity. The oppor- 
tunity to withdraw his plea was under the shadow of a further charge 



N. C.] FALL TERM, 1951. 117 

of embezzlement. And the defendant seems to have been under the 
constant impression that his plea of no10 contendere was a conditional 
one. Nowhere on the record does the opposite appear. Herein lies the 
difference between the present case and the Shepherd case. I t  seems to 
fall under the Camby case. The law does not sanction a conditional plea 
of nolo contendere. The record presents this situation as the defendant 
views i t :  The defendant was under the impression that he had entered a 
conditional plea of nolo. contendere with the court to pass upon his guilt 
or innocence. The judge expressed the opinion that it seemed to be more 
a ca'se of embezzlement than of larceny, and offered the defendant an 
opportunity to withdraw his plea and later face a charge of embezzle- 
ment. The defendant was justified in believing that under his condi- 
tional plea the judge would acquit him of the rharge of larceny. He  
therefore chose to let i t  stand. He  evidently acted under a misappre- 
hension. 

The State, on the other hand, says that even from the defendant's own 
conception of the record he simply "took a chance and lost." Stamey v. 
R. R., 208 N.C. 668, 182 S.E. 130; Weston v. Ry., 194 N.C. 210, 139 
S.E. 237. Maybe so, and maybe not. H e  certainly had a different under- 
standing of what was going on. At least, he was guessing at its meaning. 

We think the case is controlled by what wa's said in S. 21. Gooding, 194 
N.C. 271, 139 S.E. 436. Also obliquely pertinent is the case of 8. v. 
Calcutt, 219 N.C. 545, 15 S.E. 2d 9. The matters involved-the enforce- 
ment of the criminal law and the liberty of the citizen-are worthy of 
exactitude and clear understanding. S. v. Jones, 227 N.C. 47, 40 S.E. 
2d 458; I n  re Parker, 225 N.C. 369, 35 S.E. 2d 169. 

Error and remanded. 

NOTE: This opinion was written in accordance with the Court's de- 
cision and filed by order of the Court after Chief Justice Stacy's death. 

VALENTINE, J., took no part in the consideration or decision of this 
case. 

TOWN O F  GRIMESLAND, N. C.,  A MUNICIPAL CORPORATION, V. CITY O F  
WASHINGTON, N. C., A MUNICIPAL CORPORATION. 

(Filed 19 September, 1951.) 

1. Municipal Corporations 8b (2)- 
The power of a municipality to own and operate transmission lines for 

the sale of current to consumers beyond its corporate limits confers no 
exclusive franchise upon it and it is not entitled to enjoin lawful compe- 
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tition within the territory outside its limits served by it, there being no 
contention that  the competing line caused physical interference with its 
lines o r  created any hazard thereto. 

a. Municipal Corporations Q 5- 
The General Assembly has authority to create ~nunicipal corporations, 

N. C. Constitution, Art. VIII.  see. 4, and municipalities created by i t  have 
only such powers a s  a re  expressly conferred by statute and those neces- 
sarily implied therefrom, which powers the General Assembly may enlarge. 
diminish or altogether withdraw a t  its will. 

3. Same: Municipal Corporations 8 Sa- 
The General Assembly may confer not only governmental powers upon 

a municipality but may also grant i t  corporate powers for a public purpose 
and for the public beneflt; but in the exercise of such corporate powers a 
municipality is liable in contract and in tort as  in case of private corpora- 
tions and may be made subject to regulations and supervisions imposed by 
the general lam upon other corporations so engaged, but  the legislative 
will to make the municipality subject to such regulal ions must be expressed 
and will not be inferred. 

4. Statutes  Q 12- 
A local statute is not repealed or affected by the subsequent enactment 

of a general statute which makes no reference to the local act. 

5. Municipal Corporations gQ 5, 8a- 
The General Assembly has authority under the Constitution to authorize 

a municipality to build and operate lines for the transmission of electric 
current beyond its corporate boundaries within reasonable limits. 

6. Same: Utilities Commission 8 2: Electricity 5 1- 
A municipal corporation authorized by general ant1 local statute to main- 

tain transmission lines for the sale of current outside its corporate limits 
and within reasonable limitations, G.S. 160-255 ; Ch. 31, Public-Local Laws 
of 1931, is not amenable to G.S. 62-101 and is not required first to obtain 
a certificate of public convenience and necessity from the Utilities Com- 
mission. G.S. 62-30 (3) .  G.S. 62-65. 

7. Injunctions Q 9- 
Where a temporary restraining order is issued in an action and the cause 

comes on to be heard in the Superior Court upon the merits without any 
further order to continue or dissolve the temporary restraining order, the 
presiding judge has full power and authority to determine the cause and 
properly refuses to remand the question of continuing the restraining order 
to the judge before whom i t  had been pending. 

VALENTINE, J., took no part  in the consideration or decision of this case. 

APPEAL by plaintiff f r o m  Burgwyn, Special Judge, J u n e  Special Term,  
1951, of BEAUFORT. Affirmed. 

Plaintiff alleged t h a t  i n  1924 plaintiff contracted wi th  defendant  Ci ty  
of Washington f o r  a supply  of electric current  to be utilized by plaintiff 
i n  distribution t o  i t s  citizens a n d  others, and  thereupon acquired r ights  
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of way, and erected poles, and strung transmission wires connecting with 
the power plant of the defendant in Washington and runnir~g thence 
through the village of Chocowinity to Grimesland. This contract was 
renewed in  1934 and with some modification in 1938, plaintiff continuing 
to  distribute electric current to consumers along its rights of way. The 
contract of 1938 provided i t  should continue until December 31, 1948, 
and thereafter until terminated by 60 days notice by either party. 

It was further alleged that  the defendant, for reasons not material to 
this appeal, notified plaintiff of termination of the contract 60 days from 
Janua ry  27, 1949, and that  the defendant thereafter began building from 
north bank of Pamlico River to Chocowinity "and to points beyond and 
within the radius served by the plaintiff through its transnlission lines" 
other transmission lines parellel with those of plaintiff for the purpose of 
serving the territory now served by plaintiff, and depriving it of patron- 
age and entering into oppressive competition ; and has ~ r o n g f u l l y  entered 
on plaintiff's rights of way and crossed its lines in several places. Plain- 
tiff prayed that  defendant be restrained. 

Plaintiff also alleged a second cause of action for damages for b r ~ a c h  
of contract, but submitted to a voluntary nonsilit as to that cause of 
action and the matters therein set u p  are not now involved i11 this appeal. 

The defendant admitted the execution of the several contracts re- 
ferred to, and the termination of the last one in accordance with its 
provisions, and asserted that  after the termination of contractual rela- 
tions with plaintiff, the defendant had constructed transmission lines 
~ i t h i n  the County of Beaufort for  the sale of electric current to con- 
sumers along its lines, but has not interfered with plaintiff's business, 
trespassed on its property, or  interfered with plaintiff's proper use 
thereof. 

This action was instituted 23 February, 1949, and on the same day, 
based on plaintiff's complaint, a temporary restraining order was issued, 
restraining defendant "from selling and distributing electric current 
xi thin the radius of the territory now served by the plaintiff and from 
trespassing in and upon the plaintiff's rights of way." No further order 
to continue or dissolve the restraining order was entered, but the cause 
came on in diic course for trial in the Superior Court a t  June  Special 
Term 1051. When reached for  trial, the following stipulations were 
agreed to .  

"This cause coming on to be heard before his Honor, W. H. S. Bur- 
gn;vn, Special Judge, a t  the J u n e  1951 Special Term of Beaufort Countv 
Superior Court, i t  was suggested by counsel that  it ~vonld expedite the 
tr ial  if the court would hear the pleadings and determine as a matter of 
law, if the defendant was required to  obtain a certificate of conrenience 
and necessity from the Utilities Commission of North Carolina for con- 
structing the power line complained about in the complaint, and the court 
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agreed to hear arguments upon said question, and upon hearing argument 
thereon the court ruled that defendant was not required, before building 
its line, to obtain such a certificate, and that Section 101, Chapter 62, 
General Statutes, did not apply to municipal corporations. To which 
ruling plaintiff excepted. 

(6 Thereupon, the parties waived a jury trial as to the other matters in 

this controversy, plaintiff reserving its four exceptions aforesaid, and 
the plaintiff having submitted to a voluntary nonsuit upon its second 
cause of action, as set forth in  the complaint, and agreed that the court 
should find the facts as follows: 

"1. That plaintiff is an incorporated town with a population of 350. 
2. That the defendant is a municipal corporation with a population of 
9500. 3. That Chocowinity is an  unincorporated village with a popula- 
tion of approximately 300. 4. That plaintiff is s x miles from Choco- 
winity and nine miles from Washington. 5. That plaintiff town is two 
and onehalf miles from the Pi t t  County-Beaufort County line. 

"6. That in 1924, plaintiff Town of Grimesland built and constructed 
a t  its own expense and is now the sole and absolute owner of a line for 
the transmission of electric power extending from 1 he north bank of the 
Pamlico River, in the City of Washington, through the village of Choco- 
winity into the Town of Grimesland, and is the sole and absolute owner 
of an easement or right of way over which the said transmission line is 
constructed and has an investment therein of approximately $ and 
an  investment of approximately $60,000.00 in its entire electric system. 

"7. That said transmission line has been used by plaintiff for the pur- 
pose of transmitting electric current which it purchased from the City 
of Washington between 1924 and January 17, 1949, to the plaintiff town 
and to its citizens and to persons living along its right of way aforesaid 
and adjacent thereto, including persons residing in the village of Choco- 
winity as provided by the contracts of 1924, 1934 m d  1938, which con- 
tracts are made a part of these stipulations. 

"8. That on January 17, 1949, plaintiff ceased to buy current from 
the City of Washington, negotiations for the renewal of the contract 
having failed, and on said date entered into a contract with the City of 
Greenville for the purchase of electric current for distribution and sale 
within its corporate limits and to  the customers to whom it had 1:ert.tofort. 
sold current purchased from the City of Washington, and is now serving 
said customers as has been its custom since 1924. 

"9. That the City of Washington began construction of the line to 
Chocowinity in  1948 to serve Aurora, and prior thereto had never owned 
any easement or right of way for the transmission of electric current 
between its corporate limits on the north bank of Pamlico River and the 
village of Chocowinity, but with the consent of plaintiff town and in 
consideration of defendant's agreement to keep and maintain plaintiff's 
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right of way, and keep plaintiff's transmission lines in repair between the 
south bank of Pamlico River and Chocowinity, it did attach to plaintiff's 
poles on its aforesiid right of way, wires over which i t  transmitted elec- 
tric current to the Town of Aurora; connecting with Aurora's line at  
Chocowinity. 

"10. That when defendant City of Washington became aware that the 
plaintiff had entered into a contract with the City of Greenville to fur- 
nish it with electric current for transmission over its aforesaid right of 
way for distribution to plaintiffs customers, without first securinifrom 
the Utilities Commission of North Ca'rolina, a certificate of convenience 
and necessity, i t  commenced to build and did build an electric line, paral- 
leling plaintiff's transmission line, and within a short distance thereof, 
for the purpose of transmitting electric current to the Town of Aurora, 
and to such of plaintiff's customers as it might secure along the line 
which i t  constructed, thereby intending to enter into competition with 
the plaintiff for the distribution and sale of electricity between its cor- 
porate limits and Chocowinity and in the village of Chocowinity and 
declared its intention of paralleling plaintiff's line from Chocowinity to 
the Pi t t  County-Beaufort County line, and to enter into competition with 
the plaintiff for the patronage of persons and businesses in the area and 
serve such as might desire to purchase electric current from it. Grimes- 
land has never applied for or obtained a certificate of public convenience 
and necessity from the North Carolina Utilities Commission and its line 
was constructed in 1924 prior to the Act of 1931 (now G.S. 62-101). 
The defendant relies upon Chapter 31, Public Local Laws of 1931 and 
the applicable provision of the General Statutes. 

"11. That in constructing its transmission line between its corpora'te 
limits and Chocowinity, the defendant, without first obtaining the con- 
sent of the plaintiff, caused its said transmission line to cross plaintiffs 
right of way and over or under plaintiff's transmission line- in three 
places, and cross plaintiff's service lines in eleven additional places, a'nd 
has placed and put on plaintiff's right of way one pole. 

"If, upon the foregoing facts, the court shall be of the opinion that 
 lai in tiff is entitled to the relief   raved for in  its comdaint, then i t  shall . " 
inter judgment accordingly. I f ,  upon the foregoing facts, the court shall 
be of the opinion that the plaintiff is not entitled to the relief prayed 
for, then, it shall deny the same and enter judgment for the defendant, 
and both the plaintiff and the defendant reserve the right to appeal from 
any judgment so entered to the Supreme Court." 

Upon consideration of the pleadings and the stipulations the court 
wa's of opinion that plaintiff was not entitled to injunctive relief, and, 
plaintiff having submitted to nonsuit on its second cause of action, the 
court rendered judgment dismissing the action. Plaintiff excepted and 
appealed. 



J.  D. Gr imes ,  S. 0. TVorthifigton, and ,Ilblo,, Dziizn jor plaintifi-, 
appel lant .  

L. E. Mercer ,  R o d m a n  & R o d m a n ,  arld Brooks ,  McI,endotl, Brim (C 
Holderness for defendunt, appellee.  

DEVIN, C. J. The right of the Town of Grimeslancl to  construct anil 
maintain a n  electric system for the distribution and salr of elecztric 
current to consnmers beyond its corporate limits, 2nd to o x n  and ol)erate 
transmission lines for tha t  purpose along the liigl~way or olcr  and upon 
rights of way acquired, is  not questioned in tliid action. G.S. 160-255. 
B u t  this legislative authority would not be regarded as ~wnferrlng ti11 

r ight  to exclude conlpetition in  the territory served. Har ing  the right to 
engage in this busi~less gives no exclusire franchizc., and if from lawful 
competition its bubiness be curtailed, it wo111d scenl that  110 actionabk 
wrong would result, nor would it b~ entitled to injllnctire relief there- 
from. A l a b a m a  P o w c r  Go. I * .  T c l i ~ s ,  302 I1.S. !61; l'ennessee E l rc .  
P o w e r  Po. I ? .  'I'rnnessec~ I'ollcy Alrlthorit!/ ,  306 IT.$\. 115. There arc no 
allegations or facts shown which wonld jlrstify tlw finding that tile tie- 
fendant City of Washington, in the c*onstructio~i and operation of it, 
electric transmission lines, from Washington to ( 'h,~cnwinity and beyond 
has caused physical interference \r it11 plain tiff'.: ines, nr carewted any 
hazard thereto or that  its operations constitute a continuing trespas-. 
Negligence in the construction of defendant's lines 1s not alleged. The 
gravamen of the complaint is unlawful romlwtition, but conlpetition 
alone would not justify the court in declreeing i~ijunctior,. 

Bu t  the plaintiff challenges the right of t l i ~  tlcfel~dant to maintain and 
operate an  electric power system for the distribution and sale of clrct~.ic 
current to consumer? beyond i t b  corporate limits nitllout ;t certificate 
of public conrcnience and necessity from the 1-tilit~cs Cunimission. The 
statute authorizes a municipal corporation eligagcd in the procli~ctioii 
and distribution of electric power to extend t l~ ia  servic*e to coiisum~rs 
outside its corporate limits, (Public Laws 1929, ('11. :'%:,, ILon cwiifieti 
as par t  of G.S. 160-255). This wonlrl c.onfrr authority on the tiefmilant 
to  construct and operate transmission lines for the (ii+trit)utio~: of electric 
current for the benefit of the puhlic bejorrcl its co rporn t~  bonl i~l~~r i r~i :  
within reasonable limitation. W i l l i a m s o n  1 . .  H i g h  Poult, 213 S.C 96. 
195 S.E. 90. Also by a local statute (Public I,oca? Laws 1931. (711. 31) 
amendatory of the Charter  of the City of ITasliiugton and 17rratirq 
Washington Electric S e r ~ i c e  District, power and authority was expressly 
conferred upon the defendant to build. maintain and operate lines for 
the transmission of electric current beyond its cwrporate limits i111d 

within Beaufort ('ounty for the public benefit. 
RaxGng the11 the power to exteiici itq electric i i m  a1111 to se l \c  tl~ta 

public in the territory no\\ con~plailied of, nab tills power general la15 
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limited and circumscribed by requirement that  a certificate of conrenience 
and necessity bc obtained from the Vtilities C'ommission? 

Municipal corporations are instrumentalities of the State for the ad- 
ministration of local government They ore created by the General 
Ascembly under the general authoritg conferred by dirt. VII I ,  sec. 4, 
of the State Constitution. They have such powers as are expressly con- 
ferred by statute and those necessarily implied therefrom. Xnsh v. 
Il'nrbnrr7, 237 Y.C. 383, 42 S.E. 2d 209. Al municipal corporation may 
be en1po7,~c.a.c-(1 not only to perform governmental functions but also 
authorized to un?c.r:ake operntions in its corporate capacity when for a 
public purpow and for the public br>nefit. R o l m e ~ s  1 . .  Payettez-il le,  197 
N.C. i40, 150 S.E. ($92; IVillircinson 7.. U i g h  Point, 213 N.C. 96, 195 
S.E. 90. The pinverq conferred upon municipal corporations by statute 
may he enlarged, dirnil~isheil, or altogether withilrawn a t  the will of the 
Legislature. Khodes c. A \ A r ~ i l i ~ ,  230 X.C. 184, 52 S.E. 2d 311; M u r p h y  
I . .  Lv~bb, 156 N.('. 402, 72 S.E. 460, Rut  when a municipal corporation 
i~ndcrtakes functions beyond it3 povcrrimcntal and police powers and 
engages in hl~sinws in order to rrnder a pnblic ~e rv ice  for the benefit of 
the commiinity for a profit, it become.. ml>ject to liability for contract and 
in tort as in caw of private corpt~rations, ?ifill(~r v. Wilson, 222 N.C. 
340, 23 S.E. 2tF 4 2 ;  Tln~.rinqtcrn 1.. IVnt lo~boro 153 X.C. 437, 69 S.E. 399, 
and by legislati~t- a r t  may he made arncn:i!)le in regulations and super- 
visions impcsrd nlmn other vorlmrarions so engaged. T'nquestionably the 
General 3we:hly woiilrl hare  power to prcscribc that  municipal corpo- 
rstioris exercising rorpornte Eu~ictions for public service for profit should 
he ame:lablc to the laws regulating pril~wte pnrporationc: similarly engaged. 
Hnrrinqfon 1 % .  Ll'tzdrvhoro, 153  K.P. 187. 69 S.E. 399. Whether it has 
clone so in this case 1s the qu~s t ion  which this appeal presents. 

r h c  plaintiff's position is that if it  be conc~tled that  the defendant City 
of Washinqton in the operation of an electric power plant for the benefit 
of its citizens was given authority to extend its lines and furnish electric 
service to  consumers beyond its rorporate limits, nevertheless when the 
defendant in doing so i~ndertook to co~lstruct and optlrate a public service 
sg3tein in direct competition, by parallel 111i(y wit11 the public service 
system of the plsinrifY already cstahlishcd and serring the same territory, 
it became amrnahle t o  the 1*egnlatorg rtquirement of the general statute 
(G.S. 62-101) that it  must first obtain a certificate of public convenience 
and nrcessitv from the Utilities C'ommission. Plaintiff maintains that  
considering the purpose of the statutes requiring supervision by the 
r t i l i t ies  Con~mission togrtlier with the  evils which would result from 
competition in the same locality between two public service systems, it 
waq in the legislative m i l d  that the same rule should be applied to munici- 
pal corporations rts that  applied to private corporations rendering public 
senice. 
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The statute relied on by plaintiff as authority for the position that 
defendant before constructing its transmission lines outside its limits 
was required to obtain such a certificate reads as follows: "No person, 
or corporation, their lessees, trustees or receivers shall hereafter begin the 
construction or operation of any public utility plant or system or acquire 
ownership or control of, either directly or indirectly, without first obtain- 
ing from-the Utilities Commission a-certificate that public convenience 
and necessity requires, or will require, such construction, acquisition, or 
operation: Provided, that this section shall not apply to new construction 
in progress on May 27, 1931, nor to construction into territory contiguous 
to that already occupied and not receiving similar service from another 
utility, nor to const&tion in the ordinaEy conduct of business." The 
statute designates those upon whom the requirement is imposed as "per- 
son or corporation, their lessees, trustees or re~eiver~s." These descriptive 
words are not those ordinarily applicable to, or to be thought of as em- 
bracing cities and towns. And the business coming within the regulatory 
provisions of the statute is designated as "the construction or operation of 
any public utility plant or system." I f  the Legislature intended this 
statute to include municipal corporations, no dist;,nction was made be- 
tween operations within or without their corporate limits. I t  would not 
seem to be a reasonable construction of this statute to adopt the view that 
the Legislature intended to prescribe that no city or town could operate 
an electric light plant for the service of its citizens without obtaining this 
certificate from the Utilities Commission. Examining the language of 
the statute, the implication of a private corporation is unmistakable. 
Limitation upon the granted power of a municipal corporation to con- 
struct and operate for the public benefit an electric distribution system, 
by requiring such a certificate as a condition preclldent, will not be in- 
ferred in the absence of definite expression of legis1,stive will. 

The effect of the local statute (Public Local Laws 1931, Ch. 31), which 
purported to empower the City of Washington to extend its electric 
service beyond its corporate limits "with all the privileges and immuni- 
ties existing in favor bf municipalities operating within the boundaries 
mentioned," was debated in the argument, but from an examination of 
this statute, we observe that i t  makes no reference to  supervision by the 
Utilities Commission, nor does it specifically exempt the City from the 
requirement of obtaining such a certificate. This statute was ratified 
12 February, 1931, and the general statute now codified as G.S. 62-101 
was ratified 27 May, 1931. But the former being a local statute relating 
only to the City of Washington would not be repealed or affected by the 
subsequent enactment of the general statute which makes no reference 
to it. Rogers v. Davis, 212 N.C. 35, 192 S.E. 872 ; G.S. 1647: Plaintiff's 
objections to this statute on constitutional ground are met by the well 
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considered opinion of Justice Adam,  speaking for the Court in Holmes 
v. Fayefteville, 197 N.C. 740, 150 S.E. 624. I n  any event the defendant 
was clothed with authority in  the premises by the general statute without 
the aid of the local act of 1931. Kennedy v. Dallas, 215 N.C. 532, 2 
S.E. 2d 538; Holmes v. Fayetteville, supra. 

The question here presented whether a municipal corporation in the 
operation of a municipally owned electric power plant with transmission 
lines extended to supply consumers beyond its corporate limits is required 
under G.S. 62-101 to obtain from the Utilities Commission a certificate 
of public convenience and necessity before it can lawfully operate, does 
not seem to have been heretofore directly decided by this Court. 

I n  Light Co. v. Electric Membership Corp., 211 N.C. 717, 192 S.E. 
105, it was held that a county electric membership corporation, created 
under G.S. 117-6 et seq. was not required to obtain a certificate of public 
co~venience and necessity before beginning operations, for the reason 
that the statute authorizing the formation of such membership corpora- 
tion provided that the pr&isions of other laws should not apply to a 
corporation formed under this act. G.S. 117-27. Apparently it wa's 
thought the provisions of G.S. 62-101 would not be extended by impli- 
cation. 

I n  M c G u i m  v. High Point, 217 N.C. 449, 8 S.E. 2d 462, it was held 
that the City of High Point, in  undertaking to construct a power plant 
and issue bonds therefor, had elected to proceed under the Revenue Bond 
Act of 1938 and was bound by the specific requirement impchsed by that 
act upon those proceeding thereunder to obtain a certificate of convenience 
and necessity. I t  may be noted that this act excepted from the require- 
ment an undertaking authorized by any local actheretofore enacted. 

I n  Williamson v. High Point, 213 N.C. 96, 195 S.E. 90, i t  was tho 
holding of this Court that the City's undertaking to construct an electric 
power plant capable of generating 104 million kilowatt hours of electric 
power to cost $5,500,000, and to transmit current across three counties 
for the purpose of engaging in  the power business generally was beyond 
the powers of the City conferred by the Revenue Bond Act of 1935. 

I t  may be noted that the statute defining the powers and duties of the 
Utilities Commission gives the Commission general supervision over 
rates and service by electric light, power, water and gas companies, other 
than such as are municipally owned or conducted ; thus expressing legis- 
lative purpose to leave municipal corporations free from the supervision 
of the Commission. G.S. 62-30(3). And in G.S. 62-65 codifying the 
Public Utilities Act of 1933 it is declared that "The term cor~oration 
when used in this article, includes a private corporation, an association, 
a joint stock association or a business trust." Expressio unius est ex- 
clusio alterius. 
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Giving due consideration to all pertinent statutes as  well is the de- 
cisions of this Court, we reach the conclusion that the court below h a s  
ruled correctly, and tha t  the defendant City of Washington was not re- 
quired to obtain a certificate of public convenience and necessity from 
the Utilities Commission before engaging in  the dl stribution of electric 
current to consumers outside its corporate limits within Beaufort County, 
and that  the judgment dismissing plaintiff's action should be affirmed. 

Plaintiff's motion to remand the question of continuing the restraining 
order to the judge before whom i t  had been pending was properly denied. 
The  cause was regularly reached in the Superior Court of Beaufort 
County and the judge then presiding had full power and authority to 
determine the cause. I n  view of this disposition cf the appeal, motion 
to make Virginia Electric and Power Company a party defendant has 
become academic. 

Judgment affirmed. 

VALENTINE, J., took no par t  i n  the consideration or decision of this 
case. 

CHARLES HENRY, EMPLOYEE, V. A. C. LAWRENCE LEATHER COMPANY, 
EMPLOYER, AND SECLTRITY MUTUAL CASUALTY COMPL4NY, CARRIER. 

(Filed 19 September, 1951.) 

1. Master and Servant $j 401- 
The provisions of the Workmen's Compensation Act providing for com- 

pensation only for injuries resulting bp accident arising out of and in the 
course of the employment has been extended to provide compensation for 
those occupational diseases which are enumerated in the Act. G.S. 97-2 
( f )  , G.S. 95-52, G.S. 97-53. 

2. Statutes § Sa- 
Ordinarily technical terms of a statute must be given their technical 

connotation in its interpretation. 

3. Master and Servant § 40f- 
An occupational disease is a disease caused by a series of events of a 

similar or like nature occurring regularly or a t  frequent intervals over an 
extended period of time in the discharge of the dnties of the employment. 

4. S a m e  
Tenosynovitis attributable to repeated strain or stress on the extensor 

tendons of claimant's arms incident to the performar~ce of the duties of his 
employment is held "caused by trauma in employment" and is an occupa- 
tional disease compensable under the provisions of G . S .  97-53. (21), since 
"trauma" in its technical sense is not limited to injuries resulting from 
external force or violence. 
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VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Rousseau, J., May Term, 1951, HAYWOOD. 
Affirmed. 

Claim for compensation under the Workmen's Compensation Act. 
Claimant was an employee of the defendant Leather Company. I t  was 

his duty to dip crops. He would take them off a wagon, dip them in a 
vat, and then load them on another wagon. As he was about to complete 
the loading of a wagon, it was necessary for him to throw the crops up 
over his head or shoulder. The constant, repeated strain or stress on the 
extensor tendons of his arms, resulting from this method of handling the 
crops, produced a condition known as tenosynovitis, commonly called 
tennis elbow. By reason of this condition he has suffered a 20% perma- 
nent partial disability or loss of use of his right elbow and a 40% perma- 
nent partial disability or loss of use of his left elbow. 

The medical testimony offered tends to show that claimant's condition 
is occupational and was produced by the repeated motions in dipping and 
loading the crops which required a pronation of the hands, causing strain 
on the extensor tendons of the arms ; that a blow or contusion could cause 
a localized tenosynovitis of short duration but it wodld be different from 
the condition found to exist in claimant's arm. 

I n  discharging his duties, claimant received no blow or series of blows 
against his elbows or arms and suffered no external injury by force or 
violence of any type or form other than the repeated strain on the extensor 
tendons of his arms caused by the manner in which he was required to 
perform the labor for which he was employed. 

The Industrial Commission found the facts and upon the facts found 
concluded that the claimant is suffering from tenosynovitis caused by 
trauma in his employment which produced his disability, and made an 
award. Defendants appealed to the Superior Court. The court below 
affirmed and defendants appealed. 

Frank D. Ferguson, Jr., for plaintiff appellee. 
Morgan & Ward and Glenn W .  Brown for defendant appellants. 

BARNHILL, J. The underlying purpose of our Workmen's Compensa- 
tion Act, G.S. Chap. 97, is to  provide compensation for workmen who 
suffer disability by accident arising out of and in  the course of their 
employment. The Act as originally adopted defined "injury" for which 
compensation is to be allowed to "mean only injury by accident arising 
out of and in the course of the employment, and shall not include a dis- 
ease in any form, except where i t  results naturally and unavoidably from 
the accident." G.S. 97-2 ( f ) .  However, it soon became apparent that 
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any scheme or plan for the payment of compensation to disabled em- 
ployees should include those diseases or abnormal conditions of human 
beings the causative origin of which is occupational in nature. To meet 
this need the Legislature adopted Chap. 123, P.L. 3935, now G.S. 97-52 
and 53. I n  this amendatory Act it designated the diseases and conditions 
which "shall be deemed to be occupational diseases within the meaning 
of this article," O.S. 97-53, and broadened or extended the meaning of 
the word "accident" as used in the original Act so as to include a disable- 
ment or death resulting from an occupational diseme described in G.S. 
97-53, G.S. 97-52. I t  provides that "the word 'accident,' as used in the 
Workmen's Compensation ,4ct, shall not be construed to mean a series of 
events in employment, of a similar or like nature, occurring regularly, 
continuously or a t  frequent intervals in the course of such employment, 
over extended periods of time . . . and disease r~ttributable to such 
causes shall be compensable only if culminating in  an occupational dis- 
ease mentioned in and compensable under this article." That is to say, 
when stated in a positive rather than a negative form, disablement or 
death resulting from any such "series of events" in employment shall be 
treated as the happening of an injury by accident compensable under the 
Act when and only when such series of events culminates in one of the 
occupational diseases mentioned in G.S. 97-53. An occupational disease 
attributable to such causes must be treated as an injury by accident aris- 
ing out of and in the course of employment, and compensation must be 
awarded for any resulting disablement. 

Among those diseases or conditions which are classified as occupational 
and compensable is "tenosynovitis, caused by trauma in employment." 
G.S. 97-53 (21). 

The claimant is now suffering from tenosynovitis in both elbows. This 
condition is attributable to "a series of events in employment, of a similar 
or like nature, occurring regularly, continuously or a t  frequent intervals 
in the course of employment." The '(series of evenid' was the frequent 
pronation of the hands in  dipping and loading the CI-ops which produced 
a repeated strain or stress upon the extensor tendona; of plaintiff's arms, 
causing inflammation of the tendons and their protective sheaths. The 
Commission so found and the findings are fully supported by the evidence. 

As we read the record, the defendants do not sericlusly challenge these 
facts. They do, however, stressfully contend that the facts so found and 
the evidence on which they are based do not warrant or support the find- 
ing or conclusion that claimant's condition, technically known as teno- 
synovitis, was caused by trauma in his employment. This is the battle- 
ground of the controversy. 
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The question thus posed for decision is to be resolved by a determina- 
tion of the meaning of three terms: "'tenosynovitis," "trauma," and 
"occupational disease," as those terms are used in the statute. 

The Legislature, in adopting Chap. 123, P.L. 1935, had under consid- 
eration diseases and morbid conditions of the human body. I n  designat- 
ing those diseases and conditions which are to be deemed occupational in 
origin and compensable under the Act, it, for the most part, used technical 
terms. Anthrax, bursitis, asbestosis, silicosis, nystagmus, synovitis, and 
tenosynovitis are technical words. I n  construing the Act we must accord 
them- their technical connotation. 

"So far  as the inter~retation of a statute is concerned, courts have said 
that there are four kinds of terms : common, technical, legal, and trade or 
commercial." Southerland, Stat. Const., 3rd Ed., Vol. 2, 424. And "in 
the absence of a legislative intent to the contrary, technical terms or terms 
of ar t  when used in a statute are presumed to have been used with their 
technical meaning." Id., 437; Hawley v. Diller, 178 U.S. 476, 44 L. Ed. 
1157; 8. v. Domanski, 190 A. 854 (R.I.) ; Bank v. Eelman, 183 A. 677 
(N.J.) ; By. Co. v. State, 143 S.W. 913 (Ark.). 

Synovitis (G.S. 97-53 (20))  is the inflammation of a synovial mem- 
brane and tenosynovitis or tendosynovitis is the inflammation of a synovial 
membrane which forms the protective sheath that encloses the tendon. 
I t  is sometimes used to denote the inflammation of both the sheath and 
the tendon. Webster, New Int.  Dic., 2d Ed.; Dorland, Am. Illus. Med. 
Die., 21st Ed. ; Reed & Emerson, The Relation between Injury and Dis- 
ease, p. 500; Maloy, Med. Dic. for Lawyers, 2d Ed.;  Gelber, Medico-Legal 
Text on Traumatic Injuries, p. 117. 

The causative origin of tenosynovitis is either infection (usually either 
gonorrheal or tubercular) or trauma, and traumatic synovitis is caused 
by (1)  contusion of a joint, (2 )  spraining or twisting of a joint, (3 )  over- 
use of a joint, or (4) stretching of tendons and tendon sheaths b y  repeated 
overflexion or overextension. Gelber, Medico-Legal Text on Traumatic 
Injuries, 117. "Noninfectious tendosynovitis follows blows which contuse 
tendons themselves and severe strains which overstretch them." One type 
of noninfectious tenosynovitis is "that type which follows long-continued, 
rapidly repeated, movements which create almost continuous overactivity 
of certain tendons.'' Reed & Emerson, Relation between Injury and 
Disease. 502. 

I (  Chronic strains may occur when a worker performs operations with 
parts of his body that require a repetition of movements over long hours 
. . . Rapid and often repeated motion of tendons through their sheaths 
may cause an irritation resulting in a synovitis or tenosynovitis." Reed 
& Harcourt, The Essentials of Occupational Dieeases, p. 115. 
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The average layman familiar with the term thinks of trauma as exter- 
nal force or violence which causes an injury, such FLS a cut, abrasion or 
contusion, to the outer surface of the body, or the condition produced by 
such force. However, it has a more coinprehensive meaning in the field 
of medicine. 

Trauma is an injury or wound or the resulting condition. Webster, 
New Int.  Dic.; Dorland, Sm.  Illus. Med. Dic. "Trauma can be defined 
as injury to the body inflicted by some form of outside force. I t  is 
divided into four categories: 1. Physical trauma, caused by physical 
violence; 2. Thermal trauma, caused by heat or cold; 3. Electrical 
trauma, caused by electrical energy; 4. Chemical trauma, caused by 
poisons." Gonzales, Vance, Helpern, Legal Medicine and Toxicology, 88. 
Physical trauma may be either percutaneous or subcutaneous, and sub- 
cutaneous injuries are injuries which damage the body but are not asso- 
ciated necessarily with penetrating wounds. 

Traumatic tenosynovitis is usually a result of strenuous, oft-repeated, 
or unaccustomed use of the wrist. Shands, Handbook of Orthopedic 
Surgery, p. 499. "The synovial membrane which covers the tendon and 
lines the sheath may be injured either by the trauma of over-use or by a 
force applied from without." Vol. V, Practitioner's Library of Medicine 
and Surgery, p. 905. 

The expert testimony is to like effect. The expert in orthopedic sur- 
gery stated that "wound or injury is trauma, but not all trauma comes 
under that classification. Wound or injury as the rneaning of the word 
trauma in the medical sense is not all-inclusive . . . Repeatedly putting 
the elbow through motions, to call that trauma woull3 not be a misuse of 
the word medically . . . anything that gushes something down is con- 
sidered a force." And Dr. Lancaster testified: "I would say that teno- 
synovitis could not result from repeated external trauma. Tenosynovitis 
by its very definition results from the repeated pulling and stretching of 
a particular tendon . . . Tenosynovitis is an inflammation of the sheath 
in  which the tendon moves, this inflammation can come from constant use 
in strained positions . . . I don't think this conditicn could result with- 
out the intervention of some unusual strain or use of that particular 
tendon . . . The trauma would be the continuous stretching and pulling 
of that particular ligament in his occupation." 

The Legislature, in listing those diseases which arc1 to be deemed occu- 
pational in character, was fully aware of the meaning of the term "occu- 
pational disease." Indeed, i t  in effect, defined the term in G.S. 97-52 as 
a diseased condition caused by a series of events, of a similar or like 
nature, occurring regularly or at  frequent intervals over an extended 
period of time, in employment. The term has likewise been defined as a 
di~eased condition arising gradually from the character of the employee's 
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work. These are the accepted definitions of the term. Cannelln v. Gulf 
Refining CQ. of La., 154 So. 406; Barron v. Texas Employers' Ins. Assoc., 
36 S.W. 2d 464. See also Words & Phrases, "Occupational Diseases.'' 

An injury by accident, as that term is ordinarily understood, "is dis- 
tinguished from an occupational disease in that the former rises from a 
definite event, the time and place of which can be fixed, while the latter 
develops gradually over a long period of time." 71 C.J. 601 (see cases 
in note). 

A single blow on the arm might bruise the extensor tendons to such an  
extent as to cause temporary tenosynovitis. The resulting condition 
would be properly termed an injury by accident caused by trauma. But 
it would not constitute an occupational disease, for, as stated, an occu- 
pational disease is a diseased or morbid condition which develops grad- 
ually, and is produced by a series of events in employment occurring over 
a period of time. I t  is the cumulative effect of the series of events that 
causes the disease. 

So then, it is apparent that the clause "caused by trauma in employ- 
ment" was used by the Legislature to modify the word "tenosynovitis" so 
as to include the occupational and exclude the infectious type-to include 
the traumatic and exclude the idiopathic. I n  adopting Chap. 123, P.L. 
1935, it was not making provision for compensation for "injuries by 
accident" as that term is ordinarily understood. Provision for that type 
of injury had already been made in the original Act. I t  was considering 
those diseases the causative origin of which is occupational and desig- 
nating those which are to be deemed within the new and extended defini- 
tion of "injury by accident" it was then providing. I n  using the modify- 
ing phrase, "caused by trauma in employment" it necessarily meant a 
series of events in employment occurring regularly, or a t  frequent inter- 
vals, over an extended period of time, and culminating in the condition 
technically known as tenosynovitis. This is the nature of the disease or 
condition from which the plaintiff is suffering. The award of compensa- 
tion for the resulting disability is required by the statute. 

The judgment of the court below is 
Affirmed. 

VALENTINE, J., took no part in the consideration or decision of this case. 
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BETTIE T. BUNTING v. BETTIE ANNA TILLITT COBB AND HUSBAND, 
JOHN EDWARD COBB, JR., BESS S. TILLITT GREGORY AND HUS- 
BAND, P. P. GREGORY, GIDEON TILLITT GODFREY A N D  HUBBAND, 
WILL GODFREY, BESS TILLITT GODFRET, A MINOR, AND ANY UN- 
BOBN ISSUE OF BESS S. TILLITT GREGORY AND GIDEON TILLITT 
GODFREY, P. P. GREGORY, GUARDIAN AD LITEM IFOR ANY UNBORN ISSUE 
OF BESS T. GREGORY, W. S. GODFREY, GUARDIAN AD LITEM FOR BESS 
T. GODFREY AND ANY UNBORN ISSUE OF GIDEON T. GODFRET, AND 

R. CLARENCE DOZIER, JR., GUARDIAN AD LITEM FOR ALL PERSONS WHO 
MAY BECOME REMAINDERMEN IN THE LANDS THE SUBJECT MATTER OF THIS 
PROCEEDINQ, WHETHER MINORS OR PERSORB VNDER OTHER DISABILITY, OR 

PERSONS NOT IN BEING, OR PERSONS WHOSE NAMEU A N D  RESIDENCES ARE 
NOT KNOWN, OR PEBSONS WIXO MAY I N  ANT CONTIVQENCY BE INTERESTED 
IN SAID LANDS, BUT BECAUSE OF SUCH CONTINQENCY CANNOT BE ASCER- 
TAINED. 

(Filed 19 September, 1931.) 
1. Partition 8 la- 

A vested remainderman in real estate as  a joint tenant or tenant in 
common is entitled to partition of the land provided partition or sale for 
partition does not interfere with the possession of the life tenants during 
the existence of their estates. G.S. 46-23. 

2. Tenants  i n  Common 8 8: Estates  8 1& 
G.S. 41-2 does not preclude the parties from providing for  survivorship 

in realty by written contract or in personalty by verbal agreement. 

5. Wills 8 3 3 o U n d e r  terms of this  will, children of leach life tenant,  upon 
t h e  death of t h e  life tenant,  took vested fee in  t h a t  par t  of remainder 
i n  which life tenant  held life estate. 

Testatrix devised her lands to her children for life with provision that  
upon death of any child without leaving lineal descendants such child's 
share should go to her surviving brother and sisters for life with further 
provision that  upon the death of any child leaving lineal descendants the 
remainder after the life estate should vest in the deceased child's lineal 
descendants in fee simple. By later item it  was provided that timber from 
the lands might be sold upon agreement of a majority of the life tenants 
and the proceeds of sale divided equally among testatrix' children and 
used by them in their unrestrained discretion, with further provision that  
unspent proceeds of sale or land purchased with proceeds of sale should 
descend under the will a s  realty. Held: Upon the death of a life tenant 
without surviving issue the life estate of each life tenant was increased 
proportionately, and upon the later death of another life tenant leaving a 
child him surviving, such surviving child took a vested fee in her father's 
share which was not subject to  the respective life estates of the surviving 
life tenants, and the right of the surviving life tenants to sell timber is 
limited to that  part of the remainder in which they hold their respective 
life estates, plus any other unallotted or undivided interest. 

4. Partition Q 1 a- 
A child of one life tenant in common who takes vested remainder in fee 

upon the death of her parent is entitled to partition a s  against the surviv- 
ing life tenants and the contingent remaindermen, and the right to such 
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partition is not affected by the fact that she might later inherit the fee in 
a part of the remainder in which other life tenants hold their respectire 
life estates. 

VALENTINE, J., tool; no part in the consideration or decision of this case. 

PETI~ONER and respondents appeal from Morris, J., March Term, 
1951. of CAMDEN. 

This is a special proceeding for the partition of certain lands devised 
in the last will and testament of Mrs. Bettie F. Tillitt, a widow, who died 
in 1925, leaving surviving her five children, viz. : Arkie Marchant Tillitt 
Grandy, a daughter, who died 22 July, 1933, leaving no children; 
D. Howard Tillitt, a son, who died 13 April, 1940, leaving one child, the 
defendant Bettie Anna Tillitt Cobb; Bruce Martin Tillitt, a son, who 
died 14 January, 1943, leaving one child, Bettie T. Bunting, the peti- 
tioner; the defendant, Bess Tillitt Gregory, a daughter, now about fifty- 
six years of age, who has no children, and the defendant, Gideon Tillitt 
Godfrey, a daughter, now about fifty years of age, who has one child, the 
defendant, Bess T. Godfrey, a minor about fourteen years of age. 

I t  is stated in the judgment of the court below that it was agreed that 
for the purpose of the hearing and the judgment to be entered, the same 
should be limited to a proper construction of the will of Bettie F. Tillitt, 
now deceased, as it affect* the right of the petitioner to a present parti- 
tion of the real estate devised under said will. 

The items in the will referred to herein with respect to the disposition 
of the real property of the testatrix, are as follows : 

"ITEM 4 :  My children are each and all equally dear to me, and it is 
my desire that each shall have an equal benefit from my estate. I, there- 
fore, will and devise to them my 'Brickhouse Farm,' the school lot and 
any other land I may own at the time of my death, for an during the 
term of their several lives, and should any of them die, without leaving 
lineal descendant, then in that event the portion going to such one, shall 
go to his or her surviving brother and sisters, during their natural lives, 
but to those who may leave child or children, I will and devise the re- 
mainder after said life estate in said real property to the children of my 
said deceased child or children in fee simple. 

"ITEM 5 : And it is my further will, and the foregoing is made subject 
to this, that during the life estate of my said children or any of them, 
if a majority of those living should decide that it was necessary for the 
good of all or any of my children that the timber should be sold from the 
lands above referred to, or any of them, I hereby give them full power 
and authority to sell same, or whatever portion thereof, that a majority 
of them living may think necessary, and I hereby vest them with full 
power and authority to make and execute all necessary deeds of convey- 
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ance to pass title to same, and the money arising from such sale or sales 
I direct to be divided. as above provided for the division of the land, each 
child having his or her equal shire, and the descendants of any dead child 
to have the portion going to him or her, if living, and it is my will that 
said money shall descend as land, or as it would had the timber not been 
severed frbm the land. And should any of my children die, leaving no  
child or children, before he or she may have spent the money arising 
from the sale of said timber, such residue shall descend to his living 
brother and sisters, just as hereinbefore provided for the land. But if 
any of my children shall need said money, or shall require the expendi- 
ture of the same, during his or her life, th is  will places no bar to such 
expenditure, but should said money be invested in land, or other property, 
then such land or property shall go and descend, rts hereinbefore men- 
tioned, in case of the death of any of my said children, leaving no child 
or children, but in case any of my children die leaving child o r  children, 
then in that event, the remainder in all property herein devised to any 
child shall descend to his or her child or children in fee." 

The court below held that under the provisions of the above will, the 
petitioner is an owner in fee simple of an undivided one-fifth interest in 
the lands owned by the testatrix, Bettie F. Tillitt, but since i t  cannot 
now be ascertained what interest she may have ultimately in the estate, 
and because of the power of sale vested in the surviving children, of the 
timber growing on the land, and the life estates of the respondents Bess 
Tillitt Gregory and Gideon T. Godfrey are still in existence, the peti- 
tioner is not entitled to a partition of said lands, and dismissed the hro- 
ceeding at  the cost of the petitioner 

The petitioner and respondents appeal and assign error. 

John H. Hall and Wilson & Wilson for petitione~r, appellant. 
J .  Henry LeRoy and J .  W .  Jennette for defendants, appellants. 

DENNY, J. Since the enactment of Chapter 214, section 2, of the 
Public Laws of 1887, now codified as G.S. 46-23, the owner of a fee or 
vested remainder in real estate as a joint tenant, or tenant in common, is 
entitled to a partition of the land or sale for partition of the remainder 
or reversion thereof. But such partition or sale of a vested remainder in 
real estate shall not interfere with the possession of the life tenant during 
the existence of his estate. Moore v. Baker, 222 K.C. 736, 24 S.E. 2d 
749; Priddy & Co. t i .  Sanderford, 221 N.C. 422, 20 L3.E. 2d 341 ; Baggett 
v. Jackson, 160N.C. 26, 76 S.E. 86. 

I t  is further provided in G.S. 41-2 that:  "In all estates, real or per- 
sonal, held in joint tenancy, the part or share of any tenant dying, shall 
not descend or go to the surviving tenant, but shall descend or be vested 
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in the heirs, executors, or administrators, respectively, of the tenant so 
dying, in the same manner as estates held by tenancy in common . . ." 
This statute, however, does not operate to prohibit persons from entering 
into written contracts as to any lands, or verbal agreements as to person- 
alty so as to make the future rights of the parties depend upon survivor- 
ship. Taylor v. Smith, 116 N.C. 531, 21 S.E. 202; Jones v. Waldroup, 
217 N.C. 178, 7 S.E. 2d 366; Wilson v. Ervin, 227 N.C. 396, 42 S.E. 
2d 468. 

The testatrix, Bettie F. Tillitt, in Item 4 of her will, devised a life 
estate to her five children in all her real property, providing, however, 
that if "any of them shall die w i t h o ~ t  leaving lineal descendant, then 
in that event the portion going to such one, shall go to his or her surviving 
brother and sisters, during their natural lives, but to those who may leave 
child or children, I will and devise the remainder after said life estate in 
said real pro$erty to the children of my said deceased child or children 
in  fee simple." 

I n  view of the above provisions, we hold that the remainder in which 
each child held a life estate prior to the death of Arkie Marchant Tillitt 
Grandy, was a one-fifth undivided interest, but, upon her death, without 
leaving a lineal descendant, the remainder in which each surviving child 
of the testatrix held a life estate, was increased to a one-fourth undivided 
interest. But when Bruce Martin Tillitt died after the death of his sister, 
Arkie Marchant Tillitt Grandy, leaving a lineal descendant, under the 
terms of the will, a one-fourth undivided interest in the devised lands 
vested in fee simple in the petitioner, Bettie T. Bunting, the only lineal 
descendant of Bruce Martin Tillitt, the deceased life tenant. 

I t  follows, therefore, that the surviving life tenants have no estate or 
interest in that undivided portion of the land which passed to the peti- 
tioner under Item 4 of the will upon the death of her father, Bruce 
Martin Tillitt. 

Moreover, since her present interest in the estate of Bettie F. Tillitt 
is not subject to the respective life estates of the surviving life tenants, 
the setting aside of her interest by way of partition, and giving her posses- 
sion thereof, would not constitute an interference with the possession of 
the life tenants during the existence of their estates. 

Furthermore, the mere fact that the petitioner may, under the pro- 
visions of the will of the testatrix, become the owner of an additional 
interest in the devised lands in the event either or both of the surviving 
life tenants die without leaving any lineal descendant, does not limit or 
interfere with her right to have her present fee simple interest allotted 
to her. Barber 2). Barber, 195 N.C. 711, 143 S.E. 469 ; Talley v. Murchi- 
son, 212 N.C. 205, 193 S.E. 148. A base or qualified fee which may be 
determined on a contingency, is a vested interest in property while i t  
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endures, and the owner of such an estate has the right to the present use 
and control of the property. Pendleton v. Willinnas, 175 N.C. 248, 95 
S.E. 500. 

The court below, among other things, assigned as a reason for denying 
the petitioner the relief she seeks, the fact that the testatrix, in Item 5 of 
her will, gave the life tenants, or a majority of thorie living, the right to 
sell the timber on the lands, or any part thereof, and to execute such deeds 
of conveyance as might be necessary to convey prorer title thereto. 

I t  is true that the provisions in Item 4 of the will are made subject to 
the right to sell the timber as provided in Item 5 thereof; however, i t  
seems clear to us that it was the intent and purpose of the testatrix to 
authorize the sale of the timber, or any part thereof, only upon a decision 
of the majority of those living that it was necessary to do so for the good 
of all or any of her children. Doubtless, she realized that circumstances 
and conditions might arise during the existence of the life tenancies 
which would bring about the need for financial assistance in excess of 
that her children might be able to obtain from the devised lands as life - 
tenants. I n  order to meet such contingency, or co:ntingencies, she gave 
the life tenants the right to sell the timber. Even so, she directed that 
the proceeds arising from such sale, or sales, should be divided as she 
had provided for the division of the land, "each child having his or her 
equal share, and the descendant of ally dead child to have the portion 
going to him or her, if living, and it is my will that said money shall 
descend as land, or as it would had the timber ncd been severed from 
the land." 

The testatrix further provided that if any of her children should die, 
leaving no child or children, before he or she spent the proceeds from the 
sale of the timber, such residue should descend to his brother and sisters 
just as she had provided for the land. The need of the child was made the 
sole test of his or her right to spend the proceeds, a i d  there was no limit 
on the right to use the money to meet such need. But, should the pro- 
cc.eds be invested in real or personal property, then such property shall 
go to the surviving brother and sisters upon the same terms as the land 
is devised if the life tenant dies without leaving a lineal descendant. 
Then the testatrix added this significant provision, "but in case any of my 
children die leaving child or children, then in that event. the remainder 
in all property herein devised to any child .hall descend to his or her 
child or children in fee." 

Three of the life tenants are dead. The need for the sale of the timber 
to aid them no longer exists. One died without leaving issue, the other 
two died leaving issue. The issue of these deceased life tenants had a 
vested remainder in the timber prior to the terminakon of the life estates 
subject to the power of sale provided in Item 5 o.f the will, and such 
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remainder, by the express terms of the will, became vested in them in fee 
simple upon the expiration or termination of the respective life estates. 
Hence, we hold that  upon a partition of the premises, the right of the life 
tenants to sell timber would be limited to that  part  of the remainder in 
which they hold their respective life estates, plus any other unallotted 
or undivided interest. 

There is nothing on this record to indicate the life tenants, or any of 
them, have a t  any time since the probate of the will of the testatrix in 
1926, exercised their power to sell any of the timber on the devised prem- 
ises, or attempted to do so, or that  the surviving life tenants contemplate 
doing so. I n  any event, the conclusion we hare  reached does not in any 
way limit the rights of the surviving life tenants with respect to the 
timber on any portion of the lands not partitioned or allotted. 

The appeal of the respondents is dismissed, and the judgment of the 
court below is reversed and the cause remanded for further proceeding 
in accordance with this opinion. 

On respondents' appeal-Appeal dismissed. 
On petitioner's appeal-Reversed. 

VALENTINE, J., took no par t  in the consideration or decision of this case. 

G .  C. CCTHRELL v. MILWAUKEE MECHANICS IKSURANCE COi\;lPL4NT 
OF MILWAUKEE, WISCOKSIN. 

(Filed 19 September, 1951. ) 

1. Insurance 8 1Sa- 
The word "completed" as used in describing the term of a builder's risk 

fire policy must be construed in its plain and ordinary sense, and means 
brought to an end or to a final and intended condition. 

8. Insurance 23d- 
The evidence in this case introducecl by plaintiff insured held sufficient 

to show that plaintiff's building had not reached that stage in its con- 
struction when it could be put to the use for which it was intended at the 
time it was destroyed by fire, and therefore was sufficient to withstand 
insurer's motion to nonsuit based upon the theory that plaintiff's eridence 
was insufficient to show that a t  the time of the fire the term of the build~r's 
risk policy sued on had not terminated under its provision that its term 
should not extend beyond the completion of the building. 

3. Insurance § 19a- 

The word "occupied" as used in describing the term of a builder's risk 
fire policy must be construed in its plain and ordinary sense, and means 
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a continuing tenure for a reasonable time, and does not en~bmw a mere 
transient or trivial use. 

4. Insurance 5 23d- 
Plaintiff insured's evidence that he permitted his bnilding l-tlv~rerl hy 

the builder's risk policy surd on to 11r used griitnitouslv o i l  orre oc.e.::;:io~~ 
for one dance, kegs and building material\ being nlo\ td to one side of 
the floor for the occasion, and the roof garden. restaurant, picnic terrace, 
and other parts of t h ~  llililding not Ilching usrd prior t l ~  the file wlrich 
destroyed the building, 1s 71eld suflicient to withstand inantt,r's mot1011 to 
nonsuit based upon the theorr that insured's evidence w , 3 ~  iusilffitient :o 
show that the policy had not terminated under its provisiori tlint the term 
should not extend beyond the time the building nils c~c1111it~l j n  nhole or 
in part. 

5. Trial § 22b- 
On motion to nonsuit, defendant's evitlence in conf ict with that of plain- 

tiff is not to be considered 

6. Insurance 5 2 5 b  
Insurer is not entitled to iutroduce e\idence supporting its contention of 

cancellation or termination of the policy on any grcund not supyt)rtt~tl by 
allegation. 

VALENTINE, J., took no part in the rwnsidwation or detision t>f this vase 

APPEAL by defendant from X o r r i s ,  J.. and a jury at February T r n n ,  
1951, of PASQUOTANK. 

Civil action to recover on a standard fire insurance policy with builder's 
risk clause attached as a rider. 

Certain events antedating the 1it;gation are not il dispnte 'They are 
stated in the numbered paragraphs set forth bc~low : 

1. On 26 January ,  1950. the plaintiff, G. C. Cuthrell, was iiigaged in  
constructing a building upon land onxed by him a t  E h a b e t h  City Beach 
on the Pasquotank River in ('amden County, North ('arolina. 

2. On that  day the defendant, Nilwai~kee Xechariics Insurance Porn- 
pany of Milwaukee, TTisconsin, a fire insurance corporation, and the 
plaintiff entered into a contract w!lerebg the defendant issnecl to the 
plaintiff its policy S o .  319 insuring the building against fire in the sum 
of $3,000.00, and whereby the plaintiff paid the defendant $31.44 as the 
premium for the policy. 

3. The policy was in tht. standard forni prescribed by G.S. 58-176 for 
fire insurance policies issued on property in Xorth C'arolina. I n  the 
body of the policy, it  wac stated that  the term of the policy was one year 
beginning on 26 January.  1950. A\ttached to the 1)olicy mas a rider, called 
a "builder's risk . . . forni." containing this langi~age:  "Termination of 
contract. I t  is a condition of this insurance that  this policy covers th? 
property described hrrc,in c~nly nhi l r  the b~iililinp i.: 111 proceqs of crection 
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and completion and that  the building herein is unoccupied and not com- 
pleted and that  when occupied in  whole or in part, this company shall be 
notified and rate adjusted, except that  if the building is t o  be a manufac- 
turing plant, machinery may be set up  and tested." 

4. On 5 May, 1950, the plaintiff's building was totally destroyed by 
fire. 

5 .  The plaintiff forthwith furnished notice and proofs of loss to de- 
fendant, which denied liability on the policy and tendered to plaintiff 
$25.55 as an  unearned premium on the policy computed as of 29 April, 
1950. The plaintiff declined the tender, and brought this action. 

The answer of the defendant denies liability t o  plaintiff solely upon 
this ground : "That the building destroyed by fire as alleged by the plain- 
tiff was completed and/or occupied in whole or in part, within the mean- 
ing of policy No. 319, on or before April 29, 1950, and the policy then 
became of no further force and effect." 

Wheu the cause was heard in the court below, the plaintiff insisted that  
the builder's risk clause had the effect of making the provisions of the 
standard policy form prescribed by G.S. 58-176 more restrictive, and in 
consequence was expressly invalidated by G.S. 58-177. The defendant 
countered with the claim that  the clause merely defined the duration of 
the risk, and by reason thereof was consistent with the provisions of the 
standard policy form. 

The presiding jndge upheld the defendant's position and adjudged that  
the builder's risk clause was valid, that it  limited the term of one year 
stated in the body of the policy, and that  by its terms the policy became 
inoperative when the building was completed or when the building was 
occupied in whole or in part. Moreover, the judge ruled that  the burden 
was on the plaintiff to  prove that  the policy was in force a t  the time of the 
fire, and that such burden obligated him to establish both of these propo- 
sitions by the greater weight of the evidence : (1 )  That  the building had 
not been completed; and ( 2 )  that the building had not been occupied 
either in whole or in part by the plaintiff or anyone acting for o r  under 
him a t  any time before its destruction. 

Both parties offered evidence for the avowed purpose of establishing 
their respective contentions as to these matters. The  portions of the 
testimony essential to an understanding of the legal questions arising on I 

the appeal are sumn~arieed in the opinion which follows this statement 
of facts. 

These issues arose on the pleadings, and mere submitted to the jury:  
1. Was the defendant's Policy Ko. 319 in full force and effect on 

5 May, 1950, the date of the f ire? 
2. What damages, if any, is plaintiff entitled to recover of the de- 

fendant ? 
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The jury answered the first issue "Yes," and the second issue 
"$3,000.00." The trial judge entered judgment for p'laintiff for $3,000.00 
with interest from 5 July, 1950, and the defendant appealed, assigning 
errors. 

J .  H e n r y  L e R o y  for plaintif f ,  appellee. 
W i l s o n  & W i l s o n  for defendant ,  appellant.  

ERVIN, J. Diligent search fails to uncover any North Carolina case 
involving the legality of a builder's risk clause similar to that in suit. 
Happily no occasion arises on the present record for us to determine the 
validity of the clause, or to make an independent adjudication as to its 
precise effect on the provisions of the standard policy form if i t  be valid. 
For the purpose of this particular decision only, we shall take i t  for 
granted without so adjudging that the builder's risk clause is valid and 
that the trial judge construed it aright in the court below. Inasmuch 
as the defendant admitted the issuance of the policy by i t  and the payment 
of the premium thereon by the plaintiff, we have grave misgivings as to 
the soundness of the ruling of the trial judge imposing on plaintiff the 
burden of showing that the insurance had not been terminated under 
the provisions of the builder's risk clause at the time of the loss. Not- 
withstanding this, however, we will assume without so deciding that such 
ruling was oorreot 

When it  is interpreted in the light of these assumptions, the record 
presents for determination the question whether the evidence offered by 
the plaintiff a t  the trial is sufficient to support both of these propositions: 
(1) That the building had not been completed a t  the time of the fire; and 
( 2 )  that the building had not been occupied either in whole or in part  
by the plaintiff or anyone acting for or under him at any time before its 
destruction. 

The inquiry is raised by assignments of error based on the refusal of 
the trial judge to dismiss the action upon a compulsory nonsuit, or to 
grant the defendant's prayers for a directed verdict in its favor. 

The terms "completed" and "occupied" are to be taken and understood 
in their plain and ordinary sense. Crowell c. Insurance Co., 169 N.C. 
35, 85 S.E. 37; Powers  r .  Insurance Po., 186 K.C. 336, 119 S.E. 481. 

We shall first consider whether the plaintiff's eric'ence is sufficient to 
show that the building had not been con~pleted a t  the time of the fire. 
The word "completed" means brought to an end or to a final or intended 
condition. 15 C.J.S. 665. A building is completed if, and only if, it has 
reached that stage in its construction when it can be put to the use for 
which i t  is intended. Daniel zl. Cnsualty Co., 221 N.C. 75, 18 S.E. 2d 
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819; Property Owners' Materials Co. v. Byrne (Mo. App.), 176 S.W. 
2d 650. 

When the plaintiff's evidence on this aspect of the case is taken in the 
light most favorable to him, it tends to show the things stated in the 
next paragraph. 

The building was designed for use for restaurant and recreation pur- 
poses. I t  was to contain a dining room with floor space for dancing; a 
picnic terrace with built-in tables for dining surmounted by a roof garden 
with a masonry floor for dancing; a kitchen; a storage room; and a bath 
house. At the time of the fire, the building as planned was incomplete in 
these respects: Braces, doors, inside molding, and partitions had not 
been placed in various parts of the structure; only two-thirds of the 
building had been covered by the first of two coats of paint; the bath 
house, the kitchen, the outside of the building, the picnic terrace, and the 
roof garden lacked electrical wiring; the cabinet work had not been done 
in the storage room ; the cooking fixtures and plumbing "had not been set 
up" in the kitchen; the lockers, plumbing, and shower equipment had not 
heen installed in the bath house; the walls of the pirnic terrace had not 
been erected, and built-in tables had not been put there; the supports of 
the roof garden and the banister on the stairway leading to it had not 
heen finished ; and the masonry floor had not been laid on the roof garden. 

Since this evidence indicates that at  the time of the fire the plaintiff's 
bnilding had not reached that stage in its construction when it could be 
put to the use for which it was intended, it is sufficient to establish the 
proposition that the building had not been completed at  the time of its 
destruction. 

The term ('occupied" implies a continuing tenure for a period of 
greater or less duration, and does not embrace a mere transient or trivial 
use. Sociely of Cincinnati v. Exefer ,  92 N.H. 348, 31 A. 2d 52; Lacy 
z7. Green, 84 Pa. 514. A building is occupied when it is put to a practi- 
cal and substantial use for the purpose for which it is designed. 67 
C.J.S. 84. 

When the plaintiff's testimony on this phase of the litigation is inter- 
preted most favorably to him, it tends to show the matters set forth in 
the next paragraph. 

The building was in process of construction at  all times between 
26 January, 1950, when the policy was issued, and 5 May, 1950, when 
the fire occurred. I t  was not used in any way during that entire period 
except for sereral hours on the night of 29 April, 1950, when the  lai in tiff 
gratuitously permitted Russell Twiford, a college student, to conduct a 
dance, which was attended by approximately 200 persons, in the portion 
of the building designed for future w e  as the dining room. On that 
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occasion the workmen cleared the floor for dancing by pushing "the 
lumber, the nail kegs, and different things" out of the room. 

As this evidence is indicatory of the fact that  the building was never 
put to anything more than a mere transient or trivial use, i t  is sufficient 
to show that  the building had not been occupied either in whole or in 
part by the plaintiff or anyone acting for or under him a t  any time before 
the fire. 

To  be sure, the defendant offered or elicited other testimony in sharp 
conflict with that  summarized above. Such other evidence must be 
ignored, however, in determining the legal sufficiency of the plaintiff's 
testimony to overcome a motion for a compulsory nonsuit or to with- 
stand a prayer for a directed verdict in defendant's favor. Regis ter  v. 
Gibbs, 233 N.C. 456, 64 S.E. 2d 280. 

The defendant's remaining assignments of error are untenable. None 
of them require discussion except those challenging the exclusion of the 
testimony of the defendant's witness, Mrs. Brantley McCoy, concerning 
a statement made to her by the defendant's agent, J e r ry  Wright, and the 
subsequent action taken by the Southern Loan and Insurance Company. 
This evidence was rightly rejected in the absence of any allegation that 
the policy had been canceled or terminated otherwiw than by the coni- 
pletion or occupation of the building. A e t n a  Insurunce CO. 2.. K e n n e d y ,  
301 U.S. 389, 57 S. Ct. 809, 81 L. Ed. 1177. 

The trial and judgment will be upheld, for there is in law 
No  error. 

VALENTINE, J., took no part i n  the consideration or decision of this case. 

GAY ANDERSON V. TALMAN OFFICE SUPPLIES, INC., AND ROY S. 
DOCKERT. 

(Filed 19 September, 1951. ) 
1. Automobiles $j 14-- 

Where half of a street a t  an intersection is marked for three lanes of 
traffic, the left lane for left turns, the center lane for through traffic and 
the right lane for right turns, a motorist traveling in the center lane may 
assume that a vehicle standing in the left lane awaiting change of the 
traffic signal, will turn left, G.S. 20-153, and has the right and duty to pass 
such vehicle on its right, since G.S. 20-149 does not apply in such cirrum- 
stance. 

2. Automobiles $j 8c- 
The statutory requirement that a motorist upon hearing a siren must 

drive his vehicle to the right side of the street and stop, G.S. 20-157. does 
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not relieve such motorist of the duty to ascertain before turning to his 
right that such movement can be made in safety or the duty to signal any 
vehicle approaching from his rear, G.S. 20-154. 

3. Evidence g 42d: Automobiles § 24% (c)- 
Where the owner of a vehicle is sought to be held solely on the doctrine 

of respondeat superior, a declaration of the driver immediately after the 
accident which tends to establish negligence on the part of the driver is 
competent, and since such negligence will be imputed to the master when 
the doctrine is applicable, the fact that such declaration is admitted only 
as against the driver does not affect the result as to the master. 

4. Automobiles 5 18h (3)- 
Evidence in this case tending to show that a police officer, in attempting 

to control traffic, was driving at  a speed up to thirty-five miles per hour 
with his siren sounding and was injured when a vehicle standing in a 
lane of traffic for a left turn suddenly turned to its right, causing the 
collision in suit, is held not to show contributory negligence as a matter 
of law. 

VALENTIXE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Rudisill, J., May Term, 1951, BUNCOMBE. 
Reversed. 

Civil action for damages resulting from a truck-motorcycle collision. 
On 19 April 1950, plaintiff, a motorcycle traffic police officer of Ashe- 

ville, was assisting in piloting a convoy of Army vehicles in a north- 
south direction through Asheville. Some of the vehicles by mistake 
turned east on College Street. After talking to a military policeman, 
plaintiff started in pursuit along College Street for the purpose of over- 
taking the vehicles and steering them back on the right course. He  was 
sounding his siren. The point where Valley Street intersects College 
Street is five or six blocks from the point where plaintiff turned on College 
Street and began to sound his siren. College Street is sixty feet wide. 
S s  it approaches the Valley Street intersection its southern half used by 
east-bound traffic is divided into three lanes. The outer lane is for vehicles 
intending to make a right-hand turn;  the center lane is for the use of 
through traffic; and the inner lane next to the center line of the street 
is for those who intend to turn left into Valley Street. 

As plaintiff approached the intersection of College and Valley Streets 
he was traveling in the center east-bound lane and the truck of the corpo- 
rate defendant, being operated by the individual defendant Dockery, was 
standing at  the intersection in the left-turn lane, waiting for the traffic 
light to turn green. Just as plaintiff was within about ten feet of the 
rear of the truck, Dockery suddenly cut his truck sharply ("deep") to 
the right and collided with the motorcycle of plaintiff near the curb. As 
a result plaintiff suffered certain personal injuries. 
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Plaintiff's speed was variously estimated at  from twenty to thirty or 
thirty-five miles per hour. When the truck cut to the right, plaintiff 
slowed to about twenty-five miles per hour. Immediately after the 
collision the defendant Dockery stated: "It is mg fault. I pulled in  
front of him. I heard the siren but didn't see the motorcycle." This 
evidence was admitted as against the defendant Dockery only. He  also 
stated that upon hearing the siren he started to drive to the right side of 
the street. 

I t  is admitted that the individual defendant was an employee of the 
corporate defendant and was about his master's business at  the time of 
the collision. 

Defendants allege that plaintiff was operating his motorcycle at  an 
excessive rate of speed and undertook to pass defendant's truck on its 
right in violation of law and plead such conduct a;3 contributory negli- 
gence on his part. They further allege, however, that the truck was 
headed east on College Street on its own right-hand side of the street, 
awaiting the change of the traffic light to the "go" sign, the operator 
intending to proceed on in an easterly direction. 

At the close of plaintiff's evidence in chief the court, on motion of 
defendants, entered judgment of nonsuit and plaintiff appealed. 

James S .  I i~coe l l  and Oscar S tan ton  for plaintiff appellant. 
Smathers & hfeekins and J .  Y .  Jordan,  Jr . ,  for defendunt appellees. 

BARNHILL, J. When a motorist observes signs, signals, or markings 
upon a street which are in common use by municipalities for the purpose 
of controlling and directing traffic, he has the right to assume that they 
were placed there by or under the direction of the municipal authorities. 
He  may operate his automobile in obedience to such signs or signals and 
presume that othcr motorists will do likewise. I f ,  in an action to recover 
damages for injuries inflicted by reason thereof, it is denied by the defend- 
ant that such signs, signals, or markings were official, plaintiff, in order 
to hold defendant guilty of negligence in that he disregarded them, may 
be required to show that they were placed on the street by direction of the 
proper authorities. But here there is no such denial. Hence that ques- 
tion is reserved for future consideration. 

The rule of the road contained in G.S. 20-149 does not apply where 
there are three lanes available to the motorist, as here, and the forward 
vehicle is in the left-turn lane and the overtaking vehicle is in the 
through-traffic lane. Maddoz  21. Brown,  232 N.C. 542, 61 S.E. 2d 613. 
As the plaintiff intended to proceed easterly in the center lane across 
Valley Street, and had the right to assume that defendant's truck, stand- 
ing in the left-turn lane, would turn to the left upon the change of the 
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traffic signal, he had the right and it was his duty to pass the truck on 
its right. This was the plain significance of the traffic-directing markings 
on the street. G.S. 20-153. 

Defendants seek, however, to justify the conduct of the individual 
defendant by asserting that he heard the siren and turned to the right as 
required by G.S. 20-157 which provides that :  

"(a) Upon the approach of any police or fire department vehicle giv- 
ing audible signal by bell, siren or exhaust whistle, the driver of every 
other vehicle shall immediately drive the same to a position as near as 
possible and parallel to the right-hand edge or curb, clear of any inter- 
section of highways, and shall stop and remain in such position unless 
otherwise directed by a police or traffic officer until the police or fire 
department vehicle shall have passed.'' 

But on this record this position is untenable. Regardless of the fact 
the truck was standing in the left-turn lane and plaintiff was traveling 
in the center or through-traffic lane and the effect these facts may have 
on the respective rights and duties of the parties, the approach of a police 
vehicle giving a signal by siren did not nullify or suspend the provisions 
of G.S. 20-154, or relieve the defendant Dockery of the duty to ascertain, 
before turning to his right, that such movement could be made in safety, 
or to signal any vehicle approaching from the rear. W i l l i a m s  v. Hender- 
sm, 230 N.C. 707, 55 S.E. 2d 462; Cox v.  Lee, 230 N.C. 155, 52 S.E. 2d 
355. On this record he cut his truck sharply to the right into another 
traffic lane immediat.el.v in  front of a vehicle to his rear a t  a time and 
under circumstances which indicate such movement could not be made in 
safety. This is sufficient to require the submission of appropriate issues 
to the jury. 

That the declarations of Dockery made immediately after the collision 
were admitted only as against him does not affect the result as to the cor- 
porate defendant. I t  is not alleged that the corporate defendant com- 
mitted any act of negligence. As to it, plaintiff relies on the doctrine of 
respondeat superior.  I f ,  upon consideration of all the evidence, the jury 
shall find that plaintiff suffered injuries as a proximate result of the 
negligence of Dockery, then Dockery's negligence will be imputed to the 
corporate defendant, thus imposing liability upon it for the injuries 
sustained. 

The evidence is insufficient to warrant the conclusion, as a matter of 
law, that plaintiff was guilty of such negligence as would bar his recovery 
for the injuries received. Whether there is any evidence of contributory 
negligence sufficient to require the submission of an issue is reserved for 
the court below to decide, in the first instance, on the retrial of this cause. 

The plaintiff, in his complaint, alleges that the truck was standing in 
the center lane for east-bound traffic, and defendants, in their answer, 
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allege it was s tanding on i t s  own proper  right-hand 13ide of the  street. I f  
the  facts  i n  respect thereto a r e  a s  t h e  evidence before us  tends t o  show, 
it m a y  be advisable f o r  the part ies  to  amend the i r  pleadings so as  to 
conform t o  the facts. 

The judgment  entered is 
Reversed. 

VALENTINE, J., took n o  p a r t  i n  the  consideration 01. decision of this  case. 

STATE v. HCTDNELL VAUGHN PILLOW. 

(Filed 19 September, 1961.) 

1. Arrest and Bail Q l b  
When a misdemeanor or other criminal offense is committed in the 

presence of a n  officer, he may forthwith arrest the offender without a war- 
rant, and this rule applies to drunken driving. G.13. 20-138. 

2. Arrest  and Bail § 5: Constitutional Law Q 34a- 
Where there is evidence tha t  defendant was intoxicated when he was 

arrested for  drunken driving, a delay of some two hours in procuring a 
warrant and admitting defendant to bail fails to show any infringement 
of defendant's constitutional rights, the matter being largely in the discre- 
tion of the officer and no abuse of discretion being made to appear, and the 
temporary incarceration in no way depriving defendant of the benefit of 
any witnesses in his behalf. 

3. Automobiles Q 90d- 
Evidence of defendant's guilt of drunken driving kcld ample to overrule 

his motion for nonsuit. 

4. Criminal Law Q 531- 
A charge which, in effect, instructs the jury that  the State contended 

that  nonresidents not subject to subpoena were good enough friends of 
defendant to have appeared in his behalf if he had been wrongfully ac- 
cused, held prejudicial a s  burdening defendant with the indifference or 
disloyalty of his friends, nor would such contention hare  been a proper 
subject of comment by the solicitor. 

5. S a m e  
A rharge which, in effect, instructs the jury that  the State contended 

that  the prosecuting attorney talked to defendant about two hours af ter  
his arrest and would not have had the warrant for drunken driving issued 
if he had not been satisfied from his conversation with defendant that 
defendant was guilty and that  from this circumatance alone the jury 
should infer guilt, must be held for prejudicial error. 
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6. Same- 
I t  is prejudicial error for the court to charge that the State contended 

that defendant's character was not so good because he had offered to plead 
guilty and then changed his mind when he found out the penalty for his 
offense, and pleaded not guilty. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Harris, J., May Term, 1951, NASH. New 
trial. 

Criminal prosecution on a warrant  which charges that  defendant un- 
lawfully operated a motor vehicle upon a public highway of the State 
while under the influence of intoxicating liquor. 

At  about 2 :45 p.m. on 1 Ju ly  1950, a State patrolman observed defend- 
an t  operating a motor vehicle on Highway 301 just north of Rocky 
Mount. H e  followed defendant for some time and noted that  his automo- 
bile crossed over the road onto the left shoulder and then traveled back 
to  the right shoulder. This occurred two or three times. The patrolman 
sounded his siren and defendant "pulled into the lower entrance" of a 
motor court. Defendant got out. H e  had a strong odor of alcohol on his 
breath and was unsteady on his feet. The patrolman asked him if he did 
not know he was too much under the influence to be driving. H e  replied 
that  be had had some liquor early that  morning "and did not realize until 
recently that  he had too much and that  he wanted to go in there and sleep 
. . . not to arrest him but to allow him to go in there and sleep a while 
. . ." H e  was arrested and imprisoned in the city jail for some time 
before a warrant  was issued or he was allowed bail. Upon being released 
on bail he told the desk sergeant that  he "guessed" he was under the 
influence of liquor and would not operate a car for a while. H e  wanted 
to submit to the charge, pay his fine, and continue on his trip. There 
was other evidence tending to show that  defendant was intoxicated. 

Defendant entered a plea of not guilty and testified that  he took a 
drink or two before breakfast with some friends in Petersburg, Va., to 
celebrate the birth of a child of one of his acquaintances. H e  denied he 
was under the influence of liquor a t  the time he was stopped by the officer, 
and offered evidence of his good reputation. 

There was a verdict of guilty. The court pronounced judgment on the 
verdict and defendant appealed. 

Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 

James P. Bunn, Jr., for defendant appellant. 
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BARNHILL, J. When a misdemeanor or other criminal offense is com- 
mitted in the presence of an officer, he may forthwith arrest the offender 
without a warrant. S. v. Rogers, 166 N.C. 388, 81 S.E. 999, and cases 
cited; 8. v. Loftin, 186 N.C. 205, 119 S.E. 209; Perry v. Hurdle, 229 
N.C. 216,49 S.E. 2d 400. We have held that this rule applies when the 
offense committed is the violation of the statute, G.S. 20-138, which 
forbids the operation of a motor vehicle upon a puldic street or highway 
by a person who is a t  the time under the influence of intoxicating liquor. 
S. v. Loftin, supra. While there may have been some slight unnecessary 
delay in procuring a warrant and admitting the defendant to bail, it must 
be remembered that, according to the evidence for i;he State, the defend- 
ant was under the influence of intoxicating liquor even when he was 
released on bail some two hours later. Under the circumstances the 
necessities of the case were largely within the discretion of the officer. 
9. v.  Freeman, 86 N.C. 683. No  abuse of that discretion has been made 
to appear. I t  follows that there has been no infringement of any con- 
stitutional right of defendant such as would inval~date the trial in the 
court below and require the dismissal of the action. Certainly there is 
nothing in the record to indicate that the temporary incarceration of 
defendant in any way deprived him of the benefit of witnesses in his 
behalf. 

Nor was there any error in the refusal of the court to dismiss the action 
for want of sufficient evidence to be submitted to a jury. There is sub- 
stantial evidence tending to show that defendant had committed the 
offense for which he was on trial. 

I n  the course of its charge to the jury the court reviewed the conten- 
tions made by the State. Defendant's exceptions to certain of these con- 
tentions contained in the instructions of the court merit our attention. 
A careful perusal of the charge in this respect compels the conclusion 
that it must have impressed the jury with the strength of the State's case 
and left them under the impression the court was of the opinion the 
defendant should be convicted. 

a f t e r  stating that the State contended the defendant had failed to 
produce witnesses who live in Virginia to testify in his behalf, the court 
charged: "and the State contends that if they are good enough friends 
of his for him to celebrate the christening of their baby, that they are 
good enough friends to come here and testify if they thought he had been 
wrongfully accused. S n d  the State contends that they have not done 
that." Thus the court indicated that the failure of' witnesses who were 
not subject to subpoena voluntarily to come to the aid of defendant war- 
ranted the inference that they were of the opinion that the defendant was 
not wrongfully charged, or, at  least, that the State so contended, and thus 
burdened the defendant with the indifference or disloyalty of his friends. 
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Their very absence warranted the inference that they thought defendant 
was under the influence of liquor a t  the time of his arrest. This is the 
inference the charge suggests. 

And then again: "And the State contends that the warrant would not 
have been written if the defendant had not been under the influence of 
intoxicating liquor, and the State contends that the prosecuting attorney 
wrote this warrant after talking to the defendant about two hours after he 
was arrested, and the State contends that these facts ought to satisfy you 
that this defendant was under the influence of intoxicating liquor." That 
is to say, in effect, the State contends the prosecuting attorney talked to 
the defendant. He  would not have issued a warrant if he had not formed 
the opinion, from this conversation, that defendant was guilty. From 
t i i s  circumstance alone the jury should infer guilt. 

After referring to defendant's evidence of good character and charging 
that the State contends "that even a man of good character can drink 
too much and get under the influence," it instructed the jury further 
that "the State contends that you ought not to say that this defendant's 
character is so good because of the fact that he offered to plead guilty and 
then comes in and pleads not guilty; that he changed his mind about it 
after finding out that the law in this State requires the forfeiture of your 
driving license for the period of one year." 

These contentions placed before the jury matters which they should 
not take into consideration in arriving a t  a verdict. S. v. Wyont, 218 
N.C. 5 0 5 , l l  S.E. 2d 473; Curlee v. Scales, 283 N.C. 788, 28 S.E. 2d 576; 
S. v. Isaac, 225 N.C. 310, 34 S.E. 2d 410; S. v. Warren, 227 N.C. 380, 
42 S.E. 2d 350; S. v. Akston, 228 N.C. 555,46 S.E. 2d 567; 8. v. Woolard, 
227 N.C. 645,44 S.E. 2d 29; S. v. Auston, 223 N.C. 203, 25 S.E. 2d 613; 
S. 21. Dee, 214 N.C. 509, 199 S.E. 730; S. v. Rhinehart, 209 N.C. 150, 
183 S.E. 388. I t  would not have been proper for the solicitor to have 
presented any one of them in his argument to the jury. I t  was error for  
the court to do so in its charge. Though the statements were in the form - - 
of contentions, the legal inferences and deductions they suggested were 
such as to mislead the jury and prejudice the cause of the defendant. 
S. v. Hedgepeth, 230 N.C. 33, 51 S.E. 2d 914. 

The inadiertence in thus stating the contentions of the State is one of 
those casualties which sometimes occur in the trial of a cause, notwith- 
standing the earnest desire of the trial judge to act at  all times with com- 
plete impartiality. The inadvertence having occurred, however, we can- 
not avoid taking note thereof. 

S. v. Bussell, 233 N.C. 487, relied on by the State, is distinguishable. 
For the reasons stated, there must be a 
New trial. 

VALENTINE, J., took no part in the consideration or decision of this case. 
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MOORE v. WHITLEY and RUTT v. MOORE. 

JAMES I. MOORE, MINNIE B. MOORE, MATTIE MOORE TUTEN, WIL- 
LIAM THOM.4S MOORE, CARNIE MOORE, SYLVESTER MOORE, 
THEODORE MOORE, DAVID MOORE AKD AUDREY MOORE r. T. C. 
WHITLET, 

and 
W. H. BUTT v. JAMES I. MOORE, MINNIE B. MOORE, MATTIE MOORE 

TUTEN, WILLIAM THOMAS MOORE, CARNIE MOORE, SYLVESTER 
MOORE, THEODORE MOORE, DAVID MOORE AND AUDREY MOORE. 

(Filed 19 September, 1951.) 
1. Reference 8 14a- 

Where a party objects to a compulsory reference and thereafter excepts 
to numerous findings of the referee, tenders a n  issue in respect to each, 
and demands a jury trial thereon, and ercepts to various conclusions of 
law by the referee and tenders a n  issue arising upon the pleadings, such 
party has preserved the right to trial by jury. G.S. 1-189. 

2. Reference 8 l4d- 
The jury trial upon exceptions to the report of the referee upon the 

issues of fact arising on the pleadings is solely up0.n the written evidence 
taken before the referee, but the flndings of fact and conclusions of law 
of the referee a re  incompetent as  evidence before the jury. 

3. Reference 14- 
The trial court must pass upon exceptions to the admission of evidence 

by the referee before the question of the competency of such evidence upon 
the trial is presented for review. 

4. Trespass to Try Title 8 3- 
The fact that  the general description of the land a s  set out in the com- 

plaint states that  i t  lies upon the "west side" of a certain creek does not 
justify demurrer in plaintiff's action to establish title to land on the east 
side of said creek, since plaintiff may nevertheless claim land on the east 
side of the creek if i t  he covered in the specific description as  set forth 
in  the complaint. 

5. Boundaries 8 2- 
The speciflc description in a deed controls the general description and 

i t  is only where the speciflc description is ambiguous or insufficient or 
reference is made to a fuller and more accurate description, that  resort 
may be had to the general description. 

6. Boundaries § l- 

While the location of boundaries is a question of fact for the jury, what 
a re  the boundaries is  a question of law for the court, it being for the court 
to construe its terms a s  to what land the deed intended to cover, and to 
this end the court may correct a n  inadvertence when it  plainly appears 
upon the deed itself. 

VALENTINE, J., took no part  in the consideration or decision of this case. 
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MOORE v. WHITLEY and BUTT 6. MOORE. 

APPEAL by defendant Whitley in the first action, and by plaintiff W. H. 
Butt  in the second, as above entitled, consolidated for trial, from B u r -  
gzcyn, Special  J u d g e ,  at  June  Special Term, 1951, of BEACFORT. 

These are two civil actions each for the recovery of land, and of dam- 
age for trespass thereon, consolidated for trial. 

I n  the first case, i%loore v. Tl'hitley, instituted 8 January,  1946, plain- 
tiffs allege in their complaint "that they are the owners in fee simple and 
in possession of. the following described tract of land in Richland Town- 
ship, Beaufort County, on the south side of Pamlico River and west side 
of Porter's Creek, known as S o a h  Dixorl land: Beginning a t  the mouth 
of the east prong of Deep Branch; running various courses of said east 
prong, to a pine on the south side of the main road;  thence to a long leaf 
pine, the corner of Sam Lee and others; thence with said Sam Lee's line 
to a pine standing a t  the foot of Porter's Creek bridge; thence with rari-  
ous courses of Porter's Creek to the Beginning, containing fifty (50) 
acres, more or Icss"; and that  defendant Whitley has wrongfully and 
unlawfully entered upon said land and cut and converted to his own use 
valuable timber to plaintiffs' damage in specified amount. 

Defendant Whitley, answering the above allegations in the Moore com- 
plaint, alleges that  he is the owner and in possession as tenant in common 
of an  undivided interest in and to a certain tract of land, on the east side 
of and contiguous to Porter's Creek, specifically described; and denies 
plaintiffs' title to  so much, if any, of the land described in  the complaint 
as laps thereon; and further denies any trespass upon any land belonging 
to plaintiffs. 

I n  the second, Butt c. illoore, e f  al., instituted 18  February, 1946, 
plaintiff But t  alleges in his complaint, that  he is the owner of a certain 
518 acre tract of land, specifically described, and that  the Moores, defend- 
ants therein, are trespassing thereon, and cutting and removing timber 
to his damage in  specified amount. 

The Moores, defendants in this second action, deny the plaintiff Butt's 
title in so f a r  and to the extent only that  the description set out in Butt's 
complaint may conflict with, cross or lap upon the lands of the defend- 
ants Moore, of same description as that set out in their complaint in the 
first action, to which they assert ownership and possession, and, hence, 
they deny trespass on any lands owned by Butt. 

A t  September Term, 1950, upon motion of attorney for Whitlep, 
defendant in first action, and for Butt ,  plaintiff in the second, the presid- 
ing judge entered an  order consolidating the two actions for trial, and, 
finding that  the actions involve complicated questions of boundary which 
required "a personal view of the premises," referred same to a referee 
therein named and appointed, and directed him to hear the evidence, 
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MOOBE v. WHITLEY and BUTT G. MOORE. 

examine the premises, and subwit report of his findings of fact and con- 
clusions of law separately. 

To this order of reference the Moores, plaintiffs in the first action, and 
defendants in the second, excepted and demanded a jury trial. 

The case on appeal states that plaintiffs, the Moores, contend that the 
land described in their complaint in the first action, and in their answer 
i n  the second action, actually lies on the "east" side of Porter's Creek, 
instead of the "west" side thereof. But the referee, reporting to the court, 
sets forth, among others, findings of fact that the land so claimed by the 
Moores is located on the west side of Porter's Creek; that defendant 
Whitley has not trespassed thereon; that defendant Whitley and his co- 
tenants are the owners in fee and in possession of the land described in 
his answer; and that Butt is the owner in fee and in possession of the 
land described in his complaint. And thereupon and in accordance there- 
with rendered conclusions of law. 

The Moores, styling themselves as plaintiffs, filed exceptions to numer- 
ous findings of fact set forth in the report of the referee, and tendered 
an issue in respect to each, and demanded a jury trial thereon. They also 
except to various of the conclusions of law made by the referee. They 
also tendered the issue, "Are plaintiffs the owners of the land described 
in  the complaint and in the deed from Caroline P. Bonner to S. J. Moore 
and the prior deeds connecting the title with Noah Dixon?", and state 
that this issue arises on the pleadings and is proper and necessary, al- 
though no specific finding is directed to that particular question. 

The Moores further excepted to various parts of the evidence, admitted 
by the referee, over their objections, all of which they asked to be exani- 
ined before reading of the evidence to the jury. 

Thereupon, defendant Whitley in the first action, and plaintiff Butt 
in the second action, by petition, asked that the exceptions so filed by 
the Moores be stricken out and the report of the referee confirmed, for 
that such exceptions and tender of issues are not in compliance with the 
laws of North Carolina as in such cases made and provided for preserra- 
tion of right to a jury trial. 

The court overruled the motion and held as a matter of law that the 
exceptions are sufficient, and that the Moores, plaintiffs, are entitled to 
a jury trial and accordingly the cause was set for 'rial on the exceptions 
and issues tendered. 

Whitley and Butt excepted and appeal to the Supreme Court, and 
assign error. 

John A. W i l k i n s o n  a n d  H .  8. W a r d  for plaintif ,r ,  appellees. 
Grimes d Grimes  for W h i t l e y  and  B u f f ,  appellants.  
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MOOBE v. WHITLEY and BUTT v. MOOBE. 

WIRBOBNE, J. The sole assignment of error presented for considera- 
tion on this appeal challenges the ruling of the court below in holding 
that the Moores, plaintiffs, are entitled to a jury trial. Testing their 
exceptions to the referee's report, and their tender of issues, particularly 
the issue of title arising on the pleadings, by rules of procedure for pre- 
serving right to jury trial in a compulsory reference case, as enunciated 
in decisions of this Court, i t  appears that they meet the requirement 
sufficiently to withstand successful attack. See Booker v. Highlands, 
198 N.C. 282, 151 S.E. 635; Brown v. Clement Co., 217 N.C. 47, 6 S.E. 
2d 842. See also Cherry v. Andrews, 229 N.C. 333,49 S.E. 2d 641. 

A compulsory reference, under provisions of G.S. 1-189, does not de- 
prive either party of his constitutional right to a trial by jury of the 
issues of fact arising on the pleadings, but such trial is only upon the 
written evidence taken before the referee. And the decisions of this 
Court hold that the report of the referee, consisting of his findings of fact 
and conclusions of law, are incompetent as evidence before the jury. 
Bradshaw v. Lumber Co., 172 N.C. 219, 90 S.E. 146; Booker v. High- 
lands, supra; Cherry v. Andreus, supra. 

Hence, the Moores having properly excepted to the findings of fact and 
c~nclusions of law of the referee and tendered the issue of title raised by 
the pleadings, the ruling of the court below is proper. 

And i t  is noted that since the exceptions filed by the Moores to various 
portions of the evidence have not been passed upon by the trial court, the 
questions as to the competency thereof is not now presented to this Court. 

Moreover, the appellants, Whitley and Butt, demur ore tenus in this 
Court to the complaint of the plaintiffs Moore, in the first action, on the 
ground that "the complaint does not state a cause of action for the owner- 
ship of any land on the east side of Porter's Creek." They contend that 
the description set out in the complaint expressly locates the land on the 
"west" side of Porter's Creek. On the contrary, the Moores contend that 
the specific description in their complaint locates the land on the "east" 
side of Porter's Creek, and that the specific description controls the gen- 
eral description. 

I n  this connection. the rule is that where there is a  articular and a 
general description in a deed, the particular description prevails over the 
general. See Whiteheart v. Grubbs, 232 N.C. 236, 60 S.E. 2d 101, and 
cases there cited. I t  is only when the specific description is ambiguous 
or insufficient, or the reference is to a fuller and more accurate descrip- 
tion, that the general clause is allowed to control or is given significance 
in determining the boundaries-also see Whiteheart v. Grubbs, supra, and 
cases there cited. 

Furthermore, what are the boundaries of a deed is a question of law 
for the court, where they are, is a question of fact for the jury. Scull 
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r l .  Pruden, 92 N.C. 168; Davidson I ? .  Shuler, 119 K.C. 582, 26 S.E. 340; 
Rowe v. Lumber Co., 128 N.C. 301, 38 S.E. 896; Gudger v. White, 141 
3 . C .  507, 52 S.E. 386; Sherrod v. Battle, 154 N.C. 345, 70 S.E. 834; 
Rose v. Franklin, 216 N.C. 289, 4 S.E. 2d 876; Huffman v. Pearson, 
222 N.C. 193, 22 S.E. 2d 440; Kelly T .  King, 225 N.C. 709, 36 S.E. 2d 
220; Lee v. McDonald, 230 N.C. 517, 53 S.E. 2d 84 5. 

I n  Reed v. Shenck, 14 N.C. 65, in concurring opinion by Rufin. J., 
i t  is declared "a deed is construed by the court, not by the jury. What 
land by its terms i t  was intended to cover is just as much a matter of 
law as what estate i t  conveys." See Brown o. Elodges, 232 N.C. 537, 61 
S.E. 2d 603. 

Also, the principle is established by an unbroken line of decisions of 
this Court that "mistake or apparent inconsistency in the description 
shall not be permitted to disappoint the intent of the parties if the intent 
appear in the deed." Mitchell v. Heckstall, 194 K.C. 269, 139 S.E. 435. 
See also Ritter v. Barrett, 20 N.C. 266; Cooper c .  White, 46 N.C. 389; 
.Ifizell 7). Simmons, 79 N.C. 182; Davidson v. Shder,  supra; Wiseman 
11. Green, 127 N.C. 288, 37 S.E. 272; Ipock v. Gmkins, 161 N.C. 673, 
77 S.E. 843; Williams 7). Williams, 175 N.C. 160, 95 S.E. 157; Seawell 
<I. Hall, 185 N.C. 80, 116 S.E. 189. 

I n  Wiseman v. Green, supra, it is said that "it seems to be well settled 
that the court has the right to construe a deed, and, in proper cases, to 
correct an inadvertence-a 'slip of the pen7--whm it  plainly appears 
from the deed itself." 

I n  the light of these principles i t  is clear that the demurrer ore tenus 
to the complaint should be, and i t  is hereby orerruled. And the judgment 
from which appeal is taken is 

Affirmed. 

VALENTINE, J., took no part in the consideration c~r  decision of this case. 

STATE v. JAMES WILSON SHAllPE. 

(Filed 19 September, 1931.) 
1. Bastards § S- 

Evidence that defendant acknowledged paternity of prosecutrix' child 
by paying an obstetrician before the child's birth, and by paying the hos- 
pital bill incidental to the child's birth, and by furnishing prosecutrix 
money for baby clothes, etc. ; is sufficient to be submdtted to the jury on the 
issue of paternity. 
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Evidence tending to sh0.w that defendant furnished certain sums to pay 
the hospital bill incident to the birth of prosecutrix' child and gave prose- 
cutrix money for clothes for the child, without evidence that the amount 
furnished was inadequate as of that time, and that upon her later state- 
ment that she would have to have more money, promised to provide more, 
is held insufficient to support the issue of defendant's willful failure and 
refusal to support the child, evidence of prosecutrix' demand and defend- 
ant's refusal to provide support after the issuance of the warrant being 
incompetent upon the issue. 

3. Bastards 8 l- 
In a prosecution under G.S. 49-1, 49-2, the State must not only show that 

defendant is the father of the child and has neglected and refused to 
support it, but also that such refusal is willful, i.e., intentional and without 
just cause, excuse or justification, and this element of the offense cannot 
be supported by evidence of willful failure supervening between the time 
the charge was laid and the time of trial. 

VALENTIXE, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Patton, Special Judge, a t  Special April 
1951 "A" Term of BUNCOMBE. 

Criminal prosecution upon a warrant  issued 22 September, 1950, out 
of the Domestic Relations Court of Buncombe County, North Carolina, 
charging that  defendant James T i l son  Sharpe "did wilfully and unlaw- 
fully neglect and fail to provide adequate means of support" for his minor 
child . . . born Ju ly  11, 1950,-an illegitimate child begotten on the 
body "of a certain named woman to whom he had never been married," 
etc., heard in Superior Court of said county on appeal thereto by defend- 
ant  from judgment on finding adverse to him by the Judge of Domestic 
Relations Court both as to issue of paternity, and as to guilt on the charge 
set forth in  the warrant. 

Cpon trial in Superior Court, the State offered the testimony of the 
prosecutrix and several other witnesses which tends to show this state of 
facts: Defendant, a married man, is the father of a girl child begotten 
by him upon the body of the unmarried seventeen year old prosecutrix, 
a scholastic ninth grader, and born 11 July ,  1950. When prosecutrix 
became pregnant in October, 1949, defendant and his sister took her to 
see a doctor, an  obstetrician, for examination. Defendant, upon being 
informed that  the doctor advised that  prosecutrix was pregnant, gave to 
her $50.00 to pay the doctor, and told her he wanted her to go to a hospital 
where she would be taken care of in the delivery of the child, and to have 
a private room. Pursuant thereto she made arrangements to go to a 
certain hospital, and did go there for the delivery of thp child. Defend- 
ant  gave to  prosecutrix $25.00 "to get baby clothes." When the child was 
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born, a sister-in-law of prosecutrix so informed defendant by phone, and 
told him that the mother of prosecutrix "had to hare some money to pay 
the hospital bill and he promised that he would bring it" the next day. 
He  did come then, and asked her to get in his car and go with him to the 
hospital. She did so, and he gave to her $80.00 to pay the bill, and $5.00 
to give to the prosecutrix, all of which she did. The hospital bill 
amounted to $75.80, and the sum of $4.20 of the $80.00 was refunded to 
prosecutrix. Prosecutrix stayed in the hospital five days after the birth 
of the child, and then in bed at  home about two weeks. Defendant did 
not come to see the baby at the hospital but did do so a t  the home of 
prosecutrix. To the question, asked her on cross-examination, "Then, 
after you got up it was about two months before Wilson Sharpe came 
by a", she answered "Yes." 

On. direct examination she was asked these questions, to which she 
answered as shown : 

"Q. State what, if anything, you told him in reg,ard to the support of 
the baby. 

"A. He stopped in front of my house and blowi~d and I went down 
there, and I had taken the baby to the doctor and she was two months 
old. I took her for a check-up and he asked where 1: had been and I told 
him that I had took the baby to the doctor for a check-up. I told him 
that I would have to have some money, that my mother paid the doctor, 
and he told me that he would be back and give me some money and he 
asked to see the baby and I asked him to go up to the house to see it and 
he said 'No' for me to go up and get it, so I went and . . . brought her 
to  the car and he looked at her and he asked me to give him the baby, 
and I said 'I wouldn't give it to you or anybody else.' 

"Q. What contributions has he made for the support of the baby after 
you made the demand? 

"A. Not any. 
"Q. Who has been supporting the child ? 
"A. My mother and daddy. I t  is a breast baby, but she eats baby food 

and drinks milk. Mother buys a gallon of milk at  a time for her. We 
get about nine jars of baby food every week." 

Prosecutrix, refreshing her recollection by the warrant, testified, and 
the record shows that the warrant against defendant was signed on 22 
September, 1950. She was asked to "State whether lor not this defendant 
saw you after you swore this warrant out for him in the Domestic Rela- 
tions Court," to which she answered, "Yes, he come out to my house one 
night and called me down to the steps and he asked me to come up here 
and release the warrant and if I did he would give me $20.00 a week . . . 
I told him I couldn't do that." 
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Defendant moved for judgment as of nonsuit at the close of the State's 
evidence. The motion was denied, and he excepted. Then defendant 
rested and renewed motion for judgment as of nonsuit. The motion was 
denied, and he excepted. 

The case was submitted to the jury upon two issues, the first, as to 
paternity, and the second, as to the guilt of defendant on the charge of 
willful neglect or refusal to support and maintain his named illegitimate 
child. The jury answered each issue in the affirmative, and rendered 
verdict: Guilty as charged in the warrant. 

Judgment: Confinement in the common jail of Buncombe County for 
a term of six ( 6 )  months, to be assigned to work on the roads under the 
supervision of the State Highway and Public Works Commission-the 
prison sentence being suspended upon stated conditions, until the named 
child reached the age of fourteen years. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General McMullan, Assistant Attorney-General Moody, and 
Charles G. Powell, Jr., Member of the Staff,  for the State. 

Sanford W .  Brown and William V .  Burrow for defendant, appellant. 

WINBORNE, J. While the evidence offered by the State, as shown in 
the record of case on appeal in the present prosecution, is sufficient to 
support the finding of the jury on the issue as to paternity submitted by 
the court, we are of opinion, and hold that the evidence is insufficient to 
support the criminal charge preferred against defendant. 

The charge against defendant is predicated upon the statute referred 
to as "An Act Concerning the Support of Children of Parents Not Mar- 
ried to Each Other," G.S. 49-1, which provides that "Any parent who 
willfully neglects or who refuses to support and maintain his or her 
illegitimate child shall be guilty of a misdemeanor and subject to such 
penalties as are hereinafter provided," and that "A child within the mean- 
ing of this Article shall be any person less than fourteen years of age 
and any person whom either parent might be required under the laws of 
North Carolina to support and maintain as if such child were the legiti- 
mate child of such parent." G.S. 49-2. 

I n  order to convict a defendant under this statute, G.S. 49-2, it is held 
by this Court that the burden is on the State to show not only that he is 
the father of the child, and that he has neglected or refused to support 
and maintain it, but further that his neglect or refusal is willful, that 
is, intentionally done "without just cause, excuse or justification" after 
notice and request for support. S .  v. Hayden,  224 N.C. 779, 32 S.E. 2d 
333, and cases cited. See also S .  v. Stiles, 228 N.C. 137, 44 S.E. 2d 728; 
8. v. EllZSon, 230 N.C. 59, 52 S.E. 2d 9. 
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"The charge," as stated in S. v. Summedin, 224 N.C. 178, 29 S.E. 2d 
462, opinion by Seawell, J., "must be supported by the facts as they 
existed a t  the time i t  was formally laid in the court, and cannot be sup- 
ported by evidence of willful failure supervening between the time the 
charge was made and the time of trial,-at least when the trial is had 
. . . upon the original warrant." Set' also S. a. Thompson, 233 N.C. 
345, 64 S.E. 2d 157. 

I n  the light of the statnte, and these decisions of this Court, applied 
to  the evidence offered by the State, it is manifest that  a t  the time the  
charge was laid, and the warrant  sworn out, 22 September, 1950, the evi- 
dence fails to show a willful neglect or refusal by defendant to support 
the child. Indeed, the evidence fails to show that  a t  the time the prose- 
cution was begun the amount contributed by defendant had been insuffi- 
cient to support and maintain the child. H e  had not only contributed 
$25.00 for clothes for the child, but had given to  prosecutrix $5.00, and 
she had received $4.20, the surplus of amount paid io hospital by defend- 
ant, a total of $34.20. And there is no evidence that  this amount was 
insufficient to support and maintain the child u p  to that  time. Thus it 
may be fairly contended by defendant the evidence fails to show, or t o  
support a finding, that  a t  the time the warrant  wris sworn out, he had 
neglected or refused to support or maintain his said child. 

Thus we hold that  the motion of defendant for judgment as of nonsuit 
is well taken, and should have been granted. This holding is without 
prejudice to any subsrquent events in respect to condnct of defendant i n  
his duty under the law to  support his said child. 

Reversed. 

VALENTINE, J., took no part  in the consideration or decision of this case. 

ESTHER B. REVIS v. WILLIAM W. ORIE, TRADIXG A:CD DOING BUSINEBB AS 

THE RIVERSIDE CLUB. 

(Filed 19 September, 1951.) 
1. Negligence 8 4f- 

The proprietor of a dance hall is not an insurer of the safety of its 
patrons and invitees, but is under legal duty to exercise ordinary care to 
keep its premises, and all parts thereof to which persons lawfully present 
may go, in a safe condition for the use for which rhey are designed and 
intended, and to give warning of hidden dangers :and unsafe conditions 
in so far as they can be ascertained by reasonable inspection and super- 
vision. 
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a. Sam- 
The duty of a proprietor to warn invitees of dangerous conditions or 

instrumentalities upon the premises is based upon the proprietor's superior 
knowledge concerning them, and it is only when such dangers are known 
to proprietor, or should be known to him in the exercise of due care, that 
the duty to warn obtains. 

8. Same--Evidence which fails to show that proprietor knew or should 
have known of danger is insul'Ecient to withstand nonsuit. 

Evidence tending to show that a patron at  a dance hall went from the 
well-lighted rest room into the dimly lit dance hall and, after taking about 
a step and a half from the rest room door, stumbled over a chair which 
was overturned on the floor, falling to her injury, is insufficient to be 
submitted to the jury in the absence of evidence as to how long the chair 
had been in such position before the rest room door or who had placed 
or knocked it there, since the evidence fails to show that the proprietor 
knew or should have known of the danger in the exercise of ordinary 
care, nor does evidence to the effect that the manager failed to perform 
his duty of making an inspection of the premises during the evening as he 
was required to do in the course of his employment, alter this result under 
the circumstances disclosed by the evidence. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Armstrong, J., at Regular July Civil Term, 
1951, of BUNCOMBE. Affirmed. 

Civil action to recover damages for personal injury sustained by plain- 
tiff as a result of falling over a chair at  the defendant's dance hall located 
in  the City of Asheville and known as the Riverside Club. The chair was 
lying on the floor just outside of the ladies' rest room. The plaintiff fell 
ovei the chair immediately after she stepped out of the rest room door 
into the semi-darkness of the dance hall. 

The evidence discloses that the plaintiff and her two companions went 
to the club early Saturday night, 5 February, 1949, and took seats in 
the partitioned-off booth section which partially surrounded the dance 
floor. As the crowd increased, tables were set up next to the wall on the 
other areas around the dance floor. She stayed at  the club the entire 
evening. About 11 :30 o'clock she excused herself and went to the ladies' 
rest room, where she remained for twenty or thirty minutes. The door 
to the rest room opened right off the main dance floor. Bs she stepped 
out of the rest room to return to the dance floor area, she immediately 
fell over a chair and fractured her left leg. 

There was a table about four or five steps from the door of the rest 
room, and the chair which she fell over was between the door and the 
table. She said she took only a step and a half beyond the door before 
coming into contact with the chair. She further testified: "The chair - 
was not sitting; i t  was lying down. The chair was turned over in the 
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floor. I did not see the chair before I hit it. I finst saw it when I fell 
over it." She further said the table and chair were not there when she 
went in the rest room. 

The lights in the rest room were very bright; while the lights on the 
dance floor were very dim. There were rows of 10-watt bulbs painted 
different colors,-"six or eight bulbs on each side of the dance floor and 
maybe a string through the middle." The dance floor is from sixty to  
eighty feet long and "its width about eighty per cent of its length." 

One of plaintiffs witnesses who went to the rest room earlier that night 
testified that in coming out onto the dance floor "you could not see; you 
would have to stop and get your bearings before you went on." 

There was no evidence indicating who turned the chair over or how 
long i t  had been there before the plaintiff struck it. 

From judgment of nonsuit entered at  the close of plaintiff's evidence, 
she appeals, assigning errors. 

Sanford W. Brown and William V.  Burrow for pi'aintif, appellant. 
Harkins, Van Winkle, Walton & Buck for defendant, appellee. 

JOHNSON, J. The single question presented here 1s whether the court 
erred in  allowing defendant's motion for judgment oi' nonsuit. 

As a general rule, a dance hall proprietor, like the occupant of any 
building used for ordinary business purposes, who directly or by implica- 
tion invites others to enter his place of business, is under the legal duty 
to his patrons to exercise ordinary care to keep his premises, and all parts 
thereof to  which persons lawfully present may go, in a safe condition for 
the use for which they are designed and intended, and to give warning 
of hidden dangers or unsafe conditions in so far  as can be ascertained by 
reasonable inspection and supervision. See Drt~miuright v. Theatres, 
228 N.C. 325,45 S.E. 2d 379 ; Ross v. Brug Store, 225 N.C. 226, 34 S.E. 
2d 64; Anderson v. Amusement Co., 213 N.C. 130, 195 S.E. 386. How- 
ever, such occupant is not an insurer of the safety of patrons and invitees 
who may enter the premises. See Pratt v. Ton Po,  218 N.C. 732, 12 
S.E. 2d 242 ; Fox v. Tea Co., 209 N.C. 115, 182 S.E. 662 ; Coolce v. Tea 
Co., 204 N.C. 495, 168 S.E. 679; 38 Am. Jur., Negligence, Sec. 96, pp. 
754 and 755. 

The liability of an occupant to an invitee for negligence in failing to 
keep the premises in reasonably safe condition for the invitee, or in 
failing to warn him of dangers thereon, must be predicated upon the 
occupant's superior knowledge, over that of the inv~tee or patron, con- 
cerning the dangers of the premises. And, ordinarily, it is only when 
the dangerous condition or instrumentality is known to the occupant, or 
in  the exercise of due care should have been known to him, and not known 
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to the person injured, that a recovery may be permitted. Pratt v. Tea 
Co., supra (218 N.C. 732). See also 38 Am. Jur., Negligence, Sec. 97, 
p. 757. 

I n  Pratt v. Tea Co., supra, Barnhill, J., speaking for the Court, said : 
"When claim is made on account of injuries caused by some substance 

on the floor along and upon which customers will be expected to walk, 
in order to justify recovery, it must be made to appear that the proprietor 
either placed or permitted the harmful substance to be there, or that he 
knew, or by the exercise of due care should have known, of its presence 
in time to have removed the danger or given proper warning of its 
presence.)' 

Here, the evidence tends to show that when the plaintiff came out of 
the rest room a table was sitting out on or near the edge of the dance 
floor, some five or six steps from the rest room door; that the chair over 
which the plaintiff stumbled was lying between the table and the door,- 
only about a step and a half from the door. The evidence is silent on 
when or by whom the chair was knocked or placed there. Hence there 
is no evidence upon which to predicate a finding that the defendant knew, 
or in the exercise of ordinary care should have known, that the chair was 
lying where it was. 

Nor is the plaintiff's case strengthened by the evidence of dim lighting 
in the dance hall. I t  was customary for the hall to be kept in semi- 
darkness to suit the wishes of the patrons. The evidence is that they 
"did not want too much light, they had rather be in a shady place." Any- 
way, the plaintiff testified that before she went in the rest room there was 
su5cient light in the dance hall for her to "see the people and objects 
around on the floor." And one of her companions said "it was light 
enough to have read a menu." Besides, it appears that the plaintiff was 
thoroughly familiar with the dance hall. She testified she had been there 
many times when the lighting conditions were the same. She further 
said : "I have been going out there three or four times a week for a period 
of something like four years. I knew quite a bit about the place." 

We have not overlooked the statement of the witness Hudgins, manager 
of the club, to the effect that he made no formal ('inspection through the 
dance hall on the particular evening," followed by his admission that 
"making an inspection through the dance hall was my duty and my 
responsibility." This, when considered with the rest of the evidence and 
circumstances bearing on the issue of negligence, is without material 
significance. 

This record, when interpreted in the light of the controlling principles 
of law, impels the conclusion that the plaintiff failed to make out a p r i m  
facie case of actionable negligence against the defendant. Therefore, we 
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do not reach for consideration the question of contributory negligence. 
The  judgment below is 

A5rmed. 

VALENTINE, J., took no  par t  i n  the consideration 01: decision of this case. 

ROSA LEE BLANKENSHIP ; VELDA MAY BLANKENSHIP DUCKER A N D  
EDWARD DUCKER, HER HUSBAND ; JhhlES FRANCIS BLANKENSHIP 
AND LOUISE NESBITT BLANKENSHIP, HIS WIFE; HILLIARD H. 
BLANKENSHIP AND THELMA BUMGARNER BLANKENSHIP, HIS 
WIFE; HOWARD N. BLANKENSHIP A N D  RTJBT HSRVEY BLANKEN- 
SHIP, HIS WIFE; AND CLARENCE BLANKENSHIP AND EDITH 
WRIGHT BLANKENSHIP, HIS WIFE, v. WILLIAM CLAYTON BLANK- 
ENSHIP AND MARION McCURRS BLANKENSHIP, HIS WIFE; AWD 

ARTHUR LEE BLANKENSHIP AND OhIA OWENBY BLANKENSHIP. 
HIS WIFE; AND JAMES HENRY BLANKENSHIP, INTERVEKER, BY ORDER 
OF COURT. 

(Filed 19 September, 1951.) 
1. Curtesy 8 l- 

The common law right of curtesy is declared and defined by statute in 
this State. G.S. 52-16. 

2. Curtesy Q 4- 

A husband may forfeit or release his right of curtesy. G.S. 62-13. 

3. S a m e  
Where husband and wife enter into a deed of separation in which she 

releases all rights in certain lands to him, including her dower right, and 
he releases "all rights" that he might have "in an:; estate" in the lands 
allotted to her or belonging to her a t  her death, the instrument is sufficient 
to constitute a valid and effective release of his right of curtesy in her 
lands, notwithstanding the fact his right of curtesy was not specifically 
named, the word "estate" as used being comprehensiive enough to include 
lands. 

VALENTINE, J., took no part in the consideration or decision of this case 

APPEAL by respondents and intervener James Henry  Blankenship from 
Patton, S p ~ c i a l  Judge, February Term, 1951, of BIJPI'COXBE. Affirmed. 

Petition for partition of land. 
The only question presented by the appeal is whether the interrener 

James  Henry  Blankenship was entitled to an  estate by the curtesy con- 
summate in the lands described in the petition. 

The material facts were not controverted. Six of' the petitioners and 
two of the respondents are the children and only heirs a t  law of Lanie 



N. C.] FALL TERM, 1951. 163 

Blankenship who died seized of the lands described, 4 December, 1945. 
James Henry Blankenship was the husband of Lanie Blankenship and 
the father of her children. The husband and wife separated in 1940 and 
continuously thereafter lived separate and apart from each other. I n  
1944 they executed in proper form a deed of separation, each releasing 
all rights in the property of the other, the husband James Henry Blank- 
enship agreeing that "the party of the first part (the husband) hereby 
releases all rights that he may have in any estate of the party of the 
second part which she may have at  the time of her death, and he hereby 
renounces any right of administration thereon." Again in the same 
instrument the intervener James Henry Blankenship released and quit- 
claimed to his wife "all his right, title and interest" in and to the property 
described in the petition. 

Upon consideration of the pleadings and the separation agreement the 
court below adjudged that James Henry Blankenship was not entitled to 
an estate by the curtesy consummate in the lands described, and remanded 
the cause to the clerk for further proceedings according to law. Respond- 
ents and intervener James Henry Blankenship excepted to the judgment 
and appealed. 

Oscar Stanton and Pangle  & Garrison for appellants.  
R. R. W i l l i a m s  and Robt .  R. TVilliams, Jr., for appellees. 

DEVIN, C. J. Tenancy by the curtesy is a development of the common 
law and in North Carolina the rights of the husband, and limitations 
thereon, are declared and defined by statute G.S. 52-16. I t  is a right 
which the husband may forfeit by specified acts of misconduct or which 
he may release by a separation agreement. T h o m p s o n  v. Wiggins ,  109 
N.C. 508, 14 S.E. 301; Garre t f  u.  K i r t l e y ,  97 W .  Va. 484; 35 A.L.R. 
1526; 49 A.L.R. 148; 15 A.J. 148; 25 C.J.S. 54. A release by the hus- 
band of his right of tenancy by the curtesy in his wife's lands by properly 
executed contract with his wife is expressly authorized by statute, G.S. 
52-13, with the added provision that such release may be pleaded in bar 
of any proceeding to recover the rights released. 

The only question here is whether the language in the separation agree- 
ment between James Henry Blankenship and his wife Lanie Blanken- 
ship is sufficient to constitute a ralid release and effective to bar his right 
to tenancy by the curtesy consummate in the lands described. 

The agreement was between husband and wife who had been liring 
separate and apart for several years and was for the final adjustment of 
their property rights. By it the husband obtained the wife's release to 
certain lands, and the husband released his rights in other lands to her. 
There were valuable considerations moving to each. True. the wife's 
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release specifically mentioned dower while in the release of the husband 
tenancy by the curtesy was not specifically named, but we cannot conceive 
it was the intention of the parties in executing thi!3 final settlement of 
property rights that the wife should release all her rights in the lands 
passing to him while he retained a contingent right or interest in lands 
conveyed to her. We think the language of the separiation agreement that 
the husband released "all rights" that he might have "in any estate" of 
his wife at  her death is sufficient to support the conclusion that a release 
of his right of tenancy by the curtesy was intended. The word "estate" 
as here used is comprehensive enough to include land.. Black's Law Dic- 
tionary; Hass v. Hass, 195 N.C. 734 (740), 143 S.E. 541; Powell 21. 

Woodcock, 149 N.C. 235, 62 S.E. 1071; Foil 21. Newsome, 138 N.C.  115, 
50 S.E. 597. 

We conclude that the court below has ruled correctly, and that the 
judgment rendered must be 

Affirmed. 

VALENTINE, J., took no part in t,he consideration or decision of this case. 

FAGG SAWYER v. SOUTHERN RAILWAY COMPANY AND JOE SAWYER. 

(Filed 19 September, 1951.) 
1. Negligence Q 1 9 0  

Nonsuit is properly entered when plaintiff by his own testimony makes 
out a clear case of contributory negligence, and thus proves himself out 
of court. 

2. Railroads 8 8- 
Plaintiff's testimony was to the effect that he saw the headlight of de- 

fendant's train backing toward him, that he knew the train would continue 
on the sidetrack or turn onto a spur track, that he acted on an assump- 
tion that the train would turn aside on the spur and placed his hand on 
a boxcar or got between boxcars standing on the sidetrack, and was in- 
jured when the train crashed into them. Held:  Plaintiff's testimony 
clearly establishes contributory negligence barring recovery notwithstand- 
ing that there was no light or trainman on the rear of the backing train. 

VALEXTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Rousseau, J., May Term, 1951, of HAYWOOD. 
Affirmed. 

This was suit to recover damages for a personal injury alleged to have 
been caused by the negligence of the defendant. 
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Plaintiff's injuries allegedly resulted from the operation of defendant's 
engine and cars along one of its tracks in Bryson City on the evening of 
21 December, 1949. According to his complaint he was standing with his 
hand on a boxcar on defendant's sidetrack when it was struck by the train 
and he was caused to fall under the car and suffered injury. He  alleged 
the train was being backed without warning, or lights, or man on the rear 
end of the train in the direction in which it was moving. 

On the trial the plaintiff testified that on the evening alleged he walked 
north on Everett Street, across the 3 tracks of the railroad to an unnamed 
street or road which runs east parallel with the tracks to Greenlee Street 
( a  north-south street parallel with Everett Street), and that he walked 
east on this road until he came near a spur track branching off from the 
sidetrack to the north. As he approached this spur track he observed the 
glare of the headlight of the engine which was backing cars west on the 
sidetrack in his direction. He  said, "I looked and saw this glare of the 
lights and knew that the engine was above Greenlee Street- . . . I 
heard no whistle and no noise, but I knew the train was backing in a 
westerly direction toward me as I moved up this narrow road." Plaintiff 
stopped when 15 to 25 feet of the spur track uncertain whether the train 
might be coming in on the spur and block his crossing or continue west 
on the sidetrack. There the road runs close to the sidetrack. On this 
sidetrack there were two or three cars standing. He  said: "I waited 
there in the darkness, this road is at  the edge of that track, and at  that 
time I started to answer a act of nature, and I reached over and put my 
hand on the second car, thinking this train would come back on the spur 
. . . I saw all at  once that I had misjudged it and the train shoved and 
slammed into the first car and shut me in between those two cars,' and I 
reached up and tried to grab on to the coupling and missed and fell 
between the tracks." Plaintiff said he saw no light and no one on the 
back of the car as i t  approached. 

On cross-examination plaintiff testified he saw the engine pushing cars 
in the direction of those three cars on the sidetrack, and that he walked 
over to the second car to answer a call of nature. "I knew this engine 
was moving up there then in the direction of the car that I put my hand 
on.)) Plaintiff was familiar with the location of the tracks, spur and 
switch to the spur. Plaintiff admitted he had consumed a small amount 
of whiskey that afternoon, but was not drunk. 

There was other evidence for plaintiff not material to this appeal, and 
also evidence offered by defendant. 

At the close of all the evidence defendant's motion for judgment of 
nonsuit was allowed, and from judgment dismissing the action plaintiff 
appealed. 
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W. R. Francis for plaintiff, appellant. 
Joyner & Howison and Jones d2 Ward for defendants, appellees. 

DEVIN, C. J. I t  has been repeatedly said by this Court that judgment 
of involuntary nonsuit may properly be entered when the plaintiff by his 
own testimony makes out a clear case of contributory negligence, and 
thus proves himself out of court. Hayes v. Tel. Co., 211 N.C. 192, 189 
S.E. 499; Hampton v. Hawkins, 219 N.C. 205, 13 8.E. 2d 227; Barlow 
v. Bus Lines, 229 N.C. 382, 49 S.E. 2d 793; Howard v. Bingham, 231 
N.C. 420, 57 S.E. 2d 401; Carruthers v. R. R., 232 N.C. 183, 59 S.E. 2d 
782. Here the plaintiff testified he saw the engine and cars backing 
toward him, and he stopped to see whether the train would continue on 
the sidetrack on which i t  was moving or turn into a spur track which 
crossed plaintiff's path. Instead of waiting to determinethe event, plain- 
tiff, according to his own testimony, walked over to some cars standing 
on the sidetrack on which the train was coming, and laid his hand on one 
of them or got between two of them, and was injured when the train 
continuing on the sidetrack pushed into those cars. 

The fact that there was no light or trainman on the end of the train 
approaching would not relieve plaintiff of the duty to exercise ordinary 
care when he saw the train coming, observed its movement, and knew 
it must come on either the sidetrack or the spur track:. Without waiting, 
he acted on the mistaken idea that the train would t u m  aside on the spur, 
and in some way got between the cars on the sidetrack. Contributory 
negligence seems to have been clearly established by plaintiff's own 
testimony. 

Judgment affirmed. 

VALENTINE, J., took no part in the consideration or decision of this case. 

C. S. LAMB v. ABNER N. STAPLES, JENNIE STAPLES, ALVIN N. 
STSPLES AND BETTY STAPLES. 

(Filed 19 September, 1951.) 
1. Venue 5 2a- 

An action for damages for breach of contract to convey timber upon 
allegation that defendants had breached the contracli by conveyance of a 
part of the timber to another, without the joinder of the grantee of the 
timber, is held not an action for the recovery of real property within the 
purview of G.S. 1-76, since specific performance could not be decreed, and 
defendants' motion to remove to the county in which the timber is situate 
is properly denied. 
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a. Pleadings 8 5- 
The relief to which plaintiff is entitled is to be determined by the alle- 

gations of the complaint and not by the specific relief for which he prays. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from illorrk, J., at Chambers 20 January, 1951. 
From PASQUOTANK. 

This is a civil action instituted in Pasquotank County to recover 
damages for breach of contract. 

The plaintiff alleges he entered into a written contract with the defend- 
ants to convey to him approximately 1,200 acres of timber lands in 
Camden County for a consideration of $45,000 ; that, in the meantime, 
he had contracted with one L. E. Collins to sell him 295 acres of the land 
for the sum of $55,000; that the defendants learned of the plaintiff's 
contract with Collins and conveyed directly to him the 295-acre tract 
of land for a consideration of $50,000, retaining the remainder of the 
land which they had contracted to convey to him. 

The plaintiff alleges he has been damaged by the failure of the defend- 
ants to carry out their contract with him, in the sum of $10,000 as a 
result of the sale and conveyance of the 295 acres of land by the defend- 
ants to L. E. Collins, and in the sum of $90,000, the alleged value of the 
remaining 905 acres of the 1,200-acre tract the defendants contracted to 
convey to the plaintiff. He  prays for judgment against the defendants 
for damages in the sum of $100,000. 

I n  apt time the defendants filed a written motion for change of venue to 
Camden County on the ground that the plaintiff's action is for the recov- 
ery of real property or an interest therein. The motion for removal was 
denied, and the defendants appeal assigning error. 

Howard W .  Dobbins and J .  W .  Jennette for plaintiff, appellee. 
J .  Henry LeRoy for defendants, appellants. 

DENNY, J. The defendants having breached their alleged contract 
with the plaintiff by conveying a portion of the premises they agreed to 
convey to him, to L. E. Collins, they are not now in a position to comply 
with a judgment for specific performance. Moreover, their grantee, 
L. E. Collins, the present owner of a portion of the 1,200-acre tract of 
land, is not a party to this action. White zs. Rankin, 206 N.C. 104, 173 
S.E. 282. 

The plaintiff in his complaint does not undertake to allege facts to 
support a decree for specific performance, but on the contrary bottoms 
his action on the breach of the contract, and seeks to recover damages 
resulting therefrom. Such an action is not for the recovery of real prop- 
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erty or any interest therein as contemplated by G.S. 1-76. Whi te  v. 
Rankin,  supra; Warren v. Herrington, 171 N.C. 165, 88 S.E. 139; Max 
v. Harris, 125 N.C. 345, 34 S.E. 437. 

The facts alleged in  the complaint in the case of Mortgage Co. v. Long, 
205 N.C. 533, 172 S.E. 209, upon which the defendants are relying, were 
held by the court to be sufficient to support a decree of foreclosure al- 
though the prayer for relief was for a money judgment only on a note 
which the plaintiff alleged was secured by a mortgage. The prayer was 
also for such other and further relief as plaintiff might be entitled in 
law or equity. Since, under the plaintiff's allegations, it was clearly 
entitled to a decree of foreclosure, the court held the motion to remove 
to the county in which the mortgaged premises were situate, should have 
been allowed. 

I t  is the general rule that a plaintiff may obtain such relief in an action 
as he is entitled to upon the facts alleged in his complaint and established 
by his proof. Therefore, the relief to which a plaintiff is entitled must 
be determined by the allegations in his complaint and not by the specific 
relief for which he prays. Mortgage Co. v. Long, supra; Jones v. R. R., 
193 N.C. 590,137 S.E. 706; Shrago v. Gulley, 174 N.C. 135,93 S.E. 458; 
Warren v. Herrington, supra; Baber v. Hanie, 163 N.C. 588, 80 S.E. 57; 
Council1 v. Bailey, 154 N.C. 54, 69 S.E. 760. I n  applying this rule to 
the allegations of plaintiff's complaint, it is clear that the plaintiff is 
seeking damages only and not specific performance. Consequently, the 
denial of the defendant's motion to remove this action to Camden County 
for trial, will be upheld. 

Judgment of the court below is 
Bffirmed. 

VALENTINE, J., took no part in the consideration or decision of this case. 

STATE r. HUGH (DOPEY) FUQUA. 

(Filed 19 Septembw, 1951.) 

1. Intoxicating Liquor § 9c: Criminal Law § 35- 
Hearsay evidence to the effect that defendant sold intoxicating liquor 

a t  his store and that he employed a certain person as his "runner" is 
properly considered by the jury when admitted in erjdence without objec- 
tion. 
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a. Intoxicating Liquor g 4 b  
h person has possession of intosicating liquor within the purview of 

G.S. 18-2 when he has the power and intent to control its disposition or 
use, either alone or in combination with others. 

8. Intoxicating Liquor § Dd- 
Evidence to the effect that defendant's employee went from defendant's 

store in North Carolina across the road to a barn in Virginia and returned 
to the store with a cup, that immediately thereafter an officer entered the 
store, saw the cup on the counter, that a third person, who immediately 
thereafter disclaimed any interest therein,,picked it up, and that the officer 
took possession of the cup and discovered that it was filled with intoxicat- 
ing liquor diluted by Coca-Cola, held sufficient to sustain defendant's con- 
viction of illegal possession of the intosicating liquor. 

4. Intoxicating Liquor 8 4a- 
I t  is illegal for a person to possess in a dry county any intoxicating 

liquor for any purpose not sanctioned by the Turlington Act of 1923 or by 
the provisions of the Alcoholic Beverage Control Act of 1937. G.S. 18-2, 
G.S. 18-11, G.S. 18-49, G.S. 18-58. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Pless, J., and a jury, a t  March Term, 1951, 
of CASWELL. 

This is a criminal action in which the defendant was originally charged 
in  seDarate counts with these offenses: (1)  Possession of intoxicating 

\ z L. 

liquor for the purpose of sale; and (2)  illegal possession of intoxicating 
liquor. The crimes were allegedly committed in Caswell County, which 
does not operate county liquor stores under the Alcoholic Beverage Con- 
trol Act of 1937. 

The only testimony a t  the trial was that  of the State's witness, Roy 
Fowlkes, a deputy sheriff of Caswell County, who made out this case for 
the prosecution : 

For  an appreciable period preceding 25 November, 1950, the defendant 
operated a small grocery store adjacent to a road a t  a place in Caswell 
County, North Carolina, just south of the dividing line between the State 
of North Carolina and the Commonwealth of T7irginia. There was a 
barn in the edge of Virginia "right across the road" from the defend- 
ant's place of business. I t  had been repeatedly reported to  law enforce- 
ment officers of Caswell County that  the defendant sold intoxicating liquor 
a t  his store, and that  he employed one "Big Head" Ware as a runner to 
go into Virginia and "bring liquor back." On the night of 25 November, 
1950, the defendant, Ware, a man named Straighter, and two women were 
i n  the store. Deputy Sheriff Fowlkes, who mas nearby, observed Ware 
carrying a cup from the store to the barn, where he temporarily vanished. 
After a few seconds, Fowlkes saw Ware  return to the store from the barn 
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"with the same cup." Fowlkes forthwith entered the store. As he did 
so, he perceived the cup standing on a counter between the defendant and 
Straighter just an  instant before the latter "picked i t  up  off the counter 
and held it on the side." Fowlkes did not see the defendant touch the 
cup or "have anything to do with it." Fowlkes took the cup from 
Straighter, and discovered that  it was filled with the intoxicating liquor 
diluted by Coca-Cola. Straighter immediately disclaimed any interest i n  
the "liquor," but the defendant "didn't say whether i t  was his or not." 
Shortly thereafter Fowlkes searched the barn with "the Virginia law" 
and "found several pieces of pints of liquor, some bottled-in-bond and 
some white" there. 

The  jury acquitted the defendant on the count charging possession of 
intoxicating liquor for the purpose of salt), and convicted him on the count 
charging illegal possession of intoxicating liquor. Judgment was pro- 
nounced against defendant on the last mentioned count, and he appealed. 

Attorney-General McMullan, Assistant Attorney-General ,$Ioody, and 
Robert B. Broughfon, Xember o f  Staff, for the State. 

P. W .  Glidewell, Sr., for defendant, appellant. 

ERVIS, J. The defendant does not question the propriety of the ad- 
mission of any of the evidence of the State's witness, Deputy Sheriff 
Fowlkes. I n  consequence, the testimony as to reports to law enforcement 
officers concerning the actirities of the accused is gwerned by the rule 
which prevails in this jurisdiction that  where hearsay is admitted without 
objection, i t  may be considered with the other evidence and given any  
evidentiary value which i t  may possess. Xaley I:. Furniture Co., 214 
N.C. 589, 200 S.E. 438. 

The solitary assignment of error made by the defendant is that  the tr ial  
judge erred in refusing to dismiss the action upon a compulsory nonsuit. 
G.S. 15-173. 

Inasmuch as the criminal laws of North Carolina hare  no force beyond 
the borders of the State and cannot apply to any intoxicating liquor which 
may have been cached a t  the barn in the Commonwe::lth of Virginia, the 
validity of the conviction of the defendant necess:\rily hinges on the 
sufficiency of the State's testimony to establish these two propositions: 
(1) That  the defendant possessed the intoxicating liqiior contained in the 
cup found in his store: and (2)  that  the defendant's possession of such 
intoxicating liquor waq illegal. 

An accused has poscession of intoxicating liquor within the meaning 
of the law when he has both the power and the intent to control its dispo- 
sition or use. The  requisite power to control map  r c d e  in the accused 



N. C.] FALL TERM, 1951. 171 

acting alone or in combination with others. S. v. M e y e r s ,  190 N.C. 239, 
129 S.E. 600. 

This being true, the testimony offered by the State a t  the trial justifies 
the inference that  the defendant had possession of the intoxicating liquor 
in  the cup; for such evidence tends to  show that  the defendant, acting 
either alone or in combination with his servant, "Big Head" Ware, had 
both the power and the intent to control the disposition or use of such 
liquor. 

This brings us to the final inquiry whether the testimony is sufficient 
to sustain an  additional inference that  the defendant's possession of the 
intoxicating liquor in the cup was illegal. 

Caswell County has not elected to operate county liquor stores under 
the Alcoholic Beverage Control Act of 1937. Hence, it is  unlawful for 
any person to possess any intoxicating liquor in Caswell County in any 
manner or in any place or for any purpose not sanctioned by the Tur-  
lington Act of 1923, or by the provisions of the Alcoholic Beverage Con- 
trol Act of 1937 applicable to counties not engaged in operating county 
liquor stores. S. v. Rarnhardt, 230 N.C. 223, 52 S.E. 2d 904; S. v. Davis, 
214 N.C. 787, 1 S.E. 2d 104. 

The evidence presented by the State indicates that  the defendant 
possessed the intoxicating liquor in the cup a t  his store so that  it might 
be put to use as a beverage a t  that  place. Possession of intoxicating 
liquor in such a manner and a t  such a place for such a purpose is not 
sanctioned by any relevant provision of the Turlington ,4ct or the Alco- 
holic Beverage Control -4ct. General Statutes, sections 18-2, 18-11, 18-49, 
18-58; Chapter 457 of the Session Laws of 1945. Fo r  this reason, the 
testimony warrants the conclusion that  the defendant illegally possessed 
the intoxicating liquor in question. 

N o  error. 

VALENTINE, J., took no part in the consideration or decision of this case. 

SCOTT DILLINGHAM v. BLUE RIDGE MOTORS, INC. 

(Filed 19 September, 1951.) 

1. Appeal and EITO~ 8 6c (3)- 

A broadside exception and assignment of error to the findings of fact 
and conclusions of law as set out in the judgment presents only whether 
the facts found support the judgment. 
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2. Judgments 07a- 
The court's findings that plaintiff had failed to establish mistake, sur- 

prise, inadvertence or excusable neglect, and that he had failed to show 
a meritorious defense, sustains the court's judgment denying plaintiff's 
motion under G.S. 1-220 to set aside the judgment by default against him 
on defendant's counterclaim. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Rudisill ,  J., at  May Term, 1951, of BUN- 
COMBE. 

Civil action in claim and delivery by plaintiff to recover possession 
of an automobile held by the defendant to preserve its mechanic's lien 
for repairs under G.S. 44-2. The defendant, after replevying and holding 
the automobile, filed answer denying the plaintiff's right to possession and 
by way of counterclaim set up its lien for repairs in the amount of 
$170.14. The defendant's answer containing the counterclaim was duly 
served on the plaintiff by the sheriff of Buncombe County. N o  reply 
or other pleading was filed within the statutory per.iod therefor and the 
Clerk of the Superior Court entered judgment by default final on the 
counterclaim. Thereupon, the plaintiff moved the C'lerk to set aside the 
judgment for mistake, excusable neglect, and so forth, under the provi- 
sions of G.S. 1-220. The motion was denied and the plaintiff appealed to 
the Judge of the Superior Court. 

From judgment affirming the action of the Clerk, the plaintiff appeals, 
assigning errors. 

Scott Dillingham, plaintiff, in  propria persona, appellant. 
J .  M .  H o m e r  for defendant, appellee. 

JOHNSON, J. The plaintiff merely excepted to the judgment below and 
assigned as error the court's "findings of fact and conclusions of law as 
set out in said judgment." This assignment of error is broadside. The 
exception and assignment bring up only the question whether the facts 
found support the judgment. Bailey v. McPherson, 233 N.C. 231, 63 
S.E. 2d 559; Burnsville v. Boone, 231 N.C. 577, 58 S.E. 2d 351. The 
Judge below found as facts that the plaintiff failed to establish either (1) 
mistake, surprise, inadvertence, or excusable neglect, or (2)  that he has 
a meritorious defense to the counterclaim within the purview of G.S. 
1-220. These findings support the judgment. No error appears on the 
face of the record. Therefore, the judgment below i 3  

Sffirmed. 

VALENTINE, J., took no part in the consideration or decision of this case. 
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E. W. COPPEDGE, ADMINISTRATOR OF J. W. COPPEDGE, DECEASED, v. N. C. 
COPPEDGE AND WIFE, MARP B. COPPEDGE; E. W. COPPEDGE, UN- 
MARRIED ; ERNEST J. WHELESS AND WIFE, MOZELLE Mc. G. WHELESS, 
BLONNIE BUNN, WIDOW OF P. R. BUNN, DECEASED; LUCILLE W. 
HARRIS AND HUSBAND, G. H. HARRIS;  RUBY W. DOBSON AND Hus- 
BAND, CECIL R. DOBSON ; VIVIAN W. TAYLOE AND HUSBAND, GORDON 
B. TATLOE ; BENJAMIN F. WHELESS, UNMARRIED ; CHARLES 
MARION WHELESS, UNMARRIED; P. ,C. COPPEDGE AND WIFE, AL- 
VERTA M. COPPEDGE; S. A. COPPEDGE AND WIFE, MAY P. COP- 
PEDGE; DAISY C. WHEELER AND HUSBAND, J. H. WHEELER; 
BEULAH C. BUNN AND HUSBAND, NORFOLK BUNN; MARP ETTA C. 
GRIFFIN AND HUSBAND, S. D. GRIFFIN; MYRTLE C. BUNN AND HUB- 
BAND, J. W. BUNN. 

(Filed 26 September, 1951.) 
1. wills 5 31- 

The intent of testator a s  gathered from the four corners of the instru- 
ment is the polar s ta r  in its interpretation, and will be given effect unless 
contrary to some rule of law or to public policy. 

In order to effectuate testator's intent, the courts may transpose or 
supply words, phrases or clauses when the context manifestly requircs 
it, and may disregard or supply punctuation. 

In  construing a will every word or clause will be given effect if possible, 
and apparent repugnancies reconciled, and irreconcilable repugnancies 
resolved by giving effect to the general prevailing purpose of testator. 

4. Wills § 34- 
Testator left him surviving a brother, a half brother, children of a 

deceased sister, children of a deceased brother, and grandchildren of a 
deceased sister. Testator directed that  the remainder of his estate "be 
divided among my legal heirs, . . . equally, share and share alike as pro- 
vided by laws of North Carolina . . ." Held: The beneficiaries take per 
capita and not per stirpes, this result being necessary to give effect to the 
words "equally, share and share alike" and the phrase "as provided by 
laws of North Carolina" being given eflect a s  ascertaining who are his 
legal heirs. 

VALENTINE, J., took no part in the consideration or decision of this case. 

JOHNSOK, J., dissenting. 

APPEAL b y  defendants Ernes t  J. Wheless a n d  wife, Mozelle Mc. G.  
Wheless; B o n n i e  Bunn,  widow of P. R. Bunn,  deceased; Lucille W. 
H a r r i s  and  husband, G. H. H a r r i s  ; R u b y  W. Dobson and  husband, Cecil 
R. Dobson ; Vivian W. Tayloe and husband, Gordon B. Tayloe ; Benjamin  
F. Wheless, unmarried ; Charles Mar ion  Wheless, unmarried ; and  Myrtle 
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C. Bunn and husband, J. W. Bunn, from H a r k ,  (J., February Term, 
1951, of NASH. 

This is an action instituted pursuant to the provisions of the Uniform 
Declaratory Judgment Act, to determine the rights cf the parties in and 
to the real and personal estate of J. W. Coppedge who died testate on 
12 July, 1949. 

The testator never married, but left surviving him the following col- 
lateral heirs, or next of kin : A~brother, E. W. Coppedge; a half brother, 
N. C. Coppedge; Ernest J. Wheless. Blonnie Bunn, Lucille W. Harris, 
Ruby W. Dobson and Vivian W. Tayloe, children of a deceased sister, 
Mrs. Miley J. Wheless; and Benjamin F. Wheless and Charles Marion 
Wheless, children of B. J. Wheless, a deceased son of Mrs. Miley J. 
Wheless; and P. C. Coppedge, S. A. Coppedge, Daisy C. Wheeler, Beulah 
C. Bunn, Mary Etta C. Griffin, and Myrtle C. Bunn, children of a de- 
ceased brother, S. J. Coppedge. 

The testator, in Item 1 of his will, bequeathed to his niece, Mrs. Myrtle 
Coppedge Bunn, the sum of $1,000, and disposed of the residue of his 
estate in Item 3 of his will which reads as follows: 

"3 : The remainder of my estate is to be divided among my legal heirs, 
including said Myrtle Coppedge Bunn, equally, shaw and share alike as 
provided by laws of North Carolina, after the said $1,000 mentioned in 
paragraph 1 has been paid." 

The court below held that the residue of the estate was to be divided 
per stirpes and not per capita. The appellants hereinbefore named, 
appeal to the Supreme Court, and assign error. 

L. L. Davenport for E.  W .  C~ppedge ,  plaintiff, appellee. 
0. B. Moss and Iiill Yarborough for defendants, appellants. 
Itimous T .  Valentine and Cooley $& May for defendants, appellees. 

DENNY, J. The intent of the testator is the polar star that must guide 
the courts in the interpretation of a will. Buffaloe v. Blalock, 232 K.C. 
105, 59 S.E. 2d 625; Elmore v. Austin, 232 N.C. 13, 59 S.E. 2d 205; 
Cannon v. Cannon, 225 N.C. 611, 36 S.E. 2d 17;  Holland v. Smith,  224 
N.C. 255, 29 S.E. 2d 888. This intent is to be gathered from a consid- 
eration of the will from its four corners, and such intent should be given 
effect unless contrary to some rule of law or at  variance with public 
policy. House v. House, 231 N.C. 218, 56 S.E. 2d 695 ; Williams v.  Rand, 
223 N.C. 734, 28 S.E. 2d 247; Heyer v. Bulluck, 210 N.C. 321, 186 
S.E. 356. 

It  is permissible, in order to effectuate or ascertain a testator's inten- 
tion, for the Court to transpose words, phrases, or c1,suses. Williams v. 
Rand, supra; Heyer v. Bulluck, supra; Washburn v. Biggerstaff, 195 
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N.C. 624, 143 S.E. 210; Gordon v. Ehringhaus, 190 N.C. 147, 129 S.E. 
187; Crouse v. Barham, 174 N.C. 460, 93 S.E. 979; Baker v. Pender, 50 
N.C. 351. 

Likewise, to effectuate the intention of the testator, the Court may 
disregard, or supply, punctuation. Williams v .  Rand, supra; Carroll v. 
Herring, 180 N.C. 369, 104 S.E. 892; Bunn v. Wells, 94 N.C. 67; Stod- 
dart v. Golden, 3 A.L.R. 1060, 178 Pac. 707. Even words, phrases, or 
clauses will be supplied in the construction of a will when the sense of the 
phrases, or clauses, in question, as collected from the context, manifestly 
requires it. Williams v. Rand, supra; Washburn v. Biggerstaff, supra; 
Gordon v. Ehringhaus, supra; Crouse v. Barham, supra; Howerton v. 
Henderson, 88 N.C. 597; Dew v. Barnes, 54 N.C. 149; Sessoms v. Ses- 
som, 22 N.C. 453. 

The only question involved in this appeal is whether the beneficiaries, 
under the residuary clause of the will of J. W. Coppedge, take per capita 
or per stirpes. 

Our Court has experienced considerable difficulty in similar cases. I n  
Stowe v. Ward, 10 N.C. 604, the language construed was as follows: ('It 
is my will, and I do allow that all the remaining part of my estate, both 
real and personal, be equally divided amongst the heirs of my brother, 
John Ford, the heirs of my sister Nanny Stowe, the heirs of my sister 
Sally Ward, deceased, and nephew, Levi Ward." The Court was re- 
quested to pass upon the manner in which the personal property was to 
be distributed. I t  held that the word "heirs" was used in the sense of 
"children" and as a designation of persons, and directed a distribution of 
the property per capita. Later, the parties requested the Court to con- 
strue the same language with respect to the disposition of the real prop- 
erty, the opinion being reported in 12 N.C. 67. There the Court held 
the beneficiaries under the will took per stirpes and not per capita. When 
the second opinion was handed down, the personal property had been 
distributed per capita, whereupon another action was instituted by Ward 
c. Stow, et  ah., 17 N.C. 509, to compel a redistribution of the personal 
property per stirpes. The Court held that the first opinion construing 
the will, to the effect that the beneficiaries thereunder took per capita, 
was correct and overruled Stow v. Ward, 12 N.C. 67. 

I n  Bryant, Admr., v. Scott, 21 N.C. 155, the residue of the estate was 
"to be equally divided" among Edith Bryant, Margaret Parker, Julia 
Valentine, and the children of his daughter Temperance, and the children 
of a deceased son James. The Court held the division to be per capita, 
and said: "The intention that the grandchildren should take per stirpes 
is conjectured from the reasonableness of it, as applied to the state of most 
families. But when the gift is made under circun~stances which exclude 
all reference to the statute of distribution, that conjecture must be given 
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up;  and when to that is added a direction for an equal division among all 
the donees, no court could feel safe in making an un.equa1 division." 

I n  the instant case, the testator directs that the residue of his estate 
be divided among his "legal heirs . . . equally, share and share alike as 
provided by the laws of North Carolina." 

We must determine whether the testator intended that upon ascertain- 
ing who his "legal heirs" are, as provided by the laws of North Carolina, 
such heirs should take per capita-that is, equally, share and share alike; 
or, whether he intended that his "legal heirs" should take the residue of 
his estate in the proportions provided by law in the same manner as they 
would take had he died intestate. I n  the latter case, his heirs would not 
"share and share alike," neither would they share "~:qually." 

I n  construing a will, the entire instrument should be considered ; clauses 
apparently repugnant should be reconciled and effec.: given where possible 
to every clause or phrase and to every word. '(Evei-y part of a will is to 
be considered in its construction, and no words ought to be rejected if 
any meaning can possibly be put upon them. Every string should give 
its sound,'' Edens v. Williams, 7 N.C. 27. Williams v. Rand, supra; 
Lee v. Lee, 216 N.C. 349, 4 S.E. 2d 880; Bell v. Thurston, 214 N.C. 231, 
199 S.E. 93; Roberts v. Saunders, 192 N.C. 191, 134 S.E. 451. But, 
where provisions are inconsistent, it is a general rule in the interpreta- 
tion of wills, to recognize the general prevailing purpose of the testator 
and to subordinate the inconsistent provisions found in it. Snow v. 
Roylston, 185 N.C. 321, 117 S.E. 14;  Tucker v. Moye, 115 N.C. 71, 
20 S.E. 186 ; Macon v. Macon, 75 N.C. 376 ; King v. Lynch, 74 N.C. 364 ; 
Lassiter v. Wood, 63 N.C. 360. 

I n  40 Cyc. 1464, the author says: "The word 'heirs' in a will, when 
applied to real estate, primarily means persons so related to one by blood 
that they would take the estate in case of intestacy; and when applied 
to personalty, primarily means next of kin or those persons who would 
take under the statute of distribution in case of intestacy, and this rule 
applies where the will directs realty to be sold and the proceeds paid to 
the heirs." Everett v. Griffin, 174 N.C. 106, 93 S.1:. 474. 

One of the leading cases on the question before us is Freeman v. Knight, 
37 N.C. 72, where the Court was called upon to interpret an item in 
Josiah Freeman's will which read as follows: "It is also my will that 
Big Sam and Isaac should be sold and the proceecls equally divided be- 
t m e n  my legal heirs." Gaston, J., in speaking for the Court said: 
"Where personal property is given shpl ic i fer  to 'heirs,' the statute of 
distributions is to be the guide, not only for ascertaining who succeeds 
and who are the 'heirs,' but how they succeed or in what proportions do 
they respectively take. But as donees claim, not under the statute, but 
under the will, if the will directs the manner and the proportions in which 
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they are to take, the directions of the will must be observed and guidance 
of the statute is to be followed no further than where the will refers to 
it-that is to say, for the ascertainment of the persons who answer the 
descriptions therein given. The division directed by the will must be 
obeyed." Hill v. Spruill, 39 N.C. 244. 

I n  the cases of Rogers v. Brickhouse, 58 N.C. 301, and Burgin v. 
Patton, 58 N.C. 425, the Court did not adhere to the decision in Freeman 
v. Knight, supra. However, the next time the question was presented to 
the Court for consideration, in Hackney v. Griffin, 59 N.C. 381, Chief 
Justice Pearson, speaking for the Court, said: "It is settled that the 
effect of the word 'equal' is to require the distribution to be made per 
capita; Freeman v. Knight, 37 N.C. 72, and, as stated in that case, 
whatever might be the thought of this distinction, were the matter now a 
new one, to disregard them at this day would be quieta movere." And 
again in Tuttle v. Puitt, 68 N.C. 543, the Court speaking through Rod- 
man, J., said : "It is too firmly settled by authority to admit of a question, 
that where a testator directs his property, whether real or personal, to be 
equally divided among his heirs, the division must be per capita and not 
per stirpes." Everett v. Gri,fin, supra; Wooten v. Outland, 226 N.C. 
245, 37 S.E. 2d 682. 

The general rule in this jurisdiction is to the effect that where an equal 
division is directed among heirs, or a class of beneficiaries, even though 
such class of beneficiaries may be described as heirs of deceased persons, 
heirs or children of living persons, the beneficiaries take per capita and 
not per stirpes. Stowe v. Ward, supra (10 N.C. 604) ; Byrant, Admr., v. 
Scott, supra; Freeman v. Knight, supra; Iiill v. S p i l l ,  supra; Hackney 
v. Griffin, supra; Tuttle v. Puitt, supra; Shull v. Johnson, 55 N.C. 202; 
Hastings v. Earp, 62 N.C. 5 ;  Waller v. Forsythe, 62 N.C. 353; Britton 
v. Miller, 63 N.C. 268; Culp v. Lee, 109 N.C. 675, 14 S.E. 74; Leggett v. 
Simpson, 176 N.C. 3, 96 S.E. 638 ; Ex parte Brogdem, 180 N.C. 157, 104 
S.E. 177; Burton v. Cahill, 192 N.C. 505, 135 S.E. 332; Tillman v. 
O'Briant, 220 N.C. 714, 18 S.E. 2d 131. 

The rule, however, will not control if the testator indicates the bene- 
ficiaries are to take by families or by classes as representatives of the 
deceased ancestor. Wooten v. Outland, supra, and cited cases. 

I n  a bequest, or devise, as well as under the statute of distributions, or 
the canons of descent, where the beneficiaries take as representatives of an 
ancestor, they take per stirpes. I n  re Poindexter, 221 N.C. 246, 20 S.E. 
2d 49, 140 A.L.R. 1138. But, when they take directly under a bequest, 
or devise, as individuals and not in a representative capacity, and the 
testator provides that the division or distribution shall be in equal propor- 
tions, they take per capita. Wooten v. Outland, supra. 



I78 I N  T H E  SUPREME COURT. [234 

The language used by the testator in his will, when considered in the 
light of our decisions, leads us to the conclusion that he intended for the 
residue of his estate to be equally divided among his legal heirs, share and 
share alike, and that the reference to the laws of North Carolina was 
intended only for the purpose of ascertaining who are his "legal heirs." 

This interpretation will give effect to every clause or phrase, and every 
word in the will. Or, to put i t  another way, every string will give its 
sound, Edens v. Williams, supra, and every note will be retained in the 
melody. To hold otherwise would require us to ignore the direction of 
the testator that the residue of his estate is to be divided among his "legal 
heirs, equally, share and share alike." The appellants are claiming under 
the will, and the dirision directed therein must be obeyed. Freeman v. 
Knight, supra. 

The argument of the appellees to the effect that to allow an equal 
distribution per capita will result in an unfair and unnatural distribution 
as between the brothers of the testator and other legatees, will not be 
permitted to disturb the express provisions in the will which point to a 
per capita distribution. Johnston v. Knight, 117 8 .C .  122, 23 S.E. 92; 
Burton I:. Cahill, supra. 

The judgment of the court below is 
Reversed. 

VALENTINE, J., took no part in the consideration or decision of this case. 

JOHNSON, J., dissenting: I t  may be conceded that where the words 
'(equally" or "share and share alike" are used to indicate an equal divi- 
sion among a class, they ordinarily import a division per capita. Hobbs 
a. Craige, 23 N.C. 332; Preenzan v. Knight, 37 N.C 72; Hill v. Spm~ill, 
3!) N.C. 244 ; Henderson v. Womack, 41 N.C. 437; Hackney v. Griffin, 
59 N.C. 381; Tuttle v. Puitt, 68 K.C. 543; C d p  2: Lee, 109 N.C. 675, 
14 S.E. 74; Johnston v. Knight, 117 N.C. 122, 23 S.E. 92; Burton v. 
Cahill, 192 N.C. 505, 135 S.E. 332. See also 57 Am. Jur., Wills, Sec. 
1297; Annotations: 16 A.L.R. 15, p. 22; 78 A.L.R. 1385, p. 1389; and 
126 A.L.R. 157, p. 161. 

But as stated in 57 Am. Jur., Wills. Sec. 1297, "There is abundant 
authority, however, to the effect that such expressions do not necessarily 
require a per capita equality of division but apply just as readily and 
appropriately to a per s t i r p s  equality. Thus, it has been held that the 
word 'equally' may be satisfied by an equality between a class and legatees 
named, and that the espresqion 'each to share and share alike' may be 
satisfied by a division between classes." 

Especially is this so when the context imports a per stirpes division 
(57 Am. Jur., Wills, Sec. 1297; Annotations: 16 B.L.R. 15, p. 25; 78 
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A.L.R. 1385, p. 1390; and 126 A.L.R. 157, pp. 162 and 163), as where 
there is a reference in the will to the statutes of descent or distribution, 
such as a direction that the division shall be "as provided by the laws 
of the state," and such reference appears from the context to relate not 
solely to the persons who are to take, but also, or instead, to the propor- 
tions in which they are to take. "In such circumstances the distribution 
will be per stirpes rather than per capita where," as here, the succession 
is to heirs of different degrees of relationship to the decedent. 57 Am. 
Jur., Wills, Sec. 1299. See also Annotations 16 X.L.R. 15, p. 29; 126 
A.L.R. 157, p. 165; 69 C.J. 287 et seq.; Bivens n. Phifer, 47 N.C. 436. 

And should there be doubt as to whether the limitation "as provided by 
the laws of the state," or like expression, is referable to the mode of 
ascertaining who are to take, or to the proportions in which the beneficia- 
ries are to take, then the following observation of the Iowa Court would 
seem to be in point: "Where the question is in the balances of doubt, the 
doubt is to be solved in favor of a taking per stirpes rather than per 
capita. One reason for this preference is that such taking is in accord 
with the laws of descent and in accord with the natural instinct of testa- 
tors." Claude v. Schutt, 211 Iowa 117, 233 N.W. 41. See also 57 Bm. 
Jur., Wills, Sec. 1292, p. 855. 

I n  the instant case the disputed item of the will is as follows: 
"The remainder of my estate is to be divided among my legal heirs, 

including said Myrtle Coppedge Bunn, equally, share and share alike as 
provided by laws of North Carolina, . . ." 

The limitation "as provided by laws of North Carolina" is interpreted 
in the majority opinion as referring solely to the mode of ascertaining 
who are to take, i.e., that this clause "was intended only for the purpose 
of ascertaining who are his 'legal heirs.' " However, it would seem that 
upon a contextual interpretation of the disputed item this qualifying 
clause may be construed with more force of logic as referring to the 
manner and proportions in which the testator's "heirs" are to take under 
the will. Here, it is observed that the first direction of the testator is 
that the remainder of his estate be divided among "my legal heirs." He  
does not say "heirs." He  qualifies it by saying "legal heirs." This quali- 
fication made it perfectly clear who were to take under the will. The 
testator was a bachelor. His only heirs and next of kin were two living 
brothers and the children and grandchildren of a deceased brother and a 
deceased sister. Thus, the job of determining who were the testator's 
"heirs" was simple. He  made it more so when he said "my legal heirs." 
No further instruction was necessary in order to fix with certainty who 
were to take. There was no need to add the further instruction "as 
provided by laws of North Carolina." And this he did not do. To give 
the will such an interpretation requires that the clause ('as provided by 
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laws of North Carolina" be taken out of context and transposed to another 
part of the sentence. 

On the other hand, when the limitation "as provided by laws of North 
Carolina" is left where the testator put it, a t  the end of the sentence, it 
clearly appears to have been intended as a guide for fixing and determin- 
ing the manner and proportions in which his "legal heirs" shall take 
under the will. So that, when the testator directed that the residue of 
his estate (and practically all of his estate falls in the residue) "be divided 
among my legal heirs, including said Myrtle Coppedge Bunn, equally, 
share and share alike," he qualified i t  by saying "as provided by laws of 
North Carolina," and that would seem to mean equally, share and share 
alike within classes,-per stirpes, as is the law of North Carolina. Such 
construotion is rendered all the more certain by the fact that no comma 
breaks the cadence of the expression "share and share alike as provided 
by laws of North Carolina.'' 

The interpretation expressed in the majority opinion seems to take out 
of context and restrict and unduly minimize the force of this closing 
limitation of the testator, "as provided by laws of North Carolina." 
This limitation is salutary. I t  would seem to be controlling. I t  makes 
the case distinguishable from the rule explained and applied in  the cases 
cited in  the majority opinion. I n  69 C.J. 287, i t  is stated: 

"In ascertaining how the parties are to take, the intention of the 
testator, reached by an examination of the language used as applied to all 
the surrounding circumstances and conditions present in the testator's 
mind a t  the time the will was written, is the determining factor. As a 
general rule the devisees or legatees will, if possible, be construed to take 
per capita rather than per stirpes, unless the will shows a contrary inten- 
tion on the part of the testator, as where the beneficiaries are to take 
substitutionally. The presumption of per capita distribution is not a 
strong one, however, and is easily overborne; it will yield to a very faint 
glimpse of a different intention. I n  case of doubt, the statutes of descent 
and distribution should be followed as nearly as possible." 

There is compelling natural logic in the view that the testator intended 
to put the residue of his estate in the lap of the law for division under 
our statutes of descent and distribution when he directed that i t  "be 
divided among my legal heirs, including Myrtle Coppedge Bunn, equally, 
share and share alike as provided by laws of North Carolina." Under 
the language of this will, it is hardly conceivable that he intended an equal 
per capita division among his fifteen heirs of suc3 varying degrees of 
kinship, thus placing his two surviving brothers in no stronger position 
than his two grand nephews. 

My vote is to sustain the per stirpes ruling of the court below. 
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McKINLEY PRESLEY v. C. M. ALLEN & COMPANY, INC. 

(Filed 26 September, 1951.) 

1. Municipal Corporations 9 mb- 
In  the absence of evidence to the contrary, i t  will be assumed that  a n  

excavation along a street for the purpose of placing underground tele- 
phone wires and cables was made with the sanction and permission of the  
municipal authorities. G.S. 160-222. 

2. Municipal Corporations 8 l 4 a :  Highways fj 4b- 
A contractor excavating a ditch along a city street with the sanction and 

permission of the governing board of the municipality is under the same 
legal duty to the traveling public a s  the municipality would owe if i t  
were in direct charge of the work, which is the duty to exercise care 
commensurate with the surrounding dangers and circumstances to warn 
travelers of the existence of the excavation and otherwise to protect them 
against injury therefrom. 

Where the physical facts a re  sufficient to give the traveling public notice 
of a work project along a street, the usual rule that  a traveler may assume 
a street to be in  safe condition has no application in the use of that  par t  
of the street left open to tramc. 

Ordinarily, barriers or guard rails a t  a n  excavation along a street a re  fo r  
the purpose of warning the traveling public and i t  is not required that  they 
be sufficient to repel vehicles that  may deviate from the traveled portion 
of the street into the zone of danger, or even that  they be erected in the  
daytime when the excavation is plainly visible. 

Where plaintiff motorlt 's own testimony is to the effect that  he had 
knowledge of a n  excavation along a municipal street and the conditions 
extant, he may not maintain that  the contractor was negligent in failing 
to provide adequate signs and barricades warning of the danger, since he 
had knowledge thereof and no one needs notice of what he already knows. 

6. Negligence fj 19- 
Nonsuit is properly entered when plaintiff's own evidence makes out a 

clear case of contributory negligence, and thus proves himself out of court. 

7. Municipal Corporations 8 14a:  Highways 8 4 b E v i d e n c e  held t o  show 
contributory negligence a s  matter  of law on par t  of motorist skidding 
into excavation. 

Plaintiff motorist's evidence was to the effect that  a s  he approached the 
place where defendant was excavating along that  side of the street to 
the motorist's left, of which condition he had knowledge, he turned to the 
left to clear a vehicle parked a t  a n  angle on the right side of the street, 
which vehicle obscured his view of traffic further along the street, that  
immediately upon clearing the parked vehicle he was blocked by another 
vehicle which was double parked so as  to leave insumcient room for plain- 



182 IN THE SUPREME COUR'L'. [234 

tiff to pass between its left side and the ditch, that plaintiff applied his 
brakes, and that his car skidded on the wet mud from the excavation and 
its left front wheel went into the ditch, resulting in injury to plaintiff. 
Held: Conceding the contractor to have been negligent in placing the loose 
dirt from the excavation toward the traveled portion of the street where 
it became wet and slick, plaintiff's own evidence disclosed contributory 
negligence barring his recovery as a matter of law. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Rousseau, J., January Term, 1951, of 
HAYWOOD. A5rmed. 

Civil action to recover damages for personal injuries alleged to have 
been sustained by plaintiff when the pick-up truck he was driving ran 
into a ditch dug by the defendant contractor in and along the paved 
portion of Main Street in the Town of Canton whih laying underground 
cables and wires for the Southern Bell Telephone and Telegraph Com- 

pany. 
The usual issues of negligence and contributory negligence were raised 

by the pleadings. 
At the close of all the evidence the defendant's motion for nonsuit was 

allowed. From judgment based on such ruling the plaintiff appealed, 
assigning errors. 

R. E. Sentelle, W .  R. Francis, and Geo. M .  Pritchard for plaintiff, 
appellant. 

Harkins, Van Winkle, Walton & Buck for defendant, appellee. 

JOHNSON, J. The plaintiff offered eridence tending to show that on 
and prior to 14 July, 1948, the defendant contractor was and had been 
engaged in  excavating a ditch for the purpose of laying underground 
cables for the telephone company along Main Street at  and near the 
junction of Adams Street in the Town of Canton, where traffic was heavy. 
The excavation extended from near the intersection of Main and Adams 
Streets westerly inside and along the paved portion of Main Street down 
to a point in Water Street an over-all distance of "two or three hundred 
feet." The project had been under way about two .weeks. "They would 
excavate a distance," put in a section of the conduit, . . . "and close that 
up and go to another section." While the work was in progress the north 
side of Main Street between the excavation and the curb was left open to 
vehicular traffic. The ditch was about two feet wide and from three to 
five feet deep. I t  ran parallel to and about four feet inside from the 
south curb. The width of Main Street there is from 40 to 50 feet. Hence, 
there was left open for traffic on the north side of the ditch some 30 to 35 
feet of the street. At the time of the mishap a section of the ditch from 
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50 to 100 feet long was open on Main Street immediately west of the 
Adams Street intersection. 

The dir t  and clay from the ditch had been thrown out on both sides, 
mainly on the north or traveled side, forming on tha t  side an  embankment 
from 18 to 24 inches high next to the ditch. 

The evidence was conflicting as to the number and location of warning 
signs and barriers along and near the excavation. According to plain- 
tiff's evidence (which controls the appeal), there were no guard rails 
between the ditch and the traveled portion of the street. The plaintiff 
testified, however, that  "there was a horse (a type of barrier) a t  the 
upper end, . . . (with) a sign hanging on i t  that  said 'Men Working.' 
That  was probably 100 feet u p  the street." He and his witnesses also 
said like "horses" were stationed a t  other places near and a t  each end 
of the ditch. 

Clay was "scattered on the right (north) side of the street coming 
west." As one of plaintiff's witnesses put it, "It wasn't too deep over in 
the street, i t  just got knocked over there and there mas enough to make 
the street disagreeable for traffic, . . . the clay was all wet and slippery 
that  day. I t  had been raining all day" but had just slackened. There 
was evidence that  the surface of the street sloped slightly toward the west 
and also in the direction of the ditch. 

The plaintiff related the details of the occurrences in substance as  
follows: That  on the afternoon in question, a t  about 3:30 o'clock, he 
drove his pick-up truck up to the intersection of Main and a d a m s  Streets. 
A station wagon in  front  of him went on through, but he was caught by 
the traffic light turning red. Immediately in front  of plaintiff and 
beyond the intersection, a long work bus was parked on his right a t  an 
angle. The rear of this bus projected back from the sidewalk so that  
when plaintiff stopped on the red light t h ~  bus was so parked that  he 
"couldn't see around it." A policeman standing on the northeast corner 
of the intersection motioned plaintiff around the bus. When he got 
around the bus, he said "I could ( then) see . . . ( the) station n-agon 
there. . . . I t  was double-parked, and there was not room to get between 
( i t )  and the ditch, . . . and I saw I was going to hit the station wagon, 
-o I applird my brakes and skidded iuto the ditch and the last thing I 
r e m ~ m b r r  my chest hit the steering ~vheel." The distance between the 
parked station wagon and the ditch was "probably 4 or 5 feet, . . . not 
room for me to go through." H e  said he "skidded a little forward and 
qidemise" into the ditch, "approxirnately 4 feet." Only the left front 
wheel went in the ditch. -It that  point his pick-up was about 10 feet 
behind the double parked station wagon. The distance traveled by the 
plaintiff from the intersection to where he came to rest in the ditch varied 
according to plaintiff's evidence from 10 to 20 feet, and he said he was 
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driving 7 or 8 miles an hour. H e  said the po11.ceman "motioned me 
through pretty fast and I stepped on it and went on." There was no 
evidence tending to show signs of skid marks made by plaintiff's pick-up 
near where it went in the ditch. 

The plaintiff insists that his evidence was sufficimt to take the case to 
the jury. He  places chief emphasis on the evidence which tends to 
support his allegations that the defendant was negligent in (1)  failing 
to provide adequate signs, barriers, and guard railrl for the protection of 
the traveling public; and (2)  ('throwing loose cla*y from the ditch onto 
the pavement, . . . and in permitting the wet clay to be scattered and 
strewn over the pavement where the public was traveling." 

1. The dleged failure to provide adequate  sign,^, barriers, and guard 
rails.-On this record it may be assumed that in placing the telephone 
wires and cables underground the defendant contraztor was performing a 
lawful undertaking for the telephone company and that the ditch was 
being excavated along Main Street with the sanction and permission of 
the governing board of the Town. G.S. 160-222. 

The question then arises as to what duty the defendant owed the public 
in respect to keeping safe the traveled portion of the street while the 
construction work was in progress. 

It seems to be conceded, and rightly so, that the defendant, being in 
charge of the excavation project, was under substantially the same legal 
duty to the traveling public as would the Town if it had been in direct 
charge of making the excavation for some purpose of its own. Kinseg 
v. Kinston, 145 N.C. 106, 58 S.E. 912. See also McQuillin, Municipal 
Corporations, 3d Ed., Vol. 19, Sec. 54.42, pp. 148 to  150. 

The defendant was not an insurer of the safety of travelers upon the 
street. Watkins v. Raleigh, 214 N.C. 644, 200 S.E. 424; Houston v. 
Monroe, 213 N.C. 788, 197 S.E. 571. And that is so notwithstanding the 
fact that in making the excavation inside of the traveled portion of thc 
street the defendant may have created a dangerous condition therein. 
Assuming, as we may, that the excavation was made under permission 
duly granted by the municipality, the defendant contractor was uncle] 
the duty to exercise ordinary care, ie., care commensurate with the sur- 
rounding dangers and circumstances, to warn travelers of the existruce of 
the excavation, and otherwise to protect them against injury therefrom, 
Evans v. Construction Co., 194 N.C. 31, 138 S.E. 411; Ram.5boftom I $ .  

Railroad, 138 N.C. 38, 50 S.E. 448; 25 Am. Jur., Highways, See. 400. 
pp. 697 and 698. See also Murray v. R. R., 218 N.C. 392, 11 S.E. 2d 
326; Anno. 119 A.L.R. 841. 

Also, where, as here, a work project or repair job is under way and a 
portion of the street is left open to traffic, the ususrl rule that a traveler 
may assume a public street to be in safe conditio:n has no application. 
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Beaver v. China Grove, 222 N.C. 234, 22 S.E. 2d 434. The public is not 
invited to use the open portion as in all respects entirely safe, as under 
ordinary conditions. The invitation has its limitations and includes 
warnings of danger based on physical facts apparent to the traveler. 
Phelan v. Granite Bituminous Paving Co., 227 No. 666, 127 S.W. 318; 
25 Am. Jur., Highways, Sec. 400, p. 698. Therefore, a contractor law- 
fully in charge of an excavation project in  a street, as in the instant case, 
fulfills his obligation to those who use the adjacent traveled portion of the 
street when in the exercise of ordinary care he takes reasonable precau- 
tions to notify the public that work of such character is in progrkss and 
to guard against injuries arising therefrom. Phelan v. Granite Bitumi- 
nous Paving Co., supra; 25 Am. Jur., Highways, Sec. 400, p. 698. 

Thus i t  would seem that ordinarily the law imposes no special require- 
ment that barriers or guard rails of any particular kind be erected as the 
means of giving protection and warning against dangers incident to a 
temporary street excavation, on pain of liability for failure to do so. 
I n  the final analysis, the test of the sufficiency of the warning is not 
whether barriers or other physical devices are used, but is whether the 
means employed, whatever they may be, are reasonably sufficient to give 
warning of the danger. 25 Am. Jur., Highways, Sec. 413, p. 708. Ordi- 
narily, i t  would seem to be sufficient if a plain warning of danger is given 
and the traveler has notice and knowledge of facts sufficient to enable 
him, in the exercise of ordinary care, to avert injury. 63 C.J.S., Munici- 
pal Corporations, Sec. 821, p. 158. 

I t  follows, therefore, that when an excavation is plainly visible, the 
municipality (or responsible authority) is not bound to place a guard 
or signal there in the daytime. Rock Island v. Gingles, 217 111. 185, 
75 N.E. 468; 63 C.J.S., Municipal Corporations, Sec. 821, p. 158. See 
also McQuillin, Municipal Corporations, 3d Ed., Vol. 19, Sec. 54.90, 
top p. 343. 

Also, when a contractor who is charged with the duty of giving pro- 
tective warning in respect to a street excavation, or temporary hazard of 
like kind, proceeds to erect barriers in the vicinity of the project, ordi- 
narily i t  may be assumed that the purpose of the barriers is to warn trav- 
elers of the danger, and not to furnish protective shields for repelling 
the force of vehicles that may deviate from the traveled portion of the 
street into the zone of danger. I t  is not required that such barriers be 
proof against any substantial degree of force. I t  suffices if they are 
reasonably calculated to give warning to those who themselves are exer- 
cising ordinary care for their own safety. Love v. Asheville, 210 N.C. 
476,187 S.E. 562; Haney v. Lincolnlon, 207 N.C. 282, 176 S.E. 573. 

When we come to apply the foregoing rules of law to the plaintifT's 
evidence, i t  would seem that the testimony strongly negatives any impli- 
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cation of negligence on the part of the defendant in respect to failure to 
provide adequate warnings of danger for the traveling public. 

I n  any event, it appears that the mishap occurred in broad daylight. 
The plaintiff had passed the place earlier that day. He  had "seen men 
working there better than two weeks, off and on." H e  said, "I had passed 
that place sometimes once a day and sometimes twice a day." Thus the 
plaintiff had actual knowledge of the condition of the street and of the 
excavation project therein. "No one needs notice of what he already 
knows," and "knowledge of the danger is equivalent to prior notice." 
Beaver v. China Grove, supra (222 X.C. 234, p. 236). Accordingly, on 
this record there appears to be a complete lack 9f causal connection 
between the injuries complained of and any negligence of the defendant 
that may be predicated upon plaintiff's allegations that defendant was 
negligent in failing to provide adequate signs, barricades, and guard rails 
for the protection of the traveling public (Beaver  v. China Grove, supra) ,  
and proximate cause is an essential element of actionable negligence. 
LOVP v. Ssheville, supra (210 N.C. 477). See also Wood v .  Telephone 
C'o., 228 N.C. 605, 46 S.E. 2d 717. 

2. The questio~t of actionable negligence predicated upon permitting 
wet  clay to be scattered over the traceled portion of the pavement.-If 
we should concede, without drciding, that the plaintiff made out a prima 
facie case on this theory ( G m b  v. Davis Const. C o ,  233 Mo. App. 819, 
109 S.W. 2d 582), nevertheless, it is manifest from the evidence adduced 
by the plaintiff that he failed to exercise due care for his own safety and 
that such failure to exercise care contributed to, and was a proximate 
cause of, his injuries. I t  is settled by many decisions of this Court that 
judgment of nonsuit may properly be mtered when the plaintiff by his 
own evidence niakes out a clear case of contributory negligence. H e  thus 
prores himself out of court. Sawyer v. Southern l h y .  Co., et al., ante, 
164; Watkins  v. Raleigh, supra (21-1 N.C. 644) ; Hoziston 1, .  Xonroe,  
supra (213 N.C. 788). 

The plaintiff's evidence shows he knew the ditch mas there and that 
the clay was piled alongside of it. He said, "I had seen men working 
there better than two weeks, off and on." And further that he "Had 
passed over the same place fifty times while they we]-e digging that ditch. 
Every time I passed without any trouble." He  said he knew the men 
were working there the day of the accident and "knew they were throwing 
dirt out of the ditch." H e  had driven past the p1,sce earlier that day. 
The evidence discloses that it had rained all day until just before the 
mishap. Thus if the clay mas slick on the surface of the pavement, he 
knew, or in the exercise of due care should have known it. While he was 
caught by the red traffic light, just before crossing the intersection, the 
condition of the pavement ~ 7 a s  in full view, so that if, as testified by his 
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witness Josephson, "there was a film of dirt on the street all over the 
intersection, and . . . piled alongside of the ditch," the plaintiff was 
chargeable with notice of such condition. The evidence shows unmistak- 
ably he was thoroughly familiar with all the conditions of the street at  
the time. 

I t  is also clear from the record that the traveled portion of the street, 
parallel to and on the north side of the ditch, was amply wide for him, 
in the exercise of due care, to have remained out of slipping distance of 
the ditch. As he proceeded westerly on Main Street, the traveled portion 
of Main Street north of the ditch was from 30 to 40 feet wide. True, he 
had to swing left around the rear of a parked bus on the right side of the 
street immediately beyond the intersection, but even so, this left plenty 
of room for him to have driven around the bus and averted the danger of 
skidding into the ditch. 

The only reasonable inferences deducible from the evidence are that he 
either (1)  neglected to maintain a proper lookout and failed to exercise 
proper control over his pick-up in swinging wide behind the parked work 
bus and within slipping distance of the ditch, when he had ample space 
to the right of the ditch to have remained out of danger; or (2 )  steered 
his pick-up into the wet mud and clay mound in close proximity to the 
ditch, in an effort to pass to the left of the parked station wagon ahead of 
him, and learned too late there was not room to pass in the four or five- 
foot space between the ditch and the station wagon. I n  either of these 
events, he is chargeable as a matter of law with negligence proximately 
causing or contributing to his injury. Ovens v. Charlotte, 159 N.C. 332, 
74 S.E. 748 ; Sawyer v. Railroad, supra, and cases cited ; Alton v. English, 
69 Ill. App. 197; Marshall v. Baton Rouge (La. App.), 32 So. 2d 469. 
See also McQuillin, Municipal Corporations, 3d Ed., Vol. 19, Sec. 54.138, 
p. 504 et seq. 

We conclude, therefore, that the motion to nonsuit was properly 
allowed. 

Affirmed. 

VALENTINE, J., took no part in the consideration or decision of this case. 
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MAMIE C. CAMPBELL v. W. A. CAMPBELL; Ann :H. A. BOWEN, H. 0. 
PEEL, AND D. C. PEEL, EXECUTORS OF THE ESTATE OF HENRY D. PEEL. 

(Filed 26 September, 1951.) 

1. Husband and Wife 8 12d (4)- 

A deed of separation between husband and wife is annulled, avoided 
and rescinded, at  least as to the future, by the act of the spouses in subse- 
quently resuming conjugal cohabitation, and is n'ot revived by a later 
separation. 

2. Contracts 8 1- 
A contract is an agreement, upon a suBcient consideration, to do or not 

to do a particular thing. 

3. Husband and Wife 8 5 :  Parent and Child 8 5- 
Since the father is under primary legal duty to support his minor child, 

the mother's promise to care for and maintain a child of the marriage is 
sufficient consideration to support the father's agreement upon their sepa- 
ration to pay the mother stipulated periodic sums for the care and mainte- 
nance of the child left in her custody, and his agreement is enforceable 
against him at the suit of the mother, and therefore her testimony that 
upon such separation he promised to make stipulated periodic payments to 
her for the support of the child is sufflcient to overrule nonsuit in her 
action upon the agreement. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendant, W. A. Campbell, from H a l d e a d ,  Special Judge,  
and a jury, at  April Term, 1951, of MARTIN. 

Civil action by the mother upon an agreement by the father to make 
periodic payments to the mother for the support of a minor child left in 
the custody of the mother on the separation of the parents. 

Since the plaintiff does not seek any independent relief against the 
Executors of Henry D. Peel, the term "defendant" will hereafter be used 
to designate the defendant, W. A. Campbell, alone. 

The only testimony at the trial was that of the plaintiff. I t  disclosed 
the facts summarized in the numbered paragraphs set forth below. 

1. The plaintiff, Mamie C. Campbell, and the defendant, W. A. Camp- 
bell, were married to each other in Wayne County, North Carolina, 
20 May, 1933. They established their matrimonial domicile in Nash 
County, North Carolina, where their daughter, Wilma Jean Campbell, 
was born 28 May, 1936. 

2. Subsequent to the daughter's birth, to wit, on 28 August, 1936, the 
plaintiff and the defendant separated. At that time they signed a sepa- 
ration agreement stipulating that they ceased conjugal cohabitation by 
mutual consent; that all rights of each party in the other's property were 
released; that the custody of Wilma Jean Campbell was given to the 
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plaintiff; and that the defendant was to pay the plaintiff "for her and the 
support of the said child the sum of $40.00 each and every month so long 
as  this agreement is in effect." The separation agreement expressly 
stated that "the wife agrees that she will execute, acknowledge and de- 
liver without cost to her at  the request of the husband or his legal repre- 
sentatives all such deeds, releases, or other instruments as may be neces- 
sary to . . . make effectual the provisions . . . of this agreement." 

3. Two months after the signing of the separation agreement, to wit, 
on 28 October, 1936, the plaintiff and the defendant became reconciled 
and resumed the marital relation, and from that time until 1 January, 
1940, they "lived together as man and wife" in Nash County, North 
Carolina, enjoying the joint custody of their daughter. 

4. On the date last mentioned, the defendant left the plaintiff and their 
daughter at  the matrimonial domicile in Nash County, North Carolina, 
and became a nonresident of North Carolina. On 31 May, 1941, he 
obtained an absolute divorce from the plaintiff in the Superior Court of 
Richmond County, Georgia. Soon thereafter he located in Florence 
County, South Carolina, where he has since resided. Meanwhile, the 
plaintiff has actually maintained and supported the child, Wilma Jean 
Campbell, in her home in Nash County, Korth Carolina. 

5. Subsequent to the final separation of the parties on 1 January, 
1940, the defendant promised to pay the plaintiff "the sum of $40.00 a 
month for the support of his child," and he complied with such promise 
until June, 1945. 

6. At the time last mentioned, the defendant undertook to sell land 
owned by him in Florence County, South Carolina, to a third person, 
and requested the plaintiff to sign a deed conveying such land to such 
person. The plaintiff refused this request, and the defendant thereupon 
substantially reduced the amount of his monthly payments to the plaintiff. 
She has never assented to such action on his part. 

The plaintiff brought this action against the defendant to recover the 
difference between the sums actually paid to her by him subsequent to 
June, 1945, and the sums which he would have paid to her after that 
time if he had continued to make payments of $40.00 each month. The 
complaint invoked both the separation agreement of 28 August, 1936, 
and the subsequent promise mentioned in paragraph 5 of the statement 
of facts as a basis for the relief demanded. The defendant answered, 
alleging that the separation agreement "was abrogated and rendered 
void by the plaintiff and the defendant living together as man and wife 
for a period of three or four years afterwards." He  denied the making 
of the subsequent promise, and asserted that he acted voluntarily in  
making payments to plaintiff for the support of his child subsequent 
to the final separation on 1 January, 1940. 
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The jury returned the following verdict: 
What amount, if any, is the defendant, W. A. Campbell, indebted to 

the plaintiff for the support of his child, Wilma Jean Campbell? An- 
swer : $1,651.00. 

Judgment was entered in favor of the plaintiff and against the defend- 
ant in conformity with the verdict, and the defend,mt appealed, assign- 
ing error. 

Co.oley & M a y  and  H u g h  G. H o r t o n  for p la in t i f f ,  nppellee. 
Pee l  & Pee l  for de fendan t ,  TY. A. Campbe l l ,  appe l lan f .  

ERVIN, J. The assigninents of error raise this !single inquiry: Was 
the plaintiff's evidence sufficient to withstand the defendant's motion for 
a compulsory nonsuit and to support the verdict in her favor? 

The defendant insists that this question should be answered in the 
negative. H e  advances these arguments to sustain his position: That 
the separation agreement of 28 August, 1936, embodies the only contract 
ever made between him and the plaintiff with respect to the support of 
his minor child ; that in consequence the plaintiff's alleged cause of action 
is necessarily predicated upon the separation agreement; that the plain- 
tiff's own testimony shows that she breached the separation agreement 
in June, 1945, by refusing to perform her covenant to execute "all such 
deeds . . . as may be necessary to . . . make effectual" the release of 
her rights in the defendant's property; and that this violation of the 
terms of the separation agreement by the plaintiff relieved the defendant 
from any further liability under his covenant to rnaE.e periodic payments 
to plaintiff for the support of his minor child. 

The defendant's position is a questionable one even if his assumptions 
that the plaintiff's claim is necessarily based on the separation agreement 
and that she has violated such agreement in the manner indicated be 
accepted as valid. This is true because it can be asserted with much 
persuasiveness that the plaintiff's covenant to execute such deeds as may 
be necessary to make effectual the release of her rights in the defendant's 
property and the defendant's COJ-enant to make ptlriodic payments to 
plaintiff for the support of his minor child are independent rather than 
interdependent, and that in consequence the breach b-y the plaintiff of her 
covenant to execute the deeds will not exonerate the defendant from the 
performance of his covenant to make the payments. F i f t h  A v e n u e  B a n k  
of N. Y .  v. H a m m o n d  Rea1f.y Co., 130 F.  2d 993; Hzighes 1.. B u r k e ,  
167 Md. 472, 175 A. 335; Jtfoller a. Mollr~r ,  121 N .  J .  Eq. 175, 188 A. 505. 

We refrain, however, from expressing any opinion on this precise point, 
for the very simple reason that the second premise underlying the defend- 

* 
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ant's position, i.e., that the plaintiff's claim is based on the separation 
agreement of 28 August, 1936, is lacking in validity. 

Manifestly the plaintiff's cause of action cannot be made to hinge on 
the separation agreement. That agreement has been without legal efficacy 
since 28 October, 1936, when the plaintiff and the defendant resumed 
their marital relation. This is so because a separation agreement is 
annulled, avoided, and rescinded, at  least as to the future, by the act of 
the spouses in subsequently resuming conjugal cohabitation. Reynolds 
v. Reynolds, 210 N.C. 554, 187 S.E. 768; S .  v. Gossett, 203 N.C. 641, 
166 S.E. 754; Moore v. Moore, 185 N.C. 332, 117 S.E. 12;  Archhell v. 
Archbell, 158 N.C. 409, 74 S.E. 327, Ann. Cas. 1913 D, 261; Smi th  v. 
King,  107 N.C. 273,12 S.E. 57. The subsequent separation of the par tie^ 
on 1 January, 1940, did not revive the separation agreement. 42 C.J.S., 
Husband and Wife, section 601. I t  is noted that our conclusion on this 
phase of the litigation conforms to the view expressed in the answer. 

The defendant's first premise, i.e., that the separation agreement of 
28 August, 1936, contained the only contract ever made between him and 
the plaintiff with respect to the support of his minor child, is likewise 
without validity. 

A contract is an agreement, upon a sufficient consideration, to do or not 
to do a particular thing. Belk's Department Store v. Insurance Co., 208 
N.C. 267, 180 S.E. 63. Inasmuch as the father is under a primary legal 
duty to support his minor child ( I n  re Tenhoopen, 202 N.C. 223, 162 
S.E. 619; 8. v. Jones, 201 N.C. 424, 160 S.E. 468; Wise  v. Raynor, 200 
N.C. 567, 157 S.E. 853), the mother's promise to care for and maintain 
the child is sufficient consideration for the father's undertaking to com- 
pensate her for so doing. Hence, an agreement by the father to pay the 
mother, from whom he is separated, stipulated periodic sums for caring 
for and maintaining a minor child left in her custody is enforceable 
against the father at  the suit of the mother. Shaw v. Shaw, 24 Del. Ch. 
110, 9 A. 2d 258; Maxwell v. Boyd, 123 Mo. App. 334, 100 S.W. 540; 
In re Sear's Estate, 313 Pa. 415, 169 A. 776. 

This being true, the testimony of plaintiff at the trial was ample to 
overcome the defendant's motion for a compulsory nonsuit and to sustain 
the verdict in plaintiff's favor. I t  was sufficient to establish the allegation 
of the complaint that after their final separation the plaintiff and the 
defendant made a new contract whereby the plaintiff agreed to care for 
and maintain their minor child and whereby the defendant undertook to 
pay her the sum of $40.00 monthly for so doing so long as the child 
remained with the plaintiff. 

No error. 

VALENTINE, J., took no part in the consideration or decision of this case. 
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STATE v. LEWIS CLARK. 

(Filed 26 September, 1951.) 

1. Husband and Wiie g 5- 
A husband is under legal duty to furnish adequate support for his wife, 

which means support sumcient to meet the requirements of her personal 
maintenance in supplying food, clothing and housing suitable to their 
position in life and commensurate with the husband's ability, and medical 
assistance reasonably required for the preservation of health. 

2. Sam€-- 
In order to support a conviction under G.S. 14-325 it is necessary for the 

State to show that the husband failed to supply adequate support for his 
wife and also that such failure was willful, i.e., purposely omitted without 
just cause in violation of law, and the statute may not be extended to 
include cases not clearly within its terms. 

Failure of the husband to give his wife the affectionate consideration 
he should manifest for her is not sufacient to constitute the offense defined 
by G.S. 14-325. 

4. Sam* 
Evidence tending to show that defendant provided for the personal 

maintenance of his wife according to his condition .in life while she was 
living with him, including medical and hospital expenses, but that he 
failed to give her a s  much spending money as she thought she should have 
had and failed to give her the affectionate consideration she deemed proper 
in the relationship, i a  held insuacient to warrant a conviction in a prose- 
cution under G.S. 14-325. 

(I. Criminal Law g 52a ( 1 ) - 6 

On motion to nonsuit, only the State's evidence will be considered, except 
such of the defendant's evidence as tends to explain or make clear that 
which has been offered by the State. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Rudisill, J., May Term, 1951, of BUN- 
COMBE. Reversed. 

The  bill of indictment charged the defendant with willfully abandon- 
ing his wife without providing adequate support for her (G.S. 14-322) ; 
and in a second count with willfully neglecting to provide adequate sup- 
port for  his wife while living with her. G.S. 14-325. 

The jury  returned verdict of not guilty on the first count but "guilty 
of non-support of his wife while living with her." 

F rom judgment on the verdict defendant appealed.. 
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Attorney-General McMullan, Assistant Attorney-General Love, and 
Robert B .  Broughton, Member of Staff, for the State. 

Do,n C .  Young for defendant. 

DEVIN, C. J. The defendant assigns error in the denial of his motion 
for judgment as of nonsuit on the second count. 

The facts were these : The defendant and the State's witness were mar- 
ried 19 May, 1950, in South Carolina, and on their return to Asheville 
the fact of the marriage was not revealed and the wife continued to live 
with her mother. On 15 July they began living together in a five-room 
house on Middlemount Avenue, the home of defendant's mother in which 
defendant had one-third interest. The wife was then pregnant. The 
latter part of September the wife went to Marion where her father and 
other relatives lived, and where she did some work as a baby-sitter, re- 
turning, however, frequently on week ends to Asheville. She returned to 
defendant's home the last of November, and remained there until 1 Janu- 
ary, 1951, when she left and went to live with her mother, then residing 
in Burnsville. She assigned as reason for leaving the defendant's home 
that his conduct to her was unkind and such as to cause her to leave. The 
defendant is employed by the Tidewater Supply Company and earns $40 
a week, out of which he made payments on his automobile. The baby 
was born 6 March, 1951. The defendant paid the doctors and hospital 
bills and is paying $10 a week for the support of the child. After the 
separation defendant went to see his wife to induce her to return home 
with the baby, but she declined to do so. This was after the case was in 
court. 

As to the charge of neglect to provide adequate support for her while 
living with her, the defendant's wife testified in part as folloys: "After 
I went home with him he gave me food and he gave me some money to 
pay on some shoes for my birthday, some gowns and a baby blanket for 
Christmas. He  gave me $3.00 to pay on my shoes. He  gave me a little 
change, but nothing to spend the way I wanted to . . . any clothes or 
anything that I needed. I asked him for money for clothing, but he did 
not give i t  to me. He told me that he did not think that I needed it. I 
think that I did. After I was pregnant I asked him for money for 
dresses. He  didn't give me any. While I was pregnant and living with 
my husband my mother gave me some maternity dresses and my aunt 
gave me some. No, I didn't ask my husband for other clothes, I just 
asked him for maternity clothes because I thought that I could do with- 
out the other things. Yes, I asked him for money to go see a doctor while 
I was pregnant. Sometime he would say he didn't have it, to get i t  from 
his mother, and if I had any he wouldn't give me any. I got the money 
from him a time or two, and his mother gave me some a time or two. 
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Yes, my mother gave me money to go see the doctor a few times when I 
didn't have any. Lewis gave me plenty of food while I was there. I had 
plenty of clothes, except maternity dresses. I had ro t  put on maternity 
dresses when I left there on January first. I didn't see any sense in 
wearing them until I had to. While at  the Clark home before I left there 
I wore my dungarees-that is a kind of slacks. I got maternity dresses 
before I left the Clark home. My mother and my aunt gave them to me. 
We went out together at  night very seldom. He  took me to picture shows 
a few times. . . . 'In Domestic Relations Court I testified that all Lewis 
failed to give me was some maternity dresses, and so far as other clothes 
were concerned I had plenty of clothes. Yes, I did hare plenty.' . . . 
Mrs. Clark (his mother) was good to me." 

The period of time during which the defendant's w lfe lived in the home 
with him was apparently a little more than 3 months, and the question 
raised by defendant's motion to nonsuit on the second count in the bill 
is whether accepting her testimony as true it affords substantial evidence 
of willful neglect on his part to provide adequate support for her during 
this period. 

~ d e ~ u a t e  is defined as meaning sufficient to meet specific requirements. 
Webster; Commonwealth v. Mathues, 210 Pa.  372 (395). Support as the 
word is used in the statute means personal suppori;, maintenance; the 
supplying of food, clothing and housing suitable to their condition in life 
and commensurate with the defendant's ability; together with medical 
assistance feasonably required for the preservation 3f health. '',A hus- 
band is under the legal duty of supporting his wife by furnishing her 
with such necessaries as the law deems essential to her health and com- 
fort, including suitable food, clothing, lodging and medical attendance." 
2 Wharton Cr. Law, sec. 1852; State v. .l.loran, 99 Conn. 115, 36 S.L.R. 
862. To constitute a criminal offense under the statute the neglect on the 
part of the husband to provide adequate support for his wife must hare 
been willful. The support which the law deems adequate must have been 
purposely omitted without just cause or excuse in violation of law. The 
neglect must have been unjustifiable and wrongful. 8. v. Falkner, 182 
N.C. 793, 108 S.E. 756. This being a criminal statute, it may not be 
extended to include cases not clearly within its terms. 8. 21. Falkner, 
supra. 

I n  the case a t  bar the suitability of the house the wife occupied is not 
questioned, and she testified she had plenty of food. She said she asked 
him for money for clothes and that he did not give it to her because he 
thought she did not need any, but later she testified, "I had plenty of 
clothes except maternity dresses," but added her mother and aunt had 
given her maternity dresses, and she did not put them on until after she 
had left defendant's home. Her principal complaint was the defendant's 
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failure to give her as much spending money as she thought she should 
have had. She also complained that  when she asked him for money to see 
the doctor, he was not always responsive, but she said, "I went to see 
Dr. Clayton as frequently as I wanted to, or  he told me to  come." The 
evidence seems to  show she received proper medical care, and that  for 
this as well as for her hospital expenses the defendant paid. 

According to the testimony of the State she did not receive the affec- 
tionate consideration a husband should manifest for his wife, but failure 
in  this respect would not be sufficient to constitute the criminal offense 
defined by the statute. 

There was evidence from the defendant which tended to throw a differ- 
ent light on the transactions and relations in the home while his wife was 
living there with him. But  on motion to nonsuit we consider only the 
State's evidence except such of the defendant's evidence as tends to explain 
or make clear that  which has been offered by the State. 

A careful analysis of the State's evidence leads to the conclusion that  
i t  was insufficient to warrant  conviction of the defendant on the second 
count in the bill, and that  the motion for nonsuit should have been sus- 
tained. This disposition of the case renders i t  unnecessary to determine 
the question raised as to the sufficiency of the verdict to support the judg- 
ment. S. v. Lassiter, 208 N.C. 251, 179 S.E. 891. 

Judgment reversed. 

VALENTINE, J., took no part in the consideration or decision of this case. 

L. A. MUSE v. W. F. MORRISON, POWELL DEWEESE, AB ROBINSOX, 
GARY SMATHERS, W. L. SNYDER AND LLOYD SELLERS. 

(Filed 26 September, 1051.) 
1. Conspiracy 8 l- 

An action for civil conspiracy lies when there is an agreement between 
two or more individuals to do an unlawful act or to do a lawful act in an 
unlawful way, resulting in injury inflicted by one or more of the con- 
spirators pursuant to the common scheme. 

2. Conspiracy § !2-- 

Civil liability of conspirators is joint and several, and each conspirator 
is deemed a party to every act done by any of them in furtherance of the 
common design. 

5. Pleadings 1.- 

Upon demurrer the facts alleged in the complaint will be taken as true. 
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4. Conspiracy 8 2: Pleadings 9 1 9 b  

A complaint alleging that defendants, the executive secretary of the 
State Board of Examiners of Plumbing and Heating Contractors, licensees 
of the Board, the town clerk and members of the board of aldermen, con- 
spired together to drive plaintiff out of his work, tr.ade and business, and 
alleging numerous wrongful acts maliciously and unlawfully done by cer- 
tain of the alleged conspirators in furtherance of the common design, 
resulting in damage to plaintiff, i8  held not subject to demurrer for mis- 
joinder of parties and causes. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Rudisill, J., at March Civil Term, 1951, of 
BUXCOMBE. 

Civil action (1) to recover of defendants actual and punitive damages 
as result of various tortious acts committed against plaintiff as parts of 
a conspiracy to drive plaintiff, a journeyman plumber, out of his work, 
trade and business; (2)  to restrain defendants from signing, issuing, 
directing the use of, or in any other way or manner prosecuting or issuing 
warrants or other process under Article 2 of Chapter 87 of General Stat- 
utes-G.S. 87-16 to G.S. 87-27, against plaintiff, and (3)  "that the de- 
fendant be required to issue to plaintiff the license required under Article 
2 of Chapter 87 of General Statutes-G.S. 87-16 to G.S. 87-27, and per- 
mitting him to work as a journeyman plumber"; all as expressed in his 
prayer for relief, heard in trial court upon demurrer to complaint. 

Plaintiff alleges in his complaint, briefly stated, substantially the 
following: 1. That a t  the time of the grievances of which complaint is 
made ( a )  he was a journeyman plumber in the town of Canton, North 
Carolina, and elsewhere, working for an hourly or daily wage, and has so 
worked continuously for 32 or 33 years, earning a l i ~ i n g  for himself and 
family; and (b)  defendants, W. F. Morrison was executive secretary of 
the State Board of Examiners of Plumbing and Heating Contractors, 
and W. L. Snyder was Town Clerk of the Town of Canton, and Powell 
Deweese, Ab Robinson, Lloyd Sellers and Cary Smathers were members 
of the Board of Aldermen of the Town of Canton, N. C., or licensee mem- 
bers of the Board of Plumbers and Heating Contractors. 

2. That in 1936 the defendant W. F. Morrison "in an unlawful agree- 
ment and consort with certain of the other defendante, licensees, members 
of the State Board of Examiners of Plumbing and Heating Contractors 
doing business in the town of Canton, N. C., unlawfully, wantonly, reck- 
lessly, maliciously and corruptly conspired, confederated and agreed with 
said licensee members and defendants named herein to drive the plaint@ 
out of his work, trade and business as a plumber and out of the town of 
Canton, N. C., and Haywood Countyu-and "to injure and destroy" him 
"in his trade and business." 
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3. That, as a part, and in furtherance of said scheme, defendant W. F. 
Morrison, unlawfully and corruptly, ( a )  refused to issue license to plain- 
tiff under the grandfather clause contained in the Plumbing and Heating 
Act,-Chapter 52 of Public Laws 1931, now G.S. 87-16 to G.S. 87-27, and 
(b)  failed to pass plaintiff on examination directly contrary to the agree- 
ment and understanding plaintiff had with the legally constituted State 
Board of Examiners of Plumbing and Heating Contractors. 

4. That as a part, and in furtherance of said scheme W. F. Morrison, 
acting for himself and in behalf of the other defendants, in some instances, 
and the defendants in others, unlawfully, willfully and maliciously insti- 
tuted and pursued various criminal prosecutions, between 1936 and 1948, 
upon warrants charging plaintiff with violations of the provisions of said 
Plumbing and Heating Act, all of which have terminated favorably to 
him. 

5. That also as a part of said unlawful conspiracy for the purpose 
aforesaid, W. L. Snyder, as Town Clerk of Canton, unlawfully refused 
plaintiff a privilege license, and to have his plumbing work inspected, and 
has been active in the wrongful and unlawful "prosecution and perse- 
cution." 

6. That because of the unlawful, malicious, willful and corrupt acts 
of defendants, plaintiff has been injured and damaged in his character, 
reputation, business, work, trade and standing, etc. And he prays judg- 
ment against defendants in specific substantial sums for actual and puni- 
tive damages. 

The defendants, in apt time, filed a joint demurrer to the complaint, 
for that: (1)  There is a defect of parties plaintiff and defendant; (2 )  
several causes of action have been improperly joined; and (3)  the com- 
plaint does not state facts sufficient to constitute a cause of action against 
defendants, etc. 

The court, upon hearing the demurrer, being of opinion that the de- 
murrer should be sustained for misjoinder both of parties and of causes 
of action, entered an order in accordance therewith, and dismissed the 
action. 

Plaintiff appeals therefrom to Supreme Court and assigns error. 

Cecil C. Jackson for plaintiff, appellant. 
T.  A. Clark, Jones d2 Ward, and Walter R. McGuire for defendants, 

appellees. 

WINBORNE, J. Appellant challenges, and we hold properly so, the cor- 
rectness of the decision of the court below as shown in the judgment from 
which this appeal is taken. 
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The declared purpose of this action is to recover damages for alleged 
injury to plaintiff allegedly caused by wrongful acts done by one or more 
of the defendants as a part of and in furtherance of an alleged conspiracy 
between defendants "to drive the plaintiff out of his work, trade and 
business as a plumber and out of the town of Canton, N. C., and Haywood 
County." 

"A conspiracy is generally defined to be 'an agreement between two or 
more individuals to do an unlawful act or to do a lawful act in an unlaw- 
ful way.' " S. v. Dalton, 168 N.C. 204, 83 S.E. 693; S. ex rel. Swann v. 
Martin, 191 N.C. 404,132 S.E. 16;  McNeill v. Hall, 220 N.C. 73,16 S.E. 
2d 456; Holt v. Holt, 232 N.C. 497, 61 S.E. 2d 448. 

I n  the Holt case, supra, in opinion by Ervin, J., this Court held that 
"to create civil liability for conspiracy, a wrongful act resulting in injury 
to another must be done by one or more of the conspirators pursuant to 
the common scheme and in furtherance of the common object. The 
gravamen of the action is the resultant injury, and not the conspiracy 
itself ." 

The liability of the conspirators is joint and several. That "Every one 
who does enter into a common purpose or design is equally deemed in law 
a party to  every act which had before been done by the others, and a party 
to every act which may afterwards be done by any of the others in further- 
ance of such common design," as quoted by Smith, C. J., in S. v. Jackson, 
82 N.C. 565. See also S. v. Anderson, 208 N.C. 771, 182 S.E. 643; 8. v. 
Smith, 221 N.C. 400, 20 S.E. 2d 360; M f g .  C'o. v. Arnold, 228 N.C. 375, 
45 S.E. 2d 577. 

I n  the light of these principles, and admitting the facts alleged in  the 
complaint, which we must do in testing the sufficiency of a complaint 
challenged by demurrer, Ballinger v. Thomas, 195 N.C. 517, 142 S.E. 
761; Poole v. Bd. of Exanziners, 221 N.C. 199, 19 S.E. 2d 635, and 
numerous other cases, we are of opinion and hold that there is neither 
misjoinder of parties to the action nor misjoinder of causes of action 
alleged in the complaint. A conspiracy between defendants is alleged in  
the complaint. There are allegations that numerous wrongful acts were 
unlawfully, maliciously and corruptly done by certain of the alleged con- 
spirators as a part of and in furtherance of the common object. ( I n  this 
connection reference is made to the casw of S. v. Ingle, 214 N.C. 276, 
199 S.E. 10, and S. v. Mitchell, 217 K.C. 244, 7 S.E. 2d 567, treating of 
the subject of journeyman plumber in relation to the provisions of G.S. 
87-16 to G.S. 87-27). Moreover, it is alleged thni; plaintiff has been 
injured and is damaged as the result of the acts so done. 

Whether plaintiff is able, in his proof, to make good the allegations of 
his complaint is of no concern now7. But he is entitled to an opportunity 
to do s e a  day in court. 
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The judgment below is 
Reversed. 

VALENTINE, J., took no part  in the consideration or decision of this case. 

THOMAS W. P R I D G E N  v. CHARLES R.  TTSON AND WIFE, MRS. CHARLES 
R. TYSON, GEORGE TYSON (UNMARRIED) , CLIFTON TYSON AND WIFE, 
AVA TYSON, OSCAR TYSON AXn WIFE, N E T T I E  MAE TYSON, LEVY 
TYSON AND WIFE, BETTY TYSON, BEULAH TYSON J O N E S  AND HUS- 
BAND, GEORGE JONES,  MABEL TPSON DAVENPORT AND HUSBAND, 
E R N E S T  DAVENPORT, J A K E  TYSON AND WIFE, E L L E N  TYSON, TOM 
TYSON AND WIFE, DAISY TYSON, JACK TYSON AND WIFE, MYRTIE 
TYSON, L E E  TYSON A N D  WIFE, E L B E R  TPSON, EULA TYSON MAS- 
SENGILL A N D  HUSBASD, TOM RlASSENGILL, AND PATSY TYSON WIN- 
BORNE AND HUSBAND, S T E P H E N  WINBORR'E. 

(Piled 26 September, 1951.) 
1. Wills § 33c- 

As a general rule remainders vest a t  the death of testator unless some 
later time for the resting is clearly expressed in the will, or is necessarily 
implied therefrom, and adverbs of time and adverbial clauses designating 
time do not create a contingency but rather indicate a time when the 
enjoyment of the estate shall begin. 

2. S a m e  
A devise to testator's grandson for life and after his death to testator's 

"male children or their bodily heirs," is lleld to create a life estate in the 
grandson with remainder vesting a t  the time of testator's death in testa- 
tor's sons, and therefore a deed from all of testator's sons to the life tenant 
vests a good and indefeasible fee simple estate in him. Furthermore, the 
deeds of testator's sons and the heirs of a deceased son would estop them 
and all who may claim through or from them. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Harris, J., February Term, 1951, of 
WILSOP~. 

This is an  action to remore a cloud upon the title to the tract of land 
which the plaintiff alleges he owns in fee simple, but in which the defend- 
ants, or some of them, claim an  interest. 

The rights of the parties depend upon the interpretation placed upon 
the provisions contained in  I t em 4 of the last will and testament of 
Thomas M. Tyson, dated 2 September, 1896, which reads as follows: 

"Item Four th  I gire and devise to my  daughter. Patsey A. Pridgeon 
bodiley heirs one dollar each. I also lend her bodiley heirs one hundred 



200 I N  T H E  SUPREME COURT. [234 

acres of real estate during theire lifetime after my earthly existance after 
their deceas my male children or their bodiley heirs shall inherit the same 
real estate laying in wilson county north carolina known as the Johnathan 
Parker tract his distributed shair of his farthers estltte adjoining. John 
Hales and others. (sic)" 

At the time of the death of the testator, Patsy A. Pridgen, his daughter, 
was living, as was also her son, Thomas W. Pridgen, the plaintiff in this 
action. The testator also left surviving him, another daughter, Rachel 
L. Abernathy, and four sons. 

The plaintiff, Thomas W. Pridgen, is the only bodily heir, or child, of 
Patsy A. Pridgen, now deceased, and as such came i : ~ t o  possession of the 
aforesaid 100 acres of land, and has remained in possession thereof until 
the present time. 

On 17 September, 1917, Joshua L. Tgson and wife, Charles R. Tyson 
and wife, Lemuel C. Tyson and wife, they being three of the four male 
children of the late Thomas M. Tyson, executed and delivered to the 
plaintiff, Thomas W. Pridgen, their deed conveying to him all their right, 
title, and interest in and to the aforesaid lands in fee simple. And on 
14 September, 1949, all the children of the late John 'T. Tyson, the fourth 
male child of the late Thomas M. Tyson, together with their respective 
spouses, conveyed to the plaintiff all their right, title, and interest, in fee 
simple, in and to said lands, it being a one-fourth undivided interest in 
the remainder. 

The court below held that plaintiff is the owner in fee simple of the 
tract of land devised by the late Thomas M. Tyson, in Item 4 of his will, 
and entered judgment accordingly. Defendants appeal and assign error. 

Lucas & R a n d  and 2. H a r d y  Rose for plaintiff ,  appellee. 
0. B. Moss and Claude C. Aberna thy  for defendarlts, appellants. 

DENNY, J. I t  is conceded that the plaintiff, Thomas W. Pridgen, 
took only a life estate in the devised premises, under the will of Thomas 
M. Tyson, and that all persons claiming any intere~t  in the estate are 
parties to the action. The defendants contend, however, that the male 
children of the testator took only a contingent interest conditioned upon 
their surviving Thomas W. Pridgen, the plaintiff, and that in order to 
ascaertain the ultimate takers under the will, the roll must be called at  the 
death of Thomas W. Pridgen, citing T r u s t  Co. v. Wtrddell, 234 N.C. 34, 
65 S.E. 2d 317; Carter  21. K e m p t o n ,  233 N.C. 1, 62 t3.E. 2d 713; House 
v. House, 231 N.C. 218, 56 S.E. 2d 695; i l fercer 2%. Downs, 191 N.C. 203, 
131 S.E. 575, and similar cases. 

We do not so construe the devise to the male children of the testator 
and their bodily heirs. The remainder to them was not made contingent 
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upon their surviving the life tenant as was the case in T r u s t  Co. v. W a d -  
dell, supra, and Mercer v. Downs, supra. Nor was it made contingent 
upon survival at  the termination of a fixed period of time as in the case 
of Carter v. K e m p f o n ,  supra, or upon the life tenant dying without issue 
as was the case in House v. Ho.use, supra. 

On the contrary, the male children of Thomas 31. Tyson, or their bodily 
heirs, prior to the execution of their respective deeds to plaintiff, were 
entitled to the immediate possession of the devised premises subject only 
to the termination of the  receding life estate. Therefore, we hold that 
upon the death of Thomas M. Tyson, his male children took vested re- 
mainders in the devised premises. 

I n  the case of Pm'ddy & Co. v. Sanderford,  221 N.C. 422, 20 S.E. 2d 
341, Barnhil l ,  J., in  speaking for the Court said: "The remainder is 
vested, when throughout its continuance, the remainderman and his heirs 
have the right to the immediate possession whenever and however the pre- 
ceding estate is determined ; or, in other words, a remainder is vested if, so 
long as it lasts, the only obstacle to the right of immediate possession by 
the remainderman is the existence of the preceding estate ; or, again, a re- 
mainder is vested if i t  is subject to no condition precedent save the deter- 
mination of the preceding estate." 

I t  is the general rule that remainders rest at  the death of the testator, 
unless some later time for the vesting is clearly expressed in the will, or 
is necessarily implied therefrom, P r i d d y  & Co. v. Sanderford,  supra. 
Wei l l  v. Wei l l ,  212 N.C. 764, 194 S.E. 462; Witty u. Witty, 184 N.C. 
375, 114 S.E. 482; Baugham v. T r u s t  Co., 181 N.C. 406, 107 S.E. 431. 
And it is a prevailing rule of construction with us that adverbs of time, 
and adverbial clauses designating time, do not create a contingency but 
merely indicate the time when enjoyment of the estate shall begin. 
P r i d d y  & Co. v. Sanderfsrd,  supra;  Carolina Power Co. v. Haywood,  
186 N.C. 313, 119 S.E. 500. 

Since, in our opinion, the male children of the testator took vested 
remainders in the devised premises upon the death of the testator, it 
follows that the deed executed and delivered to plaintiff by three of the 
male children of the testator, and the deed executed to plaintiff by all the 
children of the other male child of the testator, as set out herein, are 
sufficient to give the plaintiff, Thomas W. Pridgen, the owner and holder 
of the life estate, a good, indefeasible, fee simple estate in the devised 
premises. Moreover, the defendants who conveyed all their right, title, 
and interest in and to the devised premises, to the plaintiff, and all who 
may claim through or from them, are bound by these conveyances. 
Buffaloe v. Blalock, 232 N.C. 105, 59 S.E. 2d 625, and cited cases. 

The judgment of the court below is 
Affirmed. 
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VALENTINE, J., took n o  p a r t  i n  the  consideration or decision of this  case. 

IN THE MATTER OF THE ESTATE OF DOUGLAS C. EDWARDS. 

(Filed 26 September, 1951.) 

1. Executors and  Administrators § 2b- 
The right to appointment a s  administrator of an estate is entirely statu- 

tory, and the only child of a decedent who leaves no widow is entitled t o  
the entire surplus of descendant's personal estate, G.S. 28-149 ( 4 ) ,  and 
therefore is the sole "next of kin" of decedent within the meaning of G.S. 
28-6, and upon his timely application to the proper clerk has a n  absolute 
right to receive letters of administration unless he is disqualified. G.S. 
28-8. 

A finding by the clerk that  the next of kin entitled to appointment a s  
administrator is disqualified because of want of unllerstanding, G.R. 25-8 
( 4 ) ,  must be based upon evidence receired by the clerk in open court, and 
where the record shows that  the conclusion of the clerk was based upon 
undisclosed and unrecorded information obtained by him from third per- 
sons outside of court and in the absence of petitioner and his counsel with- 
out opportunity for cross-examination, the proceedings will be remanded so  
that  the matter may be determined in accordance wil-h due process of law. 

3. Constitutional Law 2023- 

Art. I, sec. 17, of the Constitution of N. C., guarantjees a litigant in every 
kind of judicial proceeding the right to an adequate and fair hearing 
before an impartial tribunal where he may contest the claim set up against 
him and be allowed to meet i t  on the lam and on the facts, and show if h e  
can that  it  is unfounded. 

VALENTIXE, J., took no part  in the consideration or decision of this case. 

APPEAL by  petitioner, F r e d  Edwards,  f r o m  Bone, J., in Chambers  a t  
Nashville, N o r t h  Carolina, 3 1  March,  1951, i n  a proceeding i n  t h e  Supe- 
r io r  Cour t  of Edgecombe County for  the appointment  of a n  admin-  
istrator.  

Proper ly  interpreted, the  record reveals these things : 
1. O n  13 March,  1951, Douglas C. Edwards,  whose wife had prede- 

ceased him, died intestate a t  his  domicile in Edgecoinbe County, N o r t h  
Carol ina,  leaving a substantial p e r ~ o n a l  estate. He was survived by a n  
only child, namely, the petitioner, F r e d  Edwards,  a n  adul t  resident of 
N o r t h  Carol ina,  who has  never been convicted of a felony or  renounced 
his  r igh t  t o  qual i fy 8 s  administrator  of his deceased father. 
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2. On 22 March, 1951, the petitioner applied to the Clerk of the Supe- 
rior Court of Edgecombe County by verified petition for  letters of admin- 
istration on the estate of the decedent. 

3. On 29 March, 1951, the Clerk denied the petition in an order con- 
taining this finding and adjudication: "It is by the court . . . found as 
a fact that the said Fred Edwards is an incompetent person and lacking 
in understanding and is incompetent within the meaning of the statute to 
settle the estate in question, and the court in its discretion refuses to 
appoint the said Fred Edwards as administrator of the estate of Douglas 
C. Edwards." 

4. The order specifies, in substance, that the finding as to the incom- 
petency of petitioner is based upon undisclosed and unrecorded informa- 
tion obtained by the Clerk from third persons outside of court in the 
absence of petitioner and his counsel, who were not apprised of the 
identity of such third persons or given any opportunity to cross-examine 
or confute them. 

5. The petitioner appealed from the order of the Clerk to the resident 
judge of the judicial district embracing Edgecombe County, who entered 
judgment affirming the order. The petitioner thereupon appealed from 
such judgment to the Supreme Court, making assignments of error suffi- 
cient to raise the legal questions hereinafter considered. 

P. H .  Bell for petitioner, appellant. 
No counsel contra. 

ERVIN, J. The appeal presents this solitary question: Did the judge 
err in affirming the order of the clerk refusing to grant administration 
to the petitioner ? 

The right to administer on the estate of an intestate is entirely statu- 
tory. Generally speaking, the right is given to the surviving spouse, the 
next of kin, the creditors, and other persons legally competent, in the 
order named. G.S. 28-6. 3 s  here used, the trrm "next of kin" means 
those persons V J ~ O  take the surplus of the personal estate of an intestate 
under the statute of distribution. Henry v. Henry, 31 N.C. 278 ; Weaver 
v. Lamb, 140 Iowa 615, 119 K.W. 69. 22 L.R.A. (K.S.) 1161, 17 Ann. 
Cas. 947. 

Since the decedent left no widow, the petitioner, as his only child, takes 
the entire surplus of his personal estate under subdivision four of the 
statute of distribution, G.S. 28-149. I n  consequence, the petitioner is the 
sole next of kin, and as such is the party primarily entitled to  adminis- 
tration. Moreover, he has made timely application to the proper Clerk, 
ie., the Clerk of the Superior Court of Edgecombe County, for appoint- 
ment as administrator. G.S. 28-15. These things being true, the peti- 
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tioner has an absolute legal right to receive letters of administration, 
unless he is disqualified. Williams v. Neville, 108 N.C. 559, 13 S.E. 240; 
In, re Bailey MTil l ,  141 N.C. 193, 53 S.E. 844. 

The order of the clerk holds that the petitioner is not entitled to admin- 
istration on the estate of his deceased father, and assigns as the reason for 
such holding that the petitioner is under the disqurilification defined by 
this statutory provision : "The clerk shall not issue letters of adminis- 
tration . . . to any person who, at  the time of appearing to qualify . . . 
(4)  is adjudged by the clerk incompetent to discharge the duties of such 
trust by reason of . . . want of understanding." G.S. 28-8. 

The record on this appeal discloses that the supposed factual foundation 
underlying the order, i.e., that the petitioner is incompetent to discharge 
the duties of an administrator by reason of want of understanding, is not 
supported by evidence received by the clerk in open court. Indeed, the 
record shows that the conclusion of the clerk as to the alleged incompe- 
tency of the petitioner rests upon undisclosed and urrecorded information 
obtained by the clerk from third persons outside of court in the absence 
of the petitioner and his counsel, who were not apprised of the identity 
of such third persons or accorded any opportunity to cross-examine or 
confute them. 

The conduct of the proceeding by the clerk contravenes the law of the 
land clause embodied in Article I, Section 17, of the North Carolina 
Constitution, which guarantees to the litigant in ecery kind of judicial 
proceeding the right to an adequate and fair hearing before an impartial 
tribunal, where he may contest the claim set up against him, and be 
allowed to meet it on the law and the facts and show if he can that i t  is 
unfounded. Eason v. Spence, 232 N.C. 579, 61 S.E. i3d 608 ; Surety Corp. 
21. Sharpe, 232 N.C. 98, 59 S.E. 2d 593. 

The order of the clerk nullifies the petitioner's constitutional right t o  
an adequate and fair hearing, for manifestly there .IS no hearing in any 
real sense when the litigant does not know what evidence is received and 
considered by the court, and is not accorded any opportunity to cross- 
examine the witnesses against him or to offer testimony in explanation or 
rebuttal of that given by them. Interstate Commerce CommGsion v. 
LouGville d N.  R. Co., 227 U.S. 88, 57 I,. Ed. 431, 33 S. Ct. 185. 

For the reasons given, the order and judgment ,Ire vacated and the 
proceeding is remanded to the Superior Court of Edpecombe County with 
directions that the clerk proceed to determine the question of fact involved 
in the cause in a manner consistent with the petitioner's constitutiona1 
right to an adequate and fair hearing. 

Error and remanded. 

VALENTINE, J., took no part in the consideration or decision of this case. 
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L. A. MUSE, GUS MUSE, DAVE MUSE, MAMIE MUSE YOUNG, JESS MUSE, 
CECIL MUSE, RUSS MUSE, SHIRLEY MUSE BRYSON, RAY ROBIN- 
SON, BERTHA ROBINSON SMATHERS A X D  RHETTA ROBINSON 
RHYMER, v. ELVA MUSE, GLADYS MUSE HALL, AND JOHN MUSE. 

(Filed 26 September, 1951.) 
1. Trial Q 4 8 -  

The setting aside of the verdict on one issue because contrary to the 
weight of the evidence, and the granting of a new trial limited to that 
issue in instances in which the issues may be separated, is within the 
sound discretion of the trial judge, G.S. 1-207, no matter of law or legal 
inference being involved. 

a. Appeal and Error § 2- 
Where the trial court grants a new trial limited to a single issue upon 

which he set the verdict aside as being contrary to the weight of the evi- 
dence, and orders that final judgment should await the result of the partial 
new trial, appeal from this order is premature and will be dismissed. 

VALENTINE, J., took no part in the consideration or decision of this case. 

,~PPF,AL by plaintiffs from Rudisill, J., at June Term, 1951, of Buw- 
COMBE. 

Civil action by heirs of grantors to cancel deeds to realty on ground 
of mental incapacity, fraud and undue influence. 

The jury returned the following verdict upon the issues joined on the 
pleadings : 

1. Did the grantor, E. M. Muse, have the mental capacity to execute 
the three deeds in controversy on 22 April, 1940 ? Answer : "Yes." 

2. Did the grantor, Mrs. M. A. Muse, hate the mental capacity to 
execute the three deeds in controversy on 22 April, 19402 Answer: 
"Yes." 

3. Were the three paper writings in controversy procured by fraud 
and undue influence of the defendants, or either of them? Answer: 
"Yes." 

The defendants moved "the court to set aside the verdict of the jury on 
the third issue, and to affirm the verdict of the jury on the first and second 
issues." The trial judge sustained the motion in the exercise of his dis- 
cretion because he deemed the answer of the jury to the third issue con- 
trary to the weight of the evidence. After finding "as a fact that the 
matters and things involved in issues one and two and the matters and 
things involved in the third issue can be separated without any injury 
to the parties," he entered an order allowing the verdict to stand as to 
the first and second issues, setting aside the verdict as to the third issue, 
and granting a partial new trial limited to the third issue. The order 
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provided that  the entry of a final judgment sllould await the result of the 
partial new trial. The plaintiffs appealed, assigning the rendition of the 
order as error. 

Cecil  C. Jackson  for p l a i n t i f s ,  appellants.  
Don C. Y o u n g  for  de fendan t s ,  appellees. 

ERVIN, J. When no matter of law or legal inference is involved, the 
granting or refusing a new trial upon all or any one of the issues rests 
i n  the sound discretion of the tr ial  judge. G.S. 1-207; H a w l e y  v. Powel l ,  
222 N.C. 713, 24 S.E. 2d 523; Campbe l l  v. L a u n d r 9 ,  190 N.C. 649, 130 
S.E. 638; Bi l l ings  v. Observer,  150 N.P. 540, 64 S.E. 435;  J a r r e f t  v. 
Trumk Co., 144 N.C. 299, 56 S.E. 937; B e n t o n  7*. Coll ins ,  125 N.C. 83, 
34 S.E. 242, 47 L.R.A. 33;  McIntosh on Xor th  Carolina Practice and 
Procedure in Civil Cases, section 611. The record does not indicate that  
the judge abused his discretion in setting aside tlie verdict on tlie third 
issue and in awarding a partial new trial limited to  that  issue. Indeed, 
i t  supports the contrary conclusion. Inasniuch as ncl judgment has been 
entered in the cause, the present appeal is premature, and must be dis- 
missed. H a w l e y  v. Powel l ,  supra.  

Appeal dismissed. 

VALENTINE, J., took no part  in the conside,ration or decision of this case. 

JACK HALL r. COBLE DAIRIES, INC., AND JAMES LESTER DOCKERT. 

(Filed 10 October, 1951.) 
1. Pleadings § 19- 

A demurrer admits the truth of every material fact properly alleged. 

2. Negligence s 9- 
Ordinarily, foreseeability is an essential element of proximate cause, but 

this does not require that the tort-feasor be able to anticipate the partic- 
ular consequences ultimately resulting from his negligence, but only that 
by the exercise of reasonable care he might have foreseen consequences of 
a generally injurious nature, and that the injuries actually sustained be 
such as in ordinary circumstances were likely to have ensued. 

3. Automobiles $8 Sd, lSa, I S W m p l a i n t  held not demurrable on ground 
that  injuries sustained could not have been reasonably foreseen. 

Allegations to the effect that defendants left their tractor-trailer stand- 
ing on the highway a t  nighttime without lights, flares or signals as re- 
quired by statute, that plaintiff, driving his automobile in a careful and 
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prudent manner, collided with the rear thereof, that  in the collision plain- 
tiff was severely shocked and, while in a dazed and addled condition, 
walked out on the highway and was hit by a car traveling in the opposite 
direction, causing the injuries sued on, is held not demurrable on the 
ground that  upon the facts alleged defendants could not have foreseen that  
plaintiff would be injured by being struck by the car, since defendants 
could have foreseen generally injurious consequences from the negligence 
alleged, and the injuries complained of were not beyond the pale of natural 
consequences of such negligence. 

4. Negligence § 7- 
An independent intervening cause is one which could not have been 

reasonably anticipated and which breaks the causal connection between 
the primary negligence and the injury, but if the intervening act might 
have been anticipated in the natural and ordinary course of things, includ- 
ing those acts which constitute a normal response to the stimulus of the  
situation created by the primary negligence, such intervening act does not 
insulate the primary negligence, even though i t  be a contributing cause 
of the injury. 

5. Automobiles 5s 18a, 18d-Complaint held not  demurrable on  ground 
t,hat upon facts alleged injury was due  t o  independent ac t  of third party. 

Allegations to the effect that, a s  a result of defendants' negligence, 
plaintiff collided with the rear of defendants' truck, and that while in a 
dazed condition from the impact, plaintiff walked out into the highway 
and was struck by a n  automobile traveling in the opposite direction, is held 
not demurrable on the ground that  upon the facts alleged defendants' 
negligence was insulated by the independent intervening acts of the driver 
of the car, since upon the facts defendants' primary negligence, acting 
through the normal response to the stimulus set in motion by it, continued 
in active operation up to the time plaintiff was struck by the car. 

6. Pleadings 9 19- 
Upon demurrer the complaint will be liberally construed in favor of the 

pleader. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff f r o m  Rudis i l l ,  J . ,  a t  Regular  M a y  Term, 1951, of 
BUNCOMBE. Reversed. 

Civil action to  recover damages f o r  personal injur ies  alleged t o  have 
resulted f r o m  negligence of the  defendants, heard upon demurre r  to  the  
complaint f o r  alleged fai lure  to  s tate  facts  sufficient to  constitute a cause 
of action. 

A t  the  hear ing  the  t r ia l  judge sustained the  demurre r  and  the  plaintiff 
appealed, assigning error. 

B u t l e r  & Mitchel l ,  Sale, P ~ n n e l l  &? Penne l l ,  and  J o e  R. R y r d  f o r  plain- 
tiff, appellant.  

Pierce & B l a k e n e y  and Richasd  E.  W a r d l o w  for defendants ,  appellces. 
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JOHNSON, J. The plaintiff alleges in pertinent  art that on the night 
of 27 September, 1947, at  about 7:30 o'clock, a large tractor-trailer of 
the corporate defendant, in charge of the individual defendant, was 
parked on the paved portion of U. S. Highway No. 70 within the corpo- 
rate limits of the Town of Glen Alpine, North Carolina, with the truck 
and trailer entirely blocking the right side of thl3 highway, "without 
displaying lights, flares or lanterns 200 feet in the front and rear of said 
truck and trailer,'' in violation of "the laws of the ;State of North Caro- 
lina governing the operation of motor rehicles"; that the plaintiff came 
along in his 1941 Chevrolet automobile, driving eastwardly, "in a careful 
and prudent manner, on his right hand side of said highway," and at  
about 30 miles per hour ; "that it was dusk dark and visibility was poor; 
that a short distance from the scene of the accident . . . there is a dip 
in the highway, and as plaintiff reached the crest of the hill, suddenly 
and'without warning he saw in front of him, parked on the highway, 
the truck and trailer belonging to defendant Coble Dairies, Inc.; . . . 
that said truck and trailer had been parked there for some time . . .; 
that just behind said trailer, and standing on the highway, were three 
men, one of whom was the defendant, James Lester Dockery, and one 
of whom was another employee of Coble Dairies, Inc., . . .; that motor 
vehicles were traveling on the highway in westward direction, and plain- 
tiff, in an effort to avoid hitting the men standing Eack of the truck and 
trailer . . ., and to avoid driving into the oncoming traffic, applied his 
brakes and swerved sharply to the right and onto the shoulder of said 
highway, causing the automobile to skid into the right rear side of said 
trailer, which caused his wife's head to be thrown against the windshield 
of said car, breaking her nose and inflicting serious and painful cuts and 
bruises on her face and body ;" 

"That the plaintiff was severely shocked and shaken up by the sudden- 
ness of the impact, as aforesaid." 

"That immediately after the collision . . ., this plaintiff got out of 
his automobile and went around to its right side in order to assist his 
wife, who was bleeding profusely; that when he had attended to his wife 
and had returned to the !eft side of his car, still in a dazed and addled 
condition from shock caused by the collision, aforesaid, just as he was 
attempting to enter the automobile he was suddenly stricken by an auto- 
mobile traveling west orer said highway, causing the injuries herein- 
after set forth." 

"That the reckless, wanton, and unlawful acts of the defendant Coble 
Dairies, Inc., by and through its agents, servantf~ and employees, as 
above set forth, was the proximate cause of the permanent injury to the 
person of this plaintiff hereinafter described, in that the defendant Coble 
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Dairies, Inc., through its agents, servants, and employees, failed and 
neglected : 

"(a) to display the rear lights prescribed by Chapter 20, Section 129, 
Subsection (d),  and Section 134 of the General Statutes of North Caro- 
lina, and in that the defendant, Coble Dairies, Inc., its agents, servants 
and employees permitted the said motor vehicle to stand on the highway 
without displaying thereon a lamp projecting a red light visible under 
normal atmospheric conditions from a distance of 500 feet to its rear; 

"(b) to remove said motor vehicle from the travelled portion of said 
highway, so as to leave a clear and unobstructed width of not less than 
15 feet upon the main travelled portion of said highway opposite said 
motor vehicle, in violation of Chapter 20, Section 161 of the General 
Statutes of North Carolina. 

"(c) to display, not less than 200 feet in front and rear of such 
vehicle a red flag, red flares, or lanterns ; 

"(d) to use due care, caution and circumspection for the rights of 
others using said highway ; 

"All of which acts of omission and commission were the direct and 
proximate cause of the injuries and damages hereinafter set forth." 

"That by reason of the negligence, recklessness and wanton and willful 
disregard for others on the part of the defendants, which was the sole 
and proximate cause of the plaintiff's being stricken by the aforesaid 
automobile, this plaintiff was knocked to the pavement and dragged 93 
feet along said highway, inflicting" . . . injuries as described, and 
entitling plaintiff to damages in a substantial sum. 

By demurring to the sufficiency of the complaint to state a cause of 
action, the defendants admit as true every material fact properly alleged. 
S. v. Trust Co., 192 N.C. 246, 134 S.E. 656; Trust Co. v. Wilson, 182 
N.C. 166,108 S.E. 500. 

The chief contention urged by the defendants is that the facts alleged 
by the plaintiff, when taken as true, fail to establish the required causal 
connection between the plaintiff's injuries and the alleged negligence of 
the defendants. I t  is urged that the essential elements of proximate 
cause are lacking. The plaintiff's allegations as to this are in substance 
as follows : 

(1) That the defendants' tractor-trailer unit had been unlawfully left 
standing (as disabled) on the paved portion of the highway, near the 
crest of a hill, without displaying lights, flares, and signals, as required 
by statute. 

(2) That the plaintiff, driving his automobile in "a careful and pru- 
dent manner," came over the crest of the hill and collided with the rear 
of the tractor-trailer. 
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(3 )  Tha t  in the collision the plaintiff was "severely shocked and 
shaken u p  by the . . . impact." 

(4 )  That  he got out of his automobile and went around to its r ight  
side in order to assist his wife who was bleeding profusely from injuries 
sustained in the collision. 

(5 )  That  after  rendering his wife assistance, he returned to the left  
side of his car "still in a dazed and addled condition from shock caused 
by the collision," and just as he was atiempting to enter the automobile 
he was suddenly hit  by an  automobile traveling in the opposite direction 
over the highway, causing the injuries for  which recovery is sought. 

I t  is the contention of the defendants: (1) that  the defendants were 
not chargeable with the "duty to foresee that  the plaintiff . . . (after  
the collision) would erentually walk out upon the highway and that  a 
third person would operate an  automobile in such manner as to strike 
and injure the plaintiff, as he alleges," and that  therefore the plaintiff 
has alleged himself beyond the bounds of the rule of foreseeability, as an 
essential test of actionable negligence; and (2)  tha t  there is a lack of 
causal connection betreen the defendants' alleged negligence and the 
plaintiff's injuries, for "that the intervening independent action of the 
motorist operating the westwardly-traveling automolde, that  came along 
later and struck the plaintiff, was the actual, real, and proximate cause 
of the plaintiff's injuries." These contentions. of the defendants will be 
treated seriatim: 

1. The question of foreseen or foreseeable consecpen.ces.-It may be 
conceded that  i n  this jurisdiction in  order to warrant  a finding that  negli- 
gence, not amounting to a willful or wanton wrong, was the proximate 
cause of an  injury, ordinarily i t  must appear that  injurious consequences 
were foreseen, or  reasonably should have been foreseen, by the wrongdoer 
at, the instant of the negligent act. B r u n ~  7). Miller, 135 N.C. 204, 
47 S.E. 421 ; Dunn  v. Bomberger, 213 N.C. 172, 195 S.E. 364. See also 
3S Am. Jur. ,  Negligence, Sec. 58, pp. 708, 709. 

However, i t  is established by authoritative decisions of this Court 
that  when the test of foreseen or foreseeable consequences is applied in 
dtltermining proximate cause or actionable negligence, i t  is not necessary 
that  the tort-feasor should have been able to foresw the in jury  in the 
precise form in which it occurred, nor to hare  been sble to anticipate the 
particular consequences ultimately resulting from the negligent act or  
omission. Dmcm 21. Nillcr ,  suprcr (135 X.C. 204). See also 38 Am Jur. ,  
Negligence, Sec. 62, p. 713. Ordinarily, under our decisions i t  suffices 
to show (1) that  '(by the exercise of reasonable care, the defendant might 
have foreseen that  some in jury  would result from his act or omission, or 
tha t  consequences of a generallv injurious nature might have been ex- 
pected." (Drum I * .  Miller, supra (135 N.C. 204, top p. 215))  ; McIntyre 
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v. Elevator Co., 230 N.C. 539, 54 S.E. 2d 45; Rattley v. Powell, 223 N.C. 
134, 25 S.E. 2d 448 ; Evans v. Rockingham Homes, Inc., 220 N.C. 253, 
17 S.E. 2d 125; Lancaster v. Greyhound Gorp., 219 N.C. 679, p. 688, 
1 4  S.E. 2d 820; Ellis v. Sinclair Refining Co., 214 N.C. 388, 199 S.E. 
403; Dunn v. Bomberger, supra (213 N.C. 172, p. 177). See also 38 Am. 
Jur., Negligence, Sec. 62, pp. 713, 714, and (2) that the injuries sus- 
tained were the natural and probable, although not the necessary and 
inevitable, result of the negligent fault of the defendants, i.e., such 
injuries as were likely, in ordinary circumstances, to have ensued from 
the act or omission in question. NcIntyre v. Elevator Co., supra (230 
N.C. 539); Bowers v. Railroad Co., 144 N.C. 684, 57 S.E. 453; Dmm 
v. Miller, supra (135 N.C. 204). See also: Brady v. Railroad CO., 222 
N.C. 367, p. 373, 23 S.E. 2d 334; 38 Am. Jur., Negligence, Sections 57 
and 62 ; Anno : 155 A.L.R. 157. 

Tested by the foregoing rules, it is manifest that the defendants are 
chargeable with having foreseen that consequences of a generally inju- 
rious nature would likely result from their conduct in leaving the tractor- 
trailer on the paved portion of the highway, without lights, flares, and 
signals as alleged. Upon this record, we cannot say it was beyond the 
pale of natural consequences that the plaintiff in the ensuing collision was 
severely shocked, to the extent that he was "dazed and addled" and in 
that conditior, walked out on the highway and was hit by a passing motor- 
ist. Therefore it would seem that the complaint meets the required tests 
as to foreseen or foreseeable consequences. 

2. The question of an independent infervening cause.-It is settled 
law that an independent intervening cause which breaks the chain of 
causation from the original negligent act or omission may relieve the 
original wrongdoer of liability, on the theory of insulating the original 
negligence. Bufner v. Spease, 217 N.C. 82, 6 S.E. 2d 808; Powers z'. 

Sternberg, 213 N.C. 41, 195 S.E. 88; Beach e. Patton, 208 N.C. 134, 
179 S.E. 446; Hinnant v. R.  R., 202 N.C. 489, 163 S.E. 555; Balcum v. 
Johnson, 177 N.C. 213, 98 S.E. 532. See also 65 C.J.S., Negligence, 
Sec. 111, pp. 687, 688. 

However, the intervening cause which will relieve of liability for 
injury must be a new, independent and efficient cause, intervening be- 
tween the original negligent act or omission and the injury ultimately 
suffered, which turns aside the natural sequence of events and produces 
a result which would not otherwise have followed, and which could not 
have been reasonably anticipated. An efficient, intervening cause is a 
new proximate cause, which breaks the connection of the original cause 
and becomes itself solely responsible for the result in question. I t  must 
be an independent force, entirely superseding the original action, and 
rendering its effect in the chain of causation remote. It is immaterial 
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how many new events or forces have been introduced, if the original 
cause remains active, the liability for this result is not shifted. The 
causal connection must be actually broken and the sequence interrupted 
in order to relieve the defendant from responsibility. The mere fact 
that another person or agency concurs or co-operates in producing the 
injury or contributes thereto in some degree, whether large or small, is 
not of controlling importance. Ordinarily, it is immaterial how many 
others may have been a t  fault if the defendant's original negligence was 
the efficient cause of the injury. Balcum v. Johnson, supra (177 N.C. 
213) ; Barton v. Telephone Co., 141 N.C. 455, 54 S.E. 299. See also: 
Ins. Co. v. Stadiem, 223 N.C. 49, 25 S.E. 2d 202; 38 Am. Jur., Negli- 
gence, Sec. 67, pp. 722, 723. 

And ordinarily "the connection is not actually broken if the inter- 
vening event is one which might in the natural and ordinary course of 
things, be anticipated as not entirely improbable, and the defendant's 
negligence is an essential link in the chain of causation." Shearman 
and Redfield on Negligence, Revised Ed., Vol. 1, Sec. 38, p. 101. 

I n  Insurance Co. v. Stadiem, supra (223 N.C. 49)) the rule is stated 
this way by Chief Justice Sfacy: 

". . . if the original act be wrongful, and woidd naturally prove 
injurious to some other person or persons, and does actually result in  
injury through the intervention of other causes which are not in them- 
selves wrongful, the injury is to be referred to the wrongful cause, 
passing by those which are innocent. Scott v. Shepherd, 2 Bl., 892 
(Squib Case). But if the chain of causation be broken by the inter- 
vention of some efficient, independent cause, such intervening cause is to 
be regarded as the proximate cause of the injury, and in an action against 
the original wrongdoer the law will not undertake further to pursue the 
question or resulting damage. . . . To avail the original wrongdoer as a 
defense, however, the intervening cause must be both independent and 
responsible of itself. . . . 

"In searching for the proximate cause of an event, the question always 
is: Was there an unbroken connection between the wrongful act and 
the injury, a continuous operation? Do the facts constitute a continuous 
succession of events, so linked together as to make a natural whole, or 
was there some new and independent cause intervening between the 
wrong and the injury?" (223 N.C. p. 53.) 

I n  65 C.J.S., Negligence, Sec. 111, p. 695, i t  is stated: "An inter- 
vening act does not become a superseding cause if it is a normal response 
to the stimulus of a situation created by the negligence of another." 

Also, on the topic of acts done during delirium caused by negligent 
conduct, as affecting causal relation, this pertinent statement is found 
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in the American Law Institute's Restatement of the Law of Torts, Vol. 
11, Sec. 465, p. 1211 : 

"If the actor's negligent conduct so brings about the delirium . . . of 
another as to make the actor liable for it, the actor is also liable for harm 
done by the other to himself while delirious . . ., if his delirium . . . 
prevents him from realizing the nature of his act and the certainty or 
risk of harm involved therein, . . ." 

See also: Carpenter, Proximate Cause, 14 So. Cal. L. Rev., 115, pp. 
117, 152; and 14 So. Cal. L. Rev., 416, p. 448; Beale, Proximate Conse- 
quences of an Act, 33 Harv. L. Rev., p. 633, pp. 643 to 658. 

Here, taking the allegations of the complaint as true, i t  appears that 
the alleged negligence of the defendants caused the initial collision ; that 
in the collision the plaintiff was "dazed and addled," and in that condi- 
tion walked out on the highway and was hit by the passing motorist and 
thereby suffered the injuries sued on. The force set in motion by the 
defendants appears to have continued in active operation through the 
force i t  stimulated into activity down to the final injury. Thus, i t  would 
seem the plaintiff has alleged a continuous succession of events, so linked 
together as to make a natural whole. 

I t  is urged by the defendants that the complaint shows upon its face 
that the plaintiff was negligent in walking out on the highway in front 
of the passing automobile and that the passing motorist was negligent in 
hitting the plaintiff, and further that the negligence of the passing motor- 
ist was "a new, independent, efficient, intervening and outside factor," 
which concurring with the negligence of the plaintiff proximately caused 
his injuries. We are unable, however, so to interpret the allegations of 
the complaint. A perusal of the complaint, with this intimation in mind, 
rather tends to confirm the impression that these elements of negligence 
were adroitly avoided by counsel in drafting the pleading. Both of these 
factors of possible negligence (contributory negligence of the plaintiff 
and intervening negligence of the passing motorist) may be made avail- 
able to the defendants as defenses. However, where, as here, these factors 
of possible negligence do not affirmatively appear on the face of the com- 
plaint, they may not be brought in by demurrer. S m i t h  v. Railroad, 
129 N.C. 374, 40 S.E. 86. The sole function of a demurrer is to test 
the legal sufficiency of the challenged pleading. A demurrer may not call 
to its aid facts not appearing on the face of the alleged defective plead- 
ing. Trus t  Co. v. W i l s ~ n ,  supra (182 N.C. 166) ; Wood v .  Kincaid, 144 
N.C. 393, 57 S.E. 4 ;  Davison 2,. Gregory, 132 N.C. 389, 43 S.E. 916. 

The decision in Hinnant  v .  Railroad Co., supra (202 N.C. 489), cited 
and relied on by the defendants, is distinguishable. There, the plaintiff, 
a guest passenger in an automobile, was injured in a grade-crossing colli- 
sion. He  joined as defendants both the driver of the automobile and the 
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railroad company, alleging negligence against both. There, it appeared 
upon the face of the complaint, and as the only reasonable inference 
deducible therefrom, that the negligence of the defendant driver of the 
automobile intervened as an independent factor, breaking the sequence 
of events between the plaintiff and the negligence of the railroad com- 
pany, and completely insulating the original or primary negligence of 
the railroad company. I n  the instant case, the passing motorist is not 
joined as a defendant and the complaint alleges against him no act or 
omission of negligence. 

The rest of the decisions cited and relied upon by the defendants like- 
wise are distinguishable. (Beach v. Patton, supra (208 N.C. 134) ; 
Powers v. Stemberg, supra (213 N.C. 41) ;  Peoples v. Fulk, 220 N.C. 
635, 18 S.E. 2d 14'7). I n  each of these cases issues were joined upon the 
pleadings and the evidence had been adduced below. I n  each instance 
this Court held, as a matter of law upon the evidence adduced, that the 
primary negligence, if any, of the party charged was insulated by the 
intervening negligence of a codefendant or third party. Here, however, 
issues have not been joined. We are still out on the fringes of the con- 
troversy, merely testing by demurrer the legal sufficiency of the allega- 
tions of the complaint. 

And, upon a liberal construction of the complamt in favor of the 
pleader, as is the rule upon demurrer (8. v. Trust C7., supra; Bryant u. 
Ice Co., 233 N.C. 266, 63 S.E. 2d 547), i t  sufficiently appears that the 
negligence of the defendants was the proximate cause of the plaintiff's 
injuries, i.e., the cause which in natural and contiiluous sequence, un- 
broken by any new and independent cause, produced the plaintiff's inju- 
ries, and without which the injuries would not have occurred, and from 
which a person of ordinary prudence could have reasonably foreseen that 
such a result, or some similar injurious result, was probable under the 
facts as they existed. Ellis v. Refining Co., suprcz (214 N.C. 388) ; 
Harton v. Telephone Co., supra (141 N.C. 462; McIntyre z.. Elevator 
Co., supra (230 N.C. 539) ; and Rambottom v. Raitroad Co., 138 N.C. 
38, 50 S.E. 448. 

I t  follows, therefore, that the complaint states facts sufficient to con- 
stitute a cause of action against the defendants, and that the demurrer 
should have been overruled. The judgment below is 

Reversed. 

VALENTINE, J., took no part in  the consideration or decision of this 
case. 
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ROMAINE CLARK WOODARD AND DAVID WOODARD v. WILLIAM 
THOMAS CLARK, JR., NANNIE SUE CLARK, GEORGE THOMAS 
DAVIS, MARY ELIZABETH CLARK DAVIS, GEORGE THOMAS 
DAVIS, JR., WILLIAM BLOUNT FLOWERS, NANNIE SUE CLARK 
FLOWERS, STJZANNE FLOWERS, WILLIAM THOMAS CLARK 111, 
HENRY GROVES CONNOR, ALICE WHITEHEAD CONNOR, CHARLES 
E. HUSSEY, MART CLARK HUSSEY, GEORGE HACKNEY 111, BESSIE 
HANCOCK HACKNEY, AND THE UNBORN ISSUE OF WILLIAM THOMAS 
CLARK, JR., HENRY GROVES CONNOR AND MART CLARK HUSSEY. 

(Filed 10 October, 1951.) 
1. Wills 5 31- 

The objective of construction is to effectuate the intent of the testator 
as  expressed in his will, for his intent as  so expressed is his will. 

2. Wills 9 33a- 
While a devise is to be construed to be in fee simple unless a contrary 

intent plainly appear from the instrument, G.S. 31-38, and a devise gen- 
erally and indefinitely, standing alone, constitutes a devise in fee simple, 
where the clause devising property generally to a beneficiary expressly 
states that  it  should be "subject to the other provisions of my will, both 
hereinbefore and hereinafter contained," another item which clearly ex- 
presses testator's intention to transfer a n  estate of less dignity than a fee 
simple becomes incorporated therein and is controlling. 

Where, after a general devise, a later item stipulates that  in the event 
the beneficiary should die without issue her surviving, the property given 
to her should pass to such of her kindred as  are  of testator's blood, and 
that the property should "be divided" and certain of testator's kindred a s  
ascertained in the manner set forth in the will "shall have such part" a s  
should be ascertained under the provisions of the instrument, the later 
item makes a positive disposition of the property in the event the first 
beneficiary should die without issue, and, with other portions of the will 
in this case, clearly expresses testator's intent that  the first beneficiary 
should take less than a fee absolute. 

4. Wills 9 331- 
Where a beneficiary is granted power to sell and convey any part of the 

property devised to her, but such power is connected with discretionary 
authority to exchange, convert, invest and reinvest any part of the prop- 
erty a s  changing conditions might require, and there is a positive disposi- 
tion of the property to others in the event the first beneficiary should die 
without issue her surviving, and not a mere disposition of what might be 
left, the first beneficiary is not given an unrestricted power of disposition, 
but only the power to sell or exchange for reinvestment, and she does not 
take the fee absolute. 

5. Wills § 39- 
Where, in an action to construe a will, the parties request the court to 

define the exact measure of plaintiff's title and fix and declare the force 
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and effect of conditions and qualifications annexed thereto, plaintiff is 
entitled to such adjudication, and where the trial (court fails to so adjudi- 
cate the cause will be remanded. 

6. Same: Appeal and Error !j 1- 
The Supreme Court has no original jurisdiction 1:o declare and deflne an 

estate conveyed by will, but is limited to a review of the decisions of the 
Superior Courts of the State. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Harris, J., May Term, 1951, W I L S ~ K .  Error 
and remanded. 

Action under the Declaratory Judgment Statute in which plaintiff 
prays the court to construe the will of William 'I'. Clark with special 
reference to the property devised to her and declare and fix the exact 
quality of her estate therein and her rights, privileges, and responsi- 
bilities in respect thereto. 

On 9 March 1939, William T. Clark, a resident of Wilson County, 
died testate, possessed of a large and valuable estate consisting of both 
real and personal property. I n  his will, after making certain specific 
gifts and devises, he devised all the rest and residue of his estate to his 
wife and daughter, plaintiff herein, in the followi.~g language : 

"ITEM 15: Subject to the other provisions of my Will, both herein- 
before and hereinafter contained, all the rest and rissidue of my estate of 
every kind and character, real, mixed, or personal, wheresoever the same 
may be situate, after the payment of the above enumerated legacies, and 
the payment of my debts, charges and costs of administration, taxes of 
all kinds, I give, devise and bequeath unto my wife, Mary H. Clark and 
unto our daughter, Romaine Clark Woodard, share and share alike." 

Item 1 6  of the will contains certain provisions regarding the estate 
devised to plaintiff. The testator, by codicil, revoked this item in his 
will and substituted in lieu thereof Item 5 of his codicil which is as 
follows : 

"I hereby revoke Item 16 in my Last Will and Testament and do 
ordain, declare and publish the following in lieu thereof: My daughter, 
Romaine Clark Woodard has no children at  the time of the writing of 
this Will. I have no desire to hamper or restrict her in the ownership 
of the property which I am giving her in this my Last Will and Testa- 
ment, but I do desire in the event she dies without issue surviving, that 
the property which I have given to her in this my Last Will and Testa- 
ment shall pass to such of her kindred as are of my blood, as hereinafter 
named, to-wit : 

"If a t  the death of my daughter, without leaving issue surviving, my 
nephews, William T. Clark, Jr., and Henry Groves Connor, 111, and my 
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niece Mary Clark Hussey are each and all living, then the number of 
children which all have, shall be determined and the property passing 
under this provision shall be divided into as many parts as there are 
children of my said nephews and niece, and each of my nephews and 
niece shall take as many parts as he or she has children. 

"In the event of the death of my daughter without issue surviving, 
either of my nephews or my niece shall have no children-(my grand- 
nephews or grandnieces), then the property is to be divided into as many 
parts as there are children-(my grandnephews and grandnieces), the 
one or ones having no children being counted as one of my grandnieces 
or grandnephews, and the nephew or niece which has no children shall 
each take one part and those having children shall take as many parts as 
they have children. 

' 
"If, upon the happening of such event, either one of my nephews or 

my niece shall be dead, leaving issue surviving, such issue shall take such 
part as his, her or their parents would have taken. I f ,  upon the happen- 
ing of such event, either one of my nephews or my niece shall be dead, 
without leaving issue, the property is to be divided among the survivor 
or survivors of their issue, in accordance with the rules herein laid down. 

"I realize that i t  will be very difficult to ascertain at  the death of my 
daughter without issue, what her part of her then estate will be derived 
from this my Last Will and Testament, as the investments which she 
will take from me will doubtless be changed from time to time and the 

u 

identity be lost and converted into other investments. This can only 
be done upon the basis of ascertaining what proportion of her estate a t  
her death, which she takes under this my Last Will and Testament, will 
bear to the total of her estate or some such method of calculation as that. 
My daughter, so long as she lives, is to have full power of disposition, 
whether the property be real or personal; she may sell the same, convey- 
ing an absolute fee simple title thereto; she may convert the same from 
one species of property to another species of property; she may change 
the investments. Any conveyance or disposition made by her shall put 
in the purchaser or vendee an absolute fee simple title. I have heretofore 
given my daughter large sums of money. This Will is in no wise to affect 
her disposition of that or of any sum which she derived from any other 
source, it being my purpose and intent that this provision in my Last 
Will and Testament shall only apply to the property which she takes 
hereunder. 

"If my daughter, Romaine Clark Woodard shall leave issue surviving, 
then the provisions which I have herein made in the event of her death 
without issue, of course shall not apply." 

Item 16 of the will and Item 5 of the codicil are in substantially the 
same language except that in the will the gift over is to his sister, his 
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nephew, and his niece, whereas in the codicil i t  is, to his two nephews 
and his niece, and the basis of division is not identical. 

The plaintiff alleges and contends that she was devised an absolute, 
unqualified estate in and to one-half of the residuum and that the pro- 
visions of Item 5 of the codicil are void and without effect and for that 
reason in no wise limit the absolute title devised to her. The defendants, 
on the other hand, allege and contend that said provisions are valid and 
vest title to said property in them, effective at  the death of plaintiff, 
provided she dies without issue. 

N o  child has yet been born to plaintiff, but she has adopted two chil- 
dren for life. She is anxious to know the exact quality of the estate 
devised to her and her rights in respect thereto. She prays that the 
court adjudge that she is the absolute owner of the property, unaffected 
by any provision of Item 5 of the codicil, and that, jn the event the court 
shall not so hold, then that i t  adjudicate, fix, and declare the exact title 
and interest in the same and the nature and extent of the limitations, 
qualifications, and restrictions imposed on her title by the provisions of 
the codicil. The defendants, asserting a defeasible title in remainder, 
join in plaintiff's latter prayer. 

The court below entered judgment, the material parts of which are as 
follows : 

"2. That the devise and bequest to Romaine Clark Woodard as set 
forth in Item Fifteen (15) of the Will and Item Five (5) of the Codicil 
are subject to all of the limitations, restrictions, qualifications and con- 
ditions therein contained. 

"3. That Romaine Clark Woodard holds a defeasible fee, only, in and 
t o  the realty and personalty devised and bequeathed to her under said 
Item Fifteen (15) of the Will and Item Five (5)  of the Codicil." 

I t  did not, however, undertake to answer and co~nply with the second 
prayer of plaintiff by spelling out the exact natwre and extent of the 
limitations imposed on plaintiff's title by the provisions of the codicil. 
Plaintiff excepted and appealed. 

Brooks, M c L e n d ~ n ,  Brim & Holderness for plaintiff appellants. 
Lucm & R a n d ,  W a d e  A. Gardner, Carr  & Gibbons, and W i l e y  L. Lane 

for tdef endant appellees, 

BARNHILL, J. The rules controlling the construction of a will are 
variously stated in numerous decisions of this Court. They all come 
to this: The objective of construction is to effectuate the intent of the 
testator as expressed in his will, for his intent as so expressed is his will. 
Seawell v. Seawell,  233 N.C. 735, and cases cited. 
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A consideration of the language contained in the Clark will in the 
light of this rule leads us to the conclusion that the devise to the plaintiff 
does not vest her with an absolute, unrestricted title to the property she 
received under the will. 

I t  is true that a devise of real property shall be construed to be a 
devise in fee simple "unless such devise shall, in plain and express words, 
show, or it shall be plainly intended by the will, or some part thereof, 
that the testator intended to convey an estate of less dignity," G.S. 31-38, 
and a devise generally or indefinitely, standing alone, constitutes a devise 
in fee simple. Buckner v. Hawkins, 230 N.C. 99, 52 S.E. 2d 16, and 
cases cited. But here the devise was made "subject to the other provisions 
of my Will, both hereinbefore and hereinafter contained." Thus the 
testator, by reference incorporated all the provisions of Item 5 of the 
codicil in, and made them a part of, Item 15 and subjected the devise to 
the limitations thereby imposed. 

These provisions of the will clearly express the intention of the testator 
that plaintiff should take an estate in the residuary devise of less dignity 
than a fee simple. 

The language in the codicil, "I have no desire to hamper or restrict her 
in the ownership of the property . . . but I do desire in the event she 
dies without issue surviving, that the property which I have given to her 
. . . shall pass to such of her kindred as are of my blood, as hereinafter 
named," is inseparably tied in with the succeeding positive disposition 
of the property in the event plaintiff shall die without issue surviving. 
"The property passing under this provision shall be divided" ; "shall each 
take one part"; "the property is to be divided"; "shall have such part" 
are not words of recommendation, wish or desire. They are imperative 
and dispositive in nature, effectively devising the property to others in 
the event plaintiff should die without issue surviving. Brinn v. Brinn, 
213 N.C. 282, 195 S.E. 793; Elmore v. Austin, 232 N.C. 13, 59 S.E. 2d 
205. 

This conclusion is supported by at  least two other provisions in the 
codicil which clearly indicate the testator intended that plaintiff should 
take less than a fee absolute. He provides a method of ascertaining, a t  
the death of plaintiff, that portion of her then estate which represents 
the devise to her. He  then, later, says: "I have heretofore given my 
daughter large sums of money. This Will is in no wise to affect her 
disposition of that or of any sum which she derived from any other 
source, i t  being my purpose and intent that this provision in my Last 
Will and Testament (Item 5 of the codicil) shall only apply to the prop- 
erty which she takes hereunder." Why provide for the separation of 
her estate at  the time of her death, or stipulate that the conditions con- 
tained in the will shall not apply to property he had given her during 
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his lifetime, save to make clear his intent that the conditions shall, as he 
unequivocally states, limit the estate devised? 

The power of disposition vested in plaintiff is not sufficient to bring 
this devise within the line of cases relied on by plaintiff. The testator 
does not confine the limitation over to property "not used by her" or 
property she does not consume as in Barco v. Owcw,  212 N.C. 30, 192 
S.E. 862; or to property which the plaintiff ''diet3 possessed of," as in 
Carroll v. Herring, 180 N.C. 369, 104 S.E. 892; or "what is left" after 
a power to "use and spend as he chooses, without m y  restriction," as in 
Roane v. Robinson, 189 N.C. 628, 127 S.E. 626; or what shall "remain 
unconsumed and undisposed of" pursuant to a powel. "to use, consume and 
dispose of the same absolutely as she shall see fit" as in Heefner v. Thorn- 
ton, 216 N.C. 702, 6 S.E. 2d 506; or "whatever property there is left" 
pursuant to power "to do as they like with this property" as in Taylor 
v. Taylor, 228 N.C. 275, 45 S.E. 2d 368. 

An unrestricted power of disposition in the first taker is implicit in the 
expressions "what remains,'' "such portion as may remain undisposed 
of" and the like. 

Here the limitation over is of the corpus of the erltate devised to plain- 
tiff. Nowhere in the will is she, either expressly or impliedly, vested 
with authority to consume, give away, or dispose of any part of the 
principal for her own use or benefit. 

Unquestionably she is granted the power to sell and convey any part 
of the property. However, this power must be construed in the light of 
the other provisions of the will, particularly of Item 5 of the codicil. 
I t  is inseparably connected with and attached to the discretionary author- 
i ty to exchange, convert, invest, and reinvest any part of the property 
as changing conditions may require. As said in Chewwing v. Mason, 
158 N.C. 578, 74 S.E. 357: "There is a marked distinction between 
property and power." When she disposes of any p,srt of the corpus, she 
is to receive a quid pro q u e i t s  equivalent in cash or securities-and 
the property received in exchange becomes a part of the devised estate 
in lieu of that which is conveyed. 

The court below entered judgment that plaintiff is seized of a defeasi- 
ble fee only. But the term "defeasible fee" denotes a base or qualified 
fee in realty. I t  is peculiar to the law of real property, and is not ordi- 
narily used to denote an estate in personalty. 

The owner of a base or qualified fee has the right to the present posses- 
sion, use, and control of the property. Pendleton v. Williams, 175 N.C. 
248, 95 S.E. 500; Bunting v. Cobb, anfe, p. 132. He  does not, however, 
have the power to sell and convey any part of the property and vest the 
purchaser with absolute title. This authority is vested in plaintiff. I t  



N. C.] FALL TERM, 1951. 221 

would seem, therefore, that the adjudication does not adequately define 
the nature and quality of plaintiff's title. 

I t  is true the court further adjudged that plaintiff holds title to the 
property "subject to all the limitations, restrictions, qualifications and 
conditions" contained in the will. The plaintiff, however, prays the 
court to fix and declare the force and effect of these conditions and quali- 
fications and define the exact nature of her title and her rights in and to 
both the personal property and the real estate bequeathed and devised to 
her. She is entitled to a specific answer to her prayer. This the court 
failed to give. 

I s  the language of the codicil su5cient to create a trust? I f  not, just 
what are the limitations upon plaintiff's title? At common law there 
could be no limitation over of an estate in personal property without the 
intervention of a trustee. Brown, v. Pratt ,  56 N.C. 202; Speight v.  
Speight, 208 N.C. 132, 179 S.E. 461. Does that rule still prevail in this 
State? Ernul v. Ernul, 191 N.C. 347, 132 S.E. 2;  Baker v. R. R., 173 
N.C. 365, 92 S.E. 170. I f  so, is it controlling here? These and perhaps 
other questions lie at  the root of the problem plaintiff's petition presents 
to the court. As yet they have not been adequately answered. For  that 
reason the cause must be remanded to the end the court may spell out 
plaintiff's rights and define the limitations attached to her title to the 
property involved. 

Why doesn't this Court perform this judicial function and be done with 
i t ?  Simply because this Court possesses no original jurisdiction in  such 
matters. I t s  duty is to review the decisions of the Superior Courts of 
the State. The court below must exercise its original jurisdiction. I f  
the parties are not then satisfied with the judgment entered they may 
bring the cause back for review. 

Counsel have filed comprehensive briefs. While we have not deemed 
i t  necessary at this time to cite all the cases to which our attention has 
been directed, they have, none the less, been of material assistance to the 
Court. However, counsel do not undertake to draw any distinction 
between the real and the personal property. Perhaps there is none. I n  
any event, it is "a hole worth looking into." 

Error and remanded. 

VALESTINE, J., took no part in the consideration or decision of this 
case. 
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JAMES H. JACKSON, ADMINISTRATOR OF THE ESTATE OF JUDITH LANE 
JACKSON, DECEASED, V. MOUNTAIN SANITARWM AND ASHEVILLE 
AGRICULTURE SCHOOL, A CORPORATION; DR. T. H. JOYNER, AND 

EDGAR A. HANSON. 

(Filed 10 October, 1951.) 
1. Hospitals 9 & 

I n  this action for malpractice, nonsuit a s  to defendant hospital is affirmed 
on authority of WiZsox v. Hospital ,  232 N.C. 362. 

2. Hospitals § 10- 

I n  this action for malpractice, nonsuit a s  to the anesthetist affirmed on 
authority of Byrd v. Hospital ,  202 N.C. 337. 

3. Trial § 17- 
Error in the exclusion of evidence competent for a restricted purpose 

is not cured because the evidence was offered generally, i t  being the duty 
of the opposing party to request that  its admission be restricted if he  
so desires. 

4. Physicians and  Surgeons 8 1+ 

A physician or surgeon must (1) possess the degree of learning, skill, 
and ability which others similarly situated possess; ( 2 )  must exert his 
best judgment in the treatment and care of his patient; (3) and must 
exercise reasonable care and diligence in the application of his knowledge 
and skill to the patient's case. 

8. Physicians and  Surgeons § 1- 
Where plaintiff, in a n  aetion for wrongful death resulting from alleged 

malpractice, relies upon the failure of defendant surgeon to exercise 
reasonable care and diligence in the application of his knowledge and 
skill, plaintiff must not only show that defendam was negligent in this 
respect but also that  such negligence was the proximate cause, or one of 
the proximate causes, of the death of his intestate. 

6. Sam- 
Ordinarily the standard of care required of a physician or surgeon can 

be established only by expert testimony, but when such standard is estab- 
lished by expert testimony, nonexpert witnesses may testify in most cases 
as  to a departure therefrom. 

Where the evidence is to the effect that  a person allergic to ether dies 
from its use almost immediately, and that  in the instant case plaintiff's 
intestate lived approximately twenty hours after ether was administered, 
the question of whether intestate died as  the reslilt of a n  abnormal re- 
action to the ether is eliminated. 

H. Sam-In proper instances the  jury may determine question of proximate 
cause from facts and  circumstances without aid of expert testimony. 

Plaintiff introduced medical expert testimony to the effect that  i t  is not 
good medical practice to administer ether or operate while the patient has 
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a cold, together with medical expert testimony that it is not good medical 
practice to leave a patient unseen for five or six hours after an operation, 
with lay testimony to the effect that defendantssurgeon was advised that 
his patient, plaints's intestate, had a cold but that defendant neverthe- 
less operated, and that he did not visit intestate for some flve or six hours 
after the operation, with further expert testimony that death resulted 
from cerebral edema due to anoxia. Held: The evidence is sufficient for 
the jury to determine the question of proximate cause as an inference from 
the facts and circumstances shown in evidence, and therefore an instruction 
to the effect that if it did not appear from the evidence that intestate 
would not have died if defendant or some competent physician or a nurse 
had been with her after the operation, there would be no evidence of proxi- 
mate cause, is error as requiring medical expert testimony as the sole 
method of establishing this essential element. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Patton, Speck1 J., February Term, 1951, 
BUNCOMBE. 

Civil action to recover damages for the alleged wrongful death of 
plaintiff's intestate. 

Pursuant to arrangements made the preceding day, defendant Joyner 
performed a tonsillectomy on plaintiff's intestate on the morning of 20 
December 1948. She was carried to the operating room about 9:30 
a.m. Although the operation was completed about 10:30, she was not 
taken to her room until about 11 :30. At that time she was in a comatose 
state. She continued in that state until about 5 :45 a.m., 21 December, 
when she died. After reaching her room, she did not move until spasms 
set in later. She was hot and feverish, her temperature going up to 107. 
Although the child's mother made repeated efforts through the nurses 
to  get in touch with Dr. Joyner, he did not visit the patient until about 
5:15 p.m. H e  then did nothing for her-just stood and looked at her 
about five minutes. Glucose was administered about 5 :30 under Dr. 
Joyner's orders. He returned about 7:00 p.m. The patient was then 
having spasms. He  did nothing then, but returned about 9 :00 or 9 :30. 
The nurses began to give oxygen about 7 :40. Dr. Joyner returned about 
12:00 midnight. He  left the hospital for home to get some rest about 
2:30 a.m. The mother asked him why he did not come and attend to 
Judith. He  said he was so busy he just did not have the time to attend 
to her. 

On 19 December the mother told the doctor Judith had a cold and 
l e r  nose was running. He  said he would have to operate the next day 
because he was leaving town, and it did not matter that she had a cold. 
She told him she wanted her doctor to administer the anesthetic. He  
said no: they had a man-Edgar Hanson-to do the work and he would 
use him. 
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Hanson administered the anesthetic and later went to the patient's 
room about 3 :00 p.m. H e  took Judith and ('pitched her up." 

It is not good medical practice to leave a patient unseen for a period 
of five or six hours after an o~eration. The doctor should see that the 
patient is in  good condition. I t  is bad medical practice to administer 
ether and operate while the patient has a cold. H e  is apt to die a typical 
anesthesia death. I t  is very hazardous because it is very likely to cause 
the infection to spread into the lungs, causing either pneumonia or a 
collapse of the lungs. 

After death the lungs of plaintiff's intestate revealed rather numerous 
areas where the air sacs were filled with pus cells. Pus also appeared 
in the bronchial tubes. There was evidence of limited pneumonia and 
also edema. 

A person who is allergic to ether dies from its use almost immediately 
-sometimes even before an incision can be made. 

Post-operative hyperthermia follows convulsions due mostly to ether. 
When a patient remains in a comatose state for more than one and one- 
half or two hours after ether is administered, there is cause for alarm. 
The physician should immediately begin the use of oxygen, examine the 
patient for shock, and take other precautions, keeping in constant touch 
with the patient. 

Plaintiff's intestate died from cerebral edema due to anoxia, that is, 
lack of oxygen. This was in all probability due to anesthesia. 

These facts in substance constitute outstanding features of the evidence 
offered by the plaintiff. The evidence offered by defenda'nt was in many 
respects in sharp conflict. However, the questions raised on this appeal 
require a consideration of the evidence in the light most favorable to 
plaintiff. 

The court entered judgment as in case of nonsuit as to all the defend- 
ante except Dr. Joyner. As to him, appropriate issues were submitted 
to the jury. They, for their verdict, found that the death of plaintiff's 
intesta'te was not caused by the negligence of said defendant. From 
judgment on the verdict plaintiff appealed. 

W. W.  Candler, Don C. Young, a d  Cecil (7. Jackson for plaintif 
appellant. 

Smathers & Meekins for defendants Mountain Samitarium and Ashe- 
ville Agriculture School and Edgar A. Hanson. 

Harkins, V a n  Winkle, Walton & Buck for defendant Dr. T.  H. Joyner. 

BARNHILL, J. The record fails to disclose any evidence of sufficient 
probative force to require the submission of issues as against the cor- 
porate defendant. Hence the judgment of nonsuit as to it must be 



N. C.] FALL TERM, 1951. 226 

affirmed. Wilson v. Hospital, 232 N.C. 362, 61 S.E. 2d 102, and cases 
cited. See Anno. 60 A.L.R. 147. 

The judgment of nonsuit as to the defendant Hanson is sustained on 
authority of Byrd v .  Hospital, 202 N.C. 337, 162 S.E. 738. What is 
there said is controlling here. 

However, different questions are presented on plaintiff's appeal from 
the judgment on the verdict as to the defendant Joyner. 

Dr. Peasley performed an autopsy on the body of plaintiff's intestate. 
H e  made a detailed written report of his findings. He identified this 
report. Thereafter, plaintiff offered it  in evidence. Objection thereto 
wa's sustained. I n  this there was error. This error is not cured, as 
contended by the defendant, by the fact the plaintiff offered the report 
generally and not specifically for the purpose of corroboration. If the 
defendants desired the evidence to be so restricted, i t  was their duty to 
request the court to so instruct the jury. 

I n  the course of its charge, the court below instructed the jury as 
follows : 

"The Court instructs you, gentlemen of the jury, that if i t  does not 
appear that if the defendant or another physician or a competent nurse 
ha'd been with the deceased, she would not have died or that her death 
was the result of her condition prior to the operation which could have 
been discovered by the defendant by any examination which it  was his 
duty to make, then there would be lack of proximate cause." 

This must be held for error. 
I n  former decisions of this Court, we have fully discussed the requisite 

standard of learning and skill and the duty of a physician or surgeon 
who undertakes to render professional services to a patient. Nmh v. 
Royster, 189 N.C. 408, 127 S.E. 356; Groce v. Myers, 224 N.C. 165, 29 
S.E. 2d 553 ; Wilson v. Hospital, supra. Briefly stated, it comes to this : 
(1) He must possess the degree of professional learning, skill, and ability 
which others similarly situa'ted ordinarily possess; (2) he must exert 
his best judgment in the treatment and care of his patient; and (3) he 
must exercise reasonable care and diligence in the application of his 
knowledge and skill to the patient's case. 

There is no evidence in the record tending to show that Dr. Joyner 
did not possess the requisite knowledge and skill. Plaintiff does not 
seriously contend to the contrary. His case is made to rest upon the 
allegation that said defendant, in treating plaintiff's intestate, failed to 
exercise reasonable care and diligence in the application of such knowl- 
edge and skill, and the evidence in support thereof. To make out his 
case he must not only prove that the defendant was negligent in this 
respect, but also that such negligence was the proximate cause, or one of 
the proximate causes, of the death of his intestate. 
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The court below, in the quoted excerpt from the charge, instructed the 
jury that there is a failure of proof of proximate cause unless it is made 
to appear (1) that if the defendant or another phyiiician or a competent 
nurse had been with the deceased she would not have died, or ( 2 )  that 
her death was the result of her condition prior to the operation which 
could have been discovered by the defendant by an examination which 
it was his duty to make. Thus the court laid down the rule that in cases 
of this kind proximate cause can be established only through the medium 
of expert testimony and, in effect, eliminated "the-greater weight of the 
evidence" rule as to the burden of proof which applies in civil cases. It 
must be made to appear by expert testimony that the defendant or an- 
other physician or a competent nurse, if present, would have saved the 
life of this child, or else there was no actionable negligence. There could 
be no commerce between the facts in evidence and the rationalization of 
the jury unless such facts were established by expert testimony. The jury 
must have so understood. 

The courts generally recognize that the science of medicine is an ex- 
perimental science and they have been extremely careful to protect phy- 
sicians and surgeons against verdicts resting on non-expert testimony in 
those cases where non-expert testimony could conqtitute nothing more 
than mere conjecture or surmise and in which only an expert could give 
a competent opinion or draw a reliable inference. Yet this Court has 
not and could not go so far  as to say that in no event may a physician or 
surgeon be held liable for the results of his negligence unless the causal 
connection between the negligence and the injury or death be established 
by the testimony of a brother member of defendant's profession. Indeed, 
we doubt that a physician or surgeon could be found who would be willing 
to testify unequivocally, in any case, that if he had been present he 
could have prevented the injury or death. I n  any event, such a rule 
would erect around the medical profession a protective wall which would 
set it apart, freed of the legal risks and responsibilities imposed on all 
others. 6 

I t  is true it has been said that no verdict affirming malpractice can be 
rendered in  any case without the support of medical opinion. I f  this 
doctrine is to be interpreted to mean that in no case can the failure of a 
physician or surgeon to exercise ordina'rv care in the treatment of his - - - 
patient, or proximate cause, be established except by the testimony of 
expert witnesses, then i t  has been expressly rejected in this jurisdiction. 
Groce v. M y e r s ,  supra;  W i l s o n  v. H o s p i f a l ,  supra;  Cov ing ton  2,. J a m e s ,  
214 N.C. 71, 197 S.E. 701; G r a y  11. W e i n s t e i n .  227 N.C. 463, 42 S.E. 
2d 616. 

Rightly interpreted and applied, the doctrine is sound. Opinion evi- 
dence must be founded on expert knowledge. Usually, what is the 
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standard of care required of a physician or surgeon is one concerning 
highly specialized knowledge with respect to which a layman can have 
no reliable information. As to this, both the court and jury must be 
dependent on expert testimony. Ordinarily there can be no other guide. 
For that reason, in many instances proximate cause can be established 
only through the medium of expert testimony. There are others, how- 
ever, where non-expert jurors of ordinary intelligence may draw their 
own inferences from the facts and circumstances shown in  evidence. 
Groce v. Myers, supra; Buckner v. Wheeldon, 225 N.C. 62, 33 S.E. 2d 
480; Mitchell v. Saunders, 219 N.C. 178, 13 S.E. 2d 242; Oliflger v. 
Camp, 215 N.C. 340, 1 S.E. 2d 870; Tendergraft v. Royster, 203 N.C. 
384, 166 S.E. 285, 41 A.J. 243; Anno. 69 A.L.R. 1154; 129 A.L.R. 116. 

When the standard of care, that is, what is in accord with proper 
medical practice, is once established, departure therefrom may, in most 
cases, be shown by non-expert witnesses. 

Here the plaintiff, in the type of evidence offered, has met the test. 
What the approved practice and the approved treatment are under the 
circumstances disclosed by plaintiff's evidence, as well as the probable 
cause of death, have been established, a t  least prima facie, by expert 
testimony. Failure of the physician to follow the approved practice and 
administer the approved treatment with ordinary care and diligence is 
made to appear by lay testimony. 

Plaintiff's expert testimony tends to show that it is bad practice to 
administer ether to a person who is suffering from a common cold. The 
intestate's mother informed the surgeon that the child then had a cold. 
I t  was not essential that plaintiff prove that the defendant failed to 
make an examination to discover what he already knew. 

Due to allergy and the varying conditions of the human system, the 
reaction of a particular person to a specific drug is not always pre- 
dictable. hippard v. Johnson, 215 N.C. 384, 1 S.E. 2d 889. Ether, when 
administered in a careful manner and in acceptable dosage, may cause 
the death of the patient. I n  such cases, however, the patient will die 
almost instantly. Plaintiff's intestate lived approximately twenty hours. 
Thus, death from abnormal reaction in the nature of an allergy is 
elkinated. 

I t  follows that plaintiff's evidence, standing alone, is fully sufficient to 
support the inference of actionable negligencc. The weight and credi- 
bility of the defendant's evidence are jury questions. Whether it is suf- 
ficient to rebut the evidence offered by plaintiff is for the jury to decide. 
Hence, what inferences and deductions should be drawn from the testi- 
mony, when considered as a whole, was for the jury to decide, under 
proper instructions from the court. 
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The defendants on their appeal here cite and rely on Smith v. Whar- 
ton, 199 N.C. 246, 154 S.E. 12, and it is appdent  the court below, in  
giving the quoted instruction, relied on what was there said. However, 
that decision does not warrant the interpretation accorded i t  by the de- 
fendants. I t  is true that Connor, J., speaking for' the Court in that 
case, said: "It does not appea'r that if defendant, another physician or a 
competent nurse had been with her, she would not have died, nor does 
it appear that her death was the result of her condition prior to the 
operation which could have been discovered by any examination which 
i t  was the duty of the defendant to make." But that is not laid down as 
an exclusive method of proof. Indeed, the opinion specifically states 
that the question whether plaintiff must resort to expert testimony to 
establish want of due care was not presented or decided. I n  so doing, 
the court used this language : 

"'We do not decide the question discussed in the briefs filed in this 
Court, as to whether in the absence of testimony of expert witnesses 
tending to show that defendant, a physician and surgeon, failed to exer- 
cise the care ordinarily required of men of his profession, with respect 
to patients under circumstances similar to those in the instant case, 
plaintiff was not entitled to recover in this action, for that there was no 
evidence from which the jury could find that he wa,3 negligent . . . We 
do not deem i t  wise to discuss or to decide the question until it shall be 
necessary for us to do so." 

As to the corporate defendant and defendant Hanson : Affirmed. 
As to defendant Joyner : New trial. 

VALENTINE, J., took no part in the consideration or decision of this 
case. 

IN THE MATTEB OF THE WILL OF HANNAH WILLIAMS, SR. 

(Filed 10 October, 1951.) 

Wills 8 &-Signature of testator may appear in any part of the instrument. 
A will may be signed by testator, or by another person in his presence 

and by his direction, a t  any place in the instrument, since the statute does 
not require that the signature be "subscribed," G.S. 31-3, and therefore 
testimony to the effect that the instrument was wri,tten at the direction 
of testatrix and in her presence and in accordance with her wishes, and 
that her name appeared thereon in the beginning in the words "will of 
Hannah Williams, Sr., and that after it was written it was read to her 
and she stated that it was correct, is held sufficient to support a flnding 
by the jury that the paper writing was signed in the name of testatrix by 
the draftsman in her presence and at  her request. 
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APPEAL by caveators Essie Allen Robinson and Junius L. Williams, 
from Bumey, J., at April Term, 1951, of NORTHAMPTON. 

Proceeding to probate in solemn form will of Hannah Williams, Sr., 
on issues raised by caveat filed by caveators above named. 

The propounders, in their petition to the court, allege, among other 
things, substantially the following : 

1. That Hannah Williams, Sr., late of Northampton County, North 
Carolina, died testate 2 March, 1922,-being at the time the owner of 
the real estate hereinafter mentioned. 

2. That the petitioners propound for probate in solemn form a paper 
writing, bearing date 17 May, 1920, purporting to be the last will and 
testament of Hannah Williams, Sr., the original of which is on file in 
office of Clerk of Superior Court of Northampton County, North Caro- 
lina, and a copy of which, marked Exhibit A, is as follows : 

"Garysburg, N. C. 
May 17th) 1920 

"Will of Hannah Williams, Sr. 
Garysburg, North Carolina 
Northampton County 
"I give the following property to the parties, or persons named below. 
"To A. W. Williams, I give (2) two acres situated on the North side 

joining Mr. G. E. Ransom. 
"To W. M. Williams, I give (2) two acres situated on the North side 

joining G. E. Ransom, and the (2) acres given A. W. Williams. 
"To Essie Allen, I give (1) acre, situated on the North side joining 

G. E. Ransom, and W. M. Williams. 
"To Junius L. Williams, I give (1) one acre situated on the North 

joining G. E. Ransom, and Essie Allen. 
"To W. W. Williams, I give the house and all of the other land. 
"To Mary Mason, I give ($5.00) Five Dollars in money. 
"To Esta Williams, I give ($5.00) Five Dollars in money. 
"To Earnest Williams, I give* ($5.00) Fire Dollars in money. 
"I also appoint or designate W. W. Williams as Administrator of my 

estate without bond. 
"We certify that Hannah Williams, Sr., was in her sound mind. 
"Witness this May 1'7th) 1920. 

(9) L. N. NEAL (SEALED) 
(s) M. P. SWEATT (SEALED) 
(s) PETEE SWEATT (SEALED) ." 
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3. That theretofore said paper writing has been duly offered for and 
admitted to probate in common form in Superior Ccurt of Korthampton 
County, North Carolina, as the last will and testament of Hannah Wil- 
liams, Sr., and W. W. Williams then qualified as executor thereof; and 
now petitioners desire and move that the probate thereof be in solemn 
form to the end that there may be no future controversy. 

4. That petitioners are now the owners in fee simple and equitably 
entitled to 30/32 undivided interest in and to all the real estate devised 
in said paper writing, having acquired title thereto in following manner: 

( a )  On 21 January, 1929, Walter W. Williams, the sole residuary 
devisee in said paper writing, and his wife, executed a deed of trust, duly 
registered, to John A. Suiter, Trustee, in which they conveyed, with 
general warranty, all the real estate devised in said paper writing, to 
secure the payment of a certain indebtedness to Wil l~am M. Person, with 
power of foreclosure in the event of default in payment thereof a t  
maturity. 

(b)  Default occurred in the payment of the indebxedness, and John A. 
Suiter, Trustee, having been duly requested to do so, and in the exercise 
of the power of foreclosure, sold all the land conveyed by said deed of 
trust, and pursuant thereto on 8 March, 1932, executed a deed, which is 
duly registered, to William M. Person, as the last and highest bidder. 

(c) On 6 April, 1949, William M. Ptxrson died intestate, being at  the 
time the owner in fee and equitably entitled to and in possession of all 
the real estate so conveyed to him by John ,4. Suiter, Trustee. And 
petitioners, and two others named, are all the heirs at  law of William M. 
Person, deceased, who, prior to filing the petition for probate of said 
paper writing in solemn form, duly requested W. W. Williams, as 
executor, to make application, within ten days after date of service 
thereof, to Superior Court of Northampton Countj for the probate in  
solemn form of said paper writing as the last will and testament of 
Hannah Williams, Sr., and duly notified him that upon his failure so to 
do, they, as persons interested in the estate in the manner as above set 
forth, would apply therefor to the Superior Court. 

The caveators, in their caveat, set forth, among other things: 
That the paper writing, Exhibit A, qropounded far probate in solemn 

form is not the last will and testament of Hannah Williams, Sr., for 
that:  "(a) As these caveators are informed and believe, and upon such 
information and belief aver, that the paper writing ~ L S  aforesaid was not 
signed by the said Hannah Williams, Sr.. nor was it signed by anyone for 
her or at  her direction. 

( L  (b)  At the time of the alleged writing of said paper, purporting to 
be her last will and testament, the said Hannah Williams, Sr., was not 
competent to make a last will and testament. 
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"(c) That such paper writing purporting to be a will was obtained by 
undue influence and fraud." 

The cause was duly transferred to Superior Court of Northampton 
County for trial, and was tried a t  April Term, 1951. 

Upon the tr ial :  Rev. L. N. Neal, "one of the witnesses to the will," 
being duly sworn, testified: "I am 84 years old . . . I knew Hannah 
Williams, Sr. . . . Hannah Williams, Sr. could not read or write." "Q. 
I hand you a paper writing bearing date of May 17, 1920, which purports 
to be the will of Hannah Williams, Sr., which has been identified by the 
Court Reporter as 'A' Please examine this paper writing and state in 
whose handwriting it is written." Caveators object-overruled-excep- 
tion. "A. I wrote this will. Mrs. Williams sent for me and Rev. Sweatt to 
come down to her place. She requested me to write this paper writing 
for her. Hannah Williams told me the purpose for which she wanted this 
paper writing written." Caveators object-overruled-exception. "Han- 
nah Williams told me that she wanted me to write her will. She told me 
she owned the homeplace upon which she lived. She told me what she 
wanted to do with her proierty a t  the time I wrote this paper writing. 
I wrote this paper in accordance with what Hannah Williams, Sr., told 
me as to the disposition she desired to make of her property after her 
death. I wrote this paper writing by her authority and direction and in  
her presence . . . in her room in the house where she lived which was 
on her homeplace. Rev. M. P. Sweatt and another young man by the 
name of Sweatt were present when the paper writing was written and 
signed. I was present, Hannah Williams, Sr. was present and they were 
all present. After the paper was written, I read i t  over to her and asked 
her if it was correct. She answered, 'Yes.' She acknowledged i t  in the 
presence of me and the other witnesses. I signed the name of Hannah 
Williams, Sr.  a t  the head of this paper writing in her presence and a t  
her request. I did so in  the presence of the other witnesses. M. P. 
Sweatt, Peter Sweatt and myself signed and subscribed the paper writing 
as witnesses in Hannah Williams' presence, a t  her request and in the 
presence of each other. Hannah Williams, Sr.  was well and hearty, up  
and about, walking all over the house . . . I n  my  opinion Hannah Wil- 
liams Sr.  had mind enough at  the time this paper was executed to know 
the property she owned, who her kin people were and the claims which 
they made upon her and the effect of making a will. I did not see or 
overhear anyone coerce or compel Hannah Williams, Sr. to make this 
will, and she acted freely and voluntarily." 

Then on cross-examination, the witness was asked these questions, to 
which he answered as shown : 

"Q. Did you see in this paper writing where this woman signed it 
or  no t?  
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'(A. NO, I signed it for her at  her request. 
"Q. I s  there anywhere on this paper where you signed at her request? 
"A. I don't know. I think so." 
And continuing in part, "At the top of the paper shows what she asked 

me to do." "Q. You have in this paper 'Will of Hannah Williams, 
Garysburg, N. C.' That is the only place you have it, in the will?" "A. 
That is right. I put i t  in there to identify who she was and where she 
lived. That is why I put it there. I don't remember exactly the words 
she said to me on this occasion . . ." 

Peter Sweatt, "one of the witnesses to the will," testified in pertinent 
part:  "I knew Hannah Williams and she lived about three-quarters of 
a mile from me and I would see her and talk to her practically every week 
. . . I know W. W. Williams. He  is son of Hannah Williams. H e  
stayed with and took care of his mother as long as she lived. My name 
appears as a subscribing witness to the paper writmg dated May 17, 
1920, which purports to be the will of Hannah Williams, Sr., and is 
identified as 'A.' I saw it written by L. N. Neal. L. N. Neal wrote the 
paper at  the request of Hannah Williams, Sr." 

"Q. Did you hear Hannah Williams, Sr. say the purpose for which 
she wanted this paper writing?" Caveators object-overruled-exception. 

"A. I do not remember for what purpose she said she wanted i t  writ- 
ten. Hannah Williams, Sr. told me at the time . . . that she owned the 
homeplace upon which she lived." 

"Q. Was this paper writing written in accordance with what Hannah 
Williams, Sr. said she wanted to do with her property after she died?" 
Caveators object-overruled-exception. 

"A. Yes. This paper was written by her author it,^ and at  her direc- 
tion, in her room in her house. M. P. Sweatt, Rev. Neal, myself and 
Hannah Williams, Sr. were present when this paper was written. This 
paper was read to Hannah Williams, Sr. She said that was what she 
wanted to do with her property. 

"L. N. Neal signed the name of Hannah Williams, Sr. a t  the top of 
this will in her presence, at  her request and by her dircction. L. N. Neal, 
M. P. Sweatt and I signed and subscribed this paper writing as witnesses 
in her presence and at  her request and in the presence of each other. 
M. P. Sweatt was my father. He  is now dead. I know his signature and 
that is his genuine signature to the paper writing as one of the subscrib- 
ing witnesses. 

"Hannah Williams was getting along and around all right and I think 
she was normal. I n  my opinion she had mind enough at the time this 
paper was written to know who her kin people wera and their claims 
upon her and what property she owned and the effect of making a will. 
I never saw her when she did not have such mental capacity. I never 
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saw anyone do or say anything to coerce or compel Hannah Williams, 
Sr., to make this will." 

The propounders offered testimony of other witnesses tending to show 
that, at  all times prior to her death, Hannah Williams, Sr., had mental 
capacity to know what property she had, who her kinspeople were, their 
claims upon her, and the effect of making a will. 

Propounders then offered in evidence the paper writing bearing date 
17 May, 1920, which purports to be the will of Hannah Williams, Sr., 
and identified as "A," hereinabove copied. 

Caveators object-overruled-exception. 
Propounders further offered evidence tending to show the following: 
I. That Hannah Williams, Sr., had four children- 
(1) A. W. Williams, who predeceased her, leaving no children. 
( 2 )  W. M. Williams, who predeceased her, leaving no children. 
(3 )  Elizabeth Williams Allen who predeceased her, leaving a daugh- 

ter, Essie Allen Robinson; and 
(4 )  W. W. Williams, who is living, and then in the courthouse. 
11. That (1) Junius L. Williams is son of Junius L. Williams, Sr., a 

brother of Hannah Williams, Sr. 
(2 )  Esther Williams, sister of Junius L. Williams, and niece of 

Hannah Williams, Sr., is dead. 
(3 )  Mary Mason, sister of Esther Williams and Junius L. Williams, 

and niece of Hannah Williams, Sr., is dead. 
( 4 )  Ernest Williams, brother of Esther Williams, Mary Mason and 

Junius L. Williams, is nephew of Hannah Williams, Sr. 
111. That Hannah Williams, Sr., owned her homeplace at time of her 

death. 
And propounders also offered in evidence record of deed of trust from 

Walter W. Williams and wife to John A. Suiter, Trustee, and of deed 
from John A. Suiter, Trustee, to William M. Person, and testimony 
tending to show the facts pertaining to their interest in the estate as set 
forth in their petition as hereinabove stated, and to their request that 
W. W. Williams, as executor, apply to the court for probate of said 
paper writing in solemn form. Caveators object-overruled-exception. 

Caveators offered no evidence. 
At the close of evidence propounders tendered these issues, which were 

submitted to and answered by the jury as shown : 
"1. Are the propounders persons interested in the estate of Hannah 

Williams, Sr. ? 
"Answer : Yes. 
"2. I f  so, did the propounders notify and request W. M. Williams, 

Executor, to offer said paper writing for probate in solemn form as the 
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last will and testament of Hannah Williams, Sr. as alleged in the peti- 
tion ? 

"Answer : Yes. 
('3. I f  so, did W. W. Williams, Executor, fail to offer said paper 

writing for probate in solemn form as the last will and testament of 
Hannah Williams, Sr. ? 

"Answer : Yes. 
"4. I f  so, was the paper writing dated May 17, 1920 and offered for 

probate as the last will and testament of Hannah Williams, Sr., deceased, 
signed and executed according to law? 

('Answer : Yes. 
"5. I f  so, did the said Hannah Williams, Sr. have mental capacity to 

make a will on the 17th day of May 1920? 
"Answer : Yes. 
"6. I f  SO) was the execution of said paper writing procured by undue 

influence or fraud ? 
"Answer : No. 
"7. I s  the paper writing dated May 17, 1920 offered for probate by 

Elizabeth Lane and others, and every part thereof, the last will and testa- 
ment of Hannah Williams, Sr.? 

"Answer : Yes." 
Caveators objected to submission of the first, second and third issues, 

Objection overruled-exception. They thereupon "requested the court 
to answer the fourth issue No, which the court refused to do and to which 
the caveators excepted." 

Judgment was signed by the court in accordance .with the verdict, to 
which caveators excepted, and appealed to Supreme Court and assign 
error. 

E. R. T y l e r  and G a y  & Midyet te  for propounders,, appellees. 
Charles W .  Wil l iamson,  Floyd T .  H a l l ,  and P. H.  Bell for caveators, 

nppellants. 

WINBORNE, J. The pivotal question here presented is this: I n  the 
light of the testimony of the two subscribing witnesfes, who testified in 
the trial below, is the paper writing propounded for probate "signed" by 
Hannah Williams, Sr., within the purview of G.S. 31-3 which prescribes 
the requirements for formal execution of a written will with witnesses? 
The answer is "Yes." 

I n  this State i t  is provided by statute G.S. 31-3 that "no last will or 
testament shall be good or sufficient, in  law, to convey or give any estate, 
real or personal, unless such last will shall have been written in the testa- 
tor's lifetime, and signed by him, or by some other pel-son in his presence 
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and by his direction, and subscribed in his presence by two witnesses at 
least, no one of whom shall be interested in the devise or bequest of the 
estate . . ." 

This statute is similar in purport to the statute G.S. 22-2 pertaining 
to contracts requiring writing, generally known as the statute of frauds, 
which declares that "all contracts to sell or convey any lands . . . shall 
be void unless said contract, or some memorandum or note thereof, be put 
in  writing and signed by the party to be charged therewith, or by some 
other person by him thereto lawfully authorized." 

That the name of the testator may be signed to the paper writing by 
some other person in his presence and by his direction is expressly 
authorized by the statute G.S. 31-3. Such is the case also in instances to 
which the provisions of G.S. 22-2 apply. The principle is recognized in 
Devereux v.  McMahon, 108 N.C. 134, 12 S.E. 902; I n  re Johnson, 182 
N.C. 522, 109 S.E. 373; S. v.  Abernethy, 190 N.C. 768, 130 S.E. 619. 

And with respect to the signing by the testator, or by "the party to 
be charged,," as the case may be, this Court in interpreting the statutes, 
has held that when a signature is essential to the validity of the instru- 
ment, it is not necessary that the signature appear at  the end unless the 
statute uses the word "subscribe." Devereux 2.. XcMaho.n, supra; Hall 
v. Mbenheimer, 137 N.C. 183, 49 S.E. 104; Richards v. Lumber Co., 
158 N.C. 54, 73 S.E. 485; Roger v. Lumber Co., 165 N.C. 557, 81 S.E. 
784; Burriss v. Starr,  165 N.C. 657, 81 S.E. 929 ; Peace v. Edwards, 170 
N.C. 64, 86 S.E. 807; Alexander v. Johnston, 171 N.C. 468, 88 S.E. 785; 
S. v. Abernethy, supra; Corp. Comm. 21. Wilkinson, 201 N.C. 344, 160 
S.E. 292; Paul v. Davenport, 217 N.C. 154, 7 S.E. 2d 352; I n  re Will  of 
Goodman, 229 N.C. 444, 50 S.E. 2d 34. 

I n  the Richards case, supra, Clark, C. J., writing for the Court, de- 
clared that "this has always been ruled in this State in regard to wills, 
as to which the signature may appear anywhere." This declaration is 
recognized in Boger v. Lumber Co., supra; Rurriss v. S farr ,  supra; 
Peace v. Edwards, supra; Alesander v. Johnston, supra. 

And in Boger v.  Lumber Co., supra, it is said that "the authorities 
make a distinction between statutes requiring instruments to be signed 
and those requiring them to be subscribed, holding with practical una- 
nimity, in reference to the first class, that it is not necessary for the name 
to appear at any particular part of the instrument, if written with the 
intent to become bound ; and as to the second class, that the name must be 
a t  the end of the instrument." 

I n  the light of these principles, the testimony of the subscribing wit- 
nesses, in the present case, is sufficient to support a finding by the jury 
that the paper writing in question was signed in the name of Hannah 
Williams, Sr., by Rev. L. N. Neal in her presence and at  her request, 



236 I N  THE SUPREME COURT. L234 

within t h e  meaning of t h e  s ta tu te  G.S. 31-3. T h e  words "will of" pre- 
ceding the  name of H a n n a h  Williams, Sr., given the i r  o rd inary  meaning, 
tend to ident i fy t h e  paper  wr i t ing  a s  her  will, and  .to indicate t h a t  s h e  
knew it t o  be h e r  will. 

All  other  questions s tated i n  t h e  brief of appellants have been given 
due  consideration, and  each is  found  t o  be without  merit .  

Hence  i n  t h e  judgment below we find 
N o  error. 

STATE v. L. C. PARKER. 

(Filed 10 October, 1951.) 
1. Criminal Law § 44-- 

A motion for continuance is addressed to the sound discretion of the 
trial court and its ruling thereon is not reviewable when no abuse of dis- 
cretion appears upon the face of the record. 

2. Criminal Law § 121- 
I n  those instances in which the Recorder's Court and the Superior 

Court a re  given concurrent jurisdiction, that  court which first takes cogni- 
zance of the otiense acquires the case, and when defendant enters a plea 
in abatement in that court which later issues process for the same offense, 
such plea should be sustained. G.S. 7-fi4; Chap. 269, sec. 6,  Public-Local 
Laws 1911. 

3. Conspiracy § 3- 
A criminal conspiracy is a n  agreement between two or more individuals 

to do a n  unlawful act or to do a lawful act  in a n  unlawful manner, the 
crime being the illegal agreement and not its execution. 

4. Criminal Law 5% (3)- 
When the State relies upon circumstantial evidence, the circumstances 

must be such a s  to produce in the minds of the juramrs a moral certainty 
of defendant's guilt, and exclude any other reasonable hypothesis. 

5. Conspiracy 8 6- 
While a criminal conspiracy may be shown by ciroumstantial evidence, 

evidence tending to show merely that  defendant was guilty of a criminal 
offense, but leaves in the realm of conjecture the question of his unlawful 
agreement with others to commit the offense, nonsuit on the charge of 
conspiracy should be granted. 

6. Intoxicating Liquor 5 4a- 
Possession of any quantity of nontas-paid liquor it: unlawful anywhere 

in  this State without exception. G.S. 18-45. 

5. Intoxicating Liquor § Db- 
Illegal possession of intoxicating liquor is prima facie evidence that i ts  

possession is for the purpose of sale. G.S. 18-11. 
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8. Intoxicating Liquor Q 4b- 
Possession of intoxicating liquor in violation of statute may be either 

actual or constructive. 

0. Intoxicating Liquor Q Od- 
Evidence tending to show that defendant had ninety-six gallons of 

intoxicating liquor in the basement of the tenant house on defendant's 
farm, and that defendant alone had the key to the door to the basement, 
is sufficient to support constructive possession. 

10. Criminal Law 8 8- 
Where separate judgment is entered on conviction of each count in the 

bill of indictment, and conviction on one or more of the counts cannot be 
sustained, the cause will be remanded to the trial court for proper judg- 
ment on the remaining counts. 

BPPEAL by defendant from Hatch, Special Judge, a t  Regular February 
Term, 1951, of JOHNSTON. 

Criminal prosecutions upon two bills of indictment, each containing 
two counts, returned by grand jury a t  February Term, 1951, of Superior 
Court of Johnston County, charging that  on 20 January,  1951, defend- 
ant  unlawfully and willfully (1)  did combine, conspire and confederate 
with one Elmo Allen to unlawfully possess intoxicating liquor upon 
which taxes due the United States Government and the State of Nor th  
Carolina had not been paid ;  ( 2 )  have and possess ninety-six gallons of 
intoxicating liquor upon which taxes due the State of North Carolina and 
United States Government had not been paid;  ( 3 )  did have and possess 
alcoholic liquors upon which taxes due the United States Government 
and the State of North Carolina had not been paid, for  the purpose of 
sale; and (4) a t  divers other times prior thereto, transport upon a motor 
vehicle intoxicating liquors upon which taxes due the State of Nor th  
Carolina and United States Government had not been paid, to all of 
which defendant pleaded not guilty. 

However, upon the call of the case in Superior Court on Friday, 
16  February, 1951, and before pleading, defendant moved for continu- 
ance for the term upon two grounds: (1 )  The bill of indictment having 
been returned on Wednesday, 14  February, 1951, and defendant having 
been arrested around 3 p.m., same day, and kept in custody until court 
adjourned, he had not had sufficient time to prepare his defense; and 
there mere two material witnesses, naming them, who were absent, and 
for whom subpoena had been issued and returned by the officer showing 
that  they were "not to be found in Johnston County"; and (2)  the 
solicitor, in opposing defendant's motion for continuance, had made 
prejudicial statement in the presence of prospective jurors. The motions 
were denied-and defendant excepted. 
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Defendant then moved to quash the bill of indictment, in so far as 
the charge preferred against him in Recorder's Court of Johnston County 
on 20 January, 1951, as shown by warrant then issued out of said court, 
covers the charges in Superior Court. I n  support thereof defendant 
offered as evidence the two bills of indictments on which the prosecution 
rests, as hereinabove described, and the warrants so is~~ued by the Record- 
er's Court. The charge in the warrant is possession on 20 January, 1951, 
of "A complete distillery for the manufacture of whiskey," and of "96 
gallons of whiskey on which the tax imposed by the State of North Caro- 
lina and the tax imposed by the United States had not been paid." I n  
addition thereto, defendant proposed to show by the sheriff the identity 
of the charge in the warrant and of like charge in the bills of indictment. 
Objection by the State was sustained. 

I n  this connection the record shows that warrant for defendant was 
issued out of Recorder's Court on 20 January, 1951, upon affidavit of one 
of the officers taking part in the seizure of the intoxicating liquor here 
involved, and on 21 January, 1951, defendant was arrested by same officer 
under the warrant and placed in jail and kept there until he gave bond. 
Later he moved in the Recorder's Court for a jury trial. And it is 
admitted that, therefore, the charges contained in the warrant hare not 
been tried or disposed of. 

Motion to quash was denied and defendant excepted. 
IJpon the trial in Superior Court the State offered evidence tending 

to show substantially this narrative: Defendant, L. 13. Parker, lives in 
Raleigh, but has a farm about 20 miles away in Cleveland Township, 
Johnston County, on which he has a tenant house in which Elmo Allen 
lives. The basement to this house is of cement blocks 

On 20 January last, about 10:30 o'clock a.m., o&ers of Johnston 
County, and a patrolman, went to said place of defendant. Elmo Allen 
and his wife were there but defendant was not. The officers walked 
around the house with Elmo Allen, and seeing black builder's paper over 
the basement windows, one of the officers asked what was in the basement, 
and "he said he didn't know, that he was not perrnit1:ed in that part of 
the building and didn't have a key." As a result of the conversation, a 
search warrant was obtained. Allen still contended that he did not have 
a key. 

I n  the basement the officers found sixteen cases of liquor-whiskey, 
in half-gallon jars-twelve jars to the case, making a total of 96 gallons. 
The cases were stacked against the windows,-four (cases high. There 
was nothing on the jars to indicate that the tax had been paid. I n  the 
basement there was "some hog-feed" and "cement." 

Elmo Allen talked with the officers,--and was arrested and taken to 
jail. 
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Defendant was arrested that night in Smithfield when he came down 
with a bondsman for Elmo *411en. He  was put in jail also. He  told the 
sheriff that one of the keys he had fitted the lock on the basement. The 
sheriff went that night to the home of Elmo Allen to see if the key fitted. 
He  saw about 75  to 100 bags of cement in the basement. The next day 
defendant told the sheriff that "he was the only one who had a key to the 
basement." He  made no statement to the officers about the whiskey. 

Also upon the trial Elmo Bllen, as witness for the State, testified in 
pertinent part:  "I mas at home the night . . . the whiskey was found 
in the basement of the house I lived in. The whiskey was Mr. Leon's 
. . . Hoover and Earl  Parker made the whiskey out of sugar. They 
brought it there on Friday night on a pick-up truck at about midnight. 
Leon Parker was there . . . There is no door leading from upstairs to 
the basement,-the door being on the ground level, and I am not allowed 
in there unless he is there to open it. Mr. Leon had thc key to the base- 
ment. I never had a key and had no right to go in . . . For the last 
two years whiskey belonging to L. C. Parker has been placed in the base- 
ment. I have helped put whiskey in that basement on several occasions 
. . . I would say 10 or 1 2  times-that whiskey belonged to L. C. Parker." 

Defendant, on the other hand, testifying as a witness for himself, 
denied in all material aspects the testimony offered by the State, par- 
ticularly that of the witness Elmo Allen, and denied that he owned, or 
had knowledge of the ninety-six gallons of intoxicating liquor found by 
the officers in the basement of his tenant's house. He  testified that Elmo 
Allen used the basement for various purposes, in the operation of the 
farm, and had a key to the door through which the basement was entered; 
that he, the defendant, stored cement in the basement,--cement he used 
in his construction work; and that he used the key he had, in going in 
and out of the basement to put cement in, and to take it out. 

Defendant also offered testimony of several witnesses tending to sup- 
~ o r t  his testimony. 

The case was submitted to the jury. " - 
Verdict: Guilty on all but one count. Not guilty as to transporting. 
Judgment : That defendant be confined in the common jail of Johnston 

County to be assigned to work the roads under the supervision of the 
State Highway and Public Works Commission as follows : First Count : 
For a period of twelve months; Second Count: For a period of twelve 
months, to begin at  the expiration of sentence in  the first count, suspended 
for a period of five years, and defendant placed on probation five years 
upon condition that he pay a fine of $2,500.00 and costs; and Third 
Count: For a period o f  twelve months, to run concurrently with the 
first count. 

Defendant appeals therefrom to Supreme Court and assigns error. 
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Attorney-General McMullan and Assistant Attorney-General Love f0.r 
the State. 

E. R. Temple and J. R. Barefoot for defendant, zppellant. 

WINBORNE, J. Decision on the assignments of error brought forward 
in the brief of appellant requires express consideration of these questions : 

1. Defendant's challenge to the ruling of the trial judge in denying his 
motion for a continuance at  the February Term, 1951, on the grounds 
stated, is not well taken. 

Our decisions are to the effect that this is a matter addressed to the 
discretion of the trial judge, and, in the absence of manifest abuse, his 
ruling thereon is not reviewable. And on the facts presented on this 
record, we are of opinion that no such abuse has been made to appear. 
See, among many others, these cases: 8. v. Riley, 188 N.C. 72, 123 S.E. 
303; 8. v. Lea, 203 N.C. 13, 164 S.E. 737; S. v. Banks, 204 N.C. 233, 
167 S.E. 851; S .  v. Gibson, 229 N.C. 497, 50 S.E. 2cl 520. 

2. The ruling of the court, on defendant's plea in abatement, errone- 
ously designated "Motion to quash the bill of indictment" (8. v. Shem- 
well, 180 N.C. 718, 104 S.E. 885)) as to the count (the second) charging 
unlawful possession of ninety-six gallons of intoxicating liquor on which 
taxes had not been paid, is questioned, and properly so, we hold. 

The ground on which the plea is based is that the offense charged in 
this count is one over which the Recorder's Court of Johnston County 
had concurrent jurisdiction, and over which i t  had exercised jurisdiction 
prior to the finding of the bill of indictment in Superior Court. 

I n  this connection, attention is directed to the Act of General Assem- 
bly of North Carolina, Public-Local Laws 1911, Chapter 269, by which 
the Recorder's Court of Johnston County was created. Section 6 of this 
act, in pertinent part, reads as follows: "Said court shall have all juris- 
diction and power in all criminal cases arising in said county which are 
now or may hereafter be given to justices of the peace, and in addition 
to the jurisdiction conferred by this section, shall have concurrent orig- 
inal jurisdiction of all other criminal offenses committed in said county 
below the grade of felony, as now defined by law, and the same are hereby 
declared to be petty misdemeanors . . ." 

Such being the case, the provisions of G.S. 7-64 are inapplicable in 
that this section of the General Statutes divests inferior courts of exclu- 
sive jurisdiction of certain criminal actions and declares that their juris- 
diction of such actions shall be concurrent with Superior Court, and 
exercised by the court first taking cognizance thereof. S. v.  Reavis, 228 
N.C. 18, 44 S.E. 2d 354. 

However, decisions of this Court are uniform in holding that where 
two courts have concurrent jurisdiction of a case, i;he court which first 
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acquires jurisdiction over the case retains it to the exclusion of the other 
court. Childs v. Martin, 69 N.C. 126; I n  re Schenck, 74 N.C. 607; 
Haywood v. Hayw~od, 79 N.C. 42;  Young v. Rollirw, 85 N.C. 485; S. v. 
Williford, 91 N.C. 529; Worth v. Bank, 121 N.C. 343, 28 S.E. 488; 
Hambley v. White, 192 N.C. 31, 135 S.E. 626; Allen v. Ins. Co., 213 
N.C. 586, 197 S.E. 200 ; see also McIntosh, N.C.P.&P., p. 62. 

I n  Childs v. Martin, supra, and in others of the cases cited, the prin- 
ciple is expressed in this quotation: "The rule is where there are courts 
of equal and concurrent jurisdiction the court possesses the case in which 
jurisdiction first attaches." Merrill v. Lake, 16 Ohio 673. 

And in S. v. Williford, supra, this Court in opinion by Ashe, J., said: 
"Where the jurisdiction is concurrent, it would seem that either court 
may take jurisdiction, and when no objection by plea in abatement is 
made to the jurisdiction, it may proceed to judgment ; and such judgment 
may be pleaded in bar of the prosecution in the other court." 

But in the instant case plea in abatement is made in Superior Court to 
the count in question. Hence it is without jurisdiction to proceed to 
judgment thereon, and its judgment would not be a bar to further prose- 
cution in the Recorder's Court for same offense. See S. v. Tisdale, 19 
N.C. 159; S. v. Casey, 44 N.C. 209; S. v. Willifod, supra; S. v. Roberts, 
98 N.C. 756, 3 S.E. 682; compare 8. v. Bowers, 94 N.C. 910. 

I n  the case S. v. Roberts, supra, the Court said: "It is settled that 
although a party may be indicted for a criminal offense in a court having 
jurisdiction of it, yet if pending that indictment, and before being held 
to answer thereto, he shall be indicted and convicted of the same offense 
i n  another court having concurrent jurisdiction thereof, he may plead 
as a defense to the first indictment such former conviction and have his 
plea sustained.'' 

But in the present case the Recorder's Court had issued warrant for 
defendant, and he had been held to answer the charge in that court, 
before the bill of indictment was obtained in Superior Court. There- 
fore, defendant's plea in abatement as to the second count in the bill of 
indictment on which he was indicted in  Superior Court should have been 
sustained. 

3. Bppellant assigns as error the ruling of the court in denying his 
motion for judgment as of nonsuit on all counts, and particularly as to 
the count charging conspiracy. Taking the evidence in the light most 
favorable to the State, we are of opinion and hold that the evidence is 
insufficient to take the case to the jury on the conspiracy charge. 

('A conspiracy is generally defined to be 'an agreement between two or 
more individuals to do an unlawful act or to do a lawful act in an unlaw- 
ful way."' S. v. Dalton, 168 N.C. 204, 83 S.E. 693. 8. v. Ritter, 197 
N.C. 113, 147 S.E. 733; S. v. Lea, supra; 8. v. Whiteside, 204 N.C. 
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710; 169 S.E. 711; S. v. Summerlin, 232 N.C. 333, 60 S.E. 2d 322; Muse 
v. Morrison, ante, 195. 

The crime of conspiracy consists of the conspiracy, and not its execu- 
tion. S. v. Younger, 12 X.C. 357; S .  v. Bitter, supra; S. v. TT'renn, 198 
N.C. 260, 151 S.E. 261. 

And the offense of unlawful conspiracy may be shown by circumstantial 
evidence. S. v. Len, supra; S. v. Whiteside, supra; S.  v. Summerlin, 
supra. But ('when the State relies upon circumstantial evidence for a 
conviction, the circumstances and evidence must be such as to produce in 
the minds of the jurors a moral certainty of defendant's guilt, and 
exclude any other reasonable hypothesis." S. v. Stiuinter, 211 X.C. 278, 
189 S.E. 868, and cases cited. See also S. v. Madden, 212 N.C. 56, 192 
S.E. 859; S. v. Niller, 220 S . C .  660, 18 S.E. 2d 143; S. v. Gmhanz, 224 
N.C. 347, 30 S.E. 2d 151 ; S. c. Webb, 233 N.C. 382, 64 S.E. 2d 268, 
and cases cited. 

4. But as to the third count, charging defendant with the unlawful 
possession of alcoholic liquors on which taxes had not been paid, for the 
purpose of sale, the evidence is sufficient to support a rerdict of guilty. 

The possession of nontax-paid liquor in any quantity anywhere in the 
State is, without exception, unlawful. G.S. 18-48; S. v. NcNeill, 225 
N.C. 560,35 S.E. 2d 629; S. v. BamhartJt, 230 N.C. 223, 52 S.E. 2d 904. 

Possession of liquor by any person not legally permitted to possess 
liquor shall be prima facie evidence that such liquor is kept for the pur- 
pose of sale. G.S. 18-11, formerly C.S. 3411 ( j )  ; S. v.  Graham, 224 N.C. 
347, 30 S.E. 2d 151. 

Moreover, possession within the meaning of the above statute, may be 
either actual or constructive. 8. 1.. Lee, 164 N.C. 533, 50 S.E. 405 ; S. z.. 
Aleyew, 190 N.C. 239. 129 S.E. 600; S. c.  Penry, 2510 K.C. 245, 1 7  S.E. 
2d 4 ;  S.  v. Webb, supra. 

I n  the Meyers case, szrpra, it is stated : "If the liquor was within the 
power of the defendant in such a sense that he could and did command 
its use, the possession was as complete within the meaning of the statute 
as if his possession had been actual." 

Thus, the evidence tending to show that ninety-six gallons of intoxi- 
cating liquor were found in the basement of the tenant house on defend- 
ant's farm, and tending to show that he alone had kl:y to the door to the 
basement, is sufficient to support constructive possession. 

Other exceptions directed against the charge, given by the court to the 
jury, and to failure of the court to charge in accordance with provisions 
of G.S. 1-180 have been given due consideration and fail to show error 
for which a new trial should be granted. 

But the judgment will be set aside and the case will be remanded to the 
trial court to the end that proper judgmmt may be entered in accordance 
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with this  opinion. S. v. Lewis, 226 N.C. 249, 37 S.E. 2d 691;  S. v. 
Malpass, 226 N.C. 403, 38 S.E. 2d 1 5 6 ;  S. v. Braxton, 230 N.C. 312, 
5 2  S.E. 2d 895;  8. v. Camel, 230 N.C. 426, 53 S.E. 2d 313. 

E r r o r  and  remanded. 

MARY ETHEL JACKSON, LEA JACKSON ROBERTS, YATES C. JACKSON, 
HATTIE J. KELLY, MARY JACKSON STOVALL, EMILY JACKSON 
HAWKINS AND JOHNNIE M. CARSON v. OLEO BRYANT LANGLEY 
AND JOHN BRYANT LANGLEY, A MINOR, BY HIS DULY APPOINTED GUARD- 
IAN AD LITEM, R. E. BRANTLET. 

(Filed 10 October, 1931.) 
wills !j 33- 

The law favors the early vesting of estates, and when a devise contains 
no limitation over in the event of the death of the devisee or legatee the 
estate will vest a t  the time of the death of testator in the absence of a n  
express intention to the contrary. 

S a m s W h e r e  property is devised i n  t rus t  for  named beneficiary, h e  
takes equitable tit le vesting a t  t ime of testator's death. 

The fact that  property is devised to a trustee for the benefit of the 
devisee, with provision that  when the devisee attains the age of twenty- 
five years all  the property of the estate or the remainder thereof or any 
substitution taken therefor in the course of the administration, should 
vest in him and be turned over to him, his heirs and assigns absolutely, 
held not to prevent the vesting of the estate in the beneficiary a t  the time 
of the death of testator, since the equitable estate vests as  of that  time and 
the provision for the vesting of the estate a t  the expiration of the trust 
being merely the ascertainment of the time the legal title should also vest 
in the beneficiary discharged of the trust. 

Same: Wills § 33d- 
The fact that  the trustee is given the right to use the income or the 

corpus of the trust for his own benefit in the erent of certain enumerated 
emergencies does not prevent the vesting of the equitable title in the bene- 
ficiary as  of the time of testator's death, but merely makes i t  subject to be 
divested of such portion thereof as  may be required to meet the author- 
ized needs of the trustee, the trustee being in the same position as  a life 
tenant with power to use the corpus or any part thereof for his own use. 

Same: Descent and  Distribution !j 9a-Upon death of owner of vested 
equitable title, t h e  property descends to  his  heirs under  t h e  canons of 
descent. 

Testatrix left property in trust to her husband for the use of her son, 
with further provision that the son should take the property free from 
the trust upon attaining the age of twenty-five gears. The son died before 
his twenty-fifth year and the father died thereafter leaving a child by 
a subsequent marriage. Held: The property vested in testatrix' son as  
of the date of her death, and upon the death of the son without issue, the 
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father took the property under the canons of descent, G.S.  29-1 (6) ,  and 
upon the father's death intestate the property paalsed to his child by the 
second marriage under G.S.  29-1 (1) subject to the dower rights of his 
surviving widow. 

DEFENDANTS) appeal from Crisp, Special Judge, January-February 
Term, 1951, of POLK. 

This is an action instituted for the purpose of obtaining a declaratory 
judgment to determine the rights of the respective parties in and to a n  
undivided interest in certain real property devised in the last will and 
testament of Bessie J. Langley, which will has been duly probated. 

The facts are not in dispute, and may be summarily stated as follows : 
1. John L. Jackson devised to his daughter, Elessie J. Langley, an 

undivided two-fifths interest in certain improved real estate in the Town 
of Tryon, North Carolina, which interest she owned in fee simple a t  the 
time of her death. 

2. Bessie J. Langley left no issue surviving her except her son, John 
Alfred Langley, Jr., but was survived by several brothers and sisters. 

3. On 3 June, 1938, she executed a will disposing of her estate in the 
following manner : 

"ITEM 111. I hereby devise and bequeath all of my property, real 
and personal, wheresoever situate, to my said Executor above named, 
to wit: my husband, his heirs and assigns, in trust, however, to hold, 
manage and conserve the same so as to produce an income and to apply 
the net income, after paying taxes and other necessary and proper ex- 
penses, to the support, maintenance and education of my son, John 
Alfred Langley, Jr., during his minority and until he reaches the age of 
25 years, giving my said Trustee the authority, if i t  is necessary in  pro- 
viding for the education of our said son, to use the c o r p s  or any part of 
my said estate, with the further right in my said truritee, in case he should 
need the income for himself for his own support, if on account of illness 
or disability he cannot support himself, to approprirlte to his own use the 
income during the period of such disability and d necessary for this 
purpose to invade and use the corpus or any part thereof. 

"When my said son reaches the age of 25 years all of said property 
or the remainder thereof, or any substitutes taken therefor in the course 
of the administration, as hereinafter provided, shall vest in and be turned 
over to my said son, John Slfred Langley, Jr., his heirs and assigns 
absolutely. 

"My said trustee shall have the right whenever in his opinion i t  is 
advisable to sell the property and change the form of the investment to 
do so, and may convey the property by good title to the purchaser free 
of limitations hereinabove set out, but he shall reinvest the proceeds in 



N. C.] FALL TERM, 1951. 245 

other realty or in Governmental or Municipal bonds and shall hold such 
proceeds under the same trust, with the same right of changing the form 
of the investment as from time to time may be necessary." 

4. After the death of Bessie J. Langley, John Alfred Langley, Jr., died 
intestate on 23 March, 1943, before he reached his 21st birthday, and his 
father, John Alfred Langley, Sr., died 2 April, 1949, intestate, and left 
surviving him his widow, Cleo Bryant Langley, and his minor son, John 
Bryant Langley, who is now about four years of age. 

The court below held that under the provisions of the above will, the 
title to the two-fifths undivided interest of the testatrix in the property 
in question, did not vest in John Alfred Langley, Jr., upon the death of 
the testatrix, and never vested in him since he died before attaining the 
age of 25. Therefore, the court held that the undivided interest of 
Bessie J. Langley, in and to the store building in the Town of Tryon, is 
now owned by the brothers and sisters of the testatrix, and entered judg- 
ment accordingly. 

Defendants appeal, assigning error. 

J.  T .  Arledge and James B. Dixon for defendants, appellants. 
M. R. McCown and J.  Lee Lavender for ~ l a i n t i f s ,  appellees. 

DENNY, J. The sole question involved in this appeal is whether John 
Alfred Langley, Jr., took a vested or contingent remainder in his mother's 
estate under the terms of her will. The court below held, in effect, that 
his interest in the estate was contingent upon his attaining the age of 
25 years, and having died before attaining that age, the estate never 
vested in him. We do not concur in this construction or interpretation 
of the will. 

The law favors the early vesting of estates and when a will, like the 
one under consideration, contains no limitation over in the event of the 
death of the devisee or legatee, in the absence of an express intention to 
the contrary, the estate will vest at the time of the death of the testator. 
Robinson v. Robinson, 227 N.C. 155, 41 S.E. 2d 282; Priddy & Co. v. 
Sanderford, 221 N.C. 422,20 S.E. 2d 341; Coddington v. Stone, 217 N.C. 
714, 9 S.E. 2d 420; Weill I* .  Weill, 212 N.C. 764, 194 S.E. 462; Satter- 
field v. Stewart, 212 N.C. 743, 194 S.E. 459; Mountain Park Institute 
v. Lovill, 198 N.C. 642, 153 S.E. 114; Taylor v. Taylor, 174 N.C. 537, 
94 S.E. 7 ;  Dunn v. Hines, 164 N.C. 113, 80 S.E. 410. 

Moreover, the devise of property to a trustee for a designated period, 
to manage and control the property as to both corpus and income, does 
not prevent i t  from vesting in the beneficiary. Page on Wills, 3rd Ed., 
Vol. 3, Section 1261, at  page 701; Plitt v. Peppler, 167 Md. 252, 173 
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At. 35; Hsoker v. Bryan, 140 N.C. 402, 53 S.E. 130; Coddington v. 
Stone, supra. 

I t  is likewise said in 69 C.J., Wills, Section 1674 (6),  page 595 : "The 
fact that the legal title and control of the property are given to another in 
trust does not prevent the beneficiary from having a vested interest, as 
there may be vested equitable, as well as vested legal, interests. I n  other 
words, in so far  as concerns the question of whether an interest is vested 
or contingent, a gift to trustees for the benefit of another is the same as 
i t  would be if i t  had been made, without the intervention of trustees, 
directly to the ultimate beneficiary." Also in 57 Am. Jur., Wills, Section 
1226, page 809, in discussing this question, it is said : "The circumstance 
that a testamentary benefaction is given through the intervention of a 
trustee will, of course, preclude the immediate vesting in the beneficiary 
of the legal title to the subject matter of the gift, although such bene- 
ficiary may become vested with an equitable interest in fee upon the death 
of the testator." 

Furthermore, the mere fact that John Alfred Langley, Sr., the trustee, 
was given the right to use the income from or co,rpzrs of the trust estate 
for his own benefit in the event certain enumerated emergencies arose, did 
not in any way affect or delay the vesting of the estate in John Alfred 
Langley, Jr., to any greater extent than if the trustee had been given a 
life estate with the power to use the corpus, or any part thereof, for his 
own use. 

The overwhelming weight of authority, including our own decisions, 
supports the view that in such cases the estate vests in the ultimate bene- 
ficiary upon the death of the testator, subject to be divested of such 
portion thereof as may be required to meet the authorized needs of the 
life tenant or other designated person. Page on Wills, 3rd Ed., Section 
1264, page 705; Perry v. Rhodes, 6 N.C. 140; Brinson v. Wharton, 43 
N.C. 80; Williams v. Smith, 57 N.C. 254; Nyers v. Williams, 58 N.C. 
362; Lehnard v. Specht, 180 Ill. 208, 54 N.E. 315; Braley v. Spragins, 
221 Ala. 150, 128 So. 149; Woodman a. Wo.odman, 89 31e. 128, 35 ,4. 
1037; Barker v. Ashley, 58 R.I. 243, 192 A. 304; Buxton v. .Noble, 146 
Kan. 671, 73 Pac. 2d 43 ; Downs v. Downs, 243 Wisc. 303, 9 N.W. 2d 822. 

I n  the case of Myers v. Williams, supra, certain slaves were bequeathed 
to the father, as trustee, for the benefit of his children, but with the 
further provision that the father was not to be accountable to his children 
for the proceeds from the labor of the slaves until the children became 
21 years of age. The Court said: "The terms of the bequest to the chil- 
dren . . . import a present gift, although the slaves me not to be allotted 
to them and put into their possession until they respectively come of age. 
I n  the meantime, the profits were to be applied toward their education, 
and the provision in favor of the father, that he was not to be accountable 
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to his children during their minority, cannot have the effect contended 
for by counsel for the plaintiffs of preventing the legacy from being 
~es ted ."  

I n  Fuller G. Fuller ,  58 S . C .  223, the Court quoted with a p p r o ~ a l  from 
page 157 of Smith's "Original View of Executory Interests," as follows: 
"When the testator gives the whole of the intermediate income of real 
estate, or of personal estate, to the person to whom he devises or bequeaths 
such estate on the attainment of a certain age, but the attainment of that  
age does not form a par t  of the original description of the devisee o r  
legatee, the interest is vested in right before that  age, even though there 
is-no prior distinct gift-no express gift, except a t  that  age-it being 
considered that  the testator merely intended to keep the devisee or legatee 
out of the possession or enjoyment until he should have become better 
qualified to manage, or more likely, to take due care of the property." 

The instant case in every essential part  is on "all fours" with Codding- 
ion  v. Stone,  supra, except for the provision giving John  Alfred Langley, 
Sr., the trustee, a right to  use the income or the corpus of the estate, or 
any part  thereof, for himself in the event of certain emergencies. -1nd 
this provision, as we hare  heretofore pointed out, did not postpone the 
time of the vesting. 

I n  the case of Coddinyton v. Stone,  supra, Seawell,  J., i n  an  able and 
exhaustive opinion, discussed and considered the question now before us. 
C. C. Coddington, Sr., devised a very large estate to a trustee for the 
benefit of his three sons. The trustee was empowered to handle the 
estate until the testator's youngest son should reich the age of 21 years, 
a t  which time the trustee was directed to divide the trust estate into three 
equal parts and turn  over one of such parts to each son, and the testator's 
will provided that  upon turning over the property, "each of my  sons shall 
thereupon become the absolute owner thereof,'' discharged of the trust. 
One of the Coddington children died before attaining the age of 21 years, 
and the Court held the estate rested a t  the death of the testator, in the 
three children, and tha t  the deceased child having been vested with a 
beneficial interest in one-third of the estate, such interest, upon his own 
death, passed to his surviving brothers under the laws of descent and 
distribution. Hooker v. Bryan ,  supra : X y e r s  c. Wil l iams ,  supra;  Bm'n- 
son v. It 'horfon, s u p m ;  P e r r y  v. Rhodes, supra;  Cropley v. Cooper, 86 
U.S. 167, 2 2  I.. Ed. 109;  Plift v. Peppler ,  supra;  I n  re Estate  of Aye ,  
155 Kan. 272, 124 Pac. Bd 482. 

The appellees contend, however, that  the provision in the d l  of the 
testatrix, to the effect that  when her son reached the age of 25 years, all of 
the property of the estate, or the remainder thereof, or any substitution 
taken therefor in the course of the administration, should vest in him 
and be turned over to him and his heirs and assigns absolutely, shows 
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clearly that the testatrix did not intend for the estate to vest until he 
attained the age of 25 years. We do not so hold, but construe this pro- 
vision only as fixing the time when the legal and equitable title should 
vest in her son, discharged of the trust. Coddington v. S tone ,  supra.  

Under the construction contended for by the appellees, if John Slfred 
Langley, Jr., had died just prior to attaining the age of 25 years and 
had, in the meantime married and left a wife and child, or children, his 
wife and child, or children, would take nothing, but the collateral heirs 
of the testatrix would be entitled to the estate. Such could not, in our 
opinion, have been the intention of the testatrix. Cropley  v. Coope l ,  
supra; Coddington v. S tone ,  supra.  

Applying the law as laid down in the decisions and authorities cited 
herein, we hold that upon the death of John Alfred Langley, Jr., the two- 
fifths undivided interest in the real property in question, passed to John 
Alfred Langley, Sr., his father, under our canons of descent, G.S. 29-1, 
Rule 6. I t  follows, therefore, that upon the death of John Alfred Lang- 
ley, Sr., intestate, the property passed to his son, ,John Bryant Langley 
under the canons of descent, G.S. 29-1, Rule 1, subject to the dower rights 
of Cleo Bryant Langley, the widow of John Alfred Langley, Sr. 

The judgment of the court below is 
Reversed. 

WILLIAM J. McGURK V. L. B. MOORE AiYD WIFE, LENA C. MOORE. 

(Filed 10 October, 1951.) 
1. Lie Pendens § 1- 

A notice of Zia pendma can be filed against rea.1 property only in an 
action affecting its title. G.S. 1-116. 

a. his Pendens § 6- 
A motion to cancel as unauthorized a notice of lis pendens admits as 

true the factual averments of the complaint but not its legal conclusions. 

S. Partnership 3 4- 

When one partner wrongfully takes partnership funds and uses them 
to buy or improve property, his co-partners may compel him to account 
to the partnership for the funds and enforce the resulting claim as an 
equitable lien on the property, or may charge the property with a con- 
structive trust in favor of the partnership to the ex1 ent of the partnership 
funds used in its purchase or improvement. G.S. (59-51. 

4. Partnership la- 
Where an agreement is in writing, whether the parties thereto are 

partners depends upon its legal effect under the provisions of the uniform 
partnership act. 
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An agreement under which one party makes loans and advances of 
money to the other for use in a business conducted by such other, with 
provision of equal division of the profits between the parties, with further 
provision that the first party might withdraw all advances upon notice for 
the purpose of liquidation and that after payment of such advances and 
the payment of all expenses, the net profits remaining should be equally 
divided, is held not to create a partnership, since the indispensable requi- 
site of co-ownership is lacking, G.S. 59-36 (I), G.S. 59-37, and the rela- 
tionship of the parties is simply that of creditor and debtor. 

6. Trusts Q 5b- 
Where the relationship between the parties is that of debtor and creditor 

and not that of partners, the creditor is not entitled to a declaration of a 
constructive trust in realty paid for or improved with money borrowed 
for the debtor's business. 

7. Lis Pendens Q 1- 
Where the relationship of the parties is that of debtor and creditor and 

not that of partners, the creditor is not entitled to a declaration of a 
constructive trust in property purchased in part or improved by the 
debtor with the money borrowed for use in the debtor's business, and 
therefore the creditor's action for the recovery of the funds does not affect 
title to the land and lis pendens cannot properly be filed against the realty. 

8. Lis Pendens Q 6: Husband and Wife Q 15a- 
Since each tenant by entirety is deemed seized of the whole estate, either 

of them alone may move to cancel an unauthorized notice of lia pendens 
against property. 

V a ~ ~ r i n m ,  J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Rudisill, J., at June Term, 1951, of BUN- 
COXBE. 

Motion by the feme defendant, Lena C. Moore, to cancel notice of 
lis pendens on ground that complaint fails to state a cause of action 
affecting the title to the real property covered by the notice. 

When the complaint is stripped of legal conclusions, it avers the things 
stated in the seven numbered paragraphs set out below. 

1. On 16 March, 1945, Eugene M. Murphy sold and conveyed certain 
land in Buncombe County, North Carolina, to the male defendant, L. B. 
Moore, and his wife, the feme defendant, Lena C. Moore, as tenants by 
the entirety. As part of the transaction, the defendants executed a deed 
of trust on the same land to Sam M. Cathey, Trustee, to secure the pay- 
ment of the purchase price of the land to their grantor in monthly 
installments. 

2. From 29 January, 1947, until 1 May, 1947, the male defendant, 
L. B. Moore, was engaged in selling automobiles in Buncombe County, 
North Carolina, under the assumed name of Capitol Motors. The plain- 
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tiff, William J. McGurk, advanced the following sums to the male defend- 
ant  for use in such business during this period : $2,000.00 on 29 January, 
1947, and $2,500.00 on 1 May, 1947. 

3. At the time of the advancement of the last named sum, to wit, on 
1 May, 1947, the male defendant, "L. B. Moore, trading and doing busi- 
ness under the firm name of Capitol Motors, party of the first part," and 
the plaintiff, "William J. McGurk, . . . party of the second part," 
entered into a written contract, whose preamble recites these things: 
"That L. B. Moore is engaged in the . . . sale . . . of automobiles" in 
13unconibe County, North Carolina; that "William J. McGurk has . . . 
advanced and loaned to the said L. B. Moore the sum of $4,500.00"; and 
that "William J. McGurk may from time to time in the future make 
other advances and loans to the said L. B. Moore . . ., all of which are 
made for the purpose of operating and maintaining said business." 

4. The body of the contract defines the obligations and rights of the 
parties as follows: "The said L. B. Moore shall devote his entire time 
to the operation and management of said business . . .; that the said 
I,. B. Moore shall purchase and resell at  a profit all merchandise acquired 
by said company; that all expenses . . . in the operation of said business 
shall be borne out of the profits realized from the sale of said automobiles, 
and after all such expenses shall have been paid the net profits remaining 
shall be divided equally between the said L. B. Moore and William J. 
McGurk, to share and share alike. The profits aforesaid may be divided 
at  any time but as frequently as is possible. For  the services of the said 
L. B. Moore as aforesaid no salary or compensatioii shall be paid other 
than the sharing in the net profits as herein staled. . . . William J. 
McGurk may withdraw any and all advances made, or which may here- 
after be made by him after having given thirty days written notice to the 
said L. B. Moore for the purpose of liquidating said business and closing 
out the records thereof. And after the payment of all said advances to 
the said William J. McGurk, and the payment of all expenses up to and 
including the closing out of said business, the net profits remaining shall 
be divided equally as aforesaid between the parties to this agreement." 

5. On 24 September, 1947, the plaintiff advanced the further sum of 
$1,500.00 to the male defendant under the written contract of 1 May, 
1947. 

6. From 1 May, 1947, until 8 May, 1951, when );his action was com- 
menced, the male defendant had exclusive management of the business 
of selling automobiles under the assumed name of Capitol Motors. Dur- 
ing this period, the male defendant collected substantial profits from the 
business. 

7. The male defendant has refused to account to the plaintiff for the 
latter's share of the profits. Moreover, the male defendant has mis- 
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appropriated such profits and virtuaIIy all of the capital assets of the 
business, and has used the same to defray "his personal family living 
expenses," to make improvements on the land held by the defendants as 
tenants by the entirety, and to discharge the monthly installments matur- 
ing on the purchase price of such land. The remaining assets of the 
Capitol Motors are insufficient to satisfy the sums due plaintiff for 
advancements and ~rof i ts ,  and the male defendant "is insolvent other than 
his interest in the . . . realty held by the entireties" with the feme 
defendant. 

The complaint concludes as matters of law that the written contract of 
1 May, 1947, made the plaintiff and the male defendant partners in the 
business known as the Capitol Motors, and that the advancements made 
by the plaintiff to the male defendant constituted contributions by plain- 
tiff to the capital of the Capitol Notors. I t  prays that a receiver be 
appointed to take charge of the remaining assets of the Capitol Motors; 
that an accounting be had to determine the total amount of the capital 
assets and profits of the Capitol Motors misappropriated by the male 
defendant, and the amount of such assets and profits "invested in the 
real estate held by the defendants" as tenants by the entirety; and that 
"the court declare a . . . trust in favor of the partnership in the . . . 
realty in an amount equal to the partnership funds that the court shall 
find have been converted by the defendant, L. B. Moore, and invested in 
said realty." 

At the time of the commencement of the action, to wit, on 8 May, 1951, 
the plaintiff filed notice of lis pendens against the land held by the defend- 
ants as tenants by the entirety with the Clerk of the Superior Court of 
Buncombe County, and thereafter, to wit, at  the June Term, 1951, of 
the Superior Court of Buncombe County, the feme defendant moved 
before the presiding judge after notice to plaintiff for cancellation of the 
notice of lis pendens on the ground that the complaint fails to state a 
cause of action affecting the title to such land. The judge entered an 
order sustaining the motion, and the plaintiff appealed, assigning such 
ruling as error. Summons had not been served on the male defendant a t  
the time of the entry of the order. 

Sanford W .  Brown and William V .  Burrow for plaintiff, appellant. 
,Vo cownsel contra. 

ERVIX, J. Under the statute, a notice of lis pendens can be filed 
against real property only in an action affecting its title. G.S. 1-116. 
The appeal, therefore, presents this primary question: Does the com- 
plaint state a cause of action affecting the title to the land held by the 
defendants as tenants by the entirety? 
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I n  passing on this inquiry, we accept as true the factual averments of 
the complaint. We are not bound, however, by the legal conclusions of 
the pleader. 

When one partner wrongfully takes partnership funds and uses them 
to buy or improve property, his co-partners may obtain redress in one of 
these alternative ways : 

1. They may compel him to account to the partnership for the funds, 
and enforce the resulting claim as an equitable lien on the property. 
Hanna v. McLaughlin, 158 Ind. 292, 63 N.E. 475; Holmes v. G i l m n ,  
138 N.Y. 369,34 N.E. 205,34 Am. S. R. 463,20 L.R.A. 566, 30 Abb. N. 
Cas. 213; Brown v. Orr, 110 Va. 1, 65 S.E. 499, 135 Am. S. R. 912. 

2. They may charge the property with a constructive trust in favor of 
the partnership to the extent of the partnership funds used in its pur- 
chase or improvement. G.S. 59-51 ; The Americarl Law Institute : Re- 
statement of the Law of Restitution, section 202. See, also, in this con- 
vection: Crone v. Crone, 180 Ill. 599, 54 N.E. 605, and 68 C.J.S., 
Partnership, section 88. 

The plaintiff invokes these principles in  the case at  bar. He  concludes 
as a matter of law that the contract of 1 May, 1947, creates a partnership 
between him and the male defendant in  the business designated as Capitol 
Motors. Starting with this legal conclusion as a premise, he advances 
these interdependent arguments to sustain the notice of lis pendens: 
That the male defendant wrongfully took funds of the partnership exist- 
ing between him and the plaintiff under the firm name of Capitol Motors, 
and used them to improve the land and to pay oiT installments of its 
purchase price; that by reason thereof the plaintiff .is entitled to a decree 
under the principles invoked by him charging the land with a constructive 
trust in favor of the partnership to the extent of the funds of the partner- 
ship thus misappropriated and used by the male defendant; and that in 
consequence the action aflects the title to the land. 

The plaintiff's position is valid if, and only if, his premise is sound. 
The contract of 1 May, 1947, is in writing, and the question of whether 
o r  not the plaintiff and the male defendant are partners in the business 
known as Capitol Motors depends upon the legal {effect of the written 
contract under the provisions of the Uniform Partnership Act, which 
was adopted in North Carolina in 1941. 

The Uniform Partnership Act defines a partnership as "an association 
of two or more persons to carry on as co-owners a business for profit." 
G.S. 59-36 (1).  When the written agreement is tested by this definition, 
it is manifest that there is no partnership between the plaintiff and the 
male defendant in the business designated as Capitol Motors, for the very 
simple reason that the indispensable requisite of co-ownership of the 
business is lacking. City of Wheeling v. Chester, 134 F. 2d 759 ; Spier 
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v. Lung, 4 Cal. 2d 711, 53 P. 2d 138; Cook v. Lanten, 335 Ill. App. 92, 
80  N.E. 2d 280 ; Smith  v. Maine, 260 N.Y.S. 409,145 Misc. 1 ; Provident 
T m t  Co. ~f Philadelphia v. Rankin, 333 Pa. 412, 5 A. 2d 214. Under 
the contract, the male defendant is the sole owner and operator of Capitol 
Motors. The plaintiff merely made repayable "advances and loans" of 
money to defendant for use in the business. Bankers Mortgage Co. v. 
Commissioner of I n t e r n 1  Revenue, 142 F. 2d 130; B. J. Carney & Co,. 
v. Murphy,  68 Idaho 376, 195 P. 2d 339. Indeed, all of the indicia of 
a partnership are wanting in the contract except that of sharing profits. 
I t  is plain, however, that the plaintiff is entitled to receive a share of 
the profits simply as compensation or interest for the use of his money 
by the male defendant. I n  re Mission Farms Dairy, 56 F. 2d 346; Black 
v. Brandage, 125 Cal. App. 641, 13 P. 2d 999. Consequently, the stipu- 
lation as to the sharing of profits falls within the following provision of 
the Uniform Partnership Act: "In determining whether a partnership 
exists, these rules shall apply: . . . (4)  The receipt by a person of a 
share of the profits of a business is prima facie evidence that he is a 
partner in the business, but no such inference shall be drawn if such 
profits were received in payment : . . . (d) Bs interest on a loan, though 
the amount of the payment vary with the profits of the business. . . ." 
G.S. 59-37. 

When all is said. the relation between the  lai in tiff and the male 
defendant under the contract is simply that of creditor and debtor. For  
this reason, the plaintiff is not entitled to charge the land held by the 
defendants as tenants by the entirety with a constructive trust, and this 
action does not affect the title to such land. 

This brings us to this secondary and final question : May an unauthor- 
ized notice of lis pendens against land held by a husband and wife as 
tenants by the entirety be canceled on motion of the wife alone? 

A motion for the cancellation of an unauthorized notice of lis penhns  
must be made by some person aggrieved by the continuance of the notice 
on the records. Painter v. Gunderson, 123 Minn. 342, 143 N.W. 911. 
Manifestly the owner of the property involved is such a person. Faber 
v. Banbury,  144 N.Y.S. 381,159 App. Div. 59. Inasmuch as each tenant 
by the entirety is deemed seized of the whole estate (Winchester-Simmons 
Co. v. Cutler, 199 N.C. 709, 155 S.E. 611), either of them may move to 
cancel an unauthorized notice of 1i.s pendens against the property held by 
the entirety. This conclusion finds substantial support in a well reasoned 
decision of the Appellate Court of Indiana, holding that one tenant by 
the entirety may apply for the judicial protection of his rights in the 
property. Humberd v. Callings, 20 Ind. App. 93, 50 N.E. 314. 

The order canceling the notice of 1i.s pendens is 
A&ed. 
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VALENTINE, J., took n o  p a r t  i n  the  consideration or  decision of this 
case. 

W. C. BULLOCK, ADMINISTRATOR OF THE ESTATE OF PINK BULLOCK 
(WILLIE P.  BULLOCK), DECEASED, v. EXPRESSMEN'S MUTUAL L I F E  
INSURANCE COMPASP, RUDOLPH PINK BULLOCK, A MINOR, TAL- 
MADGE L. NARRON, GUARDIAN AD LITEM FOR PINK BUL- 
LOCK, MIXOR, AXD MAYDIE TAYLOR BULLOCK. 

(Filed 10 October, 1951.) 

1. Insurance § 36b (4)- 

When the wife feloniously kills her husband she is not entitled to receive 
the proceeds of a n  insurance policy on his life, even though she be named 
beneficiary therein. G.S. 28-10, G.S. 30-4, G.S. 52-19. 

2. Insurance § 36b (1) - 
The person entitled to the proceeds of a life in,wrance policy must be 

determined in accordance with the contract between the insurer and the 
insured, and the courts haye no power to write into the contract any pro- 
vision that  is not there in fact or by implication of law in order to effectu- 
a te  a presumed intent of insored. 

3. Convicts and Prisoners !j 1- 
A person sentenced to imprisonment for a term of years retains his 

property rights unless otherwise provided by statute, the doctrine of 
civilitel- rnortuus not being recognized in this State. 

4. Insurance 5 96b (1  )- 

The policy in suit provided that  the proceeds shol~ld be paid to insured's 
wife if living or to the insured's foster son if insured's wife predeceased 
insured. The insured was feloniously slain by his wife, and she was 
sentenced to imprisonment for manslaughter. H ~ l d :  The foster son is 
not entitled to the proceeds of the policy even t h o ~ g h  insured's wife for- 
feited her right thereto, since under the terms of the policy his interest 
was contingent upon the wife predeceasing insured, and the proceeds 
should be paid to insured's administrator for payment of his debts and 
distribution of the surplus to his next of kin. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff f r o m  Harris, J., J u n e  Term,  1951, of WILSON. 
This was a sui t  on a policy of insurance on the  l i fe  of Willie P. Bullock. 

T h e  defendant  Insurance  Company paid in to  court  the amount  due on 
the  policy, leaving to be determined which of two r ival  claimants, the 
administrator  of the  insured or  a contingent beneficiary, Rudolph  P i n k  

Bullock, was entitled to  the  fund. 
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The policy of insurance issued by defendant Insurance Company on 
the life of Willie P. Bullock named the beneficiary therein as "Maydie 
Taylor Bullock, wife of the insured, if living, or if not living to Rudolph 
Pink Bullock, son of the insured." I t  was admitted that Willie P. Bul- 
lock died intestate 2 October, 1950, as result of bullet wound inflicted by 
his wife, Maydie Taylor, and that she was convicted of manslaughter 
therefor and sentenced to State's Prison for a term of five to ten years. 
This sentence she is now serving. Rudolph Pink Bullock, referred to in  
the policy as the son of the insured, is not a natural or adopted son nor 
related by blood to the insured or his wife, but had been cared for by 
them since childhood. 

Maydie Taylor Bullock, made a party and served with process, did 
not answer. 

Upon the facts admitted in the pleadings the court adjudged that 
Rudolph Pink Bullock was entitled to the proceeds of the policy. Plain- 
tiff administrator of the insured excepted and appealed. 

Thomas J. Moore, A. C .  Owens, and L. H. Gibbons for plaintiff, 
appellant. 

Talmadge L. N a r r ~ n  for defendant, appellee. 

DEVIN, C. J. The policy of insurance out of which this controversy 
arose was taken out by the insured primarily for the benefit of his wife 
with provision to the effect that if she did not survive him a foster son 
should become the beneficiary. I t  was clearly expressed in the policy that 
upon the death of the insured the insurance money should be paid to his 
wife, Maydie Taylor 13ullock, if living, or if not living to Rudolph Pink 
Bullock. Maydie Taylor Bullock did not predecease her husband, and 
is still living, but the law will not permit her to derive benefit from the 
death of the insured since admittedly i t  was caused by her felonious act. 
Garner v. Phillips, 229 N.C. 160, 47 S.E. 2d 845 ; Parker v. Potter, 200 
N.C. 348, 157 S.E. 68; Bryant v. Bryan.t, 193 N.C. 372, 137 S.E. 188; 
Anderson v. Insurance Co., 152 N.C. 1, 67 S.E. 53; New Y ~ r k  Mut. L i f e  
Ins. Co. v. Armstrong, 117 U.S. 591; Vance on Insurance, sec. 156; 
29 A.J. 979 ; Restatement, Restitution, sec. 189 ; 1 Appleman Insurance 
Law 456. The North Carolina statutes also declare that in such case she 
loses every right she would otherwise have been entitled to in the personal 
estate of her husband. G.S. 28-10; G.S. 30-4; G.S. 52-19. She can 
neither collect the insurance money nor assign her right to anyone else. 
Equitable Life Assur. SQC. v. Weightman, 61 Okla. 106; Schmidt v. 
Northern L. Asso., 112 Iowa 41; Johnston v. Metropolitan L. Ins. Co., 
100 S.E. 865. So speaks the voice of authority. 
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The question then arises, who is entitled to the insurance money? 
The question thus presented is not without difficulty. Upon the facts here 
admitted we find no direct decision by this Court, and decisions from 
other jurisdictions are not definite or authoritative. 

I n  Parker v. Potter, 200 N.C. 348, 157 S.E. 68, it appeared that J. A. 
Groves had obtained from the Woodmen of the World a policy of insur- 
ance on his life payable to his wife or in the event of her prior death, "if 
there be no surviving wife or children," to his next living relation. Sub- 
sequently J. A. Groves killed his wife and then committed suicide. This 
Court held in an opinion by Justice Adams that the interest of the wife 
was contingent upon her surviving her husband, and her death occurring 
before his, terminated her contingent interest, and the right to the insur- 
ance money passed to the next living relation of the insured. I n  the case 
at  bar i t  would seem from the language of the policy that the interest 
of Rudolph Pink Bullock would accrue only in the event Maydie be not 
living at  the time of the death of the insured. 

I n  Anderson v. Parker, 152 N.C. 1, 67 S.E. 53, where the insured was 
killed by the beneficiary who then committed suicide, i t  was held the 
administrator of the insured was entitled to the insurance money. 

Garner v. Phillips, 229 N.C. 160, 47 S.E. 2d 845, involved the devolu- 
tion of real property where a son and only heir murdered his father and 
mother'. I t  was held the son took only the naked legal title for the benefit 
of those next entitled. 

I n  Bryant v. Bryant,  193 N.C. 372, 137 S.E. 188, the same result was 
reached where husband and wife having an estate by the entireties the 
wife was murdered by the husband. 

The appellee calls our attention to the case of Beck v. West  Coast Life 
Ins. Co., 228 P. 2d 832, which was recently decided by the District Court 
of Appeals, First  District of California. As there was apparently no 
effort to have the decision in this case reviewed by the Supreme Court 
of California, it will be presumed the law of that state on the facts dis- 
closed is correctly stated. The policy of insurance in that case was on 
the life of Lila Loly Downey, and named as beneficiary the husband of 
the insured, David Albert Downey, "if living, otherwise to Jettie Knoll- 
Friend." The husband murdered his wife and was sentenced to imprison- 
ment in the State Prison for life. I n  California, Penal Code section 2601 
provides that "A person sentenced to imprisonment in the State Prison 
for life is thereafter deemed civilly dead." I t  was held that civil death 
denominated by the statute had the same legal effect as physical death, 
and that Jettie Knoll was entitled to the fund. 

Appellee also cites the case of Metropolitan Life Ins. Co. v. McDavid, 
39 F. Supp. 228. This was decided by the District Court for the Eastern 
District of Michigan in 1941. The husband, an employee, was insured 
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in a group policy issued to General Motors Corporation and contained 
provision that if no beneficiary was designated, the benefit should be paid 
to wife if living; if not living, to children; if none survive, to mother. 
There were other policies of insurance not here pertinent. The wife shot 
and killed her husband, was convicted of manslaughter and sentenced to 
five years in prison. There were no children. The Court held the wife 
was not entitled to any part of the proceeds of the policy, and that the 
rights of the parties should be determined exactly as they would have 
been if the wife had died prior to the death of her husband, and that the 
mother was entitled to the proceeds of the policy referred to. 

I n  Equitable Life Assur. Soc. v. Weightman, 61 Okl. 106, the policy 
was to husband and wife payable to either on death of the other. The 
wife murdered her husband and was convicted and sentenced to imprison- 
ment for life. I t  was held the administrator of the husband was entitled 
to the fund. The same result was reached in Sharpless v. Grand Lodge, 
135 Minn. 35. See also Box v. Lanier, 112 Tenn. 393 ; Greer v. Franklin 
Life Ins. Co. (Texas), 221 S.W. 2d 857; Schmidt v. Northern Life Asso., 
112 Iowa 41 ; Johnston v. L i f e  Ins. CO. (W.  Va.), 100 S.E. 865 ; 1 Apple- 
man Insurance Law, 455, and cases cited. However, in Blanks v. Jig- 
getts, 192 Va. 337, 64 S.E. 2d 809, it was held that a so11 who had mur- 
dered his father was entitled to inherit real property of his deceased 
mother, though the son's interest therein was accelerated by the death 
of his father. See also Oleff v. Hodapp, 129 Ohio St. 432, where it was 
held the murder of an associate in a joint and survivorship account did 
not divest the murderer of his property rights thereto in the absence of 
a controlling statute. 

A general statement of the law on this subject will be found in the 
volume of Restatement of the Law entitled Restitution, section 189, as 
follows: "If the beneficiary of a life insurance policy murders the 
insured, he is not entitled to receive and to keep the proceeds of the 
policy. I n  such a case ordinarily the executor or administrator of the 
insured is entitled to receive the proceeds of the policy from the insurer 
and to apply them in the same way in which they would have been appli- 
cable if the beneficiary had predeceased the insured or was otherwise 
incapable of taking or disqualified from taking the proceeds. Ordi- 
narily the proceeds would be applicable to the payment of the debts of 
the insured, and after payment of his debts would be payable to his 
residuary legatee, if any, and if none, to his next of kin." Provision 
for alternative beneficiaries in case the original designation fails, which 
occurs frequently in group insurance and insurance certificates issued 
by fraternal and mutual benefit societies, is generally followed, as in the 
McDavid case, supra. 



258 I N  THE SUPREME COUR'T. [234 

While in the case a t  bar it may be presumed in the light of subsequent 
happenings the insured would have wished his foster son to have the 
insurance money, the Court, i n  determining as a question of law the 
party entitled, must give effect to the terms of the policy which consti- 
tuted the contract between the insurer and the inmred. The Court is 
without authority to change the terms of a contract the parties have 
entered into. This rule was succinctly stated in In (demni ty  Po. I - .  H o o d ,  
226 N.C. 706 (710), 40 S.E. 2d 198, as follows: "lt ( the Court)  has no 
power to  write into the contract any provision that  is not there in fact 
or  by implication of law." B y  the terms of the policy the insurance here 
is made payable to Maydie Taylor Bullock, if living, or  if not living to 
Rudolph P ink  Bullock. As beneficiaries the wife and foster son are not 
on an  equal footing. Rudolph's interest is made contingent upon the 
death of the wife before that  of the insured. She, h'mever, is still living. 
The  law of North Carolina does not regard imprisonment in State Prison 
for a term of years as equivalent to legal death. The doctrine of c i r i l i f c ~  
n ~ o r t u u s  is not recognized. S c h m i d t  z.. 2\'orthern L i f e  Asso.. 112 Iowa 41. 
N o  corruption of blood, or forfeiture of estate results from conviction of 
crime. Unless otherwise provided by law one duly committed to prison 
on conviction of a criminal offense retains his property rights and his 
identity. 

I n  Parker  v. Pot ter ,  200 N.C. 343, 157 S.E. 68, Just ice  A d a m s ,  deliv- 
ering the opinion of the Court, quoted with approval from 2 Couch, 
Cyc. Ins. Law, sec. 306, as follows: "The status of a beneficiary desig- 
nated as such in an  insurance policy depends entirely upon the ternis of 
the contract of insurance, construed in accordance with the rules of 
interpretation and construction applicable to such contracts, he being 
chargeable with notice of the contents of the same." 

We think the language of the policy must control. Rudolph P ink  
Bullock's interest in the policy of insurance on the life of Willie P. 
Bullock was made by its terms contingent upon t,le death of Maydie 
Taylor Bullock during the lifetime of the insured. That  event did not 
hitppen, and the net proceeds of the insurance should thereupon be paid 
to the administrator of the estate of mill ie  P. Bullo:k, who took out the 
policy and paid the premiums thereon, that  it may be used to pay his 
debts and for distribution to  his next of kin. 

There was error i n  the judgment below, and the cause is remanded for 
judgment in accordance with this opinion. 

E r r o r  and remanded. 

VALENTINE, J., took no par t  in the consideration or decision of this 
case. 
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STATE v. BILL GIBBS. 

(Filed 10 October, 1951.) 
1. Public Lands 8 1- 

The word "reservation" as descriptive of land has the deflnite and 
specific meaning of public land reserved for some special use, such as 
parks, forests, Indian lands, etc. 

2. Hunting and Fishing 8 1- 
An indictment charging that defendant entered and hunted upon prop- 

erty leased by a gun club without written permission from the owner or 
lessee in violation of Chap. 539, Public-Local Laws 1933, does not charge 
the offense defined by the statute, since the statute refers to hunting and 
fishing on "reservations" without written permission from the owner, and 
the indictment is properly quashed upon motion. 

3, Indictment and Warrant 8 9- 

An indictment for a statutory offense must contain averments of all 
essential elements of the crime created by the statute, and merely charg- 
ing a breach of the statute in general terms and referring to it in the 
indictment is not sufficient. 

4. Sam* 
The statutory directire that an indictment shall not be quashed for 

informality or refinement does not dispense with the requirement that each 
essential element of the offense must be charged. G.S. 15-153. 

5. Indictment and Warrant 8 17- 
A bill of particulars is for the purpose of providing information not 

required to be set out in the indictment, and can never supply matter 
required to be charged as an essential ingredient of the offense. G.S. 
15-143. 

APPEAL by State of North Carolina from Robbitt ,  J., at  Regular 
August Term, 1951, of YANCEY. Affirmed. 

Criminal accusation under bill of indictment in the Superior Court of 
Yancey County charging that  the defendant ". . . did enter upon and 
hunt and trespass on the property leased by Yancey Rod and Gun Club 
without written permission from the owner or Lessee, in violation of 
Public-Local Laws, 1933, Chapter 539." 

Chapter 539 of the Public-Local Laws of 1933 is entitled "An act to 
protect hunting and fishing, and timber reservations in  Yancey County," 
and provides : 

"Section 1. That  i t  shall be unlawful for any person to enter upon 
any hunting and fishing or timber reservations in Yancey County, with- 
out a written permission from the owner, and any person violating the 
provisions of this act shall be guilty of a misdemeanor and shall be fined 
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not less than twenty-five dollars, nor more than one hundred dollars, or 
imprisoned in the discretion of the court." 

Upon the call of the case and before plea, the defendant moved the 
court to quash the bill of indictment for that i t  does not allege facts 
sufficient to constitute a violation of Chapter 539, Public-Local Laws of 
1933, and for that the act is unconstitutional. 

The court was of the opinion that the bill of indictment does not allege 
facts sufficient to constitute a criminal offense under Chapter 539 of the 
Public-Local Laws of 1933, and for that reason, and on that ground alone, 
allowed the defendant's motion to quash the bill, and judgment was 
entered accordingly, from which the State appealed. 

Attorney-General McMullan, Assistant Attorney-General Moody, and 
Charles G. Powell, Jr., Member of Staff ,  for the S fa t  e, appellant. 

W. E. Anglin and Garrett D. Bailey for defendant, appellee. 

JOHNSON, J. The purpose of Chapter 539 of Public-Local Laws of 
1933, as shown by its title, is to protect hunting and fishing and timber 
reservations in Yancey County, and the Act provides: "that it shall be 
unlawful for any person to enter upon any hunting and fishing or timber 
reservation in Yancey County, without a written permission from the 
owner . . ." 

The properties protected by the Act are "reservations." The word 
reservation as applied to a description of land has a definite, specific 
meaning. I t  is defined in Websfer as "a tract of public land reserved 
for some special use, as for schools, for forests, for the use of the Indians, 
etc." According to Black's Law Dictionary, 2d Ed., p. 1026, "In public 
land laws of the United States, a reservation is a tract of land, more or 
less considerable in extent, which is by public authority withdrawn from 
sale or settlement, and appropriated to specific public uses; such as 
parks, military posts, Indian lands, etc." 

The essential elements of the crime created by the Public-Local Act 
under which the bill of indictment was drawn are (1) entry (2) upon a 
hunting and fishing or timber reservation in Yancey County (3)  without 
a written permission from the owner. 

The bill of indictment does not charge that the defendant entered upon 
any hunting and fishing or timber reservation. This omission renders 
the bill fatally defective. 8. ,v. Miller, 231 N.C. 419, 57 S.E. 2d 392; 
S. v. Morgan, 226 N.C. 414, 38 S.E. 2d 166; S .  v. Jackso,n, 218 N.C. 373, 
11 S.E. 2d 149; S. v. Rallangee, 191 N.C. 700, 132 S.E. 795. 

Decision here would seem to be controlled by the rule stated in 8. v. 
Morgan, supra (226 N.C. 414, p. 415) : "It is a universal rule that no 
indictment, whether at  common law or under a statute, can be good if it 
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does not accurately and clearly allege all the constituent elements of the 
offense charged." 

Also in point is the following observation of A d a m ,  J., in S. v. Bal- 
langee, supra (191 N.C. 700, pp. 701 and 702) : "The breach of a statu- 
tory offense must be so laid in the indictment as to bring the case within 
the description given in the statute and inform the accused of the ele- 
ments of the offense. . . . Merely charging in general terms a breach of 
the statute and referring to it in the indictment is not sufficient." 

"The bill need not be in the exact language of the statute, but it must 
contain averments of all the essential elements of the crime created by the 
act." S. v. Miller, supra (231 N.C. 419, p. 420). 

I n  S. v. Jackson, supra (218 N.C. 373), Justice Barnhill succinctly 
states the formula this way: "An indictment for an offense created by 
statute must be framed upon the statute, and this fact must distinctly 
appear upon the face of the indictment itself; and in order that it shall 
so appear, the bill must either charge the offense in the language of the 
act, or specifically set forth the facts constituting the same. . . . 'Where 
the words of a statute are descriptive of the offense, an indictment should 
follow the language and expressly charge the described offense on the 
defendant so as to bring it within all the material words of the statute. 
Nothing can be taken by intendment. . . .' " 

I n  the light of the foregoing authorities, it is manifest that the court 
below properly quashed the bill of indictment. The decisions cited by 
the State seem to be distinguishable. 

We have not overlooked G.S. 15-153, which provides that an indict- 
ment shall not be quashed by reason of a mere "informality or refine- 
ment." This statute, however, does not dispense with the requirement 
that the essential elements of an offense must be charged, and many 
decisions of this Court have so held. See S.  v. Tarlton, 208 K.C. 734, 
182 S.E. 481, and cases cited; S. 29. Cole, 202 N.C. 592, 163 S.E. 594, 
and cases cited and analyzed. 

Nor have we overlooked G.S. 15-143, which provides that a bill of 
particulars may be ordered in the discretion of the court. The function 
of a bill of particulars under the statute is to provide "further informa- 
tion not required to be set out" in the bill of indictment, but never to 
supply matter required to be charged as an essential ingredient of the 
offense. 8. v. Cole, supra; S. c. Wilson, 218 N.C. 769, 12 S.E. 2d 654. 

For the reasons given, the judgment below is 
Affirmed. 
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STATE v. H. G. BRIDGEMAN. 

(Filed 10 October, 1951.) 

APPEAL by State of North Carolina from Bobbitt,  J., at Regular 
August Term, 1951, of YANCEY. Affirmed. 

Criminal accusation under bill of indictment in the S u ~ e r i o r  Court of 
Yancey County charging that the defendant ". . . did enter upon and 
hunt and trespass on the property leascd by Yancey Rod and Gun Club 
without written permission from the owner or Lessee, in violation of 
Public-Local L a m ,  1933, Chapter 539." 

Chapter 539 of the Public-Local Laws of 1933 i3 entitled "An act to 
protect hunting and fishing, and timber reservations in Yancey County," 
and provides : 

"Section 1. That it shall be unlawful for any person to enter upon 
any hunting and fishing or timber reservations in Yancey County, with- 
out a written permission from the owner, and any person violating the 
provisions of this act shall be guilty of a misdemeanor and shall be fined 
not less than twenty-five dollars, nbr more than one hundred dollars, or 
imprisoned in the discretion of the court." 

Upon the call of the case and before plea, the defendant moved the 
court to quash the bill of indictment for that i t  (does not allege facts 
sufficient to constitute a violation of Chapter 539, Public-Local Laws of 
1933, and for that the Act is unconstitutional. 

The court was of the opinion that the bill of indictment does not allege 
facts sufficient to constitute a criminal offense under Chapter 539 of the 
Public-Local Laws of 1933, and for that reason, and on that ground alone, 
allowed the defendant's motion to quash the bill, and judgment was 
entered accordingly, from which the State appealed. 

Attorney-General JlcAful lan,  Assistant Attorney-General Moody, and 
Charles G. Powell,  JT., Member of Staf f ,  for the  S fa t e ,  appellant. 

W .  E. Angl in  and Garrett D. Bailey for defendalzf, appellee. 

JOHNSON, J. The judgment quashing the bill of indictment will be 
upheld on authority of what is said in the companion case of S. v. Gibbs, 
ante, 259. The bills of indictment in the two cases are identical, except 
as to the named defendants. 

Affirmed. 
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STATE v. W. M. (BILL) BER'SON. 

(Filed 10 October, 1951.) 

1. Criminal Law g 5Ba ( 7 ) - 
A general motion to nonsuit in a prosecution upon an indictment con- 

taining several counts does not present the question of the sufficiency of 
the evidence as to one particular count. 

8. Criminal Law 8 3- 
Testimony of a declaration by a person to the effect that he was an 

employee of the defendant and that defendant had whiskey in his posses- 
sion, is incompetent as hearsay. 

3. Conspiracy § 3- 
While the acts and declarations of one conspirator in furtherance of the 

unlawful agreement is competent against the coconspirator, the existence 
of the conspiracy and defendant's participation therein a t  that time must 
be established by evidence aliunde, and in the absence of such evidence 
such declarations are incompetent as hearsay. 

4. Conspiracy 8 6: Intoxicating Liquor § 9d- 
Evidence to the effect that nontax-paid whiskey mas found in the room 

in defendant's store in which defendant's employee slept, and that the 
employee sold some liquor to an officer, is held insufficient to show a con- 
spiracy between defendant and his employee to violate the prohibition law. 

5. Criminal Law g 83 -  
While error relating to one count alone will not vitiate conviction on 

other counts upon which the trial was free from error, where, under the 
charge, prejudicial error is made to relate to all of the counts, a new trial 
will be awarded. 

APPEAL by defendant from Burgw~yn,  Special Judge, March Term, 
1951, JOHXSTON. New trial. 

Criminal prosecution under a bill of indictment in which it is charged 
that  defendant did unlawfully (1) enter into a conspiracy with one Sam 
Boykin to violate the prohibition law, ( 2 )  have and keep in his possession 
a quantity of liquor on which the federal and state taxes had not been 
paid, and ( 3 )  keep in his possession for the purpose of sale one-half 
gallon of intoxicating liquor. 

The testimony considered in the light most favorable to the State tends 
to show that  defendant operates a store in Johnston County and employs 
one Sam Boykin who sleeps in a room in the building. On 7 August 
1950, officers went to the store with a search warrant  and searched the 
premises. Boykin and Benson were there. The  officers first spoke to 
Boykin, and Benson, who was on the other side of the store, "stooped 
down and started for the front door," but he was stopped and told to wait 
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until the search was completed. The officers searched behind the counter 
in the room where Boykin slept. They found two bottles of whisky on 
the floor against the wall and two or three jars with the odor of whisky 
in a compartment hole in the floor and one bottle behind some groceries 
with about one inch of whisky in  it. I t  was "bootleg" liquor. The  
State also offered evidence of statements made by Boykin in the absence 
of Benson sometime prior to the search. 

There was a general verdict of guilty. The  court pronounced judg- 
ment on each count but suspended the sentences imposed on the second 
and third counts on the conditions set forth in the judgment. Defendant 
excepted and appealed. 

Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Charles G. Pou~ell, Jr., Member of Stait)', for the Stczte. 

M. Butler Prescott for defendant appellant. 

BARNHILL, J. The defendant entered a general demurrer to the evi- 
dence and moved to dismiss the cause as in case of ~lonsuit .  His  excep- 
tion to the ruling of the court thereon does not present for decision the 
question whether there was any sufficient evidence to support the count 
charging a conspiracy to violate the prohibition law. I f  defendant de- 
sired to challenge the sufficiency of the evidence to establish a conspiracy, 
he should have directed his motion to that  particular count. 

The  State offered evidence of declarations made to ;an officer by Boykin 
sometime prior to the search to the effect that  he was working for Benson; 
that  he did not have any whisky then but his boss had gone after some 
and would be back soon. At a later time, on the da:y before the search, 
Boykin told the officer he had no bonded whisky. His  boss was on a 
drunk. H e  had some fairly good white whisky. H e  sold the officer one- 
half gallon of white whisky and some Seven-Up. 

This evidence was nothing more than hearsay an13 was incompetent. 
Objection thereto should have been sustained. 

The existence of a conspiracy may not be established by the ex parte 
declaration of an  alleged conspirator made in the absence of his alleged 
coconspirator. Only evidence of the acts committed and declarations 
made by one of the coconspirators after the conspiracy is formed is 
competent against all, and then only when the declarations are made or 
the acts are committed in furtherance of the conspiracy. 8. T. Wells, 219 
N.C. 354,13 S.E. 2d 613; 8. 21. Dawnpor f ,  227 N.C. 475, 42 S.E. 2d 686; 
S. 21. Dale, 218 N.C. 625, 12 S.E. 2d 556; 8. v. I ferndon,  211 N.C. 123, 
189 S.E. 173. 

To render such statements com~e ten t ,  there must be evidence aliunde 
of the existence of the conspiracy a t  the time and the participation 
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therein of the party against whom the evidence is offered. S. z'. Blanton, 
227 N.C. 517, 42 S.E. 2d 663. 

There is no evidence aliunde tending to show the existence of a con- 
spiracy between Boykin and the defendant a t  the time these declarations 
were made. The evidence as to the search, the finding of liquor in the 
room in which Boykin slept, and the presence of defendant a t  his store 
a t  the time, is not sufficient to establish a conspiracy between Boykin and 
Benson to violate the prohibition law. I t  is well to note here that  if any 
liquor was found in  the main part  of the store or elsewhere than in the 
room where Boykin slept, that  fact is not made clear on this record. 

Ordinarily when the error committed is directed to one count only, 
and, as to the other counts, the trial was free from error, the verdict on 
the counts concerning which there was no error will be sustained. But  
such is not the case here. 

I n  its charge the court instructed the jury that  if i t  found the existence 
of a conspiracy and further found that  Boykin had in  his possession 
liquor upon which federal and state taxes had not been paid, and that he 
had i t  for the purpose of sale, it  should return a verdict of guilty against 
Benson on the second and third counts. Of necessity this instruction, on 
this record, was prejudicial to the defendant. 

Fo r  the reasons stated there must be a 
New trial. 

STATE v. W. C. STALLINGS. 

(Filed 10 October, 1951.) 
1. Crjminal Law 5 62f- 

The trial court has the discretionary power to suspend judgments for a 
reasonable length of time conditioned upon defendant's obedience to the 
law. 

2. S a m e  
Prior to the effective date of Chap. 1038, Session Laws of 1951, a defend- 

ant's sole remedy to test the validity of an order of the Recorder's Court 
executing a suspended sentence was by certiorari or recordari challenging 
the order upon the ground that there was no sufficient evidence to support 
the finding of condition broken or the ground that the conditions were 
unreasonable or unenforceable or for an unreasonable length of time. 

3. S a m e  
Review of an order executing a suspended sentence upon a writ of 

recordari from the Superior Court to the Recorder's Court is limited to 
the facts as they appear of record and the Superior Court may not hear 
evidence and determine the matter de novo. 
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4. Same- 
Where the sole fact of record forming a basis of the recorder's order 

executing a suspended judgment is a statement by the defendant to an 
officer that the officer would not have to worry about catching him as he 
had already been arrested, the record evidence is insufficient to support a 
Anding that defendant had violated tlie conditions of the suspended sen- 
tence that he remain law abiding for the period of suspension, and the 
affirmance of the recorder's order is reversed. 

APPEAL by defendant from Hatch, Special Judge ,  February Term, 
1951, of JOHNSTON. Reversed. 

The defendant was found guilty in the Recorder's Court of Johnston 
County on charge of possession of intoxicating liquclr for  the purpose of 
sale in July,  1949, and tlie following sentence imposed: "four months 
jail to be worked on road, suspended on payment oE $50 fine and court 
costs. Defendant not to riolate prohibition laws for ~ w o  years." Defend- 
ant  did not appeal. The fine and costs have been paid. This case was 
numbered 10,158. 

On  31 December, 1950, officers went to defendant's premises and read 
a search warrant, which, however, does not appear to have been issued 
in accordance with the statute, G.S. 15-27. The defendant was present 
and had a pint of nontax-paid whisky in his hand. On  the tr ial  in 
Recorder's Court 10 January,  1951, on charge of unlawful possession of 
intoxicating liquor, defendant was found guilty and sentence imposed. 
From this judgment defendant appealed and the case is now pending in  
the Superior Court of Johnston County. 

At  the same time the Recorder's Court entered the following order: 
"The court further finds as a fact that  defendant 'V. U. Stallings has 
violated the conditions of the suspended sentence in Case #10,158, fo r  
that  he made a voluntary statement to  an officer of the law, after  the 
search of his premises, toathe effect 'when you are caught, you are caught,' 
and that  the defendant made another voluntary statement to a n  officer of 
the law, after the search of his premises, to the effect that  the officer to 
whom the statement was addressed mould not find i t  necessary to  attempt 
to apprehend him upon the highways because he had previously been 
caught by other officers." 

Upon these findings execution of the suspended sentence was ordered. 
The defendant moved before the judge of the Superior Court for  writ 

of certiorari and for review of the order imposing the suspended sentence. 
This was allowed, and the matter came on for hearing in the Superior 
Court of Johnston County. The presiding judge heard additional evi- 
dence, made findings of fact  based thereon, and entered judgment that  the 
suspended sentence be put into effect. Defendant excepted and appealed. 
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Attorney-General McMullan, Assistant Attorney-General Moody, and 
Robert B. Broughton, Member of Staff ,  for the State. 

Shepard & Wood for defendant, appellant. 

DEVIN, C. J. The power of a court, in proper case, to suspend judg- 
ment on conviction of a criminal offense for a reasonable length of time, 
conditioned upon continued obedience to the law, is well recognized in 
this jurisdiction, and frequently exercised in order to carry out the more 
humane concept of the purpose of punishment for crime. S. v. Tripp,  
168 N.C. 150, 83 S.E. 630; S. v. Wilson, 216 N.C. 130, 4 S.E. 2d 440; 
8. v. G i b s ~ n ,  233 N.C. 691 (698), 65 S.E. 2d 508; G.S. 15-200. The 
propriety of suspending the sentence, ordinarily, is a matter resting in 
the sound discretion of the trial judge. The General Assembly has 
endeavored to implement the power of the court in this respect by mak- 
ing further provisions for probation and supervision. G.S. 15-197 et  seq. 

Where for violation of one or more of the conditions of suspension the 
sentence was ordered into effect, the defendant, having impliedly con- 
sented to the conditions, had no right of appeal. However, he was not 
without remedy from an improper judgment, and when it was made to 
appear that a substantial wrong has been done, the Superior Court had 
power by writs of certiorari or recordwi to review the action of the 
lower court. But in such case the court acted on the facts as they ap- 
peared of record, considering only the questions of law thus raised, with 
power to affirm, reverse or revise the judgment complained of. S. v. 
Tripp,  168 N.C. 150, 83 S.E. 630; S. v. Pelley, 221 N.C. 487, 20 S.E. 2d 
850; S. v. Ring ,  222 N.C. 137, 22 S.E. 2d 241 ; S .  v. Maples, 232 N.C. 
732, 62 S.E, 2d 52. The defendant could contest the validity of the judg- 
ment ordering execution of the suspended sentence upon the ground that 
there was no evidence to support the finding that the conditions of sus- 
pension have been violated, or that the conditions were unreasonable and 
unenforceable, or for an unreasonable length of time. S. v. Miller, 225 
N.C. 213, 34 S.E. 2d 143; S. v. Robinson, 232 S.C.  418, 61 S.E. 2d 106; 
S. v. Smith ,  233 N.C. 68, 62 S.E. 2d 495; 8. v. Gibson, 233 N.C. 691, 
65 S.E. 2d 508; S .  v. Rhodes, 208 N.C. 241, 180 S.E. 84. While it is 
not entirely clear that the Recorder's Court judgment in the case at bar 
made observance of the laws relating to intoxicating liquor a condition 
upon which the judgment was suspended, it was so understood by the 
court without objection by the defendant on that score. 

I t  may be noted that since this case was heard below, the General 
Assembly has amended the procedure incident to invoking suspended 
sentences imposed by courts inferior to the Superior Court (Chapter 1038, 
Session Laws 1951, ratified 14 April, 1951), and it is now provided that in 
such case the defendant shall have right of appeal to the Superior Court 
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where the matter shall be heard de novo, but only on the issue whether o r  
not the terms of the suspended sentence have been violated. The provisions 
of this statute, however, may not be applied to the case a t  bar which was 
heard below a t  February Term, 1951. 

Apparently the court below heard the matter de novo and permitted 
the introduction of additional evidence and made findings of fact upon 
which judgment was rendered affirming the judgmmt of the Recorder. 
S. v. Rhodes,  supra. However, treating the judgment below as an  affirm- 
ance of the Recorder's Court judgment on the facis found by the Re- 
corder, we think there was error. The only fact which formed the basis 
of the Recorder's ruling tha t  the defendant had violated the condition of 
the suspended sentence relating to intoxicating liquor was the purported 
statement of the defendant to an officer, ('when you are caught, you are 
caught." This statement, however, does not appear in the record of the 
evidence heard by the Recorder. The record shows that  the Recorder 
also based his finding on testimony of a statement made by the defendant 
to a highway patrolman that  this officer mould not have to worry about 
catching him on the highway as the "officers had already got him." 

We are constrained to hold that on the record before us the evidence 
heard by the Recorder and reported as forming the basis of his ruling 
is insufficient to support the finding that defendant bad violated the con- 
ditions of the suspended sentence as set out in the original judgment. 
There was error in affirming the Recordrr's judgment. 

The charge against this defendant for the u n l m f u l  possession of 
intoxicating liquor on 31 December, 1950, is pending in the Superior 
Court of Johnston County on defendant's appeal from the Recorder's 
judgment. That  case will be heard de noeo unaffected by the ruling on 
the present appeal. 

F o r  the reason stated, the judgment affirming the ruling of the Re- 
corder on the suspended sentence must be 

Reversed. 

JOHN N. SOUTHERLASD AND WIFE, CUZZIE POTTS SOUTHERLAND, AND 

WILLIE SOUTHERLAND JONES, v. W. H .  POTTS. 

(Filed 10 October, 1951.) 
Partition § 4f- 

Grantor conveyed the land in question to his daughter and her husband 
for life and to her heirs "during the term of the natural life of her heir or  
heirs." Grantor died intestate, and in later partition proceedings the 
identical land conveyed to the daughter for life was :allotted to her as her 
entire share. Hcld:  The judgment in the partition proceedings, though 
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not passing title, vested in severalty the title to each of the tracts to the 
respective tenants and operates as an estoppel as to any reversion, and 
upon the death of the daughter and her husband intestate without having 
disposed of any interest in the land, their children take the property in 
fee simple. 

APPEAL by defendant from TYilliams, J., April Term, 1951, of WATXE. 
This i s  a controversy without action upon an agreed statement of facts, 

the pertinent parts  of which are set out i n  the numbered paragraphs 
below : 

1. The plaintiffs were under contract to sell and convey to the defend- 
ant  68 acres of land for a cash consideration of $8,000, on or before 1 
February, 1951. A deed, duly executed by the plaintiffs, sufficient in 
form to  convey to the defendant the aforesaid tract of land, was tendered 
to the defendant i n  apt  tirne. 

2. The defendant declined to accept the deed and to pay the agreed 
purchase price therefor on the ground that  the grantors therein did not 
own an  estate in fee simple in said lands. 

3. The controversy between the parties to this action arises out of a 
difference of opinion as to the legal effect of a deed executed by .Tohn 
Kornegay (owner of the land now in controversy) and his wife, Harriet  
Kornegay, to Bryant Southerland and his wife, Martha C. Southerland, 
who was a daughter of the grantors in said deed. The  deed was dated 
28 July,  1883 and duly recorded in the Office of the Register of Deeds in 
Wayne County, North Carolina, in Book 51, at page 534. This deed 
purports to convey the land involved herein, in consideration of natural 
lore and affection, to  Bryant Southerland and his wife, Martha C. South- 
erland "during the term of their natural  lives and also to the heirs of 
the body of the said Martha C. Southerland during the term of the 
natural  life of her heir or heirs." 

4. John  Kornegay died intestate leaving six other children besides his 
daughter, Martha C. Southerland. 

5. I n  1888, a proceeding was brought in the Superior Court of Wayne 
County, North Carolina, for a division of the lands of John  Kornegay, 
deceased, and all the heirs a t  law of John Kornegay were parties to the 
proceeding. I n  the division, Martha C. Southerland was allotted, as her 
share in her father's estate, the identical tract of land theretofore con- 
veyed to her, for life by her father, by deed dated 28 July,  1883. She 
was allotted no other acreage in  the lands belonging to the estate of her 
father. 

6. Martha C. Southerland and her husband, Bryant Southerland, died 
intestate, leaving two children, John N. Southerland and Willie Souther- 
land Jones, two of the grantors in the deed tendered by the plaintiffs to 
the defendant, as their only heirs a t  law. 
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The court below held the deed tendered by the plaintiffs is sufficient 
to convey to the defendant a good and indefeasible title in fee simple, to 
the lands described therein, and directed the defendant to pay the agreed 
purchase price and to accept the tendered deed. Defendant appeals and 
assigns error. 

E d &  C. I p o c k  for de fendan t ,  appel lant .  
Dees & Dees for p l a i n t i f s ,  cl.ppeZlees. 

DENR'P, J. We deem i t  unnecessary to discuss the legal effect of the 
deed from J o h n  Kornegay to Bryant Southerland and his wife, Martha 
C. Southerland, sinre regardless of its provisions, Martha C. Southerland 
became vested with a fee simple title thrreto, subject only, ill any event, 
to the life estates conveyed in the above deed, by virtue of the allotment 
to her of the identical lands described in tlie deed in the dirision of her 
father's estate. 

The  defendant contends, howe~er ,  that  the c.omniission~r. in thy special 
proceeding to divide the lands of John  Kornegay, deceastd, did 11ot allot 
the reversionary interest of John  Kornegay in the land descrihetl in hi. 
deed dated 28 July,  1583, to his d a u g h t t ~ ,  Martha ('. Southerlaid :111d 
her husband, Bryant  Southerland. This contention is w i t l i o ~ ~ t  nlerit. 
The decree confirming the allotment made by the comrr~issioners directed 
that  the report be registered, and further. dccreed that tlie repor: and the 
judgment entered pursuant thereto "shall rest and convey the title to the 
several parties in their respective shares according15 by the rnetes and 
bounds set out in said report as effectively as if several conveyances were 
made by the parties to each other i11 se\walty." Such a judgment is 
binding on all parties to tlirl procerdiiig and those in privity wit11 thrm. 
40 ,\in. Jur. ,  Partition, Section 131, page 110, et sey.; Car ter  I . .  TC'hite. 
134 X.C. 466, 46 S.E. 983; B u c h n n a n  1 ) .  l ictrrington, 152  N.C. 433, 67 
S.1:. 747; Pinne l l  I ? .  B u r r o u g h s ,  168 N.C. 315, 54 S.E. 364: Rank 1 , .  

L e z ' e w f f e ,  187 N.C. 743, 123 S.E. 68;  GiBbs 1i .  Higgins ,  215 N.C. 201. 
1 S.E. 2d 554. 

A proceeding for partition dissolves t h ~  unity of pc~swssion, and while 
i t  does not pass title, i t  vests in severalty the title to e lch  of the tracts or  
parcels of land allotted to the respectiye tenants a i d  operates "as an 
estoppel upon the parties to the proceeding and those in prir i ty with 
them." B a n k  P. Levere t t e ,  supra.  

Moreorer, it  must be conceded that  upcn tlie death of John  Kornegay, 
intestate, a one-serenth undirided i n t e r ~ s t  in his lands passed to his 
daughter, Martha C?. Southerland, under our canons of descent, G.S. 29-1. 
She  accepted the allotment of the lands previously conveyed to her and 
her husband for life, and to her bodily heirs for life, as ller share of her 
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father's estate. Consequently, when she and her husband died intestate, 
not having disposed of any interest in said lands, her bodily heirs, to wi t :  
her children, John  N. Southerland and Willie Southerland Jones, took a 
fee simple title t o  the premises. 

The judgment of the court below is  
Affirmed. 

LEE FRANCIS ANDERSON A N D  ANNIE LOU LYNN r. LIZZIE STEVENS 
BTKINSON, ANDREW STEVENS, FREDERICK JAMES SMITH, 
RUDOLPH OLLIN SMITH, RHODA SMITH BARNES, EUGENE nf. 
SMITH, VIOLA HOWELL, HENRY STEVENS, WILLIAM ATKINSON, 
LEONARD OLIVER, ELIZABETH J. McCOY, BESSIE JONES, WILMA 
LEE .TONES, SARAH JONES, MAGDALENE TONES, GERA4LDINE 
JONES, WILLIAM JOXES, JR., ALPHONSO JONES, HENRY ASUER- 
SON. 

(Filed 10 October, 1051.) 
Wills 5 I+ 

Probate of a will is in the exclusive jurisdiction of the clerk of the 
Superior Court, and therefore the Superior Court has no original jurisdic- 
tion of an action to hare plaintiffs declared the owners of land upon alle- 
gations that decedent devised it to them but that the will had been lost or 
destroyed and never admitted to probate, nor do such facts constitute a 
cause of action, since the will is wholly ineffectual until it is admitted to 
probate in the proper court. G.S. 2-16, G.S. 28-1, G.S. 28-2, G.S. 31-12 
through 31-27. 

Allegations to the effect that decedent contracted, in consideration of 
personal services rendered, to devise property to plaintiffs, and that 
decedent did so devise them the property but that the will was lost or 
destroyed and never admitted to probate, lreld not to state a cause of 
action against decedent's heirs for specific performance, since, according 
to the complaint, decedent did not breach the agreement but complied 
therewith by devising the land to them, and specific performance does not 
lie until there has been a breach of contract. 

,IPPEAL by defendants from Williams, J.. at  the April Term, 1951, of 
the Superior Court of JOHNSTON County. 

Civil action to  recover land heard upon a demurrer to the complaint. 
When it is stripped of immaterial averments ant1 conclusions. the com- 

plaint alleges these matters : 
That  Andrew Atkinson and his wife, Suffany Atkinson, were a child- 

less couple who resided in Johnston County, Korth Carolina, on 35 acres 
of land owned by the former in fee simple; that they took the plaintiffs, 
Lee Francis Anderson and Annie Lou Lynn, into their home when the 
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plaintiffs were small children and kept them there until the plaintiffs 
reached maturity; that while they were living in such home, the plain- 
tiffs rendered valuable personal services to Andrew and Suffany Atkin- 
son upon an understanding that Andrew Atkinson was to devise the 35 
acres to the plaintiffs subject to a life estate in Suffany Atkinson; that 
Andrew Atkinson died on 20 December, 1944, and his widow, Suffany 
Atkinson, occupied the 35 acres from that time until her death, which 
occurred shortly before the commencement of the action; that Andrew 
Atkinson left a last will devising the 35 acres to the plaintiffs, but such 
last will was destroyed or lost after the death of Andrew Atkinson and 
has never been admitted to probate; that "said will . . . operated . . . to 
vest title" to the 35 acres in the plaintiffs; and that the defendants, who 
are the heirs of Andrew Atkinson, have been in the possession of the 35 
acres since the death of Suffany Atkinson, and have refused to surrender 
them to the plaintiffs. 

The complaint prays that the plaintiffs "be declared the owners in fee 
and entitled to immediate possession" of the 35 acres. 

The defendants demurred to the complaint in writing, asserting in 
specific detail that these two things appear upon the face of the com- 
plaint: (1)  That the court has no jurisdiction of the subject matter of 
the action; and (2) that the complaint does not state facts sufficient to 
constitute a cause of action. G.S. 1-127. 

Judge Williams entered a judgment overruling the demurrer, and the 
defendants appealed to the Supreme Court, assigning that decision as 
error. 

E. R. T e m p l e  and L e o n  G. S t e v e n s  for p l a i n f i f s ,  appellees. 
Wel lons ,  M a r t i n  & Wel lons  for d e f e n d a n f ,  appel1,znts. 

ERVIN, J. The claim of the plaintiffs is founded upon a complaint 
alleging that Andrew Atkinson devised the 35 acres to them by a last 
will, which has never been admitted to probate. 

I t  appears, therefore, that the complaint undertakes to present to the 
court for determination this crucial issue: Did Andi-ew Atkinson leare a 
will devising the 35 acres to the plaintiffs? 

This being true, the complaint discloses upon itrj face that the court 
has no jurisdiction of the subject matter of the action; for under the law 
of North Carolina the issue of whether an unprobatcld script is, or is not, 
a man's last will cannot be properly brought before the superior court 
for determination in  an ordinary civil action. G'rissie v. Craig, 232 
N.C. 701, 62 S.E. 2d 330. 

Under the controlling statutes, the Clerk of the Superior Cburt has ex- 
clusive original jurisdiction to take proofs of willls of persons dying 
domiciled within his county. G.S. 2-16, 28-1, 28-2, and 31-12 to 31-27, 
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inclusive; Brissie v. Craig, supra; McCormick v. Jernigan, 110 N.C. 
406, 14 S.E. 971. The jurisdiction of the clerk to take proof of a par- 
ticular will is not affected by its loss or destruction before probate. 
Fawcett v. Fawcett, 191 N.C. 679, 132 S.E. 796; Ricks v. Wilson, 154 
N.C. 282, 70 S.E. 476; I n  re Hedgepeth, 150 N.C. 245, 63 S.E. 1025 ; 
McComick v. Jernigan, supra. 

The complaint is also subject to the second objection raised by de- 
fendants. The demurrer admits the facts pleaded in the complaint, but 
i t  does not admit the legal conclusion set out therein that such facts 
operated to vest title to the 35 acres in the plaintiffs. Since the complaint 
rests the claim of the pla'intiffs to the 35 acres upon the unprobated will 
of Andrew Atkinson, it does not state facts sufficient to constitute a 
cause of action. A will is wholly ineffectual as an instrument of title 
until i t  is admitted to probate in the proper court. Brissie v. Craig, 
supra; CartuYright v. Jones, 215 N.C. 108, 1 S.E. 2d 359. 

The contention of plaintiffs that the complaint states a cause of action 
against defendants as heirs of the deceased, Andrew Atkinson, for the 
specific performance of a contract by the deceased to devise the 35 acres 
to plaintiffs is untenable. There is no language in the complaint indi- 
cating that the action was brought for any such purpose. Indeed, that 
pleading negatives any right on the part of the plaintiffs to maintain an 
action for specific performance or its equivalent. See: 58 C.J., Specific 
Performance, sections 308, 309. Such an action cannot lie until there 
has been a breach of contract. 58 C. J., Specific Performance, sections 
6, 494. According to the complaint, Andrew Atkinson did not breach 
the understanding with plaintiffa. The converse is true. H e  fully per- 
formed it by devising the 35 acres to them. 

For the reasons given, the judgment overruling the demurrer is 
Reversed. 

T. L. READ, ,~NCILLABY ADMINISTRATOR OF THE ESTATE OF HELEN LEWIS 
READ, v. YOUNG ROOFING COMPANY AiVD ELIJAH JUNIOR LANG- 
LEY (ORIGINAL DEFERDANTB), AND ROSA PALMER (ADDITIONAL DE- 
FENDANT). 

(Filed 10 October, 1951.) 

1. Pleadings 8 10: Torts 8 4: Automobiles 8 21- 
An answer alleging that the driver of the car in which intestate was 

riding was guilty of negligence constituting the sole proximate cause of 
the collision with defendant's truck, and that intestate and the driver of 
the car were engaged in a joint enterprise so that the driver's negligence 
barred recovery against defendant for intestate's death, but further alleg- 
ing that if the facts so set up as a defense be found against defendant, 
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then the negligence of the driver of the car concurred with tliat of defend- 
ant, and demanding contribution against the drirer of the car, held good 
as against demurrer interposed by the driver of the car. G.S. 1-240. 

8. Pleadings $j 1Dc- 
A pleading will be liberally construed upon demui~er,  and the pleading 

will be upheld if in any portion or to any extent it presents facts sufficient 
to constitute a cause of action. 

3. Torts 3 4- 

The purpose of the statute permitting the joinder of a third party as a 
joint tort-feasor against whom the defendant seeks contribution, is to 
enable the litigants to determine in one action all matters in controversy 
growing out of the same subject of action. 

APPEAL by Rosa Palnier, additional defendant, from Carr, J., Janua ry  
Term, 1951, of WARBEN. Affirmed. 

The demurrer of Rosa Palmer,  additional defendant, to the cross-action 
of defendant Roofing Company, was overruled and she appeals. - - 

The action g r e x  out of a collision 011 the highway betaeen an auto- 
mobile in which plaintiff's intestate Helen Lewis R-ad was riding, and 
the motor truck of defendant Roofing Company being driven at the time 
by its employee Langley. As result of the colliqioii H e l m  Lewis Read 
received injuries resulting in her death, and her adn~inistrator instituted 
this action against the defendants to revover damages for her wrongful 
death (G.S. 28-173), alleging negligent operation of the truck of defend- 
an t  Roofing Company by its employee Langley. Langley did not answer. 

Defendant Roofing Company, answering, denied negligence on the 
par t  of its driver, and further alleged that  Rosa P a  mer, who was driv- 
ing the automobile in which the intestate was riding, was negligent in 
the operation of the automobile (setting out the acts of negligence on 
her par t  complained of) ,  and that  her ntgligence wa3 the sole proximate 
cause of the collision and conseauent in iurv:  tliat Rosa Palmer and the " b ,  

intestate were a t  the time engaged in a joint enterprise, and that  plain- 
tiff's action was barred by Rosa Palmer's negligence. Further,  by way 
of cross-action against Rosa Palmer defendant alleged if it  be found that  

u - 
defendant was negligent as alleged in the complaint, and tha t  plaintiff's 
intestate and Rosa Palmer were not joint adventurers, "then the negli- 
gence of Rosa Palmer as set forth in paragraph 1 ( a )  of this cross-action 
concurred with the negligence of this defendant and proxinlatel. caused 
the damage to plaintiff's intestate, and this defendant is entitled to 
judgment over and against the said Rosa Palmer as a joint tort-feasor." 

Rosa Palmer har ing  been made party defendant, demurred to the 
defendant's cross-action on the ground that  the allqzations upon which 
this relief was sought were insufficient to constitute a cause of-action for 
contribution. 
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The demurrer was overruled and Rosa Palmer excepted and appealed. 

Perry & Kittrell for Young Roofing Company, Appellee. 
Gholson, & Gholson for Rosa Palmer, Appellant. 

DEVIN, C. J. We think the portions of the pleading quoted above, 
considered in connection with other allegations of fact set out in defend- 
ant's answer and cross-action, are sufficient to state a cause of action for 
contribution against the appellant as joint tort-feasor, as permitted by 
the statute G.S. 1-240, and that the demurrer was properly overruled. 

The appellant's position is that in defendant's cross-action to which 
the demurrer was addressed it was alleged that Rosa Palmer's negligence 
was the sole proximate cause of the injury, and that she and plaintiff's 
intestate were joint adventurers, and therefore the plaintiff was barred 
by her negligence. But it will be noted that in the pleading challenged 
by the demurrer i t  was also alleged that if the facts so set up as a de- 
fense be found against the defendant, then the negligence of Rosa Palmer 
concurred with that of the defendant in causing the injury, and that she 
was liable to defendant for contribution as joint tort-feasor. Freeman 
v. Thompson, 216 N.C. 484, 5 S.E. 2d 434. 

The rule in this jurisdiction is that as against a demurrer a pleading 
mill he liberally construed in favor of the pleader, and that if in any 
portion or to any extent the pleading presents facts sufficient to constitute 
a cause of action it will be upheld. Blackinore I , .  Winders, 144 N.C. 212, 
56 S.E. 874; Wiscassett Mills Co. v. Shazu, Comr., 233 X.C. 71, 62 S.E. 
2d 487; Bryant v. Ice Co., 233 N.C. 266, 63 S.E. 2d 547. And a de- 
murrer requires search of the entire record. IIarris v. E'airley, 232 N.C. 
551, 61 S.E. 2d 616. 

The purpose of the statute permitting the joinder of a third party 
against whom the defendant seeks contribution as joint tort-feasor (G.S. 
1-240), was to enable litigants in tort actions to determine in one action 
all matters in controversy growing out of the same subject of action. 
Freeman v. Thompson, 216 N.C. 484, 5 S.E. 2d 434; Evans v. Johnson, 
225 N.C. 238, 34 S.E. 2d 73. 

I n  Evans v. Johnson, supra, the demurrer to defendant's cross-action 
for contribution was sustained, but the ruling there was predicated on 
allegations in a material respect differing from those in the case at  bar. 
For the same reason demurrer was sustained in Walker v. Loyall, 210 
N.C. 466, 187 S.E. 565, where the allegation was not one of joint tort- 
feasorship. 

The judgment overruling the demurrer in this case is 
Affirmed. 
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COY L. GUY, T. H. GARDNER, D. A. LANGDON, OLLIE WILLIFORD, 
A. D. NORDAN AND R. C. WILLIAMS, JR., v. LONUIS BAER AND WIFE, 
SADIE BAER, WILLIE MOPF AND WIFE, PEARL B. MOFF, J. R. OWEN 
AND J .  K. ADAM& JR. 

(Filed 17 October, 1951.) 
1. Pleadings 3a- 

The complaint must contain a plain and conci,se statement of every 
material, essential, and ultimate fact which constitutes the cause of action 
without unnecessary repetition and with each material allegation dis- 
tinctly numbered, but it should not contain allegations of evidentiary 
facts tending to establish the ultimate and issuable facts. G.S. 1-122. 

Allegations of facts and circumstances which allegedly induced one of 
defendants to approach plaintiffs for the purpose of making the agreement 
attacked a r e  properly stricken on motion for irrelevancy, the cause being 
founded solely on transactions subsequent to that t.~me. 

3. Same: Escrow 4- 

I n  a n  action to annul certain contracts and to recover money paid under 
certain checks on the ground that  the papers were wrongfully obtained by 
defendants in breach of the terms of an escrow agreement, and that  the 
contracts were wrongfully altered and enlarged while in escrow, held, 
allegations a s  to the purpose and intent of the delivery in escrow and 
allegations that  defendants, without the consent of plaintiffs, altered the 
contracts after they were delivered in escrow and before the terms of the 
conditional delivery were fulfilled, a re  essential elements of the cause of 
action and a r e  improperly stricken upon motion of defendants. 

4. Pleadings 8 3a- 

Allegations of a first cause of action may not be .incorporated into that  
par t  of the complaint stating the second cause of action merely by referring 
to the number of the particular paragraphs of the d rs t  cause of action 
considered pertinent. 

5. Pleadings § 31- 

Where, in  a n  action attacking the ralidity of contracts and to recover 
money paid thereunder, the complaint states one cause of action based 
upon delivery of the contracts in breach of escrow agreement, and a second 
cause of action based upon fraud in obtaining the execution of the con- 
tracts, motion to strike the allegations constituting the second cause of 
action on the ground that  they are  repetitious is properly denied. 

APPEAL by  plaintiffs and  defendants f r o m  Godzuin, Special Judge, 
Apr i l  T e r m ,  1951, HARNETT. 

Civil action t o  vacate a n d  annul  certain paper  writings and  to recover 
money paid, heard  on motion t o  s t r ike cer tain por t icm of the  pleadings. 

There  were negotiations between plaintiffs and  defendant  Owen, repre- 
sent ing himself and  t h e  other  defendants, relative t o  t h e  lease of a tobacco 
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sales warehouse in Dunn by defendants Baer and Moff to plaintiffs and 
a sublease thereof to defendant Owen. As a result, plaintiffs and Owen 
met, and plaintiffs executed two paper writings the exact nature of which 
is not disclosed by the complaint. We must assume they were a contract 
of lease and a contract subletting the warehouse. I t  was understood a t  
the time that Milton Stephenson and Ed Clayton, or two other parties 
acceptable to plaintiffs, should join with plaintiffs in executing said 
contracts and that the said contracts would be redrafted before they 
became effective. To that end the contracts were delivered to H. C. 
Strickland to be held in escrow until the contracts were redrafted in final 
form and the execution thereof was completed in accord with the agree- 
ment between the parties. Later, without the knowledge or consent of 
plaintiffs, the contracts were signed by defendants Owen and Adams in 
lieu of Stephenson and Clayton and delivered to defendants, who had 
them recorded in the registry of Harnett County. 

At the time the contracts were placed in escrow, the plaintiffs each 
deposited in escrow upon the same conditions a check in the sum of 
$2,250-a total of $13,500. Neither the purpose of these checks nor the 
name or names of the payees is disclosed except that they were to show 
the good faith of plaintiffs. 

The plaintiffs undertook to allege two causes of action: (1) that deliv- 
ery of the contracts and checks was wrongfully obtained by defendants 
in breach of the terms of the escrow agreement and the contracts mere 
wrongfully altered and enlarged, by reason of which they are roid and of 
no effect; and (2)  the execution of said contracts by plaintiffs was ob- 
tained by the false pretense and fraud of the defendants as set out in the 
complaint. 

They pray cancellation of the contracts and recovery of the amounts 
wrongfully obtained by defendants through the use of the checks delir- 
ered by plaintiffs to Strickland. 

Defendants, before answering, moved to strike from the statement of 
the first cause of action all of paragraphs 5, 6, and 7, and all of para- 
graph 10, except the first ten lines thereof; paragraph (c) and the last 
paragraph of allegation number 12, for that said allegations are irrele- 
vant, repetitious and redundant. They also move to strike all of the 
purported second cause of action for that it is merely repetitious of the 
first cause of action and fails to state any new grounds for relief. 

The court entered its order striking the allegations in the first cause 
of action in accord with the motion and also the numerals "5, 6, and 7" 
in paragraph (1) of the second cause of action "in order that said Para- 
graphs . . . may not be restated in said Second Cause of Action." The 
plaintiffs excepted and appealed. Defendants excepted to the refusal of 
the court to strike all of the alleged second cause of action and appealed. 
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I .  R. Wi l l iams  and Neil1 McK. Sa lmon for plaintiff appellants. 
S m i t h ,  Leach & Anderson, James  K.  Dorsett, Jr. ,  and W i l s o n  & John- 

son for defendant appellees. 

BARNHILL, J. The complaint must contain a plain and concise state- 
ment of the facts constituting a cause of action, without unnecessary 
repetition; and each material allegation must be (distinctly nunlbered. 
G.S. 1-122. 

The function of a complaint is not the narration of the evidence but 
the statement of the substantive and constituent facts upon which the 
plaintiffs' claim to relief is founded. W i n d ~ r s  v. .Kill, 141 K.C. 694; 
B r o w n  v. Hal l ,  226 N.C. 732, 40 S.E. dd 412. Hmce, "the facts con- 
stituting a cause of action" required by the statute are the material, 
essential, and ultimate facts which constitute the cause of action-but 
not the evidence to prove them. With few exceptions only the facts to 
which the pertinent legal or equitable principles of 1,nw are to be applied 
are to be stated in the complaint. Chason v. Marley,  223 S.C. 738 ,  
28 S.E. 2d 223, and cases cited; Long v.  Love,  230 N.C. 535, 53 S.E. 
2d 661. 

When a good cause of action is thus stated, evidence of the facts alleged, 
including every material detail, fact, and circumstar ce tending to estab- 
lish the ultimate and issuable facts, is admissible. But it does not follow 
that it is either necessary or proper to allege any and every fact, evidence 
of which will be competent at the hearing. Chason r T .  N a r l e y ,  suprcr. 

Obser~rance of these rules in drafting a complaint is essential to good 
pleading and a well prepared complaint is most helpful both to the court 
and the jury. However, they are all too often honored in the breach. 
The defendants here assert, with some justification, that the complaint 
contains allegations of evidentiary, probative facts not essential to a 
statement of plaintiffs' alleged causes of action and which tend only to 
confuse. 

The allegations contained in paragraphs 5, 6, and 7 of the first cause 
of action were properly stricken. They merely relate facts and circum- 
stances which induced defendant Owen to approach plaintiffs and solicit 
them to execute the contracts in question. What happened after Owen 
contacted plaintiffs is the essential question. The other is merely unnec- 
essary window dressing. 

We do not, however, concur in the view of the court below that the 
latter part of paragraph 10 should be stricken. Rere the plaintiffs 
allege the purpose and intent of the delivery in escrow. Upon these 
facts the plaintiffs, in part, base their first cause of action. Nor was it 
proper to strike subsection (c) and the last paragraph of allegation 
number 12. 
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Allegation that  defendants altered the contracts after they were deliv- 
ered in escrow and before the terms of the conditional delivery were 
fulfilled, without the consent of the plaintiffs, constitutes the foundation 
stone upon which their right to relief must be made to rest. 

The attempt to repeat in the statement of the second cause of action 
what is alleged in paragraphs 5, 6, and 7 of the first cause of action 
merely by referring to said paragraphs by number is violative of Rule 
20 ( 2 ) )  Rules of Practice, 221 S .C .  557. Furthermore, these allegations 
are not essential to a statement of plaintiffs' second cause of action. The 
reference was properly stricken. 

I n  that part of the complaint labeled "SEC~SD CAUSE OF ,~CTIOS"  the 
plaintiffs allege a separate and distinct cause of action for fraud in the 
procurement of the execution by them of the contracts in question. De- 
fendants' exception to the refusal of the court to strike the same is with- 
out substantial merit. I n  this connection, however, we may note that  
the allegations in paragraphs 5 and 6 in the second cause of action have 
no real relation to the cause of action therein stated. They more prop- 
erly relate to the first cause of action and in that respect are largely 
repetitious. 

A complete reformation of the pleadings would not be ill advised. 
Let the costs be equally divided between plaintiffs and defendants. 
On plaintiffs' appeal : Modified and affirmed. 
On defendants' appeal : Affirmed. 

GOLDSTON BROTHERS, INC., v. J. A. NEWKIRR AXD WIFE, MARY A. 
NEWKIRK. 

(Filed 17 October, 1931.) 
1. Trial § 21%- 

Where no exception is noted to the refusal of defendants' motion to 
nonsuit when plaintiff rested its case, and thereafter, upon agreement that 
the court find the facts upon the evidence and stipulations of the parties, 
the parties place in the record a series of stipulations coverinq numerous 
pertinent facts, I ~ c l d ,  the case is reopened to receive such stipulations, and 
the motion of nonsuit not being renewed. the question of defendants' right 
to nonsuit is not presented on the appeal. 

2. Appeal and Error 8 51c- 
Where the question of defendants' right to nonsuit is not presented on 

the appeal, but the judgment of the lower court is inodified to the extent 
that it allowed a compulsory continuance pending the determination of 
another action upon different issues pending in the Federal Court between 
a stranger to the present action and the defendants herein, the decision 
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does not justify dismissal of the action in the lower court after remand, 
but leaves the case pending in substantially the same status as if the case 
had been submitted to a jury and mistrial ordered. 

8. Pleadings 2 2 b  
The court rendered judgment under agreement of the parties that the 

court should flnd the facts from the evidence and stipulations of the 
parties. On appeal the judgment was modifled a:nd the cause remanded. 
Held: After remand the cause was pending in the Superior Court, and the 
Superior Court had authority to permit amendment within the purview of 
G.S. 1-163, and the refusal of the court to permit araendment on the ground 
that it was without authority to entertain the mo~:ion will be reversed on 
appeal. 

APPEAL by plaintiff from S h a r p ,   special Judiqe, June Term, 1951, 
of LEE. 

Civil action by auction-broker to recover commissions for selling land 
under a special contract. 

This case was here on former appeal. The opinion is reported in 
233 N.C. 428, 64 S.E. 2d 424, where the background facts are set out in 
detail. I t  appears that in the course of the former trial it was agreed by 
the parties that the presiding judge, upon the evidence and stipulations. 
might find the facts and render judgment without the intervention of the 
jury. Judge Carr, after hearing and considering the evidence and stipu- 
lations, entered judgment adjudging that the plaintiff "is not at the 
present time entitled to judgment against the defendants," but ordering 
that the "action be not dismissed and that it be continued" for the pur- 
pose of enabling the plaintiff to file certain motions in the cause, if it be 
so advised. Both sides excepted to the judgment and gave notice of 
appeal. The plaintiff perfected its appeal ; the defendants did not. The 
decision of this Court modified but upheld the judgment below. 

When the case went back to the Superior Couri,, the plaintiff lodged 
a motion for leave to amend and for an opportunity to offer evidence in 
support of the complaint as amended, whereas the defendants moved the 
court to dismiss the action. The court below held as a matter of law that 
i t  was "without authority to allow the plaintiff's motion" to amend and. 
construing the decision of this Court as a mandate to dismiss the action 
as in case of nonsuit, denied plaintiif's motion to amend and signed 
judgment dismissing the action. 

From the judgment entered the plaintiff appeals, assigning errors. 

Gavin ,  J a c k s o n  & Gavin for plaint i f f ,  appellant.  
R i v e r s  D. Johnson  a n d  8. Ray B y e r l y  for defendants ,  appellees. 

JOHNSON, J. The decision on the former appeal upheld the judgment 
of Judge Carr in its two material aspects, i.e., (1) .in adjudging that the 
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plaintiff "is not at . the present time entitled to a judgment against the 
defendants," and (2)  in ordering "that this action be not dismissed and 
that it be continued for the purpose of enabling the plaintiff to file" 
certain motions in the cause, if it be so advised. (Goldston Brothers 2,.  

Newkirk, supra (233 N.C. 428) ). 
The former decision modifies Judge Carr's judgment in only one par- 

ticular, and that is in the intimation recited in the judgment, hut not 
specifically adjudicated therein, that further proceedings in the instant 
case perhaps should be deferred and postponed to await developments 
in the related case of Babcock Lumber Company v. J. A. Newkirk, et ur., 
pending in the U. S. District Court. This Court felt that further pro- 
ceedings in the instant case should not be deferred, except by consent, to 
await the uncertainty of developments in the related case in the District 
Court, particularly so in view of the fact that neither the parties nor 
the issues are the same in the two cases (17 C.J.S., p. 205), and therefore, 
in order to guard against the eventuality that Judge Carr's judgment 
might be interpreted as working a forced, indefinite postponement of the 
case, it was thought advisable to fix it definitely so there might be no delay 
in the further proceedings in the case, except by consent. Such is the 
limited intent and meaning of the single modifying limitation placed 
on Judge Carr's judgment in the following language : 

"The intimation in the judgment below that further proceedings in  
this case be held in abeyance pending the trial of the Babcock case has 
practical pertinency. But it is assumed that the intimation was intended 
only as a suggestion. I t  may not he interpreted as requiring a postpone- 
ment of further proceedings in the instant case. 17 C.J.S., pp. 196 and 
205." Goldston Brothers v. Newkirk, supra (233 N.C. 428, mid. p. 433). 

The court below on the rehearing interpreted the former decision (1)  
as affirming the judgment of Judge Carr in "That the plaintiff is not a t  
the present time entitled to a judgment against the defendants," and (2 j 
as modifying by implication the judgment in so far as it ordered "that 
this action be not dismissed," and so forth. The lower court on the 
rehearing no doubt reasoned that inasmuch as the plaintiff upon the 
evidence adduced a t  the first hearing was not entitled to recover, it neces- 
sarily followed that the defendants v~ere entitled to have the action dis- 
missed "as of nonsuit," and the court, assuming that such was the intent 
of the former decision, summarily dismissed the action. 

This assumption, however, is inconsistent with the theory of the former 
appeal and the decision of this Court based thereon. Briefly, the pro- 
cedural facts in respect to the former appeal are these: When the plain- 
tiff rested its case, the defendants moved to nonsuit. The motion was 
denied. No exception was noted. Thereupon, it was agreed by the 
parties that the court upon the evidence and stipulations might find the 
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!acts and render judgment thereon without the intervention of the jury. 
The parties then by way of supplementing and clarifying the facts 
already in evidence, placed in the record a series of stipulations covering 
numerous pertinent facts. Thus, to receive these stipulations, the case 
was reopened. Thereafter the motion to nonsuit was not renewed. Thus 
the right to press for nonsuit was waived. See G.S. 1-183; McIntosh, 
North Carolina Practice and Procedure, p. 613 ; H a ~ ~ ~ k i n s  v. Dallas, 229 
N.C. 561, 50 S.E. 2d 561. Moreover, when the court below entered judg- 
ment ordering "that this action be not dismissed," and so forth, the only 
exception noted by the defendants was '(to that portion of the judgment 
allowing the plaintiff to file such motions in this (cause as the plaintiff 
deems necessary in the light of future developments in the Babcock 
Lumber  Company case." Also, while the defendants gave notice of ap- 
peal, no errors were assigned, and no exception was brought forward in 
the brief. Therefore, as appears in the closing paragraph of the former 
opinion of this Court, the defendants' appeal was treated as abandoned. 
Thus it appears upon the face of the record, and in the former opinion, 
that the defendants waived their right to challenge the ruling of Judge 
Carr in ordering that the case "be not dismissed" hut left on the docket 
for further proceedings. 

Therefore, upon the record as presented, it was not given for this Court 
ex mero motu  to strike out of Judge Carr's judgment the order "that the 
action be not dismissed," and the decision on the former appeal may not 
he interpreted as embodying such implication. This would give the 
defendants a delayed "second bite at the cherry," to which, under settled 
rules of procedure, they are not entitled. 

I t  follows, then, that, as concerning the plaintiff's rights on motion to 
amend and on motion to try the case again, the efect of Judge Carr's 
judgment, as modified, is to leave the case pending and at issue on the 
docket in substantially the same status as if the case had been submitted 
to a jury and a mistrial ordered. 

Therefore, the lower court may allow or disallow such amendments as 
i t  may think proper in the exercise of its sound discretion (G.S. 1-163; 
Gilchrist 2) .  Kitchen,  86 N.C. 20), bearing in mind, of course, that the 
nature of the cause of action as previously charted may not be substan- 
tially changed. Perkins v. Langdon, 233 N.C. 240, 63 S.E. 2d 565. 

I n  fairness to the able judge who presided on the rehearing, we are 
constrained to observe that the former opinion of this Court gave only 
brief mention,-in its closing paragraph,-to the facts which closed the 
door on the defendants' peremptory right of dismissal. 

For the reasons assigned, the judgment below must be 
Reversed. 



N. C.] FALL TERM, 1951. 283 
-- 

STATE ti. ~ ~ L E A N .  

STATE v. CLYDE McLEAN. 

(Filed 17 October, 1951.) 
1. Automobiles g S8a- 

Where the violation of the provisions of G.S. 20-140 is committed in such 
a reckless and careless manner as to evince a complete and thoughtless dis- 
regard for the rights and safety of others, it  amounts to culpable negli- 
gence, and when such violation proximately results in the death of another, 
it constitutes manslaughter or even murder, dependent upon the degree of 
negligence. 

2. Automobiles 8 2 8 ~ E v i d e n c e  of culpable negligence held sufficient to 
support conviction of manslaughter. 

Evidence tending to show that a person was riding on the running board 
of defendant's car with defendant's knowledge and acquiescence, that 
defendant drove the car forty to flfty miles per hour along a dirt road 
through a cloud of dust of sufficient density to interfere with his vision, 
swinging his car back and forth across the highway, and that the car 
sideswiped another car traveling in the opposite direction, in which colli- 
sion the passenger on the running board was fatally injured, i s  held suffi- 
cient to be submitted to the jury in a prosecution for manslaughter, irre- 
spective of the question of defendant's intoxication even though it may 
have been a contributing factor in defendant's reckless driving, since 
defendant in the exercise of ordinary prevision could have foreseen that 
the passenger on the running board might be seriously injured or killed 
as a result of such reckless operation of the car, regardless of whether it 
came into contact with another vehicle or not. 

3. Criminal Law 53d- 
Where the charge fully instructs the jury as to the evidence and the 

contentions of the parties and deflnes the law applicable thereto, it com- 
plies with G.S. 1-180, and a defendant desiring further elaboration and 
explanation of the law must tender prayers for instructions. 

APPEAL by defendant from Grady, Emergency Judge, Ju ly  1951 Spe- 
cial Term, LEE. NO error. 

Defendant was tried upon an  indictment charging him with man- 
slaughter in the death of one James Edward Medlin. 

The State offered evidence which tended to show that  on the evening 
of 17 September, 1950, E. L. Fore, a resident of Sanford, North Carolina, 
was traveling in an  automobile in the direction of his home. The road 
over which he was passing was a red dir t  and gravel country road and 
a t  the time was covered with a cloud of dust caused by a passing auto- 
mobile, which cloud of dust was sufficient to prevent a driver from seeing 
clearly. The defendant, with whom witness, Fore, was not acquainted, 
was traveling in the opposite direction. The road was straight a t  the 
point where the two cars met, although defendant had just passed through 
a curve some 300 feet away. 
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When defendant came into view of Fore, Jamee Edward Medlin was 
squatting on the left running board of defendant's car and was holding 
onto the car. Defendant was driving his automobile at  a speed of 40 to 
50 miles per hour in a zig-zag fashion, so that he crossed the center of the 
road six or eight times in the distance of 100 yards. Immediately before 
the collision, defendant swung to his left and it appeared that the two 
cars would meet head-on. Defendant then swung sharply to his right in 
auch a way as to sideswipe the automobile driven hy Fore. Medlin was 
caught between the two cars, thrown to the highwaiy and fatally injured. 
I t  was admitted at  the trial that Medlin came to his death as a result of 
the collision. Defendant knew that Medlin was in a squatting position 
on the left running board of his car. Immediately after the collision, a 
man who gave the appearance of holding something in his arms ran from 
defendant's car. 

Defendant and Fore carried the injured man to the hospital. There 
Fore smelled the odor of liquor on defendant's breath. He  was clumsy, 
and when the nurse asked him to hurry, he kept saying, "His foot is 
broke." About one and one-half hours later, two of the sheriff's deputies 
met the defendant in a taxi on his way from Sanford to the scene of the 
collision, stopped the taxi and discovered at  that time that defendant was 
highly intoxicated. 

Defendant later went to the home of Fore, in company with another 
man, and in a conversation with Mrs. Fore contended that he was sober 
when the collision occurred, but in order to settle his nerves, he drank 
a quantity of liquor after the injured man was taken to the hospital and 
that accounted for his intoxication. Defendant inquired of Mrs. Fore 
if she and her husband were going to get on the stand and swear that 
he was intoxicated and he said to her, "I have eight men to prove I wasn't 
drunk and you all will look mighty small to go on the stand and testify 
that I was." Mrs. Fore advised defendant that she did not get near 
enough to him to find out whether he was drunk or not, but that her 
husband would tell the truth. He  answered, "You see, I'm kind of a 
red-faced man. People are always trying to say I am drunk but I'm not." 
The defendant also told Mrs. Fore, "If you tell I was drunk, I won't 
have enough money to fix the car." Defendant said in the presence of 
Mrs. Fore that he knew that the boy was on the running board and that 
he was "stooped down." There was evidence of defendant's bad character 
to the effect that he had been engaged in the liquor traffic. 

The defendant was convicted of involuntary manslaughter and sen- 
tenced to the State's Prison for a term of five to seven years. Defendant 
excepted and appealed. 
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Attorney-General McMul lan  and Assistant Attorney-General Bruton 
for  the State .  

Seawell & Seawell for defendant, appellant. 

VALENTINE, J. This appeal presents two questions: (1)  Was the 
evidence, considered in the light most favorable to the State, sufficient to 
withstand defendant's motion for judgment as of nonsuit? (2)  Did the 
court below comply with G.S. 1-180 in its charge to the jury? Both of 
these questions must be answered in the affirmative. 

I t  has long been a violation of the common law to inflict injury upon 
a human being by culpable negligence, and if death results, the offender 
under certain circumstances may be called upon to answer to the charge 
of manslaughter or even murder. 99 A.L.R., 756. 

With the development of civilization and the resulting transition from 
animal-drawn vehicles to the intricate and expansive system of motorized 
transportation, it has become necessary for the protection of life and 
property to enact and maintain a code of rules regulating the operation 
of motor vehicles on the highways. A part of this code is G.S. 20-140, 
which is as follows : 

"Any person who drives any vehicle upon a highway carelessly and 
heedlessly in wilful or wanton disregard of the rights or safety of others, 
or without due caution and circumspection and at a speed or in a manner 
so as to endanger or be likely to endanger any person or property, shall 
be guilty of reckless driving, and upon conviction shall be punished as 
~rovided in 20-180." 

A violation of this statute may subject the offender to both civil and 
criminal liability. There may be a violation of this statute as a result 
of which the offender is subjected, in addition to civil liability, only to 
the penalty prescribed by statute, but when the negligent acts are reckless 
to the point of culpability and are sufficient to evince a complete and 
thoughtless disregard for the rights and safety of other persons using 
the highways, it then becomes criminal negligence and the driver of a 
motor vehicle so offending may be called upon to answer for man- 
slaughter. 

The distinction between criminal and civil liability arising out of the 
reckless operation of an automobile on the public highways of North 
Carolina is clearly pointed out in 8. v. Cope, 204 N.C. 28, 167 S.E. 456, 
where it is said : 

"Actionable negligence in the law of torts is a breach of some duty 
imposed by law or a want of due care-commensurate care under the 
circumstances-which proximately results in injury to another. Smal l  
v. Utilities Co., 200 N.C. 719, 158 S.E. 385; Eller v. Dent,  203 N.C. 439; 
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Hurt v. Power Co., 194 N.C. 696, 140 S.E. 730; Rnmsboftom v. R .  R., 
138 N.C. 39, 50 S.E. 448: Drum u. Xiller,  135 X.C1. 204, 47 S.E. 421. 

"The violation of a statute or ordinance, intended and designed to 
prevent injury to persons or property, whether clone intentionally or 
otherwise, is negligence per S P ,  arid reriders one civilly liable in damages, 
if its violation proximately result i11 injury to another; for, in such case, 
the statute or ordinarice becomes the standard of c~ouduct or the rule of 
the prudent man. Ring 1.. Pope, 202 N.Ci. 554, 163 S.E. 447; G'odfrezl 
v. Coach Co., 201 K.C. 264, 159 S.E. 412; !l'a!jlor 1.. Stewart. 172 X.C. 
203, 90 S.E. 134. 

I <  Culpable negligence in the law of crimes i- ~oinethiiig more than 
actionable negligence in the law of torts. 8. 7.. Stansell, 203 N.C. 69, 
164 S.E. 580; 8. r;.  R o u n f r ~ ~ ,  181 X.C. 535, 106 S E. 669. 

"Culpable negligence is such recklessness or carelessness, proximately 
resulting in injury or death, as import3 a thoughtless disregard of conse- 
quences or a heedless indifference to tht. safety and eights of others. X. v. 
RThaley, 191 N.C. 387, 132 S.E. 6 ;  5'. 7.. Rounfrer,  supra. 

"However, if the inadvertent violation of a prohibitory statute or 
ordinance be accompanied by recklessness or probable consequences of a 
tlangerous nature, when tested by the rule of reasonable prevision, 
amounting altogether to a thoughtless disregard of consequences or a 
Ileedless indiffermce to the safety and rights of others, tllcn such negli- 
gence, if injury or death proximately ensue, would be culpable and tlie 
actor guilty of an assault or ~rianslaughter, and undvr some circumstances 
of murder. 8. r .  T r o t f ,  suprn (190 S . C .  674, 130 1J.E. 627) ; 8. 2%. Sud- 
der fh ,  supra (184 N.CY. 753, 114 S.E. 828) ; S .  2%.  Tmllinger,  162 N.C. 
618, 77 S.E. 957; 5. 1.. Limerick. 146 N.C. 649, 61 S.E. 567; 8. I * .  Stitt, 
146 N.C. 643, 61  S.E. 566; 8. P .  Tlimaqe,  138 N.C. 566. 49 S.E. 913." 

The evidence of tlie State, which was accepted by the jury, brings the 
conduct of the defendant within the culpable neglig~nce rule and subjects 
him to criminal respoiisibility for the wrongful ac.ts which resulted in 
the death of James Edward Medlin. 

This case does riot turn upon the question of dcftwdant's intoxication, 
although there was substantial eridence on that poi i~ t  which the jury mas 
entitled to take into consideration. The fact of illtoxication may well 
have been a contributing factor in the defendant's reckless operation of 
his automobile. H e  knew that Medlin was perched precariously on hic 
running board and that  he might be seriously injured or killed by the 
swaying motion of the automobile, wheth4r it came in contact with 
another vehicle or not, and notwithstanding this fact, the defendant a t  
a speed of 40 to  50 miles an hour drove through a (,loud of dust of suffi- 
cient density to interfere with his vision, swinging his car back and forth 
across the highway. 
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The Court fully instructed the jury as to the evidence and the conten- 
tions of the parties and defined the law applicable thereto. "If the 
defendant desired further elaboration and explanation of the law he 
should have tendered prayers for instructions. I n  the absence thereof 
h e  cannot now complain." S. v. Gordon, 224 N.C. 304, 30 S.E. 2d 43 
(decided prior to 1949 amendment). 

The remaining exceptions in the record have been carefully examined 
and each is found to be without merit. The  Judge's charge substantially 
complied with all the provisions of G.S. 1-180, as amended by Chapter 
107, Session Laws 1949. On the entire record defendant appears to have 
had a fa i r  and impartial trial and as no reversible error has been made 
to appear, the result will be upheld. 

N o  error. 

DR. VASILIOS S. LAMBROS v. THOMAS K. ZRAKAS AND MRS. SOPHIE 
ZRAKAS. 

(Filed 17 October, 1951.) 

1. Evidence 8 41  : Appeal and Error g 6c (4) : Principal and Agent 1%- 
Where testimony of an alleged agent to the effect that he was acting 

as agent for both his mother and father is admitted in evidence without 
objection, such testimony is competent to be considered by the jury even 
though it be hearsay and embrace the declaration of the alleged agent, 
since the privilege of objecting to evidence if the ground of objection is 
known, is waived if not seasonably taken. 

a. Principal and Agent 8 13d: Physicians and Surgeons 8 15- 
Evidence to the effect that the patient's son consulted plaintiff surgeon 

in regard to an operation upon her, together with testimony by plaintiff 
without objection that the son said he was acting as agent for both his 
mother and father, i s  held sufficient to warrant the jury in finding the 
issue of agency against the mother, and overrule her motion to nonsuit in 
plaintiff's action to recover the balance due for professional services in 
performing the operation. 

3. Appeal and Error 8 39e- 
Rulings of the court in the reception of evidence do not justify a new 

trial when they are not prejudicial. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Harm's, J., and a jury, February Civil 
Term, 1951, of WILSON. 

Civil action by plaintiff against the defendants, Thomas K. Zrakas and 
wife, Sophie Zrakas, to recover balance alleged to be due plaintiff for  
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professional services in performing a brain operation on the feme de- 
fendant. 

The plaintiff is a brain surgeon of Washington, D. C. The defendants' 
son, Charles Zrakas, became acquainted with the plaintiff at  a social 
function in Washington, and after several consultations arranged for his 
mother, the feme defendant, Sophie Zrakas, to be taken to Washington 
for diagnosis and surgical treatment by the plaintiE The operation, a 
frontal lobotomy, was performed 10 October, 1946. I t  is a rare type of 
surgical operation, requiring a high degree of professional skill. Few 
members of the medical profession possess the requisite training and 
skill to perform this operation. The operation on Mrs. Zrakas was a 
technical success; she has shown satisfactory improvl, ~ment .  

After the operation, the defendant Thomas K. Zrakas paid the plain- 
tiff, in four installments, a total of $1,000. The plaintiff claimed he was 
entitled to a fee of $3,000. 

On failure or refusal of the defendants to pay the balance claimed to 
be due, the plaintiff instituted this action, alleging that the $3,000 
charged by him was and is a fair, reasonable fee for his services, and that 
he is entitled to recover of both defendants the balance due of $2,000, it 
being further alleged in the complaint that the plaintiff's services were 
engaged and the operation performed in response to employment by both 
of the defendants. 

The defendants in their answer deny that any further sum is due the 
plaintiff by either defendant, and they expressly deny that the feme de- 
fendant at  any time "incurred any obligation or became obligated in any 
way for the payment of the plaintiff's alleged claim." 

At  the conclusion of all of the evidence, the feme defendant renewed 
her motion for judgment of nonsuit. The motion was denied and she 
excepted. Thereupon, this single issue was submitted to and answered 
by the jury as indicated : 

"In what amount, if any, are the defendants indebted to the plaintiff? 
Answer : $1,738.50-No interest." 

From judgment on the verdict, both defendants appealed to this Court, 
assigning errors. 

Gardner,  Connor  & Lee and Lucas & R a n d  for defendants ,  appellants.  
Carr  & Gibbons for plaintiff ,  appellee. 

JOHNSON, J. The defendants' chief exceptive assignment of error 
relates to the refusal of the court below to nonsuit the case as to the 
defendant Sophie Zrakas. 

I t  is alleged in the complaint that both defendants, "acting by and 
through their son and agent Charles Zrakas, engaged and employed the 
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. . . services of plaintiff for medical diagnosis . . . and . . . surgical 
treatment upon defendaht Mrs. Sophie Zrakas." 

I t  is admitted in  the defendants' answer that "the defendant Thomas 
K. Zrakas, acting by and through his son Charles Zrakas, engaged and 
employed the professional services of the  lai in tiff, for the treatment of 
said defendant's wife." 

The plaintiff, testifying as a witness in his own behalf, related the 
details of the several conferences he had with Charles Zrakas in working 
out preliminary and final arrangements for the diagnosis and treatment, 
including conferences both before and after Mrs. Zrakas arrived in 
Washington for the operation. He  also stated that he talked with Mrs. 
Zrakas a t  length the night before the operation. The plaintiff then testi- 
fied that "He (Charles Zrakas) said he was acting both for his mother 
and his father.'' This testimony was received in evidence without objec- 
tion. Therefore, though it is hearsay and also embraces the declaration 
of the alleged agent (Parrish v. ilffg. Co., 211 N.C. 7, 188 S.E. 817), it 
went to the jury for its full evidentiary value. 8. v. Fuqua, ante, 168, 
66 S.E. 2d 667; Muley v. Furniture Co., 214 N.C. 589, 200 S.E. 438; 
Webb v. Rosemond, 172 N.C. 848, 90 S.E. 306. 

Dean Wigmore states the rule this way: "The initiative in excluding 
improper evidence is left entirely to the opponent,-so far  at least as 
concerns his right to appeal on that ground to another tribunal. The 
judge may of his own motion deal with offered evidence; but for all 
subsequent purposes it must appear that the opponent invoked some rule 
of Evidence. A rule of Evidence not invoked is waived." Wigmore on 
Evidence, 3d Ed., Vol. I, Sec. 18, p. 321. 

The reasons for this rule are succinctly stated in this excerpt from 
Cady v. Norton, 14 Pick. 236 (Mass.) : 

"The right to except (i.e., object) is a privilege, which the party may 
waive; and if the ground of exception is known and not seasonably taken, 
by implication of law it is waived. This proceeds upon two grounds ; one, 
that if the exception is intended to be relied on and is seasonably taken, ' 
the omission may be supplied, or the error corrected, and the rights of 
all parties saved. The other is, that it is not consistent with the purposes 
of justice for a party, knowing of a secret defect, to proceed and take his 
chance for a favorable verdict, with the power and intent to annul it as 
erroneous and void, if it should be against him." Wigmore on Evidence, 
3d Ed., Vol. I, Sec. 18, p. 322. 

The foregoing testimony of the plaintiff, when considered with the 
rest of the evidence in the case, was sufficient to warrant the jury in 
finding the issue of agency against the feme defendant. 

The rest of defendants' exceptive assignments of error relate to rulings 
of the court on the reception of evidence. We have examined these 
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exceptions and find them to be without substantia.1 merit. Prejudicial 
error has not been made to appear. Fisher v. Waynesville, 216 N.C. 790, 
4 S.E. 2d 316; Rogers v. Freeman, 211 N.C. 468, 1110 S.E. 728. 

We are left with the impression that the defendants have had a fair  
trial at  the hands of a jury drawn from their own vicinage. The verdict 
and judgment will be upheld. 

No  error. 

VALENTIXE, J., took no part in the consideration or decision of this 
case. 

STATE v. ERNEST RAT SIMBI0:TS. 

(Filed 17 October, 1961.) 
Homicide $j 29- 

Upon a finding that defendant is guilty of murder in the first degree, 
the jury has the unbridled discretion to recommend life imprisonment, and 
no rule is prescribed for the guidance of the jury i:n coming to a decision 
as to whether or not it should do so, G.S. 14-17, anti therefore an instruc- 
tion to the effect that the jury should determine whether it was its duty to 
recommend life imprisonment must be held for prejudicial error. 

APPEAL by defendant from Carl-, J., at June Term, 1951, of CRAFEX. 
Criminal prosecution upon a bill of indictment charging that defend- 

ant on 20 April, 1951, did "feloniously, willfully, and of malice afore- 
thought kill and murder one Joseph McGhee, contrary to the form of 
the statute," etc. 

Defendant, upon arraignment, pleaded not guilty 
Upon trial in Superior Court the evidence offered by the State, taken 

in  the light most favorable to the State, tends to support the charge of 
murder in the first degree against defendant. 

On the other hand, defendant, while admitting that he was at the scene 
of the homicide, denied upon the witness stand that he was implicated in 
the killing, and offered other testimony which he contends supports his 
plea. 

Verdict: Guilty of murder in the first degree as charged in the bill of 
indictment. 

Judgment : Death by inhalation of lethal gas, as p~eovided by law. 
Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General AfcMullan and Assistant Attorney-General Bruton 
for the State. 

Charles L. Abernethy, JT., f o r  defendant, appellant. 
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WINBORNE, J. By his twenty-second exception on this appeal defend- 
ant challenges, and we hold properly so, the correctness of this portion of 
the charge given by the judge to the jury upon the trial in Superior 
Court : 

"And in  the event, if you should return a verdict of guilty of murder 
in the first degree, it would be your duty to consider whether or not under 
the statute, you desire, and feel that i t  is your duty to recommend that 
the punishment of the defendant shall be imprisonment for life in the 
State's prison." 

The error in this instruction is that it imposes upon the jury a duty 
not imposed by the statute, G.S. 14-17, as amended by Section 1 of 
Chapter 299 of 1949 Session Laws of North Carolina pertaining to 
punishment for murder in the first degree. This amendment to the - 
statute merely gives to the jury the right, at  the time of rendering a 
verdict of murder in the first degree, in open court, to recommend that 
the punishment shall be imprisonment for life in the State's prison. I t  
is an unbridled discretionary right. See 8. v. McMillan, 233 N.C. 630, 
65 S.E. 2d 212, where the provisions of this amendment to G.S. 14-17 
were the subject of consideration and decision. I t  is there stated: "The 
language of this amendment . . . is plain and free from ambiguity and 
expresses a single, definite and sensible meaning,-a meaning which under 
the settled law of this State is conclusively presumed to be the one 
intended by the Legislature" (citing cases). The opinion then continues : 
"It is patent that the sole purpose of the Act is to give to the jury, in all 
cases where a verdict of guilty of murder in the first degree shall have 
been reached. the right to recommend that the punishment for the crime - 
shall be imprisonment for life in the State's prison . . . No conditions 
are attached to, and no qualifications or limitations are imposed upon, 
the right of the jury to so recommend. I t  is an unbridled discretionary 
right. *4nd it is incumbent upon the court to so instruct the jury. I n  
this, the defendant has a substantive right. Therefore, any instruction, 
charge or suggestion as to the causes for which the jury could or ought 
to recommend is error sufficient to set aside a verdict where no recom- 
mendation is made." 

9 n d  we now add that the statute prescribes no rule for the guidance of 
thc jury in coming to decision as to whether or not the verdict should 
carry the recommendation. Thus any attempt by the trial judge to gire 
a rule in this respect must necessarily read into the statute something 
the language of the Legislature does not encompass. The suggestion that 
any cause or reason is necessary to support the recommendation would 
violate the intent and purpose of the statute. True, the statute expressly 
requires the judge to instruct the jury that in the event a verdict of guilty 
of murder in the first degree shall have been reached, it has the right to 
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recommend that the punishment therefor shall be imprisonment for life 
in the State's prison. No more and no less would be accordant with the 
intent of the amendment to the statute. 

Therefore, this Court holds that the portion of the charge to which 
the designated exception relates is erroneous,--error for which there must 
be a new trial. Thus i t  is deemed unnecessary to consider other excep- 
tions. 

And it is here noted that the decision in 8. v. McMillan, supra, was 
delivered only a few days before the trial in instant case was had. Hence, 
no doubt the decision there had not come to the attention of the trial 
judge. 

Let there be a 
New trial. 

STATE v. L. D. CASH AND WILLIAM H. STARNES. 

(Filed 17 October, 1951.) 
1. Arson 8 1- 

The burning or procuring to be burned a dwelling: house must be done 
willfully and wantonly, or for a fraudulent purpose, in order to constitute 
the offense defined by G.S. 14-65, and therefore an in13truction to the efPect 
that the jury was required to And beyond a reasonable doubt only that 
the dwelling was burned and that it was burned at  the instance or request 
of defendant, must be held for prejudicial error. 

2. Criminal Law $j 81c (a)- 
The fact that in the beginning of the charge the court stated generally 

the language of the bill of indictment does not cure. subsequent error in 
the charge in omitting an essential element in defining the offense. 

APPEAL by defendant Cash from Halstead, Special Judge, March 
Term, 1951, of CLEVELAND. . New trial. 

dt tomy-General  McMullan and Assistant Attorney-General- Moody 
for the State. 

Stover P. Dunagan, C. C. Horn, and J .  A. West for defendant, appel- 
lant. 

DEVIN, C. J. The bill of indictment charged the defendant with will- 
fully and wantonly and for a fraudulent purpose burning or procuring 
to be burned the dwelling house owned and occupied by him (G.S. 14-65). 

The evidence offered by the State in support of this charge was suffi- 
cient to carry the case to the jury, and there was verdict of guilty as 
charged in the bill. 
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The defendant assigns error in the following instruction given by the 
court to the jury: "Now, gentlemen of the jury, there are just two things 
for you to find in this case, that is that the house was burned, and that 
i t  was burned at  the instance and request and aiding and counseling of 
this defendant, through the witness Starnes. The State of North Caro- 
lina says that he did, and that he is guilty of it, and says that you should 
find him guilty and be satisfied of his guilt beyond a reasonable doubt." 

I t  is obvious that the court in giving this instruction inadvertently 
omitted material elements of the offense with which defendant was 
charged. The burning or procuring to be burned the dwelling house 
occupied by defendant to constitute a criminal offense must have been 
done willfully and wantonly, or for a fraudulent purpose. To convict 
the defendant under this bill something more must be found than the fact 
that the house was burned, and that it was done at  the instance and 
request of the defendant. By the terms of the statute an essential ele- 
ment of the crime charged was that it be done willfully and wantonly or 
for a fraudulent purpose. 8. v. McDonald, 133 N.C. 680, 45 S.E. 582 ; 
S. v. Morgan, 136 N.C. 628, 48 S.E. 670; S. v. Falkner, 182 N.C. 793, 
108 S.E. 756; S. v. Rawls, 202 N.C. 397, 162 S.E. 899; S. v. McLean, 
209 N.C. 38,182 S.E. 700. 

True, the court at  the outset of his charge stated generally the language 
of the bill of indictment, but nowhere else was any reference made to 
the elements of the offense necessary to be found by the jury before they 
could convict, and at  the close of the charge the jury was clearly and 
pointedly instructed that there were "just two things" for them to find, 
that the house was burned and that it was burned at  the instance and 
request of the defendant. S. v. Isley, 221 N.C. 213, 19 S.E. 2d 875 
(bottom page 215). 

For the error pointed out, there must be a new trial and it is so ordered. 
Discussion of other exceptions noted is deemed unnecessary as they may 
not arise on another hearing. 

New trial. 

CHARLES K. HEUSER v. MARJORIE BEATTY HEUSER. 

(Filed 17 October, 1951.) 

Divorce and Alimony g 17: Judgments 8 19- 
Where subsequent to decree of divorce, hearing for the custody of the 

children of the marriage is heard before the resident judge in another 
county on motion of defendant, and both parties appear there with counsel 
and join issue, defendant may not thereafter object on the ground that 
the court was without jurisdiction to hear the motion outside the county. 
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APPEAL by defendant from Frizzelle, J., 12 May, 1951. From PITT. 
Affirmed. 

Charles L. Abernethy, Jr., for plaintiff, appellee. 
Jones, Reed & Gr@n for defendant, appellant. 

PER CURIAM. Subsequent to dirorce decree entered in P i t t  Superior 
Court dissolving the bonds of matrimony between the plaintiff and 
defendant, the plaintiff moved for the custody of two children born of 
the marriage. After hearing evidence and finding facts, custody was 
awarded plaintiff. Subsequently defendant moved before the resident 
judge a t  Snow Hi l l  in Greene County that  custody of the children be 
awarded to her. Upon facts found custody was again awarded to the 
plaintiff. 

Defendant's exception to the order on the ground that  Snow Hill  was 
not the proper place is without merit, as the hearing a t  that  place was 
held on defendant's motion and both parties appeared there with counsel 
and joined issue. Patterson v. Patterson, 230 N.C. 481, 53 S.E. 2d 658, 
is not in point. The evidence heard supported the Endings and justified 
the order appealed from. 

Judgment affirmed. 

STATE OF NORTH CAROLINA UPON THE RELATION OF ROY FREEMAN, 
GLENN REEMS, MARTY BUCKNER, A X D  VAUGHN CARTER, v. E. Y. 
PONDER AND HUBERT DAVIS. 

(Filed 31 October, 1951.) 

1. Elections 5 18a-When private relators institute action, allocation of 
peremptory challenges is properly made on basis of parties as consti- 
tuted. 

In a civil action in the nature of quo zcarranto by private relators upon 
leave of the Attorney-General to determine conflicting claims of defend- 
ants to a public office, G.S. 1-516, such relators mag take such position as 
they deem consistent with truth, and the law does not require them to be 
neutral as between the claimants, and therefore the trial judge correctly 
denies the motion of one defendant that the other defendant be designated 
a party plaintiff on the ground that the interests of relators and such other 
defendant are identical, since such other defendant, not having obtained 
leave of the Attorne~-General to sue, may not be made a party plaintiff by 
the trial court, and thus alter the statutory allocation of peremptory chal- 
lenges to the poll. 
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2. Jury 5 2i 
In  a civil action each side is entitled to not in excess of six peremptory 

challenges regardless of how numerous the parties on either side may be, 
subject only to the statutory exception that  the trial judge has the discre- 
tionary power to increase the number of peremptory challenges so as  to 
allow each defendant or class representing the same interest not more 
than four peremptory challenges, G.S. 9-23, in which instance the trial 
court's decision is flnal. 

3. Elections 8 l8c- 
The issues of fact in a civil action in the nature of quo warranto to 

determine conflicting claims to a public office a re  to be determined by the 
jury and not the court, G.S. 1-172, and therefore a motion by one party 
that  the judge declare him to be the duly elected officer is properly refused, 
a fortiori when the evidence as  of that time tends to establish the election 
of his adversary. 

4. Same-- 
I n  a civil action in the nature of quo warranto to determine conflicting 

claims to a publir office the returns made by the registrars and judges of 
election, G.S. 163-88, and the abstract of votes prepared by the county 
board of elections, G.S. 163-88, are  official documents containing data ger- 
mane to the issue, and a re  properly admitted a s  substantive evidence upon 
proper authentication. 

5. Sam- 
A tally sheet of a person who assisted in counting the ballots a t  a par- 

ticular precinct is competent to corroborate his testimony to like effect 
upon the trial. 

6. Evidence 5 24- 
In order to be competent as  substantive eridence testimony must be 

relevant and its reception must not be forbidden by any specific rule 
of law. 

7. Sam- 
Testimony is relevant if i t  reasonably tends to establish the probability 

or the improbability of a fact in issue raised by the pleadings in the action. 

8. Elections § 1%: Pleadings § Mc-  
Where the pleadings in an action in the nature of quo u'al-ranto to deter- 

mine conflicting claims to a public office raise the single issue as  to whether 
returns from specifled precincts were altered after they were signed by 
the registrars and judges of election and before they n-ere canvassed by 
the county board of elections, evidence tending to show the casting of 
illegal ballots, or other matters relating to the election but having no 
relevancy to the issue as  to whether the returns had been altered a s  
alleged, is irrelevant to the issue of fact raised by the pleadings and is 
properly excluded. 

9. Same- 
In  an action in the nature of quo warranto to determine conflicting 

claims to a public office, a party is precluded from offering evidence in 
direct conflict with a positive averment contained in his pleading. 
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10. Evidence 37- 
Where documents a re  introduced in evidence, oral testimony of their con- 

tents is properly excluded. 

11. Evidence § 41 : Elections § lSc- 
In  a n  action in the nature of quo zarranto to determine conflicting 

claims to a public office, testimony of statements made by third persons 
tending to establish irregularity in the casting or counting of ballots is 
properly excluded a s  hearsay. 

12. Evidence § 1 9 -  
Where testimony competent solely to impeach the later testimony of a 

witness is not offered a second time after the witness has testified, its 
exclusion cannot be held for error. 

13. Appeal and  Er ror  § 39- 
The exclusion of eridence cannot be held prejudicial when the record 

discloses that  the answer of the witness, had he been permitted to testify, 
would not have been favorable or that  the witness had already testified 
that  he had no knowledge of the matter. 

The exclusion of a single item of evidence competenl: only for the purpose 
of corroborating a witness on one minute point will n'ot be held prejudicial 
in a protracted trial with voluminous testimony, since upon such record its 
exclusion could not have affected the verdict of the jury. 

15. Appeal a n d  Er ror  § 39f- 
The charge will not be held for error when it is not prejudicial when 

read contextually. 

16. Elections 1 8 0  
I n  a n  action in the nature of quo warranto to determine the election to 

public ofBce a s  between two claimants, separate issues a s  to whether each 
party was duly elected to the oKice a t  the general election in question a re  
sufficient to present all controverted matters to the .jury and are  proper. 

VALENTINE, J., took no part in the consideration or decision of this case. 

. ~ P P E A L  by defendant, H u b e r t  Davis, f rom Parker, J., and  a jury, a t  
Apr i l  Term, 1951, of M a ~ r s o r ; .  

Civi l  action i n  the na ture  of quo warranto brought by private  relators, 
upon  leave of the  Attorney-General,  to  determine conflicting claims to 
the  office of Sheriff of Madison County. 

F o r  convenience of narrat ion,  the  defendant, E. 1'. Ponder ,  is here- 
a f te r  called Ponder ,  and the  defendant, H u b e r t  Davis ,  is hereafter desig- 
nated a s  Davis. 

There  is n o  substantial dispute i n  respect to  the matters  stated i n  t h e  
numbered paragraphs  set out  below. 

1. Ponder ,  a Democrat,  and Davis, a Republican, were opposing candi- 
dates  f o r  the  office of sheriff a t  the  general election held i n  the twenty- 
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four precincts of Madison County on 7 November, 1950. Both of them 
possessed the qualifications prescribed by law for that office. 

2. After the polls were closed, the registrar and judges of election in 
each precinct counted the ballots cast in their precinct, and prepared 
and certified to the Madison County Board of Elections written returns 
stating the number of votes received by each candidate for each office in 
their precinct. 

3. The Madison County Board of Elections met at  the courthouse in 
Marshall at  eleven o'clock a.m., on 9 November, 1950, and remained in 
session two days for the avowed purpose of canvassing the votes cast in 
the county at  the general election, preparing abstracts of such votes, 
determining the results of the voting for county and township offices and 
for the house of representatives, and performing the other duties devolv- 
ing upon it. 

4. At such meeting "certain protests were filed by the Republican can- 
didates for Sheriff and Clerk of the Superior Court and by the Demo- 
cratic candidate for sheriff, all alleging irregularities. After some inves- 
tigation as to the nature of these charges," the Madison County Board of 
Elections, by a majority vote, "found as a fact that all these charges were 
frivolous, . . . and accepted all returns as certified by the precinct 
officials." 

5. When the written returns of the registrars and judges of election of 
all the twenty-four precincts of Madison County were opened, examined, 
and tabulated by the Madison County Board of Elections, they showed 
on their face that the total number of votes cast for each candidate for 
the office of sheriff in the entire county was as follows : 3,513 for Ponder, 
and 3,482 for Davis. 

6.  The Madison County Board of Elections, by a majority vote, 
adopted abstracts of votes conforming to the matters appearing on the 
face of the returns from the various precincts; found that the total num- 
ber of votes cast for each candidate for the office of sheriff in Madison 
County was as follows: 3,513 for Ponder, and 3,482 for Davis; and 
declared that Ponder had been elected sheriff over Davis by a majority 
of 31 votes. Within the ensuing ten days, the Chairman of the Madison 
County Board of Elections furnished Ponder with a certificate of elec- 
tion, and notified him to appear at the courthouse of Madison County on 
the first Monday in December, 1950, to qualify for sheriff for the four- 
year term beginning on that day. 

7. Davis was the incumbent of the Sheriffalty of Madison County for 
the term ending on the first Monday in December, 1950. On that day 
Ponder presented his certificate of election to the officials of Madison 
County, took the oath and gave the bond required of a sheriff by law, and 
demanded that Davis surrender to him the office of sheriff with its accom- 
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panying properties and records. Notwithstanding he had been excluded 
from the sheriffalty by the adjudication of the county board of elections, 
Davis refused to accede to Ponder's demand, and remained in physical 
possession of the office of sheriff and its properties and records and under- 
took to exercise its duties until shortly before the commencement of this 
action when he was required to surrender possession of the office and 
desist fro111 the exercise of its functions by a mandatory injunction issued 
in another action. Ponder and Davis have been rival claimants of the 
Sheriffalty of Madison County for the four year term beginning on the 
first Monday in December, 1950, since the general election of 7 November, 
1950. But neither of them has ever applied to the Attorney-General for 
leave to bring an action in the nature of quo warrando under the provi- 
sions of Article 41 of Chapter 1 of the General Slatutes to determine 
their conflicting claims to the office. 

8. On 5 January, 1951, Roy Freeman, Glenn Reems, Marty Buckner, 
and Vaughn Carter, who are private citizens, residents and taxpayers of 
Madison County, made application to the Attorney-General for leave to 
bring an action in the nature of quo warranto in the name of the State 
upon their relation against both Ponder and Davis to try the conflicting 
claims to the office of Sheriff of Madison County, and tendered to the 
Attorney-General satisfactory security to indemnify the State against 
all costs and expenses which might accrue in consequence of the action. 
On the same day, the Attorney-General granted leave to the applicants, 
who are hereafter called the relators, to bring such suit for such purpose, 
and the relators thereupon brought this action against both Ponder and 
Davis to try the title to the Sheriffalty of Madison C'ounty. 

The complaint of the relators recounts the facts stated in the num- 
bered paragraphs set forth above, and makes the additional averment 
that the total number of votes actually cast at  the general election in 
Madison County for each candidate for the sheriffalty was as follows: 
3,513 for Ponder, and 3,482 for Davis. I t  prays "that E. Y. Ponder be 
declared the duly elected and qualified Sheriff of Madison County, North 
Carolina, for the four-year term beginning on the first Monday in Decem- 
ber, 1950, and ending the first Monday in December, 1954." 

The answer of the defendant E. Y. Ponder admits all of the allegations 
of the complaint, and prays for the same relief as that sought by the 
relators. 

The answer of the defendant Hubert Davis states in detail his claim 
to the sheriffalty. His answer alleges, in substance, that a true count of 
the votes given to each candidate for the office of sheriff was made in each 
of the twenty-four precincts of Madison County immediately after the 
polls were closed on 7 November, 1950; that such true count disclosed 
that Davis had received a majority of the votes actually cast for the two 
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candidates for sheriff, and consequently had been elected to that office; 
that upon the completion of the count, the registrars and judges of election 
of all of the twenty-four precincts prepared and certified to the Madison 
County Board of Elections written returns stating the true count; that be- 
fore the returns were delivered to the Madison County Board of Elections, 
five of them, to wit, the rethrns for the precincts designated as Township 
No. 1 Ward 4, Township No. 6, Township No. 7 ,  Township No. 8 
Ward 2, and Township No. 15, were fraudulently altered "with intent to 
deprive . . . Davis of the office of Sheriff of Madison County to which 
he had been . . . duly elected"; that the returns for Township No. 1 
Ward 4 were fraudulently altered to show the state of the poll for that 
precinct to be 117 for Ponder and 128 for Davis, whereas the true count 
for such precinct was 107 for Ponder and 132 for Davis ; that the returns 
for Township No. 6 were fraudulently altered to show the state of the 
poll for that precinct to be 200 for Ponder and 25 for Davis, whereas the 
true count for such precinct was 158 for Ponder and 25 for Davis; that 
the returns for Township No. 7 were fraudulently altered to show the 
state of the poll for that precinct to be 165 for Ponder and 117 for Davis, 
whereas the true count for such precinct was 155 for Ponder and 117 for 
Davis; that the returns for Township No. 8 Ward 2 were fraudulently 
altered to show the state of the poll for that precinct to be 184 for Ponder 
and 52 for Davis, d e r e a s  the true count for such precinct was 159 for 
Ponder and 52 for Davis; that the returns for Township No. 15 were 
fraudulently altered to show the state of the poll for that precinct to be 
295 for Ponder and 264 for Davis, whereas the true count for such 
precinct was 281 for Ponder and 264 for Davis; and that in consequence 
of these fraudulent alterations the so-called official returns received, 
tabulated, and accepted by the Madison County Board of Elections seem- 
ingly changed the result of the election by erroneously crediting Ponder 
with 101 votes more than the number actually received by him and Davis 
with 4 votes fewer than the number really cast for him. Although the 
answer of Davis asserts in general terms that there was much illegal 
voting at  the election in question, it does not allege that a single illegal 
vote was cast or counted for Ponder. I t s  prayer is that the defendant 
Hubert Davis "be declared the duly elected and qualified Sheriff of 
Madison County . . . for the four-year term beginning December 4, 
1950." 

The relators and Ponder replied to the answer of Davis, denying that 
there had been any alteration of the returns of the five designated pre- 
cincts. 

The trial of the action consumed virtually two weeks, and poduced 
an appeal record of 375 pages. All of the parties presented evidence 
before the trial jurors, who were summone'd from Yancey County under 
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the provisions of G.S. 1-86 to insure a fair and impartial trial of the 
cause. The testimony of the relators and that of Ponder tended to estab- 
lish their allegations and disprove those of Davis, iind the evidence of 
Davis tended to substantiate his allegations and negative those of the 
relators and Ponder. 

These issues were submitted to the jury: ' 

1. Was E. Y. Ponder duly and legally elected Sheriff of Madison 
County at  the General Election held on 7 November, 1950? 

2. Was Hubert Davis duly and legally elected isheriff of Madison 
County a t  the General Election held on 7 November, 1950? 

The jury answered the first issue "Yes," and left the second issue 
unanswered. The trial judge entered judgment on the verdict adjudging 
"that the defendant E .  Y. Ponder is the duly and legally elected Sheriff 
of Madison County, and was so elected in the General Election held on 
November 7, 1950." The defendant Hubert Davis excepted to the judg- 
ment, and appealed to the Supreme Court, making assignments of error 
sufficient to raise the questions hereinafter considered. 

Kesfer  Wa l ton  for the relators R o y  Freeman, Gi'enn Reems, M a r t y  
Buckner,  and V a u g h n  Carter, appellees. 

J .  W .  Haynes ,  A. E. Leake, and George A. Shuford for t he  defendant, 
E. Y .  Ponder, appellee. 

,J. M. Baley, Jr., and Clyde 41. Roberts for the d e f e ~ d a n t  Hubert  Davis, 
appellant. 

ERVIN, J. Before the trial jurors were selected or sworn, Davis made 
a rnotion alleging in detail that the interests of the relators and Ponder 
were '(identical and opposed to those of the defendant :Davis9' and praying 
"that the relators and defendant Ponder be permitted to exercise the six 
peremptory challenges to the jury allowed by statute to one party in a 
civil action and that this defendant be permitted to exercise the six 
peremptory challenges to the jury allowed by statute to the other party 
to a civil action, or that the defendant . . . Ponder be, in the discretion 
of the court, designated as a party-plaintiff and that hiis answer be treated 
as a complaint." The motion was resisted by the relators and Ponder. 
The former alleged that they brought the "action in good faith and of 
their own volition as citizens and taxpayers of Madiclon County for the 
sole . . . purpose of having a judicial determination made of the . . . 
controversy . . . as to who was legally entitled to hold the office of 
Sheriff of Madison County . . . as a result of the election held Novem- 
ber 7, 1950," and the latter asserted that he could not be made a party 
plaintiff because he did "not have leave of . . . the Attorney-General 
. . . to institute this action." 
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The trial judge ruled that the relators were entitled to six peremptory 
challenges under the provisions of G.S. 9-22, and entered an order deny- 
ing "the motion of the defendant Davis that the defendant . . . Ponder 
be . . . designated as a party plaintiff and that his answer be treated as 
a complaint." The order recited, however, "that there are divers and 
antagonistic interests between the defendants Ponder and Davis" and 
made this adjudication: "It is ordered and decreed by the Court, in its 
discretion, that the number of challenges to each defendant be and is 
hereby increased to four, that is, the defendant Ponder is to have four 
challenges, and the defendant Davis is to have four challenges, under 
Section 9-23, General Statutes of North Carolina." Davis noted an 
exception to this order. 

After Davis had used four peremptory challenges, he undertook to 
challenge two of the trial jurors, namely, Thad Bradford and Vance 
Hensley, peremptorily, and the trial judge disallowed such challenges on 
the ground that Davis had already exhausted the peremptory challenges 
allotted to him by law. Davis took exceptions to these rulings. 

He  complains that the relators and Ponder sought the same relief, and 
that in consequence the order and rulings of the trial judge permitted 
"his opposition to have ten peremptory challenges to his four." 

Be this as it may, the propriety of the order and rulings relating to 
peremptory challenges is plain when due heed is paid to general rules of 
practice created by pertinent statutes. I f  we are to have a government 
of laws rather than one of men, lawsuits must be tried according to 
general rules of procedure established by law for all like cases. Judges 
cannot be expected or permitted to devise special rules on the spur of 
the moment to fit the supposed exigencies of particular trials. 

The statutes codified as Article 41 of Chapter 1 of the General Statutes 
prescribe a specific mode for trying the title to a public office. Rogers 
v. Powell, 174 N.C. 388, 93 S.E. 917; Burke v. Co,mmissioners, 148 N.C. 
46, 61 S.E. 609; Ellison v. Raleigh, 89 N.C. 125. Such relief is to be 
sought in a civil action. G.S. 1-514; Cozart v. Fleming, 123 N.C. 547, 
31 S.E. 822. But a private person cannot institute or maintain an action 
of this character in his own name or upon his own authority, even though 
he be a claimant of the office. Saunders v. Gatling, 81 N.C. 298. The 
action must be brought and prosecuted in the name of the State by the 
Sttorney-General, G.S. 1-515; or in the name of the State upon the 
relation of a private person, who claims to be entitled to the office, S. v. 
Carter, 194 N.C. 293, 139 S.E. 605; Harkrader v. Lawrence, 190 N.C. 
441, 130 S.E. 35; Smith v. Lee, 171 N.C. 260, 88 S.E. 254; Stanford 
2). Ellingfon, 117 N.C. 158, 23 S.E. 250, 30 L.R.,4. 532, 53 Am. S. R. 
580; Rhodes v. Love, 153 N.C. 466, 69 S.E. 436; or in the name of the 
State upon the relation of a private person, who is a citizen and tax- 
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payer of the jurisdiction where the officer is to exercise his duties and 
powers. Midgett v. Gray, 158 N.C. 133, $3 S.E. 791 ; Barnhill v. Thomp-  
son, 122 N.C. 493, 29 S.E. 720; Ifoughtalling v. 2'a!jlor, 122 N.C. 141, 
29 S.E. 101; Hines v. Vann,  118 N.C. 3, 23 S.E. 932; Foard v. Hall ,  111 
N.C. 369, 16 S.E. 420. Before any private person can commence or 
maintain an action of this nature in the capacity of a relator, he must 
apply to the Attorney-General for permission to bring the action, tender 
to the Attorney-General satisfactory security to indemnify the State 
against all costs and expenses incident to thk action, and obtain leave 
from the Attorney-General to bring the action in the name of the State 
upon his relation. G.S. 1-516; Cooper v. Crisco, 201 N.C. 739, 161 S.E. 
310; Midgett c. Gray, 159 N.C. 443, 74 S.E. 1050. A single action may 
be brought against all persons claiming the same office to try their re- 
spective rights to the office. G.S. 1-520. - 

Since Ponder had no leave from the Attorney-General permitting him 
to sue as a relator, he was incapacitated by law to prosecute the instant 
action against Davis. The trial judge could not confw upon Ponder the 
legal power denied to him by positive legislative enactment through the 
simple expedient of designating Ponder a party-plaintiff and treating his 
answer as a complaint. For this reason, the motion of Davis was rightly 
denied. 

Clhallenges to the polls, ie . ,  to the individual jurors, are of two kinds: 
Challenges for cause; and peremptory challenges. A ,challenge for cause 
is a challenge to a juror for which some cause or reason is assigned. 
S. 71. Levy,  187 N.C. 581, 122 S.E. 386. d peremptory challenge is a 
challenge "which may be made or omitted according to the judgment, 
will, or caprice of the party entitled thereto, with'mt assigning any 
reason therefor, or being required to assign a reason therefor." 50 C.J.S., 
Juries, section 280. See, also, these North Carolina decisions : Oliphant 
v. R. R., 171 N.C. 303, 88 S.E. 425 ; I h p r e e  v. Virginia Home Insurance 
Co., 92 N.C. 417. The right to challenge jurors for cause may be exer- 
cised without limit as to number so long as the cause or reason assigned 
is su5cient. 50 C.J.S., Juries, section 268. I t  is otherwise, however, 
with respect to peremptory challenges. A litigant cmnot exercise any 
more peremptory challenges than the number allowed to him by law. 
8. v. Powell, 94 N.C. 965; Capehart v. Sfezuart, 80 N.C. 101. 

The general rule regulating-the right of peremptory challenge in civil 
actions is embodied in G.S. 9-22, which specifies that "the parties, or 
their counsel for them, may challenge peremptorily six jurors . . . with- 
out showing any cause therefor." This general rule limits all of the 
parties on one side of a civil case to a total of six peremptory challenges, 
no matter how numerous such parties may be. Bryan v. Harrison, 76 
N.C. 360. 



N. C.] FALL TERM, 1951. 303 

The general rule is subject to this statutory exception: I f  there are 
two or more defendants, and their interests are diverse and antagonistic, 
the judge may in his discretion, apportion the six peremptory chal- 
lenges among the defendants, or he may increase the number of peremp- 
tory challenges, so as to allow each defendant or class representing the 
same interest not more than four peremptory challenges. The statute 
which creates this exception, i.e., G.S. 9-23, expressly stipulates that "the 
decision of the judge as to the nature of the interests and the number 
of challenges shall be final.'' 

The relators had plenary authority to make both Ponder and Davis 
party defendants in this action for the purpose of trying their respective 
claims to the Sheriffalty of Madison County. The law did not require 
them to assume a posture of neutrality between the rival claimants. 
Indeed, i t  contemplated that they should take such position in the litiga- 
tion as they deemed consistent with truth. The general statutory right 
to six peremptory challenges devolving upon them as all the parties on 
one side of the case was not annulled or impaired by their assertion that 
justice lay with Ponder, or by Ponder's concurrence in that assertion. 
The statute creating the exception to the general rule regulating peremp- 
tory challenges in civil actions clothed with finality the decision of the 
trial judge awarding four peremptory challenges to each of the defend- 
ants. These things being true, the exceptions to the rulings on the 
peremptory challenges are untenable. 

I n  passing from this phase of the litigation, we think i t  not amiss to 
make some additional observations. I n  conformity with their statutory 
duties, the Madison County Board of Elections adjudged that Ponder 
was elected sheriff at  the general election of 7 November, 1950, and the 
Chairman of the Madison County Board of Elections furnished Ponder 
with a certificate of election reciting that conclusion. G.S. 163-86, 
163-91, and 163-92. The adjudication of the Board and the resultant 
certificate of election constituted conclusive evidence of Ponder's right 

u 

to the sheriffalty in every proceeding except a direct proceeding under 
*4rticle 41 of Chapter 1 of the General Statutes to try the title to the 
office. Ledwell v. Proctor, 221 N.C. 161, 19 S.E. 2d 234; Cohoon v. 
Suwin., 216 N.C. 317, 5 S.E. 2d 1 ; Cozarf v. Fleming, supra; Gatling v. 
Roone, 98 N.C. 573, 3 S.E. 392; Stvain v. McRae,  80 N.C. 111. Un- 
doubtedly Davis could hare obtained leave from the Attorney-General to 
bring such direct proceeding against Ponder and could have secured to 
himself as sole relator in such proceeding the statutory right to six per- 
emptory challenges. Instead of asserting his claim to the office in the 
lawful mode, Davis undertook to establish it by a species of physical force. 
I t  necessarily follows that if he mas disadvantaged by the rulings relating 
to peremptory challenges, he was simply hoisted with his own petard. 
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When the relators had produced their evidence and rested their case, 
Davis moved "that he be declared by the Court to be the duly elected 
Sheriff of Madison County." The judge denied the motion, and Davis 
excepted. The exception lacks validity. Under the Code of Civil Pro- 
cedure, the relators and Ponder had the right to htrve the issues of fact 
joined on the pleadings tried by the jury. G.S. 1-172. The motion 
called on the judge to usurp the function of that bodqy. Sparks v. Sparks, 
232 N.C. 492, 61 S.E. 2d 356. Besides, all the evidence before the court 
at  the time the motion was made tended to establish the election of 
Ponder. 

Davis reserved exceptions to the admission of these writings : (1)  The 
returns made by the registrars and judges of election in obedience to 
G.S. 163-85 stating the votes cast for the candidates for the office of 
Sheriff in the twenty-four precincts of Madison County ; (2)  the abstract 
of votes for county officers prepared by the Madison County Board of 
Elections in compliance with G.S. 163-88 reciting the votes cast for the 
candidates for the office of Sheriff in Madison County as a whole; and 
( 3 )  a tally sheet kept by Ponder's witness, Winston Rice, who assisted 
in counting the ballots in the precinct known as Township No. 1 Ward 4. 
Inasmuch as the returns and abstract were officiitl documents of the 
election officials, contained data germane to the issue, and were properly 
authenticated, they were admissible as substantive evidence. Roberts 
v. Culvert, 98 N.C. 580, 4 S.E. 127; 29 C.J.S., Elections, section 276. 
The tally sheet was identified by Winston Rice and two other witnesses, 
contained data agreeing with Winston Rice's testimony a t  the trial, and 
in consequence was competent to corroborate him. Bozvman v. Blanken- 
ship, 165 N.C. 519, 81 S.E. 746. 

Davis also saved exceptions to the exclusion of iestimony. The task 
of ruling on these exceptions is much simplified by focusing the judicial 
gaze on the basic principle which governs the admissibility of evidence. 

To be admissible as substantive evidence, testimony must satisfy this 
twofold requirement : (1)  I t  must be relevant; and ( 2 )  its reception must 
not be forbidden by some specific rule of law. iStansbury on North 
Carolina Evidence, section 77; Wigmore on Evidence (3rd Ed.), Sec- 
tions 9-10. 

Testimony is relevant if it reasonably tends to esttiblish the probability 
or the improbability of a fact in issue. Johnson v. R .  R., 140 N.C. 581, 
53 S.E. 362; Pettiford v. Mayo, 117 N.C. 27, 23 S.E. 252; S. v. Brantley, 
84 N.C. 766; 9. v. Vinson, 63 N.C. 335; I n  re C z ~ s h m n ' s  Estate, 213 
Wis. 74, 250 N.W. 873 ; Stansbury on North Carolina Evidence, Section 
78. For this reason, the relevancy of evidence in a civil action is to be 
tested by the pleadings, which define the facts put in issue by the parties. 
Parrish v. R.  R., 221 N.C. 292, 20 S.E. 2d 297. 
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There is no allegation in the case at  bar that any illegal votes were 
cast or counted for the defendant Ponder. The pleadings raise this 
single issue of fact: Were the returns from five specific precincts, to wit, 
Township No. 1 Ward 4, Township No. 6, Township No. 7, Township 
No. 8 Ward 2, and Township No. 15, altered after they were signed by 
the registrars and judges of election and before they were canvassed by 
the county board of elections by falsely crediting Ponder with more votes 
than the number actually received by him and Davis with fewer votes 
than the number really cast for him? 

Davis excepted to rulings of the trial judge excluding these things : 
The registration and poll books of the nineteen precincts whose returns 
were not in dispute; testimony showing that on the first Monday in 
December, 1950, Davis, who had been excluded from the office by the 
adjudication of the county board of elections, undertook to qualify as 
sheriff by signing an oath and executing a bond in the forms prescribed 
by statute; testimony indicating that the number of county ballots deliv- 
ered by the county board of elections to each precinct prior to the elec- 
tion exceeded the number of county ballots allegedly cast in the precinct 
a t  the election; testimony pointing out that W. Flynn, whose name was 
recorded on the poll book of Township No. 1 Ward 4, died at  some undis- 
closed time before the trial; testimony showing that P. Griffin, Floyd 
Rector, and Mrs. Will Searcy did not vote in Township 1 Ward 4 on 
7 November, 1950 ; testimony suggesting that Hugo Wild, a witness for 
Davis who stood by the polling place in Township No. 1 Ward 4 most of 
the day, did not see C. Ammons, L. Ammons, H. L. Bridges, Dillard 
Gentry, Mrs. Dillard Gentry, J im Gentry, Elisha Griffin, Mrs. P. Griffin, 
T. Griffin, W. Griffin, Will Hensley, H. Hoyle, Ola Hunter, Mrs. Zade 
Merrill, F. Reese or C. Rice vote in Township No. 1 Ward 4 on 7 Novem- 
ber, 1950 ; testimony tending to show that Troy Ramsey, a private person 
who did not testify in the cause, had two official ballots marked Demo- 
cratic in his possession on 7 November, 1950, and made an unsuccessful 
effort to bribe Lee F. Briggs, a qualified voter in Township No. 1 Ward 4 
and a witness for Davis, to place such marked ballots in the box in a 
surreptitious manner when he cast his own ballot; testimony pointing 
out that on the day before the election B. J. Ledford, the registrar of 
Township No. 6, where a total of 282 votes were allegedly given to both 
candidates for the sheriffalty, delivered to F. Ray Frisby a copy of the 
registration book for that precinct, showing that 373 persons were quali- 
fied to vote in Township No. 6 ;  testimony indicating that one of the 
judges of election in Township No. 6 was not acquainted with J. R. 
Boyd, J. R. Brown, M. J. Clark, H. M. Roberts, Mrs. H. M. Roberts, 
H. C. Vaughn, B. M. West, and John West, whose names appeared on 
the registration book of that precinct; testimony showing that J. B. 
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Austin, A. J. Brown, Mrs. A. J. Brown, Ray Brown, H. E. Carter, P. V. 
Carter, Lawrence Hagan, Minton Robinson, and Mrs. Minerva Sprouse, 
whose names appeared on the registration book of Township No. 6, were 
dead a t  the time of the trial; testimony merely disclosing that Banie 
Lusk, the registrar of Township No. 8 Ward 2, went to Marshall, the 
county seat, "to see what . . . returns had been reported from No. 8" 
after he had assisted in  counting and recording the votes cast in his pre- 
cinct; and testimony of Claude Davis, an agent of the State Bureau of 
Investigation and a witness for the defendant Davis, describing the 
appearance of the entry on the return for Township No. 15 reciting the 
votes allegedly cast for the candidates for the house of representatives. 

All of this testimony was properly excluded. Kone of it had any 
relevancy to the only controverted issue in the case, i.e., whether the 
returns from the five specified precincts were altered in the manner 
alleged between the time they were signed by the precinct officials and 
the time they were canvassed by the county board of elections. We 
indulge this observation at  this juncture: The evidence indicating that 
certain persons whose names appeared on the regist,*ation books of two 
of the precincts were dead at the time of the trial does not reasonably 
tend to establish anything except the tragic truth that registered electors 
are subject to the unhappy mortality which is the inescapable lot of all 
mankind. 

The evidence proffered by Davis tending to show that more than 
twenty-five persons voted for him in Township No. 6 was rightly rejected 
under his own pleading. His  answer alleged with absolute positiveness 
that only twenty-five ballots were cast for him in that precinct. 

Davis noted exceptions to the exclusion of the testimony of the wit- 
nesses George Bridges, E. V. Ledford, and Abner Wild as to the contents 
of certain documents which had been received in evidence. This testi- 
mony was clearly incompetent under the specific rule of law which 
deelares that a writing is the best evidence of its own contents. S. v. Ray, 
209 N.C. 772, 184 S.E. 836; Harris v. Singletary, 193 N.C. 583, 137 
S.E. 724. 

The trial judge correctly held that the hearsay r ~ d e  precluded Davis 
from introducing the statements made by his counsel to the witness 
Judson ~ d w a r d s ~ t h a t  more people voted -than there were names listed 
on poll books in some precincts" and "that returns in !some precincts were 
changed"; the statements made by unidentified perrions to the witness 
Claude Davis, an agent of the State Bureau of Investigation, concerning 
various events allegedly happening in Madison County at  the election of 
7 November, 1950; the statement allegedly made by Troy Ramsey to the 
witness Andy Gosnell that the latter was to use $7.50 handed to him by 
the former to pay Lenora Gosnell, a registered voter in Township No. 1 
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Ward 4, for voting; and the statement made by Winston Rice, a private 
person who assisted the precinct officials of Township No. 1 Ward 4 in 
counting ballots, to the witnesses W. B. Robinson and Clyde Wallin that 
Davis led Ponder by 30 votes in Township No. 1 Ward 4 after all ballots 
cast in that precinct had been counted. M e w e l l  v. Whibmire, 110 N.C. 
367, 15 S.E. 3. I t  is noted, in passing, that Davis offered the last men- 
tioned statement in evidence before Winston Rice became a witness in the 
case, and that he did not tender the same a second time to impeach 
Winston Rice after the latter took the stand for Ponder and deposed that 
the final count in Township No. 1 Ward 4 "was Davis 128 and Ponder 
117." 4 C.J.S., Appeal and Error, Section 291b (3). 

Davis excepted to the ruling of the trial judge sustaining the objection 
of the relators and Ponder to this question propounded to Judson 
Edwards, a witness for relators, by counsel for Davis : "Did you check 
the poll books in  any of the precincts to determine if more votes were 
counted than were on the poll book in that precinct?" This ruling occa- 
sioned Davis no harm, for the witness Edwards would have replied "I did 
not" if he had been permitted to answer. A like observation applies to 
the exception to the action of the trial judge upholding the objection of 
Ponder to this question asked his witness George Bridges by counsel for 
Davis: "I ask you if you don't know that he ( i .e . ,  Will Hensley) has 
been moved for seven years from your precinct?" The witness Bridges 
had already testified that he did not know Will Hensley. 

We have now reviewed all exceptions to the exclusion of evidence save 
Exception No. 65, which was taken under the circumstances delineated 
below. 

The trial of the action engrossed the attention of the Superior Court 
for virtually two weeks. Upwards of a hundred persons were subpoenaed 
from their employments to testify as witnesses. They gave voluminous 
evidence. F. E. Runnion, a private citizen and a witness for Davis, 
testified without objection that he assisted the precinct officials in Town- 
ship No. 1 Ward 4 in counting the ballots after the polls were closed; 
that he used a tally sheet in such undertaking; that the final count in 
the race for Sheriff in Township No. 1 Ward 4 was "Ponder 107 and 
Davis 132"; and that such final count appeared on the face of his tally 
sheet, which was received in evidence without objection. The witness 
Runnion undertook to testify to the additional fact that at  the termina- 
tion of the counting he told the persons present at the polling place that 
"Davis had 25 majority." The trial judge rejected this additional fact 
on objection by Ponder. 

The testimony of Runnion as to the extrajudicial statement made by 
him at the polling place was not admissible as substantive evidence. But 
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it was competent to corroborate him as a witness, for he gave similar 
evidence on the trial. S. v. Spencer, 176 N.C. 709, 97 S.E. 155. 

Davis offered the excluded testimony of the witness Runnion generally; 
Ponder made a general objection to its admission; and the trial judge 
sustained such general objection. Davis merely noted his Exception 
No. 65 to this ruling. H e  did not ask the judge to admit the testimony 
for the limited purpose for which i t  was competent, i.e., to corroborate 
Runnion as a witness. There is sound authority and reason to support 
the view that the trial judge cannot be charged with legal error in  exclud- 
ing the evidence under these circumstances. Stansbury on North Caro- 
lina Evidence, section 27 ( f )  ; 4 C.J.S., Appeal and Error, section 281. 

I t  is unnecessary, however, for us to make any adjudication on this 
precise point. For the purpose of this particular appeal, i t  will be taken 
for granted that the trial judge made a legal misstep when he excluded 
the testimony of Runnion as to his statement at  the polling place that 
"Davis had 25 majority" in  Township No. 1 Ward 4. Even so, the 
rejection of this statement must be held harmless on the present record. 
I t  is not conceivable that this comparatively inconsequential bit of cor- 
roborative evidence would have affected the verdict of the jury in any 
degree had i t  been admitted in evidence on the protracted trial of the 
action in the Superior Court. Call v. ~Sfroud, 232 1V.C. 478, 61 S.E. 2d 
342; S. v.  Mundy, 182 N.C. 907, 110 S.E. 93. For this reason, we are 
unwilling to hold that the exclusion of this small piece of corroborative 
evidence compels us to inflict upon the parties, the taxpayers, and the 
witnesses the monstrous penalty of a new trial. 

We have studied the twenty-two exceptions to the charge with great 
care. None of them are tenable. When the charge is read as a whole, 
i t  reveals that the judge stated the evidence correctly, summed up the 
contentions fairly, and explained the law accurately. The rulings as to 
issues were sound. The issues actually submitted were joined on the 
pleadings and were sufficient to present all controverted matters to the 
jury. Lloyd v. T7enable, 168 N.C. 531, 84 S.E. 855. The remaining 
exceptions are formal and merit no discussion. 

An ancient axiom asserts that no wretch e'er felt the halter draw with 
good opinion of the law. I t  cannot be gainsaid, however, that the appel- 
lant has no just cause to complain. H e  has had a fair  trial in point of 
law in the Superior Court before an able and learned jurist who safe- 
guarded all his legal rights with the cold neutrality of the impartial 
judge. The controverted issue of fact was decided against him on suffi- 
cient evidence by a disinterested jury, the body created by law to deter- 
mine truth from conflicting testimony. H e  has, indeed, had his day 
in court. 
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T h e  judgment  of t h e  Superior  Cour t  will be upheld, f o r  the  record 
shows that there is in l a w  

N o  error. 

VALENTINE, J., took n o  p a r t  i n  the  consideration o r  decision of this 
case. 

JOSEPH TELESPHORE MILLER, JR., v. FIRST NATIONAL BANK O F  
CATAWBA COUNTY. 

(Filed 31 October, 1951.) 

Executors and  Administrators 8 1%- 
A court of equity has jurisdiction of a n  action by the personal repre- 

sentative to obtain approval of the court for the sale of assets of the 
estate to pay debts and to effectuate the purposes of the trust set up by the 
will, all  beneficiaries of the estate being made parties. 

Judgments Q ab- 
Mere irregularities in the rendition of a judgment within the jurisdiction 

of the court does not subject the judgment to collateral attack by inde- 
pendent action, the remedy being by motion in the cause. 

Fraud  Q 1- 
Constructive fraud is based upon breach of a fiduciary obligation, and 

intent to deceive and actual dishonesty a re  not requisite. 

Judgments  Q 27- 
I n  order to be ground for collateral attack of a judgment, fraud must 

be extrinsic and relate to the manner in which the judgment was procured 
and be such fraud a s  prevents the court from considering the cause on 
its merits. 

Executors and  Administrators 8 81 : Judgments  8 9 7 e A l l e g a t i o n s  held 
insnfficient t o  show extrinsic fraud i n  obtaining judgment authorizing 
sale of assets of estate. 

I t  appeared from the complaint and the judgment rolls attached thereto 
that  the judgment authorizing the executor to sell to the issuing corpora- 
tion certain stock constituting personal assets of the estate was entered in 
a n  action in which the minor beneficiary was represented by a competent 
guardian ad litem, who made full investigation, that  the sale of the assets 
was necessary to pay debts of the estate and to effectuate the purposes 
of the trust set up by the instrument, that interested persons 8ui jurZa sold 
their stock upon identical terms, that  the stock a t  that time was not mar- 
ketable, and that  a comparable sum could not be obtained by forced liquida- 
tion of the corporation. The complaint further alleged that  the trustee 
negligently failed to sell the stock a t  a n  earlier date when the stock had 
a ready market, that  the later sale was made necessary by the trustee's 
own mismanagement, that  the trustee was interested in  the corporation 
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purchasing the stock by reason of interlocking directorates and business 
associations, and that such sale was for less than the value of the stock 
and against the interest of the minor. Held: Even though the complaint 
be sufficient to allege constructire fraud it is insufficient to allege extrinsic 
fraud in the procurement of the judgment so as to render the judgment 
subject to collateral attack. 

6. Judgments 8 32- 
While ordinarily estoppel by judgment must be pleaded, where all the 

facts necessary to constitute the estoppel are set out in the complaint for 
the purpose of attack, and defendant moves to strike the allegations on the 
ground that the matters alleged were precluded by the judgment, the qnes- 
tion of estoppel by judgment is properly presented. 

7. Pleadings § 31- 
While the insufficiency of the complaint to state a cause of action must 

be raised by demurrer, where certain paragraphs thereof are precluded by 
prior judgment between the parties, objection to such portions may be 
raised by motion to strike, since in such case they are "irrelevant" for the 
purpose for which they were inserted. G.S. 1-1.53. 

APPEAL by defendant from Gwyn, J., May Term, 1951, of CATAWBA. 
Reversed. 

Plaintiff's action is to surcharge and falsify the accounts of First 
Security Trust Company (now merged with defendant Bank) as executor 
and trustee of the estate of plaintiff's father, Joseph Telesphore Miller, 
and to recover amounts alleged to be due by reason of negligence and 
mismanagement by the fiduciary. 

The case comes up on defendant's appeal from the ruling of the trial 
judge denying its motion to strike certain portions of the complaint 
hereinafter set out. 

I t  is alleged in the complaint that defendant First National Bank of 
Catawba County is successor of First National Bank of Hickory, and 
that by merger o r  consolidation a subsidiary corporalion, First Security 
Trust Company, was taken over and its operations and fiduciary business 
continued, defendant acquiring its assets and assunling its liabilities; 
that First  Security Trust Company was made executor and trustee under 
the will of Joseph T.  Miller, who died in  1935, and took possession of all 
the real and personal property of his estate, of which the plaintiff, the 
only son of the testator, was the principal beneficiary. I t  was further 
alleged that the named Trust Company was grossly negligent and mis- 
managed the estate, particularly in respect to dealing with the shares 
of stock of Hutton & Bourbonnais Company. which it failed to dispose 
of advantageously; that 754 shares of par value of $100 which would 
have belonged to plaintiff were wrongfully disposed of. I n  section 10 of 
the complaint i t  is alleged the First Security Trust Company as executor 
in 1939 instituted action against the plaintiff, then 17 years of age, 
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alleging there was no  ready market for these shares and asked that  the 
real estate devised to  plaintiff be sold to prevent sacrifice of values, 
though the personal estate was more than sufficient, and it is alleged this 
was done to extricate itself from the results of i ts  own negligence. It 
was alleged that  the Superior Court was without jurisdiction to entertain 
this action. 

Defendant moved t o  strike section 10 of the complaint, and also 
sections 11, 12, 1 3  and 14, which are quoted in full as follows: 

(11) "Following the commencement of the said suit the plaintiff's 
mother employed counsel for the  purpose of preventing the sale of the 
real estate belonging to him, and for the further purpose of trying to 
protect his and her interests in the estate and the administration thereof. 
Counsel so employed endeavored to get the cooperation of First  Security 
Trust Company and of Hutton 6. Bourbonnais Company in making an 
appraisal of the assets of Hutton &. Bourbonnais Company for the pur- 
Doses of determining the true value of the stock of Hutton & Rourbonnai.: 
Company, and for the further purpose of attempting to no rk  out some 
plan which would conserve the r.alue of the said stock and enable the 
First  Security Trust  Company, as Executor under the will of the plain- 
tiff's father to obtain enough cash to settle the  state. I luring 1939, and 
particularly after the invasion of Poland by h m a r ~ y  in September 
1939, business began to improve rapidly, and there was substantial im- 
provement in the lumber business, in which Hut ton  & Bourbonnais 
Company was engaged. These facts were well k n m n  to the First  Se- 
curity Trust  Company and to i ts  attorney. Notwithstanciiilg the general 
improvement in business. and the specific improvement in the affairs of 
Hutton & Bourbonnais Company which increased the ralue of its stock, 
the First  Security Trust  Company failcd to cooperate with counsel em- 
ployed by plaintiff's mother or to act on its own account to t h ~  extent 
that it virtually abdicated the duties of its ofice as Executor under t h ~  
will of the plaintiff's father in connection with the stock of Hutton & 
i3ourbonnais Company. B y  i ts  wrongful conduct, i t  created a situation 
in  which the sale of the stock a t  a fa i r  price was rendered impossible, and 
in which there were only two choices; first, to sell the stock a t  what could 
be ohtainrcl for  i t  without resorting to an attempt to  force a liquidation, 
or, . : c c m c l ,  to attempt to force a liquidation and reorganization of Hutton 
& Rourbonnais Company through a receivership, thr  outc'onw of which 
was doubtful both a s t o  whetherthe Court ~ rou ld  nmoint  a receiver. and . . 
a9  to the amount which could be finally der i~ct l  from the liquidation. 
The plaintie is informed. belieres and alleges that  this qit~iation was 
produced by the negligence and misconduct of the First  Security Trust 
Company as herein alleged. Counsel emp1o;r.d by plaintiff's mother 
finally agreed to a sale of the stock upon the terms hereinafter set forth, 
but plaintiff is informed, believes and alleges that such agreement was 
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made because of the situation then existing, and not because it was be- 
lieved that the purchase price represented the actual and true value of 
the said stock." 

(12) "In the meantime, on September 11, 1939, counsel employed by 
plaintiff's mother had been appointed his guardian tld litem in the action 
then pending and there had been several extensions of time to file answer 
therein. The plaintiff's mother was not made a par) y to said action until 
the May Term in 1940. On June 17, 1940, First Security Trust Com- 
pany filed in  said action a purported pleading, described as an amended 
petition, in  which i t  sought the authority of the Court to transfer 1171 
shares of the stock of Hutton & Bourbonnais Company to that corpora- 
tion in exchange for the stocks described in Paragraph 11 of the petition, 
$6,500.00 in  cash, $6,500.00 in real estate and $21,500.00 payable at the 
rate of $5,000 twelve months after date, $5,000 two years after date and 
$11,500 three years after date. The said amended petition among other 
t h i n g  alleges that Alice Williamson Miller, the decedent's widow, Mary 
Alice Coyle Carter and Natalie Coyle desire that their shares of the stock 
of Hutton & Bourbonnais Company be sold and that they accept in lieu 
thereof their proportionate part of the net proceeds of the sale. I t  fur- 
ther alleges that the petitioner has made a careful investigation of the 
affairs of Hutton & Bourbonnais Company and thai; it is convinced that 
the offer is a fair and reasonable one and that 'it is far  more than your 
petitioner can hope to secure by a public sale of said stock and that it is 
as much as your petitioner could realize by a forced liquidation of Hut- 
ton & Bourbonnais Company.' Nowhere in the said petition is there any 
allegation as to  the true value of the said stock nor as to the true value of 
the stocks, real estate and notes for which the said stock was exchanged. 
One of the conditions imposed upon the acceptance of the offer by the 
First Security Trust Company was the consent of all of the stockholderq 
of Hutton & Bourbonnais Company and the plaintiff's Guardian A d  
Litern imposed an  additional condition that it be consented to by all the 
creditors of Hutton & Bourbonnais Company, and that the Court in its 
judgment finds that the offer made by IIutton & Bourbonnais Compa~ry 
was made with the approval of its creditors and the consent of all its 
stockholders. Answers to the amended petition were filed by the Guard- 
ian Ad Litem of the plaintiff and by the other defendants on June 17, 
1940, the same day on which the said amended petition was filed. Coun- 
sel for First Security Trust Company in the action above referred to 
was Charles W. Bagby, and the plaintiff is informed and alleged that the 
said Charles W. Bagby represented the First Secur~ty Trust Company. 
Executor under the Will of Joseph Televphore Miller, at the time of the 
commencement of said action and throughout all the negotiations and 
proceedings in said cause." 



N. C.] FALL TERM, 1951. 313 

(13) "The plaintiff is informed, believes and alleges that Hutton & 
Bourbonnais Company was a debtor of First National Bank of Hickory 
at  the time of the said proceedings, that i t  was a depositor in said bank, 
and that i t  had other business relations with said bank ; that one or more 
of the officers and directors of Hutton & Bourbonnais Company were 
directors of the First National Bank of Hickory and also of First Se- 
curity Trust Company; that officers and directors of Hutton & Bour- 
bonnais Company also had private business transactions with First 
National Bank of Hickory, and also with First Security Trust Company; 
that First Security Trust Company and Charles W. Bagby, with others, 
were Executors and Trustees under the will of A. B. Hutton, deceased, 
and as such Trustees they owned 505 shares in a trust for A. B. Hutton, 
J r .  and 195 shares in a trust for Doris Hutton Councill, making a total 
of 700 shares of the stock of Hutton & Bourbonnais Company owned by 
them as such Trustees. During the month of June 1940 about the same 
time that the amended petition and answers were filed in the action 
brought by First Security Trust Company, Charles W. Bagby and others 
through their attorney, C. David Swift, who was partner of Charles W. 
Bagby, commenced a civil action in the Superior Court of Catawba 
County as Executors and Trustees under the will of ,4. B. Hutton for 
the purpose of obtaining the authority of the Court to consent to the 
purchase by Hutton & Bourbonnais Company of the Miller stock. The 
complaint in said action is verified by Donald Hutton, Charles W. Bagby 
and by George D. Taylor, an officer of First Security Trust Company. 
The answer of one guardian ad litem in said action was filed on July 3, 
1940 and answer of another guardian ad litem on July 10, 1940. Judg- 
ment in said cause was entered on July 10, 1940, the same day on which 
the judgment was entered in the case involving the Miller estate. All of 
the summonses, complaints, answers, orders, judgments and other docu- 
ments constituting the judgment roll in the two civil actions are hereby 
referred to and made a part of this complaint, and will be offered in 
evidence at  the trial of this cause, not for the purpose of proving the 
truth of the contents thereof, but for the purpose of showing the i r r e p -  
larities, inconsistencies, contradictions and omissions therein. The 
plaintiff had no knowledge of the irregularities in the civil actions re- 
ferred to in paragraphs 12 and 13 of this complaint nor of the inconsistent 
positions of the First Security Trust Company and Charles W. Bagby 
therein until about June 1950." 

(14) "The plaintiff is informed, believes and alleges, as hereihbefore 
alleged, that the Superior Court of Catawba County had no jurisdiction 
in the action commenced on May 1, 1939, above referred to, that having 
no jurisdiction, the filing of the amended petition and answers thereafter 
conferred no jurisdiction; that plaintiff's guardian ad  litem also repre- 
sented his mother and two sisters in the said action; that the court did 
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not hear evidence relating to  the true value of the stock of Hutton &. 
Bourbonnais Company or as to the value of the assei,s of Hutton & Bour- 
bonnais Company so that the Court could arrive at  an independent 
judgment as to the value of the said stock, but that the court's order 
approving the sale was based upon the alternative of a forced liquidation. 
The plaintiff is informed, believes and alleges that First Security Trust 
Company by reason of conflicts of interest had been wholly disqualified 
to act as executor and trustee under his father's will from the date of its 
qualification on August 1, 1935, until the sale of said stock of Hutton & 
Bourbonnais Company in  1940, such conflict of interest arising out of 
the facts hereinafter set forth. First Security Trust Company was a 
wholly owned subsidiary of the First  National Bank of Hickory, and, by 
reason of stock ownership and common officers and directors, was under 
the domination of, and in fact, was the alter ego of s<iid bank. The First 
National Bank of Hickory was, as plaintiff is informed, believes and 
alleges, directly or indirectly a creditor of Hutton dz Bourbonnais Com- 
pany. The relationship between First National Bank of Hickory and 
Hutton & Bourbonnais Company and its officers and directors and with 
members of the Hutton family had been very close for many years. Some 
of the officers and directors of Hutton 8: Bourbonnais Company were di- 
rectors of the said bank. G. N. Hutton, one of the founders of Hutton 
& Bourbonnais Company, was, until his death, a director of First Na- 
tional Bank of Hickory, and was one of the incorporators and a director 
of First Security Trust Company. Hutton & Bourbonnais Company and 
its officers and directors were depositors in the First National Bank of 
Hickory. First Security Trust Company and its attorney, Charles W. 
Bagby, were executors and trustees under the will of A. B. Hutton, and 
as such owned 700 or more shares of the stock of Hutton & Bourbonnais 
Company. The will of A. B. Hutton prohibited his executors and trustees 
from selling his stock in Hutton & Bourbonnais Company at a sacrifice. 
I n  view of the fact that the sale of the Miller stock to Hutton & Bourbon- 
nais Company was conditioned upon the consent of all of its stockholders 
and creditors, the executors and trustees of A. B. Hutton were, in effect, 
buyers of the Miller stock to the extent of their interest in Hutton & 
Bourbonnais Company so that First Security Trust Company and its 
attorney on the same day, in the same Court, and before the same judge 
were representing a buyer and a seller, or were at  least representing 
such conflicting interests as to totally disqualify them from acting as 
executor and trustee or as attorney for the executor and trustee in the 
action relating to the sale of the Miller stock. The plaintiff is informed, 
believes and alleges that the attention of the court was not called to these 
inconsistencies and conflicts of interest, and that there was no disclosure 
to the court of the conflicts of interest arising out of i he other facts here- 
inbefore alleged. The plaintiff is further informed, believes and alleges 
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that the facts herein alleged disqualified First Security Trust Company 
from acting as Executor or as Trustee under the will of Joseph Tele- 
sphore Miller either under the judgment or under the will of Joseph 
Telesphore Miller or by virtue of its qualifications as executor or trustee." 

Defendant also moved to strike the following portion from section 16 : 
"The plaintiff is informed, believes and alleges that throughout the 

year 1940 and continuously since that time the stock of Hutton & Bour- 
bonnais Company had a fair market value and an intrinsic value much 
higher than the amount for which said stock was disposed of or which 
was actually derived therefrom by the First Security Trust Company. 
The plaintiff is further informed, believes and alleges that on March 25,  
1947, the said stock had a fair market value of not less than $100.00 
per share." 

Defendant's motion to strike, except as to a small portion of para- 
graph 12 of the complaint, was denied and defendant appealed. 

W a d e  Lefler and R a t c l i f ,  V a u g h n ,  H u A o n  & FerreZl for p l a i n t i f ,  
appellee. . 

T. P. Pruitt and Willis & Geitner  for defendant  appellant.  

DEVIN, 0. J. The defendant Bank appealed from the denial of its 
motion to strike certain paragraphs from the complaint filed in the suit 
instituted by the plaintiff to surcharge the accounts of First Security 
Trust Company as executor and trustee of his father's estate. I t  is 
alleged the defendant Bank had absorbed by consolidation or merger the 
named Trust Company and assumed its liabilities. The gravamen of 
the charge in the complaint is negligence and mismanagement on the 
part of the Trust Company constituting a breach of trust, particularly in 
respect to the sale of 754 shares of stock of the Hutton 8: Bourbonnais 
Compa'ny which had been bequeathed in trust for the plaintiff under his 
father's will. Plaintiff, now of full age, seeks to recover damages for 
the loss alleged to have resulted. He alleges that the conduct of the 
Trust Company, for which the defendant Bank is now liable, under the 
circumstances set out at  length, amounted to a constructive fraud upon 
his rights. I n  order to present the entire matter plaintiff has also set 
out in his complaint the fact that a judgment of the Superior Court was 
rendered in a proceeding instituted by the Trust Company as executor 
in which all interested persons were made parties, including the present 
plaintiff, approving the sale of the shares of stock now complained of. 
The judgment roll, including the pleadings, findings and judgment, is 
attached to the complaint and for the purpose of attack made part of it. 

Plaintiff's allegation that the sale of the shares of stock complained of 
was approved by a judgment of the Superior Court in an adversary 
action in which the plaintiff here was party defendant and appeared by 
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a guardian ad litem, and answered, nothing else appearing, would raise 
a complete defense to his complaint on that ground, and his allegations 
of negligence and mismanagement in respect to the sale of this stock 
would not avail against a valid judgment rendered by a court having 
jurisdiction of the parties and of the subject matter. 

I t  is alleged that the Superior Court which rendered the judgment was 
without jurisdiction of the subject matter, but we do not think the judg- 
ment is open to attack on this ground, as a court of equity has power to 
entertain a petition to sell land to pay debts, though personal property 
remains undisposed of, in  order to preserve the personal property from 
being sacrificed (Settle v. Settle, 141 N.C. 553, 54 S.E. 445; King v. 
R. R., 184 N.C. 442, 115 S.E. 172). However, no action was taken on 
this petition, and some time later an amended petition was filed, which 
the present plaintiff's guardian ad litem and the adult defendants 
answered, presenting a proposal for the sale of this stock and asking the 
court's approval and authority to the executor to aonelude the sale for 
the rea'sons assigned. 

The facts set out would seem to indicate the cclurt had jurisdiction 
both of the parties and of the subject matter. Hence mere irregularities 
in  the rendition of the judgment would not justify an independent action 
to avoid its effect. Irregularities may be corrected by motion in the 
cause. McIntosh, sec. 652; Simms v. Sampson, 221 N.C. 379, 20 S;E. 
2d 554; Carter v. Rountree, 109 N.C. 29, 1 3  S.E. 71t3. -- 

The remaining ground left the plaintiff upon which to maintain his 
action, in  the face of tkie judgment which would otherwise bar his access 
to the relief demanded, is that of fraud. He  alleges the judgment was 
void for constructive fraud on the part of the Trust Company which 
entered into the rendition of the judgment. 

Constructive fraud differs from active fraud in  that the intent to de- 
ceive is not an essential element, but it is nevertheless fraud though it 
rests upon presumption arising from breach of fiduciary obligation 
rather tha'n deception intentionally practiced. 23 A.J. 756; Rhodes v. 
Jones, 232 N.C. 547, 61 S.E. 2d 725 ; Hatcher v. Williams, 225 N.C. 
112, 33 S.E. 2d 617; City Bank Farmers Trust Co. v.  Cannon, 291 N.Y. 
125; Ryan v. Plath, 18 Wash. (2 )  839. 

Constructive fraud has been frequently defined as "a breach of duty 
which, irrespective of moral guilt, the law declarec~ fraudulent because 
of its tendency to deceive, to  violate confidence or to injure public in- 
terests. Neither actual dishonesty nor intent to deceive is an essential 
element of constructive fraud." 37 C.J.S. 211; Greene v. Brown, 199 
S.C. 218. 

The plaintiff alleges in substance that the sale of' the shares of stock 
by the trustee, to the injury of plaintiff, under the circumstances set out 
in the complaint, constituted a breach of the fiduciary obligation im- 
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posed upon the Trust Company in  good conscience to guard the interests 
of the infant beneficiary, and was hence constructively fraudulent. 

But if plaintiff's complaint be sufficient to allege constructive fraud, 
he  is confronted by another hurdle. 

I n  order to sustain a collateral attack on a judgment for fraud i t  is 
necessary that the allegations of the complaint set forth facts constituting 
extrinsic or collateral fraud in the procurement of the judgment. I t  is 
well settled that the fraud for which a judgment may be vacated or en- 
joined in equity must be in the procurement of the judgment. Home tl. 
Edwards, 215 N.C. 622, 3 S.E. 2d 1 ; McCoy v. Justice, 199 N.C. 602, 
155 S.E. 452; Moftu v. Davis, 153 N.C. 160, 69 S.E. 63; U. S. V .  Throck- 
morton, 98 U.S. 61; Freeman on Judgments, sec. 1233. "Extrinsic or 
collateral fraud operates not upon matters pertaining to the judgment 
itself but relates to the manner in which it is procured." Freeman on 
Judgments, sec. 1233. 

I n  McCoy v. Justice, supra, Justice Adams quotes with approval from 
Freeman on Judgments : "For judgments are impeachable for those 
frauds only which are extrinsic to the merits of the case, and by which 
the court has been imposed upon or misled into a false judgment. They 
are not impeachable for frauds relating to the merits between the parties. 
All mistakes and errors must be corrected from within by motion for a 
new trial, or to reopen the judgment, or by appeal." Where the fraud 
is extrinsic or collateral, operating without, the remedy also is without, 
and the judgment may be collaterally attacked or set aside by an inde- 
pendent action. McIntosh 745; Garter v. Rountree, 109 N.C. 29, 13 
S.E. 716. 

To avoid a judgment on this ground there must be shown extrinsic 
fraud, or fraud collateral to the matters in issue and heard by the first 
court, and not fraud in the matter on which the judgment was rendered. 
U. 8. v. Throckrnorton, supra. "The fraud which warrants equity in inter- 
fering with such a solemn thing as a judgment must be such as is prac- 
ticed in  obtaining the judgment and which prevents the losing party 
from having an adversary trial of the issue." Motfu  v. Davis, supra. 

The question here is whether the fraud charged relates to inequitable 
conduct on the part of the trustee which prevented the court from con- 
sidering the plaintiff's case, or whether the court was imposed upon to 
the extent that facts material to the present plaintiff's case and in his 
interest were concealed or were not presented. McLean v. McLean, 233 
N.C. 139, 63 S.E. 2d 138. 

The plaintiff's position is that the allegations of his complaint con- 
sidered in the light favorable for him are sufficient to make out a case 
of constructive fraud. He  contends the facts alleged show that the Trust 
Company, executor and trustee under the will, in breach of its trust 
negligently failed in 1938 to sell a portion of the shares of stock referred 
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to a t  a time when a price of $50 per share was obta~nable, and tha t  i n  the  
suit i t  instituted in 1939 i t  was seeking to extricate itself from the  con- 
sequences of its mismanagement; that  in the proceeding now attacked i t  
occupied inconsistent positions, and that  in consequence of interlocking 
directorates and close business associations among those who controlled 
the defendant Bank, its subsidiary the Trust  Company, and the Hutton 
& Bourbonnais Company, the corporation whose stock was the subject of 
negotiation and sale, interests represented by the executor and trustee 
were conflicting, and that  the trustee in breach of the trust did not act 
i n  the interest of the plaintiff who was then 18 years of age; that  as 
result of negligence valuable shares of stock were sold for an  inadequate 
price; that  a t  the same time the sale of 700 shares of stock in the same 
corporation were being negotiated and sold by the Hut ton  Estate of 
which the Trus t  Company was one of the exemtors and trustees; that  
some of the officers and directors of Hut ton  iE: Bourbonnais were also 
directors of the defendant Bank, and the Rank was a creditor of Hutton 
& Bourbonnais Company. 

Plaintiff further alleged that  no evidence v a s  presented to the court 
which rendered the judgment in  1940 as to the true valiie of the shares 
of stock; t ha t  while judgments were rendered by the court in this case 
and the Hutton Estate case on the same day, the attention of the court 
was not called by the trustee to the conflict of i n t e r ~ s t  among the parties 
i n  the purchase and sale of this stock. Plaintiff cites as authority for  
his position, among others: Bra7za.m v. Floyd, 214 S .C. 77, 197 S.E. 873; 
Hatcher v. Williams, 225 N.C. 112, 33 S.E. 2d 61:'; XcZVinch v. T w t  
Cfo., 183 N.C. 33, 110 S.R. 663 ; City Rani- Farrnrrs Trust Co. v. Cannon, 
291 N.Y. 125;  City Bank- Farmers  1'ixst Co. zl. :'aylor, 69A ( 2 )  234 
(R.I.) ; Ryan v. Pluth, 18 Wash. (2 )  839; G.S. 36-28. 

On the other hand, the defendant's rnotion to strike as  irrelevant the 
allegations in the complaint which r e h t e  to the sale of these shares of 
stock, was based on the ground tha t  according to the coniplaint and the 
exhibits attached the sale v a s  approxed by a ralirl judgment of the 
Superior Court, and that  any irregularities allegcd are insufficient to 
justify a collateral attack on this judgment. 

It appears from the complaint and the judgment 1-011s attached thereto 
that  plaintiff's father died teqtate in 1035, and that at the date of the 
judgment referred to, J u l y  10, 1840, there was n ,  personal property, 
except the shares bequeathed in  trust  for the plainti@, with which to pay 
the balance of the debts of the estate and to provide for the maintenance 
of plaintiff, testator's son;  tha t  i t  had been necessary t o  ask for  orders 
of court authorizing the executor to borrow money to pay for the educa- 
tion of the plaintiff. I n  1939 the executor instituted a n  action to sell 
real properG for this purpose rather than sacrifice the shares of stock 
for which i t  wa's alleged there mas no market. 111  that  suit, the court 
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appointed as guardian ad litem of the present plaintiff L. P. McLendon, 
a n  experienced and reputable lawyer of the Guilford bar, who had no 
connection or association with any of the parties interested. The petition 
to sell land was not prosecuted, but in 1940, a year later, the executor 
filed an amended petition asking for authority to sell the shares of stock 
to the issuing corporation the Hutton & Bourbonnais Company upon the 
terms therein set out. The guardian ad litem filed an answer in which 
he set out that since his appointment as guardian ad litem he had per- 
sonally attended meetings of the stockholders of Hutton & Bourbonnais 
Company and had repeatedly conferred with officials of the Trust Com- 
pany, with the mother of the present plaintiff, and with the attorneys 
representing all parties; that he had familiarized himself with the 
financial affairs of Hutton & Bourbonnais Company and obtained all 
information available with respect to that company's assets and liabili- 
ties; that he was convinced that there had been and was then no market 
for the stock owned by the Miller Estate, and that i t  would be necessary 
to liquidate this Company in order to realize the present value thereof; 
that as result of discussions with stockholders and other interested parties 
the guardian ad litem was instrumental in securing an offer for this 
stock $6,500 in cash, $6,500 in real estate conveyance, and $21,500 
endorsed notes of the Company, and the proportionate share of the 
investment of Hutton & Bourbonnais Company in various local corpora- 
tions. The guardian ad litem expressed the view that funds to be de- 
rived from the contemplated sale were presently needed for the 
education and maintenance of plaintiff, then about to enter college 

The guardian ad lileln incorporated in his answer the following recom- 
mendation : "After the most careful consideration of all the circum- 
stances involved this defendant is convinced that i t  is to the best interest 
of the minor, J. T. Miller, Jr., that the offer for the purchase of the 
stock of the J. T. Miller Estate, as set forth in the amended petition, 
should be accepted and approved by the Court, and in reaching this 
conclusion this defendant has been influenced by the fact that the ac- 
ceptance of said offer will enable the executor to close, with reasonable 
promptness, the administration of the estate and to set up the trust fund 
provided by the will of the minor's father and thereby carry out the 
purpose and intention of the testator to insure the existence of a fund 
sufficient to support, maintain and educate said minor, and secondly, this 
defendant believes that a liquidation of the Hutton & Bourbonnais 
Company, either voluntarily or by a receiver, would in all probability 
produce less money for the use of said minor than will be obtained by 
the acceptance of this offer." The adult defendants, the widow and 
legatees of the testator, who together owned more than 400 shares of this 
stock filed answer asking that the sale be made as proposed, and elected 
to sell their own shares on the same terms. 
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Judge Phillips, who was presiding at July  Term, 1940, of Catawba 
Superior Court, had all the parties before him, and in his judgment set 
out his fhdings fully and, among other things, found that the shares of 
stock were not now marketable, that the trustee had repeatedly en- 
deavored to sell them but was unable to secure an offer; that Hutton & 
Bourbonnais Company had made no profit since 1926, paid no dividend 
since 1930, and had a substantial deficit, and entertd his conclusion as 
follows: "The Court, after careful inquiry and invastigation, is of the 
opinion a'nd finds that in order to carry out the purpose of the trust 
created by the testator, i t  is now advisable that the offer for the purchase 
of said stock be accepted and the executor and trus1,ee be authorized to  
do and perform all things necessary for the consummation of said sale 
and purchase." 

I t  also appeared that on the same day a similar judgment was rendered 
authorizing the trustees of the Hutton Estate to sell the shares of stock 
of Hutton & Bourbonnais Company belonging to that estate upon identi- 
cal terms. All these facts are set forth in the exhibits which plaintiff 
has attached to his complaint. Thus i t  appears from the answer of the 
guardian ad litem and the findings of the court, incorporated in  the 
complaint, that the charge that the judgment was rendered without infor- 
mation as to the value of the shares, and without knowledge of the al- 
leged conflicting interests, is not borne out. 

After examination of the complaint and of the judgment rolls attached 
thereto and made a part  thereof, we conclude that insufficient facts are 
alleged to show extrinsic fraud in procuring the judgment rendered 10 
July, 1940. I t  follows that the judgment would constitute a bar to an 
action to surcharge the executor's accounts on account of the sale of the 
shares of stock authorized and approved by that judgment. 

Estoppel by judgment is a matter of defense and ordinarily must be 
pleaded, but this rule does not apply where all the facts necessary to 
constitute an estoppel are set out in the complaint for the purpose of 
attack. Alston v. Gonnell,  140 N.C. 485 (494)) 53 S.E. 292; 120 A.L.R. 
110n. Here the plaintiff in order to raise the question has inserted the 
judgment roll in his complaint and at the same time set out allegations 
attacking the validity of the judgment in the effort to have it declared 
void and of no effect. The defendant has moved to strike these allega- 
tions on the ground that the matters alleged have been determined by the 
judgment. Thus both parties have squarely presented the question for 
our decision whether the allegations sought to be stricken are sufficient 
for the purpose intended. 

The case is here on motion to strike. The statute G.S. 1-153 authorizes 
the court to strike from a pleading irrelevant or redundant matter. 
Rhodes  v. Jones, 232 N.C. 547, 61 S.E. 2d 725; Pootley v. Hickory, 210 
N.C. 630, 188 S.E. 78. See 29 N. C. Law Review 1, where this statute 
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is discussed a n d  pert inent  decisions cited. A n d  the right of the  defendant  
to  s t r ike portions of a complaint which a r e  insufficient t o  s tate  a cause of 
action at tempted t o  be set up is  upheld in Development Co. v. Bearden, 
227 N.C. 124, 41 S.E. 2d 85, upon  t h e  view that such allegations a r e  i n  
fac t  "irrelevant." I f  t h e  complaint be wholly insufficient t o  s tate  a cause 
of action, objection should be raised by demurre r ;  but when only a por- 
t ion  of the  pleading or  certain paragraphs  a r e  insufficient f o r  the purpose 
f o r  which they a r e  inserted, relief may properly be h a d  b y  motion to 
s tr ike the  objectionable paragraphs.  Thalhimer 9. Abrams, 232 N.C. 
96, 59 S.E. 2d 358. 

F o r  t h e  reasons s tated we th ink  the  motion to s t r ike f r o m  the  com- 
plaint the portions designated should have been allowed, with right to 
t h e  plaintiff t o  amend his complaint  o r  file a n  amended complaint if so 
advised. 

Reversed. 

ERWIN MILLS, INC., v. TEXTILE WORKERS UNION OF AMERICA, 
C.I.O.; TEXTILE WORKERS UNION OF AMERICA, (3.1.0. LOCAL 
$250, ERWIN, NORTH CAROLINA; HOWARD HARRIS ; B. F. MOR- 
RISON; ERNEST PHILLIPS ; JAMES F. CAMERON ; FRANK RALPH ; 
J. THOMAS WEST; DAVID MORRISON; EDWARD HOLMES; E. C. 
JOHNSON, JR.  ; JAMES LACEY JONES ; EARL SUGGS ; BILLY 
SLOAN ; KATHLEEN NORRIS ; JOSEPH D. BEASLEY ; JOHNNIE 
LUCAS ; SHERRILL ENNIS ; CORBETT LLOYD ; ODELL MORRISON ; 
WILEY B. TEW; WOODROW NORRIS ; JAMES COX; LESSIE PRICE ; 
RODERICK MORRISON ; WILLIAM POINDEXTER ; PRENTIS 
FARMER ; EDITH McLAMB ; IRA MATTHEWS, JR.  ; JESSIE WILLI- 
FORD; .4XD OTHER PERSONS UNKNOWN TO PLAINTIFF, TO WHOM THIS 
ACTION MAY BECOME KNOWN. 

(Filed 31 October, 1951.) 

1. Constitutional Law 8 11: Courts § 1% 
While the regulation of peaceful strikes in industries engaged in inter- 

state commerce is in the exclusive jurisdiction of the Federal Govern- 
ment, 29 USCA, section 141, et  scq., our State Court in the exercise of the 
State's inherent police power has jurisdiction of an action to restrain mass 
picketing, obstructing or interfering with factory entrances, and the 
threatening and intimidation of employees in the conduct of a strike. 

2. Contempt of Court § 2 b  

Where a temporary order is issued against defendants and also against 
all  others to whom notice and knowledge of its contents might come, such 
others who violate its provisions after notice and knowledge of the con- 
tents of the order may be held in contempt to the same extent as  if they 
had been formally served. 



I N  T H E  SUPREME COURT. 

3. Oontempt of Court 9 4- 

An order to show cause why named persons should not be held in con- 
tempt of court for willful violation of a court order is not required to be 
based upon a petition, but such order niay be issued upon affidavit or other 
verification charging violation of the order. G . S .  5-7. 

APPEAL from Willianls, J., a t  Chambers, Sanford, North Carolina, 16 
June, 1951. From HARNETT. 

This appeal arises out of a civil action instituted on 12 April, 1951, 
wherein the plaintiff petitioned the Superior Court of Harnett County 
for injunctive relief against the alleged acts of defendants and others 
in preventing and impeding plaintiff in the operation of its textile plant 
a t  Erwin, North Carolina, by mass picketing, and interference with the 
free ingress and egress to and from its plant, by the use of threats, abuse, 
and violence against employees and others seeking ingress and egress to 
and from its plant. 

A temporary restraining order was issued on 24 April, 1951, by 
Williams, J., Resident Judge of the Fourth Judicid  District of North 
Carolina, based upon the plaintiff's verified application and verified 
complaint theretofore filed in the action, the same being treated as an 
affidavit which, among other things, restrained the defendants and all 
those to whom notice and knowledge of the order might come, as follows: 

1. From interfering in any manner with free ingress and egress to 
and from plaintiff's premises. 

"2. From assaulting, threatening, abusing, or in any manner intimi- 
dating persons who work or seek to work in, or lawfully seek to enter 
the plaintiff's plant. 

"3. From having more than 25 persons at any one time as peaceful 
pickets at  any gate to the plaintiff's plant provided that no person, in- 
cluding pickets, may approach closer to any gate of plaintiff's plant than 
50 feet; and provided further that no person, or persons, shall block 
driveways leading to gates of said plant or right of way of railroad 
which enters said plant. 

"It is the intent and purpose of this paragrapk 3 that no person, 
whether engaged in picketing or not, other than persons lawfully seeking 
to approach and enter the plaintiff's premises for the purpose of trans- 
acting lawful business, shall approach closer to an;? gate of plaintiff's 
plant than 50 feet. 

"4. No person shall abuse, intimidate, strike, threaten or use any vile, 
abusive, or violent or threatening language a t  or towards any person on 
the plaintiff's premises, or any person entering or leaving said premises, 
and shall in no manner interfere with or impede any motor vehicle, 
wagon, cart, truck, animal, or railroad trains or cars or engines thereof 
in approaching or leaving plaintiff's premises, and shall in no manner 
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interfere with the free ingres  and egress of any person or vehicle, or any 
animal, to or from the plaintiff's plant, and along and over any of the 
streets or roads adjacent to the plaintiff's plant. 

"This order shall become effective upon the plaintiff's filing with the 
Clerk of the Superior Court of Harnett County, a written undertaking 
with sufficient sureties justified before and approved by said clerk in 
the amount of $2,000." 

The court further ordered the sheriff of Harnett County to post copies 
of the order in conspicuous places at  and in the vicinity of the plaintiff's 
plant, and particularly a t  all entrance gates to said plant; and further 
directed the defendants to appear before said court on Saturday, May 5, 
1951, a t  10:30 a.m., at the Courthouse in Lee County, North Carolina, 
or as soon thereafter as they may be heard, then and there to show 
cause, if any they may have, why this order should not be continued to 
the trial of the action on 'its merits. 

Bond was given as required by the order and copies of the order and 
notice to show cause were served on the defendants David Holt Morrison 
and I r a  Matthews, Jr., on 24 April, 1951, and on the defendant William 
Poindexter on 26 April, 1951. Thereafter, certain affidavits were filed 
with the court, charging six employees of the plaintiff with wilfully har- 
ing done certain acts and things prohibited by the temporary restraining 
order. Whereupon, on 3 May, 1951, Williams, J., issued against the six 
striking employees of the plaintiff, two orders to show cause why they 
should not be punished for contempt, one order being directed against 
the defendants David Holt Morrison, I r a  Matthews, Jr. ,  and William 
Poindexter, and the other being directed against the respondents Ellis 
Coats, Cecil Turnage, and Mrs. Rena Matthew who were not parties to 
the cause. 

The hearing on these show cause orders was set before his Honor, 
Williams, J., in Chambers at  the Lee County Courthouse at Sanford, 
North Carolina, at  10:OO a.m., on 1 2  May, 1951. 

The order against David Holt Morrison, William Poindexter and I r a  
Matthews, Jr. ,  recited that after service of the restraining order on them 
it appeared from the various affidavits referred to therein and attached 
thereto that the defendants had wilfully done certain acts prohibited in 
the restraining order. The order to show cause against Ellis Coats, Cecil 
Turnage, and Mrs. Rena Matthews, recited that after posting of notices 
of the restraining order at  the plant gates, these respondents "had full 
knowledge of the fact that the temporary restraining order had been 
issued and of the contents thereof" and i t  appeared from various affi- 
davits referred to therein and attached thereto, that the respondents had 
wilfully done certain acts prohibited in the restraining order. The 
orders to show cause and copies of the affidavits affecting the respective 
parties, were served on each of the defendants and respondents. 
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By consent of all parties to this action, an ordele was entered on 11 
May, 1951, continuing the temporary restraining order until the final 
hearing on its merits. 

The defendants filed a demurrer to the complaint on 11 May, 1951, 
and moved for a dismissal of the action on the ground (1) that the 
plaintiff's complaint failed to state a cause of action; and (2)  that the 
action arises out of a labor dispute between the plaintiff, a corporation 
engaged in the manufacture amd sale of textile products in interstate 
commerce, and its employees and their union, a labor organization, and 
that the allegations of the com~la in t  amount to no more than an alle- 
gation of aLunfa i r  labor pra&ce on the part of the defendant labor 
organization and its agents in violation of Section II (b)  (1)  and other 
sections of the Labor Management Relations Act of' 1947, and that the 
exclusive jurisdiction of the controversy is in the National Labor Rela- 
tions Board and in the federal courts, thereby excluding the courts of 
North Carolina from having any jurisdiction in the controversy. 

Likewise, ea'ch of the defendants and respondent,s on 19 May, 1951, 
filed a demurrer to and a motion to dismiss the contempt proceeding on 
the ground (1) that the court is without jurisdiction, stating the same 
ground therefor as set out in  the demurrer to the   complaint; and ( 2 )  
that there is no petition or other proper documenl, which states facts 
sufficient to constitute a cause of action, or upon which the court may 
issue an order to show cause or punish the defendants or respondents 
for contempt. 

This cause finally came on to be heard before his Honor, Williams, J., 
a t  Chambers in  Sanford, North Carolina, on 15 June, 1951, upon the 
demurrer to the complaint and the demurrer to and the motion to dismiss 
the contempt proceeding. All parties having appeared through counsel 
and the court having heard arguments of counsel on the demurrers and 
motion to dismiss the contempt proceeding, the caul-t overruled the de- 
murrers, and denied the motion to dismiss the contempt proceeding and 
entered judgments a'ccordingly on 16 June, 1951. 

The defendants appealed to the Supreme Court from the judgment 
overruling the demurrer to the complaint, and the defendants and re- 
spondents appealed from the judgment overruling the demurrer to and 
motion to dismiss the contempt proceeding, assigning: error. 

Robert S. Cahoon fm  appellants. 
Fuller, Reade, Umstead & Fuller and James  L. N~wsorn  for appellee. 

DENNY, J. The first assignment of error is based upon the exception 
to the ruling of the court below in overruling the defendants' demurrer 
to the complaint. This exception is bottomed upon the contention of the 
appellants that plaintiff's cause of action, if any, arises out of a labor 
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dispute between the plaintiff, a corporation engaged in the manufacture 
and sale of textile products in interstate commerce, and its employees and 
their union, a labor organization. The defendants contend, therefore, 
that the allegations of the complaint are in substance to the effect that 
defendants by concerted action, directed by and through the defendant 
labor organization, are engaged in picketing, accompanied by violence, 
threats of violence, and mass picketing which is designed to and does 
intimidate and cause employees who do not desire to participate in the 
strike, so as to compel them against their wishes to refrain from working 
in plaintiff's textile plant. These allegations, the defendants contend, 
amount to no more than an allegation of an unfair labor practice on the 
part of the defendant labor organization and its agents in violation of 
section 158 (b) ( I ) ,  29 USCA, and other sections of the Labor Manage- 
ment Relations Act of 1947 which Act, defendants contend, vested the 
exclusive power to regulate and prevent the conduct complained of in 
plaintiff's complaint, in the National Labor Relations Board and in the 
federal courts, thereby excluding the courts of the several states from 
jurisdiction in  such controversies. 

The appellants are relying upon certain provisions of the Labor Man- 
agement Relations Act, popularly known as the Taft-Hartley Act, and 
hereinafter referred to as such, the pertinent parts of which are set 
forth in  the numbered paragraphs below. 

1. "Employees shall have the right to self-organization, to form, join, 
or assist labor organizations, to bargain collectively through representa- 
tives of their own choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all such activities 
except to the extent that such right may be affected by an agreement re- 
quiring membership in  a labor organization as a condition of employ- 
ment as authorized in section 158 (a)  ( 3 )  of this title." 29 USCA, 
section 157. 

2. "It shall be an unfair labor practice for a labor organization or its 
agents-(1) to restrain or coerce (A) employees in the exercise of the 
rights guaranteed in section 157 of this title . . ." 29 USCA, section 
158 (b) (1). 

3. "The Board is empowered as hereinafter provided to prevent any 
person from engaging in any unfair labor practice (listed in section 158 
of this title) affecting commerce. This power shall not be affected by any 
other means of adjustment or prevention that has been or may be estab- 
lished by agreement, law, or otherwise . . ." 29 USCA, section 160 (a) .  

4. "Whenever it is charged that any person has engaged in or is en- 
gaging in any such unfair labor practice, the Board, or any agent or 
agency designated by the Board for such purposes, shall have power to 
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issue and cause to be served upon such person a ('omplaint stating the 
charges in  that respect . . ." 29 USCA, section 160 (b). 

5. "The Board shall have power, upon issuance of a complaint as 
provided in subsection (b)  of this section charging that any person has 
engaged in or is engaging in unfair labor practice, to petition any district 
court of the United States . . . for appropriate teinporary relief or re- 
straining order. Upon the filing of any such petition the court shall 
cause notice thereof to be served upon such person, and thereupon shall 
have jurisdiction to grant to the Board such temporary relief or re- 
straining order as it deems just and proper.'' 29 UKLi ,  section 160 ( j ) .  

The question for determination before us is simply this: Does the 
conduct of the defendants, complained of in the plaintiff's complaint, 
come within the unfair labor practices referred to in the above provisions 
of the Taft-Hartley Act? 

I t  is now established by decisions of the Supreme Court of the United 
States that the regulation of peaceful strikes for higher wages, in indus- 
tries engaged i n  interstate commerce, is closed to state regulation by the 
National Labor Relations Act as amended by the Taft-Hartley Act. 29 
USCA, section 141, et seq.; Infernafional Union of U.A.A.&A. v. 
O'Brien, 339 U.S. 454, 94 I,. ed. 978; Amalgamated dsso. v. Wisconsin 
Employment Relations Board, 340 U.S. 383, 95 L. Ed. 364. However, 
this does not mean that the courts of the several states are left powerless 
to exercise their traditional police power and injunctive control over 
violence and unlawful conduct committed during the course of a strike 
or labor dispute, and it makes no difference whether such unlawful acts 
are committed by a labor organization or its agents, by non-union em- 
ployees, or by the employer or its agents, or by others. 

I n  the case of Allen-Bradley Local 1.. Wisconsirl Employment Rela- 
tions Ronrd, 815 U.S. 740, 86 L. Ed. 1154, decided in 1942, prior to the 
enactment of the Taft-Hartley Act, the labor union appealed from a 
decision of the Supreme Court of Wisconsin, affirming the judgment of 
the Circuit Court for 3Iilwaukee C'ounty. sustaining and enforcing an 
order of the Wisconsin Employment Rc3lations Board in which the con- 
duct complained of on the part of the labor union and certain of its 
officers and members, was alleged to be similar in character to that 
alleged in the instant case. The Wisconsin Employment Relations Board 
issued an order which, among other things, ordered the union, its officers, 
agents, and members to cease and desist from: "(a) Mass picketing. (b) 
Threatening employees. (c) Obstructing or interfering with the factory 
entrances. (d)  Obstructing or interfering with the free use of public 
streets, roads, and sidewalks . . ." The union challenged the jurisdiction 
of the state Board on the identical ground interposed by the appellants, 
that is, that the matters in controversy were subject to the provisions of 
the National Labor Relations Act and that the National Labor Relations 
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Board had exclusive jurisdiction of the matters in controversy. The 
Supreme Court of the United States did not agree with the contention 
of the appellant, and in affirming the judgment of the Supreme Court of 
Wisconsin said, among other things: "We agree with the statement of 
the United States as amicus cur ic r  that the federal Act was not designed 
to preclude a State from enacting legislation limited to the prohibition 
or regulation of this type of employee or union activity. The Committee 
Reports on the federal Act plainly indicate that it is not 'a mere police 
court measure' and that authority of the several states may be exerted to 
control such conduct. Furthermore, this Court has long insisted that an 
'intention of Congress to exclude States from exerting their police power 
must be clearly manifested,' " citing numerous authorities. The Court 
further said: "Congress has not made such employee and union conduct 
as is involved in this case subject to regulation by thc federal Board. 
Nor are we faced here with the precise problem with which we were 
confronted in H i n ~ s  v. Dnvidou~itz, 312 U.S. 52, 85 L. Ed. 581. I n  the 
Nines Case, a federal system of alien registration was held to supersede 
a state system of registration. But there we were dealing with a problem 
which had an impact on the general field of foreign relations . . . There- 
fore we were more ready to conclude that a federal act in a field that 
touched international relations su~erseded state regulation than we were " 
in those cases where a State was exercising its historic powers over such 
traditionally local matters as public safety and order and the use of 
streets and highways. Maurer v. Hamilfon, 309 U.S. 598, 84 L. Ed. 969, 
60 S. Ct. 726, 135 A.L.R. 1347. Here we are dealing with the latter type - " 

of problem. We will not likely infer that Congress by the mere passage 
of a federal Bct has impaired the traditional sovereignty of the several 
States in that regard . . . Here, as we have seen, Congress designedly left 
open the area for state control . . . But, as we have said, the federal Act 
does not govern employee or union activity of the type here enjoined. 
And we fail to see how the inability to utilize mass picketing, threats, 
violence, and other devices which were here employed impairs, dilutes, 
qualifies or in any respect subtracts from any of the rights guaranteed 
and protected by the federal Act. Nor is the freedom to engage in such 
conduct shown to be so essential or intimately related to a realization of 
the guarantees of the federal Act that its denial is an impairment of 
the federal policy. I f  the order of the state Board affected the status 
of the employees or if i t  caused a forfeiture of collective bargaining 
rights, a distinctly different question would arise, but since no such right 
is affected, we conclude that this case is not basically different from the 
common situation where a State takes steps to prevent breaches of the 
peace in connection with labor disputes." 

I n  International Union v. Wisconsin Employment Relations Board, 
336 U.S. 245, 93 L. Ed. 651, the controversy arose over the conduct of 
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the union and its members after efforts to negotiate a new bargaining 
agreement had reached a deadlock. The labor union, for the purpose of 
putting pressure upon the employer, instigated intermittent and unan- 
nounced work stoppages by calling on twenty-six occasions special meet- 
ings of the union during working hours at  any time the union saw fit. 
The employees would leave work to attend these meetings, without warn- 
ing to the employer or notice as to when or whether they would return 
and without informing the employer of any specific demands which these 
tactics were designed to enforce nor of the concession it could make to 
avoid them. The Wisconsin Employment Relations Board directed the 
labor union to cease and desist from instigating these intermittent and 
unannounced work stoppages. The order of the state Board was upheld 
by the Supreme Court of the State of Wisconsin, 250 Wis. 550, 27 N.W. 
2d, 575,28 N.W. 2d 254, and in affirming the judgment of the Wisconsin 
Court, the Supreme Court of the United States said: ('This procedure 
was publicly described by the Union leaders as a new technique for 
bringing pressure upon the employer. I t  was, and irg candidly admitted 
that these tactics were intended to and did interfere with production and 
put strong economic pressure on the employer, who was disabled thereby 
from making any dependable production plans or delivery commitments. 
And it was said that 'this can't be said for the strike. After the initial 
surprise or walkout, the company knows what it hss to do and plans 
accordingly.' It was commended as a procedure which would avoid 
hardships that a strike imposes on employees and was considered 'a 
better weapon than a strike.' " 

I t  will be noted that when the orginial order of the State Board and 
the decision of the State Supreme Court were made, the National Labor 
Relations A$t was in effect, but since the order imposed a continuing 
restraint which i t  was contended, at the time of {he hearing in the 
Supreme Court of the United States, was in conflict with the provisions 
of the Taft-Hartley Act, 29 USCA, sections 141-197, which amended the 
earlier statute, the Court considered the State action in relation to both 
Federal Acts. The Court said : '(The Labor Manaeeinent Relations Act " 
declared it to be an unfair labor practice for a union to induce or engage 
in a strike or concerted refusal to work where an object thereof is any of 
certain enumerated ones . . . Nevertheless the conduzt here described is 
not forbidden by this Act and no proceeding is authorized by which the 
Federal Board may deal with it in any manner. While the Federal 
Board is empowered to forbid a strike wherl and because its purpose is 
one that the Federal Act made illegal, it has been given no power to 
forbid one because its method is illegal--even if the illegality were to 
consist of actual or threatened violence to persons or destruction of 
property. Policing of such conduct is left wholly to the states. I n  this 
case there was also evidence of considerable injury to property and in- 
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timidation of other employees by threats and no one questions the state's 
power to police coercion by those methods. I t  seems to us clear that 
this case falls within the rule announced in Allen-Bradley (supra) that 
the state may police these strike activities as it could police the strike 
activities there . . . There is no existing or possible conflict or overlapping 
between the authority of the Federal and State Boards, because the 
Federal Board has no authority either to investigate, approve, or forbid 
the union conduct in question. This conduct is governable by the states or 
it is entirely ungoverned . . . We think that this recurrent or intermittent 
unannounced stoppage of work to win unstated ends was neither for- 
bidden by federal statute nor was it legalized and approved thereby. 
Such being the case the state police power was not superseded by con- 
gressional Act over a subject normally within its exclusive power and 
reachable by federal regulation only because of its effects on that inter- 
state commerce which Congress may regulate." See also Ackerman v. 
International Longshoremen's & W .  Union, 187 F. 2d 860; and Oil 
Workers International Cnion v. Superio~ Court, 103 Cal. App. 2d 512, 
230 P. 2d 71. 

The cases of International Union o f  C.iZ.d.&il. v. O'Brien, supra, and 
Amalgamated Asso. v. Wisconsin Employment Relations Board, supra, 
strongly relied upon by the appellants, do not support their position. 
I n  the International Union case the controversy arose out of a conflict 
between the provisions of a Michigan statute and the provisions of the 
Taft-Hartley Act as to the time and manner of calling a strike. The 
Court held,-and properly so, that since the  aft- artl lei Act contained 
express provisions prescribing when and how notice shall be given of an 
intention to strike, State legislation in conflict therewith must yield. 
And in the Amalgamated Asso. case the question involved was whether 
the State of Wisconsin could by statute prohibit a strike against a public 
utility and compel arbitration of a labor dispute after the parties had 
failed to reach an agreement through collective bargaining. The action 
which was instituted by the union involved only the constitutionality of 
the State statute and presented no question with respect to the right of 
the state to exert its police power to prevent violence and other conduct 
of the character complained of herein. 

I n  our opinion there is nothing in the provisions of the Taft-Hartley 
Act or in the decisions of the Supreme Court of the United States in 
construing the provisions thereof that interferes with the right of a 
State to exercise its traditional police poTer to suppress violence, to 
prevent breaches of the peace, to prevent an employer and his employees 
from being intimidated by violence or the threat of violence or to protect 
property and to safeguard its lawful use during a strike or labor dispute. 
The proper exercise of such power does not impinge upon the lawful 
rights of labor within the purview of the Constitution of this State, the 
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Constitution of the United States, or the Taft-Hartley Act. Therefore, 
the first exception and assignment of error is overrded. 

The appellants' second exception and assignment of error challenges 
the method of obtaining the order to show cause why the defendants 
and reapondents should not be punished for contem.pt. 

The restraining order was duly issued and served on the defendants 
David Holt Morrison, William Poindexter, and Ira '  Matthews, J r .  The 
order was also issued against all others to whom notice and knowledge 
of its contents might come. I t  follows, therefore, if the respondents 
Ellis Coats, Cecil Turnage, and Mrs. Rena Matthews knew that such 
order had been issued and knew the cont,ents thereof, thev would be sub- , " 
ject to its provisions to the same extent as if they had been formally 
served with the order. Hart Cotton Mills, Inc. v. A hrams, 231 N.C. 431, 
57 S.E. 2d 803. 

The defendants contend, however, that an order to show cause why a 
person should not be attached for contempt, must bc based upon a peti- 
tion or other proper document and that the affidavits filed with the court 
in this action do not meet such requirement. The contention is without 
merit. G.S. 5-7, which reads as follows: "When the contempt is not 
committed in the immediate presence of the court, or so near as to inter- 
rupt its business, proceedings thereupon shall be by an order directing 
the offender to appear, within reasonable time, and show cause why he 
should not be attached for contempt. At  the time specified in the order 
the person charged with the contempt may appear and answer, and, if 
he fail to appear and show good cause why he should not be attached for 
the contempt charged, he shall be punished as provided in  this chapter." 
And whether the movent uses a petition or other document to obtain an 
order to show cause in such proceeding, it is the affidavit or verification 
that imports the verity to the charge of violating the judgment or order 
of the court, which is required upon which to base an order to show 
cause in such instances. G.S. 5-7; Safie Manufacturing @o. v. Arnold, 
228 N.C. 375,45 S.E. 2d 577; In  re Deaton, 105 N.C'. 59, 11 S.E. 244. 

The rulings of the court below on both demurrers and the motion to 
dismiss the contempt proceeding will be upheld on {he respective judg- 
ments entered. 

Affirmed. 
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R. M. GAINES v. LONG MANUFACTURING COXPAXY, INC., W. R. LONG, 
JOHN G. LONG, MARY ELLEN FORBES, IXDIVIDVALLY, AND AS STOCK- 
HOLDERS A N D  DIRECTORS OF LONG MANUFACTURING CORIPANY, INC., 
AND J. 0 .  HALL, SECRETARY AND TREASURER OF LONG MANCFACTURING 
COMPANY, INC. 

(Filed 31 October, 19.51.) 
1. Pleadings § 19c- 

A demurrer admits the truth of ererv material fact properly alleged. 

A pleading will be liberally construed upon demurrer, giring the pleader 
every reasonable intendment, and the demurrer will be overruled if the 
pleading to any extent or in any portion presents facts sufficient to con- 
stitute a cause of action. 

3. Corporations Q 16- 
Granting that the stockholders of a corporation have the discretionary 

power to set aside any part of its earned surplus for working capital, G.S. 
55-115, such discretion is not unlimited but must be exercised in good 
faith and not in arbitrary disregard of the rights of minority stockholders. 
and courts of equity may grant relief against arbitrary action resulting 
in injury to minority stockholders, eren in the absence of actual fraud, 
since it  amounts in effect to a breach of trust. 

Allegations in a n  action by a minority stoclrholcler alleging that the 
corporation had a large earned surplus, that the majority stockholders 
passed a resolution setting aside the entire surplus a s  working capital 
and authorizing the issuance of additional stock in a large amount, and 
that  the action was a rb i t ra r j  and taken for the single purpose of defeat- 
ing the minority stockholder's right to diridends and to lessen the book 
value of his stock and "freeze" him out of his rightful interest in the 
corporation, together with allegations of fact disclosing that  plaintiff had 
exhausted all  efforts to obtain relief from within the corporation, is held 
sufficient to s tate  a cause of action, and demurrer thereto is properly 
overruled. 

5. Corporations § lO-- 

A stockholder may maintain an action against the corporation to redress 
a corporate wrong when he alleges facts sufficient to show that he has 
exhausted reasonable efforts to obtain relief within the corporate manage- 
ment. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by  defendants f rom Harris, J., a t  May Term, 1951, of EDGE- 
COMBE. 

Civil action b y  minor i ty  stockholder of corporation f o r  relief against 

alleged a rb i t ra ry  manipulat ion of corporate finances by  major i ty  stock- 
holders f o r  the purpose of promoting their  own gain, to  the  detr iment  of 
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the plaintiff, and for writ of m a n d a m u s  to force declaration of dividend, 
either in stock or in cash, heard upon demurrer to the complaint for  
failure to state facts sufficient to  constitute a cause of action. 

From judgment overruling the demurrer, the defendants excepted and 
appealed. 

R u a r k  & R u a r k ,  Joseph  C. M s o r e ,  Jr., and Ba t t l e ,  W i n d o w ,  Mewell  
& T a y l o r  for p l a i d i f ,  appellee. 

H e n r y  C.  B o u r n e  for defendants ,  appellants.  

JOHNSON, J. The defendants by demurring to the sufficiency of the 
complaint to state a cause of action admit as true every material fact 
properly alleged. Gaines  t i .  Long  X n n u f a c t u r i n g  C o m p a n y ,  Inc., post, 
340; H a l l  v. D a i r i ~ s ,  nn te ,  206 ; B r y a n t  1 % .  I c e  Co., 283 N.C. 266, 63 S.E. 
2d 547. Under the Code system of pleading which prevails i n  this juris- 
diction, i t  is settled policy that  actions shall be tried upon their merits, 
and to that  end pleadings are construed liberally, w:th every reasonable 
intendment being adopted in favor of thck pleader, so that  a pleading will 
not be overthrown by a demurrer unless it be wholly insufficient. "If in 
any portion of it, or to any extent, it prewnts facts sufficient to constitute 
a cause of action, or if facts sufficient for that  purpose can be fairly gath- 
ered from it, the pleading will stand, . . . I t  must be fatally defective 
before i t  will be rejected as insufficient." Hokc T .  Glenn,, 167 N.C. 594, 
83 S.E. 807; S. v. T m s t  C'o., 192 N.C. 216, 134 S.E. 656. 

I n  substance, the pertinent facts alleged in the complaint are these: 
1. That  the defendant, Long Manufacturing Company, Inc., was char- 

tered under the laws of North Carolina 1 3  September, 1946, with an  
authorized capital stock of 1,000 shares of $100 par value each. The 
corporation began business with an  original paid-in capital of only 
$1,000, represented by 10 shares of stock. N o  further stock has ever 
been issued. The original ten shares are now outstanding. The plaintiff 
owns two shares, with the rernaining eight shares being owned by these 
defendants, in the proportions as indicated: W. R. Long, six shares; 
John  G. Long, one share;  and Mary Ellen Forbes, one share. 

2. The plaintiff paid full value for his two shares of stock and served 
as Secretary and Treasurer of the corporation from the time of its organi- 
zation in 1946 until 30 June,  1949, when he resigned, and since that  time 
he has not been an  officer of the corporation. 

3. The defendants W. R. Long, ,Tohn G. Long, and Mary Ellen Forbes 
(who are brothers and sister) constitute the present board of directors 
of the corporation. They were elected a t  the 8 January,  1951, annuaI 
meeting of the stockholders. .It the meeting of the board of directors 
held the same day, W. R. Long wac elected President ; John G. Long was 
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elected Vice-president; and J. 0. Hal l  (although being neither a director 
nor a stockholder) was elected Secretary and Treasurer of the corpo- 
ration. 

4. The corporation has prospered from its inception: for the fiscal 
year ending 31 October, 1947, the first year of operations, net profits after 
all taxes were $193,707.62; for the year ending 31 October, 1948, net 
profits after taxes amounted to $32,142.57; for the year ending 31 Octo- 
ber, 1949, net profits after taxes were $19,317.43 ; and for the year ending 
31 October, 1950, net profits after taxes were $50,367.05. 

At  the end of the fiscal year 31 October, 1950, the corporation had 
current assets of $352,130.24, including cash on hand in banks of 
$146,124.92. A t  that  time the corporation had paid-in capital and earned 
surplus of $296,387.47 "and was amply solvent and was not in need of 
any additional operating capital"; that  a t  the time of the commencement 
of this suit the financial condition of the corporation was substantially 
the same as on 31 October, 1950. 

5. At the 8 January,  1951, annual meeting of the stockholders of the 
corporation two resolutioils "were introdured by the d ~ f m d a n t  John G. 
Long and carried by the votes of the defendants W. R. Long, John G. 
Long and Mary Ellen Forbes, over the protest(s) of the plaintiff, who 
was present and voted his 2 shares of stock against said resolutions." 

The first resolution recites that  whereas the books of the corporation 
show as of 31  October, 1950, an  earned surplus of $295,387.47, nererthe- 
less the corporation "is badly in need of additional working capital to 
carry on its business." And, thereupon, the resolution directs the pay- 
ment from earned surplus of a dividend of six per centum on the out- 
standing capital stock to stockholders of record as of 8 January ,  1051 
(amounting in all to $60.00), with further direction "that the remaining 
part  of the surplus fund in thc amount of $295,327.47 is hereby fixed and 
designated by the stockholders as working capital of said corporation." 

The second resolution recites in substance that  the defendant corpora- 
tion at its inception and during subsequent years was and has been short 
of working capital and that  funds for capital investment and operations 
were advanced by W. R. Long, trading as Long Supply Company, and 
subsequently Long Supply Company, Inc., and tha t  on 31 October, 1950, 
these advances to the defendant corporation amounted to $100,338.06. 
The resolution further recites that  the remaining unissued authorized 
capital stock of the defendant corporation should be issued and sold for 
the purpose of paying off this indebtedness due Long Supply Company, 
Inc. And, thereupon, the resolution directs that the remaining 990 shares 
of unissued capital stock be issued and sold a t  not less than $100 per 
share, and that  the indebtedness due the Long Supply Company, Inc., be 
paid out of the proceeds. The resolution further directs that each stock- 
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holder of the defendant corporation shall be entitled to subscribe for 99 
shares of the new stock for each share owned as of 8 January,  1951, and 
that  each stockholder be allowed to subscribe ,and pay for the new stock 
a t  $100 per share. The resolution contains a forfeLture provision pro- 
viding in effect that  a failure on the part  of any stockholder, his heirs 
or assigns, to exercise this pre-emptire right on or before 10 o'clock a.m., 
10 February, 1951, shall work a forfeiture or waiver of the right to  sub- 
scribe for such additional stock, with the directors being authorized to 
make sale of such remaining stock. 

6 .  That  after the adoption of the aforesaid resolutions a t  the 8 J a n -  
uary, 1951, meeting of the stockholders of tha corporation, the plaintiff, 
by written communications delivered by special delixery, U. S. Mail, on 
or about 26 February, 1951. to W. R. Long, President of the defendant 
corporation, and to all of the other directors of the c o ~  poration, demanded 
that  a meeting of the stockholders be called iinmediatelp, as allowed by 
tht: By-laws, to consider rescission of the former action of the stock- 
holders i n  undertaking to set a s i t l ~  as working capital the entire earned 
surplus of the corporation, and further to consider the declaration of 
d i ~ ~ i d e n d s  in  accordance with a proposed, or alternate, resolution to be 
submitted to the meeting by tlie plaintiff, copies of ~ i h i c h  proposed, and 
alternate, resolutions mere transmitted to each director with the written 
dernand for call of a stockholders meeting. The proposed resolutions 
are incorporated in the complaint. They contain the following recitals : 

'(WHEREAS, i t  is desirable that  the corporation's debt to Long Manu- 
facturing Company of $100,338.06 as of October 31, 1950, be pa id ;  

'(AND WHEEEAS the payment thereof out of earned surplus will leaye 
a surplus of $195,040.41 as of the same date;  

' ( , ~ N L )  WHEKEIS tlie payment of casli tliridends in the sum of $25,000 
would leave remaining a working capital of $1 22,6013 (cash, receirnbles 
and inventories of $233,400 against current liabilities of $110,800, a 
ralio of more than 2 to 1 )  ; 

"AND W H E R F A ~  such working capital is sufficient for the nreds of the 
business ; 

"AND WHEREAS the resolution adopted Jal iuary 3,  1951, directing the 
issuance of $99,000 in new stock for cash was improvident, and its execu- 
tion would result in over-capitalizing the business, and leaving large 
funds idle a good par t  of each year, and TI-ould further result in the 
destruction of a major part  of the interest in the corporation of any 
stockholder not exercising his pre-eniptive right to subscribe to the nen- 
stock :" 

The proposed resolution then resolves and directs : 
"(1) Tha t  so much of the resolution of J anua ry  8, 1951, as sets aside 

$295,327.47 as working capital be rescinded. 
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"(2) That the officers and directors are directed to pay a dividend of 
two thousand four hundred ninety-four per cent (2,494%) on the out- 
standing stock, from earned surplus, to stockholders of record January 8, 
1951, amounting to $24,940.00, in addition to the $60 in dividends 
declared January 8, 1951. 

"(3) That the debt of Long Supply Company be paid out of the 
$146,000 cash on hand October 31, 1950. 

"(4) That $122,600 be set aside as working capital. 
"(5) That the resolution of January 8, 1951, directing the issuance 

of new stock, 990 shares for $99,000 cash, be, and the same is hereby 
rescinded." 

The alternate resolution proposed by the plaintiff for consideration 
on failure of the adoption of the foregoing proposed resolution, provides : 

"(1) That the resolution of January 8, 1951, directing the issuance 
of 990 shares of new stock for $99,000 cash be rescinded. 

"(2) That the directors proceed to increase the authorized capital 
stock to 4,000 shares of $100 par value each. 

"(3) That a stock dividend of $295,000 be then declared, out of earned 
surplus, making the capital $296,000 consisting of 2960 shares. 

"(4) That if additional working capital then be found necessary, the 
directors be authorized to issue and sell 1,000 new shares for $100 cash 
each, to the stockholders of record according to their pre-emptive rights, 
or on their waiver, to other persons." 

7. That the officers and directors of the corporation have failed to 
consider the foregoing resolutions and proposals of the plaintiff, and 
"they have failed to call a meeting for the purpose of considering the 
resolutions and plaintiff has exhausted his remedies within the corpora- 
tion and is without adequate remedy, save only a Court of Equity." 

8. That the "defendants have failed and refused to declare dividends 
from the . . . profits of the corporation save only the . . . dividend 
totaling $60.00 as purportedly declared at  the meeting of said corpora- 
tion on January 8,1951 ; that the resolutions of January 8, 1951, attempt- 
ing to set aside the entire surplus as working capital was not adopted in 
good faith, but arbitrarily and fraudulently for the single purpose of 
defeating plaintiff's statutory right to dividends; that the payment of a 
dividend as demanded would not impair either the capital stock of the 
corporation, paid in and outstanding, or any working capital legally 
fixed pursuant to the provisions of the laws of North Carolina." 

9. That "the defendants have resolved to and are threatening to issue 
additional capital common stock in the corporation in the amount of 
$99,000; that if said stock is issued plaintiff is unable financially to 
purchase the portion of said stock which, in accordance with said resolu- 
tion, would be tendered to plaintiff, and in the event that said additional 
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stock is issued by defendants before the declaration clf a dividend or some 
proper distribution of the enormous profits of defendant corporation, 
either in cash dividend, stock dividend, or otherwise, the plaintiff will be 
irreparably damaged in that, after the issuance of such additional stock, 
plaintiff would be entitled to share in said profits only to the extent of 
2/10 of I:&, whereas plaintiff is rightfully entitled to share in said 
profits and ownership of said business to the extent of 2OC/c." 

10. That "the action of the defendants in ignoring the requests of the 
plaintiff for some proper distribution of the profits of the defendant 
corporation and the threatened action of the defendants in undertaking 
to issue additional stock for the purpose of rendering valueless the right 
of the plaintiff to participate in any distribution 'of the profits of the 
defendant corporation are arbitrary, unlawful, and in violation of legal 
duties owed by the defendants to the plaintiff; that the stock of the plain- 
tiff represents 20% of the net worth of said defendant corporation, and 
regardless of the enormous profits made by the defendant corporation, 
. . . the defendants have arbitrarily and unlawfully failed, neglected, 
and refused to pay out the accumulated profits of said corporation, and 
. . . that said defendants are willfully and deliberately failing to pay 
dividends, and are operating said business for their own gain and advan- 
tage and for the purpose of rendering the stock of the plaintiff valueless 
and to the great loss and damage of the plaintiff, and with the deliberate 
intent of 'freezing out' plaintiff from his ownership in said corporation." 

Upon the allegations of the complaint, the plaintiff prays judgment, 
among other things, "that the defendants be commanded and directed to 
declare and pay out among the stockholders of Long Manufacturing 
Company, Inc., the whole of the accumulated profits of said corporation, 
or such part thereof as the court shall find should be so declared, either 
in cash or by way of a stock dividend as provided by the resolutions 
proposed by the plaintiff . . ., and in accordance with the provisions of 
G.S. 55-115 and other pertinent laws of North Carolina." 

Here, then, the defendants by demurrer test the legal sufficiency of the 
foregoing allegations to state a cause of action. They set up and rely 
upon the provisions of G.S. 55-115, which read as fcdlows : 

"The directors of every corporation created under this chapter shall, in 
January of each year, unless some specific time for that purpose is fixed 
in its charter, or bylaws, and in that case at  the time so fixed, after 
reserving, over and above its capital stock paid in, as a working capital 
for the corporation, whatever sum has been fixed by the stockholders, 
declare a dividend among its stockholders of the whole of its accumulated 
profits exceeding the amount reserved, and pay it to the stockholders on 
demand. The corporation may, in its certificate of incorporation or 
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bylaws, give the directors power to fix the amount to be reserved as work- 
ing capital." - 

The defendants contend i t  affirmatively appears from the complaint 
that in accordance with this statute the entire surplus of $295,327.47, 
after the payment of a 6% dividend, was duly and properly reserved and 
set aside as working capital, and that therefore there remains no surplus 
out of which dividends may be legally declared, and, this being so, that 
the complaint fails to state facts sufficient to constitute a cause of action. 

But there is more to it than that. Conceding, as we may, that under 
the general law, including the foregoing statute, the controlling authori- 
ties of a corporation necessarily are clothed with broad discretionary 
powers in fixing the amount to be reserved and set aside as working 
capital from accumulated corporate profits, and conceding further that 
in the exercise of this discretion, corporate management, acting in good 
faith and with due regard for the affairs of the corporation as a whole 
and the welfare of its stockholders, may treat and deal with accumulated , " 

profits or earned surplus in a wide variety of ways: it may withhold the 
profits from the payment of dividends in whole or in part, so as to provide 
for the retirement of debts, or to build up additional capital, either on 
a temporary basis or by transfer to the permanent capital account by 
means of a stock dividend, or it may invest the surplus earnings in better- 
ments and corporate expansion. However, this discretion is not an un- 
limited one. I t  must not be abused. The controlling management must 
act in good faith and not in arbitrary disregard of the rights of the 
minority stockholders. The controlling corporate authorities will not be 
permitted to use their powers arbitrarily or oppressively by refusing to 
declare a dividend where net profits and the character of the business 
clearly warrant it. ~ c c o r d i n ~ i ~ ,  if it be made to appear that the con- 
trolling management is acting in bad faith, for their own gain and advan- 
tage, in oppressive disregard of the rights of minority stockholders, in a 
manner amounting in effect to a breach of trust, even though no actual 
fraud be shown, a court of equity may be invoked to break the shackles 
of any such oppressive control. See Amick v. Coble, 222 N.C. 484, 23 
S.E. 2d 854; Mitchell v. Realty Co., 169 N.C. 516, 86 S.E. 358; White v. 
Kincaid, 149 N.C. 415, 63 S.E. 109; 13 Am. Jur., Corporations, Sections 
422,423 and 708 ; Annotations : 55 A.L.R. 8, p. 44 et seq.; 76 A.L.R. 885 ; 
109 A.L.R. 1381 ; Gaines v. Long Manufacturing Co., post, 340 ; Anderson 
v. W .  J .  Dyer& Bro., 94 Minn. 30, 101 N.W. 1061; Star Pub1ishin.g Co. 
v. Ball, 192 Ind. 158,134 N.E. 285 ; Mulcahy v.  Hibernia Savings & Loan 
Soc., 144 Cal. 219, 77 P. 910; Wilson v. American Ice Co., 206 Fed. 736. 

I n  Anderson v. W .  J .  Dyer $ Bro., supra, the action was instituted by 
a minority stockholder against the majority stockholders, alleging a 
course of conduct, including the withholding of dividends, amounting in 
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effect to  a conspiracy to deprive the plaintiff of his stock. The defend- 
ants demurred to the complaint for failure to states a cause of action. 
The demurrer was overruled. This was affirmed on appeal, with the 
Minnesota Court making these observations : 

"While i t  is true that the courts cannot ordinarily compel a corporation 
to declare a dividend at the suit of a minority stockholder, yet it is not 
to be doubted that where dividends are withheld for an unlawful purpose 
-to deprive a particular stockholder of his rights-he may have the aid 
of equity for adequate protection. I t  appears in  this, complaint that the 
earnings and surplus of the company amounted to more than $70,000, 
upon an authorized capital of $50,000; that a portion of the capital stock 
has not been issued, and that the failure and refusal to declare a diridend 
is for the purpose of defrauding plaintiff; . . . Under such circum- 
stances, i t  is too plain to admit of doubt, as held by the trial court, that 
these facts entitled plaintiff to some relief." (94 Minn. p. 35.) 

I n  13 Am. Jur., Corporations, Sec. 423, p. 475, it I S  stated : 
"The devolution of unlimited power imposes on the holders of the 

majority of the stock a correlative duty, the duty of EL fiduciary or agent, 
to the holders of the minority of the stock, who can ach only through them 
-the duty to exercise good faith, care, and diligence to make the property 
of the corporation produce the largest possible amount, to protect the 
interests of the holders of the minority of the stock, and to secure and 
pay over to them their just proportion of the income and of the proceeds 
of the corporate property." 

It  is further stated in 13 Am. Jur., Corporations, fjec. 708, as follows : 
"It is well settled that in a proper case a court of equity has jurisdic- 

tion to compel the declaration and payment of corporate dividends wrong- 
fully withheld from minority stockholders. . . . 

"While a strong case must be made to justify such relief and while 
the court will not generally infringe upon the discretion vested in the 
corporation and its officers, where the right to a corporate dividend is 
clear, a court of equity will interfere to compel the directors to declare 
it. . . . Some courts have declared that fraud or bad faith is necessary 
in order to warrant such relief, but according to the weight of authority 
courts of equity may also compel the declaration of dividends in extreme 
cases of arbitrary, oppressive, or wrongful conduct amounting in effect to 
a breach of trust, even though no actual fraud is shomn." 

I n  the instant case the gravamen of the plaintiff's complaint is that:  
"the resolutions of January 8, 1951, attempting to 3et aside the entire 
surplus as working capital of $295,327.47 . . . was not adopted in good 
faith, but arbitrarily and fraudulently fol. the single purpose of defeating 
plaintiff's statutory right to dividends, . . . and that the defendants 
have arbitrarily and unlawfully failed, . . . and refused to pay out the 
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accumulated profits . . . and are willfully and deliberately failing to 
pay dividends, and are operating said business for their own gain and 
advantage . . . for the purpose of rendering the stock of the plaintiff 
valueless . . . and with the deliberate intent of 'freezing out' plaintiff 
from his ownership in  said corporation." 

These allegations put to test the validity of the resolution of 8 January,  
1951. I f  the allegations be true, no valid corporate action has been taken, 
and the earned surplus of the corporation does not stand set aside as 
working capital. These allegations would seen1 to be sufficient to afford 
the an  opportunity to be heard,-a chance to produce his proofs 
and see if he can make good his charges. - 1 ~ n i r k  r .  Coble ,  supra (222 
N.C. 484). 

As a general rule, a stockholder may not maintain suit against the 
corporation to redress a corporate wrong unless and until he has exhausted 
reasonable efforts in seeking relief within the corporation; and, ordi- 
narily, he is required to allege in  his complaint that  he has sought, but 
has been unable to obtain, correction of the wrongs complained of by the 
controlling authorities of the corporation, or show facts excusing such' 
demand. See Winsfend v. Ilmrne, 173 N.C. 606, bot. p. 611, 92 S.E. 613; 
13  Am. Jur. ,  Corporations, Sec. 454, p. 500. Here, i t  would seem that  
the plaintiff has alleged in  detail sufficient efforts to obtain relief, before 
suit, from within the corporate management. 

We have not overlooked the decision in Sfeele r .  Cotton Mills, 231 
N.C. 636, 58 S.E. 2d 620, cited and relied upon by the defendants. That  
case, however, is distinguishable. There i t  was not made to appear that  
a t  the time of the commencement of the action funds were available for 
the payment of dividends, as is specifically alleged in the instant case. 

Fo r  the reasons given, the judgment below overruling the demurrer is 
Affirmed. 

VALENTINE, J., took no par t  in the consideration or decision of this 
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R. M. GAINES v. LONG MANUFACTURING COMPANY, INC., W. R. LONG, 
JOHN G. LONG, MARY ELLEN FORBES, INDIVIDUALLY, A N D  AS STOCK- 
HOLDERS AND DIRECTORS OF LOSG MANUFACTURING COMPANY, INC., 
AND J. 0. HALL, SECRETARY A N D  TREASURER O F  LONG MANUFACTURING 
COMPANY, INC. 

(Filed 31 October, 1951.) 
1. Pleadings Q 1Dc- 

A demurrer tests the sufficiency of the complaint to s tate  facts consti- 
tuting a cause of action, admitting for the purpose the truth of every 
material fact properly alleged. 

2. Corporations $ S- 
The majority stockholders of a corporation exercise complete control, 

but such power imposes the correlative duty to prcltect the interests of 
minority stockholders, in relation to whom they occupy a position in the 
nature of a fiduciary. 

3. Corporations $ 1-Allegations held sufficient t o  allege cause of action 
t o  restrain issuance of additional stock. 

A411egations of a minority stockholder to the effect that the corporation 
had a large surplus, including cash sufficient to pay a n  outstanding obli- 
gation of the corporation, that additional capitalization was not necessary, 
and that  the rnaj0rit.v stockholders had passed n resolution authorizing 
the issuance of additional stock to pay the outstanding obligation with 
pre-emptire rights to the then stockholders to pnrcahase the additional 
stock proportionately, but that  plaintiff was financially unable to exercise 
his pre-emptive right, that the issuance of such additional stocli would 
greatly decrease the book ralue of his stock to his irreparable injury and 
that  the majority stockholders were acting arbitrarily for the sole purpose 
of "freezing" plaintiff out of his just rights, is held sufficient to state a 
cause of action a s  against demurrer of the majority ~,tocbholders. 

4. Same-- 
Where, in a minority stocl~holder's suit to restrain the corporation and 

the majority stockholders from issuing additional stock, the conflicting 
evidence raises a serious controversy a s  to whether additional capitaliza- 
tion was necessary or whether the issuance of the additional stock was 
authorized by defendants arbitrarily for the sole purpose of "freezing" 
plaintiff minority stockholder out of his lawful interest in the corporation, 
the temporary order is properly continued to the hearing. 

5. Injunctions $8- 
Where, upon the return of a telnporary restraining order, the conflicting 

evidence raises serious question a s  to whether plaintiff is  entitled to the 
relief sought, the continuance of the order to the final hearing upon the 
merits is proper. 

TALESTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendants f rom Bone,  Resident Judgc, a t  Chambers  i n  
Nashville, 28 March,  1951, in action pending in the Super ior  Cour t  of 
EDQECOMBE. 
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Civil action by minority stockholder of corporation for permanent 
injunction to prevent proposed issuance of additional capital stock. A 
temporary order of injunction was issued when the action was instituted. 
The defendants filed demurrer alleging that the complaint fails to state 
facts sufficient to constitute a cause of action. The cause was heard 
below on the demurrer and also on the question of continuing the tempo- 
rary order of injunction until the final determination of the cause. 

The court below entered two orders, one overruling the demurrer and 
the other continuing the temporary order of injuliction until the final 
hearing. To the signing of each order the defendants excepted and 
appealed. 

Ruark & Ruark, Joseph C. Moore, Jr., and Battle, Winslow, Merrell 
& Taylor for plaintiff, appellee. 

Henry C. Bourne for defendants, appellants. 

JOHNSON, J. This appeal challenges the action of the court below in 
(1)  overruling the demurrer to the complaint, and (2) continuing the 
temporary order of injunction until the final hearing. The record seems 
to sustain both rulings. 

1. The demurrer.-"The office of a demurrer is to determine the suffi- 
ciency of a pleading, admitting, for the purpose, the truth of the allega- 
tions of fact contained therein." Brick Co. v. Gentry, 191 N.C. 636, 132 
S.E. 800. By demurring to the sufficiency of the complaint to state facts 
sufficient to constitute a cause of action, the defendants admit as true 
e\%ry material fact properly alleged. Hall  v. Uairics, ante, 206, 67 
S.E. 2d 63; Bryant v. Ice Co., 233 N.C. 266, 63 S.E. 2d 547, and cases 
cited. 

I n  substance, the facts alleged in the complaint are as follows: 
1. That the defendant, Long Manufacturing Company, Inc., was 

chartered under the laws of Korth Carolina 13 September, 1946, with 
an authorized capital stock of 1,000 shares of $100 par value each. The 
corporation began business with an original paid-in capital of only 
$1,000, represented by 10 shares of stock. No  further stock has ever 
been issued. The original ten shares are now outstanding. The plaintiff 
owns two shares, with the remaining eight shares being owned by these 
defendants, in the proportions as indicated: W. R. Long, six shares; 
John G. Long, one share; and Mary Ellen Forbes, one share. 

2. The plaintiff paid full value for his two shares of stock and served 
as Secretary and Treasurer of the corporation from the time of its 
organization in 1946 until 30 June, 1949, when he resigned, and since 
that time he has not been an officer of the corporation. 
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3. The defendants W. R. Long, John  G. Long, and Mary Ellen Forbes 
(who are brothers and sister) constitute the present board of directors 
of the corporation. They were elected a t  the 8 Jtmuary, 1951, annual 
nieeting of the stockholders. A t  the nieeting of the board of directors 
held the same day, W. R. Long was elected President ; John G. Long was 
elected Vice-president; and J. 0. Hal l  (although being neither a director 
nor a stockholder) was elected Secretary a i d  Treasurer of the corpo- 
ration. 

4. The corporation has prospered from its inception: for the fiscal 
year ending 31 October, 1947, the first year of operations, net profits after 
al l  taxes were $193,707.62; for  the year ending 3 1 October, 1948, net 
profits after taxes amounted to $32,142.57; for the year ending 31 Octo- 
ber, 1949, net profits after taxes were $19,317.43; and for the year ending 
31 October, 1950, net profits after taxes were $50,36i.05. 

At  the end of the fiscal year 31  October, 1950, the corporation had 
current assets of $352,130.24, including cash on hand in banks of 
$146,124.92. At  that  time the corporation had paid-in capital and 
earned surplus of $296,387.47 "and was amply solvent and was not in 
need of any additional operating capital"; that  a t  the time of the coin- 
mencrment of this suit the financial condition of the corporation was 
substantially the same as on 31 October, 1950. 

5. At the time of the stockholders meeting on 8 January,  1951, as well 
as "at the present time, the actual or hook value of the stock of Long 
Manufacturing Company, Inc., was a t  least $29,638.74 per share;  and the 
plaintiff's two shares of stock had an  actual or book value of $59,277.48." 

6. A t  the 8 January,  1951, annual meeting of thc stockholders of the 
corporation a resolution "was introduced by the defendait  John G. Long 
and carried by the rotes of the defendants W. R. Long, John  G. Long, 
and Mary Ellen Forbes over the protest of the plaintiff, who was present 
and voted his 2 shares of stock against" the resolution. The resolution 
recites in substance that  the defendant corporation at its inception and 
during subsequent years was and has been short of working capital and 
that  funds for capital investment and operations were advanced by 
W. R. Long, trading as Long Supply Company, and subsequently Long 
Supply Company, Inc., and that  on 31 October, 1950, these advances to 
the defendant corporation amounted to  $100,338.C16. The resolution 
further recites that  the remaining unissued authorized capital stock of 
the defendant corporation should be issued and sold for the purpose of 
paying off this indebtedness due Long Supply Company, Inc. And, 
thereupon, the resolution directs tha t  the remaining 990 shares of un- 
issued capital stock be issued and sold a t  not less than $100 per share, 
and that  the indebtedness due the Long Supply Company, Inc., be paid 
out of the proceeds. The  resolution further directs that  each stockholder 
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of the defendant corporation shall be entitled to subscribe for 99 shares 
of the new stock for each share owned as of 8 January ,  1951, and that 
each stockholder be allowed to subscribe and pay for the new stock a t  
$100 per share. The resolution contains a forfeiture provision providing 
in effect that  a failure on the part of any stockholder, his heirs or assigns, 
to exercise this pre-emptire right on or before 10 o'clock a.m. 10 Feb- 
ruary, 1951, shall work a forfeiture or waiver of the right to subscribe for 
such additional stock, with the directors being authorized to make sale of 
such remaining stock. 

7 .  . . . "that the purported basis of the need for the issuance of addi- 
tional capital stock as provided for by the foregoing resolution is two- 
fold, first, purportedly to provide badly needed additional working capital 
as set forth in the niinutes, and secondly, for the purpose of providing 
funds purportedly needed to retire an  indebtedness to Long Supply Coin- 
pany, Inc., a corporation which i i  wholly owned, doniinated and con- 
trolled by the defendants Long and Forbes. That  there is 110 need for 
additional funds for eitlier purpose, but that  in truth and in fact the 
defendant corporation has ample funds for working capital and could a t  
any time pay from its cash all of the indebtedness to Long Supply Con-  
pany, Inc., and leave current assets of $251,792.18, ~vhic l l~~vould  be more 
than arnple working capital for all of the operations of the Long J lanu-  
facturing Company, Inc. . . . that  to put additional capital into Long 
Manufacturing Company. Inc., as aforesaid, would orer-capitalize the 
Long Manufacturing Company, Inc., and i t  ~vould have on hand consid- 
erable idle funds for a good part  of the ycar v~hich would be contrary to 
good business practice and would constitute a misnangenient of the 
corporation." 

8. . . . "that there is no valid reason for the adoption of a resolution 
such as was adopted by the defendants for the sale of aclditional capital 
stock of Long Manufacturing Company, Inc., but that  in truth and in 
fact the adoption of said resolution was nothing but the culmination of 
an agreement on the par t  of the defendants Long and Forbes, in bad faith. 
and in breach of their trust as officers and directors of said corporation 
to render the stock of the plaintiff in said corporation practically valne- 
less and so to deprive the plaintiff of the value of his said ctock, . . . that 
the deliberate purpose of said resolution was to make i t  impossible for 
the plaintiff to continue his o ~ n e r s l l i p  in said corporatioli and to deprive 
hinl of the value of his said stock; and if de f~ndan t s  are perniitted to 
continue and persist in their action as evidenced by the adoption of said 
resolution this plaintiff will be irreparably damaged and deprived of the 
value of his stock, and the book or actual value of plaintiff'z stock will be 
reduced from approximately $60,000 to approxiniately $800.00, plaintiff 
not har ing  sufficient fund3 with which to purrhase the additional stock." 
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9. . . . "Plaintiff has exhausted all of his remedies within the corpo- 
ration by attending the aforementioned Annual Stockholders Meeting of 
Long Manufacturing Company, Inc., and voting against the resolution 
above set forth and notwithstanding such action on the part of the plain- 
tiff, the defendants are persisting in their wrongful action and purposes as 
aforesaid and plaintiff is without any remedy at law and will be irrepara- 
bly damaged unless the defendants are restrained or enjoined." 

Upon the allegations of the complaint, the plaintiff prays judgment 
that the defendants, individual and corporate, "be permanently restrained 
and enjoined from issuing the additional capital stock i11 Long Manufac- 
turing Company, Inc., provided for in the resolution" . . . 

Here, then, the demurrer has put to test the legal sufficiency of the 
complaint to state a cause of action. Thus is raised an issue of law, the 
answer to which requires application of the principles of law which 
control the facts as alleged. 

The individual defendants are majority stockholders, officers and 
directors of the corporation. The plaintiff is a minority stockholder. 
The general duties which majority stockholders ordinarily owe minority 
stockholders in such circumstances are set out in bro,2d outline in 13 Am. 
Jur., Corporations, sections 422 and 423, pp. 474, 4'75 and 476: 

"The holders of the majority of the stock of a corporation h a ~ e  the 
power, by the election of directors and by the vote of their stock, to do 
everything that the corporation can do. Their powtlr to . . . direct the 
action of the corporation places them in its shoes and constitutes them the 
actual, if not the technical, trustees for the holders of the minority of 
the stock. They draw to themselves and use all the powers of the corpo- 
ration. . . . 

"The devolution of unlimited power imposes on holders of the majority 
of the stock a correlative duty, the duty of a fiduciary or agent, to the 
holders of the minority of the stock, who can act only through them- 
the duty to exercise good faith, care, and diligence to make the propel ty 
of the corporation produce the largest possible amount, to protect the 
interests of the holders of the minority of the stock, and to secure and 
pay over to them their just proportion of the income and of the proceeds 
of the corporate property. The controlling majority of the stockholders 
of a corporation, while not trustees in a technical sense, have a real duty 
to protect the interests of the minority in the management of the corpo- 
ration, especially where they undertake to run the corporation without 
giving the minority a voice therein. This is so because the holders of a 
majority of the stock have a community of interesi; with the minority 
holders in the same property and because the latter can act and contract 
in relation to the corporate property only through the former. I t  is the 
fact of control of the common property held and exlmised, and not the 
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particular means by which or manner in which the control is exercised, 
that  creates the fiduciary obligation on the part  of the majority stock- 
holders in a corporation for the minority holders. Actual fraud or 
mismanagement, therefore, is not essential to the application of the rule. 

"It is well established that  courts of equity will entertain jurisdiction, 
a t  the instance of minority stockholders of a private corporation who are 
unable to  obtain redress within the corporation and have no adequate 
remedy a t  law, to restrain threatened ultra. vires acts on the par t  of the 
majority or to  prevent any other act on the part  of the majority which 
may be denominated as a breach of trust or a breach of the fiduciary 
duties owing to the minority." 

I n  White 21. Kincaid, 149 N.C. 415, 63 S.E. 109, with Justice Hoke 
speaking for the Court, this principle of quasi-trust relationship is recog- 
nized and discussed a t  length : 

. . . "the directors of these corporate bodies are to be considered and 
dealt with as trustees in respect to their corporate management; and that  
this same principle has been applied to a majority or other controlling 
number of stockholders, in reference to the rights of the minority or any 
one of them, when they are as a body in the exercise of this control, in 
the management and direction of the corporate affairs, . . . if i t  could 
be clearly established that  this resolution was not taken for the benefit 
of the corporation, or in furtherance of its interest, but for the mere pur- 
pose of unjustly oppressing the minority of the stockholders or any of 
them, and causing a destruction or sacrifice of their pecuniary interests 
or holdings, giving clear indication of a breach of trust, such action could 
well become the subject of judicial scrutiny and control." 

I n  Southern Pacific Co. 1.. Bogerf, 250 U.S. 483, 63 L. Ed. 1099, a t  
p. 1106, Justice Brandeis, speaking for the Court, makes this observation 
in applying what has become popularly known as the majority stock- 
holders rule : 

"The rule of corporation law and of equity invoked is well settled and . 
has been often applied. The majority has the right to control; but when 
it does so, i t  occupies a fiduciary relation toward the minori ty;  as much 
so as the corporation itself or its officers and directors." 

Testing the sufficiency of the allegations of the complaint by the fore- 
going rules of law, i t  would seem that  the court below properly overruled 
the demurrer. 

2.  The question of continuing t h e  temporary ode13 of injunction fo  the 
final hearing.-As bearing on this question, each side offered voluminous 
evidence in the form of affidavits and exhibits tending to show the finan- 
cial condition of the defendant corporation. I t  appears from the evidence 
that  the defendant corporation is engaged in the manufacture and sale 
of farm equipment and machinery, principally oil burning tobacco 
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curers. All the evidence tends to show that  the corporation has enjoyed 
a steady growth since its formation in 1946. However, the evidence 
is  sharply in conflict as to the need and necessity for the issuance of 
the proposed stock in accordance with the plan outlined in the resolu- 
tion adopted a t  the meeting of the stockholders on 8 January,  1951. The 
gist of the defendants' evidence is that the proposed plan to issue nea- 
stock should be carried out in order to provide funds with which to retire 
the indebtedness of $100,338.06 due to Long Supply Company, Inc., and 
to provide needed additional working capital to facilitate operations and 
carry out the corporation's planned expansion program. 

The plaintiff's evidence, on the other hand,  tend^ to show there is no 
need for additional working capital a t  the present time; that  the corpo- 
ration had on hand a t  the end of the last fiscal year (31 October, 1950) 
$146,000 in cash; that  from this amount of cash the entire indebtedness 
due Long Supply Company, Inc., of $100,338.06 could be paid, leaving 
the corporation with cash of approximately $46,0013 and with $206,000 
of other current assets; tha t  the current assets of the corporation would 
then amount to $252,000 as against current liabilities of $110,000, giving 
the corporation a ratio of current assets to current liabilities of 2.3 to 1, 
which the plaintiff contends is entirely adequate to take care of the 
present financial needs of the corporation and any I-easonable expansion 
of its business. 

The plaintiff offered further evidence tending to show that  the present 
book value of each share of stock in the defendant corporation is 
$29,638.74, and since he owns two s h a r ~ s ,  the book value of his interest 
is $59,277.48; that  he is financially unable to purchase the additional 
shares in accordance with his pre-eniptire rights under the stock resolu- 
tion adopted a t  the annual meeting on S Januarg,  1951; that if the 
defendants are permitted to effectuate the issuance of the stock as pro- 
vided in the resolution, the book value of each share of stock would be 
reduced to $395.38 per share, and the plaintiff's interest i n  the corpora- 
tion would be diminished from $59,277.48 to $790.76, with the resultant 
loss to  plaintiff of $58,486.72 inuring by absorption to the benefit of the 
defendants Long and Forbes, who own the rest of the stock and control 
the corporation. 

I t  is established by well considered decisions of this Court that  in 
actions of this character, the main purpose of which I S  to obtain a perma- 
nent injunction, if the evidence raises a serious ques,tion as to the exist- 
ence of facts which make for the plaintiff's right, and sufficient to estab- 
lish it, that. a preliminary restraining order will be continued to the final 
hearing. Spri71ys U. Refining Co., 205 N.C. 444, 171 S.E. 635; Proctor 
v. Fertilizer ~ o r k s ,  183 N.Ci. 153, 110 S.E.  861; Tise v. H'hifalcr- 
H a r v ~ y  Co., 144 K.C. 507, 57 S.E. 210; Htytrtf v. D e B a r f ,  140 N.C. 270, 
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52 S.E. 781; Hnrrington 1.. Rcrzds, 131 N.C. 39, 42 S.E. 461; Whitaker 
2.. Hill, 96 N.C. 2, 1 S.E. 639; Marshall v. Commissioners, 89 N.C. 103. 

Upon this record i t  appears  t h a t  the  court  below properly continued 
the  temporary order  of injunction unt i l  the  final hearing. 

F o r  the  reasons given, the  orders overruling the  demurre r  and  con- 
t inuing the temporary injunct ion unt i l  the  final determination of the 
case a r e  

Affirmed. 

VALENTINE, J., took n o  p a r t  i n  the consideration or  decision of this 
case. 

EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED STATES, 
A CORPORATIO~-, A X D  ALBIOS DUNN, TRUSTEE, v. THOMAS G. BAS- 
NIGHT, JR., AXD WIFE, VIRGINIA PIERCE BASNIGHT, ASD W. G. 
DUNN. 

(Filed 31 October, 1951.) 

1. Laborers' and Materialmen's Liens 5 8- 
A contractor's lien for work done and materials furnished, when notice 

thereof is properly filed within six months of the completion of the struc- 
ture, relates back to the time when claimant began the performance of the 
work and the furnishing of inaterials and has priority over a deed of trust 
esecuted and recorded subsequent to that date hut prior to the date of 
the filing of the notice, the doctrine of relation back not only being estnb- 
lished by uniform decisions bnt also being inherent in the statute granting 
such lien. G.S. 44-1. 

2. Laborers' and  Materialmen's Liens 3 6- 

A contractor's lien for work clone and materials furnisher1 is inchoate 
until perfected by the filing of proper notice of lien in the office of the 
Clerk of the Superior Court of the proper county within six months after 
completion of the worli. G.S. 44-38, G.S. 44-39, and by bringing action to 
enforce the lien within six months of the date of the filing of notice of 
claim of lien, G.S. 44-43, G.S. 44-48 ( 4 ) .  

3. Parties § 3- 

Necessary parties are  those whose rights must be ascertained and settled 
before the rights of the parties to the suit can be determined. 

4. Laborers' and Materialmen's Liens 5 10: Part ies  5 4-Subsequent en- 
cumbrancers a r e  not necessary but a r e  proper parties in  action to 
enforce contractor's lien. 

.4n action by a contractor to enforce his lien is for the purpose of selling 
whatever interest the o\rner or contractee may have alid to apply the 
proceeds of sale of such interest to the satisfaction of the lien, and there- 
fore subsequent encumbrancers are  not necessary partie8 to the action to 
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enforce the lien, and the contractor's failure to join them does not have 
the effect of losing his priority as against such subsequent encumbrancers. 
When not joined as parties in the contractor's action against the owner 
or contractee, they are not bound by the judgmeni:, and the purchaser of 
the property under the judgment takes it subject to their rights, whatever 
they may be. They are proper parties, since they have an ascertainable 
interest in the subject matter of the controversy. 

APPEAL by plaintiffs from Grady, Emergency Judge, at February 
Term, 1951, of PITT. 

Civil action involving the question of the prioritj of a contractor's lien 
over a deed of trust. 

For convenience of narration, the plaintiff, Equitable Life Assurance 
Society of the United States, is called Equitable; the defendants, Thomas 
(3. Basnight, Jr., and wife, Virginia Pierce Basnight, are styled Basnight 
and wife; and the defendant, W. G. Dunn, is designated as Dunn. The 
facts are summarized in the numbered paragraphs set forth below: 

1. Basnight and wife owned a lot in Greenville, North Carolina. On 
5 August, 1948, Dunn, a building contractor, made a contract with them 
whereby Dunn bound himself to build a residence cln such lot with labor 
and materials furnished by him, and whereby Basnight and wife obligated 
themselves to pay Dunn $12,000.00 for so doing on the completion of the 
structure. Dunn began the construction of the residence on 14 August, 
3948, and finished it on 27 November, 1948. Basnight and wife forth- 
with accepted the residence, but failed to pay Dunn the stipulated sum 
of $12,000.00. 

2. On 17 February, 1949, Basnight and wife borrowed $8,000.00 from 
Equitable and executed a deed of trust to Albion Dunn, Trustee, to 
secure the repayment of such sum. The deed of trust was registered in 
the office of the register of deeds of Pitt  County on the day of its execu- 
tion. Basnight and wife still owe Equitable $7,390.00 together with 
interest thereon at the rate of four per cent per ar,num from 1 August. 
1949, on the loan secured by the deed of trust. 

3. Within six months after the completion of the residence, to wit, on 
15 March, 1949, Dunn filed notice in the office of the clerk of the Superior 
Court of Pi t t  County, North Carolii:a, specifying in detail that he 
claimed a lien on the residence and lot in the amount of $12,000.00 for 
work done and materials furnished in the construction of the residence 
as set out above. 

4. Within six months from the date of the filing of the notice, to wit, 
on 26 April, 1949, Dunn brought an action against Basnight and wife 
in  the Superior Court of Pi t t  County to enforce the lien claimed by him. 
C'onsent decrees were entered in such action at the September and Novem- 
ber Terms, 1949, of the Superior Court of Pi t t  County, awarding Dunn 
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judgment against Basnight and wife for $12,000.00 ; declaring such judg- 
ment to be a lien on the residence and lot dating from 14 August, 1948, 
the day on which Dunn began to perform work and furnish materials 
under his contract with Basnight and wife; appointing a commissioner 
to sell the property at  public sale after statutory advertisement for the 
satisfaction of the judgment and lien; and granting Dunn leave to bid 
at the sale. Subsequent to these events, the commissioner sold the prop- 
erty at public outcry after statutory adrertisement for $12,000.00 to 
Dunn, who received his deed on 7 March, 1950. 

5. Neither Equitable nor Albion Dunn, Trustee, was a party to the 
action mentioned in the preceding paragraph, which is hereafter called 
the former action to distinguish it from the present proceeding. 

6 .  On 7 April, 1950, Equitable and Albion Dunn, Trustee, brought 
the present action against Basnight, Mrs. Basnight, and Dunn to fore- 
close the deed of trust of 17 February, 1949, for the satisfaction of the 
unpaid portion of Equitable's loan to Basnight and wife, and to obtain 
an adjudication that the deed of trust has precedence over the lien claimed 
by Dunn. 

The action narrowed itself on the trial to a contest between Equitable 
and Albion Dunn, Trustee, on the one side, and Dunn on the other. 
The pleadings raised these successive questions: Whether the commis- 
sioner's deed to Dunn was effectual as against Equitable and Albion 
Dunn, Trustee; whether the lien claimed by Dunn has priority as against 
the deed of trust; and whether Dunn lost the right to assert that the lien 
claimed by him has priority over the deed of trust by failing to make 
Equitable and Albion Dunn, Trustee, parties to the former action to 
enforce the lien brought by him against Basnight and wife within the 
six months period prescribed by G.S. 44-43. 

When the present action was heard, the parties waived trial by jury, 
and Judge Grady, who presided, made findings conforming to the facts 
stated in the six numbered paragraphs. He  concluded that the commis- 
sioner's deed to l lunn is ineffectual as against Equitable and Albion 
Dunn, Trustee, because they were not parties to the former action, that 
the lien claimed by Dunn has priority as against the deed of trust, and 
that Dunn is entitled to have such priority enforced. 

Judge Grady thereupon rendered a decree, awarding Equitable judg- 
ment against Basnight and wife for the unpaid portion of its loan; 
appointing commissioners to sell the residence and lot a t  public sale after 
statutory advertisement; and ordering such commissioners to use the 
proceeds of the sale "first to pay off and discharge the judgment entered 
in  the former action between W. G. Dunn, plaintiff, and Thomas G. 
Basnight, Jr . ,  and wife," defendants. The decree specifies that the com- 
missioners will apply "any balance" of the proceeds of sale remaining 
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"in their  hands af ter  sat isfying t h e  former judgnlent of Ti'. Q. D u n n  
against said Basnight and  wife . . . on the  amount  hereinbefore ad- 
judged to be due" Equitable  f r o m  Basnight  and  wife, and  t h a t  "if there 
be a n y  balance i n  hand  a f te r  satisfying the  two judgments, first i n  the  
former case and  the judpnlellt i n  the  present caw, then such balance 
will be paid to Thomas C.  Basnight,  Jr., a n d  wife." 

Equitable  and  ,Ilbion Dunn,  Trustee, excepted to <Judge Grady'q decree 
and appealed t o  the  Supreme Court ,  assigning as  e r ror  the  portions of 
the decree concluding ant1 adjudging t h a t  the  lien claimed by D u n n  has  
p r io r i ty  as  against their  deed of t rust .  

ERVIX, J. T h i s  question arise< a t  the outset :  Where  a lien c l a i n ~ a n t  
files notice of a contractor's lien against a building : ~ n d  the  lot on n h i c h  
i t  s tands i n  the office of the clerk of the Supr r io r  ~ l o u r t  on 1 5  X a r c h .  
1949, fo r  work done a l ~ d  materials furnished hy l l i n ~  in the construction 
of the building uuder  contrxvt with the owners of the lot betneen 14 
August and 27 Novwlber ,  1948, does the lien relate hack to the t ime  
when the  l i m  claimant hegan the performance of the work and t l ~ c  fur -  
nishing of the  niaterialr;. anti take bp r e a w n  of such relation 
hack over a11 i n t e r ~ e n i n g  remrded deed of t rust  malle hy the  owierq of 
the  lot on 17  February ,  1949 ! 

T h e  t r i a l  judge a n s u w w l  this  query  i n  the affirmatire when hc ad- 
judged t h a t  the lien of the  contractor D u n n  ha5 prior i ty  aq againrt  t h e  
deed of t rust  under  which Equitable  and  ,\lbion Dluln, Trustee, claim. 
' T e  affirm his rul ing on the au thor i ty  of these decisions : King 1 % .  E l l i o t t ,  
197 N.C. 83, 147 S.E. 701;  1Inrr. i~ 1 % .  Cheshire, 189  N.C. 219, 1 2 6  S.E. 
593;  Pol f ~ r  v. ('crac, 187  S.('. 629, 122 S.E. 483;  JII( l d ( ~ n l s  1). T r u s t  Po., 
167 X.C. 401, 8 3  S.E. 623;  1)1cunl,crnt c 3 .  Rclill-otrd, 122 S.P. 999, 29 S.E. 
8 3 7 ;  Pipe d F o ~ i u d r t j  C'o. 7.. Tfo i c~ lnnd ,  111 S . C .  615. 1 6  S . E .  $ 5 7 ,  90 
L.R.,\. 743;  N u r r  1 % .  A1 l ( t r r l f~ l ,~ / ,  90 N.C. 263, 6 S.E. 108, 6 S. R. 517;  
and ('kcrc!hourrr I ? .  I l ' i l l~cr~ns .  71 S . C .  444. 

111 i o  doing, uc. do not ignorta the c~ntmt io l i : :  of E,qllit: ihl~ and .ilbion 
D u n n ,  T r u s t w .  on t h i i  ~ > l i a v  of the  caw.  T h y  a d ~ - a n r e  these ~~~~~~~~ix t. 
and intcrde1)endcnt a rgwl lmt-  with nnwli carl1rc.t ines and industry : 
( I )  'I'hr d o c t r i n ~  that  a contractor 's lien for  x o r k  doiic o r  nlatcrials 
furnished rclatcs back t o  thp t ime a l i e n  the c1aini:int comriiellcwl the 
perfortr~ance of thc work or  the fu lx i sh ing  of the matrrial,. has  no founda-  
tion in  l aw s a w  t h a t  en~hodirtl  i n  a s tatute  or igmally ~nac tec l  as section 2 
of chapter  206 of thc Plthlic Law< of 1869-i0 and + u h ~ e q u e n t l y  codified 
as  section 1782 of the ( 'ode of I S S R .  which was couc led i n  the-e vordc.:  
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"The lien for work on crops or farms or materials given by this act shall 
be preferred to every other lien or encumbrance which attached upon the 
property subsequent to the time a t  which the work was commenced, or 
the materials were furnished." (2 )  This foundation of the relation back 
doctrine was removed as to all liens arising under the laws now incorpo- 
rated in chapter 44 of the General Statutes except liens for work on crops 
in 1905 when the codifiers of the Revisal changed the statute, i .e. ,  section 
2 of chapter 206 of the Public Laws of 1869-70 and section 1782 of the 
Cocle of 1883, to its present form, to wit :  "The lien for work on crops 
given by this chapter shall be preferred to eyery other lien or encum- 
brance which attached to the crops subsequent to the time a t  which the 
work was commenced." G.S. 44-41; C.S. 2472; Rev. 2034. (3 )  As a 
consequence, the relation back doctrine has no application to the lien of 
the contractor Dunn, and the deed of trust under which Equitable and 
Albion Dunn, Trustee, claim has priority because i t  was made and re- 
corded before the notice of Dunn's lien was filed. 

These arguments are untenable for reasons even more cogent than the 
significant fact that  their acceptance would constitute a repudiation of all 
germane decisions handed down since the adoption of the Revisal of 1905. 

Two of the present statutes giving liens to contractors for labor per- 
formed or materiaIs furnished, namely G.S. 44-1 and G.S. 44-2, had their 
genesis in chapter 206 of the Public Laws of 1869-70. Section 2 was not 
put in that  chapter to establish the relation back doctrine, and did not 
do so. I t  simply selected three specific liens, i .e. ,  liens "for work on 
crops or farms or niaterials," out of all the liens given to contractors by 
sections 1 and 3 of the chapter, and conferred upon such three specific 
liens preference over all other liens and encumbrances (including other 
liens given to contractors) "which attached upon the property subsequent 
to the time a t  which the work was commenced or the materials were 
furnished." These considerations show that the relation back doctrine 
was not begotten by section 2 of chapter 206 of the Public Laws of 
1869-70, and is not nurtured by its present day counterpart. G.S. 44-41. 

The doctrine is inherent in the very statutes which give the contractor 
the lien upon the property improved by his labor or materials, and allow 
him six months after the completion of the labor or the final furnishing 
of the materials in which to claim i t ;  for  it is plain that  unless the con- 
tractor's lien when filed relates back to the time at which the contractor 
commenced the performance of the work or the furnishing of the mate- 
rials, the object of the statutes can be defeated at the will of the owner of 
the property, by his selling or encumbering his estate. Burr 2). Mnulfsby,  
suprn:  Chadbourn 2%. William, supra. T o  hold that  the doctrine of 
relation back is not inherent in these statutes would be to "keep the word 
of promise to our ear, and break it to our hope." 
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This brings us to the second and final question presented by the appeal: 
Does a contractor's prior lien become unavailable as against subsequent 
encumbrancers by the contractor's failure to make the subsequent encum- 
brancers parties to his action to  enforce the lien brought against the 
owners within the statutory period ? 

Dunn, the builder, bottoms his claim to a contractor's lien against the 
real property in controversy on this statutory provision: "Every building 
built, rebuilt, repaired or improved, together with I he necessary lots on 
which such building is situated . . ., shall be subject to a lien for the 
payment of all debts contracted for work done on the same, or material 
furnished." G.S. 44-1. 

A contractor's lien on real property is inchoate until perfected by 
compliance with legal requirements, and is lost if the steps required for 
its perfection are not taken in the manner and within the time prescribed 
by law. 36 Am. Jur., Mechanics' Liens, Section 124; 57 C.J.S., Mechan- 
ics' Liens, Section 119. 

To perfect his lien on real property, the contractor must comply with 
these statutory requirements : 

1. He must file a notice or claim of lien in the office of the clerk of the 
Superior Court of the county where the labor has been performed or the 
materials furnished within six months after the completion of the labor 
or the final furnishing of the materials specifying in detail the labor 
performed or the materials furnished and the time thereof. G.S. 44-38 
and 44-39 ; Beaman t i .  Hotel C'orp., and Roofing Co. I:. Benman, 202 N.C. 
418,163 S.E. 117; Supply ('0. I * .  ,kfcCurry, 199 N.C. 799, 156 S.E. 91. 

2. He  must bring an action in the Superior Court to enforce the lien 
within six months from the date of the filing of the notice or claim of 
lien. G.S. 44-43 and 44-46 (4)  ; S o r p ~ e t  v. Cotfor) Pncfory, 172 N.C. 
833, 89 S.E. 785. 

These things being true, the present position of Equitable and Albion 
Dunn, Trustee, i.~., that the lien claimed by Dunn is not available as 
against them, is sound, if subsequent encumbrancers are necessary parties 
to a statutory action to enforce a contractor's lien on real property. 

The term '(necessary parties" embraces all persons who have or claim 
material interests in the subject matter of a controwmy, which interests 
d l  be directly affected by an adjudication of the controversy. Wiggins 
P .  Hnrrell, 200 N.C. 336, 156 S.E. 924. B sound criterion for deciding 
whether particular persons must be joined in litigation between others 
appears in this definition : Xecessary parties are those persons v~ho  have 
'ights which must be ascertained and settled before the rights of the 
parties to the suit can be determined. 67 C.J.S., Parties, section 1. 

The statute does not undertake to specify who shall be made parties to 
the action to enforce the contr~ctor's lien, which it requires to be brought 
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within the period of six months designated by it. The solution of this 
problem is, therefore, to be found in the nature and object of the action 
to enforce the lien. 

Such action is designed to enforce the lien by the sale of whatever 
interest the person who caused the building to be erected or repaired had 
in the land improved by the labor or materials of the contractor at  the 
time the lien attached. G.S. 44-46; P i p e  and Foundry  Co. v. Howland,  
supra; B u r r  v. Maultsby,  supra;  C h a d b o u m  v. Wil l iams ,  supra. Since 
the judgment in the action will directly affect his interest in the real 
property involved in the suit, the landowner who contracted the debt for 
which the lien is claimed is certainly a necessary party to the action 
to enforce the lien. 57 C.J.S., Mechanics' Liens, Section 284b. 

But the action to enforce the lien is not created to determine the 
validity or the priority of the adverse claims of third persons in the 
premises subject to the lien. The contractor can obtain the complete 
relief sought, i.e., the sale of the interest owned by the person who caused 
the improvement to be made at the time the lien attached, in his action 
against the landowner, without having the rights of adverse claimants 
ascertained and settled. I n  consequence, subsequent encumbrancers and 
other adverse claimants are not necessary parties to an action to enforce 
a contractor's lien. This holding is expressly or impliedly sanctioned 
by earlier decisions of this Court. Porter  v. Case, supra;  Lumber  Co. v. 
Hotel Co., 109 N.C. 658, 14 S.E. 35; Kornegny I:. Steamboat Co., 107 
N.C. 115, 12 S.E. 123. 

I t  necessarily follows that neither the contractor nor any other inter- 
ested party is precluded from relying on the contractor's prior lien as 
against subsequent encumbrancers because of the contractor's failure to 
make the subsequent encumbrancers parties to his action to enforce the 
lien brought against the owners within the statutory period. Sandquist 
& Snow v. Rellogg,  101 Fla. 568, 133 So. 65. 

We deem it appropriate to make certain observations relating to this 
aspect of the case. While the court can adjudicate the rights of the 
contractor and the landowner in an action to enforce a contractor's lien 
without necessarily affecting them, subsequent encumbrancers and other 
adverse claimants are proper parties to such action, for they have ascer- 
tainable interests in the subject matter of the controversy. 36 Am. Jur., 
Mechanics' Liens, section 249. I t  is highly desirable that they be made 
parties to the action to enforce the lien so that the decree or judgment 
in such action may conclude the rights of all persons having any interest 
in the subject matter of the litigation. 

If a subsequent encumbrancer is not joined, he is not bound by the 
judgment in the action between the contractor and the owner, and one 
who purchases the property under that judgment takes i t  subject to the 
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r ights  of t h e  encumbrancer, whatever  they m a y  be. Jones z.. Williams. 
1 5 5  N.C. 179, 71 S.E. 222, 36 L.R.A. (Prr.S.) 426. 

I t  is to  be noted t h a t  we a r e  presently concernecl wi th  the  r ights  of 
those who become encumbrancers a f te r  the lien attaches and  before the  
action t o  enforce it is  brought, a n d  t h a t  none of the  parties t o  the  present 
action challenge the  provisions of J u d g e  Grady's decree ordering a resale 
of the  property. 

F o r  t h e  reasons given, the  judgment  is 
Affirmed. 

STATE r. GLENS HOLLAXD. 

(Piled 31 October, 1951.) 

1. Assault 5 13--Circumstantial evidence held sufficient t o  show t h a t  de- 
fendant was present and gave active encouragement t o  perpetrator of 
assault. 

Evidence tending to show that  defendant engaged a cab, directed the 
driver to go by a junk yard to pick up defendant's friend, who was waiting 
in  semi-darkness, that  defendant, under pretext of going for a drink of 
liquor, diverted the cab from the main highway toward the destination 
he had given to a deserted side road. and that  while the three of them 
were riding in the cab, the driver was struck several times and knocked 
unconscious with a piece of iron pipe similar to pipe found later a t  the 
junk yard, i s  held sufficient to be sub~uitted to the jury on the charge of 
felonious assault in violation of G.S. 14-32. since the circunlstances are  
such a s  to  clearly indicate that  defendant was present and, if he did not 
actually make the assault himself, was acting in concert with his friend 
in making the felonious assault. 

2. Criminal Law 5 8 b  

Persons present a t  the scene who aid, abet, assist or advise the commis- 
sion of the offense, or who a re  present for such purpose to the lmovledge 
of actual perpetrator, a re  principals and a re  equally guilty. 

3. Criminal Law 52a (1)- 
On motion to nonsuit, the evidence must be taken in the light most 

favorable to the State. 

4. Criminal Law 5 5% (3)- 
Circumstantial evidence is a recognized instr~~meintality in the ascer- 

tainment of truth, and where the circumstances fall into a pattern which 
clearly indicates that  defendant was present and acted in concert with the 
perpetrator of the offense, it  makes out a prima facie case and is properly 
submitted to the jury. 

5. Robbery 5 5- 
Evidence tending to show that  a victim of a n  assault was knocked uncon- 

scious, that  some seven and one-half hours thereafter he was found in 
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his bed with his cab parked in the driveway, that some money was still on 
his person, but without evidence in reference to his money in the interim, 
i s  held insufficient to be submitted to the jury on the question of the guilt 
of his assailants of the offense of armed robbery, notwithstanding the 
victim's testimony that some of his money was gone, since the circum- 
stances show no more than an opportunity for his assailants to hare taken 
the money with equal opportunity for it to have been lost or disposed of in 
other ways. G.S.  14-87. 

6. Criminal Law 5% (3)- 
In order to be sufficient to be submitted to the jury, circumstantial eci- 

dence must exclude any reasonable hypothesis of innocence, and circum- 
stances which merely show an opportunity for defendant to have com- 
mitted the offense but raise a mere conjecture of his guilt are insufficient. 

APPEAL by defendant from jury tr ial  before G w y n ,  J., at  May Term, 
1951, and judgment entered by Phillips, J., a t  August Term, 1951, of 
CALDWELL. 

Criminal prosecutions tried upon two bills of indictment, consolidated 
for tr ial  by  consent, charging the defendant with (1) felonious assault, 
i n  violation of G.S. 14-32; and (2 )  armed robbery, in violation of G.S. 
1487. 

After the State had produced its eridence and rested its case, the de- 
fendant moved for judgment of nonsuit in each case. The motions were 
overruled and exceptions were noted. The  defendant then, after an- 
nouncing he would offer no eridence, renewed his motions for nonsuit, 
and to the adverse rulings of the court thereon, exceptions again were 
duly noted. 

The jury returned a rerdict finding the defendant guilty of assault 
with a deadly weapon with intent to kill, inflicting serious injury not 
resulting in  death, and armed robbery, as charged in the bills of indict- 
ment. 

Thereupon, by consent, Judge Gwyn entered an  order continuing the 
prayer for judgment and also continuing the defendant's motion to set 
the rerdict aside unti l  the Sugust ,  1951, term of court, a t  which term 
Judge Phillips, then presiding, entered judgments imposing penal servi- 
tude in each case of "not less than fire nor more than ten years," with 
direction that  the sentences run  concurrently. From the judgments so 
pronounced, the defendant appealed, assigning errors. 

S t t o r n e y  General Mc,lilulZan, Assistant A f t o r n e y  General Bru ton ,  and 
Robert B. Broughton,  member o f  staff, for the State. 

Kenne th  D. T h o m a s  for defendant ,  appel lanf .  

JOHNSON, J. The  exceptions brought forward by the defendant test 
only the sufficiency of the eridence to carry the two consolidated cases to 
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the jury over the defendant's motions for judgment of nonsuit, made in  
apt  time under the provisions of G.S. 15-173. 

1. The felonious assault case.-The evidence bearing upon this case 
discloses that in September, 1950, William Penley, the prosecuting wit- 
ness, age 22, was living in Hickory, North Carolina, and driving a taxi- 
cab. On Saturday night, 23 September, 1950, between eight and nine 
o'clock, Penley picked up the defendant at  Hutto's Grocery, just out- 
side of Hickory. The defendant, after arranging with Penley to take 
him to North Wilkesboro, requested that they drive by Whitten's junk 
yard and get a friend who was to accompany the defendant. This was 
done. The friend was picked up at  the junk yard, which is about 150 
yards from where the defendant got in the cab. At the junk yard there 
was a building, and scrap was piled up all around it. The friend was 
a t  the back of the building. H e  was standing there alone. I t  was getting 
dusk dark but Penley, the taxi driver, said he could see all right. When 
the cab stopped, the defendant's friend got in the back seat. The de- 
fendant remained in the front seat. Penley did not h o w  the defendant's 
friend,-said he had never seen him before. *is he got in the cab, there 
was no conversation except the defendant stated, "I' used to work with 
this boy here." The defendant then said he wanted to go get a drink 
before they went to North Wilkesboro, and after crossing the Catawba 
River, going toward Lenoir, the defendant told Penley to pull off at  
the next side road. H e  did so. When they had gone a short distance 
down the side road, the defendant requested Penley to pull off on a dirt 
road, and while the cab was traveling down this road it struck a small 
bump,-"slowed down for the bump,"-and that was the last thing 
Penley remembered until "he woke up eight days later in the hospital," 
suffering from serious head wounds. 

Penley was found the following morning about 3 :30 o'clock in his own 
bed at  Hickory in an unconscious condition. The taxicab was parked in 
his yard and was locked. His  glasses were broken and lying in the front 
seat. There was an iron pipe about 18 inches long and 1'4 inches in 
diameter lying on the front seat of the cab. I t  had blood on it. The 
cab was bloody inside,-more blood on the back thau iu front. "Looked 
like the man had laid in the back longer than in the front. . . . I t  looked 
like he had laid in the back seat for several hours." Some pieces of pipe 
material "were later found at the junk yard." The evidence discloses 
that Penley had a fractured skull, near his right eal*. The ear was cut 
off except for a small piece of skin holding it. He had two cuts near 
the right ear,-"One behind the ear and the other ,just a little farther 
behind than that one." He had four deep cuts across his forehead, each 
cut being approximately four inches long. The attel~ding physician 
gave as his opinion that the wounds were not produced by a knife, but 
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by a blunt instrument. The doctor further said that Penley's uncon- 
sciousness most likely "was produced at the time the blow was delivered." 
On cross examination the doctor also stated that in his opinion a person 
sitting in the front seat alongside Penley could not have inflicted the lick 
from that angle, "but if the head were turned, it might be possible. I can't 
say for sure as to that." The prosecuting witness remained in the hospital 
fifteen days and did not regain his memory until some five weeks later. 

John Clark, owner of the taxicab, testified that Penley called him and 
said he had a trip to North Wilkesboro and that he, Penley, said he 
knew one of the parties but did not tell who he mas. R. W. Turkelson, 
of the State Bureau of Investigation, testified he was called in to investi- 
gate the case; that he was unable to develop any finger prints in or upon 
the automobile or on the iron pipe. He  said he visited the area where 
the atta'ck is alleged to have taken place and that "there is no one that 
lives on the . . . road that winds up around the hill and there are no 
houses on it." This witness further testified that Penley for a time could 
not remember anything that happened on the night of 23 September, but 
later, on 2 November, he told the witness that "the fellow who had been in 
the cab that night used to work with him at the Blue Ridge Ice Cream 
Company. . . . said he didn't know his last name but that he used to call 
him 'Glenn,' " said he knew him well. The witness found the defendant's 
name on the records of the Ice Cream Company and then "Penley said 
that was his last name." The witness Turkelson showed Penley a picture 
of the defendant and "he said that was the ma'n." The defendant was 
arrested under warrant issued 11 November, 1950. His friend who was 
in  the cab has not been found or identified. 

The foregoing evidence points unerringly to the fact that Penley's 
wounds were inflicted either by the defendant or by his friend who was 
sitting on the back seat of the taxicab. S n d  if it be conceded, as con- 
tended by the defendant, that the evidence is insufficient to support a 
finding that he, from his seat alongside of Penley, inflicted the blow or 
blows, nevertheless this record impels the view that the defendant and 
his friend were acting by pre-arrangement. I t  was the defendant who 
arranged the trip. First, he engaged the cab, ostensibly for a trip to 
North Wilkesboro. Then, he directed the driver to go by the junk yard 
where the friend was waiting in semi-darkness. Next, it was the de- 
fendant who, under the pretext of going for a drink of liquor, diverted 
the cab from the main highway onto a lonely, deserted side road along 
which Penley, without previous warning, was struck with a piece of iron 
pipe similar to pipe found later at  the junk yard where the friend was 
picked up. Thus, the events leading up to the assault fall into a pattern 
which clearly indicates concert between the defendant and his friend, 
and where this appears each may be found equally guilty. S. v. Gibson, 
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226 N.C. 194, 37 S.E. 2d 316; 8. c. Williams, 225 N.C. 182, 33 S.E. 2d 
880; S. v. Hart ,  186 N.C. 582, 120 S.E. 345; 8. 1%. Rendall, 143 N.C. 
659, 57 S.E. 340; S. v. Jarrell, 141 N.C. 722, 53 S.E. 127. 

I t  is settled law that all who are present (either actually or con- 
structively) a t  the place of a crime and are either aiding, abetting, as- 
sisting, or advising in its commission, or are present for such purpose, 
to the knowledge of the actual perpetrator, are principals and are equally 
guilty. S. v. Jarrell, supra (141 N.C. 722); 8. v. (>aston, 73 S.C.  93; 
S. v. Hoffman, 199 N.C. 328, 154 S.E. 314. 

"A person aids when, being present at the time and place, he does 
some act to render aid to the actual perpetrator of ihe crime though he  
takes no direct share in its commission; and an abettor is one who gives 
aid and comfort, or either commands, advises, instigates or encourages, 
another to commit a crime." 8. v. Johnam, 220 N.C. 773, at 11. 776, 
18 S.E. 2d 358. 

This evidence, taken in  its light most favorable to the State, as is the 
rule on motion to nonsuit (S. o. Hovis, 233 N.C. 359, 64 S.E. 2d 564), 
is sufficient to justify a finding that the defendant's presence amounted 
to active encouragement of his friend in the commission of the felonious 
assault shown to have been committed. 8. v. Willianzs, supra (225 N.C. 
182, 33 S.E. 2d 880); S. v. Allison, 200 N.C. 190, 156 S.E. 547; S. v. 
Jarrell, supra (141 N.C. 722). 

In  S. v. Williams, supra (225 N.C. 182, at p. 184)) it is stated: 
"Though when the bystander is a friend of the perpetrator, and knows 
that his presence will be regarded by the perpetrator as an encourage- 
ment and protection, presence alone may be regarded as an encourage- 
ment, and in contemplation of law this was aiding and abetting." 

True, the evidence relied on here is largely circumstantial, but even so, 
such evidence is a recognized and accepted instrumentality in the ascer- 
tainment of truth, S. v. Cash, 219 N.C. 818, 15 S.E. 2d 277; S. v. King, 
219 N.C. 667, 14 S.E. 2d 803. 

Here, the series of incriminating facts, taken in its entirety, makes 
out a prima facie case. The court below properly subinitted the felonious 
assault case to the jury. The rerdict and judgment in that case will be 
upheld. 

2. The armed robbery case.-The evidence is briefly this: Penley 
said: "I had about $100 on or about my person and all except $49.91 was 
gone." On cross examination he testified: "I don't know the exact date 
that I found that money was gone, but I woke up in the hospital 8 days 
later. . . . I don't know for sure how much was missing, hut do know 
some was missing." I t  was in evidence that nine people lived at the 
Penley home, either members of his family or distant relatives. John 
Clark, owner of the cab, said when he saw the cab parked in the Penley 
yard next morning "the money changer was there. I t  had $6.00 in it." 
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The foregoing evidence is inconclusive. I t  is full of hiatuses. Ap- 
proximately 735 hours elapsed from the time of the assault until Penley 
was found in bed with his car parked in the driveway. The evidence 
shows nothing in reference to his money during this interim, nor during 
the ensuing period of eight days while he was unconscious. True, the 
evidence of the brutal assault bulks large as tending to furnish a motive 
for robbery, but this seems to be negatived by most of the other facts 
and circumstances developed in the case. I t  is significant that $49.91 
of the money on Penley's person was not missing, and that the money 
changer with $6.00 in it was found in the cab the next morning. These 
circun~stances are inconsistent with the theory of robbery. 

The evidence here discloses no more than an opportunity for the de- 
fendant to have taken the money, with equal opportunity for it to have 
been lost or disposed of in other ways. This is insufficient. S. 2;. Murphy, 
225 N.C. 115, 33 S.E. 2d 588. 

Where circumstantial evidence is relied on to convict, as in the present 
case, the rule is:  "that the facts established or adduced on the hearing 
must be of such a nature and so connected or related as to point uner- 
ringly to the defendant's guilt and to exclude any other reasonable 
hypothesis." S. v. Harvey, 228 N.C. 62, at p. 64, 44 S.E. 2d 472. 
"Moreover, the guilt of a person charged with the commission of a crime 
is not to be inferred merely from facts consistent with his guilt. They 
must be inconsistent with his innocence." 8. v. W e b b ,  233 N.C. 382, at 
p. 387, 64 S.E. 2d 268. Evidence "which merely shows it possible for 
the fact in issue to be as alleged, or which raises a mere conjecture that 
i t  was so, is an insufficient foundation for a verdict, and should not be 
left to the jury." S. v. Vinson, 63 N.C. 335, at  p. 338. 

A careful perusal of the record leaves us with the impression that the 
evidence is insufficient to support the armed robbery indictment and that 
the defendant's motion for nonsuit should havc~ I w n  : 1 1 1 0 \ \ ~ ~ 1 .  

The results, then, are : 
In the armed robbery case: Reversed. 
I n  the felonious assault case: No error. 
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SAWYER CANAL COllPAST AXD HOOKER CSNAL, INC., v. ELIZABETH 
11. KEYS A N D  ELIZABETH KEYS -4LLEJIAN, EXECI-TRIX OF ELIZA- 
BETH 51. KEYS, DECEASED. 

(Filed 31 October, 1981.) 

1. Drainage Districts 3 9-Owner constructing ditcht draining into canaI 
may be assessed proportionate expense for necese,ary improvements t o  
canal. 

I t  appeared that defendant's predecessor in title cut a drainage canal 
through his lands draining into plaintiff's canal. Thereafter enlargement 
and in~provement of plaintiff's canal was necessary, and assessments to  
pay for such improvements were levied against the lands benefited, inclnd- 
ing defendant's lands, in proceedings had after notice in accordance with 
the statute. On appeal to the Supreme Court, the a u s e  was remanded t o  
ascertain whether defendant's predecessor in title acquired the right t o  
construct his canal by proceedings under G.S. Chap. 156, sub-chapter 1. 
Held:  Upon the court's finding after remand that ncl legal proceeding was 
had by which defendant's predecessor in title acquired the right to con- 
struct the canal on his land draining into plaintiff's canal, order refusing 
to remand the proceeding to the clerk and sustaining the assessments is  
without error, there being no evidence offered tending to show that  the 
assessments were excessive. 

2. Drainage Districts 5 9- 

Proceedings to levy drainage nssessnlents are  in rctu and can be brought 
forward from time to time upon notice to all of the parties for orders in 
the cause, and are  not highly technical but a re  to be molded from time to 
time by the orders of the court as  may best promote the results contem- 
plated by the statutes. 

APPEAL by  defendant El izabeth Keys Alleman f rom Cnrr, J., a t  M a y  
Term,  1981, of PAMLICO. 

Special proceeding upon petition of petitioners to have the  Keys- 
Hudne l l  land of defendant asqeseed f o r  par t  of expense of enlarging the  
outlets of petitioners' drainwags into which defendant d ra ins  h e r  said 
land,-heard i n  Superior  Cour t  following r e n d i t i o ~ ~  of opinion of th i s  
Cour t  on former  appeal  reported i n  232 N.C. 664, 62 S.E. 2d 67. 

Petitioners, upon such hearing, made motion f o r  judgment confirming 
the  judgment  of clerk of Superior  Cour t  which confirmed the original 
and  supplenlental reports of the  commissioners filed i n  this cause,- 
defendant contending that ,  pursuan t  to  the opinion on the former appeal,  
the  cause should be remanded to -the clerk of S u ~ e r i o r  Cour t  fo r  f u r t h e r  
proceedings, i n  the manner  provided by law. I n  connection therewith, 
the  court  made  these findings of f a c t :  

"1. T h e  defendant, Elizabeth Keys Alleman, has  succeeded to al l  right,  
t i t le and  interest which was a t  one t ime held i n  t h e  property of t h e  
defendants  by  Elizabeth M. Keyes and Elizabeth Keyes Alleman, Exec- 
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utor of Elizabeth M. Keyes, deceased, and is now the owner of said 
property. 

"2. The statements in the record in this case to the effect that  there 
was a t  one time a proceeding instituted whereby Joseph Keyes, prede- 
cessor of the defendant in title, acquired the right to drain his land, 
known as the Keyes-Hudnell land, into the drainways of the petitioners, 
were incorrect and were an  inadvertence on the part  of the plaintiffs' 
and defendants' counsel. There is no record on file in the office of the 
clerk of the court of Pamlico County of any proceeding whereby said 
Joseph Keyes, predecessor of the defendants in title, did acquire the right 
to drain his land known as the Keyes-Hudnell land into the drainways 
of the petitioners. 

"3. There is in the Commissioners' Supplemental or Amended Report 
filed on December 27, 1949, a finding being #3 of the findings in said 
report, reading as follows: 'That during the summer or fall of 1928 the 
defendants' ancestor in title, Joseph Keyes, did construct and cut into 
the Sawyer Canal, Inc., plaintiff's named drainway, a large canal several 
miles in length, 20 feet wide and 6 feet deep, for the purpose of draining 
his land known as Hudnell land, and other land owned by the said 
Joseph Keyes; that  the said Keyes Canal diverted and turned into plain- 
tiffs' drainway large volumes of water that  had never flowed into said 
drainways prior to the cutting of said canal.' 

"There is no exception in the record to this finding by the Commis- 
sioners, and the court adopts said finding as a finding of the court, and 
finds the facts in respect to the manner in which defendants' predecessor 
in title cut into the plaintiffs' canal to be as set out in said Commission- 
ers' Report." 

Upon these facts the court made these conclusions of law:  
"In the opinion of the court the defendant Elizabeth Keyes Allernan 

is  not entitled as a matter of law to now change the course of the canal - 
which her predecessor in title has used since 1928 for the purpose of 
draining her lands through plaintiffs' canal and by so doing avoid re- 
sponsibility for her proportionate share for the upkeep and repair of the 
~la in t i f fs '  canal. 

",4nd the court is further of the opinion that for all intents and pur- 
poses when her predecessor in title cut into plaintiffs' canal he, by so do- 
ing, under the circumstances of this case made himself a party to the orig- 
inal proceeding by which the plaintiffs' canal was authorized, and that  
this proceeding should be and is considered a motion in said original cause 
whereby the Sawyer Canal Company was created, the proceeding being 
entitled 'William B. Sawyer, and others, c. William Potter  and others.' 

"The court is further of the opinion that  the defendant is not entitled 
to  have this proceeding remanded to the clerk of the Superior Court for  
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further action by said clerk, and that  there are no issues arising upon the 
pleadings, and the exceptions to the reports of the commissioners and 
the judgment of the clerk of the court which the defendant is entitled 
to have submitted to a jury a t  term-time." 

And the court further found as facts tha t :  
"At said hearing there was no evidence offered tending to show that  

the assessment made by the commissioners was excessive, and no wit- 
nesses were tendered to the court for the purpose of showing that  said 
assessment, as stated in the Commissioners' Report, was excessive." 

Thereupon, the court, after incorporating therein such findings of fact 
and conclusions of law, signed judgment approving and confirming the 
judgment of the clerk. 

The record shows that defendant excepted (1) to the signing of the 
judgment, ( 2 )  to finding No. 3 i n  the judgment, and ( 3 )  to each of the 
conclusions of law. The record also shows that  defendant also excepted 
to the finding by the court that  there was n o  evidence offered tending to 
show that the assessment made by commissioners was excessive, and that  
no witnesses were tendered to the court, for  the reason that  defendant, 
under the opinion of the Supreme Court so heretofore rendered in this 
case, is entitled now to show to the commissioners and to the clerk, and 
subsequently to a jury upon appeal, such evidence 21s may be available 
tending to show that said assessment by the commissioners and as adopted 
by the clerk in his judgment, are erroneous and not justified by the facts. 
LTpon each of these exceptions, defendant appeals to Supreme Court. 

2. V .  R a w l s  and R. A. S u n n  for plaint i f f ,  appellee. 
R. E. W h i t e h u r s t  for d ~ f e n d a n t ,  appe l lan f .  

WINBORNE, J. The question presented on this appeal, as stated in 
brief of appellant, is this:  "Did the court below properly interpret the 
former decision in this case reported in 232 N.C. Reports a t  page 664, 
and did the court below hare  authority and jurisdiction to enter judgment 
without following the directions of this Court in szid former decision 
when the cause was remanded for the ascertainment of certain facts?" 
The answer is "Yes." 

I. On the former appeal the record revealed that in the proceeding 
before the clerk of Superior Court, and in the Superior Court on appeal 
thereto, and on appeal to this Court, defendant relied, in the main, upon 
the provisions of G.S. 156-51 as a bar to petitioners' right to maintain 
this proceeding,-contending that the only remedy available to them 
against defendants' failure or refusal to share with them the burden of 
maintaining and repairing the drainage was to obstruct and dam up  her 
canal so as to effectually prevent drainage therefrom intd their canal. 
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The judge of Superior Court held with defendant, reversed the order of 
the clerk confirming report of commissioners, and adjudged that  peti- 
tioners take nothing by the proceeding. But  this Court held that  the 
statute (2.8. 156-51 is inapplicable to the factual situation in hand. 

11. Also on the former appeal i t  mas made to appear from the reply 
of petitioners to the answer of defendant and the supplemental report of 
the commissioners that  in the year 1928 Joseph Keys, predecessor in 
title of defendant, constructed, and cut into the Sawyer Canal, a large 
canal, several miles i n  length, 20 feet wide and 6 feet deep, for the purpose 
of draining his land, known as the Hudnell land, and other lands owned 
by him;  and that  the canal, called the Keys Canal, diverted and turned 
into petitioners' drainage large volumes of water that  had not theretofore 
flowed therein. And that  the commissioners, appointed in the present 
proceeding, found that  the land of defendant has been greatly benefited 
by the recent improvements of plaintiffs' drainways and should bear a 
reasonable and proportionate part  of the expenses of enlarging the out- 
lets of said drainways, and that  they also found in what proportion and 
amount the lands of defendant are benefited. 

I n  this connection, the former opinion called attention to, and reviewed 
in part provisions of sub-chapter 1 of Chapter 156 of the General Statutes 
of North Carolina entitled "Drainage by Individual Owners," which, 
among other provisions, grants to "any person desirous of draining into 
the canal or ditch of another person as a n  outlet," the privilege of cutting 
into and draining through such canal or ditch, and prescribes the pro- 
cedure for acquiring such privilege, and for assessing damages against 
the petitioner for the privilege, and for apportioning the labor which the 
petitioner and defendants therein shall severally contribute towards re- 
pairing the canal or ditch into which or through which the petitionrr 
drains water from his land. 

I t  is then stated in the former opinion: "In the light of these prori- 
sions, it  may be assumed that, since there was litigation in respect 
thereto. Joseph Keys, the predecessor in title of defendant, in exercising 
the right to cut into the canals of plaintiffs. did so under, a i d  pursuant 
to the provisions of the statute granting such right-G.S. 156-10. And 
if Joqeph Keys did not initiate such proceeding, i t  may be assumed that  
the assessment of damages in the litigation to which reference is made in 
the record was made under the provisions of the statute.'' 

The former opinion then went on to say:  "Nerertheless, the record 
and case on appeal fai l  to show the proceeding, or report of commission- 
ers, or that  commissioners assessed and apportioned the labor which he. 
the said Joseph Keys, should contribute towards repairing the canal into 
or through which he drained the water from his land. Hence i t  seems 
expedient that  the cause be remanded for the ascertainment of the facts 
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in these respects. And if i t  should appear either thal in the proceedings 
had no commissioners were appointed in accordance with the statute, or 
that commissioners were appointed and failed to assess and apportion 
the labor which Joseph Keys should contribute, as aforesaid, the petition 
filed by the petitioners in the proceeding in hand may be considered a 
motion in the cause,-and the rights of the parties determined in accord- 
ance with law and justice." 

I t  now appears as a fact found by the court that, though Joseph Keys, 
defendant's predecessor in title, during the summer or fall of 1928, did 
construct a large canal several miles in length, 20 feet wide and 6 feet 
deep, for the purpose of draining his land, the Hudr~ell land, and other 
lands owned by him, and did cut the canal, so constructed by him, into 
the Sawyer Canal, petitioners' named drainway, thereby diverting and 
turning into petitioners' drainway large ~rolumes of water that had never 
theretofore flowed therein, there was no proceeding in court by which 
Joseph Keys acquired the right to do so. Hence the direction in the 
former opinion that the facts in respect to such a proceeding be ascer- 
tained came to nought. The proceeding then reverted to consideration 
of defendant's exceptions to the judgment of the clerk confirming the 
report and supplemental report of the commissionerii,-petitioners hav- 
ing moved for confirmation of the clerk's judgment. The judgment from 
which this appeal is taken followed. 

I n  this connection, this Court declared in Staton z. Staton, 148 N.C. 
490, 62 S.E. 596, referring to a proceeding similar to that in hand, that 
"these proceedings are not highly technical, but are intended to be 
inexpensive and to be moulded from time to time, b y  the orders of the 
court, as may best promote the beneficial results contemplated by the 
statute." 

And it is observed that in ddams v. Joyner, 147 N.C. 77, 60 S.E. 725, 
it is said: "While the several statutes, passed at different times, to 
provide for the drainage of the swamp lands of Eastern North Carolina 
have not in all respects the same provisions, they have been collected and 
are found in the Revisal of 1905, in Chapter 88. T h ~ y  should, as far  as 
practicable, be so construed as to harmonize, and constitute with such 
variations as they contain. a system of drainage laws for the State. 
Their constitutionality has been settled by several decisions of this 
Conrt." The statutes comprising Chapter 88 of the Revisal of 1905, are 
now embodied in Chapter 156 of the General Statutes of North Carolina. 

Moreover, in Stafon 7*. Staton, wpm, the Court had this further to 
say: "This is in effect a motion in the cause. From the nature of the 
proceeding, the judgment in IS86 is not a final judgment, conclusive of 
the rights of the parties for all time, as in a litigated matter. But it 
is a proceeding in w m ,  which can be brought forward from time to time, 
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upon notice to  all the parties to  be affected, for  orders in the cause, 
dividing (as here sought) the amount to be paid by each of the new tracts 
into which the former tract has been divided by partition or by sale; to  
amend the assessments, when for any cause the amount previously 
assessed should be increased or diminished, for  repairs; for  enlarging or 
deepening the canal or for other purposes, or to extend the canal and 
bring in other parties. I t  is  a flexible proceeding, and to be modified or 
moulded by decrees from time to time to promote the objects of the pro- 
ceeding. The whole matter remains in the control of the court. I t  is 
not necessary, however, to keep such cases on the docket, but they can be 
brought forward from time to  time, upon notice to the parties, upon 
supplementary petition filed therein, and further decrees made to conform 
to the exigencies and changes which may arise." 

I n  the light of the provisions of the Drainage Statute, Chapter 156 of 
General Statutes, so interpreted by this Court, applied to the factual 
situation in  hand, i t  would seem that, i n  accordance with law and jus- 
tice, the judgment from which this appeal is taken is "right in substance." 
Taylor, C. J., in Lanier v. Ston?, 8 N.C. 329. 

Affirmed. 

(Filed 31 October, 1951.) 
1. Wills 8 l'i- 

A caveat proceeding is in  w n z  to ascertain whether the paper writing 
purporting to be a will is in fact a testamentary disposition of property, 
and caveators may attack any part of the will or attack it in toto upon 
the grounds set forth. 

2. wills g 22- 
In caveat proceedings, propounder has the burden of proving the due 

execution of the instrument, i.e., that it  was written in testator's lifetime, 
signed by him or by some other person in his presence and by his direc- 
tion, and subscribed in his presence by two witnesses at least. G.S. 31-3. 

The issue of deuisavit uel flon must be determined by the jury and may 
not be determined by the court eren upon agreement of the parties, nor 
mar the case be submitted upon an agreed statement of facts, nor may 
either party take a nonsuit. 

4. Same-- 
Since the propounder has the burden of proving the due execution of 

the instrument. he cannot be entitled to a directed verdict in his favor on 
the issue of due execution, the weight and credibility of propounder's 
testimony being for the determination of the jury. 
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APPEAL by propounder from Sharp ,  Special Judge ,  a t  June  Term, 
1951, of RUTHERFORD. 

This is a proceeding for the probate of a paper writing propounded a. 
the last mill and testament of J. C. Morrow, who diec on 10 March, 1951. 

The alleged mill was probated in comrnon form on 17 March, 1951, by 
Barney Morrow, a son, who under the purported mill would take the bulk 
of tlie estate. On the same day that  the paper writing was probated, the 
widow dissented. On 19 March, 1951, a caveat was filed by some of the 
heirs a t  law. The proceeding was thereupon transferred to the civil isiur 
docket for  trial. 

At  the call of the case, the three subscribing witnezses, Clark Natheny, 
Herman Price and Lillian Price, were. upon motion of the cawators. 
separated so that  each witness testified i11 the absencae of the otlier two. 
The testimony of these witnesses agreed that  tlie paper writing was dran  n 
and signed in  the building of Matheny Motor Com~lany in Forest City, 
North Carolina, but differed in other material pariiculars. 

Clark Matheny said that  about 6 o'clock in the aftrrnoon of 23 Ju ly ,  
1948, J. C. Morrow came with his son, Barney, to the Matheny Motor 
Company and brought wit11 him a form book; that  at the request of J .  ('. 
Morrow he wrote the alleged will on tlw typewriter in the private ofice 
of the Motor Company, which office is adjacent to the waiting room: 
that  he wrote the name of J .  C. Morron to tllc alleged will in the p r i v a t ~  
office a t  the request of J .  C. Morrov and in his presence and in thr  
presence of Barney Morrow, Herman Price and Li  lian Pr ice ;  that lie 
was the first to sign as a witness and this was done in the private office; 
that  J. C. Morrow then took the paper out into the waiting room allele 
tlie other two witnesses signed; that  he and Barney remained in tlir 
private office and did not go into the waiting room until aftcr the other- 
had signed. The testimony of Lillian Price differed jubstantially in that  
she said that  J. C. Morrow, Barney Rlorrow and Xatheny all came out 
of the private office together and laid the paper on thc desk in the waiting 
room; that  she was sure that  she signed as the first witness a t  the request 
of Matheny and that Matheny said he nonld qign later;  that  Mathenr- 
wrote the name of J. ('. Morrow on the p p e r  out in the waiting room. 

The testimony of Hemian Pricc nay that lie and his wife, Lillian. 
remained in the waiting room while Barney, his father and Mathen: 
went into the private office and remained from 25 to 33 minutcs ; that 
~ h e n  the paprr  was laid on the de& in the waiting room, the nnine of 
J. C. Morrow was not on i t ;  that  all of the signing was done on the deck 
in the waiting room, Lillian Price signing first, Hcrman Price .econd. 
and Matheny last ;  that  J. C. Morrov- just touched the pen aftcr t l i ~  
others had signed; that  he knew J. C. Morrow to be a n  educated maii 
and could not understand why he signed b r  his mark. 
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Mrs. Pe r ry  Price impeached the testimony of her brother-in-law, 
Herman Price, in that  when he was visiting in her home, she asked him 
where the will was made, and he said, " l t  was made in  the car along 
between the Davis Shoppe and the Post Office in Forest City." When 
she asked him who signed J. C. Morrow's name, he said, "All I know, I 
didn't know what I was signing. I didn't know it was a will a t  that  time 
and if I had I would not have signed it." This witness was positive that  
Herman said that  he and his wife signed the will in front of the Post 
Office. 

Barney Morrow testified that  he took the alleged mill on the day i t  was 
made and concealed i t  under a brick on a sill in the barn, where it 
remained unti l  the death of his father. h'o other member of the fanlily 
knew about the paper writing or where it was located. Barney admitted 
that  he has a criminal record. 

The widow testified that  inlnlediately after the funeral she asked her 
son, " 'Barney, has  P a  got a will made 2' and he kind of dropped his head 
and I asked him again on Wednesday and he said, P a  had a will and 
he had it, and I said, 'Let the other cllildren read it,' and he said, 'I can't,' 
and I said. 'Why can't you?' and he said, 'I ain't got no witnesses to it,' 
and I said, 'I never saw a will hut what had witnesses to it,' and he said, 
'My witnesses work in the cotton mill and I can't get them till 4 o'clock.' 
H e  was gone all day  Thursday until 5 :30 o r  6 :00 o'clock and he said 
I could see the will a t  the courthouse. I had an opportunity to observe 
n ~ y  husband on July,  1948. W e  were living together. I n  my  opinion, 
about Ju ly  22, 1948, he did not know his friends or his property, or 
nothing. I have lived with him and I ought to know." 

There was substantial eridence on the question of mental capacity and 
nndue influence. 

The  following issues were submitted: (1 )  Was the paper writing 
offered for probate as the last will and testament of J. C. Morrow signed 
and executed according to l aw?  ( 2 )  Did the said J. C. Morrow have 
sufficient mental capacity to make and execute a will on 23 July ,  1948, 
and a t  the time of the execution of said paper writ ing? (3)  Was the 
execution of said paper writing procured by the undue influence of 
Barney Morrow as alleged ? (4 )  I s  the paper writing propounded, and 
ererp par t  thereof, the last will and testament of J. C. Morrow, deceased? 
The jury answered the first issue "So." Answers to  the other issues 
thereupon became unnecessarp. 

From a judgment upon the rerdict. propounder prosecutes this appeal. 

.Tones d Davis for propounder ,  n p p ~ l l a n t .  
Zeb C .  C n m p  nnd S t o v e r  P. Dzrnaga~t for cnveators,  appellees. 
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VALENTINE, J. I n  the court below the grounds upon which caveators 
relied were nonexecution, mental incapacity and undue influence. 

I n  order for propounder to be successful in this proceeding, he must 
prove that the paper writing propounded as a will was written in the 
testator's lifetime, signed by him, or by some other person in his presence 
and by his direction, and subscribed in his presence by two witnesses at 
least, or the paper writing is ineffectual as a last will and testament and 
is not sufficient in law to give or convey any estate in real or personal 
property. (3.8. 31-3. 

The answer "No" upon the first issue is determinative of this contro- 
versy. Therefore, the only question presented by this appeal is the 
validity of the verdict. This requires a discussioii of the procedure 
necessary to establish the testamentary value of a document. Such a 
proceeding is usually initiated by the filing of a caveat, which is a pro- 
ceeding i n  Tern  having as its only purpose the funcxion of ascertaining 
whether the paper writing purported to be a will is in fact the last will 
and testament of the person for whom it is propounded. This initial 
pleading may be so drawn as to challenge all or any part of the will and 
issues must be submitted accordingly. Xclr)onald P .  McLendon, 173 X.C. 
172, 91 S.E. 1017. 

I n  the instant case, the entire will was challenged and the court prop- 
erly submitted the issues devisavit vel non, which drew into question the 
alleged will in tofo. This constituted a demand that the alleged will be 
produced and probated in open court in term time, so that the parties 
interested, either under the paper writing or as heirai at  law, could have 
an opportunity to attack it for the causes and upon the grounds set forth 
in the caveat. I n  such litigation the attack is upon the paper writing 
itself and a strict application of the law involved is necessary. 

The status of such a paper writing when drawn into question by a 
caveat must be determined by a jury's verdict. I n  ye Will o,f Chisman. 
175 N.C. 420, 95 S.E. 769; I n  re Will of Rozcland, 202 N.C. 373, 162 
S.E. 897. Neither the caveators nor the propounders can waive a jury 
trial nor submit the case upon an agreed statement of facts for determina- 
tion by the court. The judge cannot upon an agreed statement of facts 
which is supplemented by his own findings upon evidence establish the 
validity of a will in solemn form without the intervention of a jury. A 
jury's verdict is absolutely indispensable upon the issues '(will or no will." 
I n  re Will of Aine, 228 N.C. 405, 45 S.E. 2d 526; In re Will of Roediger, 
209 N.C. 470,184 S.E. 74. 

So exacting are the requirements of the lam that neither the propounder 
nor the caveators can submit to a nonsuit, nor can a nonsuit be entered 
for any reason. I n  re Will of Rrocl:, 229 N.C. 482, 50 S.E. 2d 555 ; In re 
Will of Hine, supra; I n  re Hinton, 180 K.C. 206, 104 S.E. 341; I n  re 
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Westfeldt, 188 N.C. 702, 125 S.E. 531; It1 ye Will of Redding, 216 N.C. 
497, 5 S.E. 2d 544. 

The main complaint appearing in appellant's brief and urged by him 
on this appeal revolves around the contention that the "court should have 
charged the jury to answer the first issue 'Yes' upon the evidence." H e  
contends that "the evidence of the formal execution of the paper writing 
on Ju ly  22, 1948, is so overwhelming as to leave no question of doubt 
about i t  and there is no evidence to the contrary." This argument over- 
looks the most important aspect of the case, that is, that  the validity of 
the paper writing in question rests, in the first instance, upon its due 
execution as provided by law, and that the weight and credibility of the 
evidence offered for the purpose of showing due execution is for the jury 
to decide under appropriate instructions from the court. I n  re Fuller, 
189 N.C. 509, 127 S.E. 549. I t  further fails to take into consideration 
the fact that  the propounder has the burden of proving the formal execu- 
tion of the will and that  he must do so by the greater weight of the evi- 
dence. H e  must prove the paper writing per testes i n  solemn form. I n  re  
Hedgepeth, 150 N.C. 245, 63 S.E. 1025; In re W i l l  of Rowland,  s u p m ;  
In re W i l l  of Ckisman, supra. 

The propounder failed to carry this burden. I n  what particulars he 
failed is not a matter for us to decide. I t  is exclusively the province of 
the jury to weigh the evidence and determine its credibility and suffi- 
ciency. I n  so doing, i t  has found that  propounder's evidence does not 
possess the probative quality necessary to warrant an  affirmative answer 
to the first issue. I t s  verdict resolves the issue of due execution against 
the propounder and no reason appears on the record why this verdict 
should not stand. 

We have examined the entire record, including the charge of the court, 
and find no reversible error. The judgment of the lower court is upheld. 

No  error. 
The motion of caveators to dismiss the appeal is dcnirtl. 
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JOHN WASHBURN, SR., AND WIFE, SARAH H. WASHIBURN, BOBBY JEAN 
WASHBURN AND WIFE, GERTRUDE B. WASHBURN, RACHEL WASH- 
BURN BRIDGES AND H n s s ~ N n ,  HAROLD BRIDGES. AXD ANN WASH- 
BURN (SINGLE), V. JOHN WASHBURN, JR.  (SIPFGLE), MINOR; BETTY 
WASHBURN (SINGLE), MINOR ; AND ~~~~~~~~4 WA4SHBURN ( SINGI.E) . 
MINOB. 

(Filed 31 October, 1951.) 

1. Partition 5 4a: Judgments 5 23- 
The holders of judgment liens on the undivided interest of a tenant in 

common, while proper parties, are not necessary parties to a proceeding 
to partition the land by sale, but when not made parties the purchaser at  
the partition sale takes the land subject to the judgment liens which arf= 
not affected in any degree by the partition sale. G.S.  46-30. 

2. Partition 5 4- 
Holders of judgment liens on the undivided inter~st of a tenant in 

common who are not made parties to the proceedings for sale for partition 
may not interfere after final decree of sale to have t l~c  debtor's share of 
the proceeds paid to them and may not maintain that the officer milking 
the sale committed a wrong against them by distributing the proceeds of 
sale in conformity with the decree without applyin;: their d e h t o r ' ~  share 
to the pa~ment of the jnclgment liens. 

APPEAL by petitioners, defendants, and Joseph M. Wright, Com- 
missioner, from Phillips, J., a t  the July Term, 1951, of the Superior 
Court of CLEVELAND County. 

Proceeding to partition land by sale heard upon a motion in the cause. 
When the record is properly interpreted, it reveals these salient facts: 
1. Bobby Jean Washburn, Rachel Washburn Bridges, Ann Washburn, 

John Washburn, Jr., Betty Washburn, and Patricia Washburn owned 
certain land in  Cleveland County, North Carolina, as tenants in com- 
mon, subject to the life estate of their father, John Washburn, Sr., as 
tenant by the curtesy. 

2. These judgments were docketed in the office of the clerk of the 
superior court of Cleveland County in such manner as to constitute liens 
on the interest of John Washburn, Sr., as life tenant in the land: (1) 
Judgment in favor of C. S. Thompson and against John Washburn, Sr., 
for $65.45, docketed March 1, 1948; (2) judgment in fayor of Alfred 
Eskridge and Charles L. Eskridge, trading as  Eskridge Oil Company, 
and against John Washburn, Sr., for $36.26, docketed 26 July, 1949; 
( 3 )  judgment in favor of George D. Washburn and S. Max Washburn, 
trading as Cleveland Hardware Company, and a p a i i ~ s t  John Washburn, 
Sr., for $53.09, docketed 29 August, 1949; and (4) judgment in fabor of 
Charles W. Washburn, trading as Washburn Coal and Oil Company, 
and against John Washburn, Sr., for $39.09, docketed 23 April, 1951. 
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3. On 16 December, 1950, the petitioners, John Washburn, Sr., Bobby 
Jean  Washburn, Rachel Washburn Bridges, and Ann Washburn, brought 
this proceeding against the defendants, John Washburn, Jr., Betty Wash- 
burn, and Patricia Washburp, before the clerk of the superior court of 
Cleveland County to sell the land for partition under Article 2 of Chap- 
ter 46 of the General Statutes. The petitioners, Sarah H. Washburn, 
Gertrude B. Washburn, and Harold Bridges, united in the proceeding to 
manifest their consent to the partition sale, and the petitioner, John 
Washburn, Sr., joined in the proceeding to obtain the value of his life 
estate out of the proceeds of the partition sale. The defendants, who 
are infants, have been represented by their guardian ad litern, Bynum E. 
Weathers, a t  all stages of the proceeding. The judgment creditors of 
John Washburn, Sr., were not made parties to the proceeding. 

4. The clerk entered a decree in the proceeding designating Joseph M. 
Wright a commissioner to sell the land for partition and specifying that 
the petitioner, John Washburn, Sr., was to receive the value of his share 
as life tenant out of the proceeds of the sale. The commissioner sold the 
property and made report of that fact with full particulars to the clerk 
who, on 7 May, 1951, rendered a final decree confirming the sale and 
directing the commissioner to execute a conveyance to the purchaser and 
to partition the net proceeds of the sale, to-wit, $913.62, among the 
parties according to their respective interests in them. At that time 
John Washburn, Sr., was 42 years of age. 

5. The commissioner forthwith collected the sale price of the land 
and executed a conveyance to the purchaser. On 10 May, 1951, John 
Washburn, Sr., signed a document which recited, in substance, that he 
quitclaimed to his children any interest in the proceeds of the partition 
sale in excess of $75.00. On the following day, Joseph M. Wright, Com- 
missioner, filed his final awount with the clerk, showing that he had 
disbursed $75.00 out of the net proceeds of the partition sale to John 
Washburn, Sr., "in settlement of curtesy," and had d i ~  ided the remainder 
of such net proceeds, to-wit, $838.62, equally among Bobby Jean Wash- 
burn, Rachel Washburn Bridges, Ann Washburn. John Washburn, Jr . ,  
Betty Washburn, and Patricia Washburn. The comn~issioner effected 
such division by paying the sums allotted to the three adults, Bobby Jean 
Washburn, Rachel Washburn Bridges, and Ann Washburn, directly to 
them, and by delivering the sums assigned to the three infants, John 
Washburn, Jr . ,  Betty Washburn, and Patricia Washburn, to the clerk 
of the superior court of Cleveland County for the use of such infants. 
John Washburn, Sr., has been insolvent since the erents described in this 
paragraph. 

6. Although they did not seek or obtain leave of court to intervene in 
the proceeding, the judgment creditors of John Washburn, Sr., appeared 
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before the clerk on 6 June, 1951, and filed a motion in the cause wherein 
they asserted that the share of John Washburn, Sr., in the proceeds of 
the partition sale constituted the major portion of such proceeds; that 
such share was subject to the liens of their judgments because the parti- 
tion sale had automatically transferred such liens from the interest of 
John Washburn, Sr., in the land to his share in  the proceeds of the sale 
of the land; and that in  consequence the commissioner had committed a 
legal wrong against the judgment creditors by disbursing the share of 
John Washburn, Sr., in the proceeds of the partition sale to John Wash- 
burn, Sr., and his children instead of applying or ,3ecuring them to the 
satisfaction of their judgments. The judgment creditors prayed that 
the final account of the commissioner "be stricken out and that the 
commissioner be directed to file a proper settlement showing disburse 
ment in accordance with the rights of the parties, including the lien 
holders . . . as well as . . . the other parties in intwest." 

7. On 21 June, 1951, the clerk made an order setting aside the final 
account of the commissioner "for mistake in not paying from the curtesy 
right in said estate judgment creditors of John Washburn, Sr.," and 
directing the commissioner to file "an amended settlement in accordance 
with this order." The original parties to the proceeding and the com- 
missioner, who resisted the motion of the judgment creditors, appealed 
from the order of the clerk to the judge, and the judge affirmed the order 
of the clerk in a judgment which directed the cominissioner to file "an 
amended and proper settlement showing disbursements in accordance 
with the rights of the parties, including the lien holders, to-wit, C. S. 
Thompson, Alfred Eskridge and Charles R. Eskridge, George D. Wash- 
burn and S. Max Washburn. and Charles W. Washburn. as set out in 
the . . . motion in this cause." The original partijss to the proceeding 
and the commissioner excepted to the judgment of' the judge and ap- 
pealed to the Supreme Court, assigning error. 

Reuben L. Elam for the petitioners, appellants. 
Bynum E.  Weathers for the guardian ad litem of the defendants, 

appellant. 
Joseph M.  Wright for the commissioner, appellant. 
L. T. Hamrick and Fnlls (e- Falls for the judgment creditors, appellees. 

ERVIN, J. The judge was undoubtedly prompted to enter his judg- 
ment by quotations from various texts appearing in  the opinion in 
Edmonds v. Wood, 222 K.C. 118, 22 S.E. 2d 237. These quotations state, 
in substance, that a partition purchaser takes title to real property free 
of judgment liens against the interest of one of the co-owners and that 
such judgment liens are transferred to the judgment debtor's share of 
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the proceeds of the partition sale, even though the judgment creditors 
are not parties to the proceeding for partition. 

A scrutiny of the texts cited reveals that the statements embodied in  
the quotations are based on decisions of courts in other jurisdictions hav- 
ing statutes which provide in varying phraseology that a partition sale 
frees the land from all preexisting liens, and deprives the lien holders 
of all remedies save that of seeking payment out of the proceeds of sale. 
Inasmuch as the supposed judgment lien involved in the Edrnonds case 
had been extinguished by the satisfaction of the underlying judgment, 
the statements incorporated in the quotaticrls from the texts were un- 
necessary to the determination of that case, and must be regarded as 
obiter dicta. 

The statements under scrutiny are, indeed, in direct conflict with the 
Sor th  Carolina statute, which describes the title acquired by a partition 
purchaser. Such statute specifies that "the deed of the officer or person 
designated to make such sale shall conrey to the purchaser such title 
and estate in the property as the tenants in common, or joint tenants, 
(and all other parties to the proceeding) had (therein)." G.S. 46-30. 
The words embraced in the two parentheses were inserted in  the statute 
by Chapter 719 of the 1949 Session Laws, and are in complete harmony 
with the earlier decisions of the Supreme Court relating to the question 
now under consideration. 

These decisions establish these propositions : 
1. The holders of judgment liens on land sought to be partitioned or on 

undivided interests in such land are not necessary parties to a proceeding 
to partition the land by sale. Holley v. Whife,  172 N.C. 77, 89 S.E. 
1061; Jordan v. Faulkner, 168 N.C. 466, 84 S.E. 764; Matter of Hard- 
ing, 25 N.C. 320. But they are proper parties to such proceeding. 
Holley v. White, supra. 

2. The partition purchaser takes the land subject to the judgment liens 
of creditors not made parties to the partition proceeding. Holley v. 
White, supra; Jordan v. Faulkner, supra. 

3. Since they are in nowise affected by the partition sale, judgment 
creditors, who are not parties to the partition proceeding, have no right 
to apply to the court after final decree to have their debtor's share of the 
proceeds paid to them. Holley v. White, supra; Jordan v. Faulkner, 
supra,; Matter of Harding, supra. Moreover, they cannot be permitted 
to intervene for such purpose after the officer or person making the parti- 
tion sale has put an end to the proceeding by disposing of the proceeds of 
sale in conformity with the final decree. Sanders o. May, 173 N.C. 47, 
91 S.E. 526; Wilson c. Bank of Lexington, 77 N.C. 47. 

These things being true, it follows that the judge erred in rendering 
the judgment challenged by the appeal. 
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Inasmuch as they were not parties to the proceeding, the rights of the 
judgment creditors of J o h n  Washburn, Sr., were not affected i n  any 
degree by the partition sale. They retained their judgment liens on the 
interest of J o h n  Washburn, Sr., as tenant by the curtesy i n  the land sold 
for  partition, and did not  acquire any rights i n  his share of the proceeds 
of the sale. As a consequence, the commissioner committed no legal 
wrong against the judgment creditors by paying such share of the pro- 
ceeds of the sale to John  Washburn, Sr., and his appointees, i. e., his 
children. F o r  present purposes, such payment mas a substantial corn- 
pliance with the order of the clerk directing payment of that share to 
J o h n  Washburn, Sr. It thus appears that  the commissioner put an 
end to the proceeding before the attempted intervent ion of the judgment 
creditors by disposing of the proceeds of sale according to the final decree. 

F o r  the reasons given, the judgment is 
Reversed. 

Ix  THE MATTER OF ATKINSON-CLARK CAXAL COMPANY, S ~ ~ c r ~ i r  
PROCEEDIXG No. 802. 

(Filed 31 October, 19.51.) 
1. Judgments § 33e- 

A judgment of the clerk of the Superior Court ir a special proceeding 
in which such clerli has jurisdiction is yes jlcdicata ras to the matters pre- 
sented by the allegations of the petition in the al~sence of appeal, and 
failure to perfect an appeal has the same effect as i f  no appeal had been 
attempted. 

2. Drainage Districts 3 1 5 -  

A drainage corporation petitioned the clerli to pass upon and approle 
its acts in malting improvements and to declare the assessments le~ietl to 
be judgments it1 ?.em against the lands drained. The clerk entered judg- 
ment refusing to approve the certificate of assessment. Appeal therefrow 
was dismissed in the Superior Court on the ground that the appeal had 
not been perfected in accordance with statutory requirements. Appeal 
from judgment of dismissal mas not perfected. Htld: The clerk's judg- 
ment is r e s  judicata, and bars a subscqnent petition by the corporation 
upon substantially identical allegations. 

APPEAL by petitioner from Grady, Emergency J., February Term, 
1951, of PITT. 

The validity of the assessments involved herein Rere challenged by one 
of the present respondents, Estelle Har r i s  Bunting, in I n  the  X a t t e r  of 
Aikinson-Clark C m a l  Company, Special Proceeding No. 471, which 
was before this Court a t  the Fa l l  Term, 1949, the opinion of the Court 
being reported in  231 N.C. 131, 56 S.E. 2d 442. 
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The assessments at  that time were purported to have been made pur- 
suant to the statute now codified as G.S. 156-42, and that the Atkinson- 
Clark Canal Company was duly organized as a corporation as set forth 
in Special Proceeding No. 471, filed in Pi t t  County, Korth Carolina, 18 
January, 1886. The record disclosed, however, that the Canal Company 
was not created or intended to be created in that proceeding. 

I t  now appears from the present record that the ~et i t ioner  herein was 
created as a drainage corporation in Special Proceeding KO. 802, insti- 
tuted in the Superior Court of Pi t t  County, North Carolina, 8 February, 
1894. Thereafter, an assessment of 85c an acre was made on the lands 
in the district. I n  1926 an assessment of $10.00 per acre mas made, and 
in 1929 an assessment of $32.06 per acre. 

I t  is alleged in the petition to the Clerk of the Superior Court of Pitt  
County, dated 9 January, 1950, and filed 16 January, 1950, that the 
owners of land and stockholders in Atkinson-Clark Canal Company met 
on 5 April, 1946, a majority being present; that the meeting was held 
for the purpose of considering the advisability of cleaning out the canal, 
or canals, owned by the drainage corporation; that a majority of the 
stockholders signed the petition attached thereto (the petition referred to 
is not shown in the record), requesting that the directors proceed to clean 
the canal and do what work was necessary to cause the canal to be put in 
an efficient, operating condition, and that J. H. Blount, G. V. Smith 
and A. J. Harris were duly elected directors of the corporation. 

I t  further appears from the petition that the board of directors under- 
took to follow the recommendations of the Soil Conservation Serrice of 
the Gnited States in cleaning and repairing the canal and had the work 
done under its supervision. 

I t  is alleged that an assessment was made for this work on 21 June, 
1947, of $17.00 per acre on the land in the district, one for $10.00 per 
acre 16 February, 1948, and another for $10.00 per acre on 27 April, 
1948, making a total of $37.00 per acre; that the total of three three 
assessments amounted to $13,246.04, and that all of this amount had bern 
paid except the sum of $2,274.67, due by the respondents, Paul Nelson, 
Estelle Harris Bunting, W. J. McLawhorn and J. Sam Fleming. 

The petition then states: "The Directors of the Atkinson-Clark Canal 
Company do hereby submit to the court the names of the stockholders 
and land owners who hare not paid their assessments, together with the 
amounts due by them, and these assessments are hereby certified by the 
Directors as being true and correct, and as having been made in the same 
manner and upon a pro rata basis among the stockholders and land own- 
ers as have been the other assessments made hy the altkinson-Clark 
Canal Company. . . . 

"Wherefore, the Directors of the Atkinson-Clark Canal Company (10 
pray the court: That it pass upon and approve their acts as hereinbefore 
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set out and that i t  declare the assessments due by the stockholders as 
shown by the attached list to be judgments in  w m  against their lands." 

On 28 February, 1950, the Clerk of the Superior Court of Pitt  County, 
North Carolina, entered an  order in which it is recited that after giving 
careful consideration to the petition and supporting evidence, the court 
being of the opinion the Certificate of Assessment ought not be ap- 
proved, entered judgment as follows: "It is now, -herefore, considered 
and ordered that the said Certificate of Assessment tendered as aforesaid 
under date of January 9, 1950, be, and the same hereby is not approved. 
Done at Greenville, North Carolina, this the 28th day of February, 
1950." 

The petitioner caused the following entry to be made 28 February, 
1950: "To the above order the petitioner appeals to the Superior Court." 

The cause was calendared for trial in Superior Court before his Honor, 
Walter J. Bone, Judge Presiding, at  the May Term, 1950, of Pitt, and at 
the call of the calendar counsel for Estelle Harri3 Bunting, appellee, 
moved the court to dismiss the appeal on the ground that it had not been 
perfected in  accordance with statutory requirements therefor. The mo- 
tion was allowed and the court entered the following judgment : "It is 
now therefore considered, ordered and adjudged that the appeal of 
Atkinson-Clark Canal Company, from that certain order of D. T. House, 
Jr., C. S. C., entered herein on February 28, 1950, be and the same hereby 
is dismissed. Done in open court at  Greenr-ille, North Carolina, this 
31st day of May, 1950." 

The petitioner excepted to the judgment and gavc notice of appeal to 
the Supreme Court, which appeal was nerer perfected. 

Thereafter, on 20 June, 1950, the petitioner filed another petition with 
the Clerk of the Superior Court of Pi t t  County which in every essential 
particular is identical with the first petition filed on 16 January, 1950. 
A hearing was held by the Clerk of the Superior Court on the second 
petition and the Clerk being of the opinion, based upon the petition and 
evidence offered in support thereof, that the Certificate of Assessment 
ought not to be approved, entered an order on 2 February, 1951, to the 
effect that the same is not approved. 

The petitioner again appealed to the Superior C'ourt and when the 
cause came on for hearing, i t  was agreed that his Honor might hear the 
evidence, find the facts, and enter judgment, out of Term, and out of the 
County. 

The court reviewed Special Proceeding No. 471, which was before 
this Court as set forth above, and held that proceeding had no relation 
to the present one. 

His  Honor then held that since there was no appea'! from the judgment 
entered in the Superior Court by Bone, J., dismissing the appeal of the 
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petitioner from the judgment of the Clerk of the Superior Court, entered 
28 February, 1950, the judgment of the Clerk of the Superior Court is 
res judicata and that the petitioner cannot now prosecute the same matter 
in the same court and dismissed the proceeding. The petitioner appeals, 
assigning error. 

William H. Watson and Frank M.  Wooten, Jr., for appellant. 
Sam B. Underwood, Jr., for appellees. 

DENNY, J., after stating the facts as above: The appellant contends 
that its petition to the Clerk of the Superior Court to have its assess- 
ments docketed as a lien upon the lands of the respective respondents was 
based on the law as set out in the first paragraph of G.S. 156-43, un- 
affected by the amendments thereto enacted by Chapter 180, Public Laws 
of 1939. Therefore, i t  argues and contends that there was nothing for 
the Clerk to pass upon, and that it was the duty of the Clerk to docket 
the assessments and if the respondents were dissatisfied therewith, they 
had the right to appeal and have the matter heard by jury. This 
contention runs counter to the allegations of the petition and the prayer 
for relief contained therein. 

I t  appears from the petition that the petitioner requested the Clerk 
of the Superior Court to pass upon and approve its acts and to declare 
the assessments due as shown on the Certificate of Assessment attached 
thereto. And i t  further appears from the record that the Clerk passed 
upon the petition as requested but declined to approve the assessments 
and entered judgment to that effect. Consequently, we deem it unneces- 
sary to consider or discuss whether the procedure adopted by the peti- 
tioner was based on the law as amended in 1939, or that portion thereof 
which was in effect prior thereto, or both. For the question before us is 
not one on the merits of the cause, but on the single question as to 
whether the Clerk's judgment entered on 28 February, 1950, is res 
judicata as to the matters alleged in the petition. Lnnd Co. tl. Guthrie, 
123 N.C. 185, 31 S.E. 601. 

A judgment entered by a clerk of the Superior Court in a special 
procekding in which such clerk has jurisdiction, will stand as a judg- 
ment of the court, if not excepted to and reversed or modified on appeal, 
as allowed by statute. Brittain z.. Mull, 91 N.C. 498; Gold v. Maxwell, 
172 N.C. 149, 90 S.E. 115; B n d  v. Leveretfe, 187 N.C. 743, 123 S.E. 
68. See, also, concurring opinion in Wilson, Ex parfe, 222 N.C. at  page 
104. 22 S.E. 2d 262. 

Conceding, but not deciding, that the Clerk's decision was erroneous, 
when the petitioner undertook to appeal therefrom and the appeal was 
dismissed in  the Superior Court, and it gave notice of appeal to the 
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Supreme Court but  did no t  perfect the  appeal,  the judgment of the Clerk 
of the  Super ior  Cour t  was as final a n d  effective as if n o  appeal  therefrom 
h a d  been attempted. Cameron v. McDonald, 216 N.C. 712, 6 S.E. 2d 
497;  Northcott v. Northcott, 175  N.C. 148, 95 S.E. 1 0 4 ;  Moore v. 
Packer, 174 N.C. 665, 9 4  S.E. 449;  Weeks a. McPhail, 128 N.C. 130, 38 
S.E. 472. A judgment  f r o m  which no appeal  is; taken, however er- 
roneous, is res judicata. North  Carolina R. I?. v. Story,  268 U.S. 288, 
69 L. E d .  959. 

T h e  judgment  of the  court  below is  
Affirmed. 

ELLA GAY, WIDOW OF JOHN THOMAS GAT, v. J. E S t W  & COMPANY, INC. 

(Filed 31 October, 1951.) 
1. Dower 3 2- 

-4 widow is entitled to dower in all lands of which her husband was 
seized during coverture, unless she forfeits her rights or voluntarily 
relinquishes same, G.S. 30-4, subject to all liens legally created by the 
husband prior to the marriage. G.S. 30-5. 

Except for purchase money mortgages and deeds of trust, G.S. 30-6, 
conveyance or encumbrancing of land by the husband without the joinder 
of his wife does not affect the wife's right to dower. 

9. Dower § 9: Adverse Possession § 4e- 

Ordinary statutes of limitation, even though they bar the husband's 
rights, do not run against the wife's right to assert her dower upon his 
death unless they so provide, since until his death she has no right to act 
to protect her dower, and his non-action cannot adversely affect her 
interests any more than a conveyance by him. Moreover, she hns ten years 
to petition for allotment of dower in lands not in aci-ual possession follow- 
ing his death. G.S. 1-47 (5).  

4. Mortgages fj l8b: Dower § 9- 

The mortgagee in a n  instrument esecwted prior to the mortgagor's mar- 
riage went into possession without foreclosure. The husband's right to 
redeem was barred by such possession for more than ten years after such 
right accrued. G.S. 1-47 (4). Held: The wife's right to dower was not 
barred. 

5. Mortgages fj l'ic- 
Where the widow asserts her dower right in the equity of redemption 

in lands in possession of the mortgagee, she is entitled to an accounting 
for the rents and profits from the death of her husband up to the assign- 
ment of dower, but a n  accounting for the period prior to her husband's 
death is competent solely for the purpose of ascertaining the value of the 
equity of redemption to which her dower right attaches. 
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GAT v.  Exunt & Co. 

,~PPEAL by respondent from Caw,  J., a t  Chambers in Burlington, 
North Carolina, 13 July, 1951. From GREENE. 

This proceeding was instituted 20 April, 1951, by the petitioner to 
have dower allotted and assigned to her in the land referred to in the 
petition filed herein. 

According to the agreed statement of facts, the petitioner and John 
Thomas Gay were lawfully married in Greene County, North Carolina, 
in 1929 and lived together as man and wife until his death in September, 
1950. He died intestate. 

At the time of the marriage of the petitioner and John Thomas Gay, 
the said John Thomas Gay was seized of a tract of land in Snow Hill 
Township, in the County of Greene, State of North Carolina, consisting 
of approximately 117 acres, subject to certain mortgages executed by 
John Thomas Cay prior to his intermarriage with the petitioner. One 
of these mortgages was executed 14 November, 1922, in favor of the 
Greensboro Joint Stock Land Bank to secure a principal indebtedness of 
$1,500; and the other to J. Exum & Co., a partnership, to secure a prin- 
cipal indebtedness of $5,000. 

John Thomas Gay and his wife, the petitioner, lived on the land in 
question from the time of their marriage in 1929 until early in 1932, 
when they surrendered the possession thereof to J. Exum & Co., one of 
the mortgagees. J. Exum & Go., the partnership, and its successor, 
J. Exum & Co. Inc., a corporation, have been in continuous possession 
of said land as mortgagee or assignee of the mortgagee since 1932. 
Neither of the mortgages has been foreclosed, but J. Exum & Co. paid 
off and discharged the mortgage to the Greensboro Joint Stock Land 
Bank in 1937. 

The Clerk of the Superior Court of Greene County, North Carolina, 
entered a decree to the effect that petitioner is the owner of a dower 
interest in the lands described in the petition and ordered that her dower 
be allotted as provided by law. The respondent appealed to the Superior 
Court. 

Upon the agreed statement of facts, the court below held that peti- 
tioner is entitled to have her dower allotted to her in the manner pro- 
vided by law in the equity of redemption which her deceased husband, 
John Thomas Gay, had in the said land during coverture. 

The court being of the opinion that in determining the value of said 
equity of redemption the petitioner is entitled to an accounting between 
her and the respondent from the time the mortgagee went into possession 
up to the time of the accounting, entered judgment accordingly. 

The respondent appealed and assigned error. 

Geo. W. Edwards and R. -4. Pit fman for respondent, appellant. 
Lewis & h u s e  f o r  petitioner, appellee. 
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GAY v. Exuar & Co. 

DENNY, J. The appellant argues and contends that the mortgagor 
lost his right to redeem the lands involved herein prior to his death and 
therefore the widow's right to dower in  the equity of redemption was 
lost when the husband ceased to have an enforceable right to redeem 
the property. G.S. 1-47 (4). 

I n  this jurisdiction a widow has the common-law right of dower. 
G.S. 30-4. And subject to the provisions of the above statute with re- 
spect to certain conduct on the part of a married woman which may be 
pleaded in  bar of any action to hare dower allotted, "every married 
woman, upon the death of her husband intestate, or in case she shall 
dissent from his will, shall be entitled to an estate fol. her life in one-third 
in  value of all the lands, tenements and hereditaments whereof her hus- 
band was seized and possessed at  any time during coverture, . . . she 
shall in  like manner be entitled to such an estate in all . . . equities of 
redemption or other equitable estates in lands, tenements and heredita- 
ments whereof her husband was seized in fee at any time during the 
coverture, subject to all valid encumbrances existing before the coverture 
or made during i t  with her free consent lawfully appearing thereto." 
G.S. 30-5. 

Therefore, under the general rule and our statutory provisions, a 
widow is entitled to dower in all the lands of which her husband was 
seized during coverture, unless in the meantime she has voluntarily re- 
leased same, but her right to dower in  lands of which her husband was 
seized a t  the time of their marriage, is subject to all subsisting liens 
legally created by the husband prior to the marriage. G.S. 30-5; 28 
C.J.S. Dower, section 39 (a),  page 105. 

Unquestionably, the husband of the petitioner, John Thomas Gay, had 
lost his right to redeem the premises in question prior to his death bp 
permitting the mortgagee to remain in possession for more than ten 
years after his right to redeem accrued, provided the provisions of G.S. 
1-47 (4 )  had been pleaded in bar thereof. Anderson v. Moore, 233 
N.C. 299, 63 S.E. 2d 641; Hughes v. Oliver ,  228 N.C. 680, 47 S.E. 2d 6 ;  
Crews v. Craws, 192 N.C. 679, 135 S.E. 784; Berlzhardt v. Hagamon, 
144 N.C. 526, 57 S.E. 222. 

Even so, the loss of the husband's right to redeem by surrendering the 
possession of the premises to the mortgagee for a period sufficient to bar 
an action by him for redemption, does not have any greater force and 
effect upon his widow's right of dower in the equity of redemption than 
if he had conveyed all his right, title, and interest in such equity of 
redemption to the mortgagee by deed without the joinder of his wife. 
Such a conveyance would have passed the husband's interest alone and 
would not have affected the wife's right to dower in such equity. Artis 
a. Artis, 228 N.C. 754, 47 S.E. 2d 228; Rook v. Horton, 190 N.C. 180, 
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129 S.E. 450, 41 A.L.R. 1111; 1 Am. Jur .  Adverse Possession, Section 
93, page 844. The only instance where a husband may execute a con- 
veyance without the joinder of his wife, and pass the whole interest, is 
where he executes a mortgage or deed of trust to secure the purchase 
money or any part thereof, of land bought by him. G.S. 30-6. 

I t  is said in 17 Am. Jur., Dower, section 91, page 746: "In those 
jurisdictions where a wife is entitled to dower in all lands of which her 
husband is seized at  any time during coverture, provided there is no 
relinquishment of her dower right, the weight of authority holds that no 
adverse possession against the husband in his lifetime, however long 
continued, will bar the wife's dower." 

Moreover, a widow is given ten years by statute to petition for the 
allotment of dower upon lands not in her actual possession following the 
death of her husband. G.S. 1-47 (5). 

I n  the case of Rook v. Horton, supra, it is said: "Since the wife may 
not maintain an action for dower &or to the husband's death she is 
not put to her right of action aga'inst a disseizor during the coverture; 
and, therefore, adverse possession by a disseizor with or without color of 
title, after her marriage, does not bar or affect her right to dower." And 
her right to dower cannot be defeated or impaired by any act of the 
husband or by any title emanating from him. 17 Am. Jur., Dower, 
section 50, page 704, citing numerous authorities. 

The reason why the ordinary statutes of limitation do not., unless 
otherwise provided, apply to dower is well stated in the case of Williams 
v. Willzcl.ms, 89 Ky. 381, 12 S.W. 760, where the husband had lost his 
title to lands bv adverse vossession. The Court said: "The wife cannot 
be heard until she becomes a widow; and the law is unwilling to make 
the silence of a party deprive her of a right when it at the same time 
forbids her to sveak. The statute of limitations is founded uvon the 
idea that if one lhas a right, and neglects to avail himself of theremedy 
which the law affords within the time limited, it is presumed that he has 
abandoned the right. I t  would be unreasonable to divest the wife of " 
her inchoate right of dower for non-action, when she has no power to 
protect or save it, and is guilty of no laches. I f  so, she would suffer 
from silence enjoined by law." 

The petitioner is entitled to an accounting from the time J. Exum & 
Co. went into possession in 1932 until the death of her husband in 1950 
for the sole purpose of ascertaining the ralue of the equity of redemption 
to which her right of dower atta'ches, however, upon the ascertainment 
of the value of the equity of redemption, the IT-idow is entitled to an ac- 
counting of the mense profits from the death of her husband up to the 
assignment of dower. In  re Gorham, 177 K.C. 271, 98 S.E. 717. With 
this modification, the judgment of the court below mill be upheld. 

Modified and affirmed. 
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WILL WIDRNHOUSE. TRADITG AS CAROLINA RC [LDING & SUPPLY 
COMPANY, r. W. B. RUSS, S R ,  AND LELIA 1,. SMBRT. 

(Filed 31 October, 1951.) 

Laborers' and Materialmen's Liens 3 10- 
In a materialman's suit to enforce his lien asserted in accordance with 

statutory requirements, the owner may allege as n defense that because 
of defective materials and nnworkmanlike consti~uction she hacl been 
damaged to such extent that she owes the contractor nothing, and the 
striking of the allegations of the answer setting up such defense is error, 
since the matrrialman's lien is based on the substit~ition of his claim to 
the rights of the contractor against the owner. G S. 44-6. 

APPEAL by defendant Lelia L. Smar t  from Phillips. J., a t  June  Term, 
1!151, of CAEARRUS. 

Civil action to  recoyer for building materials furnished defendant 
Mr. B. liuss, Sr., for use in constructing a building for defendant Lelia 
1,. Smart  on certain of her land in Clabarrus County, N. C., and to  
dcdare  a lien therefor. 

Plaintiff alleges in  his complaint substantially th13 following : 
(1)  That  on 2 September, 1949, Lelia L. Smar. ,  the owner and in 

possession of certain described land in h'o. 10  Township of Cabarrus 
County, North Carolina, entered into a written con1 ract with defendant 
W. B. Russ, Sr., for  the erection of a concrete trlock building thereon, a t  
price of $6,600.00, and later an  oral contract for an  addition to said 
building for the price of $390.00, making a total contract price of 
$6,990.00 for said building; 

( 2 )  T h a t  on 1 5  August, 1949, plaintiff entered into a contract with 
defendant W. B. Russ, Sr.. to furnish certain building materials and 
supplies for use in  the erection of said building,-plaintiff to receive pay 
therefor upon completion of the building; and ths t  pursuant thereto 
plaintiff did, with knowledge of defendant Lelia L. Smart ,  so furnish 
materials for  use, and used in construction of said building, the price of 
which amounted to the sum of $1,422.48; 

( 3 )  Tha t  though W. B. Russ, Sr., had compl~ t rd  the building and 
addition thereto, and defendant Lelia I;. Smart  has accepted the building 
from defendant W. B. R ~ P ,  Sr., all demands for p a p e n t  for materials so 
furnished have been refu<ed, and thc wholc amount is due with interest; 

(4') Tha t  i n  March, 1950, plaintiff has duly filed $1 notice of material- 
man's lien on the said land and building, etc. 

Defendant Lelia L. Smart ,  answering, denied in material aspects the 
allegations of the complaint, except as set forth in her further answer 
and defense. And she, i n  her  further defense, awr red :  

"1. Tha t  during the early Fall  of 1949 this defendant did enter into a 
contract with W. B. R I ~ ,  Sr., to erect for her a cement block building 
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u1)on the lands as described in paragraph 3 of the complaint, same to be 
a good and sufficient building in material and workmanship in every 
detail, and this defendant did agree to pay him the sum of $6,600.00 if 
he would build her a building according to their contract; and within 
a few days after said first contract, this defendant did make an agree- 
ment with W. B. Russ, Sr., for him to build a shed to the rear of said 
concrete building, and it was to be of good material and workmanship in 
all  respects, for the sum of $390.00. . . . 

"4. That about the time W. B. Russ, Sr., began the building, he came 
to this defendant and requested some money to pay for material and 
labor, whereupon this defendant paid him the sum of $800.00." 

And in paragraphs 2, 3 and 5 she averred in substance that W. B. 
Russ, Sr., began the construction of the building during September, 1949, 
and erected same in such defective material and in such unworkmanlike 
manner as to render the building unfit for use, to her damage in such 
large amount that she owes to him nothing. She, thereupon, prays the 
court that in  so fa r  as she is concerned, the prayer of plaintiff be denied, 
and that she go without day. 

When the cause came on for hearing in Superior Court motion of 
plaintiff "to strike from the further answer and defense of defendant 
Lelia L. Smart, all of paragraphs 2, 3 and 5 on the ground that it was 
immaterial and prejudicial and evidence would not be competent to 
prove same," was granted, and same were stricken. Defendant Lelia L. 
Smart objected and excepted. Exception S o .  1. 

Plaintiff proceeded to offer evidence over objection by defendant 
Lelia L. Smart. Neither she nor defendant Russ offered evidence. The 
case was submitted to the jury, and the jury answered the issues under 
peremptory instruction of the court, to which in detail and in so far as 
adverse to her, Lelia L. Smart objected and excepted. 

Thereupon the court entered judgment that plaintiff have and recover 
of defendants the amount of $1,422.48, with interest from 24 October, 
1949, until paid, declared same a lien on the said property of defendant 
Lelia L. Srnart from the date the materials were first furnished, 15 
August, 1949, and appointed commissioner to advertise and sell the 
property for purpose of satisfying the amount of the judgment, etc. 

Defelidant Lelia L. Smart appeals therefroin to Supreme Court and 
assigns error. 

E. Johnston J w i n  and Hartsell & Harfsell for plaintiff, appellee. 
TI'. S. Bogle, ,110~tun CE Williams, a d  X a r i o n  B. Xorton for defend- 

ant, appellant. 

WIKBORNE, J. The first assignment of error presented by appellant, 
based upon her exception to t h  ruling of the trial court in striking out 
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all of paragraphs two, three and five of her further answer and defense 
is well taken. 

While the averments in paragraphs two and three are in the main 
evidentiary, they were not stricken for that cause. And the averments 
in paragraph five are sufficient to constitute a denial that she was in- 
debted to defendant Russ in any amount on account of construction of 
building in question, and to admit of proof in the respects averred. 

The statute G.S. 44-6 in pertinent-part provides all subcontractors 
who furnish material for the building of any buildirg or other improve- 
ment on real estate, have a lien on said house and real estate for the 
amount of material furnished, when notice thereof shall be given as pro- 
vided by statute, which may be enforced as provided by the statute, but 
that "the sum total of all liens due subcontractors and materialmen shall 
not exceed the amount due the original contractor at the time of notice 
given." That is, the statute gives the lien against the property enforce- 
able to the extent of the amount due from the owner to the contractor. 
Brick Co. v. Pulley, 168 X.C. 371, 84 S.E. 513 ; Schnepp c. Richurdsm, 
222 N.C. 228.22 S.E. 2d 555. 

Hence i t  is material to ascertain and determine what amount, if any, 
was due by the owner, Lelia L. Smart, to the contractor Russ at the time 
of notices given. The ruling of the court in striking out the averments 
contained in  the paragraphs in question, denied to her a substantial right. 

I f  the contractor were suing the owner for the balance of contract price 
for the construction of the building in question, the owner could set up as 
a defense, claim for damages arising out of the failure of the contractor 
to construct the building in accordance with the terms of the contract. 

9 n d  where the lien arises under the provisions of 1G.S. 44-6 it does so 
by substituting the claimant to the rights of contractor limited as therein 
stated. Powder Co. o. Denfon, 176 N.C. 426, 97 S.E. 372; Brick Co. v.  
Pulley, supra. 

Hence we hold that, for the purpose of ascertaining the amount due 
by the owner to the contractor at  the time of notice given to the owner 
by a ~ubcont r~c tor  or materialman, the owner may, in a suit by such 
subcontractor or materialman, set up, as a defense, any actual damages 
caused by the failure of the contractor to con~plete the building in ac- 
cordance with the terms of the contract. 

The cases cited and relied upon by appellee are distinguishable from, 
and are not controlling on case in hand. - 

Other assimments of error need not be considered. - 
For error pointed out, there must be a 
New trial. 
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51. L. SKINNER I-. GAITHER CORPORATION. 

(Filed 31 October, 1951.) 

1. Arbitration and Award la- 
An agreement to arbitrate all disputes, claims and questions arising in 

performance of the work is not an agreement to arbitrate the contract 
price for the construction of the building, and therefore action by the 
contractor to recover balance due on the contract in addition to amount 
due for labor and materials used in repairing and replacing plastering 
which fell, is not barred by the arbitration agreement as to the action for 
balance of contract price, a t  least, and demurrer for failure of the com- 
plaint to state a cause of action is properly overruled. 

2. Pleadings Q 19- 
If the complaint in any part or to any extent is sufficient to state a 

cause of action, demurrer thereto is properly overruled. 

3. Arbitration and Award § la- 
The Uniform Arbitration Act does not apply to an agreement to arbi- 

trate differences under contract when the arbitration agreement is exe- 
cuted a t  the time of the contmct, since the Act applies only to agreements 
to arbitrate executed after controversy has arisen. G.S. Chap. I, Art. 46. 

4. drbitration and Award § % 

An agreement to arbitrate all disputes or questions arising under a 
contract incorporated into the contract as a part thereof cannot bar either 
party from maintaining an action for breach of the contract, since the 
courts will not decree specific performance of the agreement to arbitrate 
either directly or indirectly by refusing to entertain a suit prior to arbi- 
tra tion. 

APPEAL by defendant from Caw, J., May Term, 1951, CRAVEN. Af- 
firmed, 

Civil action to recover (1) balance due 011 contract to erect a build- 
ing, and (2) amount due for  labor and material used in repairing and 
replacing plastering and for commissions, heard on demurrer. 

Plaintiff, a building contractor, agreed to erect a building on property 
of defendant for the contract price of $88,454. The written contract 
contained provision for the arbitration of "all disputes, claims or ques- 
tions" subject to arbitration under the contract "in accordance with 
the provisions, then obtaining, of the Standard Form of Arbitration 
Procedure of The American Inst i tute of Architects." 

The architect was to make decisions on all claims of the owner o r  
contractor and on all other matters relating to the execution and progress 
of the work o r  the interpretation of the contract documents and his de- 
cisions, except a s  to ('matters relating to artistic effect" were made sub- 
ject to arbitration on written notice and demand of either party. 
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After the building was completed and occupied by a tenant, part of 
the ceiling plastering fell. Plaintiff and defendant jigreed that plaintiff 
should repair the ceiling, substituting Cellotex or fiberboard for the 
p16ster and that the defendant would pay the plaintiff the cost of labor 
and material plus 10% commission unless it should be determined later 
that the falling of the plaster was due to the fault of the plaintiff. The 
question of responsibility was reserred for future determination under 
the original contract. 

The total contract price of said repairs was $7106.56. 
The plaintiff instituted this action to recoyer said amount plus $2,000 

alleged to be due on the contract price and in his complaint alleges the 
facts substantially as stated, except that the arbitration agreement is 
made a part of the complaint by reference only. 

The defendant demurred for that the complaint fails to state a cause 
of action in that it is not made to appear that the plaintiff has complied 
with the arbitration agreement in the particulars specified in the de- 
murrer;  that in said contract i t  is stipulated "that the decision of the 
arbitrators shall be a condition precedent to any right of legal action 
that either party may have against the other"; and that under the 
contract plaintiff must first resort to arbitration before he may maintain 
this action. 

The demurrer was overruled and defendant app~~aled. 

Barden, S t i th  & McCotter, TV. B.  R. Guion for plaintiff appellee. 
Wor th  & Homer ,  R. E. TYhitehurst for de fmdan f  appellant. 

BARNHILL, J. The amount to be paid to the plain1 iff for constructing 
the building and the balance, if any, still due and unpaid thereon are 
not subject to arbitration under the contract. Plaintiff sues, in part, to 
recover an alleged balance due. I n  this respect, in any event, the com- 
plaint is sufficient to repel the demurrer. Mills Po. v. Show, Comr. of 
Revenue, 233 N.C. 71, and cases cited. 

But defendant insists that as to the repair bill the arbitration pro- 
visions of the contract prevail and preclude plaintiff's right to resort to 
the courts until a'fter the arbitration is had as agwed bp the parties. 
I t s  position in this respect is likewise untenable. 

This is not a contract to arbitrate under the provisions of our Uniform 
Arbitration Act. That Act, G.S. Chap. 1, Art. 45, applies only to agree- 
ments to arbitrate controversies existing between the parties at  the time of 
the execution of the agreement to adopt this method of settlement. Hence, 
decision here is controlled by our cases pertaining to contracts of this 
type to which the common law rule applies. 

I t  is settled law in this jurisdiction, as in most others, that when a 
cause of action has arisen, the courts cannot be ousted of their jurisdiction 
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by an agreement, previously entered into, to submit the rights and lia- 
bilities of the parties to arbitration or to some other tribunal named in 
the agreement. Kelly zq. Trimont Lodge, 154 N.C. 97, 69 S.E. 764; 
Williams v. Manufacturing Go., 153 N.C. 7, 68 S.E. 902; Nelson v. 
B. R., 157 N.C. 194, 72 S.E. 998; Hargett v. DeLisle, 229 N.C. 384, 49 
S.E. 2d 739; Brown v. .Moore, 229 N.C. 406; Stephenaon v. Ins. Co., 
54 Me. 55; Blodgett Go. v. Bebc Co., 26 A.L.R. 1070; Anno. 26 A.L.R. 
1077 and 135 A.L.R. 80; Anno. 47 L.R.8. ns 352; 3 A.J. 871 (See 
numerous cases cited in notes). 

At any time before an award is rendered under the contract, either 
party may elect to breach his contract, 3 A.J. 891, and seek his remedy 
in  the tribunal provided by law, Carpenfer v. Tucker,  98 N.C. 316; 
Williams v. Manufacturing Co., supra; Tarplsy v. Arnold, 226 N.C. 
679, 40 S.E. 2d 33; 3 A.J. 871, and "where the right of action is com- 
plete without an arbitration, an agreement is not taken out of the scope 
of the rule by an  express stipulation that suit shall be subject to the 
condition that arbitration first be had." 3 A.J. 872. 

The rule comes to this: The agreement of the parties to arbitrate is 
a contract. The relation of the parties is contractual. Their rights and 
liabilities are controlled by the law of contract. A breach of the con- 
tract may give rise to a cause of action for damages, but the contract 
itself is not a defense against a suit on the cause of action the parties 
agreed to arbitrate. Carpenter c. Tucker,  supra; Sprinkle v. S p ~ n l c l e ,  
159 N.C. 81, 74 S.E. 739. I n  an action on the contract the courts will 
not decree specific performance of the agreement. Neither will they, by 
indirection, compel specific performance by refusing to entertain a suit 
until after arbitration is had under the agreement. 

I t  is not amiss to note here that the courts uniformly recognize the 
difference between an agreement to arbitrate and a submission consum- 
mated by an award. After the agreement has been consummated by an 
award there can be no revocation. A\Tdson v. R. R., supra; Will iams v. 
Jfanufacturing Go., supra; 3 B.J., see. 41, p. 870. The award is binding 
on the parties and will be enforced. 

It follows that the executory agreement to arbitrate controversies 
which might arise in the course of the fulfillment of the contract between 
the parties is no bar to this action. 

The judgment overruling the demurrer is 
Sffirmed. 
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A. C. WARD T/A VICTORY CAB CO. v. MARTIN WESLEY CRUSE AND 
AKERS MOTOR LINES, INC. 

(Filed 31 October, 1961.) 

1. Trial Q 48% : Appeal and Error Q 40b- 
The action of the trial court in setting aside the verdict in the exercise 

of its discretion is not reviewable. 

2. Trial 8 51 : Appeal and Error Q 40b- 
The action of the trial court in setting aside a verdict for error of law 

committed in the trial is reviewable. 

3. Trial Q 82 %- 
After verdict the trial judge may dismiss the action only for want of 

jurisdiction or for failure of the complaint to state a. cause of action. 

4. Trial Q 28- 
The court may not dismiss the action for insufficiency of the evidence 

by judgment as of nonsuit after the jury has rendered its verdict. 

5. Appeal and Error Q 51b-  
A rule established by decisions of the Supreme Court should not be de- 

parted from save for clear and compelling reasons, certainly not when the 
prevailing rule is as sound and free from objectionable features as the 
proposed rule. 

APPEAL by plaintiff from 8 l iarp ,  Spc in l  J l idge ,  January-February 
Term, 1951, RANDOLPH. 

Civil action to recover for damages to plaintiff's taxicab resulting 
from a taxi-tractor-trailer collision at  a highway intel-section. 

On 13 October 1950 plaintiff was operating his taxi westwardly along 
Highway 49 near Asheboro on his way to "pick up" passengers a t  one 
Whitley's home near the intersection of Highways 49 and 64. Defendant 
Cruse, operating the corporate defendant's tractor-trailer, was following 
plaintiff about 250 or 300 feet to the rear. When plaintiff approached 
Highway 64, he slowed down and gave a hand signal of his intention to 
turn to the left. As he neared the intersection he cut to the center of the 
road "astraddle the white line" and began to turn to the left. Cruse 
proceeded to pass him on his right. ,4bout that time plaintiff heard 
some boys to his right whistle and, thinking they mere his passengers, 
swerved back to his right to enter Highwag 64 on thrtt side. There was 
a sideswiping collision causing considerable damage to the right side of 
plaintiff's taxi. "The first contact of my car with his truck was right in 
the middle of the intersection." 

The usual issues of negligence, contributory negligence, and damages 
were submitted to the jury which answered the first issue ('yes," the 
second issue "no," and the third issue "$450." 
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Upon the coming in of the verdict, the court, on motion of defendants, 
set the same aside. The court then stated it was of the opinion the motion 
to nonsuit should have been allowed and thereupon entered judgment 
dismissing the action as in case of nonsuit. 

Ottway Burton for plaintiff appellant. 
A. M. Robins for defendant appellees. 

BARNHILL, J. The trial judge set aside the verdict in the exercise of 
her sound discretion. Her action in so doing is not reviewable. Riley 
v. Stone, 169 N.C. 421, 86 S.E. 348; Jones v. Insurance Co., 210 N.C. 
559,187 S.E. 769; S.  v.  Caper, 215 N.C. 670, 2 S.E. 2d 864. 

The decisive question is this: Did the court below have authority to 
allow the motion to nonsuit and dismiss the action after the jury had 
rendered its verdict? This Court has consistently held to the negative 
view. 

As stated, a trial judge may set aside a verdict in his discretion. He  
may set it aside as a matter of law for errors committed during the trial, 
and from this order the aggrieved party may appeal. Culbreth v. Mfg.  
Co., 189 N.C. 208, 126 S.E. 419; Akin 1'. Rank,  227 N.C. 453, 42 S.E. 
2d 518. 

But i t  is settled law in this State that a trial judge may dismiss an 
action after verdict rendered only on two grounds: (1)  want of juris- 
diction, or (2) failure of the complaint to state a cause of action. Riley 
u. Sto.ne, supra; Jemigan v. Xeighbors, 195 N.C. 231, 141 S.E. 586; 
Godfrey v.  Coach Co., 200 N.C. 41, 156 S.E. 139. 

When the issuable facts are settled by the verdict of the jury, the 
rights of the parties are thereby fixed and determined and the successful 
litigant is entitled to judgment on the verdict, subject only to (1) the 
right of the presiding judge to set aside the rerdict, or to dismiss the 
action for want of jurisdiction or for failure of the complaint to state a 
cause of action, and (2 )  the right of the aggriered litigant to appeal. 

This rule applies to and forbids dismissal of the action by judgment 
as in case of nonsuit, after verdict, for insufficiency of the evidence. 
Dickey v. J o h n s ~ n ,  35 N.C. 450; Riley v. Stone, supra; Vaughan v. 
Davenport, 159 N.C. 369,74 S.E. 967; Sowell  tl. Basnight, 185 N.C. 142, 
116 S.E. 87; Jernigan v. Neighbors, supra; Price v. Insurance Co., 201 
N.C. 376,160 S.E. 367; Godfrey a. Coach Co., supra; Batson v.  Laundry, 
202 N.C. 560, 163 S.E. 600; Jones 2.. Insurance Co., supra; Bruton v. 
Light Co., 217 N.C. 1, 6 S.E. 2d 822. 

The power of the court to grant an involuntary nonsuit is altogether 
statutory and must be exercised in accord with the statute. G.S. 1-183. 
Riley v. Stone, supra. While the motion is in fieri until verdict is 



390 I N  T H E  S U P R E M E  COURT. [234 

rendered, Bruton v. Ligh t  Co., supra,  the ruling on the motion may not 
be reversed, Price v. Insurance Co., supra, or entered for the first time, 
Jern igan  v. Neighbors ,  s u p m ;  Rnfson 1.. I,aundr,y, supra,  after the 
issuable facts a re  determined by the jury. 

Of course, the question here presented involres a matter of adjective 
law, and the Court, i n  the beginning, might hare  adopted the procedure 
followed by the court below. I t  did not elect to do so. Each course has 
its merits. Both are subject to  criticism. The writer has been among 
those who have looked with some disfavor on the p r t ~ a i l i n g  rule. Even 
so, everything considered, i t  is the wiser rule. I n  any event, certainty 
in the law is much to be desircd. F o r  that  reason, the Court should not 
depart from a long-established rule save for clearly impelling reasons. 
Certainly it should not do so when the prevailing rule is as sound and 
free from objectionable features as the alternate or proposed rule. 

I f  the motion to nonsuit had been duly overruled and this Court, on 
defendants' appeal, had reversed, the cause would have been dismissed. 
H a d  this Court sustained the court below, the verdict and judgment 
would have stood. I n  either event, the litigation would have terminated. 

Here the plaintiff can gain nothing that  was not assured him had the 
prevailing rule been followed. Even if we entertained a contrary view 
on the merits of the motion to nonsuit and reversed on that  ground, the 
verdict has been set aside and so the plaintiff would r,till be put to  a new 
trial. 

The  judgment of nonsuit will be vacated and the cause restored to the 
civil issue docket for trial. At  the rehearing the tr ial  judge will be free 
to enter judgment as in case of nonsuit if he deems it proper so to do, 
unrestricted by anything said in this opinion. 

Reversed. 

STATE r .  DATID BROCR. 

(Filed 31 October, 1931.) 
1. Criminal Law 5 2% 

Where, in a prosecution for aesanlt ~ r i t h  a deadly weapon, a mistrial is 
ordered, defendant's plea of former jeopardy upon the subsequent trial is 
properly denied. 

2. Criminal Law § 83- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirnted without becoming 
a precedent. 

VALENTINE, J., took no part in the consideration or decision of this case. 
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APPEAL by defendant from Harris, .J., March Term, 1951, of EDQE- 
COMBE. Affirmed. 

The defendant was indicted for secret assault on J. D. Wyatt  and 
several others, 16  September, 1949 (G.S. 14-31). 

There was verdict of guilty of assault with a deadly weapon, and from 
judgment imposing sentence defendant appealed, assigning error in the 
denial of his plea of former jeopardy and in the admission of certain 
testimony. 

Attorney-General McMullan,  Assistant Attorney-General Moody, and 
Charles G. Pou~ell ,  Jr.,  Member of Staf f ,  for the State. 

Robert 8. Cahoon for defendant, appellant. 

DEVIN, C. J. This Court is of the opinion unanimously that  defend- 
ant's plea of former jeopardy was properly denied. S. v.  Dove, 222 N.C. 
162, 22 S.E. 2d 231; S .  v. Guice, 201 N.C. 761, 161 S.E. 533. But  the 
members of the Court are erenly dirided in opinion (Just ice Valent ine 
not sitting) whether error in the admission of testimony as to declarations 
and conduct of J i m  Cook in  the absence of the defendant was prejudicial 
requiring a new trial. Hence the judgment of the Superior Court must 
stand affirmed, without becoming a precedent. 

Judgment affirmed. 

VALENTINE, J., took no part  in the consideration or decision of this 
case. 

STATE v. DAVID BROCK, DEFEXDANT, AND NATIONAL SURETY 
CORPORATION, SURETY. 

(Filed 31 October, 1961.) 

1. Appeal and Error g 8c (3)- 

An exception to the "foregoing findings of fact" without pointing out any 
specific finding to which exception is taken is a broadside exception and is 
insufficient to challenge the sufficiency of the evidence to support the find- 
ings or any one or more of them. 

2. Arrest and Bail g 8- 

The fact that a mistrial has been ordered does not relieve the defendant 
of his obligation to appear a t  a later term after personal notice to do so. 
and will not support his contention that he had theretofore been put in 
jeopardy and was under no obligation to appear because the court had no 
further jurisdiction over him or the case, and forfeiture of his bail may 
be had for his failure to appear a t  the later term. 
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Subsequent arrest of defendant on a capias and tht? filing of a new bond 
does not relieve the surety on the previous bond of liability for failure of 
defendant to appear as required by law. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from I l n w i s ,  J.. hlarch Term. 1951, of EDQE- 

Judgment absolute on bail bond. 
 hed defendant Brock was arrested charged with secret assault, and the 

defendant Surety Corporation signed bond 16 September, 1949, for his 
appearance a t  next term of Superior Court for  Edgecombe County to  
answer indictment for secret assault and not depart same without leave. 
9 mistrial of the case was ordered a t  October Term, 1949, and the case 
was continued from time to time until November Special Term, 1950, 
when the case was called and the defendant failed to appear. Judgment 
nisi was entered and sci. fa .  and capias were ordered. Sci.  fa. was served 
on defendant and his surety. Capias was served cn defendant Brock 
13 November and he gave a new appearance bond. 

Defendant and his surety filed answer to the sci. f a .  4 December, 1950, 
alleging that  Brock had a t  all times complied with the conditions of his 
bail, had a t  all times appeared in court when obligated to do so either in 
law or under the terms of his bail bond and had not departed the same 
without leave. 

Judgment absolute for the penalty of the bail bond was entered against 
Brock and his surety March Term, 1951. of Edgecombe Superior Court, 
tho judgment reciting that  Brock was personally notified to appear a t  
November Special Term as  his case had been calendared for trial a t  that  
term; that  lie failed t o  appear, and was called out i.? open court 8 No- 
vember, and sci. fa. issued against him and his bail ;  that  answer was filed 
thereto as set out in the record: that  cauias was servtld on Brock 13  KO- 
vember, and tha t  he could not be found prior to tha t  date. The  court 
further found that  Brock without just cause willfully absented himself 
from court and failed to appear as he was bound to do. I t  was ordered 
that  the judgment n is i  heretofore entered against the defendant and his 
bail be made absolute for the amount of the bond. 

Defendant and the National Surety Corporation excepted ''to the fore- 
going findings of fact and judgment." 

I t  further appears from the record that  the notation in defendants' case 
on appeal that  the findings of fact and judgment were made by the court 
without hearing evidence and OT'PI' defendants' objection, was corrected 
by the State's exception to defendants' case on apperil, which exception 
became par t  of the record. From this it appears that  a t  the hearing in 
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the Superior Court on the motion for judgment absolute, it was stated 
in open court in the presence of attorney of record for defendant and 
National Surety Corporation that the only defense set up in the answer 
was a general denial of failure to comply with the obligation of the bond, 
and that the State was ready to show by witnesses that Brock did not 
appear at  November Special Term, 1950, though personally notified of 
the day and hour to appear. Upon inquiry by the court of defendants' 
counsel whether the solicitor's statement was controverted, defendants' 
counsel advised the presiding judge in open court that he did not contro- 
vert those facts but that it was his contention that Brock had been there- 
tofore put in jeopardy and was under no obligation to appear as the court 
had no further jurisdiction over him or the case. Thereupon the court 
made the findings and rendered the judgment above set out. 

Defendant Brock and National Surety Corporation appealed. 

Attorney-General ililciVullan and Assistant -4ttorney-General Moody 
for the State. 

Robert 8. Cahoon for defendant Dacid Brock and National  Sure ty  
Corporation, surety, appellants. 

DEVIN, C. J. On the record before us the judgment absolute decreeing 
forfeiture of defendant Brock's bail bond, on which National Surety 
Corporation was surety, must be affirmed. 

The writ of scire facias served on the defendant and his surety recited 
that judgment nisi  had been rendered against them and they were com- 
manded to appear and show cause if any they had why the judgment 
should not be made absolute. They answered with general denial of 
liability. When the matter came on regularly for hearing and the solic- 
itor had indicated his readiness to offer evidence of defendant Brock's 
failure to appear, the court asked counsel for defendant and his surety 
whether these facts were controverted, to which counsel replied, in sub- 
stance, that they were relying on defendant's plea of former jeopardy. 

Thus it appears that the material facts which the court found and 
upon which judgment was rendered were not controverted. Hearing 
evidence thereon was waived. The record before the Presiding Judge 
showed that the defendant Brock had been duly called and failed to 
answer, that judgment nisi had been entered, and capias ordered at 
November Special Term, 1950. 

Furthermore, appellants' general exception "to the foregoing findings 
of fact" failed to point any specific finding to which exception was taken, 
and may be regarded as a broadside exception. "Such exception presents 
nothing for review." Hoover v. Crotts,  232 N.C. 617, 61 S.E. 2d 705. 
"It is insufficient to challenge the sufficiency of the evidence to support 



394 I N  THE S l J P R E M E  C O U R T .  [234 

the  findings, o r  a n y  one o r  more of them." llreaz.er z. Xorgan,  232 N.C. 
642, 6 1  S.E. 2d 916. 

T h e  fac t  t h a t  a mistr ia l  was ordered and the  case continued a t  October 
Term, 1949 (8. v. Brock, an te ,  390))  did not relieve the defendant o r  his 
surety f r o m  his  obligation t o  appear  a t  a la ter  t e rm while the  case was 
still  pending. S. z'. Etire ,  172 N.C. 8?4, 89 S.E. 788. N o r  would t h e  
subsequent a r res t  of Brock on a capias and  the filing of a new bond 
relieve the  surety. l ' n r  H e e l  Bond Co. v. R r i d e r ,  21A N.C. 361, 11 S.E. 
2d 291. 

J u d g m e n t  affirmed. 

VALENTINE; J., took n o  p a r t  in the  consideration o r  decision of th i s  
case. 

R. F. McLAWHON, GENTRY McLAWHON AND BERNICE McLAWHON, 
TRADING AS R. F. McLAWHOh' & SONS, v. H. I. BRILEY. 

(Filed 31 October, 1951.) 
1. Evidence g 89- 

Prior negotiations a re  mcrged into the written con,tract, and parol evi- 
dence is not competent to contradict, rary or add to the terms as  expressed 
in the writing. 

2. S a m e  
If only a part of the agreement has been redwed I:O writing, parol evi- 

dence is competent to establish the unwritten part provided i t  does not 
contradict that  part which has been written. 

3. Same- 
The signing of a receipt for machinery delivered does not preclude the 

purchaser from introducing parol evidence that  the entire agreement was 
that the seller would deliver such machinery and also equipment to be used 
with it  and without which the machinery delivered would be practically 
useless. 

4. Contracts 8 9: Sales 5 9- 
Where the jury Ands that the agreement of the seller to deliver certain 

machinery together with equipment without which the machinery would 
be practically useless constituted a n  entire and indivisible contract, the 
delivery of the machinery alone because of the seller's inability to deliver 
the equipment contracted for entitles the purchaser to return the machin- 
ery delivered and to recover the partial paynents made under the contract. 

APPEAL by plaintiffs f r o m  C'arr, J . ,  Narc11 T e r m ,  1951, of PITT. 
N o  error. 
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Plaintiff sued for the balance due on certain farm machinery sold and 
delivered to defendant, consisting principally of a tractor, one 14inch 
lift plow and one six-foot mower. The total charge was $1,752.10, on 
which defendant has paid $1,000, leaving $752.10 alleged to be due and 
owing. 

The defendant admitted the receipt of the articles mentioned, but 
alleged that the plaintiffs had contracted to sell and deliver to him the 
tractor with full equipment necessary for use in farming, which included 
distributor and cultivator and other attachments, without which the 
tractor could not be profitably used. He alleged the contract for the 
tractor and full equipment was an entire and indivisible contract; that 
the plaintiffs delivered the tractor, plow and mower which defendant 
received and on which he paid $1,000, with the understanding that plain- 
tiffs would obtain the equipment referred to and deliver to him within 
a few days; that plaintiffs failed to deliver this equipment and finally 
admitted their inability to do so; that he did not use the tractor and 
offers to return it upon repayment of the money advanced to them, and 
that the plaintiffs promised to repay the $1,000, but have not done so. 

Plaintiffs replied that defendant had received all the equipment he 
purchased; that the cultivator and distributor were not included in the 
price of the machinery sold and delivered, and denied that they promised 
to refund the money paid by defendant. They alleged that defendant 
signed a written receipt embodying the contract for the articles delivered, 
and paid thereon $1,000. 

Defendant, over objection, was permitted to testify as to the terms of 
the contract substantially as alleged in his answer. Issues were submit- 
ted to the jury and answered in favor of the defendant finding thereby 
that plaintiffs had sold the farm machinery described in the complaint 
under an indivisible contract providing for the sale and delivery of the 
additional equipment alleged in the answer; that plaintiffs had failed to 
deliver the additional equipment, and that defendant was entitled to 
recover $1,000 upon return of the machinery described in the complaint. 

From judgment on the verdict, plaintiffs appealed. 

Albion. Dunn f o r  plaintiffs, appella.nfs. 
James & Speight f o r  defendant, appellee. 

DEVIN, C .  J. The plaintiffs challenge the validity of the verdict and 
judgment below chiefly on the ground that the court permitted oral testi- 
mony from the defendant as to the terms of the contract inconsistent 
with the written receipt signed by defendant when the machinery de- 
scribed in the complaint was delivered to him. 
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I t  is a well settled rule that when parties have reduced their agreement 
to writing parol evidence is not admissible to contradict it for the reason 
that the written memorial is the best evidence of what the parties have 
agreed to. Evans v. Freeman, 142 N.C. 61,54 S.E. 847. Prior negotiations 
are deemed merged in the written contract of the partim, and the law ex- 
cludes oral testimony which tends to contradict, vary or add to the terms 
as expressed in  the writing. Potato Co. v. Jenette, 172 N.C. 1, 89 S.E. 791. 
Under this rule par01 testimonv as to communication,3 or declarations of 
the parties at or before the execution of a written contract will not be re- 
ceived for the purpose of substituting a different agreement for the one 
expressed in  the writing. Potter z.. Supply Co., 230 N.C. 1, ( 9 ) ,  51 S.E. 2d 
908. But this rule applies only when the a t i r e  contract has been reduced 
to writing, for if merely a part  has been written and the remainder rests 
in parol, it is competent to establish the latter by oral evidence, provided 
it does not contradict what has been written. Evans zi. Freeman, supra. 

Here, the defendant testified the plaintiffs orally contracted to sell and 
deliver to them certain farm machinery with necessary equipment; that 
the contract was entire and indivisible since a  art -of t h e  machinerv 
contracted for would be practically useless without t'he remainder; tha't 
when a portion of the machinery and equipment was delivered he merely 
signed a receipt showing that which was actually delivered. 

We think the rule invoked by plaintiffs is inapplicable to the facts 
here shown, and that the evidence to which plaintiffs' exception wa's 
directed was competent. The issues submitted to the jury were those 
arising on the pleadings and testimony. 

Defendant's contention that the ~laintiffs '  inability to deliver the other 
equipment contracted for and essential for use with the tractor absolved 
him from obligation to accept and pay for the parts delivered, was up- 
held by the jury. 

Where the contract is entire the obligation imposed stands or falls as 
a whole (Oil Co. 71. Banrs, 224 N.C. 612, 31 S.E. 2d 854), and defendant 
would have the right to refuse to accept delivery of a part  of the ma- 
chinery contracted for as a' compliance with the entire contract. Hence, 
the defendant upon return of the parts received would be entitled to 
recover the partial payments made on the contract, as found by the jury. 

We have examined the other exceptions noted and brought forward in 
plaintiffs' assignments of error and find they afford insufficient ground 
to disturb the result. 

No error. 
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STATE v. LEWIS SHINN. 

(Filed 31 October, 1951.) 
Criminal Law 8 Mi- 

In a prosecution for violation of the liquor laws upon evidence obtained 
by an investigator for the State ABC Board, an instruction to the effect 
that it was commendable for a law enforcement officer to use all reason- 
able and proper means in the apprehension of violators and that his acts 
in so doing were to his credit rather than to his discredit, is held reversi- 
ble error as an expression of opinion by the court as to the court's estimate 
of the witness. G.S. 1-180. 

APPEAL by defendant from Phillips, J., at April Term, 1951, of 
CABAERUS. 

Criminal prosecution upon warrant charging defendant with unlawful 
possession of, unlawful possession of for purpose of sale, a'nd selling 
intoxicating liquors. 

Defendant entered plea of not guilty. 
Upon trial in Superior Court the State introduced as witnesses two 

men, each of whom characterized himself as an investigator for the 
State BBC or State ABC Board. Their testimony tended to show that 
on night of 17 February, 1951, defendant ha'd in his possession intoxi- 
cating liquors, and that one of them bought a pint of Calvert's whiskey 
from defendant, and paid him $3.00 for i t ;  and that the sale took place 
in a certain room over Shinn's Grocery store in Kannapolis. 

On the other hand, defendant, 's a witness for himself, testified that 
he did not see either of the men, who testified for the State, on 17 Feb- 
ruary, 1951, and that he did not sell whiskey to either of them, or any- 
one else, on 17 February, 1951, or to them at any other time; and that 
the room described by them as the place of sale was not his room, but 
that of others. And defendant further testified, and offered other testi- 
mony which he contends tends to support him in his plea of not guilty. 

The case was submitted to the jury. 
Verdict : Guilty. 
Judgment: Confinement in  common jail of Cabarrus County and as- 

signed to work under the supervision of the State Highway and Public 
Works Commission for six months,-suspended for a period of two years 
on conditions stated. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

dtforney General McMullan, Assistant Attorney General Bruton, and 
Charles G. Powell, Member of Sta.ff, for the State. 

B. W .  Blackwelder for defendant, appellant. 
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WINBORNE, J. Defendant takes exception to, aitd assigns as error 
that portion of the charge of the court to the jury which reads as follows: 

"Now in regard to the evidence of a detective or officer who has on 
the face of i t  violated the law, but when he is under subpoena and comes 
in and testifies for that purpose, goes out a i d  buys it for the purpose of 
prosecuting and a subpoena is served on liirn and he comes in arid testi- 
fies under that subpoena, under the stabute I hare jurd read to you, then 
he is immune from prosecutioii and lie is forgiven by the law for his 
violation in  buying the whiskey. 

"The court charges you that it was c~ommendable on the part of a 
detective and it is commendable of a law enforcement officer to use all 
reasonable and proper means in the apprehension of those who are vio- 
lating the law of the land, and when they do so in that spirit that will 
enable the law to place its hands upon offenders and violators, and it is 
to the credit rather than to the discredit of the person.3 so acting." 

These instructions tend to bolster the witnesses for the State, and to 
impair the effect of defendant's plea of not guilty. Hence the exception 
is well taken. The instructions must be held to be violative of the statute 
G.S. 1-180 which declares that "no judge, in giving a charge to a petit 
jury, either in  a civil or criminal action, shall give an opinion whether 
a fact is fully or su5ciently proven-that being the true office and 
province of the jury." This inhibition has been applied uniformly in 
decisions of this Court, among which are these : S. 1 1 .  Dick, 60 N.C. 440; 
Crutchfield v. R. R., 76 N.C. 320; S. r .  Ou~nby ,  146 N.C. 677, 61 S.E. 
630; S. v. Cook, 162 N.C. 586, 77 S.E. 759; Chance z. Ice  Co., 166 N.C. 
495, 82 S.E. 845; B a n k  v. M c d r t h u r ,  168 N.C. 45, 84 S.E. 39; S. v. 
Rogers, 173 N.C. 755, 91 S.E. 854; Morris  v. Krame:?, 182 N.C. 87, 108 
S.E. 381; S. 2.. Owenby, 226 N.C. 521, 39 S.E. 2d 378; S. v. B e n f o n .  
226 N.C. 745, 40 S.E. 2d 617; S. v. Woolard,  227 N.C. 645, 44 S.E. 2d 
29 ;  S. 21. Doole!y, 232 N.C. 311, 59 S.E. 2d 808. 

I n  S. L'. Ownby,  supra (146 N.C. 677), I.l'nlX.er, J., lor the Court wrote 
i n  this manner: "The slightest intimation from a judge as to the strength 
of ihe evidence, or as to the credibility of the witnesg, will always hare  
great weight with the jury, and, therefore, we must be careful to see that 
neither party is unduly prejudiced by any expression from the bench 
which is likely to prevent a fair and impartial trial." This expression 
is quoted with approval in S. v. Owenby, supra (226 K.C. 521), and in 
S. I* .  Woolard,  supra. 

I n  S. v. Bsnton ,  supra, it is said that "the judge may indicate to the 
jury what impression the evidence has made on his mind or what d e  
ductions he thinks should be drawn therefrom, without expressly stating 
his opinion in so many words. This m a y .  . . follow the use of language 
or from an expression calculated to impair the credit which might not 
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otherwise and under normal conditions be given to the testimony of one 
of the parties." 

And it may follow the use of language or from an instruction calcu- 
lated to strengthen the credit which might not otherwise and under 
normal conditions be given to the testimony of a witness. 

Indeed, in Crutchfidd v. R. R., supra, this Court expressly declared 
that "a judge ought not to state to the jury his estimate of a witness or 
how he appears to him." 

"Every suitor is entitled by the law to have his cause considered with 
the 'cold neutrality of the impartial judge' and the equally unbiased 
mind of properly instructed jury. This right can neither be denied or 
abridged," as stated by the Court in Withers v. Lane, 144 N.C. 184, 56 
S.E. 855, and quoted in S. v. Woolard, supm. 

No doubt the language appearing in the instructions under challenge 
was inadvertently used by the trial judge. Nevertheless, it is "the prob- 
able effect or influence upon the jury, and not the motive of the judge," 
that "determines whether the party whose right to a fair trial has thus 
been impaired is entitled to another trial." S. v. Ownby, supra. 

Spplying the provisions of the statute G.S. 1-180 as interpreted and 
applied in decisions of this Court, the conclusion that the charge under 
challenge is prejudicial to defendant is inescapable and, for error so 
pointed out, he is entitled to a new trial. 

Other assignments of error are not considered since the matters to 
which they relate may not recur upon another trial. 

New trial. 

n. R. OBERHOLTZER r. GEORGE W. HUFFMAN. 

(Filed 31 October, 1951.) 
1.  Damages l0-- 

Special damages, which are the natural but not the necessary result of 
the wrongful act of defendant, must be pleaded with sufficient particn- 
larity to put defendant on notice. 

2. Malicious Prosecution fj 7- 
I n  an action for malicious prosecution, plaintiff's allegations to the 

effect that he was imprisoned without privilege of bail for one evening 
and that the account of his arrest and the nature of the charges made 
against him were published in a newspaper having a wide circulation in 
the section and particnlarl~ in plaintiff's county, are proper allegations of 
special damage and are improperly stricken on defendant's motion. 

,~PPE.IL hS plaintiff from Ruclis.ill, J. ,  in Chambers, 24 March, 1951, 
CATAWBA. Reversed. 
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Civil action to recover damages for malicious prosecution, heard on 
motion to strike certain allegations in the complaint. 

Plaintiff alleges facts sufficient to constitute a cause of action for 
malicious prosecution under a warrant charging the felony of embezzle- 
nmlt. He further alleges by way of damages that (111 he was imprisoned 
without the privilege of bail from the e ~ e n i n g  of 23 January to the 
morning of 24 January, 1951, and ( 2 )  an account oE his arrest and the 
nature of the charges made against him was publis'hed in the Hickory 
Daily Record, a newspaper having a wide circulation throughout the 
Piedmont section of North Carolina and particularly in Catawba County 
where he resides. 

The court below, on motion of defendant, ordered the latter allegations 
stricken from the complaint. Plaintiff excepted and appealed. 

Theodore F. Cummings for plaintif appellant. 
George D. Hovey and G. A. Warlick for defendant appellee. 

, BABNHILL, J. Special damages, that is, damages which are the natural 
but not necessary result of the alleged wrongful act of the defendant, 
must be pleaded with sufficient particularity to put the defendant on 
notice. Conrad v. Shuford, 174 N.C. 719, 94 S.E. ,124; Binder v. Ac- 
ceptance Corp., 222 N.C. 512, 23 S.E. 2d 894. This the plaintiff has 
done. The allegations stricken are a proper and necessary part of his 
complaint. Hence the order striking same must be 

Reversed. 

LUCIAN AUTREY, EMPLOYEE, v. VICTOR MICA COMPANY, EMPLOYER, A X D  
AMERICAN MUTUAL LIABILITY INSURANCE COIMPANY, CARRIER. 

(Filed 7 November, 1951.) 

1. Master and Servant *Evidence held to sustain Anding that claimant 
was Arst advised he had silicosis shortly before Aling of claim. 

Defendants contended that claimant was advised that he was suffering 
from silicosis some eight years prior to filing claim. The evidence tended 
to show that competent medical authority wrote to other doctors that 
claimant had some silicosis and that such authority a'lvised claimant that 
he "might have silicosis" and that claimant filed a claim therefor with 
his former employer, which claim was dismissed, claimant being told that 
he did not have silicosis. Claimant testified that the first time he was 
informed that he had silicosis by competent medical authority was subse- 
quent to the termination of his employment with defendant employer, 
and that he gave notice thereof to defendant a month later. Held: The 
evidence is sufficient to sustain the finding of the Industrial Commission 
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that claimant was first advised by competent medical authority that he had 
silicosis subsequent to the termination of his employment with defendant 
employer. 

Where claimant is first advised that he had silicosis by competent medi- 
cal authority some two and one-half years after he quit his employment 
because of disability, and he files claim for compensation with his em- 
ployer a month after having been so advised, claimant's claim is Aled in 
apt time. G.S. 97-58 ( a ) ,  (b).  

APPEAL by defendants from Glcyn, J., at July  Term, 1951, of 
MITCHELL. 

Proceeding under the North Carolina Workmen's Compensation Act, 
Chapter 97 of General Statutes, for compensation, G.S. 97-57, for dis- 
ablement from performing normal labor in the last occupation in which 
plaintiff was remuneratively employed, that is, by Victor Mica Com- 
pany, G.S. 97-54, because of the occupational disease of silicosis. G.S. 
97-53 (25). 

The parties hereto stipulate, among other things, that plaintiff Lucian 
Autrey was, during the year 1945, an employee of Victor Mica Company 
a t  an average weekly wage of $35.00; that the company employed more 
than five people, and was subject to and bound by the Workmen's Com- 
pensation Act; that American Mutual Liability Insurance Company was 
compensation insurance carrier; that plaintiff filed his claim for com- 
pensation for disability from silicosis, and notified defendant employer 
by copy thereof, on 24 April, 1948 ; and that defendants deny that plain- 
tiff has silicosis or any other lung disease resulting from his employment 
with defendant Victor Mica Company. 

The proceeding was first heard by Chairman J. Frank Huskins, of 
North Carolina Industrial Commission a t  Spruce Pine, N. C., on 23 
August, 1948, upon testimony of plaintiff, and Dr. C. D. Thomas, Medical 
Director of the Western North Carolina Sanatorium, admitted to be an 
"expert physician and surgeon in so far  as t.b. is concerned," and Dr. 
E. H. Sloop, admitted to be an "expert physician and surgeon," and Dr. 
Otto J. Swisher, Director of Industrial Hygiene of the State of North 
Carolina, admitted to be an "expert physician and surgeon dealing with 
diseases of the chest and lungs," and upon certain records pertaining to 
examinations of plaintiff from files of the Western North Carolina Sana- 
torium and from files of Department of Industrial Hygiene of the State 
of North Carolina. 

Plaintiff, Lucian Autrey, testified: That he is 39 years of age; that 
he was employed by Victor Mica Company in 1942, and last worked for 
them on 20 December, 1945, since which time he has been unemployed; 
that his job with this company for eighteen months was a truck driver 
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hauling mica from the plant in Yancey County,-loading cars; that he 
was exposed to dust, loading boxcars, and in the plant loading the truck; 
that for the remainder of the period '42 to '45 he fed the crusher and 
bagged on the inside of the plant,-the dust being a continual thing; that 
the nature of the illness that he contracted was shortness of breath; that 
he has not been able to work, nor has he worked any at all,-not even 
light work, for anybody since he was last employed by Victor Mica Com- 
pany, because he hasn't had breath to work; and that he has been physi- 
cally unable to do any work. 

Plaintiff continued, saying that when he quit work in December, 1945, 
he went to several doctors, who treated him for asthma, and allergy to 
dust, and then in  March, 1948, he had X-rays made by the Health Office; 
that that was when Dr. Thomas made report that h~s had silicosis; that 
this was the first time he had been informed that he had silicosis; that 
this was 24 March, 1948 ; that prior thereto he did not know, nor had he 
been advised by any doctor that he had silicosis; that he reported to 
Victor Mica Company in  April, 1948, that he was suffering from sili- 
cosis ; that since then his general physical condition has been worse ; and 
that he is fifty-one pounds underweight,4oesn't sleep too good; and is 
unable to climb steps or to do any kind of work whatsoever. 

Plaintiff also testified: That from 1935 to 1940 he worked for Tennes- 
see Mineral Company in fine grinding department loading cars and 
bagging; that he was exposed to dust in that department,-just plenty 
of dust, foggy dust that surrounded his work, and th,it the effect on him 
was "just shorten your breath"; that before he worked for Tennessee 
Mineral he worked for Carolina Mineral Corporation six or seven or 
eight years, as a drill runner, mucker,-part of it open, and part of it was 
heading drill,--dry drilling all of i t ;  and that it was pretty dusty-just 
a foggy dust, about all the time he worked. 

The doctors were in disagreement as to whether or not plaintiff had 
silicosis. Dr. Thomas, basing his opinion on an examination made by 
him 6 May, 1948, gave it as his opinion in this manner: '(X-ray of his 
chest shows on the right level of the first interspace small area of density 
which is suspicious of tuberculosis infiltration. There is a slight general 
accentuation of the trunks throughout both lungs, with very mild nodula- 
tion in their outline, probably due to very early silic~& . . . Whatever 
tubercular infection he has, in my opinion, is not a result of silicosis." 
And the doctor referring to X-ray films made in 1940 and 1942, said: 
"It was my opinion at  that time that he did have a mild case of silicosis." 

Dr. Thomas, on cross-examination, testified: (1)  That the record of 
first examination of plaintiff by a doctor at  the sanatorium is 13 June, 
1940, following which Dr. S. M. Bittinger wrote letter 18 June, 1940, 
brief outline of which is:  "We made X-ray pictures of Mr. Autrey's 
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chest and also obtained X-rays from the Division of Industrial Hygiene 
in Raleigh, which were made from 1936 to June 4, 1948 (patently 1938). 
These old films when compared with the present ones show, in my opinion, 
slight progression of the chronic lesion. I n  fact, I think there are present 
now definite nodulations which were not so evident in previous film, and 
I believe that Mr. Autrey has now definite evidence of pneumonokoniosis 
of the silicotic type, though I do not believe that it is very extensive as 
yet. I see no evijence of t.b." 

(2)  That on 30 October, 1940, in letter to Dr. J. T. McDuffie of 
Spruce Pine, N. C., Dr. S. M. Bittinger wrote: "Your patient, Mr. 
Lucian Autrey of Spruce Pine, mas re-examined in the Sanatorium 
October 30, 1940. As you will remember, when Mr. Autrey was exain- 
ined here 6-13-40, we fomd that he did not have any tuberculosis, though 
he did have some chronic lung fibrosis or bronchitis, the former we 
thought due to the changes from silicosis and we advised at  that time that 
Mr. Autrey change his occupation and get some light work. Since his 
examination here, Mr. Autrey tells us that his condition has been just 
about the same. He still has a good deal of cough and expectoration, 
the latter with a streak of blood occasionally, and he also complained 
especially of dyspnea. His examination today and fluoroscopic study 
when compared with previous findings show practically no change has 
occurred in the lung pathology. Thus, we still believe that Mr. Autrep 
has no tnbercuiosis. and we also believe that he has some silicosis with 
quite a good deal of chronic bronchitis and a slight amount of pneu- 
monosis. We advise that Nr .  Autrey find some light work such as around 
a filling station or a job as a night watchman. I told him to talk the 
matter over with his former employers and see if they could not find 
some work of this nature for him to take u ~ .  I also told him 1 felt sure 
you would be glad to help him out in locating some such type of work. 
I also told Mr. Autrey he should be re-examined here in something like 
5 or 6 months." 

(3) That subsequent to October, 1940, the date of examination made 
by Western North Carolina Sanatorium is a chart of examination on 
3-3-41, but there is no written report on it, and the doctor says, "I do 
not have any record of an examination made between 1940 and 1948." 

Dr. Thomas also testified that subsequent to the examination, October, 
1940, the next medical record he has on Mr. Autrey is a letter dated 
29 November, 1940, addressed to the North Carolina Industrial Commis- 
sion, in the case of Lucian dutrey a. Tennessee Mineral Products, fol- 
lowing examination made in office of Dr. McDuffie at  Spruce Pine, on 
15 November, 1940, signed by Dr. H. F. Easom, member of Advisory 
Medical Committee, on the last page of which he says, "I do not think 
this is a case of silicosis." 
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And Lucian Autrey, plaintiff, being recalled, testified, "Speaking of 
the letter of November 29, 1940, that was at  the time that I had the case 
pending against the Tennessee Mineral Products Company. I was told 
a t  that time that I did not have silicosis. Dr. Vestal told me that. I 
was not given a work card to go back to work until August '42. When 
I was given that work card, I went to work for Victor Mica Company. 
From then until December 1945 I was never refused one." 

Then plaintiff, under cross-examination, continued : "I made a claim 
against the Tennessee Mineral Company in  1940. Dr. Bittinger, he said 
I might have some silicosis and he wanted me out of the plant. I made 
the claim against Tennessee Mineral Company because he said that I 
had some silicosis and I was not able to work in the plant . . . I didn't 
get to where I wasn't able to work for Tennessee Mineral Co. . . . I 
made a claim against them because they laid me off, wouldn't give me 
work, and I were making claim against them for silicosis at  that time. 
I was a little bit short of breath a t  that time-not bad . . . I regained 
my breath in 1942. I didn't work any for two years-had no trouble a t  
all in 1942. Breathed as good as I ever could . . . I didn't exactly 
know in 1942 when I went to work for Victor Mica Company what 
silicosis was. I had not been told by Dr. Bittinger that . . . a man that 
was short of breath might have silicosis . . . He said I might have 
silicosis . . . There was no trial to it. They just throwed it out . . . 
H e  told me I might have some symptoms of silicosis and he said he 
thought I should come out of the plant and work on the outside . . ." 

Dr. Sloop, basing his opinion on his own examination, in his testimony 
stated that "it is my opinion then that he does have silicosis." 

Dr. Otto J. Swisher, basing his opinion on X-ray films of examinations 
in his department, (1)  28 August, 1936, by Dr. Plyler, (2)  6 November, 
1937, by Dr. Easom, (3)  4 June, 1938, by Dr. Vestal, (4)  28 July, 1942, 
by Dr. Vestal, and (5 )  28 July, 1948, by himself, testified that the diag- 
nosis of each was "essentially negative" to silicosis; that on 3 August, 
1942, Autrey was given a work card; that he was approved for a work 
card 28 July, 1948 ; and that ('in the five examinations we have made of 
Mr. Autrey we found no evidence of silicosis . . . that this man is not 
disabled by reason of anything pertaining to silicosis . . . This man is 
disabled, but his disability is in no way related to silicosis." 

Thereupon, on 14 October, 1949, the hearing commissioner entered an 
order, in which after reviewing the differences in opinions expressed by 
the doctors, reserved decision and award of the Industrial Commission, 
until it shall have received a report from the Advisory Medical Com- 
mittee, and then referred the case to the committee under ('mandatory" 
provisions of G.S. 97-68,--directing the attention of the committee to 
the provisions of G.S. 97-69, G.S. 97-70 and G.S. 97-71 for strict com- 
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pliance and to "set forth its opinion regarding all medical questions 
involved in this case, and particularly the following: 

"(1) Does the plaintiff have an occupational disease, to wit, silicosis? 
"(2) If so, is the plaintiff actually incapacitated because of such occu- 

pational disease from performing normal labor in the last occupation in 
which remuneratively employed; that is, driving a truck and loading 
and unloading burlap bags filled with ground mica? 

('(3) I f  the plaintiff has silicosis, has such disease progressed to such 
degree as to make it hazardous for him to continue employment in a 
dusty trade ?" 

The record shows that in a letter dated 27 December, 1949, to the 
Chairman of the North Carolina Industrial Commission, Dr. Swisher, 
Director of Division of Industrial Hygiene, reported that the full Ad- 
visory Medical Committee, naming them, met at  the Division of Indus- 
trial Hygiene on 15 December, 1949, for a conference regarding plaintiff; 
that the committee had very thoroughly reviewed the case reports and 
medical findings, along with all X-rays from the first examination of 
28 August, 1936, through that of 28 July, 1948, and has arrived a t  a 
final diagnosis; and that the answey to question #1 is "No"; and that the 
committee states that plaintiff does not have an occupational disease, 
to wit, silicosis. 

However, the record also shows in letter dated 25 July, 1950, to North 
Carolina Industrial Commission, signed by all three members of Advisory 
Medical Committee, it is reported that at  the request of the Commission 
the committee met at  Spruce Pine, N. C. (Drs. Thomas and Swisher, 
Dr. Phillips, and one of plaintiff's attorneys being present) and exam- 
ined plaintiff on 14 March, 1950, and is of opinion, "after studying the 
case as a whole, that the patient has moderately advanced silicosis, mild 
emphysema, chronic bronchitis, and lymphadenitis (etiology undeter- 
mined), and believes that he does have disability resulting from silicosis 
in the second stage." 

Thereafter, Dr. Vestal appeared for the committee for examination 
and cross-examination, and testified, concluding, in pertinent part with 
this statement: "Our final finding, though, was that he had silicosis in 
the second degree, moderately advanced silicosis." 

Thereafter on 19 September, 1950, Chairman J. Frank Huskins, as 
hearing commissioner, after reviewing the evidence and proceedings had, 
made findings of fact, in addition to those covered by stipulation of 
parties as herein first above stated, in pertinent part as follows: 

"2. That from 1942 to 20 December, 1945, the plaintiff was regularly 
employed by defendant employer at  an average weekly wage of $35.00. 
That plaintiff was exposed to silica dust in North Carolina for a period 
of two years or longer within the 10 years immediately preceding 20 De- 
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cember, 1945, within the meaning of G.S. 97-63; and was exposed to the 
hazards of silicosis while working for the defendant employer for a.; 
much as 30 working days, or parts thereof, within the 7 consecuti~e calen- 
dar months immediately preceding the last day of exposure oil 20 Decem- 
ber, 1945. 

"3. That the plaintiff is now suffering from silicos~s in its second stage. 
"4. That plaintiff worked for defendant employ~x from 1942 to 20 

December, 1945, and has been unemployed since 11e quit work for defend- 
ant employer on that date; . . . that all this work was carried on in the 
State of North Carolina and constituted an injurious exposure within 
the meaning of G.S. 97-57; that from 1!135 to 1940, plaintiff worked for 
Tennessee Mineral Corporation in the fine grinding department, loading 
and bagging, and was exposed to silica dust during thxt period; that prior 
to 1935, he worked for Carolina Mineral Company for 6 to 8 years as a 
mucker and drill runner, doing dry drilling, and was exposed to silica 
dust during that period; . . . that plaintiff's work for Victor Mica Com- 
pany was performed under conditions constituting an injurious exposure 
to the hazards of silicosis, and that his last injurious exposure, as defined 
in G.S. 97-57, occurred on and immediately prior to 20 December, 1945, 
while plaintiff was employed by defendant employer and while defendant 
carrier was on the risk. 

"5. That plaintiff is actually incapacitated because of silicosis from 
performing normal labor in the last occupation in which remuneratively 
employed, and is thus disabled within the meaning (of G.S. 97-54; that 
such disablement occurred at  the time of the plaintiff's last exposure 
on 20 December, 1945. 

"6. That plaintiff was first advised by competent medical authority 
that he had silicosis on or about 24 March, 1948, when Dr. Thomas wrote 
a letter to that effect. 

"7. That plaintiff filed his claim for compensation, and notified hi.; 
employer by copy thereof, on 24 April, 1948. 

"8. . . . that plaintiff is therefore not a fit subject to rehabilitation 
under the provisions of G.S. 97-61, and is actually incapacitated because 
of silicosis from performing normal labor in the last occupation in which 
remuneratively employed." 

And "upon all the stipulations, competent eridence, and the foregoing 
findings of fact, the commission makes the following c:onclusions of law: 

"The question as to whether or not the plaintiff is suffering from 
silicosis is essentially a question of fact. I t  has been surrounded with 
much doubt and uncertainty since 1940, when Dr. Ilittinger intimated 
that plaintiff had silicosis and a claim was filed against plaintiff's then 
employer. Dr. Vestal decided that plaintiff did not have silicosis at  that 
time, plaintiff's case was dismissed, the usual work card was issued, and 
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 lai in tiff eventually returned to work for Victor Mica Company in 1942. 
He  continued in that employment until 20 December, 1945, at which 
time he ceased working due to shortness of breath, loss of weight, and 
general physical inability to do the job. Then followed a period of medi- 
cal treatment by various doctors finally culminating in X-rays of the 
lungs and an interpretation thereof in March, 1948, by Dr. C. D. Thomas, 
Director of the Western North Carolina Sanatorium at Black Mountain, 
who found plaintiff to be suffering from silicosis and so informed him. 
Medical opinion continued to disagree as to the presence of silicosis in 
plaintiff's lungs throughout the first hearing in this case on 23 August, 
1949, and the controverted medical question was referred to the Advisory 
Medical Committee under the provisions of G.S. 97-68 through 97-71. 
That committee, composed of three eminent specialists in the field of 
lung diseases, made a detailed study of all X-rays of plaintiff's lungs 
from 1936 to date and took additional X-rays of their own. This com- 
mittee's final conclusion is to the effect that plaintiff has moderately 
advanced silicosis, mild emphysema, chronic bronchitis, and lymph- 
adenitis (etiology undetermined), indicating that his disability results 
from silicosis in its second stage. 

"The commission therefore concludes as a matter of law that the plain- 
tiff is suffering from silicosis in its second stage and that he is actually 
incapacitated because of that disease from performing normal labor in 
the last occupation in which he was remuneratively employed, that is, 
driving a truck and loading and unloading burlap bags filled with ground 
mica. He  is therefore disabled within the meaning of G.S. 97-54, and 
due to the fact that he is now 39 years of age, trained and experienced 
only in the field of mining, possessing only a limited education, physi- 
cally weak and underweight, there is no reasonable basis for the conclu- 
sion that he possesses the capacity of body and mind to work with sub- 
stantial regularity during the foreseeable future in some gainful occupa- 
tion free from the hazards of silicosis. He  is thus an unfit subject for 
rehabilitation. . . . 

"With reference to defendants' second contention, that plaintiff's right 
to compensation is barred by G.S. 97-58, the commission is of the opinion 
that plaintiff's claim was filed in apt time and that defendants' contention 
cannot be sustained. This aspect of the case, however, is not without 
difficulty, but our conclusion appears to be consonant with the legislative 
intent and with judicial interpretation." 

Thereupon, and in conformity therewith, an award was made. 
Defendants appealed therefrom to the full commission, which, after 

"review of the competent evidence, findings of fact, conclusions of law, 
and award made, adopted as its own the findings of fact and conclusions 
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of law of the hearing commissioner, and ordered that the result reached 
by him be affirmed,"-and that accordingly an award issue. 

Defendants appealed therefrom to Superior Couri;, setting forth specific 
exceptions to certain findings of fact and conclusions of law,--and made 
motion to remand the proceeding to the Industrial Commission for spe- 
cific finding whether, from the record in the case and particularly the 
evidence of Dr. C. D. Thomas, the plaintiff (claimant) was advised by 
Dr. Bittinger, in the year 1940, that plaintiff (claimant) had silicosis 
and should come out of the dusty trades on account thereof, and whether 
plaintiff (claimant) suffered a disablement in 1940 i,o 1942 from silicosis; 
and for a specific finding whether the plaintiff (claimant) was advised 
by competent medical authority in the year 1940 that he had silicosis. 

Upon hearing in Superior Court, the presiding judge overruled each 
exception taken by defendants, and denied the motion of defendants to 
remand the proceeding, and affirmed the award of the Industrial Commis- 
sion. 

Defendants appeal therefrom to Supreme Court, and assign error. 

W .  C .  Berry and Warren H.  PTitchwd for plaintiff, appellee. 
Smathers & Meekins for defendants, appellants. 

WINBOBNE, J. Defendants, the appellants, state in their brief three 
questions as involved on this appeal, the first two of which call for express 
con~ideration,-decisions on which are determinative of the third. 

I. I t  is insisted that the court below erred (1) in overruling defend- 
ants' exception to the finding of fact, No. 6, by the Industrial Commission 
that plaintiff was first advised by competent medical authority that he 
had silicosis on or about 24 March, 1948, when 'Dr. Thomas wrote a 
letter to that effect, and (2 )  in overruling defendants' motion that the 
cause be remanded to the Industrial Commission For a specific finding 
whether plaintiff was advised by competent medical authority in 1940 
that he was under disablement from silicosis. 

I t  is urged that this finding involves mixed questions of law and fact, 
which are not supported by the evidence, and that hence the award based 
thereon cannot be upheld. I t  is pertinent here to note that the statute 
G.S. 97-58 (b) provides that "the time of notice of an occupational dis- 
ease shall run from the date that the employee has been advised by com- 
petent medical authority that he has the same." 

I n  this connection it is contended that the record shows without con- 
tradiction that plaintiff was advised by Dr. Bittin,ger, in 1940, that he 
was under disablement from silicosis, and that, from the exhibits in the 
case and the medical reports, Dr. Bittinger was in the employment of the 
State of North Carolina, as Medical Director of the Western North 
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Carolina Sanatorium for tuberculosis at  Black Mountain, and, hence, i t  
is assumed that the court will take judicial notice of the public record of 
the State showing the appointment and employment of Dr. Bittinger in 
such capacity. 

However, granting that Dr. Bittinger be a "competent medical author- 
ity" within the purview of the statute, G.S. 97-58 (b),  as contended by 
defendants, the finding of fact No. 6 is tantamount to a finding that 
Dr. Bittinger had not advised plaintiff that he had silicosis. And the evi- 
dence shown in the record, when taken in light most favorable to claim- 
ant, is sufficient to support the finding as made. 

True, it is made to appear from the Sanatorium records that Dr. Bit- 
tinger wrote two letters (1 )  18 June, 1940, referring to examination of 
13 June, 1940, in which he said: "I believe that Mr. Autrey has now 
definite evidence of pneumoconiosis of the silicotic type, though I do not 
believe that i t  is very extensive as yet"; and (2)  30 October, 1940, to 
Dr. McDuffie, in which he said: ('We also believe that he has some sili- 
cosis with quite a good deal of chronic bronchitis and slight amount of 
pneumonosis." Neither of these letters appears to be addressed to 
plaintiff. 

On the other hand, plaintiff, testifying on direct examination, stated 
that when Dr. Thomas made report that he, the plaintiff, had silicosis, 
this was the first time he had been informed that he had silicosis; and 
that prior thereto he did not know nor had he been advised by any doctor 
that he had silicosis. And in respect to the claim filed by him against 
Tennessee Mineral Products Company, plaintiff testified : "Dr. Bittinger 
. . . said I might have some silicosis and he wanted me out of the plant 
. . . I had not been told by Dr. Bittinger that a man that was short of 
breath might have silicosis . . . He said I might hare silicosis . . . He 
told me I might have some symptoms of silicosis and he said he thought 
I should come out of the plant and work on the outside." 

This testimony is positive and undenied. 
11. Defendants also insist that the court below erred in overruling 

defendants' exceptions to the conclusions of the Industrial Commission 
holding, generally and in substance. that plaintiff's claim was filed in apt 
time, and that plaintiff should recover notwithstanding the provisions 
of G.S. 97-58 (a).  

The question here presented is resolved against the contention of de- 
fendants on the authority of the case of Duncan 2.. Carpenter, 233 N.C. 
422, 64 S.E. 2d 410. 

I n  the Duncan cme, opinion by Denny, J., it is said : "In our opinion, 
by enacting G.S. 97-58, subsections (a ) ,  (b)  and (c),  the Legislature 
intended to authorize the filing of a claim for asbestosis, silicosis or lead 
poisoning where disablement occurs within two years after the last 
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exposure to such disease; and, although disablement may have existed 
from the time the employee quit work, such disablement, for  the purpose 
o f  notice and claim for compensation, should date from the time the 
employee was notified by competent medical authority that  he had such 
disease." 

I n  the light of the above holding, the Industrial Commission finds, in 
the present case, that  plaintiff is actually incapacitated because of sili- 
cosis from performing normal labor in the last occupation in which 
remuneratively employed, and concludes that  he is thus disabled within 
the meaning of G.S. 97-54; tha t  such disablement occurred a t  the time 
of plaintiff's last exposure on 20 December, 1948; tha t  he was first 
advised on or about 24 March, 1948, by competent medical authority that  
he had silicosis; and tha t  he filed his claim for compensation and notified 
his employer on 24 April, 1948. 

Hence, the judgment from which appeal is taken is hereby 
Affirmed. 

R. J .  CLINARD v. ROY LAMBETH a m  MRS. ROY LAMBETH; JOE LBM- 
BETH am MRS. JOE LAMBETH; B. C. LAMBIDTH AND MRS. B. C. 
LAMBETH. 

(Filed 7 November, 1951.) 
1. Pleadings § 15- 

A demurrer admits for its purpose the truth of the allegations of fact 
contained in the pleading and relevant inferences of fact necessarily de- 
ducible therefrom, but not conclusions or inferences of law. 

Upon demurrer a pleading will be liberally construed with a view to 
substantial justice, giving it every intendment in favor of the pleader. 
and the demurrer will not be sustained unless the pleading is fatally 
defective. G.S. 1-151. 

3. Highways 8s 3b, 11- 

A complaint alleging that upon relocation by the State Highway and 
Public Works Commission of an old county road which had been main- 
tained by the Commission, a segment of the old road was abandoned, and 
that defendants closed both ends of the segment of the old road running 
through their lands so as to leave plaintiff withou,t ingress or egress to 
his lands, and praying mandatory injunction requiring defendants to 
reopen the road, i8  held not subject to demurrer on the ground that the 
cause of action was within the exclusive jurisdiction of the clerk of the 
Superior Court under the statutes relating to neighborhood public roads. 
G.S. 136-67 through G.S. 136-70. 
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4. Highways Q 8 b  
Where plaintiff alleges that  the segment of road in question had been 

used for a highway for a period of twenty-eight years as  a matter of right, 
and that upon abandonment of this segment of the road in its relocation 
by the State Highway and Public Works Commission, defendants closed 
both ends of the segment of road abandoned so that  plaintiff was cut off 
from his farm with no way of ingress or egress, the complaint is sufficient 
to state a cause of action for mandatory injunction to compel defendants 
to reopen the segment of road notwithstanding the fact that  plaintiff does 
not allege that  he has a dwelling on his property. 

5. Injunctions Q 6- 
Upon motion for the issuance of a temporary restraining order, both 

parties a r e  entitled to a hearing on their respective affidavits. 

6. Appeal and  E r r o r  Q 40- 

On appeal in injunction cases the findings of fact in the lower court 
are  not conclusive, and the Supreme Court may review the evidence, but 
this will be done in the light of the presumption that the judgment and 
proceedings below were correct, with the burden on appellant to assign 
and show error. 

7. Injunctions Q 1- 
Restraining orders may be prohibitory, to preserve the status quo  until 

the rights of the parties can be determined, or mandatory, to require the 
party enjoined to do a positive act. 

8. Same: Injunctions Q 6- 
A mandatory injunction will not be issued as  a temporary or preliminary 

order except where the threatened injury is immediate, pressing, irrepara- 
ble and clearly established or the party sought to be restrained has done 
a particular act in order to evade injunction which he knew had been or 
would be issued, a mandatory injunction being ordinarily in the nature 
of a n  execution to compel compliance with the final judgment upon the 
merits. 

9. Injunctions § 6: Highways 5 3 b E v i d e n c e  held not  t o  show imminent 
injury justifying issuance of preliminary mandatory injunction. 

Where, in a n  action by plaintiff to compel defendants to reopen a seg- 
ment of highway which they had closed a t  both ends on their lands after 
the segment of road had been abandoned by the State Highway and Public 
Works Commission, plaintiff contending that  he mas thus deprived of all 
ingress and egress to and from his property, i t  appears from the affidavits 
that no one had lived on plaintiff's land for a period of five years prior to 
the institution of the suit and that  plaintiff had himself closed the road 
on his property for a year and had not removed the stakes on his property 
closing the road until a few c lap  before institution of the action, held, 
the evidence fails to show such immediate, pressing, irreparable and 
clearly established right as  to justify the issuance of a preliminary manda- 
tory injunction to compel defendants to reopen the highway pending deter- 
mination of the controversy upon its merits, defendants having contro- 
verted plaintiff's allegation that he was deprived of all ingress and egress 
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to and from his lands, and maintaining that the Commission and not 
defendants had removed culverts, etc. 

APPUL by defendants from Phillips, J., holding courts of 15th Ju-  
dicial district at  Statesville, N. C., on 29 May, 1951. 

Civil action (1) to recover damages for the allegeld claim by defendant 
of a section of road abandoned by the State Highway Commission, and 
(2) for mandatory injunction (a )  requiring defendants to re-open said 
section of the road and to put i t  in good condition, and (b) enjoining 
them from interfering with use of it by plaintiff and by the public. 

Plaintiff alleges in  his complaint that he is  the owner of a tract of 
land in Trinity Township, Randolph County, North Carolina, contain- 
ing approximately sixty-three acres, and having a frontage of approxi- 
mately 2,500 feet on the Old Hopewell Public Road; that defendants own 
lands adjoining plaintiff's land and the Old Hopewell Road,-some of 
which fronts both sides of the road; that some distance north of land of 
defendants, the Roy Lambeths, said road begins to curve, and the curve 
continues in a southerly direction passing the lands of plaintiff and the 
lands of Joe Lambeth and Mrs. Joe Lambeth, and B. C. Lambeth and 
Mrs. B. C. Lambeth; that at  the time plaintiff bought the lands above 
described, 23 March, 1936, the said Old Ropewell Road was being used 
and has been since used continuously and adversely by the neighbors 
living on the adjoining lands to defendants and plaintiff and by the 
general public as a main highway for past 28 years or more; that i t  was 
used as mail route; that i t  has been worked and kept up and improved 
by the public at  public expense; that the public hail used said road for 
said period of years without interferenee and as a matter of right and 
adversely to all persons whatsoever up and until recently, when the 
defendants attempted to close i t ;  that on account clf the unlawful acts 
of defendants in attempting to close said road, the plaintiff is cut off 
from his farm, the above described lands, with no way to get to and from 
his farm, or to the new road built by the State Highvvay Commission . . . 
in  order to straighten and improve said Old Hopewell Road; that the 
said State Highway Commission has abandoned the section of the Old 
Hopewell Road on which plaintiff's lands abut; that the new section is 
i n  close proximity to the old road; that on account of the unlawful and 
wrongful acts of the defendants, plaintiff has been clamaged in the sum 
of $2,000, and if that section of the Old Hopewell Road which has been 
unlawfully and wrongfully closed by defendants is allowed to stay closed 
plaintiff will be irreparably damaged ; and that plaintiff is informed and 
believes that he is entitled to mandatory injunction requiring defendants 
to re-open and put in good condition said portion of said road, and 
permanently restraining them from interfering with the use of same by 
plaintiff and by the general public. 
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Wherefore plaintiff prays judgment (1) that he have and recover of 
defendants the sum of $2,000, ( 2 )  that an order be made by the court 
directing defendants to re-open and put in good condition that portion 
of said road they hare attempted to close; and ( 3 )  for costs, and for other 
and further relief to which he may be entitled. 

The cause was heard at Statesville, N. C., on an order requiring de- 
fendants to appear and show cause, if any they have, "why the injunction 
prayed for by plaintiff should not be granted until the final determination 
of the action." Both plaintiff and defendants offered affidavits-the 
verified complaint of plaintiff with attached map, being treated as such. 

Plaintiff also stated, in his affidavit, that the State Highway Com- 
mission began in Fall of 1950 to rebuild the Old Hopewell Road from 
Trinity South, and, in order to straighten it, cut a new road across the 
lands of defendants, leaving his, the plaintiff's, land 298.40 feet from i t ;  
that he has no way to enter the new road since both ends of the segment 
of the old road on which his property abuts had been plowed up and 
closed by defendants; and that the Old Hopewell Road is the only way 
he has in going to and from his land. 

On the other hand, the affidavits and photographs offered by defend- 
ants tend to show: That  the Hopewell Road, a county road of Randolph 
County, constructed in 1921, was taken over on 1 July, 1931, for mainte- 
nance, and was maintained by State Highway Commission, which, upon 
its own initiative, relocated, straightened and re-constructed i t ;  that as 
relocated it crossed defendants' land, and eliminated the segment con- 
stituting the curve which started on, and ran south through land of 
defendant Roy Lambeth to and along the east side of plaintiff's land to 
and through the lands of defendant Joe Lambeth, and of defendant 
B. C. Lambeth; that this segment of said road a a s  abandoned by the 
State Highway Department, at  which time it took up the culverts; that 
this segment of the road is no longer considered a county road under 
supervision of the State Highway Commission and in future will not be 
maintained by it, and, in so far as it is concerned, reverts to the abutting 
owners, as stated in affidavit of the Division Engineer of State Highway 
Commission under whose supervision the road was re-located ; that plain- 
tiff is the only property owner on the abandoned segment of the road 
affected by the change; that there is another passable road along the 
western side of plaintiff's property; that it parallels the road on the east; 
that the dwelling house that was on plaintiff's land, which he rented, 
burned in the year 1949,-since which no one has lived on the land; 
that the outbuildings on plaintiff's property are much nearer the road on 
the west than they are to the road on the east; that plaintiff's land has not 
been cultivated or farmed or used in any husbandry-like manner for a 
period of five pears; that (as stated in affidavit of Curtis Reddick) the 
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only driveway entrance to plaintiff's property from the Hopewell Road 
before the relocation of it, was closed, at  request clf plaintiff, "one year 
ago," by stakes or posts driven into the ground amoss the driveway,- 
five of them, which remained there until a few days prior to the institu- 
tion of this suit on 30 Bpril, 1951, when plaintiff remored, or caused to 
he removed, the three center posts; that after the State Highway re- 
located the road, and abandoned portions of the road at end of defendant 
I<oy Lambeth's property defendants resumed use of the property, and 
defendant Roy Lambeth erected a fence across the abandoned segment 
of the road a t  his line; that defendants never hare committed any act 
themselves to render the Hopewell Road impassable; and that all things 
complained of by plaintiff were done by the State Highway Department, 
except the erection of the fence by defendant Roy Lambeth. 

The court, a t  such hearing, entered an order in pertinent part as fol- 
lows: "(And it appearing to the court from the allegations of the com- 
plaint that said public road described in the complaint has been ad- 
versely used by the plaintiff and his predecessors ill title and the public 
generally for more than 50 years, and that by such adverse and contin- 
uous use by the plaintiff and the general public the plaintiff has acquired 
an  easement in and over said public road or strip of land as described 
and shown on the map attached to  tht3 complaint). Exception by de- 
fendants to portion in parenthesis. 

"It further appearing from the allegations of the complaint that unless 
the defendants are restrained from interfering with plaintiff's right to  
the free use of said public road, that the plaintiff will be irreparably 
damaged, for the reason that they have no ingress or egress to said farm. 

"It  further appearing to the court that the road I n  question (the Old 
Hopewell Road) enters the new road built by the Sltate Highway Com- 
mission, both the north and south end of said Old Hopewell Road, and 
(the court is of the opinion that the plaintiff is onl~r entitled to one end 
of the Old Hopewell Road and the new highway snd he is given the 
election to choose which end he will take, and the plaintiff informs the 
court that he elects to take the north entrance to his property which 
passes in front of defendants' Roy and Mrs. Roy Lambeth's home). 
Exception by defendants to portion in parenthesis. 

"Now, therefore, upon motion of John G. Prerette, attorney for the 
plaintiff, it is ordered, adjudged and decreed that (the defendants above 
named be, and they are hereby ordered to re-open the north portion of 
the Old Hop~well  Road as alleged in the complaint and put it back into 
as good condition as it was prior to being closed, as alleged by the plain- 
tiff). Exception by defendants to portion in parenthesis. 

"It is further ordered, adjudged and dwreed that the defendants above 
named be, and they are hereby restrained from interfering with the 
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plaintiff's free use and occupancy of the northern part of said road in 
going to and from his farm pending the trial of this cause. 

" ( I t  is further ordered that the defendants are given 18 days within 
which to reopen and put said portion of the road above mentioned in as 
good condition as it was before, including any culverts removed from 
said road when it was closed)." Exception by defendants to portion in 
parenthesis. 

"To the signing of the foregoing judgment, and for errors assigned 
and to be assigned, the defendants except and appeal to Supreme Court 
and assign error." 

Upon motion of defendants the court stayed action on the mandatory 
injunction, pending final disposition of defendants' appeal to Supreme 
Court ,defendants  to execute supersedeas bond in amount of $500 
within five days. Bond given. 

Defendants also demur ore f e n u s  to plaintiff's complaint for that : 
"1. This court has no jurisdiction of the subject of the action in that 

i t  is alleged in the plaintiff's complaint that the road in controversy has 
been abandoned by the State Highway Department and it is provided in 
General Statutes, Chapter 136, Article 4, that the clerk of the Superior 
Court shall hare original and exclusive jurisdiction of an action to re- 
oDen an abandoned countrv road. 

"2. That the complaint does not state facts sufficient to constitute a 
cause of action against the defendants in that the plaintiff does not 
allege that he has a dwelling on his property without means of egress 
and ingress thereto and cannot as a matter of law maintain said action." 

J o h n  G. P r e r e f f e  for p l a i n i t f ,  appellee. 
Schoch & Schoch and  Ferrce ,  G a r i n  & Anderson for de fendan t s ,  

appellants.  

WINBORNE, J. I. At the threshold of this appeal the demurrer ore 
t e n u s  comes up for consideration and decision. 

"The office of demurrer is to test the sufficiency of a pleading, admit- 
ting, for the purpose, the truth of the allegations of fact contained 
therein; and ordinarily relevant inferences of fact, necessarily deducible 
therefrom, are also admitted, but the principle does not extend to the 
admissions of conclusions or inferences of law," Stacy, Q. J., in Bal l inger  
v. T h o m a s ,  195 R.C. 517, 142 S.E. 761. See also MrCampbe l l  v. R. & L. 
Assn.,  231 N.C. 647, 58 S.E. 2d 617, and cases there cited. 

Too, the statute G.S. 1-151 requires that in the construction of a plead- 
ing for the purpose of determining its effect its allegations shall be 
liberally construed with a view to substantial justice between the parties. 
And the decisions of this Court, applying the provisions of this statutt~, 
hold that every reasonable intendment is to be made in favor of the 
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pleader. A pleading must be fatally defective before it will be rejectecl 
as insufficient. See Ring z3. Mofley,  233 N.C. 42, 651 S.E. 2d 540. 

Applying these principles to the complaint in  the case in hand, we are  
unable to say that in no view of the case the court is without jurisdiction 
of the cause, or that the complaint fails to state facts sufficient to con- 
stitute a cause of action. 

The contention of defendants, appellants, that since it is alleged i n  
the complaint that the segment of the road in controversy has been aban- 
doned by the State Highway Department, the Genersl Statutes, Chapter 
136, Article 4, vests in  Clerk of Superior Court or~ginal and exclusive 
jurisdiction of an action to re-open it, does not follow. The statute G.S. 
136-67 defines what is a neighborhood public road, and as so defined 
declares that such roads shall be subject to all the provisions of G.S. 
136-68, G.S. 136-69 and G.S. 136-70 with respect to the alteration, ex- 
tension, or discontinuance thereof, and authorizes any interested party 
to institute such proceeding. However, it does not appear that the alle- 
gations of the complaint bring the abandoned segment of the road in 
controversy within the definition. The pertinent parts of the definition 
read as follows: "All those portions of the public road system of the 
State which have not been taken over and placed under maintenance, or 
which have been abandoned by the State Highway and Public Works 
Commission, but which remain open and in general use as a necessary 
means of ingress to and egress from the dwelling house of one or more 
families. . . and all other roads or streets or portions) of roads or streets 
whatsoever outside the boundaries of any incorporated city or town in the 
State which serve a public use and as a means of ingress or egress for one 
or more families, regardless of whether the same hare erer been a portion 
of any State or county road system, are hereby declared to be neighbor- 
hood roads . . . etc." And there is no allegation in the complaint that the 
abandoned portion of the road remains open and in general use "as a 
means of ingress to and egress from the dwelling house of one or more 
families," or serves "a public use and as a means of ingress or egress for  
one or more families." 

And the contention that complaint does not state a cause of action 
against defendants in that it is not alleged that plaintiff has a dwelling 
on his property without means of egress and ingress thereto, is not ten- 
able. 

I t  is true that there is a provision in G.S. 136-67 which defines what 
portions and segments of old roads that do not come within the definition 
of "neighborhood public roads," as above recited, and which provides that 
L C  the owner of the land, burdened with such portions and segments of 
such old road, is hereby inrested with the easement of right of way for 
such old roads heretofore existing." The first part of the proviso reads: 
"That this definition of neighborhood public roads shall not be construed 
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to embrace any street, road or driveway that serves an essentially private 
use, and all those portions and segments of old roads, formerly a part of 
the public road system, which have not been taken over and placed under 
maintenance and which have been abandoned by the State Highway and 
Public Works Commission and which do not serve as a necessary means 
of ingress to and egress from an occupied dwelling house are hereby ex- 
pressly excluded from the definition of neighborhood public roads, and 
the owner . . .," etc. (as above stated). 

Thus it appears that the allegations of the complaint fail to bring the 
abandoned segment of road in controversy within the definition of roads 
excluded from the definition of "neighborhood public roads" as set forth 
in the ~roviso. 

But regardless of whether or not the segment of road in controversy 
comes within the proviso, the allegation of the complaint is that the 
public used the highway for a period of 28 years, or more, without inter- 
ference and as a matter of right and adversely to all persons until re- 
cently, when defendants attempted to close it, and that by defendants so 
doing, he, plaintiff, is cut off from his farm, as aforesaid, "with no way 
to get to and from" it, or "to the new road built by the State Highway 
Commission." These allegations, admitted for the purpose of considering 
the demurrer, are sufficient to withstand the demurrer. Whether or not 
plaintiff is able to make good his allegations is not now of concern. H e  
is entitled to an opportunity to do so. Muse v. Morrison, ante, 195. ,4nd 
when the facts are established, questions of law arising thereon, and 
bearing upon the relative rights of the parties in respect of the segment of 
the road in controversy, may then be determined. 

11. Defendants challenge next the orders of injunction entered on the 
hearing on notice to show cause, etc., G.S. 1-492, and we hold properly so, 
on the ground, among others, that the judge not only failed to find any 
facts on which to base the orders, but founded the orders solely upon the 
allegations of the complaint. 

When a motion for an injunction is made returnable before the proper 
judge for a hearing, the parties may appea'r before him at the time and 
place designated, and the motion is heard upon affidavits. Both parties, 
plaintiff and defendant, are entitled to a hearing on their respective affi- 
davits. NcIntosh's N. C. P. & P.. Sec. 873. D. 991. But in the mesent 

r L 

case the language appearing in the orders would seem to show that the 
affidavits and photographic exhibits offered by defendants were not taken 
into consideration. 

However on appeal in injunction cases the findings of fact, if made, by 
the judge of the Superior Court are not conclusive and the Supreme 
Court may "look into and review the evidence." Still there is a presump- 
tion always that the judgment and proceedings below are correct and the 
burden is upon the appellant to assign and show error. Hyatt v. DeHart, 
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140 N.C. 270, 52 S.E. 781; Ploff u. Commrs., 187 N.C. 125, 121 S.E. 
190; Sineath v. Katzis. 219 N.C. 434, 14 S.E. 2d 418. 

Looking into and reviewing the affidavits and exhibits offered by de- 
fendants, in the present case, the purport of which is summarized in the 
statement of the case hereinabove set forth. there is evidence of facts 
which bear materially upon the questions as to whether a prohibitory 
injunction, and a mandatory injunction, or either, should issue, and, if 
the latter, in what respect. 

McIntosh, in his work on North Carolina Pleading and Practice in 
Civil Cases, treating of these forms of injunction summarizes the law as 
it prevails in this State as follows : "A prohibitory il~junction is one that 
restrains a party from doing a particular act and prel3erves the status quo 
until the rights can be determined. This has always been the most usual 
form and the term 'injunction' carries with it the general idea of pre- 
vention . . . 

'(A mandatory injunction requires the party enjoined to do a positive 
act, and since this may require him to destroy or remove certain prop- 
erty, which upon a final hearing he may be found to hare the right to 
retain, it is not so frequently used as a temporary or preliminary order. 
As a rule such an order will not be made as a preliminary injunction, 
except where the injury is immediate, pressing, irreparable and clearly 
established, or the party has done a particular act in order to evade an 
injunction which he knew had been or would be issued. As a final decree 
in the case i t  would be issued as a writ to compel compliance in the 
nature of an execution . . . The mandatory injunction is distinguished 
from a mandamus, in that the former is an equitable remedy operating 
upon a private person, while the latter is a legal wrii to compel the per- 
formance of an official duty." McIntosh's N. C. P. & P. in Civil Cases, 
Sec. 851, p. 972. See also Telephonr Po. v. Telrphone Co., 159 N.C. 9, 
74 S.E. 636; Woolen Mills v. Land Co., 183 N.C. 511, 112 S.E. 24; 
drey v. Lemons, 232 N.C. 531, 61 S.E. 2d 596. 

I f  it be that the land of plaintiff in the case in hand has not been 
cultivated or farmed or used in husbandry-like manner for a period of 
five years, and the dwelling house on it burned in 1949, and no one has 
since lived on the land, and the only driveway entrance to the land from 
the Hopewell Road was closed by plaintiff a year prior to May, 1951, the 
date on which the affidavits were executed, and remained closed until a 
few days before this suit was instituted, as shown hy the affidavits of 
defendants, and not specifically denied by plaintiff, it would not seem 
that the injury to plaintiff, of which he complains against defendant, is 
SO "immediate, pressing, irreparable, and dearly established" as to justify 
the extraordinary equitable remedy of pre1iminai.y mandatory in- 
junction. 
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Moreover, it appears  f r o m  defendants7 affidavits t h a t  t h e  culverts, 
which the  court  ordered defendants  to  replace, were taken u p  by t h e  
S t a t e  H i g h w a y  a n d  Publ ic  Works  Commission. 

Furthermore,  it appears  f r o m  defendants'  affidavits t h a t  they take 
issue wi th  plaintiff a s  t o  his contention t h a t  he  is  without  a way  of ingress 
to  a n d  egress f r o m  his land. 

I n  the  l ight  of the  above, th i s  Cour t  holds t h a t  the  order  f o r  manda-  
tory injunction, f r o m  which appeal  is  taken, was improvidently entered, 
a n d  is, therefore, set aside, a n d  the  cause remanded f o r  fu r ther  proceed- 
ings i n  accordance with law. 

E r r o r .  

J. C. DELLINGER v. J. A. CLARK AND WIFE, IVA CLARK. 

(Filed 7 November, 1951.) 
1. Jndgments  Q 20a- 

After term, the presiding judge may not vacate a judgment entered 
during the term or substitute another therefor except in conformity with 
a proper proceeding brought for that  purpose. 

2. Judgments  Q I + 
Judgment may not be rendered out of the county except upon statutory 

authority or by consent of the parties appearing upon the face of the 
record. 

3. Appeal and  Er ror  Q 22- 
The record on appeal imports verity, and the Supreme Court is bound 

by what i t  contains. 

4. Judgments  Q 19-Jurisdiction t o  render judgment ou t  of term and dis- 
t r ic t  is  coextensive with consent of parties. 

The court dictated his findings and judgment to the court stenographer, 
including the taxing of costs. Vpon objection a s  to this phase, the court 
requested briefs on the matter of costs, and it  was agreed that  the stenog- 
rapher should mail her transcript to the judge for signature, and it  ap- 
peared of record that  the parties agreed that the judge might enter judg- 
ment out of term and out of the district. Held: The consent of the parties 
mas without limitation, and therefore the trial judge had jurisdiction to 
correct a finding and render a different judgment upon his conclusion that  
the judgment dictated to the reporter was erroneous, and the contention 
that he had jurisdiction to determine only the matter of costs out of the 
district and out of term is untenable, the presumption being in favor of 
jurisdiction, with the burden on the party asserting the contrary to show 
want of jurisdiction. 

5. Judgments  5 m a -  
Where the judge dictates his findings of fact and judgment during term 

time, and it is agreed the stenographer should mail her transcript to him 
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under consent of the parties that he might render judgment out of term 
and out of the district, the matter is in fieri until Anal rendition of the 
judgment, and the judge has the power to alter his findings as contained 
in the transcript and to correct the judgment for error of law. 

ERVIN, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Gwyn, J., at June Term, 1951, of BURKE. 
Civil action for trespass, which, on answer filed, resolved itself into an 

action in ejectment to try title to land, involving issues of (1) the loca- 
tion of a disputed boundary line and (2)  adverse posseesion. 

The parties, by oral consent entered in the minutes as provided by 
G.S. 1-184, waived a jury trial and agrecld that the court might hear the 
evidence, find the facts, and render judgment. 

The case was the last one tried during the term, and the parties stipu- 
lated "that the Court might sign the Findings of Fact and Judgment . . . 
out of Term . . ." Nevertheless, the trial judge, before leaving the bench, 
announced his intention of finding and adjudging that the defendants had 
acquired by adverse possession two small corners of the land in contro- 
versy, and that the rest was owned by the plaintiff. I t  appears, however, 
that the judge later, and before signing the findings of fact and judgment, 
concluded that his original impression as to the validity of the defend- 
ants' claim of title by adverse possession was erroneoils (in failing, inter 
alia, to take into consideration the rule that one adwrse possession may 
not be tacked to another to make out title by prescription under color of 
title when the deed under which the last occupant claims title does not 
include the land in dispute. Jennings 2.. White,  139 N.C. 23, 51 S.E. 
799). At any rate, by the findings and judgment as later signed by 
Judge Gwyn at Reidsville, it is found and adjudged that the plaintiff is 
the owner of all the land in controversy. The defendants, by this appeal, 
challenge the action of the court in signing, out of the county and out of 
the district, findings and judgment at  variance with the court's intended 
decision as announced at the end of the trial. The single question raised 
by the appeal is whether the court had jurisdiction to enter such findings 
and judgment after expiration of the term at which the case was tried. 

The case on appeal as settled by the court below discloses in substance 
these controlling factual recitals : 
1. That at  the conclusion of the trial and after the taking of evidence, 

including documentary proofs of title and the testimony of some ten 
witnesses, "arguments by counsel were addressed to the court, lasting 
approximately two hours or longer and relating to va rious disputed mat- 
ters, among which was the taxing of costs." 

2. "At various times during the arguments comments were evoked by 
the court. At one stage . . . the court remarked in substance that it was 
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half a mind to convene a special venire for the following Monday, and 
return to Morganton, impanel a jury and start the trial anew, striking 
out the agreement of the parties waiving jury trial . . ., to which remark 
counsel for the plaintiff kept silent, and counsel for defendant said, in 
effect, 'Oh, no, your Honor, don't do that,' and further and in the same 
exchange between counsel and court, counsel for the defendant suggested 
that the court take the case out of the district . . . and render verdict 
and judgment." 

3. "In response to this suggestion from counsel for defendant, counsel 
for plaintiff expressed acquiescence, and the court thereupon dictated 
such an order to the stenographer . . . in words as follows : 'It is agreed 
that the Court might sign the Findings of Fact and Judgment out of the 
County, and out of Term, and mail same back.' " 

4. "During the last several hours of the trial, the court dictated to the 
stenographer several proposed findings relating to more than one matter. 
At one stage of the proceedings the Court began the dictation of a portion 
of a proposed judgment in words taxing the defendants with all costs, 
although in the same proposed judgment allowing the defendants a small 
portion of the land by adverse possession. Upon urgent objection by 
counsel for the defendants, the Court reconsidered what it had already 
announced with respect to costs, and announced that it desired of both 
counsels briefs submitted upon the matter." 

5. Before leaving Morganton on 21 June, the court "indicated that its 
judgment would be adverse to the  lai in tiff as to two corners of the land 
in controversy," and went back upon the land and pointed out to the 
surveyor these two areas, and "said areas . . . were actually surveyed 
and marked in the presence of the court." Thereupon, "the plaintiff gave 
notice to the Court of his intention to appeal from the proposed Findings 
of Fact and proposed Judgment to the extent, and in case, said Judgment 
may be favorable to the defendants. Whereupon, the Court, a t  Morgan- 
ton on 21 June, dictated and signed" regular form entries of appeal to 
the Supreme Court for the plaintiff. 

6. "As a result of extensive argument of the counsel and colloquy 
between counsel and Court, . . . a proposed draft of findings of fact and 
judgment as dictated by the Court was transcribed by the stenographer 
from her notes and pursuant to agreement by counsel . . . was sent by 
the stenographer to" Judge Gwyn at Reidsville, N. C., and later "counsel 
for the plaintiff sent the Court at  Reidsville a brief appertaining to the 
question of cost, and also cited to the Court an authority with respect 
to the question of adverse possession." 

The "proposed draft of findings and judgment" (transcribed by the 
stenographer and sent to the Judge) for the sake of brevity is omitted 
herefrom. However, it contains in substance these findings: (1) "that 
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the record title in the plaintiff is paranlount . . . to the record title of 
the defendant"; (2) that no part of the land in controrersy is "embraced 
in the defendants' deed"; but that (3)  "a part of the land in controversy 
has been possessed by the defendant(s) and those under whom he claims 
adversely, . . . and as of right for a period of more than 20 years prior 
to the institution of this suit, and by virtue of such actual possession the 
defendant is now the owner thereof.'' 

7. "Whereupon, a t  Reidsville, N. C., out of the district, in accordance 
with agreement of the counsel, the Court, considering the matter in fieri, 
signed and executed the Findings of Fact, striking from the stenographic 
draft  certain portions," the portions so struck out being those indicating 
that the defendants have been in adrerse possession of, and have thereby 
acquired title to, parts of the land in controrersy. 

8. This further recital appears in the statement of case on appeal, as 
settled by the court below: "The Court, upon further consideration, at  
Reidsville, concluded that the Court was in error in applying the princi- 
ples of law relative to adrerse possession. The Court considered that  
alt,hough i t  had announced what i t  intended as its Judgment, that  final 
Judgment was not rendered until the Judgment was signed, and that  it 
remained in fieri. By agreement of the parties, the question of costs was 
to be briefed and determined by the Court and the Judgment was to be 
signed out of the District. Thcreupon, the Court signed the Judgment as 
appears of record, together with the findings of fact, as modified." 

9. "At the same time that  the Court signed . . . the foregoing findings 
of fact . . ., and at  the same place, Reidsville, N. C., and pursuant to 
agreement of counsel, the C'ourt signed and executed" two judgments 
thclreon. These judgments, for the sake of brevity, a le  not copied herein. 
I11 substance they embrace the following : 

The first judgment adjudicates "that the Findings of Fact  heretofore 
made in this case be modified as fo l low : the findings that the defendants 
arc owners of two small irregular parts of the lands in controversy are 
stricken"; ( 2 )  "that the defendants are not the ownem of any portion of 
the lands in controversy"; ( 3 )  as to adrerse possession, "that the posses- 
sion of the defendants ( a )  was not sufficiently hostile and exclusive as to 
meet legal requirements" ; or (b )  if sufficiently hostile and exclusive, "the 
duration of such possession is not satisfactorily disclo:,ed." 

The second judgment refers to the findings of fact and adjudicates that 
the plaintiff is the owner and entitled to the possession of all of the land 
in controversy, describing it, and taxes the defendants with the costs. 

To  the findings of fact filed and the judgments ei~tered by the court 
below, the defendants excepted and appealed, assigning errors. 
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Mull, Paf ton ~4 Craven for plaintiff, appellee. 
Borton & Carter and Russell Berry for defendants, appellants. 

JOHNSON, J. I t  is settled law in this jurisdiction that after a term of 
Superior Court has ended, the presiding judge may not vacate a judg- 
ment entered during the term, or substitute another therefor, except in 
conformity with a proper proceeding brought for that purpose. Bisanar 
v. Suttlemyre, 193 N.C. 711, 138 S.E. 1 ;  Dunn z.. Taylor, 187 N.C. 385, 
121 S.E. 659; Ramsour r. Raper, 29 N.C. 346. @or may a judge of the 
Superior Court render judgment outside of the county in which the action 
is pending, unless authorized to do so by statute, or by consent of the 
parties. Patterson r. Patterson, 230 N.C. 481, 53 S.E. 2d 658; Gaster 
v. Thomas, 188 N.C. 346, 124 S.E. 609; Brown z.. .Mitchell, 207 N.C. 132, 
176 S.E. 258. And where consent is relied upon as authority to sustain a 
judgment entered outside of the county, the facts in respect to the consent 
must appear on the face of the record. Jefreys  z.. Jefreys,  213 N.C. 531, 
197 S.E. 8. 

Here, it is conceded that the trial judge had no statutory authority to 
render judgment out of the county. But it does appear on the record that 
it was stipulated and agreed "that the Court might sign the Findings of 
Fact and Judgment out of the County, and out of Term, and mail same 
back." Where this appears, the judge's authority to enter judgment is 
coextensive with the consent conferred. Gaster z.. Thomas, supra (188 
N.C. 346) ; Pate v. Pafe ,  201 N.C. 402, 160 S.E. 450). 

The defendants contend that the foregoing stipulation is insufficient to 
support the findings and judgment entered by the court. They point to 
these facts disclosed by the record : (1)  that the judge before leaving the 
bench announced his intention to render judgment finding and adjudi- 
cating that the defendants had acquired by adverse possession two corners 
of the land in controversy, with the rest being owned by the plaintiff; 
(2) that the judge went with the parties and their attorneys upon the 
land and pointed out to the surveyor these two areas and had them 
actually surveyed out and marked in the court's presence; (3) that on 
returning to the courtroom the judge then dictated to the court stenog- 
rapher his intended findings of fact and judgment in accordance with his 
previous announcement, with direction that the stenographer mail tran- 
script of the dictation to him at Reidsville; (4)  in concluding the dicta- 
tion, the judge indicated that the defendants would be taxed with the 
costs; (5) that on objection by counsel for the defendants, the judge 
reconsidered his announcement as to costs, and requested counsel on both 
sides to submit briefs upon the question of costs; (6)  that the plaintiff 
gave notice of his intention to appeal to the Supreme Court, and the judge 
dictated into the record his appeal entries. 
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The defendants urge that these facts appearing of record, i t  follows 
as a matter of law therefrom that the judge rendervd judgment on all 
issuable matters before the term of court expired ; that therefore nothing 
remained in fieri except the matter of costs. Thus, the defendants reason 
that when the judge left the bench, his authority o w r  the case was ex- 
pended, except as to taxing the costs and performing the ministerial act 
of signing the findings of fact and judgment as previously dictated to the 
court stenographer. ( B r o w n  v. Harding ,  170 N.C. 253, p. 261, 86 S.E. 
1010; Belcher v. Cobb, 169 N.C. 689, 86 S.E. 600). Accordingly, the 
defendants insist that the judgment later signed by the judge, in Reids- 
ville, substantially modifying his previously announced findings and deci- 
.ion, is a nullity for want of jurisdiction. 

But the stipulation authorizing the court to sign the findings of fact 
and judgment out of term and out of the county goes beyond the limits 
conceded by the defendants. The stipulation does not limit the court to 
any specific decision, announced or unannounced; nor does it relate to 
any specific phase or phases of the case. I n  fact, the rl?cord indicates that 
the stipulation was dictated into the record by the presiding judge after 
counsel for the defendants had suggested without qualification "that the 
Court take the case out of the District and render judgment and verdict." 

The record on appeal imports verity, and this Court is bound by what 
it contains. Southerland I * .  C r u m p ,  199 K.C. 111, 153 S.E. 845; Tomlin- 
son 2'. Cranor, 209 E.C. 688, 184 S.E. 554. 

The court below had the power to consider and inquire into the facts 
in respect to, and determine, subject to review, the question of its juris- 
diction. Jones v. Oil Co., 202 N.C. 328, 162 S.E. 741 ; 21 C.J.S., Courts, 
See. 113. And the court having acted in the matter, every presumption 
not inconsistent with the record will be indulged in favor of jurisdiction. 
McKellar  v. M c K a y ,  156 N.C. 283, 72 S.E. 375; 21 V.J.S., Courts, Sec. 
96. See also Henderson County  7,. Johnson,  230 N.C. 723, 55 S.E. 2d 
502; Wil l iamson  v. S p i r e y ,  224 N.C. 311, 30 S.E. 2d 46; Graham 1.. 

Floyd,  214 N.C. 77,  197 S.E. 873. The burden is on the party asserting 
want of jurisdiction to show such want. 21  C.J.S., Courts, Sec. 96, p. 149. 

I t  appears that the trial court interpreted the stipulation as holding 
;n fieri the decision i n  f o f o  until the final findings and judgment should 
be signed. Upon this record the contrary has not been made to appear. 
Therefore, the trial and judgment below mill be u p h ~ l d .  

No error. 

E~vrrv,  J., took no part in the consideration or decision of this cast. 



N. C.] FALL TERM, 1951. 

J. L. HAGAN v. L. B. JENKINS, MARY TAPP JESKINS, W. H. JONES A N D  

LIJLA B. JONES, PARTNERS, TRADING AS JENKINS-JONES MOTOR 
COMPANY. 

(Filed 7 November, 1951.) 

1. Master and Servant 6f- 
In  this action by a n  employee for wrongful discharge, plaintiff's evidence 

held not to show that  he voluntarily terminated his employment or was 
guilty of such derelictions of duty as  would justify his discharge, and 
nonsuit was properly overruled. 

2. Master and  Servant fj a+ 
Upon acceptance of employment the law implies a promise or covenant 

on the part of employee to render in good faith efficient service and not 
to give legal ground for dismissal or discharge during the term of the em- 
ployment, but an instruction to the effect that the law implies that the 
employee would fulfill his obligations in this respect is erroneous. 

3. Appeal and Er ror  fj 22- 
The record imports verity and the Supreme Court is bound by its 

contents. 

4. Master and  Servant fj 6f- 
Plaintiff was employed a t  a stipulated weekly salary plus additional 

incentive pay to accrue if he remained with the employer twelve months 
and planned to continue with the company thereafter. Held: In  plaintiff's 
action for wrongful discharge, a n  instruction to the effect that plaintiff 
was not obligated to serve any specified time but that  he would forfeit his 
right to incentive pay if he voluntarily quit or was discharged for inefi- 
cient service or other legal grounds, before the twelve month period, is 
erroneous, since the incentive pay would not accrue unless he remained 
in the employment for twelve months a t  least, and he cannot forfeit n 
right which had not accrued. 

6. Trial fj Sl+ 
The conclusion a s  to the law as  expressed in a n  opinion of the Suprenle 

Court is the guide and not the reasoning by which the conclusion is 
reached, and i t  is not always proper or permissible for a trial judge to 
charge in the language used by the Supreme Court in discussing the ren- 
sons for its conclusion in the case. 

6. Master and  Servant fj 6f- 
' Where the contract of employment of plaintiff is a t  a weekly wage with 

incentive pay to accrue if he remained with the company twelve months 
and planned to continue in its employment thereafter, i t  is necessary upon 
the trial that i t  be determined whether the contract was one of employ- 
ment from year to year or a hiring a t  will from week to week with the 
understanding that  the employee was to receive the incentive pay if he 
remained with the company for a t  least twelve months, since until this 
question is determined the rights of the parties cannot be correctly ad- 
judicated. 
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7. Same- 
In an action for wrongful discharge in which defendant offers evidence 

of justification for the discharge for inefficient service, the court should 
define the terms "legal justiflcation," "sufficient cruuse," and "wrongful 
discharge." 

APPEAL by defendants from Morris, J., June  Term, 1951, LENOIR. 
Civil action to recover loss of salary and incentive commission result- 

ing from the alleged wrongful discharge of plaintiff. 
Plaintiff, a parts salesman for defendants, was, on 1 January  1949, 

promoted to the position of manager of the parts department a t  $60 per 
week plus an  additional incentive payment of 3% of the net profits of 
the company "before income taxes,'' the incentive p q m e n t  to accrue if 
he remained with the company the entire twelve months and planned to 
continue with i t  thereafter. 

011 23 June 1949, defendant W. H. Jones, manager of defendant com- 
pany, notified plaintiff that he was being reduced to the rank of parts 
salesman and would not be entitled to his incentive commission at  the 
end of the year. Jones requested him to sign a written waiver of his 
right to the commissions. Plaintiff refused to sign and was thereupon 
told that he was "through" with the company. This is plaintiff's version 
of the alleged discharge. 

Defendant offered evidence of various derelictions of duty on the part  
of plaintiff as justification for the d i s c h a r g e r e p a i r  orders were lost, 
sales of parts diminished materially, defective Fcrd  parts were not 
returned promptly, the inventory of parts readily sahble was insufficient 
to meet current demands, and the like-which caurled defendants sub- 
stantial loss. They also plead and offer evidence tending to show that  
plaintiff voluntarily terminated his employment as manager and accepted 
hie old position as parts salesman. 

Plaintiff admitted some of the charges, such as the loss of repair orders 
and the depreciated volume of sales, but contended such apparent failures 
of his department to measure up  to a reasonable s tmdard in these re- 
spects was not due to causes which would justify his discharge. 

The court submitted appropriate issues to the jury which were an- 
swered in favor of plaintiff. From judgment on the verdict, defendants 
appealed. 

Thos. J .  W h i t e  for plain f if appellee.  
,Tones, R e e d  & GrifJin for defendant appel lan fs. 

BARNHILL, J. While defendants offered substantial evidence tending 
to show that plaintiff failed to perform his part oi' the contract, and 
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plaintiff made certain admissions in respect thereto, plaintiff's evidence 
is not such as to warrant the conclusion, as a matter of law, either that 
he voluntarily terminated his employment or was guilty of such dere- 
lictions of duty as would justify his discharge. On this record these 
are questions for the jury to decide. Hence the motion to nonsuit was 
properly overruled. 

During its charge to the jury the court instructed it as follows: 
"You will understand, of course, that upon the acceptance of such 

offer, if in fact you find such offer was made and the same was accepted 
by the plaintiff, the law itself implied or does imply that during the 
employment the employee, in this case the plaintiff, would in good faith 
render efficient service and that he would not give legal grounds for his 
dismissal or discharge from the service of defendants." 

When plaintiff accepted employment as manager of defendants' parts 
department, the law implied a promise or corenant on his part to comply 
with, and render the services contemplated by, the contract; that he would 
render efficient, faithful, and continuous service; and in all other respects 
comply with and fulfill his part of the contract. Ivey  I * .  Cotton Mills. 
143 N.C. 189; Anno. 49 A.L.R. 474. 

The law does not, however, raise any presumption or implication that 
pIaintiff had performed the contract on his part and had not given any 
legal grounds for the termination of his employment. 

The correct rule and the one stated by the court below are so similar 
in wording as to raise a conjecture that the error was due to a slip of the 
pen of the court reporter rather than a slip of the tongue of the judge. 
Insert after the words "does imply7' the words "a promise or covenant" 
and we have a correct statement of the true rule. Even so, the record 
imports verity and we are bound by its contents as it comes to this Court. 

The court also instructed the jury as follows: 
"Under such incentive plan the plaintiff was not obligated to serve 

any specified time, but the penalty imposed upon him, if in fact you find 
such plan existed, for voluntarily quitting the employment of the defend- 
ants, or if he was discharged for inefficient service or other legal ground, 
he would have forfeited or did forfeit the rights accruing to him to 
participate in the incentive plan agreement." 

No rights accrued to plaintiff under the incentive plan unless he 
remained with the company "the entire twelve months" and planned "to 
continue with the company." The defendants contend that plaintiff 
voluntarily abandoned the contract or quit without legal justification. 
To say that by so doing he incurred a penalty and forfeited a right that 
did not then exist presented a persuasive reason for the jury to find the 
discontinuance of the contract was not due to his fault. 
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No doubt the charge was prompted by what was said in Roberts v. 
Mills, 184 N.C. 406, 114 S.E. 530. But i t  is not: in every instance, 
proper or permissible for a trial judge, in his charge, to adopt the lan- 
guage used by this Court in discussing the reasons for its conclusion in 
a given case. Quinn v. R. R., 213 N.C. 48, 195 S.E. 85. The conclusion 
as to the law, as expressed in the opinion, and not the reasoning, is the 
guide. Strictly speaking, there can be no forfeiture of a right which 
has not accrued. Hence the instruction involves an interpretation of the 
contract which might well have influenced the verdict of the jury. 

We have taken note of the exception to this excerpt from the charge 
for another and more important reason. The plaintiff alleges a contract 
of hiring on an annual basis. The first issue is framed in accord with 
this allegation and the theory of the trial, with the exception of the noted 
departure, was that plaintiff was relying upon a contract that was to run 
from year to year. 

l t  is evident that only the incentive plan part of the contract was re- 
duced to writing. As to the oral provisions, the plaintiff merely testified 
he was promoted and was to receive $60 per week for his services. 

Therefore, when plaintiff's testimony is c0nsiderc.d as a whole, the 
court's conclusion that under the incentive plan plaintiff was not obli- 
gated to serve any specified time may constitute the correct interpretation 
of the contract. On the other hand, "the full twelve inonths" might pos- 
sibly refer to the twelve months plaintiff had agreed to serve, if such was 
the fact. This we need not now decide. Indeed, the record does not 
leave us in position to decide with any degree of certainty. 

'The point is, the only interpretation the court platzed on the contract 
is contained in this instruction and under its interpretation the contract 
was a hiring at  will, or from week to week, with the understanding that 
plaintiff was to receive additional compensation if he remained with the 
cornpany for at  least twelve months. I f  it is or was this type of contract, 
the defendants were as free to discontinue the employment as plaintiff 
was to leave. They would be liable in damages only in the event they 
discontinued the employment for the ulterior purpose of depriving plain- 
tiff of his incentive pay, and then only to the extent of such loss. 

Thus i t  appears that the instruction is in direct conflict with the plain- 
tiff's allegations, the theory of the trial, and other parts of the charge. 
Upon its correctness the rights of the parties in large measure depend. 
Neither plaintiff nor defendants can have a fair trial under the law 
until the question is settled and the case is disposed of under the rules 
applicable to the contract as it actually existed. Thiri may resolve itself 
into an issue of fact for the jury to decide from the evidence under ap- 
propriate instructions from the court. This, as other questions, must be 
left for determination by the trial judge. 
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What ,  under  the  circumstances of this case, constitutes legal justifica- 
tion f o r  a discharge of plaintiff and  w h a t  a wrongful  discharge? T h e  
exceptions of defendants a r e  not  sufficient t o  present these questions as  
they seek to do. However, as  the  terms "legal justification," "sufficient 
cause," a n d  "wrongful discharge" a r e  essential t o  a proper  charge i n  this 
case,.it would be well f o r  the  judge presiding a t  t h e  next  t r i a l  t o  define 
and  explain their  meaning a s  applied to  t h e  evidence i n  th i s  case. 

F o r  the  reasons stated there mus t  be a 
N e w  trial.  

MARY BEAN LUTHER v. ERVIN CHARLIE LUTHER. 

(Filed 7 November, 1951.) 

1. Contempt of Court Q 2a- 
A proceeding for contempt under G.S.  5-1 and a proceeding as  for con- 

tempt under G.S. 5-8 are  distinct, the first relating to acts or omissions 
having a direct tendency to interrupt the proceedings of the court or to 
impair the respect due its authority, and the latter to acts or neglects 
tending to defeat, impair, impede, or prejudice the rights or remedies of 
a party to a n  action pending in the court, the distinction being important 
because of difference in procedure, punishment and the right of review. 

2. Same: Contempt of Court 8 7- 
Punishment for refusing to sign a consent judgment upon the court's 

finding that  the consent judgment incorporated the agreement of the 
parties to settle the matters in litigation and that  the refusal to sign same 
constituted misconduct by which the rights or remedies of the other party 
were defeated, impaired, delayed or prejudiced, is a punishment as  for 
contempt under G.S. 5-8, and is appealable, G.S.  5-2 having no application. 

3. Waiver 2- 
A waiver is the voluntary and intentional relinquishment of a known 

right. 

The payment of a fine imposed in proceedings a s  for contempt to prevent 
having to go to jail is not a waiver of the right to appeal from the order. 

5. Contempt of Court g Zd- 
Where the parties to litigation agree to a settlement, but one of them 

refuses to sign the consent judgment embodying the terms of the agree- 
ment, such party may not be held a s  for contempt under G.S. 5-8, since 
such party is not a person selected or appointed to perform a ministerial 
or judicial service. 

6. Judgment  1- 
A consent judgment is merely a contract between parties to litigation 

entered on the records of the court with its approval. 
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7. Contempt of Court 8 ad- 
In a suit for alimony without divorce the parties agreed to settlement. 

Thereafter plaintiff wife refused to sign the consent judgment incorporat- 
ing the agreement, which included relinquishment of her dower. Held: 
She may not be held as for contempt in refusing to sign tlie judgment, 
since par01 promises to surrender dower are unenforceable, G.S. 22-2, and 
since contracts between husband and wife made during coverture must be 
reduced to writing and adjudged not to be injurious to the wife, G.S. 52-12, 
G.S. 52-13, and therefore she cannot be held guilty of misconduct in refus- 
ing to execute a contract outlawed by the Legislature. 

8. Same-- 
Contempt proceedings will not be entertained at  the instance of a person 

attempting to coerce his adversary into making a contmct. 

A breach of contract, even though it be a refusal to sign n consent judg- 
ment embodying settlement of matters in litigation, camnot be held punish- 
able as for contempt under G.S. 5-8. 

:~PPEAL by plaintiff from Bennetf ,  Specid  Judge, at the July Term, 
1951, of the Superior Court of RAXDOLPH County. 

Proceeding as for contempt. 
The facts are these: 
1. The defendant, Ervin Charlie Luther, and the plaintiff, Mary Bean 

Luther, are husband and wife. Unhappy differences arose between them, 
and the defendant was bound over to the superior (court of Randolph 
County on the charge of assaulting and seriously injuring the plaintiff 
with a deadly weapon with intent to kill. 

2. The plaintiff forthwith sued the defendant in the superior court of 
Randolph County for alimony without divorce upon a complaint stating 
several matrimonial offenses, and the defendant answered, denying such 
offenses and pleading affirmative defenses. 

3. The plaintiff made application to tlie presiding judge at  the July 
Term, 1951, of the superior court of Randolph County for alimony pend- 
ing the action. After hearing the affidavits and testimony relating to the 
application, the judge announced orally that "he found the facts to be as 
alleged by the plaintiff,'' and that he would sign an order during the tern1 
allowing her temporary subsistence from the estate or earnings of the 
defendant. 
4. The plaintiff and the defendant thereupon parleyed for sometime. 

Counsel for plaintiff thereafter "stated in open court . . . that plaintiff 
had agreed to accept certain property and money in full settlement of all 
claims against the defendant . . . and that a consent judgment em- 
bracing said agreement was to be signed by the parties." 
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5. Subsequently the defendant tendered to plaintiff for signing a pro- 
posed consent judgment aptly phrased to transfer the defendant's shares 
in an electric stove, a refrigerator, and a washing machine to plaintiff; 
to bind the defendant to convey "his interest in . . . the homeplace in 
Randolph County, and his interest in 34 acres of land in Montgomery 
County7' to plaintiff; to obligate the defendant to make specified pay- 
ments totaling $194.00, including $94.00 for hospital and medical ex- 
penses incurred in the treatment of plaintiff for personal injuries 
allegedly inflicted on her by him; to release the "respective cnrtesy and 
dower interests" of the defendant and plaintiff "in and to any property 
owned now or in the future by the other"; and to release the defendant 
from liability to plaintiff "for alimony, support, maintenance, or for any 
other purpose whatsoever." 

6. The-plaintiff refused "in open court . . . . to sign a consent to 
(the judgment" tendered by defendant, and assigned as the 
reason f i r  her refusal that the proposed judgment did not conform to the 
oral compromise agreement made by the parties. 

7. The judge found as a fact "that said judgment substantially in- 
corporates the agreement" between the parties ; and concluded as matter6 
of law "that said refusal . . . of the plaintiff constitutes a violation of 
duty and misconduct by which the rights or remedies of the defendant in 
the . . . cause now pending . . . may be defeated, impaired, delayed 
and prejudiced" and that by reason thereof "the plaintiff is in direct 
contempt of court." The judge thereupon entered an order fining plain- 
tiff $50.00 for such "contempt of court." 

8. The plaintiff excepted to the order and appealed from it to the 
Supreme Court, giving notice of her appeal in open court and assigning 
the order as error. As she noted her appeal, she paid the fine under pro- 
test to avoid commitment to jail for its nonpayment. 

Ottway  B u r t o n  for p l a i n t i f ,  appellant. 
Bmith & Walker for defenda,nt, appellee. 

ERVIN, J. This question arises at the outset: Does G.S. 5-2 preclude 
the plaintiff from prosecuting this appeal from the judgment imposing 
the penalty upon her ? 

A person guilty of any of the acts or omissions enumerated in the eight 
subsections of G.S. 5-1 may be punished for contempt because such acts 
or omissions have a direct tendency to interrupt the proceedings of the 
court or to impair the respect due to its authority. A person guilty of 
any of the acts or neglects catalogued in the seven subdivisions of G.S. 
5-8 is punishable as for contempt because such acts or neglects tend to 
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defeat, impair, impede, or prejudice the rights or remedies of a party to 
an action pending in court. 

I t  is essential to the due administration of justice in this field of the 
law that the fundamental distinction between a proceeding for oontempt 
under G.S. 5-1 and a proceeding as for contempt under G.S. 5-8 be recog- 
nized and enforced. The importance of the distinction lies in differences 
in the procedure, the punishment, and the right of review established by 
law for the two proceedings. 

We are concerned on this appeal with only one of these differences, 
i. e., the right of review. 

The right of review in proceedings for contempt is regulated by G.S. 
5-2, which denies to persons adjudged guilty of contempt in the superior 
court the right of appeal to the Supreme Court in all cases arising under 
subsections one, two, three, and six of G.S. 5-1, and also in those casev 
arising under subsections four and five of G.S. 5-1 where the "contenipt 
is committed in the presence of the court." S. v. Little, 175 K.C. 743, 
94 S.E. 680. 

G.S. 5-2 has no application, however, to proceedings as for contempt 
under G.S. 5-8. Cromartie v. Commissioners, 85 N.C. 211. As a con- 
sequence, no legal impediment bars a person, who is penalized as for 
contempt, from obtaining a review of the judgment entered against him 
in the superior court by a direct appeal to the Supreme Court. Our 
decisions show that such right of appeal has been exercised in proceedings 
as for contempt without question for upwards of a hundred years. Pat- 
terson v. Patterson, 230 N.C. 481, 53 S.E. 2d 658; L a m m  v. Lamm, 229 
N.C. 248, 49 S.E. 2d 403 ; Elder v. Barnes, 219 N .C. 411, 14 S.E. 2d 
249; Smithwick v. Smithwick,  215 N.P. 503, 11 S.E. 2d 455; Dyer v. 
Dyer, 213 N.C. 634, 197 S.E. 157; S. 1..  M ~ o r e ,  146 N.C. 653, 61 S.E. 
463; I n  re Young,  137 N.C. 552, 50 S.E. 220; Green u. Green, 130 
N.C. 578, 41 S.E. 784; I n  re Gorham, 129 N.C. 481, 40 S.E. 311; 
Delozier v. Bird, 123 N.C. 689, 31 S.E. 834; Cromartie v. Commissio.n- 
ers, supra; LaFontaine v. Southern 77nderwrifers, 83 N.C. 133 ; Wood v. 
Wood, 61  N.C. 538. The right was successfully invoked by the appellants ' 
in the comparatively recent proceeding entitled S .  v. Clark, 207 N.C. 
657, 178 S.E. 119, which is virtually on "all fours" with the case at  bar. 

Despite the legal conclusion recited in the order under scrutiny "that 
the plaintiff is in direct contempt of court," it is indisputable that this is 
a proceeding as for contempt, and not a proceeding for contempt. The 
order itself confesses as much, for it imposes the penalty on the plaintiff 
on the theory that her act offends this provision of subsection one of 
G.S. 5-8: "Every court of record has power to puuish as for contempt 
. . . any . . . person in any manner selected or appointed to perform 
any ministerial or judicial service, for any neglect or riolation of duty or 
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any misconduct by which the rights or remedies of any party in a cause 
o r  matter pending in such court may be defeated, impaired, delayed or 
prejudiced." Besides, the plaintiff's act does not bear any legal resem- 
blance to any of the contempts enumerated in any of the subdivisions of 
G.S. 5-1. 

Since this is a proceeding as for contempt, the plaintiff has the legal 
right to prosecute her appeal, unless she has waived it by paying the fine. 

A waiver is the voluntary and intentional relinquishment of a known 
right. Aldridge v. Insurance Co., 194 N.C. 683, 140 S.E. 706. A party 
to  a proceeding as for contempt undoubtedly waives his right to have the 
judgment in the proceeding reviewed on appeal by voluntarily paying 
the fine imposed upon him by the judgment. But such is not this case. 
The record reveals that the plaintiff paid the fine under protest at the 
precise moment she noted her appeal from the order imposing it, and 
that she took this course to avoid being committed to jail until the fine 
was paid. Inasmuch as the payment was the product of'coercion, we hold 
that the plaintiff did not waive her right of appeal by making it. I f  the 
law afforded the plaintiff no way out of her dilemma except that of for- 
feiting her right of appeal on the one hand or going to jail on the other, 
she might well exclaim with the poet: "Which way I fly is hell !" Our 
conclusion on this aspect of the case finds support in well considered 
opinions. Bank v. Miller, 184 N.C. 593, 115 S.E. 161, State v. Win- 
throp, 148 Wash. 526, 269, P. 793, 59 A.L.R. 1265. 

This brings us to this final question: Do the facts found in the order 
show plaintiff to be guilty of an act or neglect made punishable as for 
contempt by G.S. 5-8 ? 

This query must be answered in the negative. The plaintiff is not a 
person "selected or appointed to perform . . . ministerial or judicial 
service," and consequently the statutory provision invoked by the order, 
i. e., subsection one of G.S. 5-8, does not apply to her. When all is said, 
the plaintiff acted wholly within her legal rights in refusing to give her 
consent to the judgment tendered by defendant. 

The case made out against plaintiff by the findings is simply this: 
The plaintiff and the defendant made an oral contract to settle their law- 
suit on agreed terms to be incorporated in a subsequent consent judg- 
ment; and the plaintiff breached the oral contract by withholding her 
consent when the proposed judgment embodying the agreed terms was 
drafted and presented to her for signing. 

I t  is to be remembered that a eonsent judgment is merely a contract 
between parties to litigation entered on the records of the court with its 
approval. Pack v. Newman, 232 N.C. 397, 61 S.E. 2d 90. 

The oral contract undertook to bind plaintiff to release her dower 
interest in the lands of the defendant, and runs afoul of the statute of 
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frauds, which renders par01 promises to surrender dower unenforceable. 
G.S. 22-2; Houston v. Smith,  88 N.C. 312. I n  addition, the agreement 
is invalidated by the statutory requirements that certain contracts be- 
tween husband and wife made during coverture must be reduced to writ- 
ing and adjudged not to be unreasonable or injurious to the wife. G.S. 
52-12, 52-13. The plaintiff cannot be held guilty of legal misconduct be- 
cause she refuses to perform an oral contract outlawed by the legislature. 

The defendant set the proceeding as for contempt in motion to compel 
the plaintiff to substitute a binding agreement for an invalid one, and 
the order penalizing the plaintiff runs counter to the sound rule that the 
court will not entertain contempt proceedings where the mover's purpose 
is to coerce his adversary into making a contract. S.  v. Clark, supra; 
Howard v. Dwand,  36 Ga. 346, 91 Am. D. 767. The order would not 
enjoy legal vitality, however, even if the agreement mere binding on 
plaintiff. A breach of contract is not punishable as for contempt under 
G.S. 5-8. Stanley 11. Stanley, 226 N.C. 129, 37 S.E. 2d 118; Brown v. 
Brown, 224 N.C. 556, 31 S.E. 2d 529; Davis v. Dnvis, 213 N.C. 537, 196 
S.E. 819. 

Randolph County will doubtlessly refund the h e  to plaintiff on 
request. The order imposing it is hereby 

Reversed. 

J. BRUCE THOMPSON, WILLIAM B. THOMPSON A N D  JOHN W. THOMP- 
SON, EXECUTOB~ OF THE ESTATZ OF B. G. THOMPSON, DECEASED, V. PILOT 
LIFE INSURANCE COMPANY AND EZRA S. PATE, EXECUTOR OF THE 

ESTATE OF J. H. GARDNER, DECEASED. 

(Filed 7 November, 1951.) 
1. Insurance *& 

The assignee of an insurance policy pledged as  additional security for a 
loan is entitled to pay premiums on the policy to protect his rights, and it is 
not necessary that he have an insurable interest in the life of the insured. 

2. Pleadings 8 10- 
Matters which may be set up as a cross action, G.13. 1-137 ( I ) ,  are sub- 

ject to the same rules governing the joinder of causes, G.S. 1-123 ( I ) ,  and 
it is required that the matters alleged in the cross action be so related to 
those alleged in the complaint that an adjustment of both is necessary to a 
full determination of the controversy, and be so re1,ated that the parties 
must be assumed to have had the matters alleged in the cross action in 
view when they dealt with each other, and further that there be a mutu- 
ality of parties. 
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8. Mortgages 8% 39c, 89e (a), 39e (8)- 
The purchase, in effect, by a ceetui at the foreclosure sale conducted by 

him as trustee renders the foreclosure voidable and not void, and the fore- 
closure can be avoided only by the mortgagor or his heirs and assigns, and 
accounting for rents and profits subsequent to foreclosure cannot be de- 
manded until the foreclosure deed is first vacated. 

4. Insurance 8 S6b (3): Pleadings 8 1 M o s s  action held improperly 
alleged because of want of mutuality of parties and sufficient connec- 
tion with plaintiff's cause. 

In an action to determine the right to the proceeds of a life insurance 
policy as between insured's executor and the assignee of the policy pledged 
as additional security for a debt primarily secured by a deed of trust ere- 
cuted by insured, held the executor is not entitled to allege that the debt 
had been fully paid by reason of the assignee's taking title to the land at 
the foreclosure sale and the receipt of the rents and profits from the land 
after foreclosure upon his contention that the foreclosure was wrongful 
in that the assignee was a cestui in the deed of trust and, in effect, pur- 
chased at  his own sale, since such cross action lacks mutuality of parties 
and has no such direct and immediate connection with the assignee's cause 
of action as to permit it to be set up as a cross action or offset. 

(I. Pleadings 8 31- 
Matters alleged in the answer which are improper as a cross action or 

as an offset to plaintiff's cause are properly stricken upon motion. 

APPEAL by plaintiffs from Burgwyn, Special J., April Civil Term, 
1951, WAYNE. 

This is a civil action to determine the rights of the parties with respect 
to the proceeds of a life insurance policy issued upon the life of J. H. 
Gardner and by him assigned to B. G. Thon~pson as additional security 
for a $10,000.00 note dated January 28, 1927, which note was secured by 
a deed of trust on real property. 

The plaintiffs allege a foreclosure of the deed of trust on December 17, 
1930, from which the note was reduced to $2,181.74. This balance with 
interest to October 1, 1950, amounts to $4,772.19, which balance plain- 
tiffs allege is unpaid. Plaintiffs further allege that all premiums on said 
insurance policy accruing from February 13, 1932, through February 13, 
1950, were paid by B. G. Thompson, which premiums with interest to 
October 1, 1950, total $4,907.13. From the complaint it appears that 
the balance due on the original note, the premiums paid, and the accrued 
interest on the note and premiums to October 1, 1950, amount to a total 
of $9,679.32. Upon the death of J. R. Gardner, the plaintiffs, who as 
executors of B. G. Thompson had possession of the said policy, filed proofs 
of claim with the defendant, Pilot Life Insurance Company. After de- 
ducting a policy loan made to J. H. Gardner prior to the assignment, the 
sum of $4,399.97 is due under the policy, which amount the plaintiffs 
claim by virtue of the assignment of the policy. 
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The defendant, Insurance Company, admits liability and requests per- 
mission to deposit the amount due on the policy in custodia legis. 

The defendant, executor of J. H. Gardner, filed rtn answer admitting 
the original debt, the execution of the deed of trust, and the assignment 
of the policy, and that the plaintiffs having possession of the policy filed 
the proofs of claim upon the death of J. H. Gardner, but denies the 
existence of a balance due on account of said indebtedness or on account 
of the payment of premiums, and pleads the three and ten years statutes 
of limitations. The further answer of the defendant, executor, contains 
the following paragraphs : 

"First: That as this defendant is informed and believes, and upon such 
information and belief alleges, at  the time the policy of insurance went 
into the possession of B. G. Thompson, this defendant's intestate was 
indebted to B. G. Thompson, William B. Thompson and John W. Thornp- 
son, in certain amounts ; that the indebtedness was evidenced by a proniis- 
sory note which was secured by a deed of trust to William B. Thomp~on, 
Trustee; that the deed of trust covered certain valuable lands of this 
defendant's intestate. 

"Second: That the indebtedness due by this defendant's intestate to 
B. G. Thompson, and evidenced by said note, which was secured by said 
deed of trust, was due, in  fact, to B. G. Thompson, William B. Thomp- 
son and John W. Thompson, who were operating uncler the firm name of 
B. G. Thompson. 

"Third : That as this defendant is informed and believes, and upon such 
information and belief alleges, the deed of trust was in fact and in law a 
mortgage deed by reason of the fact that one of the cesfui que trust was 
named in the deed of trust as trustee. 

"Fourth: That under the deed of trust, or mortgage, whichever the 
instrument may have been, the Trustee or Mortgagee conveyed the 
property to John W. Thompson, who, in reality, was one of the bene- 
ficiaries, and was reconveyed to B. G. Thompson, wh'o held title for him- 
self, William B. Thompson and John W. Thompson. That thereafter 
B. G. Thompson held title to the property as Trustee for himself, William 
B. Thompson and John W. Thompson, having through John W. Thomp- 
son, purchased the same indirectly. 

"Fifth: That at  the time of the purported deed to John W. Thompson 
by William B. Thompson, Trustee, and by John W. Thompson to B. C. 
Thompson, the fair market value of the land was more than $25,000.00; 
that B. G. Thompson went into possession of the said land, and collected 
large amounts for the rents and profits for the same. 

"Sixth : That as this defendant is informed and believes, and upon such 
information and belief, alleges, by reason of taking title to the land, and 
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THOMPSON 2). INBUBANCE CO. 

by reason of various amounts of money paid to B. G. Thompson, by J. H. 
Gardner, all the indebtedness due B. G. Thompson, has been paid and 
satisfied. 

"Seventh: That as this defendant is informed and believes, and upon 
such information and belief alleges, if there was any indebtedness due 
B. G. Thompson by J. H. Gardner, which had not been paid by the 
receipt of the land, the rent and other payments, then the indebtedness is 
barred by the ten-year statute of limitation, which statute of limitation 
this defendant pleads in bar of the plaintiffs' right to recover in this 
action. 

"Eighth: That as this defendant is informed and believes, and upon 
such information and belief alleges, if there was any indebtedness due 
B. G. Thompson by J. H. Gardner, which had not been paid by the 
receipt of the land, the rent and other payments, then the indebtedness is 
barred by the three-year statute of limitation, which statute of limitation 
this defendant pleads in bar of the plaintiffs' right to recover in this 
action. 

"Ninth: That if the plaintiffs' testate (s ic)  made certain payments of 
premiums on the policy of life insurance, which payments this defendant 
does not admit, and demands strict proof, this defendant is informed and 
believes that certain payments of premiums were voluntary acts on the 
part of the plaintiffs' testate, (s ic)  and that they were made at  a time 
when the plaintiffs' intestate had no insurable interest in the policy." 
(Italics in paragraphs 6, 7 and 8 added.) 

Plaintiffs in apt time and as a matter of right moved to strike from 
the further answer of defendant, executor, all of paragraphs 1, 2, 3, 4, 5, 
9 and so much of 6 ,  7 and 8 as appear in italics, on the ground that such 
allegations contain improper, impertinent, irrelevant and immateriaI 
matter and are prejudicial to the plaintiffs. 

When the cause came on to be heard on the motion to strike, the court 
below denied the motion, and from the judgment plaintiffs excepted and 
appealed, assigning error. 

James N .  Smith  for plaintiffs, appellants. 
Charles P. Gaylor and J. Paison Thomson for defendant, appellee. 

VALENTINE, J. This is not an action to recover from the estate of 
J. H. Gardner a balance due upon the indebtedness secured by the deed 
of trust, but is an action to establish the rights of the parties with respect 
to the proceeds of a life insurance policy assigned by J. H. Gardner to 
B. G. Thompson as security for the debt. Therefore, the statutory prin- 
ciple of law regulating the recovery of deficiency judgments (G.S. 
45-21.36) has no application here. 
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The controversy is between the plaintiffs and the defendant, Ezra S. 
Pate, executor of J. H. Gardner. There is no dispute with the defendant, 
Pilot Life Insurance Company. Hence, the appellation "defendant" is 
hereafter used to designate only the defendant, Ezra S. Pate, executor 
of J. H. Gardner. 

The policy of insurance was properly and lawfully assigned to B. G. 
Thompson by the insured as additional security for the loan. No insur- 
able interest was necessary. H e  had a right to pay the premiums on the 
policy in order to keep i t  in force and protect his rights. McA7enl T .  

Insurance Co., 192 N.C. 450, 135 S.E. 300. 
Plaintiffs' motion to strike draws into question the validity of defend- 

ant's cross action as it relates to the alleged ~vrongfid taking of title to 
the land, receipt of rents and profits therefrom, and the payment of 
premiums on the insurance policy. This appeal challcbnges the correctness 
of his Honor's action in overruling plaintiffs' motion. 

We must, therefore, consider whether the challenged allegations set up 
facts sufficiently related to the transactions inrolved in the original loail 
to bring the cross action within the purview of G.S. 1-137. 

"The language of G. S. 1-123 ( I ) ,  relating to causes which may be 
joined in the same action, and G.S. 1-137 ( I ) ,  defining causes of action 
which may be pleaded as counterclaims, is substantirdly the same. The 
purpose and intent of each is to permit the trial in one action of all 
causes of action arising out of any one contract or trsnsaction. 

"Whether joined in the complaint with another cause of action or 
pleaded as a cross action, the claim must arise out of the contract or 
transaction sued upon by plaintiff or it must be connected with the same 
subject of action. Hence, decision on the one is authority on the other. 
. . . . I t  must appear that there is but one subject of controversy." 
Hancammon v. Carr, 229 N.C. 52, 47 S.E. 2d 614, and authorities cited. 

The cross action must be so related to the matters alleged in the coni- 
plaint that an adjustment of both is necessary to a full determination of 
the controversy. Schnepp v. Richardson, 222 N.C. 228, 22 S.E. 2d 5 5 5 .  

"To be connected with the subject of the action 'the connection of the 
case asserted in the counterclaim and the subject of the action must be 
immediate and direct, and presumably contemplated by the parties. . . . 
The connection must be immediate and direct. B remote, uncertain, 
partial connection is not enough to satisfy the requirements of the statute. 
. . . The connertion must be such that the parties could be supposed to 
hare foreseen and contemplated i t  in  their mutual acts; in other words, 
that the parties must be assumed to have had this connection and its con- 
sequences in view when they dealth with each other.' " Hancammon 1 , .  

C m r ,  supra. There must also be a mutuality of parties. H o y l e  I - .  

Carter, 215 N.C. 90, 1 S.E. 2d 93. 
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The transaction giving rise to plaintiffs' cause of action transpired at  
the time the loan was made and the policy of insurance assigned. The 
matter about which the defendant complains in his cross action occurred 
long after the transactions by which the original debt was created, and 
is bottomed upon subsequent wrongs charged against the plaintiffs and 
their testator. Hence, the alleged wrong committed by the plaintiffs in 
respect to the deed of trust and its foreclosure is not so related to the 
rights of the plaintiffs arising upon the assignment of the insurance 
policy as to bring defendant's claim within the purriew of the statute. 

I t  must be borne in mind that uDon the death of the owner. title to 
his real estate vests in his heirs at  law and not in his executor or admin- 
istrator. I f  the foreclosure of the deed of trust was voidable, as hinted in 
defendant's cross action, this question could be raised only in a suit by 
the heirs at  law of J. H. Gardner. Council 1 ) .  Land Bank, 213 N.C. 
329, 196 S.E. 483; Smith u. Land Bank, 213 N.C. 343, 196 S.E. 4S1. 
On this question the Court has said: "The sale of the mortgagee ( i .  e., 
the sale under the power in the mortgage by the mortgagee to himself) is 
not void, but only voidable, and can be avoided only by the mortgagor or 
his heirs or assigns." Joyner 1 , .  Farmer, 78 N.C. 196; Shuford v. Bank, 
207 N.C. 428, 177 S.E. 408 ; Peedin v. Oliver, 222 N.C. 665, 24 S.E. 2d 
519, and cases cited. 

Thus i t  appears that if defendant's further defense be treated as a 
cross action, the alleged cause of action rests in the heirs at law of de- 
fendant's testator, and, if considered as an offset, nothing could be due 
for rents and profits until the foreclosure deed is first vacated. So long 
as this deed is unassailed by those having a right to attack it, the pur- 
chaser may not be treated as a mortgagee in possession and required to 
account for rents and profits. 

There is, therefore, in this case a lack of sufficient mutuality of parties 
and of direct and immediate connection between the cause of action of 
the   la in tiffs and the cross action of the defendant. The matters con- 
tained in the further answer of the defendant and challenged by plain- 
tiffs' motion do not constitute a defense to the cause of action alleged in 
the complaint and should have been stricken as irrelevant, immaterial 
and  rej judicial matter. Bank 1.. Stewart, 208 N.C. 139, 179 S.E. 463. 

The judgment of the court below is 
Reversed. 
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HENRY M. WALKER v. AMERICAN BAKERIES COMPANY 

(Filed 7 November, 1951.) 
1. Statutes 8 5a- 

Subsections of an act should be read together so as to harmonize them 
and give effect to each without repugnancy or inconisistency if possible. 

2. Automobiles 8 14-- 

Neither G.S. 20-150 (b )  nor G.S. 20-180 (d)  applises unless the driver is 
proceeding upon a curve, in which e ~ e n t  if the curve is marked by a center 
line the driver is forbidden to drive to the left thereof, and if the curve 
is not so marked he may not drive to the left of the highway to pass an 
overtaken vehicle unless his view is unobstructed for a distance of 500 feet. 

3. Same- 
Where there is conflicting evidence as to whether the accident occurred 

on a curve and whether there was a center line on the highway, an instruc- 
tion to the effect that if plaintiff had an unobstructed view for 500 feet or 
more the law did not prohibit him from driving to the left of the center 
line, must be held for prejudicial error. 

4. Same- 
Although G.S. 20-150 (b) and G.S. 20-150 (d)  are designed primarily to 

prevent a vehicle, in passing an overtaken vehicle, from colliding with 
another vehicle approaching from the opposite direction, the statutes are 
germane in an action involving a collision between overtaking and orer- 
taken vehicles, since the driver of the overtaken vehicle is not required to 
anticipate that the other vehicle will attempt to pass ;in riolation of statute. 

APPEAL by defendant from Phillips, ,J., and a jury, a t  the February 
Term, 1951, of the Superior Court of CABARRUS County. 

Civil action to recover damages for in jury  to plaintiff's tractor-trailer 
combination allegedly caused by actionable negligence of driver of de- 
fendant's truck. 

The  accident occurred upon United States Highway No. 29 in Cabar- 
rus County, Nor th  Carolina, on 8 December, 1949, when the plaintiff's 
tractor-trailer combination o ~ e r t o o k  and attempted to pass the defend- 
ant's panel truck, which was admittedly being operated by its regular 
driver on a business mission for the defendant. 

The  plaintiff's evidence made out this case: 
The  two vehicles were traveling south along the right side of the 

highway a t  a speed of 35 miles an hour, the tractor-trailer combination in 
the rear of the truck. On reaching a point where the highway was 
virtually level and straight, the plaintiff observed that  the left side of 
the highway was clearly visible and free of oncoming 1;raffic for about 600 
feet ahead. The plaintiff forthwith gave the driver of the defendant's 
truck an  audible warning with his horn of his intention to pass the truck, 
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and drove his tractor-trailer combination onto the left side of the highway 
at an accelerated speed in order to pass the defendant's truck, which was 
still proceeding southward along the right side of the highway. Just  
as the tractor-trailer combination was catching up with the truck, the 
driver of the truck swerved the truck sharply to the left without prior 
signal or warning, and entered upon the left side of the highway directly 
in front of the overtaking tractor-trailer combination for the apparent 
purpose of crossing the left side of the highway and going to a service 
station standing nearby. On being confronted by this emergency, the 
plaintiff turned his tractor-trailer combination to the left and drove i t  
from the highway to avoid the impending collision with the truck. As a 
consequence, the tractor-trailer combination was overturned and sub- 
stantially damaged. 

According to the defendant's testimony, the accident happened in this 
way : 

The driver of the southbound truck intended to visit the store of a 
customer on the left of the highway. Sf te r  looking and listening in vain 
for approaching vehicles, and giving a hand signal from the left side of 
the truck during the last 100 feet traveled indicating his purpose to make 
a left turn across the highway at the store, the driver pulled the truck to 
the left. As the left front wheel of the truck crossed the center of the 
highway, the plaintiff's tractor-trailer combination came upon the scene 
from the rear at  a speed of approximately 60 miles an hour, passed be- 
tween the truck and the store, left the highway, and overturned. 

The evidence for the plaintiff indicated that he attempted to pass the 
overtaken truck on a straight stretch of unmarked highway, whereas the 
testimony for the defendant tended to show that the accident occurred 
upon a curve in the highway marked by a visible center line placed upon 
the highway by the State Highway 'and Public Works Commission. 

Issues were submitted to and answered by the jury as follows: 
1. Was the plaintiff's vehicle damaged by the negligence of the defend- 

ant, as alleged in the complaint? Answer: Yes. 
2. Was the plaintiff guilty of contributory negligence, as alleged in 

the answer? Answer: No. 
3. What damage, if any, is plaintiff entitled to recover? Answer: 

$2,650.00. 
The court entered judgment on the verdict, and the defendant appealed, 

assigning excerpts from the charge as error. 

J o h n  Hugh W i l l i o m s  for plaint i f f ,  appellee. 
Hartsel l  & Hartsel l  fqr de fendan t ,  appel lant .  
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ERVIN, J. The defendant deems the question of the sufficiency of the 
plaintiff's evidence to carry the case to the jury foreclosed against i t  by 
prior decisions. Grirnrn v. Watson, 233 N.C. 65, 62 13.E. 2d 538; Pridgen 
v. Produce Co., 199 N.C. 560, 155 S.E. 241; Stevens z. Rostan, 196 N.C. 
314, 145 S.E. 555. For this reason, it does not assign as error the refusal 
of the trial judge to dismiss the action upon a compulsory nonsuit. 

I ts  counsel earnestly contend, however, that the judge committed error 
in giving the jury this instruction: "The court charges you if there was 
a solid line and if the vlaintiff had a clear unobstructed view for a dis- 
tance of 500 feet or more, the law did not require him to wait until he 
got away from this line before he could pass." 

The driver of an automobile desiring to pass an o~ertaken vehicle must 
observe the statutory regulations which prohibit p a s b g  at certain places 
on the highway. Two of these regulations forbid the overtaking and 
passing of vehicles upon curves in the highway where specified conditions 
exist. They are as follows: 

1. "The driver of a vehicle shall not overtake and pass another vehicle 
proceeding in the same direction . . . upon a curve in the highway 
where the driver's view along the highway is obstruci ed within a distance 
of five hundred feet." G.S. 20-150 (b) .  

2. "The driver of a vehicle shall not drive to the I ~ f t  side of the center 
line of a highway . . . upon a curve in the highway where such center 
line has been.placed upon such highway by the state highway and public 
works commission, and is visible." G.S. 20-150 (d).  

These regulations are parts of the same statute. I t  is a basic rule of 
statutory construction that "the various provisions of an act should be 
read so that all may, if possible, have their due and conjoint effect with- 
out repugnancy or inconsistency, so as to render the statute a consistent 
and harmonious whole." 50 Am. Jur., Statutes, section 363. See, also, 
in this connection: Rice 2,. Panel Co., 199 N.C. 154, 154 S.E. 69; Jones 
v. Board of Education, 185 N.C. 303, 117 S.E. 37. 

When this rule is applied in this case, it is erident that the statutory 
provisions under consideration are harmonious rather than conflictive. 
They are not designed to regulate the behariour of the operator of an 
overtaking automobile in any event unless he is traveling upon a curve in 
the highway. Whether the one statutory regulation or the other applies 
to the driver of a n  overtaking vehicle proceeding upon a curve in the 
highway depends on whether the curve is marked by a visible center line 
placed upon the highway by the State Highway and Public Works Com- 
mission. Where the curve is so marked, the action of' the operator of the 
overtaking automobile is governed by G.S. 20-150 (d ) ,  which forbids him 
to drive to the left side of the center line in order to pass the overtaken 
vehicle; and where the curve is not so marked, the conduct of the driver 
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of the overtaking automobile is controlled by G.S. 20-150(b), which per- 
mits him to pass the overtaken vehicle unless his view along the highway 
is obstructed within a distance of five hundred feet. 

The instruction under examination would be unobjectionable if all of 
the testimony supported the plaintiff's contention that  he overtook and 
attempted to  pass the defendant's truck upon a straight stretch of high- 
way. Furthermore, i t  would be harmless if all the evidence indicated that  
the event occurred upon an unmarked curve. Bu t  the defendant intro- 
duced testimony tending to show that  the plaintiff undertook to pass the 
overtaken truck upon a curre in the highway marked by a visible center 
line placed upon the highway by the State Highway and Public Works 
Commission. I n  the light of this evidence, the wholly unqualified in- 
struction that  the plaintiff had the legal right to cross the center line 
in order to pass the overtake11 truck constituted prejudicial error, tn-  
titling defendant to a new trial. The unqualified instruction nullified 
the provisions of G.S. 20-150(d). 

Although the statute in designed primarily to prevent collision between 
an orertaking automobile and a vehicle coming from the opposite direc- 
tion, its provisions are germane to litigation between an  overtaking 
motorist and the driver of an overtaken vehicle if there is evidence to the 
effect that  the underlying accident was occasioned by an  unsuccessful 
effort on the par t  of the former to pass the latter upon a marked curve. 
The driver of the overtaken vehicle is certainly not required in such case 
to anticipate that  the latter will attempt to pass in violation of the 
statute. 

New trial. 

-4. ROCHLIN v. P. 9. WEST CONSTRUCTION COMPANY, ISC.  

(Filed i November, 3951.) 
I. n?ai g 25- 

Upon intimation of opinion by the court adverse to plaintiff on the lam 
upon which the action is founded. or the exclusion of evidence offered by 
plaintiff which is necessary to make out his case.  lai in tiff mag submit to 
nonsuit and appeal. 

2. Frauds, Statute of, 8 9: Vendor and Purchaser §(i 22, 2 6  

While in the face of denial of liability parol evidence is not competent 
to establish an oral contract to convey r ~ a l t g  for the purpose of obtaining 
specific performance, G.S. 22-2, it  is competent for the purpose of deter- 
mining whether the purchaser is entitled to recover the amount paid under 
such parol agreement which has been breached by the seller, and con- 
versely whether the seller is entitled to retain the payment made for breach 
by the purchaser. 
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APPEAL by plaintiff from Phillips, J., January Term, 1951, of IREDELL. 
This action was brought to recover a deposit of $1,000 made with the 

defendant pursuant to the terms of an alleged parol agreement for the 
purchase of land which the plaintiff alleges the defendant refused to per- 
form in accordance with the terms thereof. 

The plaintiff alleges in his complaint that the plaintiff and defendant 
entered into an agreement on or about 20 January, 1946, "whereby the 
defendant agreed to erect and convey to the plaintiff a house and lot on 
East Front Street in the City of Statesville, North Carolina, with side- 
walk and all improvements; the price to be between $10,000 and $11,000. 
The exact amount to be itemized and furnished to the plaintiff upon com- 
pletion of the house; that pursuant to the above agreement, the plaintiff 
made a deposit of $1,000 to the defendant on the said house and lot; that 
sometime thereafter . . . the defendant tendered a deed and demanded 
of the plaintiff a balance of $12,000, making a to td  purchase price of 
$13,000, whereas, the agreement mas between $10,000 and $ll,OOO." 

The defendant admits there was a verbal agreement entered into by 
and between the parties for the purchase and sale of the property re- 
ferred to in the complaint. However, it denies thai; the amount of the 
purchase price was not to exceed $11,000 as alleged in the complaint. 
The defendant alleges in its answer that the house was to be constructed 
according to specifications furnished by the plaintiff on the basis of the 
actual cost of the labor and materials entering into the construction 
thereof, plus ten per cent and the agreed cost of the lot. 

The defendant pleaded as an offset to the plaintiff's alleged cause of 
action damages in the sum of $1,000 caused to it by reason of the plain- 
tiff's wrongful breach of contract. 

At the trial below the plaintiff offered testimony tending to establish 
the terms of the parol agreement and upon objection by the defendant, 
the objection was sustained and a motion to  strike allowed. The trial 
judge held that the purported contract was for the purchase and sale of 
real estate, and since the same was not in writing, the contract was in- 
admissible and the proffered evidence was inadmissible. To this ruling 
the plaintiff excepted and submitted to a nonsuit and appealed to the 
Supreme Court, assigning error. 

L a n d ,  Sowers  & A v e r y  for plaint i f f ,  appel lant .  
Scott & Collier and M.  L. r a s h  for de fendan t ,  appellee. 

DENNY, J. I n  our opinion there was error in the ruling of the trial 
judge. And where a judge intimates an opinion on the law which lies 
at  the foundation of the action, adverse to the plaintiff, or excludes evi- 
dence offered by the plaintiff which is rnaterial and necessary to make 
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out his case, he may submit to a nonsuit and appeal. Nowell v. Basnight, 
185 N.C. 142,116 S.E. 87; Chandler v. Mills, 172 N.C. 366,90 S.E. 299; 
Hayes v. R. R., 140 N.C. 131, 52 S.E. 416; Hickory v. R. R., 138 N.C. 
311, 50 S.E. 683; Tiddy v. Harris, 101 N.C. 589, 8 S.E. 227; Mo.bley v. 
Watts, 98 N.C. 284, 3 S.E. 677. 

This is not an action for specific performance, but one for the recovery 
of money paid to the defendant, as part of the purchase price of real 
property, pursuant to the terms of a parol agreement which the plaintiff 
alleges the defendant breached. 

I n  the case of C n r t e ~  v. Carter, 182 N.C. 186, 108 S.E. 765, the Court 
said: "We hare solemnly adjudged in this Court, more than once, that 
where there is a parol contract to convey land, the full amount of the 
purchase money is paid, the vendee enters into possession and the vendor 
afterwards repudiates the contract by refusing to make a deed for the 
land, th purchaser may recover the price of the land so paid by him 
(Improvement Cs.  v. Guthrie, 116 K. C. 381), and further that where 
the vendor elects so to repudiate his parol contract by refusing to convey 
and sets up the Statute of Frauds, the purchaser may recover the amount 
paid by him for the land under his prayer for general relief, although the 
action be for specific performance." 

I n  Improcement Co. v. Guthrie, cited above, it is said: "If A and B 
contract for the sale of the land by parol and the vendor elects to repudi- 
ate the contract, the vendee may recorer back the amount he had paid 
under the contract . . . A parol contract for land is not void, except at  
the instance of the party who is allowed and does plead the statute, and 
neither party who repudiates the contract can take any advantage or 
benefit under it." Wilkie v. Hromb2e, 90 N.C. 254; Barnes v. Brown, 
71 N.C. 507; Albea v. Griffin, 22 N.C. 9. 

I n  the last cited case the Court held that the payment of the purchase 
price, the taking of possession of the premises, and making improvements 
thereon would not entitle the vendee to specific performance of the parol 
agreement; and further held that "no action will lie in law or equity for 
damages because of nonperformance." Eren so, the Court said: "We 
are nevertheless of the opinion that the plaintiff has an equity which 
entitles him to relief, and that parol eridence is admissible for the pur- 
pose of showing that equity." 

Therefore, we hold that while the plaintiff is not entitled to establish 
his parol agreement with the defendant for the purpose of obtaining 
specific performance thereunder, G.S. 22-2, since the agreement as alleged 
is denied, McCall v. Instifute, 189 N.C. 775, 128 S.E. 349; Arps v.  
Davenport, 183 N.C. 72, 110 S.E. 580; Henry v. Hilliard, 155 N.C. 372, 
71 S.E. 439; Miller v. Monazite Company, 152 N.C. 608, 68 S.E. 1 ;  he 
may do so for the purpose of determining whether he is entitled to re- 
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cover the amount he has paid the defendant under such agreement. And 
it is clearly evident this can only be done by oral testimony. h t o n  v. 
Badharn, 127 N.C. 96, 37 S.E. 143; Pass v.  Brooks, 125 N.C. 129, 34 
S.E. 228; Tucker v. Markland, 101 N.C. 422, 8 S.E. 169; Pit t  v. Moore, 
99 N.C. 85, 5 S.E. 389; Wilkie v. Wornble, supra; Kivett  v. McKeithan, 
90 N.C. 106. Cf. Grantham 1.. Grantham, 205 N.C. 363, 171 S.E. 331; 
Grant v. Brown, 212 N.C. 39, 192 S.E. 870. I f ,  on the other hand, i t  is 
determined that the plaintiff has breached the par01 agreement as alleged 
by the defendant, he will not be entitled to recover the amount paid 
thereunder. Improvement C'o. c. Guthrie, supra. There is error in the 
ruling of the court below. 

Error. 

FURNIE HILL, EMPLOYEE, V. GEORGE DuBOSEl, EMPLOYER, AND 
CONNECTICUT INDEMNITY COMPANY, CARRIER. 

(Filed 7 November, 1951.) 

1. Master and Servant § 53b (1)- 
Compensation for partial permanent disability should be based upon the 

loss of wage-earning power rather than the amount actually earned by the 
employee after maximum recovery from the injury, and where it is appar- 
ent that the recovery was based upon the amount actually earned, the 
cause will be remanded. G.S. 97-2 ( i ) ,  G.S. 97-30. 

2. Master and Servant § 47- 
The retention of jurisdiction by the Industrial Commission for a period 

of 300 weeks from the date of the accident for tho purpose of showing 
decreased earning capacity due to permanent partial disability, is error. 

-IPPEAL by defendants from Sfetaens, J., Februiuy Term, 1951, of 
LEKOIR. Remanded. 

Claim for compensation under Workmen's Compensation Act. 
I t  was admitted that the claimant, a carpenter, sustained a com- 

pensable injury by accident 15 July, 1949, when he fell from the roof of 
a building on which he was working resulting in fracxture of some of the 
transverse processes in his spine. The defendants, employer and insurance 
carrier, accepted liability therefor and paid compens,jtion for temporary 
total disability through 25 November, 1949. Thereafter, upon request 
of claimant, a hearing was had by the Industrial Commission for the 
purpose of determining whether he was entitled to additional compensa- 
tion. After hearing the evidence of claimant and two physicians the 
Commission found that the claimant had reached the point of maximum 
recovery from the injury 25 Nol-ember, 1949, and thereafter ceased to be 
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totally disabled, but that as result of his injury claimant sustained a 
permanent impairment of the function of his back to the extent of twenty 
per cent, and is partially and permanently incapacitated to earn wages 
which he was receiving at  the time of his injury in same or any other 
employment; "that as result of his own efforts and as proceeds and wages 
from the work he has performed, the claimant has earned $7 per week 
from November 25, 1949, to Ju ly  18, 1950, the date of second hearing." 
The Commission awarded additional compensation under G.S. 97-30 at  
rate of $22.80 per week through 18 July,  1950, and in addition thereto 
ordered defendants to pay compensation to claimant at  rate of sixty per 
cent of the difference between the wage he was earning before injury and 
the weekly wage he is able to earn after 18 July,  1950, a t  any time i t  is 
shown claimant is earning less due to his injury, within 300 weeks from 
date of accident. 

The full commission sustained the hearing commissioner's findings and 
award, and on appeal to the Superior Court the action of the Industrial 
Commission was in all respects affirmed. 

The defendants excepted and appealed to this Court. 

Guy El l io t t  for plaint i f f ,  appellee. 
S m i t h ,  S a p p ,  J ioore  & S m i t h  for de fendan t s ,  appellants.  

DEVIN, C. J. I t  is apparent from an examination of the findings and 
award of the Industrial Commission, which were in all respects affirmed 
by the court below, that the award of compensation now made was based 
upon a finding as to the amount the claimant had earned since the date 
on which total permanent disability had ceased, rather than upon his 
capacity or ability to earn. 

The statute, G.S. 97-2 ( i ) ,  defines disability as meaning "incapacity 
because of injury to earn the wages the employee was receiving at  the 
time of injury in the same or any other employment." The rule of com- 
pensation for partial disability prescribed by G.S. 97-30 is that the 
employer shall pay "to the injured employee during such disability, a 
meekly compensation equal to 60 per centum of the difference between 
his average weekly wages before the injury and the average weekly 
wages which he is able to earn thereafter." 

I n  Dail a. K e l l e s  Corp.,  233 N.C. 446, 64 S.E. 2d 438, i t  was said:  
"The disability of an  employee because of an injury is to be measured 
by his capacity or incapacity to earn the wages he was receiving a t  the 
time of the injury. B r a n h a m  v. Panel  Co., 223 N.C. 233, 25 S.E. 2d 
865; Anderson  z.. Motor  Co., an te ,  p. 372 (233 N.C. 372, 64 S.E. 2d 265). 
Loss of earning capacity is the criterion." Compensation must be based 
upon loss of wage-earning power rather than the amount actually re- 
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ceived. I t  was intended by the statute to provide compensation only for 
loss of earning capacity. Hence, the finding that claimant had earned 
$7 per week for the period from 25 November, 1949, to 18 July, 1950, 
was not the proper basis for determining the award under the statute. 

The appellee concedes that in accord with the decision in Dail v. 
Kellex Corp., supra, the award of the Commission should be modified by 
eliminating the requirement that the case be held cpen for 300 weeks. 

While in  other respects the findings of the Industrial Commission were 
supported by the evidence, we think in the particulars pointed out there 
was error in affirming the conclusions and award of the Commission, and 
accordingly the case is remanded to the end that sufficient findings, and 
proper conclusions and award thereon may be made by the Industrial 
Commission as the basis for judgment. 

Error and remanded. 

STATE v. LIJTHER "LUKE" KIMMER AND WILLIAM MATHIS, , ~ L I A S  

WILL MATHEWS. 

(Filed 7 November, 1951.) 

Burglary 8 10: Larceny 6- 
In a prosecution for breaking and entering and larceny, the admission 

in evidence of search warrants reciting the theft of articles not recovered 
and reciting affiants' belief that they were concealed. on the premises of 
defendants, which recitals are not in corroboration of the testimony of the 
affiants upon the trial, held prejudicial. 

APPEAL by the defendants from Phillips, J., Mny Term, 1951, of 
IREDELL. New trial. 

The defendants were indicted for breaking and entering and larceny. 
There was verdict of guilty, and from judgment imposing sentence the 
defendants appealed. 

Attorney-General McMullan and Assistanf Attorney-General Moody 
for the State .  

J.  CT. Lewis and Claud Hicks  for defendants, appellanfs. 

I~EVIN, C. J. The evidence considered in the light most favorable for 
the State was sufficient to carry the case to the jury. 

One of the material questions involved was the identification of prop- 
erty found in possession of the defendants as having been stolen from 
W. H. Renegar, the owner of the house alleged to have been entered. 
Separate search warrants had been issued for the premises of the two 
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defendants. The court properly held these were issued in substantial 
accordance with the statute and the evidence disclosed thereby competent. 

The State, however, offered these warrants in evidence, and defendants' 
objection to their admission was overruled by the court. There was thus 
submitted to the jury to be considered as evidence the following statement 
of facts set forth in these warrants : 

(1) "Ruby Johnson, Iredell County, on information and belief, being 
duly sworn, deposes and complains that on or about the 25th day of Dec. 
1950, at  Iredell County, certain property, to-wit : household and kitchen 
furniture, about $500.00 in money, including 3 gold coins of $10.00 de- 
nomination and other property of the value of approximately $1,000.00 
dollars, was feloniously stolen, taken and carried away from the pos- 
session of W. H. Renegar; and the said Ruby Johnson, daughter, further 
deposes that she has reasonable grounds to believe the said property, or a 
part thereof, to be concealed on the premises of one Will Mathis, situated 
in Marsh Township, Surry County. And the said Ruby Johnson, on her 
oath, further deposes that the grounds for her suspicions are as follows: 
Said Mathis was seen with Kimmer, who has heretofore been appre- 
hended on Renegar premises same time." 

(2)  "Whereas, W. H. Renegar of said County and State, has this day 
made affidavit before me, the undersigned, a Justice of the Peace 
of said County, that certain articles of personal property, to-wit: bed 
clothing, money, eight hundred pounds of wheat, cooking utensils, etc., 
were stolen from him on or about the 1st day of February, 1951, and that 
he has reason to believe that they are in the possession or on the premises 
of one Luke Kimmer, off Highway 601, in Davie County, N. C." 

True, Ruby Johnson subsequently testified as a witness in the trial, but 
the only property she testified she found on the premises of Will Mathis, 
which she could identify as having belonged to W. H.  Renegar, was four 
plates. Hence, the statements in the affidavit in the warrant as to the 
other property stolen, and that Mathis had been seen with Kimmer on 
Renegar's premises could not have served as corroborative of her testi- 
mony as a witness. Stansbury, see. 51. 

For the same reason the affidavit of W. H. Renegar set out in the 
search warrant for defendant Kimmer's premises that 800 pounds of 
wheat had been stolen and about which Renegar did not testify as a wit- 
ness went beyond the permissible scope of corroborative evidence. Bow- 
man v. Blankenship, 165 N.C. 519, 81 S.E. 746; I n  re Stocks, 175 N.C. 
224, 95 S.E. 360; S t a t e  v. Scoggins ,  225 N.C. 71, 33 S.E. 2d 473. 

We think there was error in submitting to the jury as evidence the 
facts set forth in these search warrants, and that there must be a new 
trial. 

New trial. 
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G R A C E  B R I G G S  v. BEK M E E R S  BRIIGGS. 

(Filed 7 November, 1951.) 

1. Appeal and Error § 40d- 
The findings of fact of the lower court are conclusive on appeal when 

supported by evidence. 

2. Divorce and Alimony § 1- 

In the absence of proof of any ground for dirorce either a vinc~t lo  or 
a mensa, the court correctly denies motiou for alimony pertdetcte lite. 

3. Same-- 
Upon denial of motion for alimony yertdettte lite for wint  of proof of 

a cause for divorce either a vincula or a mensa, the court has no authority 
to dismiss the action as in case of nonsuit, since the cause is not before 
the court on final hearing on the merits. 

APPEAL by plaintiff from X o r r i s ,  J., J u n e  Term, 1951, LENOIIL 
Modified and affirmed. 

Civil action for  alimony without divorce and for counsel fees, heard 
on motion for an  allowance p e d e n i e  l i tc.  

<To.nes, R e e d  & Griffin for  p l a i n t i f  appel lant .  
W h i t a k e r  & Jef lress  for de fendan t  appellee.  

BARNHILL, J .  The court below, after hearing the evidence, made full 
findings of fact. The facts found are supported by the evidence offered 
and are binding on us. Burnsv i l l e  c. Roone,  231 K.C. 577, 58 S.E. 2d 
351, and cases cited. 

On  the facts found the court correctly concluded that  the plaintiff has 
failed to  make out any cause for dirorce, either a vinculo or a mensa.  

The existence of grounds for divorce is a prerequisite to  any allowance 
to the wife under G.S. 50-16. To warrant an  allowance pendente l i te  
she must allege and prove a cause of action for divorce. Cameron  7%. 
Cameron ,  231 N.C. 123, 56 S.E. 2d 384. I n  the absence of such proof, 
the court below properly denied her motion. R u t l e r  I> .  But ler ,  226 N.C. 
594, 39 S.E. 2d 745, and cases cited; Blouchrrrd 1 . .  R l a n c ? ~ a r d ,  226 6 . C .  
152, 36 S.E. 2d 919. 

Bu t  the cause was heard on motion for subsistence and counsel fees 
pendente lite. I t  was not before the court on final hearing on the merits. 
Hence the court was without jurisdiction to dismiss the action as in case 
of nonsuit. T o  this extent the order entered must be modified. -1s so 
modified the judgment is affirmed. 

Modified and affirmed. 
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J. B. SMOAK v. M. D. NEWTON AXD JAKE NEWTON. 

(Filed 7 November, 1951.) 

Appeal and E l ~ o r  1+ 
On appeal from judgment dismissing an appeal for failure to serve state- 

ment of case on appeal in apt time, record containing only the judgment of 
dismissal, notice of the motion, the motion, affidavit flled, and appeal entry, 
is insufficient, there being nothing in the record to show date of termina- 
tion of the term a t  which the original judgment was entered or record from 
which time for serving case on appeal mag be calculated in determining 
the validity of the judgment of dismissal. Rule of Practice in the Supreme 
Court 19 (1). 

APPEAL by plaintiff from judgment, dated 20 March, 1951, entered i11 
this action by Phil l ips ,  J u d g e  presiding a t  March Term, 1951, of Supe- 
rior Court of RAKDOLPH County, allowing motion of defendants to dis- 
miss, and dismissing appeal to Supreme Court taken by plaintiff from a 
judgment also entered in this action a t  January  Term, 1951, of said 
Superior Court for that, in accordance with finding of fact made upon 
hearing of the motion, statement of case on appeal on such appeal had 
not been served properly and in  apt  time. 

An order, entered by the judge in settling case on appeal from the 
judgment of 20 March, 1951, rules that  such appeal should, in addition 
to said judgment, consist of notice of the motion, the motion, an  affidavit 
filed, and appeal entry signed 20 March. 1951. And the transcript of 
record and case on appeal to this Court contains nothing more. 

Plaintiff appeals to Supreme Court, assigning error. 

Oftzoay B u r t o n  for plaintif f ,  appe l lnn f .  
Mil ler  ~6 Moser for de fendnn fs ,  nppellees. 

WINBORXE, J. Clearly the transcript of record on this appeal fails to 
meet the requirements of Rules 19  ( 1 )  and 20 of the Rules of Practice in 
the Supreme Court of North Carolina, 221 N.C. 543, a t  pages 553 and 
557. The summons, the pleadings, and the organization of the court, and 
the judgment a t  the Janua ry  Term, 1951, and the appeal entries from 
judgment then so entered, are all absent. And there is no record showing 
date of termination of the said Janua ry  Term, 1951, or other record 
from which time for serving case on appeal from the judgment of 
J anua ry  Term, 1951, may be calculated in considering the validity of 
the judgment a t  March Term, 1051. from which this appeal is taken. 

Rule 19 (1 )  expressly requires "that the pleadings on which the case 
is tried, the issues and the judgment appealed from shall be a part  of 
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the transcript in all cases." And in  Rule 20, it is provided that even 
"memoranda of pleadings will not be received or recognized in the Su- 
preme Court as pleadings, even by consent." And ".where the pleadings 
are omitted from the record, the appeal must be dismissed." See S. v. 
Lbr. Co., 207 N.C. 47,175 S.E. 713 ; see also Washingto,n  C o u n t y  v. Land  
Co., 222 N.C. 637, 24 S.E. 2d 338; Ericson  v. Ericson,  226 N.C. 474, 
38 S.E. 2d 517, where the authorities are assembled. 

Whether plaintiff may now be entitled to a writ of certiorari as in 
Ch.ozen Confect ions ,  Inc. v. Johnson ,  220 N.C. 432, 17 S.E. 2d 505, is not 
here presented. 

Appeal dismissed. 

PERCY E. WILLIAMS v. FLOYD RAINES AND WIFIE, THELMA NOE 
RAINES. 

(Filed 7 November, 1951.) 

1. Appeal and Error § 3 9 L  
Assignments of error relating to an issue answered in appellant's favor 

can afford no ground for new trial. 

a. Appeal and Error fj 6c (6) - 
Exception to misstatement of a contention must be entered in apt time. 

APPEAL by plaintiff from M o m i s ,  J., May Term, l951, LENOIR. 
Action for damages arising out of a collision of two autoinobiles a t  a 

street intersection. 
Issues of negligence; contributory negligence, and damages were sub- 

mitted to the jury. The jury answered each of the first two issues "yes." 
From judgment on the verdict plaintiff appealed. 

Jones,  Reed  & Griffin fqr plaint i f f ,  appellant.  
W h i t a k e r  & Jeffress for  defendants ,  appellees. 

PER CURIAM. All of plaintiff's assignments of error, save one, are 
bottomed on exceptions to the charge of the court on the first issue. As 
the verdict on that issue was in favor of plaintiff, any error in the charge 
of the court in respect thereto is harmless and affords no cause for a new 
trial. 

The lone exception to the charge on the second issue is directed to the 
statement of a contention. I t  does not appear that this exception was 
entered in apt time. I n  any event, we are unable to perceive that plain- 
tiff was prejudiced thereby. 
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The jury, in a trial free from error on the second issue, has resolved the 
question of contributory negligence against the plaintiff. He  must abide 
the result. 

No error. 

IN THE MATTER OF THE CUBTODY OF FRANCES EARLE BRINSON, JOHNNY 
EDWARD BRINSON, AND JOYCE ANITA BRINSON. 

(No. 393, Fall Term, 1951) 

APPEAL by Petitioner (Edna Earl  Brinson) from Frizzelle, J., 3 July, 
1951, Lenoir Superior Court. From LENOIR County. 

The purpose of the petition of habeas corpus by a divorced parent 
being declared to be to relieve her children from alleged restraint when 
committed by the court to the Junior Order Children's Home, no appeal 
lies from the order denying petition, and the attempted appeal therefrom 
is dismissed. I n  re Thompson, 228 N.C. 74; In re Holley, 154 N.C. 163. 

This 17 October, 1951. 
VALENTINE, J., for the Court. 

IN THE MATTER OF : JOHN C. PHILLIPS, JR., CLAIMANT, CHARLOTTE, N. C. : 
WESTERN UNION TELEGRAPH COMPANY, EMPLOYER, CHARLOTTE, 
N. C.;  STATE O F  NORTH CAROLINA ox RELATIONSHIP OF THE 

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA, 
RALEIGH, N. C. 

(No. 532, Fall Term, 1931) 

APPEAL by Employment Security Commission from Sink, J., June, 
1951, Regular Term of Mecklenburg Superior Court. MECKLEA-BURG 
County. 

Appeal dismissed upon authority of In re Mitchell, 220 N.C. 65. This 
7 November, 1951. 

VALENTINE, J., for the Court. 
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WACHOVIA BANK & TRUST COMPANY, EXECUTOR ASD TRUSTEE UXDER THE 

LAST WILL AND TESTAMENT OF DUNCAN CAMERlON WADDELL, JR., 
DECEASED, v. VAUGHN A. WADDELL, WIDOW; MARY WADDELL 
JORDAN, WIDOW; KATE WADDELL, UNMARRIED; FRANCIS C. JOR- 
DAN; MARY JORDAN, UNMARRIED: JANET JORDAN, ~ ' S M A R R I E D  ; 
BETTY JORDAN JACOBS A N D  HER HUSBASD, R. I,. JACOBS; THORN- 
TON JORDAN, A MISOR; RALPH E. LEE, STEPHEN R. ADARIS, T H E  
UNIVERSITY OF NORTH CAROLINA; ALL BODILY HEIRS OF FRANCIS 
C. JORDAN AND MARY JORDAN NOT NOW IX ESSE;  LYNN BARNARD 
JACOBS, A MIXOR; ALL UNKNOWN BODILY HEIRS OF FRANCIS C. JORDAN 
A N D  MARY JORDAN, NOW LIVING. 

(Filed 21 November, 1951.) 
1. Wills 4 0 -  

Upon filing her dissent to her husband's will, the widow becomes eo 
instante vested with title to all property of her deceased husband allowed 
her by statute as  surviving spouse. 

2. Executors and  Administrators 8 15g- 

The Superior Court has jurisdiction to approve a settlement with the 
widow for her year's support in amount less than the maximum calculated 
under the provisions of G.S. 30-31. G.S. 30-27. 

3. Executors and  Administrators kj 27: Dower 8 8- 

Where trusts are  affected and controverted questions of law hare arisen 
upon the dissent of the widow from her husband's will, the executor and 
trustee may petition the Superior Court to approve a settlement with the 
widow for her dower, and the court has jurisdiction to approye in its 
sound discretion a settlement with her in a n  amount less than the value 
of her dower right, G.S. 28-147, G.S. 30-5, upon its finding that such 
settlement is to the best interests of the estate and all the beneficiaries. 

4. Wills §§ 3 1 , 3 9 , 4 0 :  Trusts  25- 

Upon the dissent of the widow, the will should be so construed that the 
dissent shall have the least effect upon the general licope or plan of dis- 
tribution a s  expressed in the instrument, and such dissent will not be 
allowed to divert the remainder from its course of distribution except 
in so f a r  a s  i t  may reduce the corpus of the estate, and the construction 
of the will to this end does not involve the jurisdiction of the court to 
modify a t rust  for a contingency or emergency unforeseen by testator. 

5. Wills 8 3% 
Where there is a will there is a presumption against partial intestacy. 

and the courts will adopt that  construction which will uphold the will in 
all its parts if consistent with established rules of law and the intention 
of testator. 

6. Wills 8 31- 
The primary rule in the construction of xyills is to ascertain the intention 

of testator, and all other rules of construction, as  distinguished from rules 
of law governing construction, serve only as  an aid and guide to this end. 
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7. Wills §!j 34e, 40- 
Testator left the residue of his estate one-third to his widow and one- 

third each to two trusts set up by the instrument. The widow dissented 
from the will. Held: After settlement with the widow for her year's 
allowance and dower, all the residue of the estate fell into the trusts, 
one-half to each, and the direction of the will that one-third of the residue 
should be set up as  a trust fund for each trust will not be allowed to defeat 
the intent of testator and render him intestate as to one-third of the 
residue devised and bequeathed to the widow. G.S. 30-2, G.S. 28-149 ( 3 ) ,  
G.S. 30-6. 

8. Wills 82% : Dower § S 
Testator was devised under another instrument a remainder in the event 

the flrst taker should die without issue. The first taker died without issue 
subsequent to the death of testator. H e l d :  Testator hnd n transniittible 
estate, G.S. 31-40, but whether his widow is entitled to dower therein is 
not necessary to be decided in this case, since the widow had agreed to a 
settlement in lieu of dower, and therefore the property passed under the 
residuary clause of testator's will. 

0. Wills g 54g- 
Testator has the power to direct that all taxes, including estate and 

inheritance taxes, be paid before the distribution to the beneficiaries, and 
conversely to direct that the beneficiaries of certain specific legacies be 
liable for inheritance taxes. 

APPEAL by plaintiff from S e f t l e s ,  J., at  Chambers, 8 September 1051, 
BUNCOMBE. 

Petition by plaintiff for the advice and instruction of the court in 
respect of certain questions which hare  arisen in the administration of 
the estate of its testator and to obtain the approval of a settlement of the 
dissenting widow's dower and year's allowance claims, here on former 
appeal, Trust Co. v. Waddell. a n t e ,  34. 

Plaintiff's testator, Duncan Cameron Waddell, Jr . ,  late of Buncombe 
County, died testate, leaving a personal estate of the value of more than 
one and one-quarter million dollars and real property of the approximate 
value of $300,000. I n  his will he made certain specific bequests and 
devises which are not materially involved in this litigation. H e  then 
devised to  his wife, defendant Vaughn A. Waddell, "(1/3) one-third of 
all the rest and remainder of m y  estate, real and personal in kind, abso- 
lutely . . ." The remaining two-thirds of the residuary estate was 
devised to plaintiff i n  two separate trusts as set out i n  the statement of 
facts on the former appeal. 

The will contains this provision in respect of estate, inheritance, and 
other taxes, to wit :  

"ITEM THREE: I direct my  Executors to pay all taxes on m y  property 
owned by me a t  the time of my  death and also all estate and inheritance 
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taxes levied by the United States, and, or any State so that the beneficia- 
ries hereunder may receive their legacies free of encumbrance or cost to 
them; except the bequest named in Item Seven, all taxes on which are 
to be borne by the legatee named therein." 

The exception refers to the bequests to defendants Stephen R. ddams 
and Ralph E. Lee. 

The widow duly filed her dissent to the will and made claim for a year's 
allowance in the sum of $38,000. The interested parties have agreed, 
subject to the approval of the court, to convey certain real property of 
the appraised value of $60,500 to the widow in fee jn settlement of her 
claims for dower and year's allowance. Of this amount $22,000 is in 
settlement of her claim for a year's allowance and $38,500 is in satis- 
faction of her dower interest in any and all real property owned or 
possessed by the testator during coverturc3. One object of the proceeding 
is to obtain authority to perfect this proposed settlement. 

One Mary W. Waddell devised certain property to her daughter Kate 
with the remainder, in the event her daughter died without issue, to 
plaintiff's testator and his sister, Mary W. Jordan. The life tenant was 
still living at  the time of the death of plaintiff's testator. A question as 
to the widow's dower interest in this property is raised. 

The court below, after a full hearing, found the facts and entered its 
order in part as follows: 

"A. That, by the will of Mary W. Waddell, thl3re was devised to 
Duncan Cameron Waddell, Jr., deceased, and defendant Mary Waddell 
Jordan, each, an undivided one-half interest in the ~ ~ r o p e r t y  in Greens- 
boro, North Carolina, known as No. 1110 West Market Street, subject to 
the life estate of defendant, Kate Faddell, conditioned upon said defend- 
ant Kate Waddell dying without issue, and said undivided one-half 
interest in said property so devised to said Duncan Cameron Waddell, 
Jr . ,  is property of his estate to be included in the trust estates created by 
Items Twelve and Thirteen of his said will, but defendant Vaughn A. 
Waddell has no dower right or interest in said property known as No. 
1110 West Market Street, in Greensboro, Korth Carolina. 

"B. That the will of said Duncan Cameron Waddell, Jr . .  deceased, 
confers upon plaintiff the right, power and authority to establish the 
two trusts created by Items Twelve and Thirteen of said will, and to 
include in and allocate to each of said trusts one-half of all of the real and 
personal property of the estate of said 1)uncan Cameron Waddell, Jr . ,  
deceased, remaining after ( I )  payment of the indebtecness of said estate, 
costs and expenses of administration thereof, and any taxes and other 
charges payable therefrom, as hereinafter adjudged and decreed, out of 
the personal property, (2)  distribution to defendant Vaughn A. Waddell 
of her distributive share of the personal property and settlement of her 
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dower and year's allowance, as hereinafter authorized, and ( 3 )  satis- 
faction of the specific bequests and devises as set forth in said will, other 
than those to said defendant Vaughn A. Waddell. 

"C. That under the provisions of the will of said Duncan Cameron 
Waddell, Jr., deceased, plaintiff Wachovia Bank and Trust Company, 
Executor and Trustee, had the right, power and authority to agree that 
defendant Vaughn A. Waddell should receive and have fee simple title 
to the two pieces of real estate in the City of Asheville, Xorth Carolina, 
owned by said Duncan Cameron Waddell, Jr., at  the time of his death, 
known as the Imperial Theatre property and the Church Street property, 
described as Parcels No. 4 and No. 5 of the Buncombe County property 
in paragraph 17 of the complaint, in settlement of the allowance for her 
year's support and of her dower in the real estate of her late husband; 
that the best interest of the estate of Duncan Cameron Waddell, Jr . ,  and 
the best interest of all beneficiaries of the trusts created by Items Twelve 
and Thirteen of the will of said Duncan Cameron Waddell, Jr., and the 
best interest of the widow, defendant Vaughn A. Waddell, will be mate- 
rially and substantially promoted by the carrying out of the agreement 
of settlement of allowance for a year's support and dower of said widow. 
defendant Vaughn A. Waddell, as set forth in the memorandum dated 
December 5, 1950, a copy of which is Exhibit "E" to the complaint; that 
said agreement of settlement of said widow's year's allowance and dower 
is approved, and, in full and complete settlement of all claims of defend- 
ant Vaughn A. Waddell of allowance for a year's support and of all her 
dower and right to dower in the real estate of her late husband, Duncan 
Cameron Waddell, Jr., there is transferred and vested in said Vaughn A. 
Waddell, free and discharged of all and every right, title, claim and 
interest of plaintiff Wachovia Rank and Trust Company, as Executor 
and as Trustee under the will of Duncan Cameron Waddell, Jr . ,  deceased, 
and of defendants Kate Waddell, Mary W. Jordan, Francis C. Jordan, 
Mary Jordan, Janet Jordan, Betty Jordan Jacobs, R. L. Jacobs, Thorn- 
ton Jordan, Lynn Barnard Jacobs, the 'C'niversity of S o r t h  Carolina, 
and all of the bodily heirs of Francis C. Jordan and Mary Jordan, those 
that may be born hereafter and those unknown now living, absolute and 
fee simple title to the following described land and premises situate in 
Asheville, Buncombe County, North Carolina, to wit :" (Here follows 
a specific description of the real property to be conveyed to the widow) 

D. (This section forecloses and divests said widow "of every and all 
right, title, claim and interest" in and to all the real estate of the testator 
not specifically conveyed to her) 

E. (This section directs the execution of the deeds to effectuate the 
agreement) 
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"L. Plaintiff shall pay all Federal Estate and North Carolina Inherit- 
ance taxes, finally determined to be due and owing, out of the personal 
property of the estate of said Duncan Cameron Waddell, Jr., deceased, 
before distribution is made by plaintiff to the widow, defendant Vaughn 
4. Waddell, and the beneficiaries under the will of said Duncan Cameron 
Waddell, Jr., deceased, and plaintiff shall not be reinibursed or have any 
right of reimbursement for any of said taxes so paid, except in the manner 
and to the extent as prorided hereinabove in paragraphs I, J and K of 
this judgment.') 

There is no exception to any paragraph of the judgment not quoted 
above and no question in respect to any one of said r,ections is raised on 
this appeal. 

The plaintiff, under direction of the court below, excepted and appealed. 

Francis J .  Hewe2 for plaintiff appellant. 
IVoodson & Woodson for defendant Vaughn A. Waddell. 
,J. Y .  Jordan, Jr., for defendants X a r y  W .  Jordan, Francis C. Jordan, 

Mary Jordan, Janet Jordan Jacobs and husband, R. L. Jacobs. 
.4ndrew Joyner, Jr., for defendant Kate Waddell. 
T m c h  C. Coxe, Jr., and Adams C% Aldams for defendanfs Ralph E. Lee 

and Stephen R. A d a m .  
Kingsland V a n  Winkle  for defendants Thornton ,Jordan nnd all the 

bodily heirs of Francis C. Jordan and Mury Jordan not now i n  esse. 
J .  d l .  Horner, Jr., for defendants Lynn Barnard Jacobs and all un- 

known bodily heirs of defendants Francis C. Jordan and illary Jorclu~i. 

BARNHILL, J. This is not a case in mhich the parties seek to have a 
court of equity approve a family settlement of differences arising in 
respect of an estate in the course of its administration. Keither is it a 
cause in which the first takers seek to alter or modify >,he terms of a trust 
to ihe possible disadvantage of the ultimate takers. I t  is true the trusts 
created by the will are to some extent adversely affected for the reason 
the widow takes under the law one-half of the personal estate rather 
than the one-third she ~vould have received as a beneficiary under the 
will. Rut this adverse effect arises out of the fact the widow elected to 
do what she had a legal right to do, and not out of any contingency or 
emergency unforeseen by the testator. Hence a number of the decisions 
cited in the briefs on the original appeal and now relied on by the parties 
are not in point. 

The widow, upon filing her dissent to the will, brcame, eo insfante, 
rested with title to all the property of her deceased husband allowed her 
by statute as surviving spouse. To the extent of her light to one-half of 
the personal property belonging to the estate and to an allowance for a 
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year's support, she became and is a claimant against the estate. As widow 
she is entitled to a life estate in one-third of the real estate of which her 
husband was seized during coverture, and the trustee must account to her 
for the income therefrom to the extent of her interest. 

Therefore, this proceeding, in the first instance, is nothing more than 
a petition for the approval by the court of a settlement of these claims 
in a manner alleged to be to the best interest of all the parties. 

On its appeal here from the order of the court below approving the 
proposed settlement and instructing the plaintiff in respect to certain 
matters affecting the administration of the estate, the plaintiff poses these 
questions for consideration and decision : 

1. Did the court below have authority to approve and direct the con- 
summation of the agreement settling the year's allowance and dower 
claims of the widow and, if so, should its order in that respect be affirmed? 

2. Does the plaintiff trustee take the residue of the estate, after satis- 
faction of the widow's claim to her distributire share of the personal 
property, her gear's allowance, and her dower, for the benefit of the 
trusts created by the will, or only two-thirds thereof, and if only two- 
thirds, does the remaining one-third pass as undevised property? 

3. I s  the widow entitled to dower in the contingent remainder interest 
of the testator in the property devised in the mill of Mary W. Waddell. 
and, if so, does such property interest pass to the trust estates upon the 
consummation of the contract with the widow? 

4. Did the court below correctly instruct and advise plaintiff with 
respect to the payment of Federal Estate and Sor th  Carolina Inherit- 
ance taxes ? 

1. The settlement. I t  is asserted that the widow's maximum allowance 
for a year's support, calculated as prorided by law, G.S. 30-31, would 
approximate $38,000. She has agreed to accept $22,000. The court 
below found this sum to be reasonable and proper. I t s  jurisdiction to 
make the allowance is statutory. G.S. 30-27; Drewry v .  Bank, 173 N.C. 
664,92 S.E. 593. 

The commuted value of the widow's dower interest in the real property 
of plaintiff's testator is more than $50,000. The settlement contemplates 
the payment of $38,500 in full satisfaction thereof. The widow has con- 
sented to accept the agreed amount, plus payment of her year's allowance, 
on condition she is paid by the conveyance of the income-producing real 
property designated and described in the contract and in the judgment 
of the court below. The presiding judge, after a full hearing and careful 
consideration of all the facts, has found and concluded that this proposed 
settlement is to the best interests of the estate of the testator and of all the 
beneficiaries of the trusts created in the will. 
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Many reasons might be advanced in support of this conclusion. These 
we need not now discuss. Suffice i t  to say that the matter of the approval 
of the settlement rested in the sound discretion of the court below and no 
reason is made to appear why its judgment in this respect should not be 
affirmed. G.S. 28-147 ; S. v. Griggs, 223 N.C. 279,25 S.E.-2d 862 ; Edney 
v. Matthews, 218 N.C. 171, 10 S.E. 2d 619; I n  re Estate of Poindexter, 
221 N.C. 246, 20 S.E. 2d 49. 

('. . . the Superior Court in term is by statute constituted a forum for 
the settlement of controversies over estates (C.S., 135), and the power of 
the Superior Court to entertain administration suit:; and for the settle- 
ment of estates is well recognized." S. 11. Griggs, supra, and cases cited. 

And in cases of this type, where trusts are affected, the authority of 
the executor and trustee is involved, and controverted questions of law 
have arisen, a petition by the executor and trustee for judicial direction 
is an approved method of procedure for presenting the questions at  issue 
to the judge for consideration and decision. In, re Es ta fe  of Poindezter, 
supra, and cases cited. 

2. Disposition of the residue of the estate. The will contains a plan or 
scheme for the disposition of the testator's property entirely consistent 
and harmonious in all its parts. There would be no difficulty in its con- 
struction or execution but for the derangement of the plan caused by the 
dissent of the widow. But i t  is a settled principle that the will shall be 
so construed that the dissent of the widow shall affect the devisees and 
legatees to the least possible degree, and that the general scope or plan 
of distribution be carried out and effectuated so far  as possible. "The 
dissent may defeat some of the arrangements made by the will, and 
accelerate the time of enjoyment of some of the legacies and devises, but 
it does not affect the construction of the will." Pritchard on Wills and 
,Idministration, sec. 766 ; Cn iversity v. Borden, 132 K.C. 476 ; Re Povey, 
261 N.W. 98, 99 A.L.R. 1183; 2 Page on Wills, 2d Ed ,  sec. 1224; 57 A.J. 
1054, see. 1540. 

I t  is therefore generally held that a widow's election to take against the 
husband's will does not, except as it may reduce the corpus of the estate, 
divert the remainder from its course of distribution. Spudd ing  v. 
Lackey, 173 N.E. 110, 71 A.L.R. 660; Bank v. Bank, 190 A. 215, 111 
A.L.R. 711. 

Where there is a will there is a presumption against partial intestacy, 
,Ceawell a. Seatoell, 233 N.C. 735 ; T7rrn Vinh-lc I?. RepgPr, 228 N.C. 473, 
46 S.E. 2d 305; Holmes v. York, 203 N.C. 709. 166 S.E. 889, and the 
courts in construing a v d l  do not ~ e a r c h  for a meaning which mill nullify 
it in whole or in part. ,Johnson c. Snlshur!y, 232 N.C. 432, 61 S.E. 2d 327, 
but adopt that ronstr~~ction ~vhich will uphold the wi 1 in  all its parts if 
such coursc is consistent ~ r i t h  eqtahlished rules of Ian- and the intention 
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of the testator. Johnson v. Salsbury, supra; Ferguson v. Ferguson, 225 
N.C. 375, 35 S.E. 2d 231. 

"The objective of construction is to effectuate the intent of the testator 
as expressed in his will, for his intent as so expressed is his will." Wood- 
ard v. Clark, ante, 215. This is the dominant and controlling rule of 
testamentary construction. Richardson v. Cheek, 212 N.C. 510, 193 S.E. 
705. All other accepted canons of construction serve not to restrict or 
restrain the judicial mind but to aid and guide i t  in the discovery of the 
intention of the testator. 57 A.J. 732, sec. 1135. 

But let us here interpolate for the sake of exactness that in applying 
this rule, the distinction between rules of construction and rules of law 
controlling construction must be kept in mind. While all other rules 
of construction must yield to the primary "intent" rule, the intent must 
yield to conflicting rules of law controlling construction such as the rule 
in Shelley's case and the rule against pe~petuities. 57 A.J. 729, sec. 1134; 
Featherstone v. Pass. 232 N.C. 349, 60 S.E. 2d 236 ; Richardson v. Cheek, 
aupra; Smith  v. Moore, 178 N.C. 370, 100 S.E. 702; Crisp v. Biggs, 176 
X.0.1, 96 S.E. 662. 

Here the intent of the testator could not be the subject of serious con- 
troversy. I t  is clear that he considered the persons who were to be the 
objects of his bounty under three classes, to wit: those upon whom he 
intended to bestow specific bequests, then the widow, and finally the class 
nhich was to receive the residuum; and he parceled his estate with this 
in mind, and its appears that he did not intend that any part of his 
estate should pass as intestate property. I n  re Reynolds' Will ,  138 
X.W. 1019. 

The bulk of his valuable estate is disposed of in Items 11, 12, and 13 
of the will, and it is apparent that his wife and his t ~ o  sisters were the 
primary objects of his bounty. Thc executors are directed first to set 
apart to his widow one-third of a l l  his net estate (remaining after the 
delivery of certain relatirely unimportant bequests) in kind, absolutely 
and without limitation. The rest and residue remaining after the deduc- 
tion of the widow's share is then set apart in trust for the use and benefit 
of his two sisters. 

While i t  is true he devised to plaintiff in trust "one-third of the rest, 
residue and remainder'' of his property for the use and benefit of those 
named in Item Twelve of the will and "the remaining one-third" to it in 
trust for those named in Item Thirteen, the words "one-third of the rest, 
residue and remainder" and '(the remaining one-third" are not control- 
ling, for in ascertaining the intent of a testator greater regard must be 
given to the dominant purpose of a testator than to the use of any par- 
ticular words. Heyer v. Bullurk, 210 N.C. 321, 186 S.E. 356. 
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The provision in  the will in favor of the widow in legal effect was no 
more than an offer on the part of the testator to purchase her statutory 
interest in  his estate for the benefit of his estate. As she refused to 
accept the offer made her in the will and elected to take under the statute, 
G.S. 30-2, she has her interest under the statute, G.S. 28-149 (3) ,  G.S. 
30-5, as if there was no will. That portion of the estate devised to her 
which she renounced becomes a part of the residuum out of which she is 
first to have her share as provided by law, and the remainder is to be set 
apart in trust as provided in the will. Beid v .  N e a l ,  182 N.C. 192, 108 
S.E. 769; Featherstone v. Pass,  supra;  Dunshee v. Dunshee,  96 K.E. 298; 
ilIool*e v. Hospi ta l  Ass'n., 6 F.  2d 9S6; Anno. 155 S.L.R. 1426; Spauld ing  
v. Lackey ,  supra;  B a n k  v. B a n k ,  supra.  

Thus the widow and plaintiff, as trustee, take all the estate remaining 
after the satisfaction of specific legacies, whether ihe widow receives 
her share under the will as devisee or under the law as surviving spouse. 
So the testator intended. 

3. The Mary W. Waddell property. The interest in the Greensboro 
real estate devised to testator is a transmittible estate, G.S. 31-40, 
Buffaloe v. Hlalock, 232 N.C. 105, 59 S.E. 2d 625, and constitutrs a part 
of the residuum to be set apart in trust. 

On this record, whether the widow is entitled to dower therein me 
need not now decide. I f  it is not a part of testator's estate to be taken 
into consideration in ascertaining the value of the widow's dower, it 
passes to the trustee free of any claim on her part. I f  ~t is to be so consid- 
ered, the widow, under the settlement agreement, rel~nquishes all claim 
thereto. I n  either erent, the trustee acquires title thereto unencumbered 
by any claim of interest therein by the widow. 

4. Federal Estate and State inheritance taxes. The testator specifi- 
cally directed the plaintiff to pay all taxes on his property, including all 
estate and inheritance taxes levied by the United States or by any State. 
This he had a right to do. The dissenting widow, who might have some 
right to protest, has assented. So what boots it whether such taxes, or 
any part thereof, are, under the law, payable as a debt of the estate or are 
assessable against the several legacies and devises? The direction as to 
the payment thereof by the plaintiff contained in the judgment was im- 
pelled by the terms of the will. 

I n  providing for the payment of such taxes out of the funds of the 
estate to the exoneration of the legacies, the bequest to Stephen R. Adams 
and Ralph E. Lee contained in Item Seven of the will was excepted. 
These legatees have agreed to reimburse the plaintiff for all taxes paid 
on account of their bequest, and the court has so directed. This is in 
accord with the terms of the will. 
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T h u s  it appears  t h a t  the  exceptive assignments of e r ror  brought for- 
ward and  debated on  this  appeal  a r e  without  substant ial  merit .  Hence, 
on the  record as  i t  comes before us, the  judgment entered mus t  be 

-4ffirmed. 

ELIZABETH G.  WOODARD AND BESSIE W. CAMPBELL v. W. G .  MOR- 
DECAI, CO-TRUSTEE OF THE ESTATE OF MOSES W. WOODARD, DECEASED ; 
MOSES W. WOODARD, JR. ;  MOSES W. WOODARD 111; MARY WHITE 
WOODBRD McDONALD ; AND NANCY ELIZABETH WOODARD. 

(Filed 21 November, 1951.) 
1. Trial § 65- 

Upon trial by the court upon agreement, the court is required to find 
the facts on all  issues of fact joined on the pleadings, to declare his con- 
clusions of law upon the facts found in such manner a s  to render them 
distinguishable from the findings of fact, and to enter judgment accord- 
ingly. G.S. 1-185. 

2. Sam- 
In  a trial by the court under agreement of the parties, the trial court is 

required to find and state only the ultimate facts and not the evidentiary 
facts. 

3. Trusts 9 l4a- 
When the instrument commands the trustee to perform some positive 

act the power is mandatory, when the instrument provides that  the trustee 
may either exercise a power or refrain from exercising it, or leares the 
time, manner, and estent of its exercise in the discretion of the trustee, 
the power is discretionary. 

4. Same- 
The court will always compel the trustee to exercise a mandatory power : 

but will not undertake to control the esercise of a discretionary power 
except to prevent abuse of discretion. 

A trustee abuses his discretion in exercising or failing to exercise a 
discretionary power if he acts dishonestly, or if he acts with an improper 
motive even though not a dishonest one, or if he fails to use his judgment, 
or if he acts beyond the bounds of a reasonable judgment. 

6. Same: T ~ u s t s  § lob-- 
A provision in a will that  the trustee might convey any part  or all  of the 

share of the corpus of a beneficiary to the beneficiary i f  in the trustee's 
judgment i t  is necessary or best for the welfare of the cestui and con- 
sistent with the welfare of trustor's family and estate, confers a discre- 
tionary power. 
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7. Sa,me: Trial § 59--Judgment held based upon find:ings of ultimate facts 
as distinguished from conclusions of law. 

I n  a n  action to compel a trustee to exercise a discretionary power upon 
the ground of abuse of discretion in that  the trustee acted with the im- 
proper motive of prejudice and failed to use his judgment, held findings 
by the court that  the trustee had not abused his discretion or acted arbi- 
trarily, that  the trustee's conclusion not to exercise the power w a s  con- 
sistent with the intentions of trustor and that  the exercise of the power 
was not for the best welfare of the beneficiaries nor the welfare of the 
family ( the basis set out in the instrument for the determination of 
whether the power should be exercised or not) a r e  findings of ultimate 
facts a s  distinguished from legal conclusions, and rrupport the conclusion 
that  the beneficiaries were not entitled to compel the exercise of the power. 

8. Evidence § 26 M - 
Where plaintiffs introduce evidence tending to show they had been 

harassed by litigation over the trust estate, defendants a re  entitled to 
introduce judicial records tending to show that  plaintiffs themselves had 
instituted such litigation in order to rebut plaintiffs' implication. 

9. Appeal and  Error § 30- 
The admission of evidence over objection cannot be held prejudicial 

when evidence of the same import is theretofore or thereafter admitted 
without objection. 

10. Evidence § 43- 
Where the mental s ta te  of trustee in refusing to exercise a discretionary 

power is in issue, a letter written by him to his co-trustee setting forth his 
motives and reasons for refusing to exercise the power upon the original 
application of the beneficiaries is held competent even though the letter 
was never mailed, since i t  is a relevant circumstance tending to show his 
s tate  of mind a t  the time in question. 

1 1 .  Evidence § 1% 
Evidence otherwise incompetent may be competent for the purpose of 

corroborating the sworn testimony of the witness a t  the trial. 

12. Appeal a n d  Error 9 30- 

The admission of immaterial evidence in a trial by the court under 
agreement of the parties will not be held for reversible error when its 
admission could not have affected the decision of the court. 

APPEAL by plaintiffs f r o m  Bone, J., a t  M a y  Term,  1951, of WAKE. 
Consolidated c i r i l  actions by Elizabeth G. Woodard and  Bessie W. 

Campbell against  W. G. Mordecai, a s  a successor trustee under  t h e  will 
of Moses W. Woodard, and  others, t o  require defendant  trustee t o  exer- 
cise a discretionary power granted by  the will, a n d  t o  join h i s  co-trustee, 
t h e  First-Citizens B a n k  & T r u s t  Company,  i n  conveying par t s  of t h e  
t rus t  corpus t o  t h e  plaintiffs f ree  f r o m  the  t rust .  
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The record discloses the following facts : 
1. Moses W. Woodard died a t  his domicile in Wake County, North 

Carolina, on 27 April, 1915, leaving his wife, Elizabeth G. Woodard, his 
son, Moses W. Woodard, Jr., and his daughter, Bessie W. Campbell. 

2. Moses W. Woodard left a last will, which was forthwith admitted 
to probate in the Superior Court of Wake County. The portions of this 
instrument pertinent to this litigation are as follows : 

Item Five: I give, devise and bequeath all the rest and residue of my 
property and estate of whatsoever nature and wheresoever the same may 
be to Charles H. Belvin and Joseph G. Brown, both of Raleigh, N. C. 
to be by them held in trust for the use and benefit of my said wife and my 
said son and my said daughter in the manner following: 

The said Trustees if they deem best, shall have the power (without 
being required to get an order of court for that purpose) to sell, convey 
and convert into money, any part or all of said trust estate and to receive 
the proceeds of such sale; to invest the same and also any money belong- 
ing to my estate as they deem best and if they see fit, to sell, convey and 
convert into money any or all of such investments and to reinvest the 
proceeds of such sale; to again sell, convey and convert into money and 
reinvest, when, as often, and in such manner as they see fit-such sales to 
be private or public, for cash or on time, as such trustees deem best-to 
make, execute and deliver any and all deeds or other paper writings and 
to do all things requisite and necessary to effectually carry out the trusts 
herein declared; to receive the income from such trust estate and from 
all such investments and after paying out from such income the taxes and 
other charges on such trust estate, repairs, insurance and other expenses 
connected therewith, and the costs and charges of executing the trust to 
dispose of such trust estate and the income therefrom as follows : 

"A." Until the marriage of my said wife, Elizabeth, or if she does not 
marry again, then until her death, unmarried, to divide semiannually 
the net income from said trust estate into as many equal shares as there 
shall be wife of mine, then alive and unmarried, and son of mine then 
alive or son of mine dead but with lineal descendants then alive and 
daughter of mine then alive or daughter of mine dead but with lineal 
descendants then alive, and to pay such shares of income to such wife, 
son and daughter or the lineal descendants of such deceased son or daugh- 
ter-such lineal descendants to stand per stirpes in the place of their 
deceased parents and together take the share which such deceased parent 
would have taken if alive a t  that time. 

Upon the marriage or death of my said wife her interest in said trust 
estate shall cease and determine and shall go and belong to my said son 
and daughter and their lineal descendants in the same manner as is here- 
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inafter provided for the holding and disposing of the original shares of 
said son and daughter in said trust estate. 

"B." During the natural life of my said daughter, Bessie, to divide 
semi-annually the net income from said trust estate into as many equal 
shares as there shall be daughter of mine then alive and wife of mine, 
then alive and unmarried, and son of mine then alive or son of mine dead 
but with lineal descendants then alive and to pay such shares of income 
to such daughter, wife and son or the lineal descendants of such deceased 
son-such lineal descendants to stand per s t irpes  in the place of their 
deceased father and take the share which he would have taken if alive a t  
that time. 

Upon the death of my said daughter leaving lintla1 descendants sur- 
viving her, said Trustees shall divide the corpus  of said trust estate into 
as many equal shares as there shall be such daughter deceased and wife 
of mine alive, and unmarried, at  that time and son of mine then alive or 
son of mine dead but with lineal descendants then alive and shall pay, 
deliver and convey absolutely and in fee simple one. of said shares per 
stirpes,  to such lineal descendants as my said daughter shall have so left 
her surviving, upon which payment the trust as to that share shall cease 
and determine. 

Upon the death of said Bessie without leaving anv lineal descendants 
surviving her, then her interest in said trust estate shall cease and deter- 
mine and shall go and belong to my said wife and son and his lineal 
descendants in the same manner as is herein provided for the holding 
and disposing of the original shares of my said wife and son in said trust 
estate. 

"C." During the natural life of my said son, Moses, to divide semi- 
annually the net income from said trust estate into a3 many equal shares 
as there shall be son of mine then alive and wife of mine then alive and 
unmarried and daughter of mine then alive or daughter of mine dead but 
with lineal descendants then alive and to pay such :shares of income to 
such son, wife and daughter or the lineal descendants of such deceased 
daughter-such lineal descendants to stand per s t irpes  in the place of 
their deceased mother and together take the share which such deceased 
mother would have taken if alive at that time. 

Upon the death of my said son leaving lineal descendants surviving 
him the said Trustee shall divide the corpus  of such trust estate into as 
many equal shares as there shall be such deceased son and wife of mine 
alive and unmarried a t  that time, and daughter of mine alive or daughter 
of mine dead but leaving lineal descendants alive a t  that time and shall 
pay, deliver and convey absolutely and in fee simple one of said shares 
per s f i rpes  to the lineal descendants which the said Moses shall have so 
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left him surviving, upon which payment the trust as to that share shall 
cease and determine. 

Upon the death of said Moses without leaving any lineal descendants 
surviving him, then his interest in said trust estate shall cease and deter- 
mine and shall go and belong to my said wife and daughter and such 
daughter's lineal descendants in the same manner as is herein provided 
for the holding and disposing of the original shares of said wife and 
daughter in said trust estate. 

Item Six: All the property and estate acquired by said Trustees by 
means of the assets belonging to my estate, whether by reason of increase 
of values or by change of investment or otherwise, shall be held by said 
Trustees upon the same trusts as those declared for the holding of the 
property and estate originally bequeathed and devised to them. No 
investment shall be made nor shall any investment be changed nor any 
sale be made, deed or other paper writing, delivered, except by the consent 
and concurrence of both Trustees. 

The said Trustees (if they in their judgment deem i t  necessary or best 
for the welfare of the cestui que trust, and consistent with the welfare 
of my family and estate) may from time to time, advance, deliver and 
convey absolutely and in fee simple, free from the trust, to my said wife 
if unmarried or to my said daughter after she arrives at  the age of 21 
years or to my said son after he arrives at  the age of 21 years, any part 
or all of the share of the corpus of the trust estate above provided for 
his or her benefit and thus terminate the trust so far  as i t  affects the 
property so advanced, delivered and conveyed and the receipt of such 
cestui que trust shall be a complete release and discharge of said Trustees 
for so doing. But in case of such advancement the amount so advanced 
shall be counted in estimating the amount of the corpus of the estate for 
division and charged up to the share of the person so receiving the same 
and deducted from the payment on division to his or her lineal descend- 
ants; and in estimating the income for division, interest shall be counted 
on such advancement at  the rate of 3% per annum and be charged up to 
the share of income of the person so advanced and be deducted from the 
payment of income to the party so advanced or to his or her lineal 
descendants. 

Item Seven: I hereby nominate, constitute and appoint the said 
Chas. H. Belvin and Joseph G. Brown, Executors of this my last will and 
testament, and also Guardians of my said daughter and of my son until 
their arrival at the age of 21 years and direct that neither of them be 
required to give any bond, either as Executor or as Trustee or as 
Guardian. 

Said Ex'ecutors and Trustees for the purpose of settling my estate and 
for the purpose of making the divisions and settlement of the trust estate 
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as above directed shall have the power and are here by authorized as they 
see fit (without being required to get an order of court for that purpose) 
to sell at  private or public sale, for cash or on time, and to convey any 
part or portion of said property and estate, and to receive the proceeds 
of such sale. 

Upon the refusal of either the said Belvin or Brown to qualify as 
Executor or upon the death of either, the other, hsving qualified, shall 
have all the rights and powers and be subject to all the duties herein 
provided for them jointly as Executors. 

Upon the refusal of either the said Belvin or Brown to act as Trustees 
or upon the death of either after acting as Trustee without having ap- 
pointed a substitute as below provided, the successor of the o m  so refusing 
to act or so dying, without appointing such substitute, shall be appointed 
by the proper court in the manner provided by law and the Trustee so 
appointed shall have all the rights and powers and be subject to all the 
duties herein provided for the original Trustee so refusing to act or so 
dying. 

I f  either the said Belvin or the said Brown shall refuse to act as trustee 
or if after having acted as Trustee, shall be unwilling or unable to con- 
tinue to execute the trust and shall desire to be discharged therefrom he 
may by deed duly executed and registered in Wake County, N. C., declare 
such desire, and appoint some other person or corporation to act as 
Trustee in his place and transfer to such person or corporation his inter- 
est in  said property and estate, whereupon such original Trustee shall 
be released from the further discharge of the trust and such appointee 
upon his acceptance of said trust shall have all the rights and powers and 
be subject to all the duties provided in this Will for the Trustee so making 
such appointment. 

3. The corpus  of the trust created by the will of Moses W. Woodard has 
been administered by the original trustees or successor trustees named 
by the court ever since the will was proven. The First-Citizens Bank 
& Trust Company, which is hereafter called the corporate trustee, and 
W. G. Mordecai, who is hereafter designated as the individual trustee, 
have been serving as successor trustees since 2 May, 1949. The corpus  
of the trust now consists of three store buildings in the City of Raleigh, 
which are being rented by the trustees and which have yielded an average 
yearly income of $6,718.30 to each of the beneficiaries named in the will, 
that is to say, Elizabeth G. Woodard, Bessie W. Campbell, and Moses W. 
Woodard, Jr., for the past twenty years. As a result of a new lease of 
one of the buildings, the corpus  of the trust will yield an annual income 
of at  least $14,000.00 to each of the beneficiaries in the immediate future. 

4. Elizabeth G. Woodard, who has not remarried, and 'Bessie W. 
Campbell, T V ~ O  has no living issue, live together in a substantial dwelling 
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owned by the latter at  Pinehurst, North Carolina. Moses W. Woodard, 
Jr., resides in Raleigh, North Carolina, and has three children, namely: 
Moses W. Woodard 111, Mary White Woodard McDonald, and Nancy 
Elizabeth Woodard. 

5. Before commencing this litigation, the plaintiffs, Elizabeth G. 
Woodard and Bessie W. Campbell, made written demand on the trustees 
that they convey one-third of the trust corpua to each of the plaintiffs 
free from the trust. The corporate trustee agreed to comply with the 
demand, but the individual trustee refused to do so. 

6 .  Each of the plaintiffs thereupon brought an action against the indi- 
vidual trustee and the other defendants, praying the court to compel the 
individual trustee to join the corporate trustee in the demanded convey- 
ances or to remove him from his fiduciary office. Under a subsequent 
agreement of the parties, these actions were consolidated for trial, judg- 
ment, and all other purposes under the title assigned to them on this 
appeal. 

7. The complaints of the plaintiffs allege in detail that it is necessary 
or at least best for their welfare that the trustees forthwith convey one- 
third of the trust corpus  to each of them free of the trust; that such 
action by the trustees would be consistent with the welfare of the family 
and estate of the testator; and that in refusing to exercise his discretion- 
ary power in their favor the individual trustee abuses his discretion in 
these respects: (1) He acts with an improper motive, to wit, prejudice; 
and (2)  he fails to use his judgment, i e . ,  he bases his refusal upon an 
arbitrary decision or whim rather than upon a consideration of the rele- 
vant circumstances. 

The answers of the defendants deny the material allegations of the 
complaints, and aver, in substance, that the individual trustee acted in 
good faith and with reason in rejecting the demand of the plaintiffs. 

8. The parties waived trial by jury, and submitted the issues of fact 
and law to his Honor, Walter J. Bone, the presiding judge. After hear- 
ing the evidence adduced by the plaintiffs and the defendants for the 
avowed purpose of sustaining their respective allegations, Judge Bone 
entered a written judgment, containing the statements set forth in the 
opinion and denying the plaintiffs the relief prayed. The plaintiffs 
excepted to the judgment and appealed. 

B u n n  B Arendel l ,  H a r r i s  & Poe ,  and T a y l o r  d Al len  for plaintif fs,  
appellants.  

Ful ler ,  Reade,  Urnstead & F u l l e ~  for de fendan t ,  W .  G. Mordecai ,  co- 
trmstee, appellee. 

Bmss f i e ld  B M a u p i n  for the de fendan t ,  Moses  W.  Woodard ,  Jr., ap- 
pellee. 
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T. Lacy Williams for the defendants, Jloses W .  Woodard 111, Mary 
White Woodard McDonald, and ATancy Elizabeth Ihodard ,  appellees. 

ERVIN, J. The plaintiffs make these assertions l,y their assignments 
of error: 

1. That the judge did not observe the provisions of G.S. 1-185, specify- 
ing that "upon the trial of an issue of fact by the court, its decision shall 
be given in  writing, and shall contain a statement of the facts found, and 
the conclusions of law separately." 

2. That the judge committed prejudicial error in admitting certain 
testimony tendered by the defendants. 

These objections will be considered in their numerical order. 
The contention of the plaintiffs that the judge did not comply with 

G.S. 1-185 is epitomized in their hrief in this fashion : "An examination 
of the judgment fails to disclose any separate finding of facts, or any 
finding of material facts." 

This contention presents these problems: ( I )  What does G.S. 1-185 
require of the judge? (2)  What are the material facis in this litigation? 
The first problem necessitates a construction of the statute; and the 
second involves a consideration of the rules under which courts require 
trustees to exercise powers granted by trust instruments. 

Where a jury trial is waived by the parties to a c i ~ i l  action, the judge 
who tries the case is required by G.S. 1-185 to do three things in writing: 
(1)  To  find the facts on all issues of fact joined on the pleadings; (2 )  to 
declare the conclusions of law arising upon the facts found; and (3) to 
enter judgment accordingly. Dailey v. Insurance Co., 208 N.C. 817, 
182 S.E. 332; Shore v. Bank,  207 N.C. 798, 178 S.E. 572. I n  addition, 
he must state his findings of fact and conclusions of law separately. 
Foushee v. Pattershall, 67 N.C. 453. The judge complies with this last 
requirement if he separates the findings and the cordusions in such a 
manner as to render them distinguishable, no matter how the separation 
is effected. 64 C.J., Trial, section 1091. 

There are two kinds of facts: Ultimate facts, and evidentiary facts. 
Ultimate facts are the final facts required to establish the plaintiff's 
cause of action or the defendant's defense; and evidentiary facts are those 
subsidiary facts required to prove the ultimate facts. Long v. Love, 230 
N.C. 535, 53 S.E. 2d 661; Brown v. Hall, 226 N.C. 722, 40 S.E. 2d 412; 
Hawkins v. Moss, 222 N.C. 95, 21 S.E. 2d 873. G.S. 1-185 requires the 
trial judge to find and state the ultimate facts only. Eley v. R. R., 165 
N.C. 78, 80 S.E. 1064; Bloss v. Rahilly, 16 Cal. 2d 170, 104 P. 2d 1049; 
McCarty v. Sauer, 64 Idaho 748, 136 P. .2d 742; Black 2,. Gunderson, 
46 S.D. 642, 195 N.W. 653; Sandall v. Hoskins, 104 Utah 50, 137 P. 2d 
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819; Gerve v. Medford Bridge Co., 205 Wis. 68, 236 N.W. 528; 64 C.J., 
Trial, section 1099. 

The powers of a trustee are either mandatory or discretionary. A 
power is mandatory when it authorizes and commands the trustee to per- 
form some positive act. Brurnmett v. Hewes, 311 Mass. 142, 40 N.E. 2d 
251; I n  re Carr's Estate, 176 Misc. 571, 28 N.Y.S. 1215. A power is 
discretionary when the trustee may either exercise it or refrain from 
exercising it, Welch v. Trust  Co., 226 N.C. 357, 38 S.E. 2d 197; Bennett 
v. Norton, 171 Pa. 221, 32 A. 1112; or when the time, or manner, or 
extent of its exercise is left to his discretion. Gosson v. Ladd, 77 Ala. 
223; City  of S a n  Antonio v. Zogheib (Tex. Civ. App.), 70 S.W. 2d 333. 

The court will always compel the trustee to exercise a mandatory power. 
Albright v. Albright, 91 N.C. 220. I t  is otherwise, however, with respect 
to a discretionarv Dower. The court will not undertake to control the " A 

trustee with respect to the exercise of a discretionary power, except to 
prevent an abuse by him of his discretion. The trustee abuses his dis- 
cretion in exercising or failing to exercise a discretionary power if he 
acts dishonestly, or i f  he acts with an improper even though not a dis- 
honest motive, or if he fails to use his judgment, or if he acts beyond the 
bounds of a reasonable judgment. The American Law Institute's Re- 
statement of the Law of Trusts, section 187; Carter v. Young,  193 N.C. 
678, 137 S.E. 875; 65 C.J., Trusts, section 539. 

The will expressly authorizes the successor trustees to exercise all the 
powers conferred by i t  upon the original trustees. The power to convey 
parts of the trust corpus to the widow and children of the testator free 
from the trust is clearly discretionary. The trustees are permitted to 
make such conveyances, but they are not required to do so. The plaintiffs 
recognize the discretionary nature of the power. They predicate their 
causes of action on the theory that the court must compel the individual 
trustee to join the corporate trustee in conveying parts of the trust corpus 
to them free from the trust to prevent an abuse by the individual trustee 
of the discretion reposed in him. Properly interpreted, their complaints 
allege that in refusing to exercise his discretionary power in their favor 
the individual trustee abuses his discretion in these respects: (1) That 
he acts with an improper motive, to wit, prejudice; and (2)  that he fails 
to use his judgment, ie . ,  he bases his refusal upon an arbitrary decision 
or whim rather than upon a consideration of the relevant circumstances. 

When his written decision is read aright, it appears that the trial judge 
found and stated these things: (1) That the individual trustee has not 
abused his discretion or acted arbitrarily in respect to the matters men- 
tioned in the complaints, but, on the contrary, has "acted . . . with 
discretion, reasonableness, and good judgment"; ( 2 )  that the conclusion 
reached by the individual trustee? on his disagreement with the corporate 



472 I N  T H E  SUPREME COURT. [234 

trustee, i e . ,  that the trustees ought not to convey one-third of the trust 
c o . r p  to each of the plaintiffs at  this time, is "the correct one . . . and 
is consistent with the intentions of the trustor, Moses W. Woodard"; and 
( 3 )  "that i t  is not necessary nor best for the welfar? of the plaintiffs nor 
either of them, nor to their best interest, nor consistent with the welfare 
of the family and the estate of the trustor, Moses W. Woodard, that a 
one-third part of the corpus of the . . . trust estate be . . . distributed 
to each of" the plaintiffs. 

We are confronted a t  this point by the question whether these state- 
ments of the judge are ultimate facts or legal concl~isions. Ultimate facts 
are those found in that vaguely defined area lying between evidential 
facts on the one side and conclusions of law on the other. Christmas v.  
Cowden, 44 N.M. 517,105 P. 2d 484; Scott v. Cbmadi ,  80 Ohio App. 39, 
74 S.E. 2d 563. I n  consequence, the line of demarcation between ulti- 
mate facts and legal conclusions is not easily drawn. 54 C.J., Trial, 
section 1151. An ultimate fact is the final resulting effect which is 
reached by processes of logical reasoning from the evidentiary facts. 
Rhode v. Bartholomew, 94 Cal. App. 2d 272, 210 P. 2d 768; Citizens 
Securities & Investment Co. v. Dennis, 236 111. 307; Xining Securities 
Co. v. Wall, 99 Mont. 596, 45 P. 2d 302; Christmtls v.  Cowden, supra; 
Oregon Home Builders v. Montgomery Inv.  Co., 94 Or. 349, 184 P. 487. 
Whether a statement is an ultimate fact or a conclusion of law depends 
upon whether it is reached by natural reasoning or by an application of 
fixed rules of law. Maltz v. Jackoway-Ratz Cap. Co., 336 Mo. 1000, 
82 S.E. 2d 909; Tesch v. Industrial Commission, 200 Wis. 616, 229 N.W. 
194. 

When the statements of the judge are measured by this test, it is mani- 
fest that they constitute findings of ultimate facts, l.e., the final facts on 
which the rights of the parties are to be legally determined. They settle 
all the material issues of fact raised by the pleadings. I n  addition, they 
warrant the readily distinguishable conclusion of law "that the plaintiffs 
do not have the right to require a division of the corpus of the trust 
estate . . . as requested and demanded by them," and the judgment 
denying the plaintiffs the relief sought by them. These things being true, 
the judge complied with all the requirements of G.13. 1-185. 

This brings us to the assignments of error based on the admission of 
testimony presented by the defendants. 

On 25 May, 1960, Elizabeth G. Woodard wrote a letter to the trustees, 
charging, in  substance, that her life had been marred and her health 
injured by "court battling." The plaintiffs introduced this letter in 
evidence at  the trial to support allegations of the widow's complaint that 
she had been deprived of '(strength, pleasure, happiness, and enjoyment 
. . . by being involved in trials and law suits" with persons serving as 
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trustees of the estate of her husband, and that a conveyance of one-third 
of the trust corpus to her was necessary to free her from "court struggles" 
and to restore her peace of mind. This being so, the court rightly re- 
ceived in evidence the judicial record showing that in 1931 the plaintiff, 
Elizabeth Q. Woodard, unsuccessfully applied to the Superior Court of 
Wake County in a former action for a decree compelling the Raleigh 
Savings Bank & Trust Company, the then trustee, to transfer a portion 
of the trust corpvs to her. The record tended to rebut the implications 
of the widow's charge that she had been harassed by much vexatious 
litigation instituted by the trustees. The exception to the admission of 
the judicial record would be unavailing to plaintiffs, however, even if its 
contents were incompetent; for virtually the same evidence was elicited 
by defendants without objection from plaintiffs on the cross-examination 
of Bessie W. Campbell, who testified at  the trial. Davis v. Davis, 228 
N.C. 48,44 S.E. 478; Merchant v. Lassiter, 224 N.C. 343,30 S.E. 2d 217. 

When he decided not to exercise the discretionary power in favor of 
the plaintiffs, the individual trustee addressed a letter to Thomas G. 
Chapman, the trust officer of the corporate trustee, setting forth in 
detail the motives and reasons for his decision. He  did not mail or 
deliver the letter to Chapman but retained i t  and identified i t  at  the trial. 
The judge received the letter in evidence over the exception of the plain- 
tiffs. He  did not err in so doing. The allegations of the complaint that 
the individual trustee acted arbitrarily and with an improper motive 
when he rejected the demand of the plaintiffs put the state of mind of 
the individual trustee a t  that time directly in issue. As a consequence, 
the letter was competent under the rule that "where the existence of a 
particular mental state in a particular individual is a relevant fact, his 
declarations which indicate the existence or nonexistence of such state 
are admitted as circumstantial evidence, even though the declarant him- 
self may be available as a witness." 31 C.J.S., Evidence, section 255. 
See, also, in this connection: I n  re Carson's Estate, 184 Cal. 437, 194 P. 
5, 17 A.L.R. 239; Wigmore on Evidence (2d Ed.), section 1729; Stans- 
bury: North Carolina Evidence, section 255. The letter was also admis- 
sible to corroborate the sworn testimony of the individual trustee at  the 
trial to the same effect. S. v. Noland, 204 N.C. 329, 168 S.E. 412; 
Insurance Co. v. Gavin, 187 N.C. 14, 120 S.E. 820. 

Chapman, the trust officer of the corporate trustee, was not a witness 
at  the trial. The individual trustee testified that he and Chapman inter- 
viewed both of the plaintiffs relative to their demand for parts of the 
trust corpus; that he thereafter suggested to Chapman that they ought 
to consult Moses W. Woodard, Jr., the other beneficiary, and ascertain 
his opinion on the subject; and that Chapman thereupon stated that "he 
couldn't do it" because "it might complicate matters." The plaintiffs 
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took an  exception to  the receipt of the extrajudicial statement of Chap- 
man, which appears to be incompetent hearsay. Nevertheless, its re- 
ceipt was not prejudicial t o  plaintiffs on the present record. The  liti- 
gation involved the conduct of the individual trustee, and not that  of the 
corporate trustee or its trust officer. Consequently, the statement of 
Chapman was immaterial, and did not affect the decision of the able and 
experienced judge who tried the issues of fact. Young v. Stewart, 191 
N.C. 297,131 S.E. 735; In  re Rawlings' Will, 170 N.C. 58, 86 S.E. 794. 

I t  is noted, in closing, tha t  the judgment is not to  be construed to 
preclude the trustees from exercising the discretionary power i n  the 
future if they jointly conclude that  its exercise is "necessary or best for 
the welfare of the cestui que trust, and consistent with the welfare of . . . 
( the) family and estate" of the testator. 

F o r  the reasons given, the judgment is 
Affirmed. 

STATE v. CLYDE BRANNON A K D  EDGAR GARREX. 

(Filed 21 November, 1951.) 
1. Homicide 9 25- 

Where the evidence shows an intentional killing with a deadly weapon, 
nonsuit may not be allowed on the charge of second degree murder not- 
withstanding defendants' contention, supported by evidence, that they 
killed deceased in self-defense in arresting him in the discharge of their 
official duties as  law enforcement officers, since the ]wesumption from the 
intentional killing with a deadly weapon takes the (case to the jury with 
the burden upon defendants to show matters in mitigation or excuse. 

2. Homicide 5 
Any error in the submission of the question of guilt of murder in the 

second degree is rendered harmless by a rerdict of manslaughter. 

8. Criminal Law § 53d- 
The failure of the court to charge the jury not lo consider testimony 

to which the court had sustained defendants' objectioils will not be held for 
error when the record discloses no objections were made to the eliciting 
questions, no request to strike the answers interposed, and no request 
made that the court instruct the jury not to consider the answers. 

4. Criminal Law § 8lc (3)- 
The admission of testimony to the effect that deccxased was very weak 

a t  the time the fatal shot was fired will not be held for prejudicial error 
when there is competent expert medical testimony tending to show that 
of necessity deceased mas in a weakened condition a t  that time. 
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5. Criminal Law Q 78e (2) - 
Misstatement of the contentions of the State or of the defendants must 

be brought to the court's attention in apt time. 

6. Arrest Q 2: Homicide Q 27f- 
Exception to the charge for the court's failure to explain the difference 

between self-defense as applied to ordinary persons and as applied to 
officers attempting to make a lawful arrest cannot be sustained when the 
record discloses that the court fully charged the jury as to defendants' 
right in making a lawful arrest to be the aggressors and to use all reason- 
able force apparently necessary to overcome any resistance, even to the 
taking of life, in discharging their duty to arrest deceased. 

7. CrMnaI Law Q 8lc (2)- 
Exceptions to the charge will not be sustained when the charge is with- 

out prejudicial error upon a contextual construction. 

APPEAL by defendants from Rudisill, J., August Term, 1951, of 
CHEROKEE. 

The defendants were tried on a bill of indictment charging them with 
murder i n  the first degree of one Hoyt Barton. Upon the call of the case 
for trial, the solicitor announced in  open court that  the State would not 
ask for a verdict of murder in the first degree, but would ask for a ~ e r d i c t  
of murder i n  the second degree, or manslaughter, as the evidence might 
warrant. 

The evidence of the State tends to  show that  about 4:30 or 5 :00 p.m., 
9 June, 1951, the deceased, Hoyt Barton, and Bill Palmer, were playing 
a game of pool in Brownie's Pool Room in Murphy, Cherokee County. 
North Carolina. They had both been drinking. During the course of the 
game they went into the rest room to take another drink. 3 s  they were 
about to take a drink, Clyde Brannon, Chief of Police of Murphy, came 
into the rest room, took the bottle of whisky and poured i t  out. Accord- 
ing to the testimony of Bill Palmer who testified for the State, after the 
officer poured the whisky out, Hoyt Barton returned to the pool table and 
some words, which the witness did not remember, passed between the 
officer and Barton, and the first thing he knew the officer was going 
toward Barton with his blackjack. Barton struck the officer with his fist 
and knocked him down and the officer said, "Bill, get him." "I walked 
over to where Hoyt was and took him out of the pool room, and we went 
up  toward the Safety Cab stand. When we got to the corner, about 
one-half block, and turned out to the cab stand, we noticed Clyde was 
following us, and Hoyt turned facing him and backed over to the cab 
stand. I said to Clyde, 'Let Hoyt get in the cab and go home. and if you 
got anything against him, take i t  out some other time,' and Clyde said, 
'No, I am going to kill the s.0.b. or put him in jail.' Hoyt was standing 
with the cue stick in his hand, sliding his a rm around the cue $tick and 
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twisting his arm. I heard Hoyt say, 'Clyde, when you kill me you will 
kill five little kids,' and about that time Clyde raised his gun a little and 
shot, and then Hoyt came toward him with the cue stick and struck him 
with the cue stick, and then E d  Garren (a  special police officer not on 
duty a t  the time) came up and was drawing to hit him with the blackjack 
and Hoyt tried to tear loose from him and then Brarmon shot again, and 
then Hoyt hit him with the cue stick again, and . . . E d  Garren and 
Clyde and Hoyt all got together again and Clyde tmd Hoyt had their 
arms around each other and the gun fired again, and after the gun was 
fired E d  gave Hoyt a shove and Hoyt went down . . . and E d  Garren 
went up and got the pistol and went away a few stops . . . and turned 
around facing Hoyt and Hoyt was 1 2  or 15 feet away from him, and then 
E d  Garren fired and then Hoyt took a side step and went down on the 
pavement. Brannon was about 10 or 1 2  feet from Hoyt when he fired 
the first shot . . . I had not heard anything said about arresting Hoyt." 
On cross-examination, this witness testified, "I knew it was unlawful to 
take nontax-paid liquor. I knew that Hoyt and me had been caught in 
the violation of the law." 

The testimony of this witness as to what occurred after Barton and 
Palmer left the pool room, was corroborated by E d  Dockery and R. V. 
Dockery, who testified for the State, each one testifying that the defend- 
an t  Brannon shot Barton before Barton hit him with the cue stick. The 
State's evidence further tends to show that the defendant officers said 
nothing to the deceased about arresting him except the statement made in 
his presence by the defendant Brannon to Bill Palmer that he intended 
to kill him or take him to jail. The evidence also tends to show that 
Barton had dropped the cue stick and "was sort of slumped when he was 
shot by Garren." 

After the shooting the deceased was taken to a hospital and died four 
o r  five days later from the results of the multiple gunshot wounds in- 
flicted on him by the defendants. 

The evidence of the defendants is in sharp conflict with that of the 
State. The defendant Brannon testified: That when he walked in the 
pool room and saw Palmer and Barton go into the rest room, he walked 
back there and saw Barton hand Palmer a bottle. ITe said, '(Boys, I'll 
take that," and Barton said, "G- d- you, you can't do that." H e  took 
the liquor out of Bill Palmer's hand and poured it out. R e  then said, 
"Hoyt, go home," and he said, "I am not going.'' When he would not go 
home, he said, "Hoyt, you are under arrest," then they scu5ed around 
over the floor. He  had known the deceased for fifteen years; that he 
judged him to be over six feet tall; weight around 190 to 200 pounds; 
that he was about 35 years of age, and that he knew he had the reputation 
of being a dangerous and violent man when drunk. That Barton grabbed 
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him and he called for help. "He hit me three or four times. My weight 
is 158 pounds. I am 5 feet 7 inches tall, and am 45 years of age . . . I 
got loose from him and he hit me again then he knocked me down and 
I got up and ran around the table to keep him from getting me any more. 
Then he got a cue stick and I told the fellows there in the pool room, 'If 
not any of you fellows are going to help me, go outside and get help for 
me.' . . . I told Bill Palmer to help me, and Bill got a-hold of him and 
stopped him . . . I deputized Bill Palmer to help me . . . I got outside 
and met E d  Garren . . . who was an extra policeman, and I deputized 
him to help me. I gave Garren my blackjack, and I told Hoyt, 'You are 
under arrest, you have to go with me,' and kept telling him to drop the 
cue stick and go with me like a man, and got up there, and Bill said he 
would take him home. I said, 'Bill, don't interfere any more. I am going 
to take him.' Then Hoyt said, 'Then shoot me, G- d- you.' " 

This witness denied saying he was going to take Barton to jail or kill 
him, but testified that as the deceased was in the act of hitting him with 
the cue stick he shot at  his right arm;  that the deceased hit him several 
times with the cue stick and he shot at  his left arm. He  further testified 
he was unconscious when the third shot was fired and does not remember 
anything about it. 

The defendant Garren testified: "I didn't see what happened to 
Brannon and Barton in the pool room. I saw Barton get shot the first 
time. I don't know where it hit him. I saw him shot the second time 
. . . I shot at  his leg. He had been shot at three times when I shot. 
I didn't know whether he had been hit or not. R e  talked to me before 
I shot him. I backed off three or four steps. I think he had the cue 
stick in his hand when I shot." 

The State offered a number of witnesses who testified that the deceased 
did not have the general reputation of being a dangerous and violent man. 

The jury returned a verdict of guilty of manslaughter. 
From the judgment entered, the defendants appeal, and assign error. 

Attorney-General McMuZlan and Assistant Attorney-General Bruton 
for the State. 

C. E. Hyde and 0. L. Anderson for appellants. 

DENNY, J. The failure of the court below to sustain the defendants' 
motion for judgment as of nonsuit, and their motion for a directed verdict 
of acquittal as to the charge of murder in the second degree, is assigned 
as error. 

The ruling of the court below on these motions was proper and will 
be upheld. I t  is true the defendants were law enforcement officers and 
are contending that they killed the deceased in self-defense while in the 
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discharge of their o5cial duties. Nevertheless, thif does not change the 
general rule that where the evidence shows an intentional killing with a 
deadly weapon, the law implies malice, and the bjtate cannot be non- 
suited. As stated in S. v. Utley, 223 N.C. 39, 25 S.E. 2d 195, "And when 
this implication is raised by an admission or proof oi' the fact of an inten- 
tional killing, the burden is on the defendant to shorn to the satisfaction 
of the jury facts and circumstances su5cient to reduce the homicide to 
manslaughter or to excuse it." S. v. Vaden, 226 N.C. 138, 36 S.E. 2d 
913; S. v. Debnam, 222 N.C. 266, 22 S.E. 2d 562; S ,  v. Xosley, 213 N.C. 
304,195 S.E. 830; S. v. Terrell, 212 N.C. 145,193 S.E. 161; S. v. Keaton, 
206 N.C. 682, 175 S.E. 296; S. v. Johnson, 184 N.C. 637, 113 S.E. 617. 

Furthermore, submission to the jury of the question of the guilt of the 
defendants of murder in the second degree was harmless since the jury 
returned a verdict of manslaughter. S. v. Artis, 283 N.C. 348, 64 S.E. 
2d 183; S. v. Beachurn, 220 N.C. 531, 17 S.E. 2d 674; S. v. Blackwell, 
162 N.C. 672, 78 S.E. 316. 

The defendants assign as error the failure of the court to instruct the 
jury not to consider statements made by the witnesses R. V. Dockery and 
E d  Dockery to the effect that "Hoyt (the deceased) got so weak" just 
before the defendant Garren fired the last shot. Thl? court sustained the 
objections to the statements even though the defendants interposed no 
objections to the preceding questions. 

Since no objections were made to the questions which preceded the 
statements and no request to strike the answers were interposed, and no 
request was made to the court to instruct the jury not to consider them, 
these exceptions were waived. 8. v. Holland, 216 Y.C. 610, 6 S.E. 2d 
217 ; S. v. Gooding, 196 N.C. 710, 146 S.E. SO6 ; S. v. Green, 152 N.C. 
835, 68 S.E. 16. Moreover, we consider the statements harmless in view 
of the medical and other testimony which was before the jury. Barton 
had been shot three times by Brannon before he was shot by Garren, and 
if Garren's own testimony is to be believed, he fired the fourth shot which 
entered the left leg of the deceased. This shot, accoi-ding to the medical 
testimony, entered the left leg near the groin and czme out through the 
thigh. Prior thereto, one shot had entered the right forearm of the 
deceased and came out about an inch and a half below his elbow, and 
another one entered the back of the left arm and camt> out the front above 
the elbow. Still another shot entered his right chest ; this bullet ranged 
upward and punctured the upper right part of his lung and fractured 
his windpipe. 

The appellants have preserved and brought forward thirteen exceptions 
to contentions of the State, or the defendants, as given to the jury by the 
court in its charge. 
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I t  is well settled that any misstatement of the evidence by the trial 
judge in reciting the contentions of the State, or a defendant, should be 
brought to his attention in apt time in order to afford him an opportunity 
for correction. 9. v. Shackleford, 232 N.C. 299, 59 S.E. 2d 825; S. I!. 
Warren, 227 X.C. 380, 42 S.E. 2d 350; S. v. Riggerstaff, 226 N.C. 603, 
39 S.E. 2d 619; S. v. Smith, 221 N.C. 400, 20 S.E. 2d 360. 

The defendants complain and assign as error the failure of the court to 
properly define and apply the law to the facts and explain the difference 
between self-defense as applied to ordinary persons and as applied to 
officers attempting to make a lawful arrest. 

Pertinent parts of the charge complained of with respect to the rights 
and duties of officers while making an arrest, are as follows : "If you find 
from the evidence that the defendant Brannon apprehended the deceased, 
Hoyt Barton, in a violation of the prohibition law, I charge you that it 
was the duty of the officers to place him under arrest . . . The officers 
owed the deceased no duty to allow him to go horne nor were they required 
or under any duty to put off the arrest to a more favorable time. . . . 

"The court further charges you that where an officer has legal authority 
to arrest, and while using proper means, if resisted, he may repel force 
with force and need not give back an inch ; but he may not use excessive 
force. . . . When an offender resists arrest the officer may use sufficient 
force to overcome resistance, and if the resistance is with a deadly or 
dangerous weapon, and I charge you that the cue stick introduced in 
evidence here is a deadly weapon, the officer may resort to such force as 
necessary to avoid serious injury and accomplish the arrest. He  is never 
required under such circumstances to afford the resisting offender the 
opportunities of a fair and equal struggle, but may avail himself of any 
advantages that arise in the conflict. 

"It is the law of this State, and I charge you that forcible resistance 
to lawful arrest will not be sanctioned. As against those who defy its 
decrees and threaten violence to its officers, the law commands that its 
mandates be executed, peaceably, if they can, forcibly if they must. S n  
officer making an arrest, either in case of felony or misdemeanor, may 
meet force with force, sufficient to overcome it, eren to the taking of life 
if necessary . . . He is rightfully the aggressor, and he may use such 
force as is necessary to overcome any resistance. . . . 

". . . Where officers, engaged in making arrests, are acting in good 
faith, and force is required to be used, their conduct should not be 
weighed in golden scales. I therefore charge you, gentlemen of the jury, 
that if you should find from the evidence in this case that the defendants 
used no more force than appeared to them to be necessary at  that time 
and under the circumstances then confronting them, the homicide would 
be justifiable and it would be your duty to return a verdict of not guilty. 
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"I charge you that i t  is the law in this State that duly summoned 
assistants or persons deputized by an officer attempting to make an arrest 
are under the same protection of the law which is afforded the officer 
attempting such arrest. Therefore, if you find from the evidence that 
the defendant Garren was duly summoned or deputized by the officer 
Brannon to assist in making or attempting to make an arrest of the 
deceased Hoyt Barton, the law affords the defendant Garren the same 
protection as i t  affords the defendant Brannon. 

"If you find from the evidence that Brannon, the police officer, while 
attempting to arrest the deceased for a violation of the prohibition law 
of the State, in the presence of the officer, was withstood and resisted by 
the deceased, and in resisting assaulted the officer with a cue stick . . . 
making i t  appear to the officer i t  was necessary to shoot the deceased in 
order to subdue him and place him under arrest, the action of the officers 
was fully justified. - 

"The court further charges you that an authorized officer of the law 
in arresting an offender may use force, the degree of which is largely 
within his own judgment, as is necessary to accomplish his purpose, and 
when withstood and his authority and purpose made known, he may use 
the force necessary to overcome resistance, to the extent of taking human 
life if that be required for the proper and efficient performance of his 
duty, without criminal liability, unless the force has been excessively and 
maliciously used to such a degree as amounts to a wanton abuse of author- 
i ty;  and this applies whether the offense charged be a felony or misde- 
meanor." 

We do not think this assignment of error is well taken. I t  is not con- 
u 

tended by the appellants that the court's charge on the law ordinarily 
applicable to the right of self-defense is erroneous; and the charge with 
respect to 'the rights and duties of an officer while making an arrest was 
in substantial accord with our decisions on the subject. 

h'tacy, C. J., in speaking for the Court in IIolloway v. Moser, 193 N.C. 
185, said : "An officer, in making an arrest or preventing an escape, either 
in case of felony or misdemeanor, may ~neet  force with force, sufficient 
to overcome it, even to the taking of life, if necessary. S. v. Dunning, 
177 N.C. 559. And he is not reauired. under such circumstances. to 
afford the accused equal opportunikes with him in the struggle. H: is 
rightfully the aggressor, and he may use such force a,3 necessary to over- 
come any resistance . . . I f  the offender put the life of the officer in 
jeopardy, the latter may se defendendo slay him; but he must be carefuI 
not to use any greater force than is reasonably and apparently necessary 
under the circumstances, for necessity is the ground upon which the law 
permits the taking of life in such cases." S. v. Miller, 197 N.C. 445, 149 
S.E. 590; 8. v.  Fain, 229 N.C. 644, 50 S.E. 2d 904. 
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Moreover, the defendants do not except to any specific portion of the 
charge on this phase of the case. And i t  would seem that  if any portion 
of the charge complained of, i n  this respect, is subject to criticism, i t  is 
because i t  was more favorable to the defendants than our decisions re- 
quire. 

We have carefully examined the remaining assignments of error to the 
court's charge, and when it is considered contextually, as i t  must be, it  is, 
in our opinion, without prejudicial error. I n  ye Will of West, 227 N.C. 
204, 41  S.E. 2d 838 ; S. v. French, 225 N.C. 276, 34 S.E. 2d 157; S. v. 
Davis, 225 N.C. 117, 33 S.E. 2d 623; S. v. Manning, 221 N.C. 70, 18 
S.E. 2d 821. 

There are many other exceptions and assignments of error on this 
record which we have not discussed, but after a careful examination and 
consideration of them, none of them, in  our opinion, is sufficient to dis- 
turb the verdict below. 

A careful review of the entire record leads us to the conclusion that  
the real issue in the tr ial  below was whether or not the defendants used 
excessive force in their attempt to subdue and arrest the deceased. The 
jury resolved the issue against the defendants in a tr ial  free from error 
in law. The verdict of the jury will be upheld. 

N o  error. 

RAYMOND POWELL v. MABEL LLOYD. 

(Filed 21 November, 1951.) 
1. Trial 5 2- 

On motion to  nonsuit, evidence supporting plaintiff's claim must be 
considered in the light most favorable to him, giving him the benefit of 
every reasonable inference and intendment. 

2. Automobiles Q 1Sh (2)- 
Evidence tending to show that defendant, driving a t  nighttime without 

tail lights in a drizzle of rain and in heavy fog, suddenly stopped her truck 
without giving warning by hand signal or brake lights, causing a rear-end 
collision by plaintiff's following vehicle, i s  held sufficient to be submitted 
to the jury upon the issue of negligence. G.S. 20-129, G.S. 20-154. 

3. Negligence Q 17- 
The burden of proving contributory negligence rests upon defendant. 

4. Negligence Q 19- 
Nonsuit on the ground of contributory negligence cannot be granted 

unless plaintiff's own evidence, taken in the light most favorable to him, 
establishes contributory negligence so clearly that no other reasonable 
inference or conclusion may be drawn therefrom. 
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5. Automobiles § 18h (3)-Plaintiff's evidence held not  to show contribu- 
tory negligence a s  a mat te r  of law. 

Plaintiff's evidence tended to show that he was riding his inotorcycle 
following defendant's truck a t  nighttime in rain and fog along n highway 
under repair, with barricades a t  long intervals in their lane of traffic, that 
lights from vehicles approaching from the opposite direction interfered 
with plaintiff's vision, that  a s  plaintiff got within thirty feet of the truck 
defendant suddenly stopped her truck 175 feet before reaching a barricade, 
without giving warning by hand signal or brake lights, that  in the emer- 
gency thus created plaintiff, traveling fifteen or twenty miles per hour, 
applied his brakes a s  hard a s  prudent on the met pavement, attempted to 
go around the truck to his right to avoid collision with oncoming traffic to 
his left, and that his front wheel cleared the truck on the right but that  
the back portion of the motorcycle struck the right side of defendant's rear 
bumper, resulting in injury to plaintiff and damage to his motorcycle. 
Held:  Plaintiff's evidence does not disclose contributory negligence as  a 
matter of law, and nonsuit was improridently granted. 

6. Negligence 9 % 

Where sudden emergency is created by the negligence of defendant. 
plaintiff is not required to choose the wisest conduct, but only to choose 
such conduct as  a person of ordinary care and prudence, similnrly situated, 
would have chosen. 

7. Automobiles §§ la, 18h (3)- 

Plaintiff may not be charged with contributory negligence as  a matter 
of law merely because of failure to stop when the lights of oncoming 
traffic partially blind him and interfere with his vision of the road ahead. 

BARNHILL, J., dissenting. 
WISBORNE and DENNY, JJ.,  concur in dissent. 

APPEAL by  plaintiff f r o m  G'wyn, J., J u n e  Term,  1!351, BURKE. 
Civil  action t o  recover f o r  personal i n j u r y  and  property damage re- 

sul t ing f r o m  a collision between plaintiff's motorryale and  defendant's 
truck. 

Plaintiff's evidence tends to  show t h a t  on 7 October. 1949, i n  a rear-end 
collision between the  motorcycle of plaintiff and  the  pickup t ruck of 
defendant, plaintiff sustained a compound f rac ture  of his  leg resulting 
in serious permanent  injury.  H i s  motorcycle caught fire a n d  was prac-  
tically destroyed. T h e  collision happened between Morganton and  Val-  
dese i n  a cnrve on Highway 70, which l ~ i g h w a y  is 16 feet hard  surface 
with 3 feet shoulders. T h e  road was under  repair .  Sere ra l  barricades 
were across the  right-hand portion some distance to  the  east and to the  
west of the  point of collision. T h e  barricade neare:lt the  point of col- 
lision h a d  been placed there a f te r  plaintiff had  passed t h a t  point about 
noon going to Morganton. Plaint i f f  and  defendant  were both t ra re l ing  
i n  a n  easterly direction toward Valdese, plaintiff behind the  defendant. 
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I t  had been raining and at the time was dark, foggy and drizzling rain. 
Plaintiff's vision was impaired by approaching cars, the lights of which 
were "shining high" making i t  difficult for him to see the road ahead. 
His motorcycle was in good condition, his lights and brakes in good 
working order, and he was driving with his lights dimmed. 

At a distance of 175 feet before reaching the barricade ahead, defend- 
ant stopped her truck suddenly directly in front of plaintiff without 
giving either hand or mechanical signal or otherwise indicating her 
intention to stop. She had no tail light burning and no brake light in 
operation. Plaintiff applied his brakes and turned to the right in an 
effort to miss the truck, but some part of the rear bumper of the truck 
caught his motorcycle, crushing his leg. His motorcycle stopped with 
the rear wheel on the hard surface and the front wheel in the edge of the 
ditch. Plaintiff could not cut to the left because of approaching traffic. 
On the next day in the sheriff's office the defendant admitted to Patrol- 
man O'Kelly and to plaintiff's father that "the wreck was her fault; that 
she had no tail lights and that she would take care of it and pay the 
charges." 

Plaintiff testified: "I was traveling 15 to 20 miles per hour. . . . 
When I started around, getting into the curve, I was about 50 feet from 
the truck, and I got half way around the curve. . . . I had got up to 
within 30 feet of her before I thought she would stop. . . . She stopped 
right suddenly. . . . I did not notice anything stopped until I got close 
to it and I did not have time to swerve around and I tried to cut around, 
and I had my brakes on, and not going over 15 miles when going around 
that side and the front wheel got by and the rear, something caught in 
the left side bumper and my leg caught and crushed between i t  and the 
bumper. I nearly got around her on her right side. We were both going 
in the same direction. The reason I did not turn out on the left side was 
a bunch of cars coming meeting me and I was liable to run straight into 
those cars; the cars were coming with their lights shining up high and 
that made it hard for me to see in front. . . . I could not see well because 
of the approaching lights shining up. . . . My motorcycle is made so I 
can dim my lights and I had them on dim. I do not know whether the 
lights approaching me were on dim or not, but they were shining up 
high. . . . She had no tail lights and gave no hand signal. . . . The 
lights and brakes on my motorcycle were in good shape and the brakes 
were working." 

At the close of plaintiff's evidence, a nonsuit was predicated upon the 
contributory negligence of the plaintiff. From this ruling the plaintiff 
appealed, assigning errors. 
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Mul l ,  P a t t o n  & Craven for plaintiff ,  appellant. 
Hor ton  & Carter for defendant ,  appellee. 

VALENTINE, J. The question on this appeal is the correctness of the 
ruling below allowing the defendant's motion for judgment of nonsuit. 
Defendant offered no evidence, but plaintiff's evidence made out a case 
of actionable negligence against her. Therefore, if tht? judgment of the 
court below is sustained, it must be upon the basis that plaintiff's own 
evidence proved as a matter of law that he was guilty of contributory 
negligence. Upon a motion for nonsuit the plaintiff is always entitled to 
have the evidence which tends to support his position considered in the 
light most favorable to him. He  is entitled to the benefit of every infer- 
ence and intendment which reasonable minds can logically draw from his 
evidence. X m h  v .  Royster ,  189 N.C. 408, 127 S.E. 356. 

Unquestionably, there was abundant evidence tending to show negli- 
gence on the part of defendant. She drove her truck on a wet slippery 
highway in a drizzle of rain and in a heavy fog without tail lights or 
brake lights while meeting heavy traffic with glaring lights. She stopped 
her truck suddenly and without warning in the path of the plaintiff. The 
evidence tended to show not only a failure of defendant to observe the 
rules of the prudent man under the circumstances, but also showed a 
violation of statutes regulating the operation of motor vehicles on the 
highways. G.S. 20-129; G.S. 20-154. Evidence of such conduct on the 
part of defendant was sufficient to raise a jury question upon defendant's 
negligence. ,Toyner v .  D a d ,  210 N.C. 663, 188 S.E. 209 ; Tarrant  v. Bot-  
t l ing Co., 221 N.C. 390, 20 S.E. 2d 565; Co.nley v .  Peiwce-Young-Angel 
Go., 224 N.C. 211, 29 S.E. 2d 740. 

The burden of proving contributory negligence rests upon the defend- 
ant. By her motion for nonsuit, defendant contends t h i ~ t  from plaintips 
evidence there was sufficient showing of contributory negligence to pre- 
clude his recovery. This calls for the application of the rule that judg- 
ment of nonsuit on the ground of contributory negligence should not be 
granted unless the evidence of plaintiff, taken in the light most favorable 
to him, establishes such negligence so clearly that no other reasonable 
inference or conclusion may be drawn therefrom. Dawsgn v .  Transporta-  
t ion  Co., 230 N.C. 36, 51 S.E. 2d 921 ; Winfield v. S m i t h ,  230 N.C. 392, 
53 S.E. 2d 251 ; A t k i n s  v .  Transportat ion Co., 224 N.C. 688, 32 S.E. 2d 
209; H a m p t o n  v. Hawkins ,  219 N.C. 205, 13 S.E. 21 227; Hobbs v .  
Drewer, 226 N.C. 146, 37 S.E. 2d 121; Cole v. Koonre,  214 N.C. 188, 
198 S.E. 637; Manheim v. T a x i  Corp., 214 N.C. 689, 200 S.E. 382. 

With respect to a nighttime collision, this Court has said: "The duty 
of the nocturnal motorist to exercise ordinary care for his own safety 
does not extend so far as to require that he must be ,able to bring his 
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automobile to an immediate stop on the sudden arising of a dangerous 
situation which he could not reasonably hare anticipated. Any such 
requirement would be tantamount to an adjudication that it is negligence 
to drive an automobile on a highway in the nighttime at all. . . . I t  is 
a well established principle in the law of negligence that a person is not 
bound to anticipate negligent acts or omissions on the part of others; 
but in the absence of anything which gives or should give notice to the 
contrary, he is entitled to assume and to act upon the assumption that 
every other person will perform his duty and obey the law and that he 
will not be exposed to danger which can come to him only from the vio- 
lation of duty or law by such other person." Chafin v. Brame, 233 N.C. 
377, and cases there cited. 

I n  examining the evidence in the instant case in the light of the appli- 
cable principles of law, we have this factual situation: On the evening 
of 7 October, 1949, the defendant was operating a pickup truck in an 
easterly direction along Highway 70 around a curve between Morganton 
and Valdese. I t  was after dark in the evening, had been raining and at 
the time was drizzIing rain and very foggy. The hard surface highway 
was slick. The road was undergoing repairs and some barricades had 
been placed along the southern half of the highway, but there were no 
barricades for a considerable distance in front and behind defendant's 
truck. Defendant had no tail lights burning and no brake light in 
operation. Plaintiff was riding his motorcycle in the same direction 
behind defendant's truck. At the point of collision, a number of auto- 
mobiles with "lights shining high" were meeting plaintiff and defendant. 
The lights of the oncoming cars did not completely blind plaintiff, but 
interfered with his vision so that he could not see the road ahead clearly. 
When plaintiff got within 30 feet of defendant, she suddenly and without 
warning of any kind stopped her truck on the highway directly in front 
of plaintiff, a distance of 175 feet before she reached the barricade ahead. 
Plaintiff applied his brakes, which were in good condition, and turned to 
the right in an effort to miss defendant's truck. He  nearly got around 
the truck, but the back portion of his motorcycle caught the right end 
of the rear bumper of defendant's truck in such a way as to crush and 
break his leg, thereby seriously and permanently injuring him. His 
motorcycle came to rest with the front wheel in the edge of the ditch and 
the rear wheel still on the hard surface portion of the highway. Plain- 
tiff could not turn to the left because of defendant's position on the 
highway and the presence of oncoming traffic. He  dimmed his lights in 
recognition of the rights of approaching motorists. There was no evi- 
dence that plaintiff drove his motorcycle at  any time at a rate of speed 
greater than 15 or 20 miles per hour. The hard surface portion of the 
highway was 18 feet with 3 feet shoulders on each side. Plaintiff applied 
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his brakes, but a complete application of the brakes upon a wet road may 
have produced more disastrous results. Defendant acmitted full respon- 
sibility without attributing any negligence to the plaintiff. 

I n  these circumstances requiring instant action, the plaintiff according 
to his testimony did not have sufficient time to meditate and deliberate 
on the course of action necessary for best results, rmd in judging his 
conduct consideration must be given to the sudden emergency with which 
he was confronted. He  should not be held to the same deliberations or 
circumspection as are required in ordinary conditions. Hinton v. R. R., 
172 N.C. 587, 90 S.E. 756. "The standard of conduct is that of the 
prudent man under like circumstances. According to plaintiff's testi- 
mony the emergency was created by the negligent conduct of the defend- 
ants. Under these circumstances the rule is stated i r ~  Ingle v. Cassady, 
208 N.C. 497, 181 S.E. 562, as follows: 'One who is required to act in 
emergency is not held by the law to the wisest choice of conduct, but only 
to such choice as a person of ordinary care and prudence, similarly 
situated, would have made.'" Winfield v. Smith,  supra; Butner v. 
Spease, 217 N.C. 82, 6 S.E. 2d 808; Beck v. Hooks, 210 N.C. 105,10 S.E. 
2d 608; Sparks v. Willis, 228 N.C. 25, 44 S.E. 2d 243; Wall v. Bain, 
222 N.C. 375, 23 S.E. 2d 330. 

The plaintiff cannot be charged with contributory negligence as a 
matter of law merely because he did not stop when the high shining lights 
of onroming traffic partially blinded him and interfered with his vision 
of the road ahead. This principle has been fully reco,:nized and applied 
in this jurisdiction. Cummins 7.. Fruit Co., 225 N.C. 625, 36 S.E. 2d 11; 
honard  'L'. l'ramfer CO., 218 N.C. 667, 12 S.E. 2d 729 ; Cole v. Koonce, 
supra; Williams v. Express Lines, 198 N.C. 193, 151 S.E. 197; Clarke 
1 1 .  Martin, 215 N.C. 405, 2 S.E. 2d 10. Whether the plaintiff could have 
avoided the collision and its resulting injury or whether his conduct was 
different from that of any reasonably prudent man in ihe same or similar 
circumstances are questions about which reasonable rr inds may honestly 
differ. We cannot say as a matter of law that the single inference of 
contributory negligence and no other may be drawn from plaintiff's 
evidence. 

Therefore, the judgment of the court below is 
Reversed. 

BARNHILL, J., dissenting: The statement of facts contained in the 
rnajority opinion presents a general picture of the ~:ircunistances sur- 
rounding the collision which is the basis of this aciion. Yet, in my 
opinion, some of plaintiff's testimony is, under the circumstances of this 
case, given undue weight, while portions thereof are not accorded their 
proper significance. On the question of nonsuit, the statute, G.S. 1-183, 
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requires us to consider all the testimony of plaintiff in the light most 
favorable to him. This does not authorize us to minimize or ignore 
uncontradicted, unequivocal, positive facts to which plaintiff himself 
testified. Atkins v.  Transportation Co,, 224 N.C. 688. 

Plaintiff and defendantwere traveling eastward on Highway 70, going 
from Morganton toward Valdese, in a curve, and the acEident happened 
about the center of the curve. The south side of the road-the plaintiff's 
and defendant's right-hand side-was under repair, and fifteen or twenty 
barricades were placed along the road to prevent travel on that side. 
This, i n  effect, converted the road into a one-lane highway, vehicles going 
east being required, as they met oncoming traffic, to turn to the right, 
decrease speed or stop if a t  or near a barricade, and permit the west- 
bound vehicles to pass in safety. This condition was known to the 
plaintiff. 

N o n  constat defendant's truck had no tail light, plaintiff had seen and 
knew the truck was traveling ahead. H e  saw it when he was 50, 75, or 
100 feet to the rear and i t  was within his view as they proceeded along 
the highway. The truck stopped suddenly. The driver gave no hand 
signal of her intent to stop. K O  brake light came on as she applied her 
brakes. These are facts which could not be within her knowledge unless 
he could see the truck a t  the time. That  he saw i t  is implicit in his 
testimony, or else all that  he said in that  respect was without foundation 
i n  fact. 

Hence, this is not a case of ordinary travel, where the motorist to the 
rear has no cause to anticipate that the forward vehicle will stop, but may 
assume that  it will continue on its way. Here plaintiff was on constant 
notice that  defendant's driver might be compelled to stop a t  any moment, 
and the nearness of the oncoming traffic gave him positive warning t k a t  
moment was at lzand. The notice thus accorded plaintiff was as positive 
and direct as any hand signal or brake light could have been. 

The absence of a tail light has no material bearing on this case. I t  is 
required so as to give notice to vehicles approaching from the rear. As 
plaintiff had already seen the truck and knew of its presence, no further 
iotice was essential, and the observed absence of such light "put him on 
notice that he could not rely upon those lights." -4ustin v. Overton, 222 
N.C. 89. Likewise, the statement of the driver, "It  is my fault," has no 
particular significance in  respect to the question of contributory negli- 
gence. A t  most it only concedes the truck driver's own negligence. 
Austin v. Overtan. suvra. . ,  L 

I f  there was any sudden emergency, i t  was created, in part  a t  least, by 
plaintiff in driving so close to the truck, with full knowledge the truck 
would be compelled to stop on account of the oncoming traffic, that  he 
could not stop or even attempt to stop without creating a dangerous 
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situation. Being a party to the creation of the emergency, he cannot 
invoke the sudden emergency doctrine in exculpation of his own conduct. 

The rule of sudden emergency cannot be invoked by one who has 
brought that  emergency upon himself by his own wrong or who has not 
used due care to avoid it. 1 Blashfield, pt. 2, p. 547, s e t  669, and numer- 
ous cases cited in notes. See also 38 A.J. 876; Bentton v. Brown, 203 
N.W. 380, 38 A.L.R. 1417; Snno.  37 L.R.A., N.S. 54. 

Plaintiff was gradually gaining on the truck. H e  was 75 or 100 feet 
behind when he first saw i t  and was within 30 feet when he saw i t  stop 
suddenly in  the middle of the road. A t  that  time he was so close to the 
truck that  he knew, not only that  he could not stop but also, that  it  was 
dangerous to  attempt to stop by the full application sf his brakes. ''I 
knew if I tried to stop I would slide on." 

Under these circumstances as disclosed by this record, i t  mould seem 
to me that  the conclusion plaintiff, by his own negligmt conduct, mate- 
rially contributed to the creation of the emergent situation about which 
he complains is inescapable. 

S o  the case comes to this. The plaintiff was rounding a curve on a 
one-lane road, traveling to the rear of a truck he saw and knew was 
ahead. H e  was aware that  vehicles approaching from the opposite direc- 
tion would force the truck to tu rn  to the right, stop, and yield the right 
of way, and that  he would have to do likewise. H e  was aware of the wet, 
slippery condition of the road, and he saw the oncorning traffic which 
was so close the lights affected his capacity to see. H e  knew that  this 
indicated the truck would likely be compelled to stop. Yet he continued 
to narrow the distance between him and the truck to such an extent that  
when i t  did stop, he was so close i t  was impossible for him to avoid the 
collision. I f  this does not indicate that  he drove head-on into a danger- 
ous situation and failed to exercise due care for his on11 safety, I find i t  
difficult to perceive how the operator of a vehicle coiild be held guilty 
of negligence as a matter of lam when he plows into a vehicle he knows 
is just ahead. 

A motorist is held to  the duty of seeing what he ought to have seen. 
Wall 2). Rain, 222 N.C. 3'75; Cox c.  Lee, 230 N.C. 155. A fortiori he is  
charged with the duty to regard and pay due attentior to the conditions 
he actually knows and obserres and which materially affect his duty to 
exercise due care under the circumstances then existin::. Therefore, the 
case comes squarely within the first line of decisions cited in Tyson v. 
Ford, 228 N.C. 778. 

Chafin v. Bmme, 233 N.C. 377, relied on in the majority opinion is 
clearly distinguishable. I n  that  case the circun~stances were such that  
the plaintiff did not know of the presence of defendant's parked truck 
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unt i l  the  very moment  of the  collision. Bar1o.w v. Bus Lines, 229 N.C. 
382, is s imilar ly distinguishable. 

There  is  a presumption i n  favor  of the judgment entered, and  the  
burden rests upon the  appellant to  show error. This, i n  m y  opinion, he  
has  failed t o  do. I therefore r o t e  to  affirm. 

WINBORNE and  DENNY, JJ., concur i n  dissent. 

STATE O F  NORTH CAROLINA ox RELATION OF THE UTILITIES 
COMMISSION v. CITY COACH COMPANY, INC. 

(Filed 21 November, 1931.) 

1. Utilities Commission § 3: Carriers Q b 
Chap. 1132, Session Laws of 1949, has no application in determining the 

validity of a n  order of the Utilities Commission entered 30 July, 1947. 

a Same- 
Under the provisions of Chap. 440, Session Laws of 1033, amending 

Chap. 136, Session Laws of 1027 (G.S. 62-10.? ( f )  ) ,  the Utilities Commission 
has jurisdiction upon a showing of public convenience and necessity there- 
for to grant to a city bus carrier authority to operate over a public high- 
way for a distance of .7 of a mile outside the city, without finding that 
the operations of an inter-urban bus company under franchise along said 
highway were not providing sumcient service, or that  thirty days notice 
had been given i t  and it  had failed to provide the service required by the 
Commission. 

What constitues public convenience and necessity is primarily an admin- 
istrative question and involves determination, among other things, of 
whether there is a substantial public need for the service, whether existing 
carriers meet this need, and whether i t  would impair the operation of 
existing carriers contrary to the public interest. 

4. Utilities Commission 8 5- 
An order of the Utilities Commission is p r i m a  facie just and reason- 

able. G.S. 62-26.10. 

BARNHILL, J., concurring. 

APPEAL by Utilities Con~mission f r o m  Sink, J., March  Term, 1951, of 
GASTON. Reversed. 

T h e  case involves the validity of a n  order  of the  Utilities Commission 
gran t ing  franchise certificate to  the  Gastonia Trans i t  Company t o  oper- 
a te  motorbuses on Highway #7 f o r  seven-tenths of a mile beyond the  
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corporate limits of the City of Gastonia over route now served by the 
City Coach Company. The City Coach Company appeared in opposition. 

I n  1942 the Gastonia Transit Company (hereinafter called the Transit 
Company) was granted franchise by the City of Gastmia to operate bus 
transportation service over the city streets. I n  1945 the City approved 
the Transit Company's application for authority to extend its operation 
to a point on Highway #7 seven-tenths of a mile beyond the city limits. 
Thereupon the City Coach Company (hereinafter referred to as the 
Coach Company), an inter-urban motor-carrier of pamengers which also 
operated buses on certain streets of the city and t1ienl:e out along High- 
way #7, instituted action to restrain the operation of the Transit Com- 
pany beyond the city limits. This action reached this Court by appeal 
and was heard at  Spring Term, 1947, and the decision is reported in 
227 N.C. 391, 42 S.E. 2d 398. I t  was held in that case that only the 
Utilities Commission had power to grant franchiser: for operation of 
motorbuses over the public highways, and that one de;iring to engage in 
that business must first apply to and obtain the Comnission's franchise 
certificate authorizing such operation. 

On 15 April, 1947, the Transit Company filed its a~pl icat ion for fran- 
chise certificate for operation over Highway #7 from Ciastonia city limits 
to intersection of Lower Dallas Road, the distance be ng seven-tenths of 
a mile, to which the Coach Company filed protest on the ground that the 
Coach Company was already operating over this route under franchise 
certificate issued by the Utilities Comnlission in 19413. 

After hearing all the evidence the Utilities Commission found that 
there was need for the services of both the Coach Company and the 
Transit Company, both rendering good service, and "that public con- 
renience and necessity for the operation of the Gastonia Transit Com- 
pany has been clearly shown." I t  was thereupon ordered that franchise 
certificate issue to the Transit Company authorizing it to engage in the 
transportation of passengers by bus over certain streets and thence from 
city limits via Highway #7 to the intersection of the Lower Dallas Road. 
The Coach Company excepted to this order. I t s  excaptions were over- 
ruled, and it appealed to the Superior Court of Gastoll County. 

I n  the Superior Court the Transit Company and Utilities Commis- 
sion moved to dismiss the Coach Company's appeal. On the hearing 
Judge Sink overruled the motion to dismiss the appeal, and on the merits 
held that the order of the Commission was void for failure to comply 
with the provisions of the statute, G.S. 62-105 (f ) ,  jn that it was not 
shown that the existing operations were not providing sufficient service 
or that after 30 days' notice the Coach Company had failed to provide 
the service required by the Commission. 

The Utilities Commission excepted and appealed. 
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Attorney-General McMul lan  and Assistant Attorney-General Paylor 
for the N o r t h  Carolina Utilities Commission, appellant. 

Banks  Arendell for Gastonia Transi t  Company ,  Inc., appellant. 
Basil L. Whi tener  for C i t y  Coach Company ,  appellee. 

DEVIN, C. J. The appeal in this case presents the question of the 
validity of an  order of the Utilities Commission granting franchise cer- 
tificate to the Gastonia Transit Company to operate buses over seren- 
tenths of a mile of the route now served by the City Coach Company. 

The court below held that  the order was roid for the reason that  the 
Utilities Commission had granted the Transit Company's application for 
transportation service which would duplicate in par t  a previously author- 
ized similar class of service without having found that  the existing opera- 
tion was not providing sufficient service to reasonably meet the public 
convenience and necessity as required by statute. 

Undoubtedly the ruling appealed from would find support in the pres- 
ent statute, Chapter 1132, Session Laws of 1949, now codified as G.S. 
62-121.58 ( 7 ) ,  but this proceeding was instituted before the Utilities 
Commission in  1947, and the order of the Conlmission now under con- 
sideration was entered 30 July,  1947. Thereafter i t  was pending on 
appeal from the Commission in the Superior Court of Gaston County 
until heard in  March, 1951. I t  is prorided in the Bus Act of 1949 (sec. 
40 of Chap. 1132) that  '(this Act shall not apply to any proceeding which 
has been heard and is awaiting a decision of the Commission or in which - 
the Commission has entered its decision or order prior to its effectire 
date (Oct. 1, 1949)." So that  the validity of the order of the Commission 
entered in  1947 must be judged by the controlling statute then in force. 
Chapter 136, Session Laws of 1927, amending and re-enacting previous 
statutes relating to  buses provided that "the Commission shall refuse any 
application for  passenger franchise over a route where there has already 
been established one or more passenger lines, unless i t  is  shown to the 
satisfaction of the Commission that  the existing operations are not pro- 
viding sufficient service to reasonably meet the public convenience and 
necessity. . . ." But  by Chap. 440, Session Laws of 1933, the 1927 stat- 
ute was amended to read as follows: "The Commission may refuse to 
grant any application for a franchise certificate where the granting of - - -  

such application would duplicate, in whole or in part, a previously author- 
ized similar class of service, unless it is sho~vn to the satisfaction of the 
Comn~ission that  the existing operations are not providing sufficient 
service to reasonably meet the public conreiiience and necessity. . . ." 
This ~ t a t u t e  was codified as 62-105 ( f ) .  

An ~xaminat ion  of the wording of the statute in force when the order 
of the Utilities Commission was entered leads to the conclusion that the 
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General Assembly had at  that time authorized the Utilities Commission 
in its discretion, in carrying out the purposes of the Bus Act, for the 
public benefit, to grant or refuse application for a franchise certificate 
to operate passenger buses over a designated route, though it might dupli- 
cate in part an authorized similar class of service. But the authority to 
the Commission to exercise its discretion was quahied by the implied 
direction in the next clause that if it be shown to the, satisfaction of the 
Commission that the previously authorized operator was not rendering 
adequate service, or failed after notice to provide the required service, 
then i t  would be the duty of the Commissioil to g r n t  to the properly 
qualified applicant franchise to operate. The authority to grant a fran- 
chise certificate for the operation of passenger buses o:1 the highway must 
in any event be predicated upon a showing of public convenience and 
necessity therefor. 

This conclusion seems to be supported by the decision of this Court in 
Util i t ies  Commission v. T r u c k i n g  Co., 223 N.C. 687, 28 S.E. 2d 201, 
where it was said, Chief Just ice  S t a c y  speaking for the Court: "Nor is 
it to be overlooked that in 1933, the Commission was given authority to 
grant or refuse any application for a franchise certificate where the 
granting of such application would duplicate, in whole or in part, a 
previously authorized similar class of service, unless it is shown to the 
iatisfactibn of the Commission that the existing operators are not pro- 
viding sufficient service reasonably to meet the public convenience and 
necessity." And in a concurring opinion in that case by Justice Barnhi l l  
it was said: "Under the express language of the moto18 bus law the power 
of the Commission to grant franchises to a passenger or freight carrying 
corporation involves the exercise of discretion and jadgment. . . . The 
term . . . 'may refuse to grant' clearly import the exercise of discretion 
and judgment. We have consistently held that the courts will not review 
or reverse the exercise of discretionary power by an adininistrative agency 
except upon showing of capricious, unreasonable, or arbitrary action, or 
disregard of law." Just ice  Bnrnhill 's concurring opinion in this case 
was subsequently adopted by the Court in I ' t i l i t ies ( l o m m .  v. McLean ,  
227 N.C. 679, 44 S.E. 2d 210. 

And in Util i t ies  Commission 1.. C'onch Co., 224 N.C. 390, 30 S.E. 2d 
328, Just ice  D e n n y  writing the opinion of the Court, after quoting G.S. 
52-105 ( f ) ,  used this language in interpretation thweof : ('Under the 
provisions of the foregoing statute, the ~bmmission may in its discretion 
grant a franchise which would duplicate in whole or in part a previously 
authorized similar claim of serrice, and when it is shown to the satis- 
faction of the Con~mission that existing operations are not providing 
sufficient service to reasonably meet the public convenience and necessity, 
and the existing operators, after thirty days' notice, fail to provide the 
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service required by the Commission, i t  would be its duty to do so. The  
language is that  the Commission may refuse to grant  the additional 
franchises unless i t  is shown to the satisfaction of the Commission that  
certain facts exist as set forth in the statute." 

Hence, i t  would seem logically to follow that  where the Commission 
under the statute in force in 1947 has found upon sufficient evidence "that 
numerous people use the service of the Gastonia Transit Company in  
going to and from work to places in and bordering Gastonia which are 
not served by the City Coach Company, and that  public convenience and 
necessity for the operation of the Gastonia Transit  Company has been 
clearly shown," and the Commission has upon such finding issued fran- 
chise certificate to the Transit Company, its order should not be vacated, 
notwithstanding there was no finding of inadequate service by the Coach 
Company. 

What constitutes public convenience and necessity is primarily an 
administratire question and involves determination, among other things, 
of whether there is a substantial public need for the service, whether 
existing carriers meet this need, aLd whether i t  would impair the oper- 
ations of existing carriers contrary to the public intent. Uti l i t ies  Comm. 
r .  Trucking Co., supra.  And the determination of the Utilities Commis- 
sion is declared by statute to be primtr facie just and reasonable. G.S. 
62-26.10; Utilities Comm. v. Coach Co., s u p m  

The ruling of the court below on the motion to dismiss the appeal from 
the Utilities Commission to the Suuerior Court seems to be in accord 
with the facts and the rules governing appeals from the Commission. 

N o  procedural question is raised or decided on this appeal, but we note 
the statute G.S. 62-26.7 prescribes that  when an appeal shall be taken 
from an order of the Utilities Comnlission the case shall be entered on 
the docket of the Superior Court as "State of North Carolina on relation 
of the Utilities Commission" as party plaintiff, and i t  is further provided 
by G.S. 62-26.12, '(Any party may appeal to the Supreme Court under 
the same rules and regulations as are prescribed by law for appeals." 
Where the Utilities Commission as an administrative agency of the State 
establishes rates and regulations for those engaged in public service, or 
exercises similar functions, i t  properly should appear as a party to enforce 
its orders in the public interest, but when the Utilities Comn~ission sits 
as a court of record to determine the rights of rival claimants to a valu- 
able franchise, it  is somewhat anomalous to find i t  appearing in this 
Court to uphold its order from which one or the other party had appealed. 
However, this procedure seems to have been authorized by the Genera1 
Assembly in the statutes noted. Compare G.S. 1-271. 

F o r  the reasons herein stated we conclude that  the court below was in 
error in holding the order of the Utilities Commission appealed from was 
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invalid. On the record and under the statutes in force at  the time the 
order was entered the Utilities Commission was entitled to have its order 
affirmed. The cause should be remanded to the Utilities Commission for 
such further regulations as may be necessary in adjwting the rights of 
the parties to this proceeding, in the public interest. 

Reversed. 

BARNHILL, J., concurring: While I am in accord with the majority 
decision on the merits of this controversy, I wish to msike i t  crystal clear 
that, in my opinion, the Utilities Commission had no right to appeal to 
this Court from the ruling of the court below. 

While the rights of the respective parties are fixed by Ch. 134, P.L. 
1933, now General Statutes Ch. 62, Art. 4, the right clf appeal from the 
judgment entered, being procedural in nature, is controlled by the pro- 
visions of Ch. 989, Session Laws of 1949 (G.S. 62-261.6 et seq.), which 
was adopted prior to the hearing in the Superior C o u ~ t .  

Briefly stated, the pertinent provisions of that Act are these: (1) the 
party adversely affected by a decision of the Utilities Commission may 
petition for a rehearing and "if the decision (on the petition to rehear) 
fails to grant the full relief prayed for in the petition, or . . . after a 
decision becomes final by reason of the failure of the C3mmission to act," 
the petitioner may appeal within the time and under the conditions speci- 
fied in the Act, G.S. 62-26.6; (2 )  upon such appeal the cause shall be 
entitled "State of North Carolina on relation of the Utilities Conlmission 
against" the appellant, to be designated by name in the caption, G.S. 
62-26.7; ( 3 )  on the appeal "the complainant in the original complaint 
before the Commission shall be a party to the record and each of the 
parties to the proceeding before the Commission shall have a right to 
appear and participate in said appeal,'' G.S. 62-26.8 ; (4 )  any party mag 
appeal to the Supreme Court from the judgment of the Superior Court 
"under the same rules and regulations as are prescribsd b y  law for ap- 
peals, except that the Utilities Comnlission, if it shall appeal, shall not 
be required" to give appeal bond, G.S. 62-26.12. (Italics supplied.) 

Thus, in providing for appeals in cases originating before the Utilities 
Commission, the only references to the Commission are the one requiring 
its name to appear in the caption and the one exempting it frorn the 
requirement that the appellant give an appeal bond. G.S. 1-270, 1-285. 
Even if we concede that these provisions are sufficient to permit it to 
appeal in proper instances, the right of appeal in Utilities Commission 
cases is subject to existing statutory rules regulating (appeals generally, 
and the only parties who are permitted to appeal to this Court are the 
parties "aggrieved" by the judgment entered in the Superior Court. 
0.S. 1-271. 
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The party aggrieved, within the meaning of this provision, is the one 
whose rights have been directly and injuriously affected by the judgment 
entered in the Superior Court. Freeman v. Thompson, 216 N.C. 484; 
3fcIatosh P. & P. 767-8. 

Under no view of this case could i t  be said that  the Commission is a 
"party aggrieved" by the judgment from which it appeals. The reversal 
of its ruling may have inflicted some slight injury to its pride of opinion. 
E r e n  if such was the case, this is the full extent to which i t  is affected. 

The provisions for appeal in cases originating before the Utilities 
Commission leare much to be desired. The requirement that  the original 
complainant-here the Gastonia Transit Company-shall be made a 
party to the action was not followed. Perhaps this was for the reason 
the statute is so indefinite in this respect. I n  any event, i t  would seem 
that the parties acted under the apprehension that  i t  mas necessary for 
the Commission to appeal in order to give the Transit Company an 
opportunity to be heard in this Court. Under such circumstances, par- 
ticularly where there is merit in the appeal, we should not dismiss e s  
mero motu. 

Let me presume to suggest that  the requirement of the statute in respect 
to the parties to the action on appeal may be observed by naming both 
parties defendants and designating one "petitioner" and the other "re- 
spondent," in this manner : "State of xorth Carolina ex  rel. Utilities 
Commission 1 . .  City Coach Company, petitioner, and Gastonia Transit 
Company, respondent." Since only the party whose petition for rehear- 
ing has been denied in whole or in part  is granted the right to appeal to 
the Superior Court, the party designated as petitioner would, in every 
case, be the appellant. 

(Filed 2 l  November, 1951.) 
I. wi11~  tj 21~- 

To constitute undue influence which mill vitiate a will it is necessary 
that the mind of testator be overpowered by the influence of another 
amounting to restraint akin to coercion, so that the instrument does not 
express the intent of the maker but rather that of the person eserting the 
influence. 

2. Wills g 23c- 

Testatris lived vith her brother until his death, and was the beneficiary 
of his will. Her will was esecnted some thirteen days after his death 
and testatrix lived more than three years after its execution without 
intimation that its terms were not in accord with her wishes. The only 
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evidence of undue influence was testiulony of her statements that she and 
her brother had discussed their affairs and decided that they were going to 
leave their property for the benefit of orphan children of the county. H e l d :  
There was no sufficient evidence of undue influence on the part of testa- 
trix' brother to require the submission of the issue to the jury. 

A charge placing the burden upon propounders to show conjunctively 
the absence of each of the essential elements of testamentary capacity 
must be held for error, since it suffices if they negative any one of such 
essential elements. 

4. &me: Appeal and Error 5 391- 
Error in placing the burden upon careators to show conjunctirely the 

absence of each of the essential elements of testamentary capacity held 
not cured by contextual construction with another ])ortion of the charge 
correctly defining testamentary capacity, since upon this record the erro- 
neous instruction was repeated in the last part of the charge and careators 
had undertaken to show that testatrix was lacking in single, specific ele- 
ments of mental capacity to make a will. 

APPEAL by caveators from Benneft, Special Judge, and a jury, a t  Ju ly  
Term, 1951, of RANDOLPH. 

Issue of devisavit vel no.n decided in favor of propounder on the ques- 
tion of testamentary capacity of the testatrix, Annis 13. Kemp. 

The testatrix was unmarried. She  lived most of her adult life with her 
brother, David J. Kemp, a t  the "old Kemp Home" on Highway No. 902 
about four miles from Asheboro. David had been married, but lost his 
wife in  childbirth. The child did not survive. Thereafter the testatrix 
and David lived together until his death. H e  died 8 December, 1945, 
leaving a will by which substantially all of his property was given to the 
testatrix. I t  is also in evidence that  she received from him during his 
lifetime personal property of substantial value. The challenged will was 
made by Annis S. Kemp 21 December, 1945, thirteen days after the death 
of her brother David. B y  the terms of the will all of her property is 
devised and bequeathed "to the Trustees of Randolph County Hospital, 
Asheboro, N. C. for the use, benefit, and treatment of orphan children 
under twenty-one years of age" . . . The will contains this further 
recital: "it being my desire and purpose in making this will to carry out 
the wishes of my  deceased brother, D. J. Kemp, to give our property to 
the use and benefit of the unfortunate orphan ch ldren of Randolph 
County who need medical care and hospital treatmer~t." 

Soon after making the will on 21 December, 1945, the testatrix ac- 
quired and moved to a house in Asheboro, where she I-esided until shortly 
before her death. She died in the Randolph County -Hospital 8 January,  
1949, a t  the age of sixty-nine, leaving a gross estate in lands, mortgage 
notes, and other property, valued a t  about $40,000. She was survived by 
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a brother, age seventy-four, and a number of descendants of deceased 
sisters, among whom are the caveators. 

The evidence bearing on the issue of mental capacity is sharply in 
conflict. The caveators offered evidence tending to show that the testatrix 
suffered a stroke of facial paralysis sometime prior to the death of her 
brother David; and that she suffered and died from carcinoma, that is, 
cancer in the late stage; that she was feeble and weak in body and mind; 
that she did not know what property she owned, particularly the nature 
and extent of the property received from her brother and his estate; that 
she suffered with delusions that she was extremely poor and unable to 
buy the bare necessities of life; that without cause she lost her esteem for 
her close relatives and became suspicious of some of them ; that she had 
no definite or fixed idea of how she wanted to dispose of her property; 
that she did not know she had executed a will; that often she made vary- 
ing statements as to how and to whom she intended to leave her property. 

The propounder, on the other hand, offered evidence tending to show 
that the testatrix was an alert, intelligent woman; that her paralysis 
affected only the muscles of her face and not her mental faculties, and 
soon cleared; that while she died of cancer, she was entirely "clear- 
minded" until a few days before her death; that she attended to her 
household duties, bought her own groceries, knew how to conduct her 
business affairs, made loans of money on mortgages, appraised the real 
estate offered as security, turned down questionable applications, and 
closed only sound loans, collected her notes and rents, attended to the 
settlement of her brother's estate with care and precision, and looked 
after herself and her property with frugal care and discriminating judg- 
ment; that she knew what property she owned and what she wanted to 
do with i t ;  that she knew and recognized and had due regard for her close 
relatives, but simply chose to leave none of her property to them. 

The jury returned the following verdict: 
"1. Was the paper writing dated December 21, 1945, and offered for 

probate as the last will and testament of Annis S. Kemp, executed ac- 
cording to law ? Answer : YES. 

"2. Did Annis S. Eemp, at  the time of the execution of said paper 
writing, lack sufficient mental capacity to make a will? Answer : No. 

"3. I s  said paper writing, dated December 21, 1945, as propounded, 
and each and every part thereof, the last will and testament of Annis S. 
Eemp, deceased ? Answer : YES." 

The cayeators tendered an issue of undue influence, but the court 
refused to submit it. 

From judgment upon the verdict, the careators appealed, assigning 
numerous errors. 
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Ottway B u r t q n  and L a r r y  T.  H a m m o n d  for caveators, appellants.  
H. R. Anderson and H. M. Robbins  for propoundel., appellee. 

JOHNSON, J. The trial court properly refused to submit the issue of 
undue influence. Here, the caveators contend it was shown by the evi- 
dence that the testatrix in making the will was undu1.y influenced by her 
brother David J. Kemp, who died 13 days before the will was made. 
I t  is not suggested that any one except David unduly influenced the testa- 
trix. The caveators rest this exception solely on the theory of the post- 
humous continuation of undue influence allegedly exerted by the brother 
during his lifetime. I n  effect, the caveators contend ];hat the hand from 
the grave reached up and wrote the will. 

Conceding, but not deciding, that there is no sound reason why upon 
proof of the exertion of undue influence it may not be shown to have 
continued to operate in a controlling manner on the mind of the victim 
after the death of the person alleged to have exercised it (Pennis ton  v .  
h'errignn, 159 Ga. 345, 125 S.E. 795; T r u s t  Co. 01 Ga. c. l c e y ,  178 
Ga. 629,173 S.E. 648; 13 N. C. Law Rev. 268. But compare Henderson 
7.. Jackson,  138 Iowa 326, 111 K.W. 821), even so, on this record there is 
no showing of undue influence on the part of the deceased brother David 
J. Kenm. 

To constitute undue influence, within the meaning of the law, as stated 
by Stacy ,  C. J., in In  re IVill o,f Turnage ,  208 N.C. 130, 179 S.E. 332, 
"there must be something operating upon the mind oE the person whose 
act is called in judgment, of sufficient controlling effect to destroy free 
agency and to render the instrument, brought in question, not properly 
an expression of the wishes of the maker, but rather the expression of the 
will of another. ' I t  is the substitution of the mind of the person exer- 
cising the influence for the mind of the testator, causing him to make a 
will which he otherwise would not have made.' 

"In short, undue influence, which justifies the setting aside of a will, 
is a fraudulent influence, or such an overpowering influence as amounts 
to a legal wrong. . . . I t  is close akin to coercion produced by impor- 
tunity, or by a silent, resistless power, exercised by the strong over the 
weak, which could not be resisted, so that the end reached is tantamount 
to the effect produced by the use of fear or force. To constitute such 
undue influence, i t  is not necessary that there should exist moral turpi- 
tude, but whatever destroys free agency and constrain:; the person, whose 
act is brought in judgment, to do what is against his or her will, and what 
he or she otherwise would not have done, is a fraudulent influence in the 
eye of the law. . . ." (208 N.C., pp. 131 and 132). See also: I n  re  
Ball's W i l l ,  225 N.C. 91, 33 S.E. 2d 619; In re Evarls' W i l l ,  223 N.C. 
206, 25 S.E. 2d 556; I n  re  Harris'  W i l l ,  218 N.C. 459, 11 S.E. 2d 310; 
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In re Turnage's Will, 208 N.C. 130, 179 S.E. 332; I n  re Hurdle's Will, 
190 N.C'. 221, 129 S.E. 589. 

There is no evidence that David J. Kemp during his lifetime said or did 
anything to the testatrix which might be construed as amounting to an  
overpowering influence or as tending in any \yay to coerce her actions or 
destroy her free will. I n  fact, aside from the recitals in  the will, the only 
evidence in the record that she ever discussed with her brother David the 
making of a will is the testimony of the attorney who drew the will. H e  
said she told him "she and her brother had often discussed their affairs 
and that  they had decided that they were going to give their property to 
the orphan children of the county, and they thought that  the Randolph 
Hospital could better administer it, and that she wanted to carry out her 
wishes and the wishes of her brother." Besides, the record indicates that  
the testatrix lived more than three sears after the will was made. Yet 
there is no evidence that  she ever intimated any discontent with the will 
or suggested that  its terms were not in accord with her wishes. 

I t  follows, therefore, that the assignment of error based on the refusal 
of the court to submit the issue of undue influence may not be sustained. 

However, there appears to be substantial merit i n  the caveators' excep- 
tive assignments to the charge of the trial court as to the burden of proof 
on the issue of mental capacity. I n  fixing the burden of proof on this 
issue the court instructed the jury as follows : 

"In connection with the second issue, the burden of proof thereon rests 
upon the caveators to satisfy the jury by the greater weight of the evi- 
dence that a t  the time the said Annis S. Kemp signed and executed said 
paper writing that  she was incapable by reason of her mental incapacity 
to know and comprehend the nature, character and extent of her property, 
who were the natural objects of her bounty, how she was disposing of her 
property, and the effect of such disposition upon her estate." 

I t  thus appears that  the court placed on the caveators the burden of 
showing that  the testatrix was lacking in all of the essential elements 
of testamentary capacity; whereas, to establish testamentary incapacity, 
i t  suffices to negative only one of the essential elements of testamentary 
capacity. 

True, the court thereafter instructed the jury that a person has capacity 
to make a will when he possesses "mind sufficient (1) to understand with- ~, 

out prompting the business about which he is engaged when his will is 
executed; ( 2 )  the kind and extent of the property to be willed; (3) the 
persons who are the natural objects of his bounty; and (4)  the manner. 
in which he desires the disposition of his property to take effect, and the 
effect which the disposition of the property would have upon his estate." 

This would seem to be a satisfactory statenlent of the essential elements 
of testamentary capacity ( I n  re Rawlings' Will, 170 N.C. 58, 86 S.E. 
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794; Bost v. Bost, 87 N.C. 479; In  re Will of Tt~tum, 233 N.C. 723, 
65 S.E. 2d 351 ; In re Will of York, 231 N.C. 70, 55 S.E. 2d 791 ; 57 Am. 
Jur., Wills, Sec. 64)) and if nothing further to the contrary appeared, it 
might be assumed that upon a contextual interpretation of the foregoing 
portions of the charge, the error in fixing the burden of proof in the 
conjunctive rather than in the disjunctive might be treated as harmless. 
However, it is observed that the erroneous instruction was twice repeated, 
with the court in its final summation telling the jury in effect that the 
burden was on the caveators to show that the testatrix was lacking in all 
of the essential elements of testamentary capacity, this last instruction 
being as follows : 

"If the caveators have satisfied you from the evidence and by its greater 
weight that on the date of the execution of the purported will of Annis S. 
Kemp that she lacked or did not have sufficient mental capacity to know 
the nature and extent of her property, its value, who were the natural 
objects of her bounty, and the force and effect of the disposition of her 
property by will, in that event you would answer the issue YES. I f  the 
caveators have failed to so satisfy you, the burden resting upon them, 
then you would answer the issue No." 

Thus, upon consideration of the whole charge, it would seem that the 
caveators were unduly burdened in overcoming the presumption of testa- 
mentary capacity. 

We have not overlooked the decision in In  re Will of Efird, 195 N.C. 
76, 141 S.E. 460, in which similar inexact instructions as to the burden 
of proof were held not sufficiently prejudicial to u,arrant a new trial. 
But the Efird case is distinguishable. Upon a contextual construction of 
the charge in that case, in the light of the theory of the trial, it is appar- 
ent that the jury easily understood that the paper writing was not a valid 
will if any or either of the enumerated elements of testamentary capacity 
was lacking. Here, a study of the entire charge engenders the impression 
that the jury likely acted upon the belief that testamentary capacity may 
subsist even in the absence of one or more of the essential elements 
thereof. That harm came to the caveators from this appears all the more 
likely in view of the fact that in the trial of the case,--particularly in 
cross-examining the propounder's witnesses,-the caveators undertook to 
show that the testatrix was lacking in single, specific elements of testa- 
mentary capacity. 

A careful study of the record impels the conclusio:? that the caveators 
are entitled to a new trial. 

Since the questions raised by the caveators' other exceptive assignments 
of error may not arise on the retrial, we refrain fron, discussing them. 

New, trial. 
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R. M. MAULDIN, MRS. EMILY H. BELLOWS, J. G. CHRISTIAN, JR., 
JAMES H. GLENN, JOHN P. HOBSON, HERBERT SPAUGH AND F. 0 .  
ROBERTS, MEMBERS OF THE BOARD OF SCHOOL COMMISSIONERS 
OF THE CITY OF CHARLOTTE, AND THE BOARD O F  SCHOOL COM- 
MISSIONERS OF THE CITY O F  CHARLOTTE v. S. Y. McADEN, J. 
CALDWELL McDONALD, SANDY G. PORTER, J. CARL McEWEN AND 
E. A. BEATY, MEMBERS OF THE BOARD OF COUNTY COMMISSIONERS 
O F  NECKLENBURG COUNTY. 

(Filed 21 November, 1951.) 

Schools #?J l0h-School authorities have limited discretion to reallocate 
funds in accord with general purposes stated in bond order and notice. 

Where the bond order and notice of election for school bonds list the 
erection of a senior high school in a section of the city, the plans for which 
include a physical educational plant for use of the pupils of that school 
and also the pupils of a junior high school in the vicinity, hcld the Board 
of County Commissioners upon proper findings has the discretionary power 
to authorize the diversion of a portion of the funds for the erection of a 
physical educational plant a t  the junior high school so that each school 
would have a physical educational plant suitable for its own pupils, the 
reallocation of the funds being in accord with the general purposes stated 
in the bond resolution and notice. G.S. 153-107. 

APPEAL by defendants from Bobbitt, J., in Chambers, 6 October, 1951, 
M E C K L E N B U ~ .  Affirmed. 

The plaintiffs constituting the Board of School Commissioners of the 
City of Charlotte instituted this action under the Declaratory Judgment 
Act to determine the right of the parties to allocate and use a portion of 
the funds derived from Mecklenburg County School Building Bonds for 
the erection of a physical education building on the grounds of West 
Charlotte Junior-Senior High School. 

B y  consent of all parties on the facts admitted in the pleadings Judge 
Bobbitt rendered the following judgment : 

"This action involves use and application of the proceeds of an  issue 
of $5,325,000 Mecklenburg County School Building Bonds authorized 
hy a bond order finally adopted on August 21, 1950, and thereafter a p  
proved by a vote of the people a t  an  election held on September 30, 1950. 
The validity of the bonds is not in question. Of the total proceeds of the 
said bonds, $3,555,000 was allocated for use within the Charlotte City 
administrative unit and the balance for use by the Board of Education 
of Mecklenburg County without the said city. The  bond order author- 
izing the bonds and the notice of election thereon held pursuant thereto 
listed eleven proposed school improvements or projects within the City 
of Charlotte, among which was the erection and equipment of a senior 
high school for negroes in the northwest section of the City of Charlotte 
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i n  the Double Oaks area. Neither the bond order nor the notice of elec- 
tion mentioned or made any provision for any addiiions to the present 
West Charlotte Junior-Senior High School for negroes. mhich is located 
in the northwest section of the City of Charlotte, approximately one- 
quarter of a mile from the site acquired for the erection of the senior high 
school for negroes in the Double Oaks area. The ]>recise question in- 
rolved is whether the Board of Commissioners of 33ecklenburg County 
has the right to permit the City School Board to use $200,000.00 of tlie 
proceeds of the said bonds in the erection and equipment of a physical 
education building a t  the site or on the campus of the <;aid West ('harlottc 
Junior-Senior High School. The determinative facts appearing of 
record are as follows: 

"1. Subsequent to the authorization of the said bontls, the School Com- 
missioners of the City of Charlotte allocated $1,109,C00.00 of the City', 
share of the bond proceeds for the building and erect on of the propowl 
senior high school for negroes in the Double Oaks arcla ill the n~rt l lweat  
section of said city, including the erection and equipment of a physical 
education building designed so as to be large enough to accommodate and 
furnish physical education facilities to the pupils a t  both the said ~ i e n  
senior high school for negroes and the old West Charlotte Junior-Senior 
High School, which upon completion of the new senior high school would 
be converted to a Junior High School. *Ifter having made such original 
or tentative allocation of $1,109,000.00 for the new senior high school, the 
School Comn~issioners of the City of Charlotte have duly a d o p t d  a rcso- 
lution finding and determining that  i t  would be for the best interests of 
the educational program in the City of Charlotte 2nd of the colored 
patrons in the northwest section of the said City that the proposed physi- 
cal education building a t  the new senior high school brx reduced to such a 
size as to accommodate only the pupils a t  the senior high school and that 
a physical education building be erected on the campns or a t  the site of 
the old West Charlotte Junior-Senior High School of sufficient size to 
accommodate pupils a t  that  school; and to that  end that  $200,000.00 
should be deducted from the allocation made for thi3 new senior high 
school and that  amount used for the erection and equipment of a physical 
education building a t  the old West Charlotte Junior-Senior High School 
for negroes. This action of the School Comniis~ioncm of the City of 
Charlotte was based on their findings and determinations that  i t  would 
best serve the educational requirements of the area in question to avoid 
having to take the pupils frorn the Junior  High School one-quarter of a 
mile to the Senior High School for physical edncation, and further that  
it was to the best interests of all of the pupils involred that  tlie pupils a t  
the two schools of different ages should be separately instructed in phpsi- 
cal education. There being no allegation, suggestion ?r  presunlption to 



N.C.] FALL TERM, 1951. 503 

the contrary, the Court finds that the findings and determinations of the 
School Commissioners of the City of Charlotte as hereinbefore set forth 
and as fully set forth in the resolution adopted by the School Commis- 
sioners of the City of Charlotte, a copy of which is attached to the com- 
plaint, marked Exhibit B, were made by the said School Commissioners 
in their administrative discretion and without being influenced by im- 
proper motives but in good faith and without misconduct on their part. 

"2. I n  their aforesaid resolution which was duly presented to the Board 
of Commissioners of Mecklenburg County, the School Commissioners of 
the City of Charlotte requested the Board of Commissioners of Mecklen- 
burg County to allow and permit them to use and apply $200,000.00 of 
the City's portion of the bond issue in question in the erection and equip- 
ment of a physical education building at  the site or on the campus of the 
present West Charlotte Junior-Senior High School for negroes. The 
Board of Commissioners of Mecklenburg County adopted a resolution, 
a copy of which is attached to the complaint and marked Exhibit C, upon 
consideration of the said resolution found and determined that the facts 
therein set forth as found by the City School Board were correct and 
true, but further found that neither in the original bond order nor in the 
notice of election held pursuant thereto was any mention made of any 
building or improvements at  the site or upon the campus of said West 
Charlotte Junior-Senior High School, by reason of which fact and having 
taken legal advice, the Board of Commissioners of Mecklenburg County 
were of the opinion that they mere without legal right to accede to the 
request of the School Commissioners of the City of Charlotte and refused 
to permit the reallocation of the said funds as requested, basing its re- 
fusal purely upon the fact that it had no legal right so to do. 

"3. The Court finds as an inference of fact from the record that the 
erection and equipment of a physical education building on the campus 
or at the site of the present West Charlotte Junior-Senior High School 
will serve the interests of the patrons of the junior and senior high schools 
for negroes in the northwest section of the City of Charlotte and is within 
the general purposes and purview of the bond order pursuant to which 
the bonds are to be issued. 

"Taking as true the allegations and admissions of the complaint and 
answer in this cause, the Court is of opinion that the Board of Commis- 
sioners of Mecklenburg County has the legal right to allow and permit 
the School Commissioners of the City of Charlotte to use and expend 
$200,000.00 of the City's share of said bond fund in the erection and 
equipment of a physical education building at  the site or on the campus 
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of the present Junior-Senior High School for negross, which upon com- 
pletion of the new senior high school will be converted into a Junior 
High School. 

"Wherefore, such being the opinion of the Court, it is adjudged and 
decreed that the defendants, constituting the Board of Commissioners for 
Mecklenburg County, be, and they hereby are, direvted, authorized and 
empowered to authorize and permit the School Commissioners of the 
City of Charlotte to use and expend up to the sum of $200,000.00 of the 
City's share of the proceeds of the bonds in question, heretofore tentatively 
allocated to the senior high school for negroes in t h ~  Double Oaks area, 
in building and equipping a physical education building at the site or 
on the campus of said present West Charlotte Junior  Senior High School 
for negroes, if upon investigation the Board of Comrnissioners for Meck- 
lenburg County shall find and determine that the proposed expenditure 
is not excessive, is necessary to maintain the constitutional six months 
school term in the City of Charlotte, that funds are not otherwise avail- 
able for said undertaking and that such course will best subserre and 
promote the educational program of the Junior and Senior negro student. 
in the northwest section of the City of Charlotte." 

To the foregoing judgment the defendants noted exception and ap- 
pealed. 

Brock B a r k l e y  for plaintif fs,  appellees. 
Ta l ia ferro ,  C'larkson & Grier  for defendrrn fs, appei'lnn fs. 

DEVIN, C. J. The defendants, who constitute the Board of County 
Commissioners of Mecklenburg County, having some doubt as to their 
legal power to authorize the reallocation of the funds as requested by 
the Board of School Commissioners, bring the case hwe for review. 

The underlying facts fully set out in the judgnlei~t of Judge Bobbitt 
are sufficient, we think, to justify the reallocation of $200,000.00 of the 
funds derived from the sale of County School Building Bonds for the 
erection of physical education building on the g r o ~ n d s  of the present 
West Charlotte Junior-Senior High School. The re2 sons for the reall+ 
cation are stated in the resolution of the Plaintiff 13oard and aye con- 
vincing. We regard the departure from the original proposals and alloca- 
tions contained in the Bond Resolution and advertisenent as immaterial 
and not of the substance. 

This view is supported by the decision of this Court in Feezor c .  Sic-e- 
Zoff, 232 N.C. 563, 61 S.E. 2d 714, where it was siid, Just ice  D e n n y  
speaking for the Court, "The question before us does not involve any 
change of purpose for which the school bonds were issued, but only a 
change in the manner and method of accomplishing that purpose." The 
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judgment below is also in line with what was said by this Court in Atkins 
v. McAden, 229 N.C. 752, 51 S.E. 2d 484: "But G.S. 153-107, in our 
opinion, does not place a limitation upon the legal right to transfer or 
allocate funds from one project to another included within the,general 
purpose for which bonds were issued." 

I n  the case at  bar the general purpose was the erection of a senior high 
school for negro children in Double Oaks area. This would include a 
physical education building. The erection of the senior high school build- 
ing would permit the present Junior-Senior High School building in 
the same locality to become the Junior High School, and the erection 
of a portion of the physical education facilities on the grounds of the 
~ u n i &  High School f o r  the reasons set out would seem to be not out of " 
line with the general purposes of the bond issue. On the contrary, the 
realIocation of funds as proposed would be in accord with the general 
purposes stated in the bond resolution and notice. 

I n  Waldrop v.  Hodges, 230 N.C. 370, 53 S.E. 2d 263, where bonds had 
been issued for the of erecting new school buildings and pur- 
chasing sites therefor in-the district, i t  was proposed to use 70% of the 
bond proceeds for the purpose of enlarging elementary school buildings 
and to hold 30% to be used in connection with a contemplated future 
bond issue for the erection of a new high school building. I t  was held 
this would constitute an unauthorized diversion from the purpose for 
which the bonds were voted. I t  was said in the opinion written for the 
Court by Justice Barnhill, that '(While the defendants have a limited 
authority, under certain conditions, to transfer or allocate funds from 
one project to another, included within the general purpose for which 
bonds are authorized, the transfer must be to a project included in the 
general purpose as stated in the bond resolution and notice of election." 

I n  the last case on this subject considered by this Court, Gore v. Colum- 
bus County, 232 N.C. 636, 61 S.E. 2d 890, the same principle was applied 
to the facts of that case. There the bond issue was for erecting. remodel- -, 

ing and enlarging school buildings and in the bond statement and in pre- 
election notice certain improvements in the school buildings of two named 
districts were specified. Later, on the basis of a survey it was proposed 
to use the funds allocated to these schools for the erection of a single 
high school building to serve both districts in lieu of remodeling and 
enlarging the existing buildings. I t  was held the facts found were insuffi- 
cient to justify reallocation of bond funds for that purpose, unless i t  
should be found that by reason of changed conditions the original projects 
were no longer needed, and that the proposed building would eliminate 
the necessity for the improvements originally contemplated. 

I t  is true in our case the diversion of a portion of the funds is to a 
school not specifically mentioned in the bond order, but it is in the same 
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locality and the funds are to be deducted from those originally allocated 
to the Senior High School and are to be used to serrre the same purpose 
for the same patrons in  a manner thought to be advantageous. The  school 
authorities are not without limited discretion in the matter, and we think 
its exercise in  this instance for the reasons set out in the judgment may 
not be successfully attacked. 

I t  is not suggested that  the voters of this area hsve been dealt with 
unfairly, or  that  any improper motive is being served Provision is made 
in the judgment that the authorization of the reallocation requested be 
based upon proper findings, in accord with the decismn of this Court in 
Gore c. Columbus C'ounfy, supra. 

We conclude that  the judgment empowering t h ~  Board of County 
Comnlissioners, upon proper findings by the Board, to permit the expen- 
diture of $200,000 of the proceeds of the school building bonds referred 
to, for  the purposes set out in the resolution of the Board of School Com- 
missioners of the City of Charlotte, should be affirmed, and i t  is so 
ordered. 

Judgment affirmed. 

JUNE PLEMMONS AND HUSBAND, JARIES PLEMRIONS v. MATILDA CUT- 
SHALL AND HUSBAND, E. L. CUTSHALL ; SHERMAN TWEED AXD WIFE, 
BELLE TWEED ; CHAPEL TWEED AR'D WIFE, MRS. CHAPEL TWEED ; 
ALL THE UNKHOWN HEII~S O F  ABNER TWEED, DECEASED; ANN GIL- 
BERT, DECEASED ; LULA MORGAN I~EIRS, n ~ c u s k n  ; HESTER STBS- 
TON, DECEASED ; MAGNOLIA FARMER, DECEASED : JOSHUA TWEED, 
DECEASED. LVTHER TWEED, AND ALL OTHER HEIRS KR'OIVS A ~ D  Ux- 
KNOWN,  WHO ARE NECESSARY PARTIES HERETO. 

(Filed 21 November, 1951.) 
1. Boundaries § 11- 

Where in a processioning proceeding each side admits that the other 
owns adjoining land, and respondents further aver adverse possession of 
the land owned by them, held no issue of title is raised, the sole issue being 
as to the true location of the dividing line between the lands of the re- 
spective parties. 

2. Boundaries 8 O- 

The burden of proof on the issue as to the true location of the diriding 
line is upon petitioners. 

3. Boundaries § O- 

In a processioning proceeding, what constitutes the true dividing line is 
n question of law for the court, its location is a quec:tion of fact for the 
jury under correct instructions based upon competent evidence. 
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4. Boundaries Q Ba: Frauds, Statute of, 8 9- 

Description of land in a deed must be certain in itself or capable of 
being reduced to certainty by matters aliwnde pointed out in the deed itself. 

5. Boundaries Q Bh- 
A deed describing the land by reference to corners and lines of the adja- 

cent lands is sufficient to admit proof of such adjacent corners and lines, 
the call for another's line being considered one to a natural boundary, and 
the best evidence thereof being the record of a deed covering such corners 
or lines followed by the fitting of the description to the land in accordance 
with appropriate rules. 

6.  Boundaries Q Sc- 
Ordinarily a line should be run in its regular order from a known 

beginning, and it is only when a corner cannot be ascertained by running 
forward and may be fixed with certainty by running reversely that the 
call may be reversed. 

7. Boundaries Q 10- 
A processioning proceeding may not be dismissed as in case of nonsuit, 

but peremptory instructions may be requested in appropriate cases. 

VALEXTINE, J., took no part in the consideration or decision of this case. 

APPEAL by respondents from Bennett, Special Judge, a t  J u n e  Civil 
Term, 1951, of MADISON. 

Procession proceeding to establish the true dividing lines between the 
lands of petitioners and of respondents. 

Petitioners allege in their petition ( 2 )  that  they are the owners in fee 
and are in possession of a tract of land situate. lying and being on waters 
of Shelton Laurel in No. 2 Township in Madison County, described 
as follows : 

"BEQIANINQ on a Spanish Oak Stump, the Joshua Tweed corner, and 
running a southwest direction with the Joshua Tweed line to a hemlock 
and oak in said line (being the southeast corner of the Joshua Tweed 
50-acre Mill t ract) ,  then a northerly direction with the east line of the 
Joshua Tweed Mill tract to a stake the northeast corner of said mill 
tract, thence to the top of Big Hil l  Ridge with the Mack tract line to a 
black oak, thence down Rig Hil l  Ridge with Gilliad Tveed's line to a 
white oak stump-Gilliad Tweed's corner-thence continuing with Gil- 
liad Tweed's line to a Woodward Hensley's line, then up and with the 
meanders of a ridge to Lowery Cutshall's line then with Lowery Cut- 
shall's line to the BRGIKNIKG. Containing thir ty acres more or less. 

"(3)  That  the respondents arc the owners, or claim some interests in 
lands adjoining the lands described in the next preceding paragraph, and 
the boundary lines between the lands of the petitioners and the respond- 
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ents are in dispute, and the same cannot be settled by compromise or 
agreement. 

"(4) That the lines that are in dispute are described in petitioners' 
boundary as follows: 'BEGINNING on a Spanish oak stump, the Joshua 
Tweed corner, and running a southwest direction with the Joshua Tweed 
line to a hemlock and oak in said line, (being the SOL theast corner of the 
Joshua Tweed 50-acre Mill tract), and then a northerly direction with 
the east line of the Joshua Tweed Mill tract to a stake, the northeast 
corner of said Mill tract, thence to the top of the Big Hill Ridge with the 
Mack tract line, to a black oak.' " 

On the other hand, the record on this appeal contains four separate 
answers, (1) by the original respondents, (2)  by the original respondents 
and Chapel Tweed and numerous others, allegedly having been made 
parties hereto by order of court, ( 3 )  by Atman Cutshall, e t  al., allegedly 
having been made parties hereto by order of court, rmd (4) Mrs. Linda 
Fox. et al., who describe themselves as heirs at  law of Joshua Tweed. 
I n  all of these answers the respondents admit that the petitioners own 
land adjoining the lands of respondents. And while in the second and 
third answers as above recited, it is averred that the allegations of the 
petition as to ownership of land as therein described, and of the disputed 
line are denied,-the denials are followed immediatel,~ by admission that 
"petitioners have a title to some land adjoining the lands of respondents," 
and that "the petitioners and respondents are ownere of lands adjoining 
each other." But respondents deny that there is any dispute as to their 
boundary lines. They further aver that they are the owners of (1) the 
400 acres Joshua Tweed land, the corner and line of which are first 
referred to in the description of petitioners' land as set out in the peti- 
tion, (2 )  the Joshua Tweed 50-acre Mill tract, corners and line of which 
are next referred to in said description, and ( 3 )  the Mack tract, next 
referred to in said description. Specific descriptions of these tracts are 
set out. And respondents say that the lines and boundaries thereof are 
known and visible; that they have had adverse possesl3ion of the land for 
more than seven years, and twenty years, the statutc~s as to which they 
plead in bar of petitioners' right to recover. 

The cause was transferred t o  the civil issue docket for trial, and tried 
in Superior Court. 

Upon the trial in Superior Court, summarily stated, the petitioners 
offered in evidence the record of the deed to feme pet tioner for the land 
described as in the petition, and undertook to locate same by oral testi- 
mony in respect to calls in the descriptions of the respondents' lands, 
without first introducing in evidence the records of :he deeds in which 
such descriptions appear. Respondents objected to much of it, and here 
challenge the ruling of the court in admitting it. 
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Petitioners offered testimony as to possession by them and those under 
whom they claim title, of the lands they allege they own as set out in the 
petition. 

Motions for judgment as of nonsuit were made by respondents when 
petitioners first rested. Overrued. Exception. 

And respondents reserving exception to denial of motion for nonsuit, 
offered in evidence the records of deeds under which they assert owner- 
ship of the three tracts they aver in their answers they own, and offered 
testimony tending to locate same as they contend the true location to be. 

Motions of respondents for judgment as of nonsuit at  close of all the 
evidence were denied, and they excepted. 

Respondents tendered seven issues, the first three of which are these: 
"(1) Are the plaintiffs the owners of the tract embraced on the map 

by the blue lines between 3, 4, 5, 6 and 32 
"(2)  What is the true dividing line between the lands of the plaintiffs 

and the defendants Atman Cutshall and McClellan Cutshall? 
"(3) What is the true dividing line between the plaintiffs and the 

defendants ?" 
The next four related to adverse possession by defendant E. A. Tweed 

heirs,-for seven years, and for twenty years as to each of two portions 
of land shown on the map. 

The record shows that the first three were "granted" and the last four 
"denied." Exception #l. 

But the record shows that the court submitted these issues, which the 
jury answered as shown: 

"1. What is the true dividing line between plaintiffs and the Tweed 
heirs ? 

"Answer : 2, 3, 4 and 5. 
"2. Have the Tweed heirs been in the adverse possession of the 

diamond-shaped tract as shown on the map for seven years under color 
of title, as alleged in the Snswer? 

"Answer : No. 
"3. Have the Tweed heirs been in the adrerse possession of the 

diamond-shaped tract as shown on the map for twenty years as alleged 
in the Answer? 

"Answer : No. 
"4. What is the true dividing line between plaintiffs and defendants 

Atman Cutshall, McClellan Cutshall and Mamie Banks? 
"Answer : 1-2. 
"5. Have the defendants, Tweed heirs, been in the adverse pos~ession 

of the property embraced in the lines A, B, C and L for seven years 
under color of title, as alleged in the Answers? 

"Answer : No. 
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I( 6 .  Have the defendants, Tweed heirs, been in the adverse possession 

of the property embraced in the lines A, B, C and L for twenty years, as 
alleged in the Answers ? 

"Answer : No.'' 
Exception #2. 
From judgment in accordance with the verdict, the respondents appeal 

to Supreme Court and assign error. 

George M.  Pritchard and Calvin R. E d n e y  for petitioners, appellees. 
Carl R. S tuar t  for respondents, appellants. 

WIXBORNE, J. I t  is apparent from the record and statement of case 
on this appeal that in the trial court there was a n~isconception on all 
hands as to the issues raised by the pleadings. 

A reading of the petition reveals the express purpose of the proceeding 
to be the establishment of boundary lines between lands of petitioners 
and lands of respondents. Chapter 38 of General Statutes of North 
Carolina. Petitioners allege that they are the owners of a tract of land 
whose boundaries are the boundaries of lands they tllege are owned by 
respondents. 

Also a perusal of the answers shows that respondents admit that peti- 
tioners own land adjoining the land they, the respondents, expressly aver 
they own, and of which they have had adverse possei)sion for more than 
seven years under color of title,-yea, more than twenty years under 
known and visible lines and boundaries. 

Thus no issue of title is raised,-either as to the lands of petitioners, 
or as to the lands of respondents. So, after all the ul~derbrush is cleared 
away, the pleadings raise only the issue as to "What is the true dividing 
line between the lands of petitioners and the lands of respondents?" See 
Greer v. Hayes ,  216 N.C. 396, 5 S.E. 2d 169; Cornelison v. H a m m o n d ,  
225 N.C. 535, 35 S.E. 2d 633. 

Hence there was error in submitting other issues. 
The burden of proof on the issue as to the true locadion of the dividing 

line is upon the petitioners. This is accordant with the well settled rule 
enunciated in decisions of this Court, among which are these: Hill v. 
Dalton, 140 N.C. 9, 52 S.E. 273; W o o d y  v. F o u n t a i l ,  143 N.C. 66, 55 
S.E. 425 ; Garris v. Harrington,  167 N.C. 86, 83 S.E. 253 ; Carr v. Biz-  
zell, 192 N.C. 212, 134 S.E. 462; Greer v. Hayes ,  supra;  H i l l  2). Y o u n g ,  
217 N.C. 114, 6 S.E. 2d 830. 

Also it is settled law in this State that, in a proceeding to establish a 
boundary line, which is in dispute, what constitutes the dividing line is 
a question of law for the court, but a controversy as to where the line is 
must be settled by the jury under correct instructions based upon compe- 
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tent evidence. See C'legg z!. C a n a d y ,  217 N.C. 433, 8 S.E. 2d 246; H u f f -  
man v. Pearson,  222 S . C .  193, 22 S.E. 2d 440, and cases cited. See also 
B r o w n  2'. I Iodqes ,  232 N.C. 537, 61 S.E. 2d 603. 

Moreover, it  is noted that respondents in the case in hand aver in the 
original answer that the description set forth in the petition is too indefi- 
nite to describe the petitioners' land with any certainty. As to this aver- 
ment, the decisions of this Court generally recognize the principle that  
a deed conveying land within the meaning of the statute of frauds must 
contain a description of the land, the subject matter of the deed, either 
certain in itself or capable of being reduced to certainty by reference to 
somethine extrinsic to which the deed refers. The office of descriwtion " 
is to furnish, and is sufficient when i t  does furnish, means of identifying 
the land intended to be conveyed. The deed itself must point to the source 
from which evidence al iunde to make the description complete is to be 
sought. See Self  H e l p  C'orp. v .  Rr inL ley ,  215 K.C. 615, 2 S.E. 2d 889, 
and cases cited. 

Testing the description of petitioners' land by this principle, i t  appears 
to be sufficient to admit of such proof. 

So, in the light of these principles, petitioners in present case have the 
burden of locating the lines and corners called for i n  the description of 
their land. And since the beginning is  designated as "a Spanish oak 
stump, the Joshua Tweed corner," and the first call runs "a southwest 
direction with the Joshua Tweed line to a hemlock and oak in  said line," 
i t  is incumbent upon petitioners to locate this corner and the line of the 
Joshua Tweed tract,-the call for another's line being considered a 
natural boundary. See Clegg z.. C a n a d y ,  supra. I n  locating such corner 
and line, the best evidence of the calls in the description of this tract is 
the record of a deed covering it. Woodbztry  z.. E v a n s ,  122 N.C. 779, 30 
S.E. 2. Then the description therein may be fitted to the land in accord- 
ance with appropriate rules. See L o c k l e o ~  2%.  Omendine, 233 N.C. 710, 
65 S.E. 2d 673, and cases cited. 

I n  the Locklear  case i t  is said that  the general rule is that  i n  order to 
locate a boundary of land, the lines should be Yun in the regular order 
from a known beginning, and the test of rerersing in the progress of the 
surrey should be resorted to only when the terminus of a call cannot be 
ascertained by running forward, but can be fixed with certainty by run- 
ning reversely the next succeeding line. 

I n  like manner the burden is upon the petitioners to locate the corners 
and line of the 50-acre Mill tract, and the line of the Mack tract-called 
for in the description of their land. 

When these three tracts are so properly located, the lines called for will 
constitute the true diriding line between the lands of petitioners and of 
respondents. 
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Thus i t  is clear, and we hold, that the course pursued by petitioners 
as appears in statement of facts hereinabove, in undertaking to develop 
their case on the trial below, is violative of pertineni; rules of evidence, 
and prejudicial to respondents. 

As to exceptions to refusal of the trial court to allow motions, aptly 
made, for judgment as of nonsuit: Where, in a proces3ioning proceeding, 
the only real controversy is as to the location of the dkviding line between 
the lands of the petitioners and of the respondents the cause should not 
be dismissed as in  case of nonsuit. 

See Cornelison v. Hammond, supra, where the sub,ject has been fully 
discussed and applied in opinion by Barnhill, J. See also Brown v.  
Hodges, 230 N.C. 746, 55 S.E. 2d 498. I n  lieu of such motion, request 
for peremptory instruction may be appropriate in a pi-oper case. 

Finally, since there must be a new trial for error pointed out, the other 
exceptions are not expressly treated. 

New trial. 

VALENTINE, J., took no part in the consideration or decision of this 
case. 

MARY LEONA JONES v. OTIS ELEVATOR COMPASY, A CORPORATION. 

(Filed 21 November, 1951. ) 

1. Contracts § 19: Negligence fj l- 
In order for a person injured in a fall down an elerator shaft to recover 

against the company under contractual duty to the owner of the building 
to keep the safety derices on the elevator in reasonablj safe condition and 
in proper repair, the injured person must show a negligent breach of the 
legal duty arising out of the contract and that such bre,lch of duty was the 
proximate cause or one of the proximate causes of thfs injury. 

2. Courts 1- 

The laws of the state in which plaintiff's injury occurred governs the 
substantive rights of the parties in an action for negligence. 

3. Negligence 8 3 - 
The doctrine of re8 ipsa loquitur does not apply in the State of Virginia 

to a case of an unexplained accident which niay be attributable to one of 
several causes, some of which are not under the contrc~l of the defendant. 

4. Negligence 19b (2)-Res ipsa loquitur held not. applicable in this 
action to recover for fall down elevator shaft. 

Plaintiff was injured in a fall down an elevator shaft in a building in 
the State of Virginia. Plaintiff sued the company which was under con- 
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tinuing contractual obligation to the building owner to keep the elevator 
in repair. Plaintiff% evidence afermatively showed that defendant was 
not liable for the alleged poor lighting, and while plaintiff's evidence tended 
to show that the elevator cage was not a t  the floor where plaintiff entered 
the shaft through the open door, plaintiff's evidence failed to show that at  
the time it was impossible to open the door when the elevator cage was 
not at  that floor. Held:  Since the evidence does not show that the safety 
device preventing the opening of a door at  a floor unless the elevator cage 
was at  such floor, was not working at  that time, the doctrine of rcs ipsa 
loquitur does not apply under the laws of the State of Virginia and nonsuit 
was proper. 

APPEAL by plaintiff from Stevens, J., February Term, 1951, of LEXOIR. 
This case was heard on demurrer at  the Fall Term, 1949, and reported 

in 231 N.C. 285, 56 S.E. 2d 684. An examination of that opinion may 
give a more complete understanding of the facts herein stated. 

The plaintiff, Mary Leona Jones, now Mrs. Holland, Doris Fulghuni, 
now Mrs. Hoffman, and Doris Blackman, now Mrs. Epps, all of whom 
will be referred to hereinafter by their respective married names, were 
student nurses in training at  Goldsboro Hospital, Goldsboro, North 
Carolina, in December, 1947. They were sent by the Goldsboro Hospital, 
1 January, 1948, to the Medical College of Virginia, Hospital Division, 
Richmond, Virginia, as affiliate nurses where they were to take special 
training for a period of three months. 

When these student nurses arrived at  the hospital in Richmond, they 
reported to the house mother, a Mrs. Rhodes. Mrs. Rhodes took them 
to the quarters they were to occupy on the third floor of a building known 
as Memorial Hall where fourteen nurses were quartered. She instructed 
them how to use the elevator in the building which had three floors and 
a basement. The elevator served all four floors. 

According to the evidence, the elevator was not a modern, automatic, 
pushbutton type. I f  you were in the basement of the building and 
wanted the elevator, you had to go to the floor where it was located and 
bring it down or holler to someone to do so. There were no signals or 
indicators to show where it was at  any particular time. I t  was an "old- 
timey" elevator and had to be operated by manipulating a lever on the 
inside of the cage. The cage or carriage was not equipped with a door. 
Entrance to the elevator on each floor was obtained by sliding open a 
large wooden panel door. 

Sccording to the defendant's answer, a portion of which was introduced 
in evidence by the plaintiff, "It was a conventional type electrically- 
operated elevator, equipped with various safety devices, including electro- 
mechanical bar locks on the shaftway doors, which said locks can only 
be opened from the inside of the elevator shaft; that on each floor of said 
building there are shaftway doors which are in two sections, one station- 
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ary and one movable and that wheu any of said doora are open, the elec- 
tric contact is broken and the elevator carriage or cage cannot be moved, 
except by using the switch on the control panel in the machine room 
located in the basement of said building. That said machine room was " 
kept closed and locked except when opened by an au1,horized representa- 
tive of the defendant." 

The evidence further tends to show that the student nurses used the 
elevator whenever it was available. This plaintiff, and the other wit- 
nesses who used i t  prior to this occasion, testified they had always found 
the elevator cage at  the floor where the door to the shaftway was open; 
that the hall where the elevator shaft is located, just off the main hall, 
was equipped with sufficient lights when burning. On the occasion com- 
plained of the light was only sufficient to see the elevator dimly. There 
was a light on the facing of the elevator door which could have been 
turned on. There was a sign on the facing of the elevator entrance on 
the third floor which read: "Use this elevator at  your own risk." The 
plaintiff was familiar with the elevator; she and Mrs. Hoffman and Mrs. 
Epps used it three or four times a day. 

As one approached the elevator, the light inside the (car could be turned 
on before entering it, but the nurses, including the plaintiff, usually 
stepped into it in the dark and cut on the light after entering. 

Mrs. Epps testified there was a wire screen in both of the upper panels 
of the door to the elevator on the third floor. "It did have a hole in i t  
. . . I noticed that the first day I was there. There was no change in 
that condition between that time and the time of the accident . . . I 
didn't put my hand in there and open the door. I was tall enough, but I 
didn't. Miss Jones (Mrs. Holland) is about the same height I am." 
This witness further testified, "We didn't like to walk and me wanted to 
use the elevator as often as we could. Everybody turned the lights out 
so nobody else would see the elevator was up there and use it. We turned 
the lights out so people couldn't see the elevator was there and then when 
we came to use the elevator we stepped right in withclut putting a light 
on. You couldn't get the elevator unless you were on the floor the ele- 
vator was at. I don't know whether, if the door was closed, you couldn't 
get i t  on that floor and couldn't open the door except, from the outside 
unless you put your hand in that screen and opened that door. When we 
got in the elevator and came to our floor, or any floor, we would leave it 
there, and if we left the door open the e le~a tor  had to stay there so . . . 
you could go back down in i t  s;nobody else could get it unless they came 
for it. I f  you didn't turn out the lights people could see the carriage was 
there." On the night of 28 March, 1948, about 7 :00 o'dock, the plaintiff 
and Mrs. Epps walked up the stairway in Memorial Hall and went to the 
room occupied by Mrs. Holland and Nrs. Hoffman. Mrs. Hoffman was 
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in the room. After a few minutes the three of them started to leave the 
building. They started to walk down when Mrs. Holland, who was near- 
est the elevator, said: "Girls, the elevator is here. Let's ride down." 
They turned to go to the elevator. The door was partly open and Mrs. 
Holland pushed i t  the rest of the way open, stepped in and fell to the 
basement. She was seriously and permanently injured. At the time of 
the trial below she had no recollection of the conditions as they existed 
at  the time she fell. 

The plaintiff introduced that portion of the defendant's answer which 
admitted the defendant had been under contract with the Medical College 
of Virginia since 26 June, 1945, to maintain and regularly inspect the 
elevator involved herein, and that portion which described its type and 
equipment, the pertinent parts of which have been included in the state- 
ment of the case. 

The defendant moved for judgment of nonsuit at  the close of the plain- 
tiff's evidence and the motion was allowed. From the judgment entered, 
the plaintiff appeals and ass ips  error. 

,T~nes ,  Reed & Grifin for p l a i n t i f ,  appellant.  
Wl t i taker  & J e f r e s s  for defendant ,  appellee. 

DEXPSY, J. This is not an ordinary tort action. The liability of the 
defendant, if any, must flow from the negligent breach of its contract 
with the Medical College of Virginia. This was pointed out in the fornler 
opinion referred to herein (231 N.C. 285, 56 S.E. 2d 684). See also 
12 -4m. Jur.  820, e i  seq.; 38 Am. Jur .  664,45 C.J. 650 ; Standard Oil PO. 
v. TVakefield, 102 Va. 824, 47 S.E. 830, 66 L.R.A. 792; Amer ican  Oil Co. 
v. il'icholas, 156 Va. 1, 157 S.E. 754. 

I t  is admitted that at  the time of plaintiff's injury the defendant was 
under contract with the Medical College of Virginia to maintain some 
twenty elevators in buildings owned or controlled by the Medical College 
of Virginia, including the one in Memorial Hall. The defendant, hov- 
erer, under the terms of its contract, which is attached to and made a 
part of the plaintiff's complaint, expressly excluded therefrom the repair 
and maintenance of hoistway enclosures and hoistway doors, and door 
hangers on the passenger elevator in Memorial Hall. 

The plaintiff alleges in her complaint, among other things, (1) that 
the defendant unlawfully, wrongfully, and negligently, failed to maintain 
lights on each floor of Memorial Hall at the point where the elevator 
well was located, and particularly on the third floor of the building; and 
(2) that the defendant unlawfully, and wrongfully violated its contract 
with the Medical College of Virginia in that i t  failed to maintain the 
elevator and the door closures and the electric interlocks attached thereto 
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in proper repair so as to prevent one from opening the door to the elevator 
well when the cage or carriage was not at  that floor. 

We find nothing in the contract between the defendrrnt and the Medical 
College of Virginia that required or permitted the defendant to have 
any control or supervision over the hallways of Memorial Hall, or the 
lighting facilities therein. And the plaintiff offered no evidence in 
support of her allegations in this respect. Moreover, there was evidence 
in the trial below to the effect that ample facilities had been provided 
for adequate light, but that the plaintiff and Mrs. .Roffman and Mrs. 
Epps made it a practice to turn out the light near the elevator entrance 
and the light in the elevator in order that no other person on the hall 
would observe its presence. Mrs. Epps testified, "We turned the lights 
out so people couldn't see the elevator was there and when we came to use 
the elevator we stepped right in without putting a light on!' 

As we construe the allegations of the complaint in the light of the 
status existing between the plaintiff and defendant, the defendant was 
not guilty of actionable negligence unless i t  negligently breached the legal 
duty arising out of its contract relation with the Medical College of 
Virginia to exercise care to keep the safety devices on the elevator in a 
reasonably safe condition and in proper repair, and such negligent breach 
of duty was the proximate cause, or one of the proximate causes, of 
plaintiff's injury. 

The plaintiff is relying on the doctrine of res ipsa loquitur, citing Haag 
v. Harris, 4 Cal. 2d 108, 48 Pac. 2d 1 ;  Gustavson v. Thomas, 227 App. 
Div. 303, 237 N.Y.S. 479; Class v.  Y.W.C.A., 47 Ohio App. 128, 191 
N.E. 102; Cramer v. Mergard, 56 Ohio App. 4 9 3 , l l  N.E. 2d 108; Moohr 
v. Victoria Inv .  Co., 144 Wash. 387, 258 Pac. 43. These cases, however, 
involved automatic elevators and are not controlling upon a factual 
situation such as that before us. 

The plaintiff sustained her injuries in the State of Virginia and the 
substantive rights of the parties are governed by the law of that State. 
Charnock v. Taylor, 223 N.C. 360, 26 S.E. 2d 911, 148 A.L.R. 1126. 

I n  the case of Peters v. Lynchburg Light & Traction Co., 108 Va. 333, 
61 S.E. 745, 22 L.R.A. (N.S.) 1188, in applying the doctrine of res ipsa 
loquitur, the Court stated: "The doctrine rests upon the assumption that 
the thing which causes the injury is under the exclusive management of 
the defendant, and the evidence of the true cause of the accident is acces- 
sible to the defendant and inaccessible to the person injured. Ross v.  
Double Shoals Cotton Mills, 140 N.C. 115, 52 S.E. 121, 1 L.R.A. (N.S.) 
298." 

I n  Ci ty  of Richmond v.  Hood Rubber Products Co., 168 Va. 11, 190 
S.E. 95, in considering the question of res ipsa loquitur, the Court said : 
"In Virginia the doctrine, if not entirely abolished, hat1 been limited and 
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restricted to a very material extent. See Chesapeake & 0. Ry. v. Tanner, 
165 Va. 406, 182 S.E. 239, and Virginia Electric & Power Co. v. Lowry, 
166 Va. 207,184 S.E. 177." 

I t  was held in Arnold v. Wood, 173 Va. 18, 3 S.E. 2d 374, that the 
doctrine of res ipsa loquitur "does not apply in the case of an unexplained 
accident which may have been attributable to one of several causes, for 
some of which the defendant is not responsible." Seven-Up Bottling Co. 
v. Gretes, 182 Va. 138, 27 S.E. 2d 925. 

The plaintiff alleges her injuries were proximately caused by poor 
lighting and the failure of the defendant to keep the elevator in proper 
repair. As heretofore pointed out, this defendant was not responsible 
for the poor lighting which existed at  the time of her injury. And there 
is no evidence tending to show any of the safety devices on this elevator 
were out of order other than the fact that the elevator was in the base- 
ment of the building and the hoistway door on the third floor was partly 
open. But the plaintiff's evidence does tend to show that i t  was possible 
to open the hoistway door on the third floor from the outside whether the 
elevator was a t  that floor or not. This is sufficient to defeat the applica- 
tion of the doctrine of res ipsa loquitur. 

We deem i t  unnecessary to consider the question of contributory negli- 
gence on the part of the plaintiff, since in our opinion no negligent breach 
of the contract between the defendant and the Medical College of Vir- 
ginia has been established. 

The judgment of the court below is 
Affirmed. 

EAST SIDE BUILDERS, INC., A NORTH CABOLINA CORPORATION; JEAN C. 
HOWE, TIPPIE T. GALUMBECK, REUBEN GRAND AND WIFE, ROSE 
GRAND, LEONARD FINK, W. RANDALL HARRIS AND WIFE, INEZ K. 
HARRIS, AND ETHEL S. McSWAIN, FOB THEMSELVES AND ALL OTHER 
LANDOWNERS WITHIN LAKE VIEW PARK DEVELOPMENT WHO MAY COME IN 

AND MAKE THEMSELVES PARTIES PLAINTIFF, V. WESLEY W. BROWN A i m  

WIFE, ERMA C. BROWN. 

(Filed 21 November, 1951.) 
1. Equity 9 8- 

Ordinarily, laches will not bar relief when the delay has not worked an 
injury to the prejudice or disadvantage of those adversely interested. 

2. Same: Deeds 8 10b- 
The lapse of some nine or ten years before instituting suit to compel 

defendant to comply with restrictive covenants by reconverting his house 
from a two-family to a one-family dwelling, held not barred by laches, 
since defendant was in no way prejudiced by the delay. 
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3. Deeds § lab- 
Plaintiff's evidence that a single block in a subdivision was developed 

as  a unit and all lots therein conveyed by deeds containing restrictive 
covenants pursuant to a general scheme of development, is sufficient to 
withstand nonsuit in a suit to restrain defendant from violating one of 
the restrictive corenants. 

Where plaintiff's evidence in his suit to restrain 1,iolation of restrictive 
covenants tends to show that the particular block in the subdivision in 
question was developed as a unit in accordance with a general scheme, the 
fact that numerous lots in other blocks of the subdivision were sold with- 
out restrictive covenants does not entitle defendant to nonsuit when it 
does not appear that a key map of the entire development had ever been 
placed on record or that any lots in the subdivis~on had been sold in 
reference thereto. 

VALENTINE, J., took no part in the consideration or decision of this case. 

,~PPEAI, by plaintiffs from Rudisill, J., May Term, 1951, of BUNCOMBE. 
This is a n  action by Eas t  Side Builders, Inc., and others, on behalf of 

themselves and all other parties owning lots in Lakt View Park ,  in the 
City of Asheville, who may come in and be made parties b la in tiff, against 
Wesley W. Brown and his wife, E r m a  C. Brown. 

The plaintiffs allege that  they are owners of lots and homes in Block B 
of Lake View Park ,  a restricted residential subdivisLon as appears on a 
plat thereof duly recorded in the office of the Register of Deeds for 
Buncombe County, North C'arolina, in P la t  Book 4, a t  page 40. 

I t  is further alleged that  prior to 28 April, 1924, Lake View Park ,  
Inc., a Nor th  Carolina corporation, owned a large boundary of land 
situate in  Beaverdam Ward, Asheville Township, Buncombe County, and 
established the same as "an exclusive, restricted r e d e n t i a l  district or 
boundary, for  the use, security and comfort of those who may purchase 
homesites therein," and tha t  "in order to assure homesite owners within 
Block B that  such homesites within said block would ever remain an  
exclusive restricted residential district, included in the deed from Lake 
View Park ,  Inc., to a predeceqsor in title to the defsndants Wesley W. 
Brown and wife E r m a  C. Brown, and in all other deeds to homesite 
owners within said Block B, its general plan of devdopment . . ." 

Among other covenants contained in deeds to lots in Block B, according 
to  the allegations of the complaint, the grantees for themselves and their 
heirs, executors, administrators, assigns, and successors in title to said 
land conveyed, by acceptance of the deed, "doth c o ~ e n a n t  to and with 
the said party of the first part, its successors and assigns as follows: 
'That they will not erect or suffer to be erected on the land above de- 
scribed any . . . house or building to be used as art apartment house, 
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tenement house, boarding house, two-family dwelling house, . . . or at  
any time use or suffer to be used any building or buildings erected thereon 
for any such purpose . . .' " 

I t  is alleged in the complaint that the defendant, Wesley W. Brown, 
in accordance with his application for a building permit, erected a one- 
family residence on Lot 27, in Block B, and that the construction thereof 
was completed either in the latter part of the year 1940 or the early part 
of the year 1941, and with full knowledge of his covenant "with plain- 
tiffs and other property owners in Lake View Park  Development, and 
with full knowledge of his application for a building permit," for a one- 
family residence, the defendant, Wesley W. Brown, shortly after the 
completion of said residence altered its construction and converted it 
into a two-family residence; that the defendants have occupied one dwell- 
ing unit thereof and have rented the other unit to a second family since 
the year 1941. 

I t  is also alleged by plaintiffs that a duly authorized restrictions com- 
mittee of Lake View Park development visited the defendant, Wesley W. 
Brown, in the fall of the year 1941, and requested him to reconvert his 
building on Lot 27 of Block B, "into a one-family residence and comply 
with the restrictions set forth in the general plan of development of Lake 
View Park . . . but the said defendant, Wesley W. Brown, refused to 
accede to such request." 

The plaintiffs for themselres and all other landowners within Block B 
of said Lake View Park, and all other landowners within Lake View 
Park development who may come in and make themselves parties plain- 
tiff, pray the court that the defendants be perpetually enjoined from 
violating the restrictions set forth in the general plan of development of 
Lake View Park, and particularly those restrictions applying to Block B 
therein, by a mandatory injunction directing the defendants to reconvert 
their building into a one-family dwelling house. 

The plaintiffs offered the testimony of Fred L. Sale: That he is a 
lawyer and has lived in Lake View Park since 1926; that he was secre- 
tary of Lake View Park, Inc., from the time i t  was organized in 1922 
until it went out of business in 1930; that the corporation owned approxi- 
mately 800 acres of land; that the property was laid off into blocks and 
the blocks into lots. Block B contains 12 lots and each block constituted 
a separate development, and "I have no idea how many lots were sub- 
divided and sold by Lake View Park at or about the time that this block 
was divided and lots sold in it. There were probably four blocks in 
there, A, B, C, D. There were four blocks on that side of the lake, if I 
recall correctly, that were developed at approximately the same time." 
The corporation constructed etreets, laid sewers and water lines, caused 
telephone lines to be placed around lot lines, laid off parkways, planted 
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shrubbery and grassed parkways. The corporation u e d  a form deed and 
it had restrictions applicable to the individual blocks. There was no 
difference other than-we reserved the right to make reservations and 
stipulations at  variance in the different lots, but there was a general 
scheme of development, "Insofar as developing i t  as a residential district, 
the general scheme was applicable to all the blocks . . . I n  the general 
scheme there are a thousand lots, and all were laic. out for the same 
purpose and to be utilized for the same purpose. Block B was no differ- 
ent in that respect from Block C, or a block a mile away from it. . . . 
I think that there were about 360 lots that we had developed, that had 
not been sold a t  the time the mortgage company foreclosed and put Lake 
View Park out of business. The real estate subdivision known as Lake 
View Park was practically out of business around 1930. I think it was 
1933 that the foreclosure took place. The property itself had a large and 
substantial mortgage over all unsold property. Due to bank failures and 
troubles that every one experienced here at that time the mortgage mas 
foreclosed on all the unsold lots, as well as on the undeveloped property. 
There were a great many lots that we purchased and mortgages came back 
on, and they were foreclosed by the general mortgage holders. When the 
mortgage was foreclosed, they took over the mortgages on lots that had 
been sold and not paid for along with the foreclo&&. I can't imagine 
how many lots were hypothecated and went under the mortgage too. 
The original developers of the property, which was the company I was 
connected with, went completely out of the picture a 'ter the depression 
years; and after that time any lots that mere sold we1.e sold by someone 
else. I don't know just what all of those deeds mav have contained. and 
I don't know as to whether restrictions were p1aced"in all of them."' 

Ample evidence was offered to support the allegatior s to the effect that 
the defendants converted their residence into a two-family dwelling and 
rented one unit thereof as alleged. 

At the close of the plaintiffs' evidence, defendants made a motion for 
judgment as of nonsuit on the grounds that plaintifCs had not proven 
facts sufficient to substantiate their alleged cause of action, and further 
that plaintiffs and their predecessors in interest, by reason of their laches 
in seeking relief against any alleged violation of said restrictions by the 
defendants, are now barred from demanding such relief. 

"The court, after hearing argument of counsel for both plaintiffs and 
defendants on said motion, is of the opinion and so holds (in its legal 
discretion) that the evidence in this case shows that the violation of said 
restrictions, if any, by the defendants occurred during the year 1940 or 
1941, and had been continuous since that time, and that no complaint, 
objection or effort to secure injunctive or other relief has ever been made 
by the plaintiffs, or their predecessors in interest, prior to the filing of 
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the instant action on the 12th day of September, 1950, and that the laches 
and acquiescence of the plaintiffs, and their predecessors in interest, for 
this period of time, is such as to defeat the application that they made 
in this action for a perpetual mandatory injunction and restraining order. 

"And the court for the reasons above stated, among others, thereupon 
allows the motion of the defendants for a judgment as of nonsuit." 

Judgment dismissing the action was accordingly entered, and the 
plaintiffs appeal, assigning error. 

Jo.hn Y .  Jordan, Jr., and Bernard & Parker for plaintiffs, appellants. 
Rester Walton of Harkins, V a n  Winkle, Walton & Buck for defend- 

ants, appellees. 

DEKNY, J. The defendants contend the judgment as of nonsuit should 
be upheld on two grounds: (1) Laches on the part of the plaintiffs; and 
(2) the failure of plaintiffs to prove facts sufficient to substantiate their 
alleged cause of action. 

( I )  The weight of authority is to the effect that delay in asserting a 
right will not bar relief where it has not worked an injury to the preju- 
dice or disadvantage of those adversely interested. 30 C.J.S., section 116, 
page 531, et seq. "Laches is such delay in enforcing one's rights as works 
disadrantage to another. . . . To constitute laches a change in condi- 
tions must have occurred that would render it inequitable to enforce the 
claim." 30 C.J.S., section 112, page 520, et seq. Stell v. Trust Co., 223 
N.C. 550, 27 S.E. 2d 524; Clark v. Henrietta Mills, 219 N.C. 1, 12 S.E. 
2d 682; Teachey v. Gurley, 214 N.C. 288, 199 S.E. 83. There is no 
evidence to the effect that the defendants have been prejudiced or ad- 
versely affected in any manner by the delay in instituting this action. 
Therefore, the defendants were not entitled to a judgment as of nonsuit 
on the ground of laches. I n  such cases, the statute of limitations will 
control, not laches. Clark v. Henrietta Xills, supra; Teachey v. Gurley, 
supra. 

(2)  We think the plaintiffs offered sufficient evidence in support of 
the allegations in the complaint to withstand a motion for judgment as 
of nonsuit. There is eridence which tends to show that Block B is a 
separate division and if such fact is duly found, it would be sufficient 
t o  entitle the plaintiffs to have the violation of any restrictive covenant 
in the defendants' deed enjoined, unless the riolation is barred by the 
statute of limitations or laches. See Stephens Co. v. Homes CO., 181 
N.C. 335, 107 S.E. 233, where it was held that the respective subdivi- 
sional plats "was designed to be a separate, distinct, and integral subdi- 
vision. . . . I t  follows, of course, when one of these subdivisional plats 
has been recorded, and lots sold with reference thereto, the principles of 
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estoppel and dedication then apply to the particular subdivision covered 
thereby." Homes Co. v. Falls, 184 N.C. 426, 115 S.E. 184; Johnston v. 
G<zrrett, 190 N.C. 835, 130 S.E. 835; McLeskey v. Heinlein, 200 N.C. 
290, 156 S.E. 489; Higdon v. Jaffa, 231 N.C. 243, 56 S.E. 2d 661; 
Sedberry v. Parsom, 232 N.C. 707, 62 S.E. 2d 88. 

On the other hand, there is evidence that tends to ..how that there was 
a general scheme applicable to the entire development of 1,000 lots, and 
that several hundred of these lots may have been sold without restrictions. 
Even so, it does not appear in the record on appeal that a general or key 
map of the entire development has ever been placed 0.1 record or that any 
lots have been sold by reference thereto, as was the crise in Davis v. Rob- 
inson, 189 N.C. 589, 127 S.E. 697; Humphrey ti. Beall, 215 N.C. 15, 200 
S.E. 918; Phillips v. n'earn, 226 N.C. 290. 37 S.E. 2d 895. 

In order that our citizens may construct their h0ml.s in areas that will 
be secure from the encroachment of business and commercial establish- 
ments, they have resorted to the use of restrictive covenants. And the , " 

use of such covenants is an inducement to purchace lots in restricted 
areas and to spend large sums in the construction of homes therein. As 
said by Brogden, J., in Starkey v. Gnrdner, 194 N.C1. 74, 138 S.E. 408, 
"This security and freedom ought not to be destroyed by slight departures 
from the original plan, guaranteed and safeguarded by restrictive cove- 
nants in  the deeds under which the property is held. Nor should a prop- 
erty owner be held to have waived his rights and to have abandoned the 
protection conferred upon him by such covenants, b,y reason of discon- 
nected and immaterial violations of the restrictions in the conve~ances." 

The judgment of nonsuit entered below is reve~sed and the cause 
remanded for further proceedings in accord with the applicable principles 
of law and equity. 

Eeversed and remanded. 

VALENTINE, J., took no part in the consideration or decision of this 
case. 

BARNEY D. JOHNSON v. MRS. VICTOR E BELL. 

(Filed 21 November, 1951.) 
1. Automobiles 81- 

It is unlawful for a motorist to fail to stop in obellience to a highway 
sign before entering upon an intersection with a through street, and while 
such failure does not constitute negligence or con'ribntory negligence 
per  se. it is evidence to be considered with other evidence in the case upon 
the issue of negligence or contributory negligence, as the case may be. 
G.S .  20-158 ( a ) .  
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2. Automobiles 8 JSh (2)- 
Whether defendant was  guilt^ of negligence in failing to bring her 

vehicle to a stop in obedience to a highway sign before entering an inter- 
section with a through street held for the jury upon the evidence in this 
action to recover for a collision a t  the intersection occurring between 
plaintiff's car, driven along the through street, and defendant's vehicle. 

8. Highways § 6 : Municipal Corporations 8 23b- 
Allegation and evidence to the effect that there mas a sign erected along 

a street requiring a motorist to stop before entering upon an intersection 
with another street is sufficient to raise the inference that such sign was 
erected pursuant to competent authority notwithstanding the absence of 
allegation that it was so erected. 

4. Automobiles g 8i- 

The operator of an automobile along a through street who has Irnowl- 
edge that signs had been erected along the intersecting street requiring 
motorists thereon to stop before entering the intersection, is entitled to 
assume, and to act upon the assumption, eren to the last moment, that the 
operator of a vehicle on the servient street mill stop in obedience to the 
sign before entering the intersection. 

5. Automobiles § lSh (8)-  
Whether plaintiff, driving his car along a through street a t  a reasonable 

and prudent speed, acted as a reasonable and prudent person would have 
acted under similar circumstances in attempting to traverse the inter- 
section without slackening speed notwithstanding that he saw a vehicle 
approaching from his left toward the intersection along the servient street. 
held a question for the jury under the evidence in this case. 

APPEAL by defendant from Bone, ,T., a t  April Civil Term, 1951, of 
WAKE. 

Civil action to recover for property damage in an  automobile collision 
allegedly resulting from actionable negligence of defendant. 

These facts appear to be uncontrorerted: On 17 July,  1950, about the 
hour of 11:45 a.m., a collision occurred a t  the intersection of Clark 
Avenue and Woodburn Road in the city of Raleigh, N. C., between plain- 
tiff's automobile, a sedan, o p ~ r a t e d  by him, traveling in  an easterly direc- 
tion along and upon Clark ,i~-enue, and the automobile of defendant's 
husband, a sedan, operated by her in a southerly direction along and 
upon Woodburn Road. 

Clark Avenue runs from west to east and Woodburn Road from north 
to south. The  intersection between the two is east of the intersection of 
Clark Avenue and Oberlin Road, a t  which there is a stop light. At  the 
time of the collision there was no obstruction on the northwest corner of 
the intersection of Clark Avenue and Woodburn Road to  prevent a person 
traveling in an  automobile east along Clark Avenue toward this inter- 
section seeing an automobile moring south along Woodburn Road, or  to 
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prevent a person traveling in an automobile south along Woodburn Road 
toward the intersection seeing an automobile moving east along Clark 
Avenue toward the intersection. 

Plaintiff alleges in his complaint, briefly stated, that as he approached 
the intersection of Clark Avenue and Woodburn Road, he was operating 
his automobile in a careful, lawful and prudent man ier upon his proper 
side of the street; that, a t  this intersection, Woodburn Road is designated 
as a "Stop street with a sign erected"; that the collision between his, 
plaintiff's, automobile, and that operated by defendant was proximately 
caused by the negligence of defendant in that, as ,;he approached the 
intersection she was driving the automobile, operate13 by her, recklessly 
and at  a high, dangerous, and unlawful rate of speed, and, without look- 
ing to her right, failed to stop at  the stop sign erected at  said intersection, 
and to yield the right of way to plaintiff who was operating his auto- 
mobile on a through street, and, without keeping Froper lookout, and 
without giving any signal, drove into the intersecti'm, all in violation 
of the laws of the State of North Carolina, and ordinances of the city 
of Raleigh, N. C., and that as sole proximate cause of negligence of 
defendant his automobile was damaged to his injury in specified sum,-- 
for which he prays judgment. 

On the other hand, defendant, in  answer filed, admits that she did not 
come to a complete stop at  the intersection, but denies in material aspect 
all other allegations set forth in the complaint. And, ss a further answer 
and defense to plaintiff's alleged cause of action, defendant avers : That 
at  the time of the collision the automobile driven by her was being oper- 
ated in a careful and prudent manner, and whatever damage plaintiff 
may have suffered was not the result of any negligence: on her part. But 
that if i t  should appear that plaintiff's automobile was damaged as alleged 
in the complaint, such damage was the direct and Froximate result of 
plaintiff's own negligent and careless manner of driving his automobile 
over, along and npon Clark Avenue, in that:  (a)  H e  Sailed to have same 
equipped with proper brakes, or failed to properly use the brakes and 
failed to keep a proper lookout; (b)  he was operating his automobile 
at  a high, reckless and dangerous rate of speed, wfich was improper 
under the conditions then and there existing; (c) he failed and neglected 
to yield the right of way to defendant, who, "long before the approach 
of the automobile of plaintiff, entered the intersection"; (d) he was 
operating his automobile recklessly; and (e) he failed i o turn same to the 
side, by which he could have avoided the collision,-all of which is 
pleaded in bar of any recovery by plaintiff in this action. 

Upon trial in Superior Court, plaintiff, as witness fcr himself, testified 
in pertinent part:  ". . . As I approached Woodburn Eoad. about 75 feet 
before I got to the intersection, I saw Mrs. Bell's car csoming . . . about 
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the same distance . . . I would say she was going around 25 miles per 
hour when I first saw her . . . I knew . . . Woodburn was a stop 
street. After I traveled a short distance further, I saw she wasn't going 
to stop. I was positive she would stop. . . . I could not tell that  she 
slowed down a t  all. Woodburn Road is 30 feet wide. I was around 10 
feet from the southwest curb line of Clark Avenue a t  the time the acci- 
dent occurred. That  stop sign is a large yellow one . . . I was 40 feet 
from the intersection when I first observed that  she was not going to stop. 
I put on my  brakes as quickly as possible. My  wheels skidded . . . 
around 30 feet . . . before the impact. The center of my  car struck the 
rear wheel and fender of hers . . . I did not hear any horn or signal 
. . . I had conrersation with Mrs. Bell a t  the scene of the accident. She 
said she didn't see me until she got there . . ." 

Then on cross-examination plaintiff continued: ". . . I . . . came to 
a stop a t  Clark and Oberlin and started off from there . . . down hill 
all the way . . . I didn't slow down much . . . When I saw she wasn't 
going to  stop, I did . . ." 

Then to the question, "And by that time you were within 40 feet of 
hcr l" plaintiff answered, "That's right," and continued, "When I got 
there just going into the intersection she had come over the center and 
when I hi t  her I had just stuck my car into Woodburn Road. She was 
about 5 or 10 feet in Clark Avenue-the nose of her car was about to the 
sidewalk of Clark Avenue. The sidewalk is right a t  the line of the drive. 
Her  car hadn't gone u p  Woodburn, i t  was right close to it. The street 
isn't but 40 feet wide. She had gone 30 or 35 feet through the inter- 
section . . . I was going down the right-hand side of Clark Arenue . . . 
around 10 feet from the curb . . . in the driving lane . . . I was on a 
through street . . ." 

Defendant, reserving exception to the action of the court in ol-erruling 
her motion for judgment as of nonsuit entered when plaintiff first rested 
his case, as a witness for herself, testified in  pertinent p a r t :  ". . . When 
I approached the line of Clark A\venue I saw Mr. Johnson's car coming. 
I t  was the only car i n  sight. I t  was about half way u p  the block. At  
that  time I was right a t  the corner of Clark Avenue. I just started on 
across. H e  was so f a r  u p  the street I didn't see any reason not to . . . 
So I went on into the intersection. I had practically gotten across the 
whole intersection except for the back wheels and fender. The front of 
my car was practically out of Clark Avenue and he hit  the right rear 
corner of my car and spun my  car around. I did not come to  a dead 
standstill a t  the time I approached the line of Clark Avenue. I slowed 
u p  enough to start  u p  again without changing gears . . . i t  is a long 
block . . ." 
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Then on cross-examination defendant continued: ". . . To my right 
a t  the intersection . . . there was not a thing to  obscure my vision. I 
didn't notice the stop sign there . . . I saw the stop sign a couple of days 
later when I went back over there . . . I should sa.y Mr. Johnson was 
going rather fast if he skidded that many feet. He  skidded, hit me, and 
kept on skidding. I don't know just how many mi es an hour he was 
going . . . I evidently did not estimate his speed correctly. He  was half 
a block up the street when I saw him. I don't know how many feet that 
is, but that is a right long block on Clark Avenue . . . I did not see I 
was going to get hit. I never did expect to get .hit at  all . . ." 

Defendant renewed her motion for judgment as of nonsuit at close of 
all the evidence. Motion was overruled, and she excepted. 

The case was submitted to the jury on three issutls, (1) as to negli- 
gence of defendant; (2)  as to contributory negligence of plaintiff; and 
( 3 )  as to damages. The jury answered the first issw "Yes," the second 
"So," and the third "$600.00." 

From judgment for plaintiff in accordance with them verdict, defendant 
appeals to Supreme Court and assigns error. 

Broo~ghton ,  Teague  CC J o h n s o n  f o ~  plaintif f ,  appellee. 
C'lem B. Hold ing  for de fendan t ,  appellant.  

WINBORNE, J. Did the trial court err in overruling motions of defend- 
ant, aptly made, for judgment as in case of nonsuit? I n  the light of the 
provisions of G.S. 20-158 applied to the allegations of the complaint, and 
the evidence offered by plaintiff which tends to show that Clark Avenue is 
a through or dominant, street. and Woodbum Road is mbservient thereto. - 
it would seem that the case was one for the jury. See Anderson v. Office 
Suppl ies ,  ante ,  142. 

The statute, G.S. 20-158, prescribes that ( a )  The State Highway and 
Public Works Commission, with reference to State highways, and local 
authorities, with reference to highways under theil- jurisdiction, are 
authorized to designate main traveled or through highways by erecting 
a t  the entrance thereto from intersecting highways signs notifying drivers 
of vehicles to come to full stop before entering or crossing such desig- 
nated highway, and that wherever any such signs have beenso erected, i t  
shall be unlawful for the driver of any vehicle to fail to stop in obedience 
thereto. And the same section of the statute declares; that "No failure 
so to stop, however, shall be considered contributory negligence per se 
in any action a t  law for injury to person or property; but the facts relat- 
ing to such failure to stop may be considered with the other facts in the 
case in determining whether the plaintiff in such action was guilty of 
contributory negligence." See Sebast iun v. Motor  Lines, 213 N.C. 770, 
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197 S.E. 539; Reeves v .  S fa ley ,  220 N.C. 573, 18  S.E. 2d 239; Hi71 1 1 .  

Lopez, 228 N.C. 433,45 S.E. 2d 539 ; ATickols v. Goldston, 228 N.C. 514, 
46 S.E. 2d 320; Lee v. Chemical Corp., 229 N.C. 447, 50 S.E. 2d 181. 

I n  Sebastian 11 .  Motor Lines, supra, regarding the statute, i t  is held 
"as a necessary corollary or as the rationale of the statute, that  where 
the party charged is a defendant in any such action the failure so to stop 
is not to be considered negligence per se, but only evidence thereof to be 
considered with other facts in the case in determining whether the defend- 
ant  in such action is guilty of negligence." I n  like manner and for the 
same reason, the principle may be extended to anyone who violates the 
statute. See Reeocs v. Stnley, supra. TTill 2). Lopez, supm.  

Applying these principles to the evidence in the case in hand, if Clark 
,lvenue be a through street, and TVoodburn Road a subservient street, 
with stop sign a t  its entrance into the intersection with Clark Ayenue; 
i t  would hare  been unlawful for defendant to fail to stop, i n  obedience 
to the stop sign, before attempting to enter such intersection, and her  
failure so to do is evidence of negligence to be considered with other facts 

L, L 

in the case in determining whether shc mas guilty of negligence. When 
co considered, the evidence shown on the record is of such character as to 
make a case for  the jury. 

True, there is no allegation that  the stop sign was erected by the local 
officials, yet the allegations of the con~plaint  are sufficient to admit of 
wch  inference, and the evidence tends to support the allegation. See 
-4nderson v. O.fice Supplies, ante, 142. 

Noreover, there is allegation, and evidence tending to show that  plain- 
tiff knew that  Clark Avenue on which he was traveling was a through 
highway. and that  there was a stop sign on Woodburn Road. I f  such 
be the case, plaintiff was under no duty to anticipate tha t  defendant, in 
approaching the intersection-his automobile being in  plain view,- 
would fail to stop as required by thc statute, and in  the absence of any- 
thing which gave or should gire notice to the contrary, he was entitled to 
assume and to act on the assumvtion, even to the last moment, that  de- 
fendant would not only exercise ordinary care for her own safety, but 
would act in obedience to the statute, and stop before entering the domi- 
nant  street. The evidence points to the emergency caused by the failure 
of defendant to stop. Reeves v. Staley, supra. 

Whether under such circumstances alaintiff acted as a reasonablv 
prudent person would have acted under similar circumstances, is prop- 
erly a jury question. 

Hence in the judgment below we find 
No error. 
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CITY O F  RALEIGH v. A. J. EDWARDS AND WIFE, MAMIE H. EDWARDS 
(DEFENDANTS), AND W. HAROLD BARBEE AND WIFE, VIRGINIA M. 
BARBEE (INTERVENING DEFENDANTS). 

(Filed 21 November, 1951.) 

1. Appeal and Error § 2- 
An appeal does not lie to the Supreme Court from ,In interlocutory order 

of the Superior Court unless such interlocutory ord(?r deprives the appel- 
lant of a substantial right which he might lose if the order is not reviewed 
before final judgment. G.S. 1-277. 

2. Eminent Domain 5 18b: Parties § 5- 

The court is not required to determine the validity of a claim of interest 
in lands sought to be condemned before permitting zlaimant to intervene 
for the purpose of asserting his claim. G.S. 40-12. 

3. Appeal and Error § 2- 

Petitioner is not entitled to appeal from an order permitting a party 
claiming an interest in the lands sought to be condemned to intervene in 
the proceeding, since petitioner can fully protect whatever legal rights it 
may have by preserving exception to the order allowing intervention, G.S. 
1-278, and by appealing from any adverse judgment upon the merits. 

4. Judgments 9 30: Appeal and Error § + 
Upon the allowance of a motion for leave to intervene, provisions in the 

order undertaking to specify in advance what interveners' pleadings should 
allege and what legal positions they should take, are obiter dicta and 
without binding force since such matters are not before the court, and 
therefore such provisions do not impair any substzmtial right of inter- 
veners and are not appealable. 

APPEALS by petitioner, City of Raleigh, and interveners, W. Harold 
Barbee and wife, Virginia M. Barbee, from Sharp, Special J~rdge,  a t  
September Term, 1951, of WAKE. 

Motion for leave to intervene in a condemnation proceeding. 
The petitioner, the City of Raleigh, a municipality, brought this pro- 

ceeding against the original respondents, A. J. Edwards and Mamie H. 
Edwards, to condemn certain lots situated within the corporate limits 
of the city for the site of a proposed elevated tank to be devoted to the 
storage of water for the use of the city and its inhabitants. 

W. Harold Barbee and his wife, Virginia M. Barhee, who are herein 
called the interveners, forthwith filed a verified rnoti'm before the clerk 
of the Superior Court seeking leave to in'tervene in the proceeding as 
omitted claimants of an  interest in the lots sought to be condemned. 
They alleged, in substance, that  such lots and neighbclring lots owned by 
them are located in a subdivision in  which all property is restricted to  
residential uses under a general plan of development; tha t  the building 
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restriction thus imposed on the lots sought to be condemned confers on 
them, as owners of neighboring lots in the subdivision, a property right 
in the nature of an easement in the lots sought to be condemned; that 
the condemnation of the lots and the erection of the proposed storage tank 
thereon will absolutely destroy such property right; and that in conse- 
quence they ought to be made parties to the proceeding so that they may 
protect their property right. 

The petitioner opposed the motion of the interveners in an affidavit 
which stated that "it is expressly denied that they have any interest in the 
property . . . sought to be condemned in this proceeding." 

The clerk of the Superior Court granted the motion, and the petitioner 
appealed to the judge, who entered this order: 

"It is . . . ordered that W. Harold Barbee and wife be permitted to 
intervene and they are hereby made parties to this proceeding for the 
purpose of determining the value of their interest, if any, in the property 
of A. J. Edwards and wife by virtue of the restrictive covenants referred 
to and for that purpose only. The court further holds that any action by 
the interveners against the petitioner upon allegations of nuisance cannot 
be determined in this proceeding. The interveners are allowed 10 days 
. . . to file an answer to the petition, and the petitioner is allowed 10 
days thereafter to set up by reply any defense it may have to the allega- 
tions of the interveners' answer." 

The petitioner and the interveners excepted to the order of the judge, 
and appealed to the Supreme Court without filing the specified pleadings. 
The petitioner alleges in its assignment of error that the judge erred in 
permitting W. Harold Barbee and Virginia M. Barbee to intervene at  
all. The interveners assert, however, that the leave to intervene was 
proper, but that the judge erred in undertaking to specify in advance 
what their pleadings should allege and what legal positions they should 
take at  subsequent stages of the proceeding. 

Paul  F. Smith and H e n r y  H. S i n k  for petitioner, appellant and 
appellee. 

R u a r k  & R u a r k  and Joseph C .  illoore, Jr., for interveners, appellants 
and  appellees. 

ERVIN, J. This question arises at  the threshold of plaintiff's appeal: 
I s  an interlocutory order granting a motion to intervene in a condemna- 
tion proceeding appealable ? 

Appellate procedure is designed to eliminate the unnecessary delay 
and expense of repeated fragmentary appeals, and to present the whole 
case for determination in a single appeal from the final judgment. To 
this end, the statute defining the right of appeal prescribes, in substance, 
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that an appeal does not lie to the Supreme Court from an interlocutory 
order of the Superior Court, unless such interlocutory order deprives the 
appellant of a substantial right which he might lose if the order is not 
reviewed before final judgment. G.S. 1-277; Beazey v. City  of Durham, 
231 N.C. 357, 57 S.E. 2d 377; Emry 21. Parker, 11.. N.C. 261, 16  S.E. 
236. 

I n  permitting intervention in this cause, the court acted under the 
statutes regulating the procedure in condemnation proceedings. These 
statutes plainly imply that all persons "who own or htlve, or claim to own 
or have, estates or interests in the . . . real estate'' sought to be taken 

u 

for public use are to be made parties to the proceeding for its condemna- 
tion. G.S. 40-12; Hill v. Mining Co., 113 N.C. 259, 18 S.E. 171. They 
do not provide, however, that the court is to try and determine the 
validity of a claim of ownership advanced by an o&i.ted claimant before 
it permits him to intervene in the proceeding for the purpose of asserting 
his claim. 

The interlocutory order authorizing intervention in this cauee has 
decided nothing whatever against the petitioner. I t  merely grants leave 
to the interveners to become parties to this proceeding so that they may 
assert that they own an interest in the land sought to be condemned and 
are entitled to relief accordingly. I t  clearly contemplates that the 
validity of the claim of the interveners will be determined in a subse- 
quent trial on the merits conforming to appropriate and established pro- 
cedure in  the event the pleadings of the parties raise issues of law or fact 
relating to the claim. Inasmuch as no pleadings bearing on the claim 
have been filed u p  to the present moment, no such issues have yet arisen. 

We must assume that the Superior Court will adjudge the claim of the 
interveners to be invalid in case it appears at  a trial on the merits that 
the claim is without basis either in law or in fact. There is certainly 
nothing in the record which indicates that the peti.;ioner cannot fully 
protect whatever legal rights it may have by an appeal to the Supreme 
Court from an adverse decision of the Superior Court awarding the 
interveners relief on the merits. 

These things being true, the interlocutory order allowing intervention 
does not deprive the petitioner of a substantial right which i t  may lose 
if the order is not reviewed before final judgment. 1'11 consequence, the 
plaintiff's appeal is fragmentary and premature. 

This conclusion has explicit support in well conside:-ed decisions recog- 
nizing and enforcing the specific rule that an order granting a motion to 
intervene is not appealable. Gammon v. Johnson, 126 N.C. 64, 35 S.E. 
185; Bennett v. Shelton, 117 N.C. 103, 23 S.E. 95. Moreover, it finds 
implicit sanction in the cases applying the general rule that ordinarily 
no appeal lies from an order granting a motion for the joinder of addi- 
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tional parties. Colbert v. Collins, 227 8 . C .  395, 42 S.E. 2d 349; Insur- 
ance Co. v. f i fotor Lines, Inc., 225 N.C. 588, 35 S.E. 2d 879; Morgan v. 
Turnage Co., 213 N.C. 425, 196 S.E. 307; Wilmington v. Board of 
Education, 210 K.C. 197,185 S.E. 767; Barbee v. Cannady, 191 N.C. 529, 
132 S.E. 572; Joy)zer v. Fiber Co., 178 N.C. 634,101 S.E. 373 ; Armfield 
Co. v. Saleeby, 178 N.C. 298, 100 S.E. 611; Etchison v. McGuire, 147 
N.C. 388, 61 S.E. 196; Bernard v. Shemwell, 139 N.C. 446, 52 S.E. 64;  
Sprague v. Bond, 111 N.C. 425, 1 6  S.E. 412; Emry v. Parker., supya; 
Sneeden v. Harris, 107 N.C. 311, 12 S.E. 205; Lane v. Richardso,n, 101 
N.C. 181, 7 S.E. 710; White v. Utley, 94 N.C. 511. 

The petitioner may preserve its exception to the order allowing inter- 
vention, and ask the Supreme Court to consider such exception in  case it 
appeals from a final judgment of the Superior Court awarding the inter- 
veners relief on the merits. G.S. 1-278; Bennett v. Shelton, supra; Emry 
v. Parker, supra. 

This brings us to the appeal of the interveners from the provisions of 
the order in which the court undertook to specify in  advance what their 
pleadings should allege and what legal positions they should take a t  
subsequent stages of the proceeding. S s  these matters were not before 
the court for  decision a t  the time it granted leave to intervene, these pro- 
visions constitute obiter dicta, and are without binding force. F o r  this 
reason, they do not impair any substantial right of the interveners, or 
warrant  their appeal. 

Appeal of petitioner dismissed. 
Appeal of interveners dismissed. 

STATE v. GENEAL WASHINGTON. 

(Filed 21 November, 1951.) 

1. Criminal Law 8 68d- 
G.S. 1-180 requires the presiding judge to declare and explain the law 

as it relates to the different aspects of the evidence on each side of the 
case, so as to bring into focus the relations between the different phases 
of the evidence and the applicable principles of law. 

2. Homicide Z7f-Evidence held to require charge on defendant's right 
of self-defense where murderous assault is made upon her. 

Where all the evidence tends to show that defendant was not the aggres- 
sor and defendant's evidence is to the effect that after assaulting her first 
with his fists and then with a large stick, her assailant announced his 
intention to take her out of sight of bystanders and kill her, and was in 
the act of attempting to drag her away when she stabbed him in a fatal 
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spot with a knife because she "knowed what would happen" or that he 
would carry out his threat, held to require an instruction on the right of 
a person subjected to a murderous assault to stand his ground and kill if 
necessary in self-defense, and an instruction to the effect that a person 
who brings on the difficulty must quit the fight and letreat to the wall in 
order to claim self-defense is erroneous as partially inapplicable, incom- 
plete and misleading. 

APPEAL by defendant from Clement, J., and a jury, at  13 August, 
1951, Extra Criminal Term, of MECRLENBURG. 

Criminal prosecution tried upon a bill of indictment charging the 
defendant with the murder of her husband, Booker T .  Washington. 

When the case was called for trial, the solicitor announced he would 
not prosecute the defendant for murder in the first degee, but would ask 
for a verdict of murder in the second degree or manslaughter as the 
evidence might disclose. S. v. TYall, 205 N.C. 659, 17i3 S.E. 216. 

The evidence of the State reveals that on the morning of 28 July, 1951, 
two police officers of the City of Charlotte found t i e  deceased in the 
street in a dying condition with stab wounds about his body. He  was 
taken immediately to the hospital, but a few minutes after arrival died 
"from massive hemorrhage into the chest cavity as a result of a knife 
wound." Other wounds on his body were not of fatal character. 

Officer McCoy testified that after sending the deceased to the hospital 
he went to the home of the defendant, about half a block away. She was 
changing her clothes. She admitted killing her husband with a deadly 
weapon, but claimed self-defense. She said she sta'3bed him ('with a 
dagger-type knife about seven or eight inches long, . . . that they had 
had a fight over a small amount of money just prior to the stabbing . . . 
said they had got in  the street and that he was beating her with his fists, 
that he had knocked her down an embankment about <eight feet and was 
beating her with a board and with his fists. And she mid they came back 
up onto the sidewalk and he was fighting her and she titabbed him in the 
chest with the knife. She said they fought all the way up the bank." 
Officer McCoy further testified that he saw "some hoards-little slats 
. . . lying at  the bottom of the hole (embankment) . . . They were 
. . . about two feet long and about the width of your four fingers." H e  
said he saw no injuries on the defendant, but saw blood on her dress. 

The defendant testified that she and the deceased had been married 
five years; that they had three children, ages three years, two years, and 
eight months, and that she was five months pregnant with his fourth 
child; that he had the reputation of being a violent and dangerous man; 
that he had committed assaults on her throughout t:ieir married life. 
She said he had inflicted extensive knife wounds on her on several occa- 
sions and that they separated 14 March, 1951, after he maul ted her with 
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a shovel and drove her from home, and that they had lived separate and 
apart since that time; that on Friday evening, 27 July, 1951, at  about 
10:OO o'clock (the night before the homicide), she met deceased at a 
grocery store where he bought some groceries for her and the babies and 
gave her for the family $20.00 out of $43.00 he then had; that at  his 
request she met him about an hour later on the street. He  was drinking 
and cursing, so she went home. Soon thereafter he came to her home 
(where she was staying with her mother). They talked a while and he 
left, but came back a few hours later and demanded a return of some of 
the $20.00 he had given her earlier that night. She did not go out of 
the house. He  stayed around, cursing and abusing her from outside. 
9 n d  in an altercation with defendant's sister he was cut in the face with 
a knife. Police officers took him to a hospital where he was sewed up. 
On the way to the hospital he told the officers he was going to kill his 
wife "if it took 500 years to serve for it." Officer Spencer said he was 
sober, but appeared to be angry. Sf ter  being released by the officers, the 
deceased again went back to the defendant's home,-about 5 :00 o'clock 
in the. early morning. This time he gained entrance to the house, 
assaulted her and tried to drag her outside, but failed and left. Then, 
about 9 :30 a.m. he reappeared and asked for 65c for breakfast. Bs she 
handed it to him at the front door, he pulled her out by the wrist, dragged 
her off the porch, down the street, knocked her over an embankment, 
jumped down on top of her and beat her with his fists; that then for the 
first time she "just nicked him with her nephew's Boy Scout knife," 
which she had picked up in the house when she took the 65c to the door 
to give her husband. She said she did not try to inflict serious injury, 
but was merely trying to cause him to stop beating her; that he then 
picked up a large stick and struck her several times with it, after which 
he dragged her up the embankment while continuing to beat her;  that 
he told her "I'm going to take you where nobody will get me (a  number 
of persons were standing around) because I'm going to kill you" ; that 
he kept beating her and dragged her away and she stabbed him in the 
chest to get loose because, as she put it, "he told me what he was going to 
do to me and I knowed what would happen." After stabbing him she 
turned and went home and he ran down the street and fell. 

The defendant's narrative of the assault was corroborated in the main 
by the testimony of several eyewitnesses. 

Verdict : Guilty of manslaughter. 
Judgment: Imprisonment in the Woman's Division of the State 

Prison at  Raleigh for a term of four years. 
The defendant appealed, assigning errors. 
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Attorney-General  M c M u l l a n  and  Assis tant  d t t w n e y - G e n e r a l  Lor'e 
f o r  t h e  S ta te .  

R ichard  M. W e l l i n g  for de fendan t ,  appel lant .  

JOHNSON, J. All the evidence offered at  the trial below shows that the 
deceased, and not the defendant, was the aggressoi.. T11e defendant's 
evidence indicates that she was entirely free fro111 fault and never fought 
willingly and unlawfully. Hcr evidence further shows that the deceased 
made a violent attack upon her. First he assaulted her with his fists, 
knocking her down an embankment; and then struck her several blows 
with a large stick. Following this, while attempting to drag her away 
from the people who were standing by, he declared it was his purpose to 
take her out of sight and kill her. She begged the deceased to stop beat- 
ing her, and it was only after he announced his intention to take her 
elsewhere and kill her that she stabbed him in a vital spot. 

I t  thus appears that the defendant's evidence, if beliered, showed she 
was defending against a murderous, as distinguishes from an ordinary 
nonfelonious. assault. 

The defendant contends, and our examination of the record discloses. 
that the trial court failed to instruct the jury as to the law applicable 
to this phase of the defendant's evidence in complian~~e with the manda- 
tory requirements of G.S. 1-180, as rewritten by Chapter 107, Session 
Laws of 1949. This statute requires the presiding judge to declare and 
explain the law as it relates to the different aspects of the evidence on 
each side of the case, so as to bring into focus the relations between the 
different phases of the evidence and the applicable principles of law. 
S. a. F a i n ,  229 N.C. 644, 50 S.E. 2d 904; L e w i s  v. W u f s o n ,  229 N.C. 20. 
4'7 S.E. 2d 484; S. u. B r y a n f ,  213 N.C. 752 ,  197 S.E. 530. 

I n  S. u. Hough, 138 N.C. 663, p. 667, 50 S.E. 70!),  B r o w n ,  .J., said: 
"There is a distinction made by the text-writers on criminal law, which 

seems to be reasonable and supported by authority, between assaults with 
felonious intent and assaults without felonious intent. 'In the latter, 
the person assaulted may not stand his ground and kill his adversary if 
there is any way of escape open to him, though he is allowed to repel 
force with force and give blow for blow. I n  the former class, where the 
attack is made with murderous intent, the person attacked is under no 
obligation to fly, but may stand his ground and kill his adversary if 
need be.' 2 Bishop's Criminal Law, see. 6333, and cases cited. I t  is 
said in 1 East, Pleas of the Crown, 271: 'A man may repel force by 
force in defense of his person, habitation or property against one who 
manifestly intends or endeavors by violence to commil a felony, such as 
murder, rape, burglary, robbery and the like, upon either. I n  these 
cases he is not obliged to retreat, but may pursue his adversary until he 
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has secured himself from all danger, and if he kill him in so doing it is 
called justifiable self-defense.' The American doctrine is to the same 
effect. See S. v. Dixon, 75 N.C. 275." 

I n  8. v. Blevins, 138 N.C. 668, p. 670, 50 S.E. 763, with Hoke, J., 
speaking for the Court, it is stated: ". . . that where a man is without 
fault, and a murderous assault is made upon him-an assault with intent 
to kill-he is not required to retreat but may stand his ground, and if he 
kill his assailant and i t  is necessary to do so in order to save his own life 
or protect his person from great bodily harm, it is excusable homicide 
and will be so held; . . . this necessity, real or apparent, to be deter- 
mined by the jury on the facts as they reasonably appeared to him." See 
also 8. v. Thornton, 211 N.C. 413, 190 S.E. 758; S. v. Bost, 192 N.C. 1, 
133 S.E. 176; 8. v. Dixon, 75 N.C. 275; S. v. IIarris, 46 N.C. 190. 

The failure of the trial court to instruct the jury in accordance with 
this settled principle of law, under which are fixed the rights of a person 
upon whom a murderous assault is made, undoubtedly weighed heavily 
against the defendant. That this is so seems all the more likely in view 
of the following instruction given the jury by the trial court, to which 
the defendant excepted : 

"Now, gentlemen, where a person brings on a difficulty and is respon- 
sible for the fight, if his assailant presses him harder than he anticipated, 
then before such person could claim that he or she was fighting in self- 
defense, the law provides that the person must quit the fight, retreat t o  
the wall, quit the combat, and go away, if he can do so in safety, before 
he or she can claim self-defense. I f  their back is already to the wall, 
even though they bring on the difficulty, if they cannot retreat without 
subjecting themselves to the hazard and danger of great bodily harm or 
death, then they can still stand their ground and deliver blow for blow 
and may claim self-defense." 

This instruction is correct as a general statement of one phase of the 
law of self-defense. However, since the record here discloses no evidence 
tending to show that the defendant brought on the difficulty or was the 
aggressor, it necessarily follows that the instruction as i t  relates to the 
evidence in this case was partially inapplicable, incomplete and mis- 
leading. 8. v. Lee, 193 N.C. 321, 136 S.E. 877; S. v. Waldroop, 193 
N.C. 12,135 S.E. 165. 

For the reasons given, it would seem that the defendant is entitled to 
another trial, and i t  is so ordered. This being so, it is not necessary to 
review the remaining assignments of error. 

New trial. 
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MRS. RACHEL VIRGINIA WILLIAMS, BY HER NEXT FRIEXD, C. W. WIL- 
LIAMS, v. UNION COUNTY HOSPITAL ASSOC [ATION, INC., D/B/A 

ELLEN FITZGERALD HOSPITAL. 

(Filed 21 November, 1991.) 

1. Pleadings 88 l5,31- 
The sufEciency of new matter alleged in the arswer to constitute a 

defense may be tested either by demurrer, G.S. 1-141, or by motion to 
strike, G.S. 1-126. 

a Hospitals 8 s- 
A charitable hospital is not liable for injuries to a patient caused by 

the negligence of its employees but may be held liabk for its negligence in 
failing to use due care in the selection of its employees. 

8. Same: Pleadings 9 31- 
Where, in a suit against a hospital for injury to a patient. there are 

allegations of negligence on the part of the employee:; of the hospital, held 
defendant's answer alleging that it is a nonprofit corporation operated as 
an eleemosynary or charitable institution states a g:ermane defense, and 
plaintiff's demurrer to such defense is properly overruled. 

APPEAL by plaintiff from Bennett ,  Speciul Judge ,  April Extra Civil 
Term, 1951, MECKLENBURO. Affirmed. 

Civil action to recover compensation for personal hjur ies  sustained by 
plaintiff while a patient in defendant's hospital, heard on demurrer to 
defendant's further defense set out in its answer. 

Briefly stated, plaintiff alleges that on 24 May 1.949 she was aged. 
feeble, in ill health, and physically unable to take c:tre of herself; that 
she was admitted to defendant's hospital as a patient ; that her condition 
was so obvious that defendant knew, or should have known, that it was 
necessary to place guard rails or other protective devlces around her bed 
to keep her from falling; that this is the usual custom in such cases; 
that defendant negligently failed to provide plaintiff with any such pro- 
tection; that as a result she fell from the bed and received serious and 
permanent injuries to her hip. She alleges other acts of negligence of 
defendant through its agents and employees. 

I n  its answer defendant alleges that it is a nonstock, nonprofit corpo- 
ration operated as an eleemosynary or charitable institution. 

The plaintiff demurred to said further defense for that the facts alleged 
do not constitute a valid defense or render the defendant immune from 
liability for its own negligence. The demurrer was overruled and plain- 
tiff appealed. 

Covington & Lobdell for plaint i f  appellant. 
J .  Laurence Jones and Jno.  H.  Small  for defendant appellee. 



N.C.] FALL TERM, 1951. 537 

BARNHILL, J. When new matter is alleged in an answer by way of an 
affirmative defense, the sufficiency of the plea as a defense to plaintiff's 
cause of action may be tested either by demurrer or by motion to strike. 
Both remedies are available to plaintiff. Each is an appropriate method 
of testing the sufficiency of the plea as a defense to plaintiff's cause of 
action. 

"The plaintiff may in  all cases demur to an answer containing new 
matter, where, upon its face, i t  does not constitute a . . . defense; and 
he may demur to one or more such defenses . . . and reply to the resi- 
due." G.S. 1-141 ; Williams v. Thompson, 227 N.C. 166,41 S.E. 2d 359 ; 
Insurance Co. v. McCraw, 215 N.C. 1 0 5 , l  S.E. 2d 369. 

As new matter which has no substantial relation to the controversy and 
presents no defense to the action is irrelevant and immaterial, the plain- 
tiff may, instead, elect to move to strike as provided by statute. G.S. 
1-126, G.S. 1-153; Patterson v. R.  R., 214 N.C. 38, 198 S.E. 364; Bro,un 
v. HdE, 226 N.C. 732, 40 S.E. 2d 412. 

Decisions in the various jurisdictions on the question of liability of an 
eleemosynary or charitable corporation for the results of its negligence 
and the negligence of its employees evidence much contrariety of opinion. 
10 A.J. 687, sec. 140, et seq.; Herndon v. Massey, 217 N.C. 610, 8 S.E. 
2d 914. Even so, the doctrine of liability of such corporations as adopted 
and applied in this jurisdiction is settled by a uniform line of decisions. 
Barden v. R.  R., 152 N.C. 318, 67 S.E. 971, 49 L.R.A. N.S. 801; Hoke 
I*. Glenn, 167 N.C. 594, 83 S.E. 807; J o h n s ~ n  v. Hospital, 196 N.C. 610, 
146 S.E. 573 ; Cowans v. Hospitals, 197 N.C. 41, 147 S.E. 672 ; Herndon 
v.  Massey, supra; Smith  v. Duke University, 219 N.C. 628, 14 S.E. 2d 
643; Anno. 109 A.L.R. 1199. 

After discussing the conflicting viewpoints expressed by other Courts, 
:Illen., J., speaking for the Court in Hoke v. Glenn, supra, says : 

"We prefer to adopt the middle course, which exempts (cha~itable 
corporations) from liability for the negligence of employees and requires 
the exercise of ordinary care in selecting them, as more consonant with 
authority and with the purposes for which such institutions are estab- 
lished. . . . 

"In the application of this principle the distinction between the negli- 
gent act of the employee and the negligence of the corporate body, in 
selecting employees must be kept steadily in view, as it is only the latter 
which creates liability." 

-4nd in Johnson v. LTospital, supra, Brogden, J., speaking to the sub- 
ject, says: 

"The boundary line between the liability of hospitals operated upon 
the basis of charity and not for the purpose of profit or gain, and those 
operated for such latter purpose is clearly marked. 'The principle seems 
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t o  be generally recognized that a private charitable institution, which 
has exercised due care in the selection of its employees, cannot be held 
liable for injuries resulting from their negligence, and the rule is not 
affected by the fact that some patients or beneficiaries of the institution 
contribute towards the expense of their care, wherc: the amounts so re- 
ceived are not devoted to private gain, but more eff~:ctually to carry out 
the purposes of charity.' " 

I t  follows that in the light of some of the allegations of negligence 
contained in the complaint, the new matter alleged in the answer is ger- 
mane and material. To what extent the doctrine i!l to be applied must 
depend upon the evidence offered a t  the trial. 

While the doctrine followed in this jurisdiction clearly exempts an 
eleemosynary hospital from liability for the negligence of its servants, 
who have been selected with due care. in the care and treatment of those 
who have accepted the benefits of the charity, so far  this Court has not 
applied the doctrine as against one who is not a recipient of the charity 
but who, instead, pays full compensation for the services rendered. As to 
such patient, is the plea available to the defendant? While some of the 
cases cited contain dicta bearing on the question, as yet there is no 
authoritative decision in this jurisdiction. See 10 A. J. 691, sec. 144, and 
p. 700, see. 151; h n o .  14 A.L.R. 572, and 33 A.L.R. 1369. The de- 
murrer does not necessarily raise the question. Hence decision thereof 
is reserved. 

The judgment of the court below overruling the demurrer is 
Affirmed. 

WILLIE BELLE DEATON v. E. J. DE.ITON. 

(Filed 21 November, 1951.) 
1. Pleadings 8 l9c- 

Where a complaint alleges several causes of action, a general demurrer 
must be overruled if any one of the causes of action is sufficiently stated. 

2. Divorce and Alimony 5c- 
Where, in an action for alimony without divorce, G.S. 50-16, several 

causes of action for divorce a mensa are alleged, G.S. 50-7, a general 
demurrer to the complaint must be overruled if any one of the causes is 
sufficiently stated. 

3. Trial g 21- 
Where several causes of action are alleged, a general motion to nonsuit 

does not present the suiBciency of the evidence as to any particular cause, 
and must be overruled if the evidence is sufficient ris to any one of the 
causes. 



N.C.] FALL TERM, 1951. 539 

On motion to nonsuit,  plaintiff"^ evidence will be taken as true and con- 
sidered in the light most favorable to her, giving her every reasonable 
inference and intendment therefrom. 

6. Trial Q 28a- 
If there is more than a scintilla of evidence in support of any one of the 

several causes of action alleged, a general motion to nonsuit is properly 
denied. 

6. Divorce Q 8- 
Where, in an action for alimony without divorce, G.S. 50-16, there is 

more than a scintilla of evidence to  support any one of several causes of 
action for divorce a nzensa alleged, defendant's general motion to nonsuit 
is properly overruled, since plaintiff is entitled to relief if she establishes 
any one of the causes and such motion does not present the sufficiency of 
the evidence as to any particular cause. 

Objection that there was no sufficient evidenc; to support a verdict 
cannot be taken for the first time after the verdict has been returned, and 
motion to set aside the verdict for insufficiency of E.he evidence as a matter 
of law is properly denied. 

8. Appeal and Error 8 6c (2) - 
An exception to the signing of the judgment is without merit when the 

record supports the judgment. 

APPEAL by defendant from Phillips, J., June  Term, 1951, CABARRUS. 
This is an action for  alimony and subsistence without divorce and for 

counsel fees under G.S. 50-16. 
Plaintiff alleges several causes of action against the defendant: (1) 

that  he offered such indignities to  her person as to render her condition 
in  life intolerable and her life burdensome; ( 2 )  that  he abandoned her ;  
(3)  that  he offered cruel and barbarous treatment, endangering her l i fe;  
(4 )  that  he separated himself from her without providing her with the 
necessary subsistence according to his means and condition in l ife;  (5)  
that  he maliciously turned her out of doors; (6 )  that  he had become a n  
habitual drunkard;  and (7)  tha t  he had committed adultery. 

The defendant, answering, admits the marriage, but denies all allega- 
tions embraced in  plaintiff's several causes of action. 

Upon the reading of the pleadings, defendant demurred ore tenus to 
the complaint asserting that  it fails to state facts sufficient to constitute 
a cause of action and that  the allegations are generalities. IXis motion 
was denied and defendant excepted. 

Thereupon, the plaintiff offered evidence tending to establish some, if 
not all, of the grounds for divorce alleged by her, and the defendant 
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offered evidence in rebuttal. As the exceptions relied on by defendant 
do not require decision as to the sufficiency of the evidence to support the 
verdict on the issues of habitual drunkenness and rtdultery, we need not 
now review the testimony i n  detail. 

Defendant's motion to dismiss as in case of nonsuit was overruled and 
defendant duly excepted. 

Issues upon each of plaintiff's causes of action were submitted to the 
jury. The jury answered ((yes" to the issue of marriage and further 
found upon issues 7 and 8 that defendant had become an habitual drunk- 
ard and that he had committed adultery as alleged in the complaint. 

Defendant's motions to set aside the verdict and for a new trial were 
denied and exceptions noted. From judgment upon the verdict, defend- 
ant appealed, assigning errors. 

Bernard W.  Cruse and R. Furman James fo.r plaintiff, appellee. 
E. Johnston Irv in  and C. M.  Llewellyn for defemdant, appellant. 

VALENTINE, J. The questions upon this appeal revolve around de- 
fendant's demurrer ore tenus to the complaint, his motion to dismiss as 
of nonsuit a t  the close of all the evidence, and his motion to set aside 
the verdict. 

The demurrer was general in terms. I t  is not directed to any one or 
more of the several causes for divorce alleged in the complaint but to the 
complaint as a whole. Mills Co. v. Shaw, Camr. of h!evenue, 233 N.C. 71. 

I t  is a well establis%ed rule in this jurisdiction that a complaint is 
sufficient to withstand a demurrer if it in any p w t  or to any extent 
presents a cause of action, or if sufficient facts in support of a cause of 
action can be fairly gathered therefrom. Hoke v. Glenn, 167 N.C. 594, 
8:3 S.E. 807; Mills Co. v. Shaw, Comr. of Revenue, supra; Brewer v. 
Wynne,  154 N.C. 467,70 S.E. 947. I t  is also held that a complaint which 
alleges two or more causes of action is good against a demurrer, if only 
one cause of action is sufficiently stated. Meyer v.  Fenner, 196 N.C. 476, 
146 S.E. 82; Best v. Best, 228 N.C. 9,44 S.E. 2d 214.. 

I t  is not necessary for the plaintiff to establish all of the grounds for 
divorce a mensa et thoro alleged in her complaint in order to sustain her 
action. I t  is sufficient if she establishes the defendant's guilt of any of 
the acts that would constitute a cause of action for divorce from bed and 
board as enumerated in G.S. 50-7. Albritton v. Alb&on, 210 N.C. 111, 
185 S.E. 762; Hagedorn v. Hagedorn, 211 N.C. 175, 189 S.E. 507; 
BrooJcs v. Brooks, 226 N.C. 280, 37 S.E. 2d 909. It, therefore, appears 
that defendant's demurrer was properly overruled. 

The defendant entered a general demurrer to the evidence. His excep- 
tion to the ruling of the court thereon does not present for decision the 
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question of whether there was sufficient evidence to support the alleged 
causes of action to which issues 7 and 8 are directed. I f  he desired to 
challenge the sufficiency of the evidence to be submitted to the jury on 
either or both of these issues, he should have directed his motion to those 
particular causes. S. v. Benson, ante, 263. 

Defendant's motion for judgment as of nonsuit a t  the close of all the 
evidence was a general motion and referred to no particular cause of 
action set forth in the complaint. As against this motion, which is sub- 
stantially a demurrer to the evidence, plaintiff is entitled to have her 
evidence examined in the light most favorable to her, and is entitled to 
everv reasonable inference and intendment to be drawn therefrom. Such 
a motion admits as true that which her evidence tends to prove with 
respect to each cause of action alleged in the complaint. Maddox v. 
Brown, 232 N.C. 244, 59 S.E. 2d 791; Graham v. Gas Co., 231 N.C. 680, 
58 S.E. 2d 757. I f  the plaintiff offers in support of her contention more 
than a scintilla of evidence, the matter then becomes a jury question. 
Gates v. Max, 125 N.C. 139, 34 S.E. 266; Cable v. R. R., 122 N.C. 892, 
29 S.E. 377; C0.x I ; .  R. R., 123 N.C. 604, 31 S.E. 848. 

Measuring the plaintiff's evidence by the rules of interpretation laid 
down by this Court, her evidence was sufficient to withstand defendant's 
motion for judgment as of nonsuit. I f  the defendant had in apt time 
made a motion to nonsuit the plaintiff with respect to the causes of 
action in which she alleged that he had become an habitual drunkard 
and had committed adultery, the results may have been entirely different. 
Instead. his motion to nonsuit was directed toward the entire evidence. 
some parts of which were abundantly sufficient to take the case to the 
jury and, therefore, sufficient to repel a motion for nonsuit. The defend- 
ant could have prayed for instructions as to issues arising upon these two 
causes of action and a refusal of such prayer may have presented this 
matter in a different light. Lea v. Bridgeman, 228 N.C. 565, 46 S.E. 2d 
555. 

The motion to set aside the verdict presents no question for decision. 
While the defendant seeks to use this and the other exceptions relied 
upon as a basis for his argument that there was no evidence to support the 
verdict on the issues answered against him, this exception comes too late. 
I t  has been held in this jurisdiction "with marked uniformity that an 
objection that there was no evidence or no sufficient evidence to support 
a verdict cannot be taken for the first time after the verdict has been 
returned." Mincey v. Construction Co., 191 N.C. 548, 132 S.E. 462; 
Moon v. Milling Co., 176 N.C. 407, 97 S.E. 213 ; Wilkerson v.  Pass, 176 
N.C. 698, 97 S.E. 466; Lea v. Bridgeman, supra. 

Defendant's exception to the signing of the judgment is without merit. 
Smith v. Smith, 226 N.C. 506, 39 S.E. 2d 391 ; Ruder v. Coach Co., 225 
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S.E. 2d 139. 

I t  follows that the defendant's exceptive assignments of error relied 
on i n  this Court  fail to point out any  cause for disturbing the verdict 
rendered. Therefore, the judgment thereon must be affirmed. In  the 
tr ial  below we h d  

N o  error. 

MRS. NOVA B. FOWLER v. ATLANTIC COMPANY, IXC., TRADING LOCALLY 
AS THE IREDELL ICE & FUEL COMPANY, IXC. 

(Filed 21 November, 1951.) 

1. Automobiles gg 81, 1Sh (2)- 
Plaintiff's evidence to the effect that defendant's drirer turned left a t  

an  intersection without giving the statutory signal, and struck plaintifP's 
car, which was approaching from the opposite direction, after it had been 
brought to a standstill but was about six feet inside the intersection, held 
for the jury on the issue of negligence. 

2. Automobiles 81- 
Where two vehicles are traveling in opposite directions along the same 

street and meet as one of them attempts to make a ].eft turn a t  an inter- 
section, the rules relating to the entering upon the intersection from a 
side street are not applicable, G.S. 20-155 ( a ) ,  but the applicable statutes 
are G.S. 20-155 (b) and G.S. 20-154. 

3. Same: Automobiles g l 8 h  (3) - 
The collision in suit occurred when defendant's vehicle, iirst entering the 

intersection, attempted to turn left without giving the statutory signal and 
hit plaintiff's vehicle, which had been traveling in the opposite direction 
along the same street, as it had been brought to a standstill six feet within 
the intersection. Held: Conflicting evidence as to whether plaintiff's 
driver, in the exercise of due care, should have seen defendant's vehicle 
in the act of turning in time to have stopped short of the intersection and 
thus avoided the collision, takes the case to the jurr upon the issue of 
plaintiff's contributory negligence. 

Discrepancies and contradictions, even in plaintiff's eridence, are for the 
jury and not for the court. 

5. Negligence $j 19- 

Nonsuit on the ground of contributory negligence mar be allowed when, 
and only when, no other inference is reasonably deducible from the evi- 
dence. 

APPEAL by plaintiff from Phillips, J., at  May Term. 1951, of IREDELL. 
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Civil action to recover for property damage resulting from a collision 
of two motor vehicles in a street intersection due to the alleged negligence 
of the driver of the defendant's truck. 

The plaintiff's automobile and the defendant's truck were being oper- 
ated in opposite directions along East Broad Street, which runs east and 
west in the city of Statesville, approaching the intersection of Tradd 
Street, which runs north and south. The plaintiff's car was proceeding 
easterly and the defendant's truck was being driven in a westerly direc- 
tion. Over the center of the intersection was an electric traffic signal 
device. Both vehicles,-meeting each other on opposite sides of the 
intersection,-entered the intersection on a green light. The defendant's 
truck entered first. The collision occurred as the driver of the defend- 
ant's truck was in the act of making a left turn through the intersection 
into Tradd Street in front of the plaintiff's approaching car. The driver 
of the defendant's truck did not give a signal of his intention to make 
the left turn into Tradd Street. The truck, after swinging left from its 
line of travel on the north side of Broad Street, had reached at the time 
of the impact a point 10 or 12 feet from the entrance into Tradd Street. 
The plaintiff's car was in the regular traffic lane for vehicles going east- 
erly through the intersection, and was about 6 feet inside of the inter- 
section. I t  had approached the intersection at a speed of 15 or 20 miles 
per hour, but at  the time of the impact it had been brought to a stand- 
still. "The right front fender and bumper of the truck hit the left 
(front) fender" of the car. 

The witnesses estimated the width of Broad Street at from 50 to 75 
feet, and of Tradd Street from 35 to 50 feet. The collision occurred 
about 4:30 o'clock in the afternoon of 3 Kovember, 1948. The weather 
was cloudy. I t  had rained that day. The evidence, however, was both 
ways as to the condition of the surface of the street. The plaintiff said 
i t  was "not wet." One witness said "it was dry," and another said it 
<( was wet." 

The plaintiff's car was being driven by her 18-year-old son. I t  was 
admitted that the truck was being driven by the defendant's agent within 
the scope of his employment. 

At the close of the plaintiff's evidence the defendant's motion for 
nonsuit was allowed. From judgment based on such ruling the plaintiff 
appealed, assigning errors. 

Adam,  Dearman  62 W i n b e r r y  for plaintif f ,  appellant.  
Land, Sowers  & -4very and W .  I. Ward, Jr., for defendant ,  appellee. 

JOHNSON, J. The evidence adduced below, when viewed in its light 
most favorable to the plaintiff, as is the ruie on motion to nonsuit, leares 
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the impression that the plaintiff made out a prima facie case of action- 
able negligence for the jury. Ervin  v. Mills Co., 283 K.C. 415, 64 S.E. 
2d 431 ; Brafford v. Cook, 232 N.C. 699, 62 S.E. 2d 2127 ; Howard v. Bell, 
232 N.C. 611, 62 S.E. 2d 323. 

Undoubtedly, the court below allowed the defendant's motion on the 
theory that plaintiff's driver was contributorily negligent as a matter of 
law. I t  may be conceded that certain aspects of the testimony tend to 
support the view that the plaintiff's driver may have failed to exercise 
due care in the circumstances: I t  was in evidence that the defendant's 
truck was first in the intersection and in the act of turning into the side 
street before the plaintiff's car reached the intersecation. Even so, the 
uncontradicted evidence is that the driver of the truck failed to give any 
signal of his intention to turn left in front of the plttintiff's approaching 
car, as required by G.S. 20-155 and G.S. 20-154. 

This is not a case where a vehicle approaching from a side street has 
a favored position by virtue of having entered the intersection first. 
(Cab Co. v. Sanders, 223 N.C. 626,27 S.E. 2d 631, and G.S. 20-155 (a ) ) .  
Here, the vehicles were meeting as they approached the intersection. 
Hence, the applicable statutes are G.S. 20-155 (b) and G.S. 20-154. 

While this record may be sufficient to sustain the inference that the 
plaintiff's driver, in the exercise of due care, should have seen the truck 
in  the act of turning in time to have stopped short of the intersection, 
nevertheless, the record also supports the opposite inference,-that in 
the absence of a signal by the truck driver of his intention to turn, the 
plaintiff's driver, in the exercise of due care, may have been unable to 
stop in time to avert the collision. This makes i t  a case for the jury. 
"Discrepancies and contradictions, even in  plaintiff's evidence, are for 
the twelve and not for the court." Braford v. Coo,k, supya (232 N.C. 
699, p. 701) ; Maddox v. Brown, 233 N.C. 519, 64 S.:E. 2d 864. See also 
Piner v. Richter, 202 N.C. 573, 163 S.E. 561. 

A motion to nonsuit on the ground of contributory negligence may be 
allowed when, and only when, no other reasonable inference is deducible 
from the evidence. Ervin  v. Mills Co., supra (233 S.C. 415) ; Grimm 
v. Watson, 233 N.C. 65, 62 S.E. 2d 538; Hobbs v. Drewer, 226 N.C. 146, 
37 S.E. 2d 121 ; Atkins v. Transportation Co., 224 N .C. 688, 32 S.E. 2d 
209; Cole v. Koonce, 214 N.C. 188, 198 S.E. 637. 

Reversed. 
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ROYAL COTTON MILL COMPANY, INC., A CORPORATION, V. TEXTILE 
WORKERS UNION OF AMERICA, CIO; TEXTILE WORKERS UNION 
OF AMERICA, CIO, LOCAL ........... , WAKE FOREST, NORTH CARO- 
LINA, HOWARD E. PARKER, BERNICE BARHAM, W. ROBERT MUR- 
RAY, ALF CATLETT, DEAN CULVER, EDNA CASH, NORWOOD HOL- 
FORD, WESLEY SHORT, WILLIAM FREEMAN, CLAUDE DAVIS, 
CATHLEEN CATLETT, ROBERT MABREY, CLAUDIA HORTON, 
LILLIAN HORTON, DARWIN JACKSON, GEORGE W. TIMBERLAKE, 
WILEY BEDDINGFIELD, ELSIE MABREP, AND OTHERS TO WHOM THIS 
ACTION MAY BECOME KNOWN. 

(Filed 28 November, 1951.) 

1. Constitutional Law 11: Courts g 1- 
The Superior Court of this State has jurisdiction of an action to restrain 

mass picketing, obstructing or interfering with factory entrances, and the 
threatening and intimidation of employees in the conduct of a strike, and 
demurrer on the ground the controversy is in the exclusive jurisdiction of 
the National Labor Relations Board and the Federal Courts is properly 
overruled. 

8. Contempt of Court § 7- 
The findings of fact of the judge in contempt proceedings, when sup- 

ported by any competent evidence, notwithstanding that incompetent evi- 
dence may have been admitted also in support thereof, are binding and 
conclusive on appeal. Whether an assistant clerk of a recorder's court 
has authority to administer oaths escept in the discharge of duties per- 
taining to that court, qumre? 

Respondents are entitled to appeal from judgment for contempt not 
committed in the immediate presence of the court. 

APPEAL by Norwood Holford and George W. Timberlake, respondents, 
in a contempt proceeding before Bone, J., in Chambers a t  the WAKE 
County Courthouse, Raleigh, North Carolina, 18  June, 1951. 

The plaintiff instituted this action in the Superior Court of Wake 
County, North Carolina, on 7 April, 1951, against the Textile Workers 
Union of America, CIO, and others, including these appellants. 

A temporary restraining order was issued on 7 April, 1951, by his 
Honor W. C. Harris ,  Resident Judge of the Seventh Judicial District 
of North Carolina, restraining the defendants, and all other persons t o  
whom notice or knowledge of the order might come, from doing the fol- 
lowing: (1 )  From loitering or congregating within 150 yards of the 
fence surrounding plaintiff's premises, or within a like distance of plain- 
tiff's office building, or from picketing within said area except as many as 
ten persons, but no more, might peaceably picket within such area, but 
not closer than 10 feet of any gate in the fence around plaintiff's premises, 
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nor closer than 10 feet from the outside edge of the driveway or road 
leading to plaintiff's premises, nor any closer than 30 feet from the plain- 
tiff's office building; ( 2 )  "NO person or persons shall interfere in any 
manner with the free ingress or egress of any other person whomsoever 
to and from the plaintiff's premises; (3)  No person 01- persons shall any- 
where assault, abuse, threaten or in any manner inkmidate any person 
because he or she works, or seeks to work in plaintifl's plant or because 
he or she does or seeks to do business with the plaintiff." 

The defendants were ordered to appear before the Judge holding the 
Superior Court of Wake County in the Superior Couri; room in the Wake 
County Courthouse in Raleigh, North Carolina, on 16 April, 1951, at  
10:00 o'clock a.m., and then or as soon thereafter as they could be heard 
and show cause, if any they have, why the order should not be made 
permanent. 

The order was to become effective upon the plainliff filing with the 
Clerk of the Superior Court of Wake County a justified bond in the sum 
of $1,000, conditioned upon the terms set out in the ortler. 

The court directed the Sheriff of Wake County to post copies of the 
restraining order in conspicuous places at  and in the vicinity of the 
plaintiff's plant and particularly at  the main entrance: gate to plaintiff's 
premises. 

Bond was given as required by the order; and while the printed record 
filed herein does not disclose that the restraining order was served on the 
appellants, an examination of the original trancript of the case on appeal 
filed in  this Court, does disclose that the summons, cop:r of the complaint, 
notice of order, and copy of the restraining order were duly served on 
each of the appellants and others on 7 April, 1951. Copies of the re- 
straining order were posted as directed by the court. 

On 3 May, 1951, his Honor W. H. S. Burgwyn, Judge Presiding, 
acting upon a petition and affidavits filed in support thereof to adjudge 
these appellants and fifty-two others in contempt for violating the re- 
straining order theretofore issued, entered an order directing the fifty- 
four individuals named in the petition to appear before the Presiding 
Judge of the Superior Court at  the Wake County Courthouse in Wake 
County, North Carolina, on 18 May, 1951, at  9 :30 a m., and then and 
there to show cause, if any they have, as to why each of them should not 
be adjudged in contempt of court and punished therefor. This order was 
duly served on the appellants and others on 6 May, 1951. 

The defendants filed a demurrer to the complaint on 3 May, 1951, and 
moved for a dismissal of the action on the ground (1) that the plaintiff's 
complaint failed to state a cause of action; and (2 )  that the action arises 
out of a labor dispute between the plaintiff, a corporation, engaged in the 
manufacture and sale of textile products in interstate ctommerce, and its 
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employees and their union, a labor organization, and that the allegations 
of the complaint amount to no more than an allegation of an unfair labor 
practice on the part of the defendant labor organization and its agents 
in violation of Section 8 (b) (1)  and other sections of the Labor Manage- 
ment Act of 1947, and that the exclusive jurisdiction of the controversy 
is in the National Labor Relations Board and in the federal courts, 
thereby excluding the courts of North Carolina from any jurisdiction in 
the controversy. 

Likewise, each of the defendants and respondents on 24 May, 1951, 
filed a demurrer to and a motion to dismiss the contempt proceeding on 
the ground (1) that the court is without jurisdiction, stating the same 
ground therefor as set out in the demurrer to the complaint; (2) that 
there is no petition or other proper document which states facts sufficient 
to constitute a cause of action, or upon which the court may issue the 
order to show cause or punish the defendants or respondents for contempt. 

This contempt proceeding came on for hearing on 24 May, 1951, and 
the demurrer entered by each respondent, as appears of record, was 
overruled. 

At the conclusion of the ~etitioner's evidence. which consisted of some 
twenty-four affidavits, the respondents introduced in evidence their veri- 
fied "Response to the Petition and Order to Show Cause," and moved 
that they be given additional time to respond to the petitioner's evidence; 
and the court continued the proceeding until 18 June, 1951. 

The court, upon consideration of the petition and affidavits filed by the 
respective parties, found as a fact that the evidence was insufficient to 
show that any of the respondents, excepting Norwood Holford and 
George W. Timberlake, had knowledge or actual notice of the restraining 
order issued herein, prior to 27 April, 1951; that summons, copies of 
complaint, and the aforesaid restraining order, were duly served on 
Norwood Holford and George W. Timberlake by the Sheriff of Wake 
County on 7 April, 1951, and that each one of them had actual knowIedge 
and notice of said restraining order, but notwithstanding said knowledge 
and notice, these appellants willfully and contemptuously disobeyed the 
provisions of the restraining order by committing the acts set out in the 
court's findings of fact. 

From the judgment entered, imposing fines on these respondents and 
prison sentences which were suspended for 12 months provided the fines 
were paid and certain other conditions set out therein were observed, the 
respondents appeal, and assign error. 

Robert  8. Cahoon  for respondents,  appellants.  
S m i t h ,  Leach & Anderson,  Brassfield & M a u p i n ,  a n d  J .  Russell  N i p p e r  

f o r  petit ioner, appellee. 
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DENNY, J. The challenge to the jurisdiction of the court below on 
the ground that this controversy involves a labor dispute and that the 
exclusive jurisdiction thereof is in the National Labor Relations Board 
and the federal courts, is without merit. The ruling of the court below 
in  this respect will be upheld on authority of Erwin Mills v. Textile 
Workers Union of America, C.I.O., et al., ante, 321, and the authorities 
cited therein. 

The appellants assign as error the introduction of certain affidavits 
subscribed and sworn to before the assistant clerk of the Recorder's Court 
of Wake Forest Township. I t  is contended that Chapter 755, Public- 
Local Laws of North Carolina, 1915, Section 19, as amended by Public- 
Local Laws of 1937, Chapter 550, Section 3, does not give the assistant 
clerk of the Recorder's Court of Wake Forest Township the authority 
to administer oaths except in the discharge of dutier~ pertaining to that 
court. They likewise contend that G.S. 11-8 limits the authority of a 
deputy to administer oaths only in the discharge of cuties imposed upon 
the deputy while acting for and in lieu of the principal officer in matters 
pertaining to the duties of such principal officer. 

Conceding, but not deciding, that the contentions of the appellants are 
correct, the judgment below will not be disturbed. ]?or, upon a careful 
examination of the verified petition, the affidavits filed by the respective 
parties, and the admissions contained in the Respondents' Further Re- 
sponse to the petitioner's evidence, the findings of fact set out in the 
judgment entered below are supported by competent evidence exclusive 
of the affidavits subscribed and sworn to before the assistant clerk of the 
Recorder's Court of Wake Forest Township. 

The judgment below was not for contempt committed in the immediate 
presence of the court, and the respondents were entitled to appeal there- 
from. However, the findings of fact by the Judge are conclusive on us 
when there is any competent evidence to support them. Bank v. Cham- 
blee, 188 N.C. 417, 124 S.E. 741; I n  re Fountain, 1853 N.C. 49, 108 S.E. 
342, 18 A.L.R. 208; Flack 21. Flack, 180 N.C. 594, 105 S.E. 268; I n  re 
T. J.  Parker, 177 N.C. 463, 99 S.E. 342; E x  Parte McCown, 139 N.C. 
95, 51 S.E. 957; Green v. Green, 130 N.C. 578, 41 8.E. 784; Young v. 
Rollins, 90 N.C. 125. 

The judgment entered below is 
Affirmed. 
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HOMER W. BROOKS, J. D.  RAY, W. T. DUCKWORTH, W. PERRY 
CROUCH, W. B.  ARCHER, E. E. WHEELER, EDGAR J.  DUCKWORTH, 
AND JAMES L. WAGNER, AS TRUSTEES OF THE HAYWOOD STREET 
BAPTIST CHURCH, v. W. T. DUCKWORTH, J. D.  RAY, EDGAR J. 
DUCKWORTH AND JAMES L. WAGNER, AS TRUSTEES OF THE ESTATE 
or OLIVER D.  REVELL. 

(Filed 25 1951.) 
Trusts 8 27- 

A court of equity has jurisdiction to authorize trustees of a charitable 
trust to sell the property devised and reinvest the proceeds in other prop- 
erty when necessary to accomplish the purpose of the trust, which other- 
wise would be defeated because of changed conditions not contemplated 
by trustor, and this notwithstanding provision in the trust forbidding the 
trustees to mortgage or sell the property. 

APPEAL by defendants from K e t t l e s ,  J., 13 October, 1951, BUNCOMBE. 
Affirmed. 

This was a suit under the Declaratory Judgment Act to construe a 
provision in the will of Oliver D. Revell, deceased, and to determine the 
power of the trustees named in his will to convey property devised in trust 
for a charitable purpose. All the material facts are admitted and the 
only question is the power of a court of equity to authorize the trustees 
to make the conveyance of the described property for the reasons set out 
in the complaint and admitted in the answer. 

I n  the twenty-eighth item of his will Oliver D. Revell devised to the 
Board of Trustees of Haywood Street Baptist Mission certain real prop- 
erty therein described "to be used as a Baptist Mission, for the purpose 
of holding religious meetings on week-days and Sundays as the trustees 
may determine, and is to be established in memory of 0. D. Revell and 
his wife Caroline E. Revell." No funds were allocated for the erection 
of a suitable building on the described property, but the trustees were 
authorized to solicit funds for this purpose. 

The real property described is a vacant lot in the City of Asheville 
located immediately adjacent to the Battery Park Hotel and in immediate 
vicinity of Asheville City Auditorium and George Vanderbilt Hotel. I t  
has a frontage of 22 feet and a depth of 30 feet. Because of its location 
and size it cannot be used advantageously as a site for a mission church. 
The plaintiffs trustees do not have nor have they been able to secure 
funds for the purpose of erecting a suitable building on this lot. 

The plaintiffs trustees have entered into an agreement to sell this lot 
to the defendants for $5,000, which is the reasonable market value thereof. 
Relying upon this agreement plaintiffs have agreed to purchase a house 
and lot on Liberty Street in Asheville at  a location suitable for the estab- 
lishment and operation of a mission church and have secured an agree- 
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ment with the First Baptist Church of Ashe~ille thai, if plaintiffs estab- 
lish a mission church at  the Liberty Street locatior~ the First Baptist 
Church would contribute $1,500 to the purchase price and would furnish 
without cost to plaintiffs trustees an experienced minister to conduct 
religious services and render other necessary spirjtual and financial 
aid in connection with the establishment and operation of a mission 
church, the mission church to be operated under the name of "The 0. D. 
Revel1 and Caroline E. Revel1 Baptist Memorial l l i~s ion .~ '  I n  com- 
pliance with this agreement the First Baptist Church has paid the $1,500, 
and religious meetings on week-days and Sundays are now being con- 
ducted in the building on Liberty Street, and a Baptist Mission in mem- 
ory of 0. D. Revell and his wife is there being operat1.d and maintained. 
I t  is also admitted that if the sale of the lot on Haywood Street and the 
purchase of the house and lot on Liberty Street are not consummated, 
the lot devised will remain vacant and plaintiffs will not be able to per- 
form the duties imposed upon them by item twenty-eight of the will of 
0. D. Revell. 

The defendants have refused to accept deed for the lot on Haywood 
Street for the sole reason that the devise of the lot on Haywood Street is 
coupled with the direction, "said Board of Trustees cannot mortgage or 
dispose of said property." The plaintiffs are the trustees named in the 
will as constituting the Board of Trustees of Haywood Street Baptist 
Mission. The defendants are the trustees of the estate of 0. D. Revell. 
The will bore date of December 1934. 

The court being of opinion that on account of changed conditions and 
exigencies which have arisen not contemplated by the testator the trust 
set up in  item twenty-eight of the will would fail and its usefulness be 
impaired, entered decree authorizing and empowering the plaintiffs 
trustees to convey the lot devised and to use the proceeds for the purchase 
of the property on Liberty Street for the purposes set out in the com- 
plaint. 

Defendants excepted and appealed. 

J.  M a r v i n  Glance for plaint i f f s ,  appellees. 
Sa le ,  Penne l l  & Pennel l  for defendnnts ,  appeZZants. 

DEVIN, C. J. By the express language of paragraph 28 of the will of 
Oliver D. Revell creating a charitable trust under the n,sme of "Haywood 
Street Baptist Mission" and devising real property in Asheville to be 
used in connection therewith, the trustees were prohibited from mortgag- 
ing or disposing of the property. This provision clearly limited the right 
of the trustees in relation thereto, but would not prevent, a court of equity 
from using its power, in a proper case, to modify the terms of the trust 
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to the extent necessary to prevent the failure of the trust and to effectuate 
the primary purpose of the trustor. Henshazv v. Flenniken, 183 Tenn. 
232,168 A.L.R. 1010, 1022 note. 

Where changes in conditions not contemplated by the trustor have 
rendered impossible the accomplishment of the charitable purposes 
intended by the devise of property in trust, the equitable jurisdiction of 
the court may be invoked to modify the terms of the trust in order to give 
effect to the general intent expressed in the mill. The substantial inten- 
tion should not be defeated by the insufficiency of the form in which 
expressed. The principle is firmly established in equity jurisprudence 
that courts of equity have general and inherent jurisdiction, as incident 
to the administration of charitable trusts, to authorize in proper cases 
the alienation of property though devised in trust. Keith v. Scales, 124 
N.C. 497, 32 S.E. 809; Holton v. Elliqtt, 193 N.C. 708, 138 S.E. 3 ;  
Johnson v. Wagner, 219 N.C. 235,13 S.E. 2d 419; Trust Co. v. Rasberry, 
226 N.C. 586, 39 S.E. 2d 601 ; Hospital v. Comrs., 231 N.C. 604, 58 S.E. 
2d 696; 2 Bogert on Trusts, sec. 392 ; 3 Scott on Trusts, sec. 381 ; 14 C.J.S. 
505. "Courts of equity have long exercised jurisdiction to sell property 
devised for charitable uses, where, on account of changed conditions, the 
charity would fail or its usefulness would be materially impaired with- 
out a sale." Church v. Ange, 161 N.C. 314, 77 S.E. 239. But the equally 
well established principle of equity must not be overlooked that the power 
to modify the terms of a trust when necessary to preserve i t  should not 
be exercised to destroy the trust or defeat the purpose of the donor. 
Cutter v. Trust Co., 213 N.C. 686, 197 S.E. 542; Penick v. Bank, 218 
N.C. 686,12 S.E. 2d 253; Dufy  v. Duffy, 221 N.C. 521, 20 S.E. 2d 835; 
Redwine v. Clodfelter, 226 N.C. 366, 38 S.E. 2d 203. 

I t  will be noted that in Johnson v. Wagner, supra, we considered a 
trust set up by the same testator Olirer D. Revel1 in paragraph 27 of his 
will, and for the reasons therein set forth held that the trustees were 
properly authorized to sell the real property described in that paragraph 
and to use the proceeds in carrying out the general purposes of the trust 
under the supervision of the court. 

For the reasons stated, we conclude that the court below has correctly 
ruled, and that the decree authorizing the conveyance of the described lot 
and the purchase of the property on Liberty Street for the purpose of 
effectuating the intent of the trustor should be in all respects 

Affirmed. 
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STATE v. BOBBY WILSON. 

(Filed 28 November, 1951.) 

1. Criminal Law § l7d: Indictment § 1% 
Defendant interposed a written plea alleging that the indictment charged 

the same offense as that charged in a prior indictment upon which defend- 
ant had been acquitted. H e l d :  The sustaining of the plea on the theory 
alleged is sustaining a plea of former acquittal, and l~rovision in the order 
calling the plea a motion to quash will be disregarded, since the law 
regards the substance and not the form. 

2. Criminal Law S 68a- 
The State has no right of appeal from an order sustaining a plea of 

former acquittal. G.S. 15-179. 

BARNHILL, J.,  concurring. 

APPEAL by State from Sink, J., at the June Term 1951, of the Supe- 
rior Court of GASTON County. 

Plea of autrefois acquit in criminal prosecution for willfully failing or 
refusing to provide adequate support for illegitimate child. 

The facts are these : 
I. The defendant, Bobby Wilson, was placed on trial before Judge 

George B. Patton and a jury at  the March Term, 1951, of the Superior 
Court of Gaston County upon a first indictment charging that "on the 
5th day of February, 1951, . . . (he) did unlawful1,y and willfully fail 
and refuse to provide adequate support for his illegitimate child born to 
Elzonie Forney." Judge Patton dismissed the prosecution on the first 
indictment on a compulsory nonsuit under G.S. 15-173. H e  gave this 
reason for his ruling : "There is sufficient evidence to be submitted to the 
jury on the question of the paternity of the child, but the evidence is 
insufficient to be submitted to the jury on the question of willful failure 
or refusal of the defendant to support the child." 

2. The grand jury subsequently returned a second indictment against 
the defendant charging that on an undesignated "dry of March, 1949, 
. . . (he) did unlawfully and willfully fail and refuse to provide ade- 
quate support for his illegitimate child born to Elzonie Forney." 

3. When the solicitor undertook to put the defendant on trial on the 
second indictment at  the June Term, 1951, of the Superior Court of 
Gaston County, the defendant interposed a written plea, alleging, in 
substance, that both indictments charged the same offense, and pleading 
his former acquittal in the first prosecution as a bar to the second prose- 
cution. Judge R. Hoyle Sink, who presided, thereupon inspected the two 
indictments and sustained the defendant's plea in an order, which called 
such plea a motion to quash. 
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4. The State excepted to the order and appealed. 

Attorney-General McMuElan, Assistant Attorney-General Bruton, and 
Charles G. Powell, Jr., Member of Staff, for the State, appellant, 

Wade H.  Sanders for defendant, appellee. 

ERVIN, J. Since the law looks at  substance rather than form, the mis- 
naming of the defendant's plea cannot blot out the reality that Judge 
Sink sustained a plea of former acquittal. He  evidently concluded the 
plea to be good on the theory that an inspection of the two indictments 
disclosed that the facts alleged in the second indictment, if given in 
evidence, would have sustained a conviction under the first. S. v. Hicks, 
233 N.C. 511, 64 S.E. 2d 871. 

The validity of such conclusion cannot be reviewed by us, for the very 
simple reason that the State cannot appeal from an order sustaining a 
plea of former acquittal. S. v. Lane, 78 N.C. 547. 

The right of the State to appeal to the Supreme Court from adverse 
rulings of the Superior Court or to the Superior Court from adverse 
rulings of an inferior court is governed by the statutory provision that 
"an appeal . . . may be taken by the State in the following cases and 
no other" : 

1. Upon a special verdict. 
2. Upon a demurrer. 
3. Upon a motion to quash. 
4. Upon arrest of judgment. 
5. Upon motion for a new trial on the ground of newly discovered evi- 

,dence, but only on questions of law. 
6. Upon declaring a statute unconstitutional. G.S. 15-179; 1945 Ses- 

sion Laws, Ch. 701. 
Appeal dismissed. 

BABNHILL, J., concurring: That the appeal by the State in this cause 
is without authority in law would seem too clear to require discussion. 
Even so, the judgment entered in the court below and the disposition of 
the appeal here may create some doubt in the minds of the solicitors of 
the State as to their right to prosecute for a willful failure by a defend- 
ant to support his alleged illegitimate child after he has been once 
acquitted. As the appeal is dismissed, discussion of, or comment upon, 
this question has no proper place in the majority opinion. 

Concededly, what is here said is not germane to the question of the 
right of the State to appeal, which is the sole ground upon which the 
appeal is dismissed. Yet some of us are of the opinion there should be 
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some clarifying comment on the question of the effect of the judgment 
entered in the court below. For  this reason, I file this (concurring opinion. 

The first bill of indictment charges a violation of the statute, G.S. 49-2, 
on or about 5 February 1951, and the second, on or about March 1949. 
So then, acquittal on the first bill unquestionably c~snstitutes a bar to 
prosecution under the latter. The defendant having been acquitted on 
his trial under the first bill, he could not thereafter be prosecuted under 
a warrant or bill charging a willful failure to support prior to the date 
named therein. S. v. Johnson, 212 N.C. 566. 

But the crime created by G.S. 49-2 is a continuing offense. Therefore, 
the prior acquittal may not be pleaded in bar of a prosecution under a 
bill which charges a violation of the statute a t  a date subsequent to 
5 February 1951, the date named in the first bill. S. v. Johnson, supra. 
The only prosecution contemplated under the statute is grounded on the 
willful neglect or refusal of a parent to support his illegitimate child. 
The mere begetting the child is not denominated a crime. The question 
of paternity is incidental to the prosecution for the crime of nonsupport- 
a preliminary requisite to conviction. 8. v. Stiles, 2% N.C. 137; 8. v. 
Summerlin, 224 N.C. 178; 8. v. Bouwer, 230 N.C. 330. Hence a verdict 
of not guilty on the charge of willful nonsupport does no more than find 
the defendant not guilty of the crime laid in the bill. The verdict could 
not be construed to be a verdict of not guilty of begetting the child. 

I t  follows that the solicitor is free to prosecute for a violation of the 
statute subsequent to 5 February 1951, unaffected by the judgment 
entered in the court below, if he is so advised. 

VERA HOPKINS BOST v. E. L. BOS'I!. 

(Filed 28 November, 1951.) 

1. Husband and Wife 8 12. (2)- 
A deed of separation between husband and wife which purports to make 

a complete property settlement between the parties i n  contemplation of 
permanent separation precludes the wife from testifying to the effect that 
the husband, prior to the execution of the agreement, verbally promised 
that in the event he thereafter sold his business he would give her half the 
sale price, there being no allegation that anything was left out of the 
separation agreement through fraud or mutual mistake. 

2. Evidence 3 9 -  
Negotiations leading up to the execution of a n7ritl:en instrument are 

considered as varied by and merged in the writing. 
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3. Evidence Q 40- 
The rule that consideration for a written contract may be shown by 

parol and that the recital of a monetary consideration is but prima facie 
evidence of payment and may be rebutted by parol proof, held not to 
permit the introduction of parol testimony which seeks to incorporate into 
the agreement property not therein set out, and thus vary the terms of 
the writing. 

4. Sam* 
While parol evidence is competent to esplain some written contracts, it 

is not competent to vary the terms of an unambiguous agreement. 

APPEAL by plaintiff from Phillips, J., June 1951 Term, CABARRUS. 
Civil action to recover upon an oral promise alleged to have been a part 

of the consideration of a separation agreement. 
Plaintiff and defendant were formerly husband and wife but are now 

divorced. During the marriage, two written separation and property 
settlement agreements, both under seal, mere entered into, one dated 
24 December, 1946, and the other dated 10 July, 1947. Both agreements 
were executed in conformity to G.S. 52-12. 

The first agreement recites that the parties are living separate and 
apart from each other with the intention to continue so to do; that they 
"deem it for the mutual advantage of themselves and the advantage of 
said children that there should be an agreement between them respecting 
their rights and obligations"; that "in consideration of the premises and 
the agreements hereinafter contained and other good and valuable con- 
siderations, i t  is agreed as follows" : that plaintiff and defendant there- 
after live separate and apart from each other without interference or 
molestation one from the other; that the defendant pay to the plaintiff as 
maintenance the sum of $70.00 per week for two years; that the title to 
certain real property belonging to the defendant be transferred to plain- 
tiff and defendant as an estate by the entireties. 

The second agreement entered into at the "special insistance of the 
wife" made certain changes in the former agreement, in that the provision 
for the weekly payment to the wife was stricken out and a payment to 
her of $15,000.00 in cash and payment of $15.00 per week for support 
of the children were substituted in lieu thereof. The status of the title 
to the real estate was so altered as to provide for the conveyance of the 
home on Kerr Street valued at $15.000.00 and the household and 
kitchen furniture to the wife for life with remainder to the children, and 
for the conveyance of other real property valued at $10,500.00 to the 
husband. This second contract ratified all the provisions of the first 
agreement except as to the changes indicated. 
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Both agreements contain the following paragraph: 
"Each party hereby releases and relinquishes to the other any and all 

rights of property growing out of the marital relatilmship whether by 
way of maintenance and support, dower, curtesy, or otherwise, and each 
party shall in  all respects own, have, and enjoy all personal and real 
property belonging to him or her, or which he or ahe may hereafter 
acquire, as his or her sole and separate property, free from any rights of 
the other party and free from any interference of the other party and with 
full power to each of the said parties to sell, lease, a,ssign, convey, deal 
with, bequeath, devise or dispose of his or her said property as fully, 
freely and effectually, in all respects as if he or she were sole and un- 
married; and each of the parties hereto shall, a t  the request of the other, 
execute and release, whether of dower or otherwise, or other documents 
necessary or desirable to carry this provision into effect." 

The ownership of the property in question is established by the follow- 
ing language in  the complaint: "That at  the time stlid separation and 
property agreements were entered into and prior thereto, the defendant 
was the owner of the Concord Motor Coach Company which operated a 
bus line in the City of Concord, North Carolina." 

I t  is the plaintiff's position that a part of the separation agreement 
was not reduced to writing but rested in parol. She does not, however, 
allege the omission of anything from the separation and property settle- 
ment agreements by fraud or mistake. Both written agreements were 
introduced by the plaintiff as a part of her evidence. Thereafter, the 
 lai in tiff took the stand as a witness in  her own behalf and was asked the 
following question: "At the time you entered into the settlement agree- 
ment dated 10th of July 1947 state if you had any understanding between 
yourself and the defendant, E. L. Bost, in regard to the terms of the 
agreement, what he was to do and what you were to do?" Defendant's 
objection to this question was sustained and plaintiff excepted. I f  the 
witness had been allowed to answer, she would have said : "He promised 
to give me half of the bus line if he ever sold i t ;  promised me faithfully 
that he wouldn't sell i t ;  if he ever did, he would give me half of it. This 
conversation took place several days before the settlement agreement was 
signed. Since that time he has sold the bus company. We had a con- 
versation about the sale of the bus line. We argued about i t  and he said 
I would get my share when he got his money. He  said he received $65,000 
for the bus line. The reason he gave me for not paying me at the time 
we had a talk was that he didn't have his pay yet. He  said he was to be 
paid in 1951." 

Plaintiff rested, and upon defendant's motion, judgment as of ncnwit  
was entered. Plaintiff excepted and appealed, assigning errors. 
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M. B. Sherrin for plaintiff, appellant. 
E. T .  Bost, Jr., and Hartsell & Hartsell for defendant, appellee. 

VALENTINE, J. The parol evidence rule presents an insurmountable 
obstacle to the plaintiff upon this record. Her effort to establish by word 
of mouth an interest in the Concord Motor Coach Company owned by 
her husband and a right to one-half of the proceeds in case of a sale 
thereof is in direct contravention of the written instruments by the terms 
of which she released and relinquished to her husband all property rights. 
She does not attack the separation deeds on the ground of fraud or mutual 
mistake, but attempts to establish by parol a prior collateral agree- 
ment which varies and contradicts the written word. This she cannot do. 

I t  is a well established rule of evidence and of substantive law that 
matters resting in parol leading up to the execution of a written contract 
are considered as varied by and merged in the written instrument. Wil-  
l i a m  v. McLaan, 220 N.C. 504, 17 S.E. 2d 644. This Court has con- 
sistently held that "parol evidence will not be heard to contradict, add to, 
take from or in anyway vary the terms of a contract put in writing, and 
all contemporary declarations and understandings are incompetent fo r  
such purpose, for the reason that the parties, when they reduce their 
contract to writing, are presumed to have inserted in it all the provisions 
by which they intend to be bound." Ray v. Blackwell, 94 N.C. 10; Oliver 
11. Hecht, 207 N.C. 481, 177 S.E. 399. '(The writing is conclusive as to 
the terms of the bargain." Williams v. McLean, supra. 

Applying this rule to the instant case, the parties are presumed to have 
integrated their negotiations and agreements into the written memorial 
embodying the unequivocal terms and conditions of their separation 
agreement. The term "separation and property settlement agreement" 
in the absence of clear language or impelling implications connotes not 
only complete and permanent cessation of marital relations, but a full and 
final settlement of all property rights of every kind and character. 

Plaintiff's contention that the agreement with respect to the bus line 
was part of the consideration for the separation deed, and that this could 
be shown by parol evidence does violence to this rule. The contract 
plaintiff proposes to prove by parol does more than to establish the con- 
sideration for the contract. I t  seeks to incorporate in the agreement 
property not therein set out and thus to vary its terms. I t  is sometimes 
said that the recital of a monetary consideration in a deed is no more 
than a receipt, is only prima facie proof of payment and may be rebutted 
by parol proof, but this rule has not been extended to authorize the admis- 
sion of par01 evidence to contradict or modify the terms of a deed or other 
document executed with the same formalities. Westmoreland v. Lowe, 
225 N.C. 553, 35 S.E. 2d 613. 
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Parol testimony may sometimes be used to explain a written contract, 
but i t  cannot be offered to alter or contradict any of its provisions. An 
explanation of a document implies uncertainty, ambiguity and doubt, 
but a plain case of alteration, that is, an offer to prove by witnesses that 
a person promised to do something beyond the plain -words and meaning 
of his written contract, is precluded by the rule. "It is best to trust to , A 

the words of the writing, which the parties have chosen to protect and 
preserve the integrity of their treaty, than to rely on human memory for 
the exact reproduction of their words." Pierce v. Cobb, 161 N.C. 300, 
77 S.E. 350. 

I n  rejecting the par01 evidence of the plaintiff, there was no error. 
I t  follows, therefore, that the judgment of nonsuit was correct and must 
be upheld. 

Affirmed. 

GEORGE A. DEESE, ADMINIBTRATOR OF THE ESTATE OF GEORGE M. DEESE, 
v. CAROLINA POWER C LIGHT COMPA.NY. 

(Filed 26 November, 1951.) 
Electricity 9 7- 

Intestate felled a tree across a tap line maintained by defendant power 
company under a written easement, and was e1ectrocui;ed when he came in 
contact with the wire while attempting to disengage the tree top from the 
line. The wire was not insulated and was 18 feet or more above the 
ground. Held: Nonsuit was proper since defendant could not hare reason- 
ably foreseen injury under the circumstances, and therefore was not guilty 
of actionable negligence. 

JOHNSON, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Crisp, J., February 1951 Term, RICHMOND. 
This is a civil action instituted by plaintiff to recover damages for the 

alleged wrongful death of his intestate. 
The record shows that by authority of a written easement defendant 

maintained across plaintiff's land an uninsulated tap line 18 feet or more 
above the ground, which line was energized with approximately 2300 
volts of electric current. Plaintiff's intestate felled a tree across defend- 
ant's tap line and while attempting to disengage the tree from the line, 
he came in contact, directly or indirectly, with the rlaid line and was 
electrocuted. Plaintiff's intestate, a staff sergeant in the United States 
Army, was 29 years of age, and was on furlough visiting his father, the 
plaintiff, and other members of his family. 

At the conclusion of plaintiff's evidence, the court sustained a motion 
for judgment as of nonsuit. Plaintiff appealed. 
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Jones & Jones for p l a i n t i f ,  appellant.  
Fred W .  B y n u m  and A. Y .  Arledge for defendant ,  appellee. 

PER CURIAM. The evidence disclosed no actionable negligence on the 
part of defendant. The death of plaintiff's intestate evidently resulted 
from his own independent acts in felling the tree across defendant's tap 
line and thereafter attempting to cut the tree top or bough in order to 
release the wire. This is a situation which, under the circumstances here 
presented, could not have been reasonably foreseen by the defendant. 
P a r k e r  v. R. R., 169 N.C. 68, 85 S.E. 33;  S f a n l e y  v. Smi th f i e ld ,  211 
N.C. 386,190 S.E. 207. 

The judgment of nonsuit is 
Affirmed. 

JOHNSON, J., took no part in the consideration or decision of this case. 

WESLEY BLACKWELL AND I.  SHAIN, TRADING AND DOI~YG BUSINESS AS 

SHAIN'S AUTO FINANCE COMPANY, v. NATIONAL FIRE INSUR- 
ANCE COMPANY OF HARTFORD, AiYD COLONIAL FIRE UNDER- 
WRITERS BRANCH OF NATIONAL FIRE INSURANCE COMPANY 
OF HARTFORD. 

(Filed 28 November, 1951.) 
Insurance 4 S b  

A policy covering collision and upset may not be avoided by insurer on 
the ground that at  the time of the loss the driver of the car insured was 
endeavoring to escape arrest while transporting intoxicating liquor in 
violation of law, the policy containing no exception on this ground and 
there being nothing to show that the insurance promoted the commission 
of the unlawful act. 

APPEAL by defendants from Bone,  J., Bugust Term, 1951, of NEW 
HANOVER. Affirmed. 

This was an action to recover on an automobile insurance policy for 
loss due to collision and upset. Upon agreed statement of facts judgment 
was rendered in favor of plaintiffs and the defendants appealed. 

J o h n  D. B e l l n m y  & S o n s  and L loyd  S. E lk ins ,  Jr . ,  for plaintif fs,  ap- 
pellees. 

Poivson, Campbel l  & Marshall for defendants ,  appellants.  
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PER CURIAM. Issuance of the policy and loss aa claimed were ad- 
mitted, but defendants denied liability on the ground that the loss oc- 
curred while the insured was transporting in the automobile intoxicating 
liquor in violation of law and endeavoring to escape arrest. However, the 
policy contains no exception on this ground, and as the loss comes within 
the terms of the insurance policy, as issued and paid for, this defense will 
not avail the defendants. Poole v. Ins. Co., 188 N.O. 468, 125 S.E. 8. 
The insurance contract had no direct connection with the violation of law 
admitted, but was only collateral thereto. E~ectrova (70. v. Ins. Co., 156 
N.C. 232, 72 S.E. 306; 29 A.J. 208. The insurance here cannot be said 
to have promoted the unlawful act referred to. 132 A.L.R. 126. 

There was no evidence of loss by intentional act of the insured. Nor 
does the statement of facts show misrepresentation in the plaintiffs' decla- 
rations on which the policy was issued. 

Judgment affirmed. 

STATE v. NATALLIE DOBBS. 

(Filed 28 November, 1951.) 
Criminal Law 9 77a- 

Where the record contains no warrant or indictment the appeal will be 
dismissed for want of essential parts of the record. 

APPEAL by defendant from Sink ,  J., June Term, 1951, of GASTON. 
The defendant was tried in Superior Court and found guilty of having 

in her possession three pints of nontax-paid liquor. 
From the judgment entered on the verdict, the defendant appeals, and 

assigns error. 

Attorney-General McMullan, Assistant Attorney-Gtvteral Moody, and 
Robert B .  Broughton, Member of Staff,  for the State. 

Prank P. Cooke for defendant, appellant. 

PER CURIAM. While the assignments of error appear to be without 
merit, they are not properly before us for consideration. 

The record filed in this Court is fatally defective for the reason that 
no warrant or bill of indictment appears therein. 

The appeal is dismissed on authority of S .  v. Dry,  224 N.C. 234, 29 
S.E. 2d 698; S. v. Currie, 206 N.C. 595, 174 S.E. 447; Pruitt v. Wood, 
199 N.C. 788, 156 S.E. 126. 

Appeal dismissed. 
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IN THE MATTER OF THE WILL OF BART M. GATLING. 

(Filed 12 December, 1951.) 

1. Evidence 46bExper t ' s  reference to manner in which testator made 
certain letters held not prejudicial as personifying testator. 

Caveator admitted that the body of the will was in testator's hand- 
writing, it being controverted by the parties only as to whether an inter- 
lineation therein was written by testator. Photostatic copies of the instru- 
ment in natural size were given the jury in order to enable them to follow 
the testimony. Held: Testimony by an expert, in undertaking to point out 
the reasons for his opinion in respect of the interlineation, that testator 
(calling his name) would make a particular letter in a certain manner, 
etc., was merely the witness' method of referring to the letters of the writ- 
ing admitted to be in testator's handwriting, for the purpose of comparison, 
and cannot be held prejudicial. G.S. 8-40. 

In order to be effective, an interlineation or alteration substantially 
changing the provisions of a holographic will must be executed in con- 
formity with G.S. 31-5, and therefore, in applying the law to the evidence 
in this case, an instruction to the effect that an interlineation in the hand- 
writing of testator would not be a part of the will unless testator placed 
the altered writing in an envelope and wrote his name on the back thereof 
is held without error. 

APPEAL by propounder John Gatling from Bone,  J., at June Term, 
1951, of WAKE. 

Civil action, an issue of devisavif  z!el non,  upon caveat filed by Louie G. 
White, daughter of Bart M. Gatling, deceased. 

The caveator, in her caveat, set forth, among other things : 
(1) That Bart M. Gatling, late of the County of Wake, died in said 

county on 2 August, 1950. 
(2)  That on 4 August, 1950, John Gatling presented to the court a 

paper writing, Exhibit A, purporting to be the holographic last will and 
testament of Bart M. Qatling, and same was admitted to probate in 
common form, and letters testamentary were issued to John Gatling as 
the executor of Bart  M. Gatling. 

(3) That the paper writing so probated reads in pertinent part:  

"Raleigh, N. C., Jan. 24, 1950. 

"I Bartholomew Moore Gatling, do make, publish and declare this as 
my last will and testament, hereby revoking all previous wills made by me. 

"Item 1. I give devise and bequeath all of my property both real and 
personal to my very faithful and devoted wife Lenora Crudup Qatling 
in Trust for herself for life and after her death equally to my children, 
and if any child or children be dead leaving any lawful issue then alive 
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such issue shall take the share, his her or their parent would have received 
if alive, per stirpes. . . . 

"Item 5. I direct that the 13 lots facing South on E. Martin Street 
and numbered 143, 144, 145, 146, 147, 148, 149, 17'1, 178, 179, 180, 181 
and 182 shall not be subject to the provisions of Item One of this will 
during the life of my wife, but that in the final distribution or division of 
my lands, they be allotted to Bart M. Gatling, Jr., James Moore Gatling, 
Louie Gatling White, Claude B. Barbee 3rd and Sarah Gatling Barbee 
and John Gatling one lot a t  least to each 
and accounted for in the division-and with the request that they hold 
the same as a protection against any undesirable enlcroachments in close 
proximity to the home. That if any of them need to sell their part of 
these lots-they first offer the same to Louie Gatling White or other 
member of the family then owning the Home Place. I f  however the 
home should pass out of the family this request is not to have any force 
or effect. . . . 

"Item 8. I appoint my son John Gatling as Erecutor of this will, 
written in my own handwriting, . . . 

"In witness whereof I have hereunto set my hand and seal, the day 
and year first above written. 

"BARTHOLOMEW MOORE G ATLING (Seal) ." 

(4 )  That the said paper writing of which Exhibit A is a copy is not 
in its entirety the last will and testament of the said Bart M. Gatling, 
deceased, for the reason, among others, as this caves tor is informed and 
believes, the interlineation in Item 5 of said will in words as follows, 
to wit: "and John Gatling one lot a t  least to each," was obtained by the 
said John Gatling through undue and improper influence exercised over 
and upon the said Bart M. Gatling by the said John Gatling . . ., etc. 

The caveat was amended by adding a new paragraph which reads as 
follows : 

"V?12. That the interlineation in Item 5 of the said will was made 
subsequently to the execution of the will and the name of Bart  M. Gatling, 
the maker of the will, is not signed to, nor does i t  appear in said inter- 
lineation, which interlineation is in words as follows: 'and to John 
Gatling one lot a t  least to each'; that as this caveator is informed and 
believes and therefore alleges, said interlineation does not conform to the 
provisions of the General Statutes of North Carolina and does not con- 
stitute a part of the will of Bart  M. Gatling." 

John Gatling, executor, answering the caveat, denies the allegations 
in respect of the said interlineation in Item 5, but admits all other alle- 
gations of the caveat, and prays that the court adjudge the paper writing 
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and each and every part thereof to be the will of Bart M. Gatling, and 
that same be probated in solemn form. 

The proceeding was transferred to the trial docket of Superior Court, 
and there, after citations served on or accepted by interested parties, 
same was tried. 

After the jury was impaneled and the pleadings read, and before the 
introduction of evidence, counsel for caveator stated: "The caveator 
does not contest the will except as to the interlineation in Item 5, con- 
sisting of nine (9)  words, as follows : 'and John Gatling one lot at  least 
to each.' We admit the body of the will, with the exception just noted, 
as the will of Mr. Bart M. Gatling, deceased." 

Thereupon, the propounder offered evidence tending to show the fol- 
lowing: (1)  The identity of the paper writing purporting to be the last 
will and testament of Bart M. Gatling, deceased, as probated in common 
form, designated as Exhibit A, and of the opened envelope in which same 
was presented for such probate, designated as Exhibit B. 

(2)  That on 4 August, 1950, Exhibit B, then sealed, was taken from 
a locked metal box found in the secretary in the home of the late Bart M. 
Gatling, and opened by breaking the seal thereof, and the paper writing, 
Exhibit A, was taken from the envelope all in the presence of members 
of the family and then read by an attorney. 

(3) The testimony of more than three persons acquainted with the 
handwriting of Bart M. Gatling, to the effect that the paper writing 
Exhibit B, and every part thereof, as well as the words and figures "My 
will. Bart M. Gatling. 1950," written on the outside of the envelope 
Exhibit B are in the handwriting of Bart M. Gatling. And while each 
of the witnesses, under cross-examination, take note of difference in the 
appearance of the writing of the words constituting the interlineation 
in Item 5, each stated that in his or her opinion, as the case may be, these 
words are in the handwriting of Bart M. Gatling. 

Thereupon Exhibit A was offered in evidence. And Exhibit B with 
the following written on i t :  "My will. Bart M. Gatling," was also 
offered in evidence. 

The caveator then offered the testimony of several witnesses tending 
to show: 

That Bart M. Gatling became ill in the latter part of 1949, and was 
carried to Duke Hospital, and stayed there from 25 November to 5 De- 
cember; that he became "very ill" and again was taken to Duke Hospital 
on 25 January and was there until about 17 February; that while he 
grew worse gradually both physically and mentally until his death, he 
retained his mental faculties until about two weeks before his death. 

The caveator further offered evidence tending to support the allega- 
tions of the caveat,-the details of which are unnecessary to decision on 
this appeal. 
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The caveator, Mrs. Louie G. White, testified that she is familiar with, 
and knows the handwriting of her father, Bart  MI. Gatling,-having 
carried on regular correspondence with him, and that, in her opinion, 
the handwriting in which the controverted interlineation in Item 5 of the 
will of Bart  M. Gatling is written, is not his handwriting. 

The caveator also offered a witness as an expert examiner in the field 
of questioned documents and "all matters pertaining to pen and ink 
writings, pencil writing, paper, ink, intersection of lines, creases in paper, 
sequence in writing," etc. He  testified that he has examined Exhibit A 
in this case; that it is written on a sheet of paper mechanically folded 
in the center,-thus making i t  a four-page documen.t,--the description 
being substantially as follows: The writing begins on the right outside 
page, and extends to the left outside page, and then to two inside pages 
left to right, and ends on page four;  that there are thirty-six lines on 
page two, and the interlineation in Item 5 appears at  line nineteen; and 
that as folded there is a crease in the paper at  the interlineation. 

The witness further testified that he has made examination of the 
handwriting of Bart M. Gatling, using as a standard the admitted hand- 
writing of Bart  M. Gatling as same appears in  the body of his will, 
Exhibit A ;  that in his opinion an appreciable length of time existed 
between the writing of the body of the will and the inscribing of the 
words "and John Gatling one lot a t  least to each"; that in his opinion 
also that these quoted words were added, following .the writing of the 
body of the will, including the testator's signature and the seal found on 
page four of the will; that he bases his opinion upon this ground that 
the body of the will from page 1 to page 4 was written in one kind of ink, 
and the words "and John Gatling one lot at  least to each" in an entirely 
different manufacture of ink; and upon the further ground that the body 
of the will was written before the sheets were folded, and the above quoted 
words after the will was folded; and that he is strongly inclined to the 
opinion that the handwriting in the interlineation in Item 5 is not in 
the handwriting of Bart  M. Gatling. 

And this witness testified in detail as to reasons on which he bases his 
opinion. I n  this connection six sets of photostatic reproductions of the 
will, Exhibit A, in natural size, were, with permission of the court, given 
to the jury so that each two of them might share a copy and follow the 
testimony of the witness. Then the witness proceeded to compare the 
letters, individually and in word combination, in the interlineation in 
Item 5 with the same letters individually and in word combination in the 
body of the will,-pointing out in detail characteristias in the admitted 
handwriting of Bart  M. Gatling, as distinguished from those in the words 
"and John Gatling one lot at  least to each" as same appears in Item 5 
of the will. 
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I n  the course of his testimony, propounders complained of the manner 
in which the witness pointed out the characteristics in the handwriting 
of Bart M. Gatling,-asserting that he was personifying Gatling, and 
speaking to the jury, rather than testifying as a witness. 

The caveator offered in evidence various exhibits used by the hand- 
writing expert witness in the course of his testimony, including photo- 
graphic enlargements of portions of the writing, and same were admitted 
in evidence not as substantive evidence but only for purpose of illustrating 
the testimony of the witness. 

Propounder in rebuttal offered as witnesses two handwriting experts, 
each of whom testified that he is familiar with handwriting of Bart  M. 
Gatling; that he is of opinion that the writing on end of Exhibit B, 
reading "My will. Bart M. Gatling. 1950,'' is the signature of Bart  M. 
Gatling; and that in his opinion the words "and John Gatling one lot a t  
least to each" are in the same handwriting as the body of the instrument. 

9 n d  the propounder, John Gatling, testified: "I saw a paper, very 
similar to his will, and my father asked me to get him an envelope. My 
father was sitting at  the table in his room, the southeast corner of the 
room, and he was writing on the paper." Then on cross-examination he 
continued, "The first time he saw his father's will was one Sunday in 
June, at  about 3 P.M., when he saw him sitting at  a desk and writing 
half-way in the middle of a page, the upper page, and my father asked 
me to get an envelope in which to seal his will. My father could walk 
a t  that time . . . I do not remember what Sunday in June I saw the 
will, that was the only time I saw it. I had not made any inquiry about 
it. My father had told me some things about his will. I did not ask m y  
father about it at  Duke Hospital in February. My father had told me 
then that he had made his will . . . that i t  was in his handwriting; that  
he, John Gatling, was the executor and that such a will was illegal unless 
found among the dead man's valuable papers. My father did not say 
that it was among his valuable papers, but that it was in the tin box 
marked Robert Gatling in James' secretary in the living room, among 
his valuable papers. I did not assist my father to obtain the will on the 
day in June when I saw it. My father was sitting at  the table writing; 
that as I came to the door my father asked me for an envelope and I went 
past the table to a little room where my father's office furniture was 
stored and got a brown envelope just like that in which we found my 
father's will. I did not put the will up, nor do I know who did. Father 
folded his will, stuck it in the envelope, sealed it and started walking to 
the door after he finished writing on the envelope. He walked out of 
the room with the will in his hand. The will was found in the front room 
in James Gatling's secretary, in a tin box marked Robert Gatling. The 
box was in the top of the secretary . . . an old-fashioned kind with doors 
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that could be opened . . . and to my knowledge Mr Farmer opened the 
doors and got the box out . . . I do not know what pen Father was 
using, but i t  was similar to the one counsel had up in court this morning. 
H e  had not folded the will, but he (I) saw his (my) father fold it. I 
did not see what my father had written, but that he u as writing about the 
middle of the page." 

The case was submitted to the jury upon these two issues which the 
jury answered as shown : 

"1. Is the paper writing propounded for probate and each and erery 
part and clause thereof the last will and testament of Bart I f .  Gatling, 
deceased ? Answer : No. 

"2. I f  not, is the paper writing propounded for probate and erery part 
and clause thereof except the interlineation in Item b, line 19, 'and John 
Gatling one lot at  least to each,' the last will and testament of Bart 31. 
Gatling, deceased ? Answer : Yes." 

From judgment in accordance with the verdict the propounder appeals 
to Supreme Court, and assigns error. 

I. W.  Farmer, A l l e n  Langs ton ,  a n d  Brassfield 'cE AZaupitr for pro- 
pounder ,  appel lant .  

John W. H i m d a l e  and  F r a n k  S. K a t z e n h n r h ,  1x1, for c-acecrtor, appellee.  

WINBORNE, J. The assignments of error presented by appellant on 
this appeal are based in  the main upon exceptions, I, to the testimony 
of the handwriting expert introduced by the caveator, and, 11, to por- 
tions of the charge. These will be considered in this order. 

I. Propounder in his brief filed in this Court states that all of his 
exceptions to the testimony of the handwriting expert come down to these 
points: "1. His insistence upon personifying the writer as 'Mr. Gatling,' 
describing his habits, and stating what 'Mr. Gatling' or 'the writer' would 
do or would not do. 

('2. He  insisted upon repeated graphic demonstrations of just how 
'Mr. Gatling' did or did not form certain letters or combinations of 
letters. 

(( 3. I n  spite of repeated objections by counsel, and frequent admoni- 

tions by the court, his discourse throughout was simply an argument 
delivered from the witness chair rather than the testimony of a witness." 

I n  this connection it is provided by statute G.S. 8-40 that "In all trials 
in this State, when it may otherwise be competent ard relevant to com- 
pare handwritings, a comparison of a disputed writino; with any writing 
proved to the satisfaction of the judge to be genuine, shall be permitted 
to be made by witnesses, and such writings and the evidence of witnesses 
respecting the same may be submitted to the court and jury as evidence 
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of the genuineness or otherwise of the writing in dispute : Provided, this 
shall not apply to actions pending on March 5, 1913." 

This statute was enacted by the General Assembly of 1913, and ratified 
5 March, 1913, and later became Section 1784 of Consolidated Statutes 
of North Carolina 1919. I t  has been referred to in decisions of this 
C'ourt, and applied in others. See Boyd v. Leatherwood, 165 N.C. 614, 
51 S.E. 1025; Bank v. Mcdrthur, 168 N.C. 48, 84 S.E. 39; Newton o. 
Sewto,n, 182 N.C. 54, 108 S.E. 336; Gooding v. Pope, 194 N.C. 403, 
140 S.E. 21. See also Stansbury's North Carolina Evidence, Sec. 198 
et seq. 

While prior to the enactment of this statute it seems to hare been 
settled law in North Carolina that an expert witness in the presence of 
the jury might be allowed to compare a disputed paper with other papers 
in the case, whose genuineness mas not denied, and that the jury must 
pass upon its genuineness upon the testimony of witnesses, and that no 
comparison by the jury was permitted. See Outlaw v. Hurdle, 46 N.C. 
150; Tunstall v. Cobb, 109 N.C. 316, 14 S.E. 28, and cases cited. 

But after the enactment of this statute. this Court in h7ewton 2). 

-Xewton, supra, recognized "an unequivocal declaration of change in the 
rule obtaining theretofore." And in the opinion it is said : "As we under- 
stand the statute, the admission of testimony as to the genuineness of a 
writing by comparison of handwriting is now on the same basis as the 
declarations of agents. The court determines whether there is prima 
facie evidence of agency or of the genuineness of writing admitted as a 
basis of comparison, and then the testimony of the witnesses and 'the 
writings' (in the plural) themselves are submitted to the jury." 

To like effect is the holding in 6'o.oding v. Pope, supra. And in the 
Cooding case the use of a magnifying glass, with permission of the court, 
is recognized. 

Moreover, this Court in the case S. r .  Young, 210 N.C. 452, 187 S.E. 
561, held that the trial court erred in excluding the testimony of a hand- 
writing expert in giving his reasons for his opinion that a certain signa- 
ture was not genuine. And Schenclc, J., wrote for the Court : "Our hold- 
ing is based upon the fact that the conclusion of a handwriting expert as 
to the authenticity or nonauthenticity of a signature, standing alone, 
might be of little or no probative force, but if his conclusion be supported 
by cogent reasons, it would be strengthened and its value as evidence 
correspondingly enhanced. When the reasons of the witness are given, 
the jury is afforded a better opportunity to determine the soundness of 
his conclusion." 

Applying these principles to the situation in hand of which appellant 
complains, i t  must be borne in mind: That the body of the will, ad- 
mittedly in the handwriting of Bart M. Gatling, was used as the standard 
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of his handwriting; that the jurors had before them photographic copies 
of the will, in natural size; and that the witness was undertaking in his 
testimony to point out to the jury, as reasons for his) opinion in respect 
of the interlineation in dispute, characteristic formation of certain letters 
individually and in  word combination, peculiar to the handwriting of 
Bart  M. Gatling, as found in the standard handwriting, and then to 
compare them with the same letters, individually and in word combina- 
tion, as found in the interlineation. For instance, in comparing the two, 
and referring to the former, the witness said, withoub objection, "You'll 
observe that Mr. Gatling would make his 'n7 in a form that if you were 
to lift i t  from the context, the 'n' in 'and,' you would have a form that 
approximates the letter 'u' that is in the handwriting of Mr. Gatling's, 
and that is true of the two 'ands' to which I have referred . . ." Thus it 
seems clear that the witness was merely using a short-hand method of 
referring to the letter as it appeared in the standard handwriting. Hence, 
after careful reading of the testimony of the witness, and the rulings of 
the trial judge, we conclude that the witness was kept within the bounds 
of expert testimony, and that no prejudicial error is made to appear. 

11. As to the assignments of error based upon excl3ptions to portions 
of the charge, i t  is well to bear in  mind the theory upon which the case 
was tried in Superior Court. I n  this connection, lei: it be noted: (1) 
Tha t  the wording of the interlineations in Item 5 materially alters the 
effect of Item 5 as it appears without the interlineation. (2) That as is 
seen from the charge, as set out in the record, the court stated the conten- 
tions of the parties as follows: "Now, as to the interlineation which is 
found on the second page of propounder's Exhibit A the words 'and John 
Gatling one lot a t  least to each,' there is a serious controversy between 
the caveator and the propounder . . . it being contenced by the caveator 
that . . . the interlineation is not in the handwriting of the testator . . . 
O n  the other hand, the propounder contends that the interlineation or 
alteration is in the handwriting of the testator Bart  M. Gatling, deceased, 
and that after making i t  he placed it in an envelope and wrote on the 
outside of i t  'My will' and signed his name 'Bart 3. Gatling.' " (3 )  
That the propounder bases one of his prayers for instruction on this 
contention. And (4)  that there is evidence tending to support same, and 
there seems to be none to the contrary. 

The court after stating the contentions of the parties as above shown, 
proceeded to charge the jury as follows: "Now, we have a testamentary 
law which prescribes how alterations in a will shall be inade and executed 
in order to be valid; the pertinent portion of that statute is as follows: 
I .  . . or unless the same be altered or revoked by some other will or 
codicil in writing, or other writing of the testator, all of which shall be 
in the handwriting of the testator, and his name subscribed thereto or 
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inserted therein and lodged by him with some person for safekeeping or 
left by him in some secure place or among his valuable papers and effects, 
every part of which will or codicil or other writing shall be proved to be 
in the handwriting of the testator by three witnesses at  least.' (So that 
in order for this interlineation or alteration to be a valid part of the last 
will and testament of Bart M. Gatling, deceased, it would be necessary 
for the propounder to show by the greater weight of the evidence that the 
questioned interlineation or alteration was entirely in  the handwriting 
of the testator Bart  M. Gatling and that his name was subscribed thereto 
or inserted therein), and that i t  was found among his valuable papers and 
effects and the handwriting would have to be proved by three witnesses 
at  least." Exception is taken to the portion in parentheses. 

"The burden of proof is on the propounder to satisfy the jury by the 
greater weight of the evidence that the interlineation or alteration in 
question here was executed in that manner and that if he has failed so 
to do then such alteration or interlineation would not be any part of the 
will of the testator; but if he has so satisfied you by the greater weight 
of the evidence then such alteration or interlineation would become a part 
of the last will and testament of Bart  M. Gatling, deceased, and you 
would then answer the first issue Yes; if he has failed so to do you would 
answer i t  No. 

"Now, what is required in the way of the execution of this alteration 
or interlineation in order to make it valid as applied to the evidence in 
this case? That is a crucial question, as to that I charge you that this is 
the law as applied to the evidence in this case : That if the testator Bart  
M. Gatling wrote his will in his own handwriting, subscribed his name 
thereto, and subsequently took it and in his own handwriting wrote the 
words of the interlineation or alteration, to wit, 'and John Gatling one 
lot at  least to each,' that the same is entirely in his handwriting, and after 
writing it with his own hand he took i t  and placed it in an envelope and 
in his own handwriting wrote the words 'My will' and signed his name 
'Bart M. Gatling,' and placed the envelope with the altered writing in i t  
among his valuable papers and effects, and it was found there after his 
death, then the requirements of the law would have been met with regard 
to the execution of the alteration. 

"But, on the other hand, if the words of the interlineation or alteration 
in question here were not in his own handwriting, that is, the handwriting 
of the testator, then those words would not be any part of his will ; (or, if 
they are in his handwriting, unless after making such alteration or inter- 
lineation in his own handwriting he placed the altered writing in the en- 
velope, Propounder's Exhibit B, and wrote on the back thereof the words, 
'My will Bart  M. Gatling,' then it would not be a part of his will)." 
Propounder excepts to foregoing portion of charge in parentheses. 
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I n  connection with the above charge the statute G.S. 31-3 pertaining to 
formal execution of holograph wills is as follows : "No last will or testa- 
ment shall be good or sufficient in law, to convey or give any estate, real 
or personal . . . unless such last will and testament be found among the 
valuable papers and effects of any deceased person, or shall have been 
lodged in the hands of any person for safekeeping, and the same shall be 
in the handwriting of such deceased person, with his name subscribed 
thereto or inserted in some part of such will; and if such handwriting 
shall be proved by three credible witnesses, who verily believe such will 
and every part thereof is in the handwriting of the whose will it 
appears to be, then such will shall be sufficient to give-and convey real and 
personal estate." 

This statute has been pertinently applied in the case of Alexander 2.. 

Johnston, 171 N.C. 468, 88 S.E. 785. There two papers were offered for 
probate as the will of Julia W. Johnston. One of 1;hese papers was an 
envelope on which was written the words "Julia W. ,Johnston Will," and 
the other was a paper found on the inside of the erwelope and was un- 
signed. The propounders offered evidence tending to prove that the words 
"Julia W. Johnston Will" endorsed on the envelope and the whole of the 
paper inclosed therein were in the handwriting of Julia W. Johnston, 
the testatrix; that the papers were found after her death among her 
valuable papers, and that she had stated prior to her death that she had 
made her will, and told where i t  could be found, which is the place where 
i t  was found-and when found the enr~elope was lightly sealed. The 
propounders contended that the envelope and the paper on the inside con- 
stituted the will of Julia W. Johnston and should be admitted to probate. 

There this Court held that "the right to dispose of property by will is 
statutory, and can only be exercised by following the requirements of the 
statute"; that "these requirements, prescribed by the legislative depart- 
ment for the execution of a will, are essential, and cannot be disre- 
garded"; that "all these provisions of the statute hs.ve admittedly been 
followed in the present case, unless there has been a failure to subscribe 
or insert the name of the testator in the paper offered for probate." The 
Court, answering the question "Has there been such failure, and what is 
the meaning of the language to subscribe or insert the name of the testa- 
tor ?," and after reviewing the authorities, held that the evidence offered 
was sufficient in this respect to establish the writing as her holograph will. 
See also In re Will of William, ante, 228, and cases cited, as to the sign- 
ing of a will with witnesses. 

Now the statute pertaining to revocation of wills in this State, G.S. 
31-5, in so far  as pertinent to case in hand, reads as follows: "No will or 
testament in writing, or any clause thereof, shall be revocable otherwise 
than by some other will or codicil iu writ,ing . . . but all wills or testa- 
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ments shall remain and continue in force . . . unless the same be altered 
or revoked by some other will or codicil in writing, or other writing of 
the testator, all of which shall be in the handwriting of the testator, and 
his name subscribed thereto or inserted therein and lodged by him with - " 

some person for safekeeping, or left by him in some secure place, or 
among his valuable papers and effects, every part of which will or codicil 
or other writing shall be proved to be in the handwriting of the testator, 
by three witnesses at  least . . ." 

I t  will be observed that the court in charging the jury read the latter 
part of this statute. And it may also be observed that the provisions 
in this statute for the execution of a codicil to a holograph will are sub- 
stantially the same as those in G.S. 31-3 for the formal execution of such 
will. 

Moreover, in the case of I n  re Will of Wafson, 213 N.C. 309, 195 
S.E. 772, this Court interpreting the statute G.S. 31-5, last above quoted, 
then C.S. 4135, held in effect that a revocation of a will offered for pro- 
bate should be brought within a method of revocation or cancellation pro- 
vided by the statute, and that "a written will duly and truly preparedand 
executed cannot be revoked or cancelled by verbal declarations." 

Appellant speaking to the assignment of error covered by the exception 
to the charge as above shown, concedes here that the right to make a will 
is not an inherent right, and depends entirely upon legislative authoriza- 
tion, and that the statutory requirements are mandatory and not direc- 
tory. But he contends that theconstruction of the statute should not be 
so rigid and binding as to defeat its clearly expressed purpose,-that i t  
must be construed and enforced strictly, but at  the same time reasonably. 

" ,  

However, in the light of the requirements of the statutes, as interpreted 
by the Court, applied to the evidence, on the theory on which the case in 
hand was tried in Superior Court, we hold that the charge as given is 
correct. The exceptions are not sustained. 

And for like reasons the reauests for instruction. which the court de- 
clined to give, were properly refused. 

Other exceptions have been considered, and fail to show error. 
Hence in the judgment below we find 
No error. 
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CAB Co. v. CHARLOTTE. 

VICTORY CAB COMPANY, A CORPORATION, ET AL. v. CITY OF CHARLOTTE, 
A MUNICIPAL CORPORATION, HON. VICTOR SHAW, MAYOB; CLAUDE 
ALBEA, S. R. JORDAN, B. M. BOYD, STEVE DELLINGER, W. I. COD- 
DINGTON, PHILLIP VAN EVERY, COUNCIL ME^ ; HENRY YANCEY, 
MANAGER, L. L. LEDBETTER, TREASUREB, AND J. nt. ARMSTRONG, 
COLLECTOR OF REVENUE ; AND H. H. BAXTER, COUN'CILMAN. 

(Filed 12 December, 1951.) 
1. Statutes  8 5a- 

Ordinarily, words of a statute will be given their natural, approved and 
recognized meaning. 

%. Sam- 
I n  construing a n  ambiguous statute, its language must be read context- 

ually and with reference to the matters dealt with and the objects and 
purposes sought to be accomplished. 

I n  construing a n  ambiguous statute, earlier statutes on the subject and 
the history of legislation in regard thereto, including statutory changes 
over a period of years, may be considered in connection with the object, 
purpose and language of the statute. 

4. Statutes  § 6d- 
Related statutes should be construed so a s  to give full force and effect 

to each of them if they can be reconciled and harmonized by reasonable 
interpretation. 

8. Statutes  § 13- 

Where provisions of related statutes a re  irreconcilable by any reason- 
able interpretation, ordinarily the last in point of enactment will prevail. 

6. Carriers § B- 
An accepted franchise creates a contractual relation under which, in con- 

sideration of the granting of the privilege, the gra'ntee usually obligates 
itself to express conditions and stipulations a s  to the standard of service, 
etc. 

7. Statutes  Q 13- 
Repeals by implication a re  not favored and will not be indulged if there 

is any other reasonable construction. 

8. Municipal Oorporations Q 7- 
Under the provisions of G.S. 20-97 ( a )  (b )  a municipality is limited to 

a total annual levy of $16.00 on each taxicab operated within its limits, 
which limitation is not affected by the later enacted provision of G.S. 
160-200 (36a) authorizing it  to grant franchises to taxicab operators on 
such terms a s  it  deems advisable, i t  being evident that the word "terms" 
a s  used in the statute refers to regulations in regard to service rather 
than to fees or taxes, and this result is consonant with legislative policy 
as gathered from the history and statutory changes. 
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9. Taxation 8 3%- 

The provisions of G.S. 105-267 must be strictly complied with, and a 
taxpayer may recover from a municipality an amount paid under an 
unauthorized levy only in those cases in which the tax is paid under 
written protest with later written demand for its return. 

10. Sam- 
G.S. 105-407 applies solely to State taxes and not to taxes of local units. 

APPEAL by plaintiffs from P a t t o n ,  Special  Judge, a t  17 September 
Term, 1951, of MECKI.ENBURQ. 

Civil action by plaintiffs, taxicab owners and operators, for refund of 
approximately $6,600 alleged to have been illegally collected by the City 
of Charlotte in  connection with granting the plaintiffs franchises to 
operate taxicabs during the years 1949, 1950, and 1951. The complaint 
joins two causes of action: the first for refund of $2,205 paid under pro- 
test for the year 1951, and the second for approximately $4,400 paid for 
the years 1949 and 1950, not under protest, but nevertheless, as the pla'in- 
tiffs allege, under circumstances entitling them to refund. 

The case was heard on the plaintiffs' motion for judgment on the 
pleadings and the defendants' demurrer to the second cause of action for 
failure to state facts sufficient to constitute a cause of action. 

From judgment disallowing the plaintiffs' motion for judgment and 
sustaining the defendants' demurrer, the plaintiffs appealed, assigning 
errors. 

Henry L. Str ickland for plaintif fs,  appellants.  
J o h n  D. S h a w  for defendants ,  appellees. 

JOHNSON, J. I t  is admitted in the pleadings that the plaintiffs paid 
the City of Charlotte for each of the three yea'rs in  question the sum of 
$51.00 for each taxicab in operation, "$1.00 thereof being for automobile 
license tag," and $50.00 thereof being assessed by special taxicab ordi- 
nance of the City as a fee "for franchised operations" of the cabs. 

The plaintiffs contend that by the terms of G.S. 20-97 ( a )  and (b)  the 
City was limited to the collection of $1.00 for the "license tag" and $15.00 
for all other purposes,-a total of $16.00. Accordingly, the plaintiffs 
insist they are entitled to a refund of $35.00 on each cab licensed. The 
statute on which they rely (G.S. 20-97) is a part of the composite motor 
vehicle statute law of the State. I t  reads as follows: 

"20-97. Taxes compensatory ; no additional tax.-(a) All taxes levied 
under the provisions of this article are intended as compensatory taxes 
for the use and privileges of the public highways of this state, and shall 
be paid by the commissioner to the state treasurer, to be credited by him 
to the state highway fund; and no county or municipality shall levy any 
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license or privilege tax upon the use of any motor rehicle licensed by the 
state of North Carolina, except that cities and towns may levy not more 
than one dollar ($1.00) per year upon any such vehicle resident therein: 
Provided, however, that &ties and towns may levy, i n  addition to the 
one dollar ($1.00) per year, herein set forth, a sum not to exceed fifteen 
~ O ~ ~ U T S  ($15.00) per year upon each vehicle operated in such city or town 
as a taxicab. 

"(b). No additional franchise tax, license tax, or other fee shall be 
imposed by the state against any franchise motor vehicle carrier taxed 
under this article nw shall any county, city or town impose a franchise 
fan: or other fee upon them, except cities and towns may levy a license 
tax not in excess of fifteen dollars ($15.00) per year on each vehicle 
operated in such city as a taxicab as provided in sub!iection (a )  hereof." 
(Italics added.) 

The defendant City of Charlotte relies on the provisions of G.S. 
160-200 (36a), as amended by Chapter 564, Session Laws of 1945, to 
sustain the validity of the ordinance under which it collected the franchise 
license fee of $50.00 on each cab. This statute is one of a series of en- 
actments by which the Legislature conferred upon cities and towns broad 
discretionary powers of control over taxicab operatorrl and drivers. These 
enactments as codified are embraced in the following three sections of 
the General Statutes of North Carolina: (1) G.E. 20-37; (2) G.S. 
20-87 (c) ; and (3) G.S. 160-200 (36a). These statutes were in force 
and effect at the times laid in the plaintiffs' complaint. 

G.S. 20-37 grants to cities and towns "power to license, regulate, and 
control drivers and operators of taxicabs'' . . . 

G.S. 20-87 (c),  as amended, precludes the State Department of Motor 
Vehicles from issuing a license for the operation of any taxicab until 
the governing body of the city or town in  which such taxicab is princi- 
pally operated, if the principal operation is in a city or town, has issued 
a certificate showing inter alia "that the convenience and necessity of 
the public requires the operation of such taxicab." 

G.S. 160-200 (36a) confers power upon cities and towns to require 
drivers and operators of taxicabs operating over its rkreets to apply for 
and receive a driver's permit before operating any such vehicle, with 
the governing board being rested with power to reject applications and 
reroke permits previously issued for failure to meld or comply with 
certain requirements as to moral character and proficiency as n driver. 
The statute contains this further provision which is pertinent to thiq 
appeal: "The governing board is also authorized to establish the rates 
which may be charged by taxicab operators, and may grant franchises to 
taxicab operators on such terms as it deems advisable." (Italics added.) 

The City Council of the City of Charlotte on 3 October, 1946, acting 
under the provisions of the foregoing statutes, adopted a comprehensive 
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taxicab ordinance by which it set up the office of Taxicab Inspector and 
prescribed his duties. The ordinance sets up rules under which taxi- 
driver permits may be issued and revoked. I t  also establishes terms and 
conditions under which taxicab operators may be granted certificates of 
public convenience and necessity, and   re scribes various other rules and 
regulations in respect to the operation of taxicabs in the City of Char- 
lotte. Among other things, the ordinance provides that each certificate 
of public convenience and necessity issued by the City Council shall 
expire "on December 31 of the year during which such certificate was 
granted," with provisions prescribed for renewal from year to year. The 
ordinance contains the following requirement for payment of fees in 
connection with the issuance of certificates : 

"SECTION 16. F E E  F O R  CERTIFICATE. The owner of each 
taxicab which is granted a certificate shall pay annually to the General 
Treasury of the City the sum of $50.00 for each cab so licensed; pro- 
rided, however, that in the case of certificates issued on or after July  
lst, in each year, the fee shall be $25.00. Such license fees shall be in 
addition to, and not in lieu of, any other license fees or charges estab- 
lished by proper authority and applicable to taxicabs in this city." 

The question thus posed for decision here is this: I s  the ordinance of 
the City of Charlotte requiring taxicab operators to pay an annual fran- 
chise or license fee of $50.00 authorized by G.S. 160-200 (36a). a9 
amended, or is it prohibited by the provisions of G.S. 20-97 ( a )  and (b) ? 

The salient facts seem to be pleaded in the complaint and admitted in 
the answer so as to present squarely for interpretation these two statutes 
upon which decision rest$. 

I n  view of the limitations imposed by G.S. 20-97 ( a )  and (b), the 
defendant City of Charlotte concedes that the fees collected in excess of 
$16.00, to wit: $35.00, for each cab may not be justified as items of 
revenue. (COX 2j. Brown, 218 N.C. 350, 11 S.E. 2d 152). I t  contends, 
however, that under the City Taxicab Ordinance the $50.00 (in addition 
to the license tag fee of $1.00) may be exacted as a charge for granting 
and renewing the annual certificates of public convenience and necessity 
(denominated by the defendants as "franchised certificates"). Thus the 
City of Charlotte takes the position that the $50.00 charge is not a 
revenue exaction, but is rather a police poTver measure, designed to pro- 
duce funds with which to pay the costs of regulating taxicabs in the City 
under its regulatory ordinance, and that such comes within the powers 
conferred upon the City by G.S. 160-200 (36a), as amended, permitting 
it to "grant franchises to taxicab operators on such terms as it deems 
advisable." I t  is urged that the word "tern~s" as used in the statute is 
referable to and authorizes the assessment and collection of fees by a city 
or town in  consideration for franchise privileges to be granted taxicab 
operators. The City of Charlotte contends there is no conflict between 
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G.S. 20-97 (a)  and (b) and the City Taxicab ordinance passed under 
C.S. 160-200 (36a), as amended, but that if there be conflict the ordinance 
passed under the latter act must prevail. 

Thus we face the question of statutory construction. I n  the final 
analysis decision here turns on the legislative intent and meaning of the 
word "terms" as  used in G.S. 160-200 (36a), as amended. 

I t  is an  accepted rule of statutory construction that ordinarily words 
of a statute will be given their natural, approved, and recognized mean- 
ing. Commissioners of Johnston County v. Lacy, 174 N.C. 141, 93 S.E. 
482; Randall v. Richmond and D a w d l e  Railroad cx, 107 N.C. 748, 12 
S.E. 605; 50 Am. Jur., Statutes, Sec. 238. 

It is also an accepted rule of construction that in  ascertaining the in- 
tent of the Legislature in  cases of ambiguity, regard must be had to the 
subject matter of the statute, as well as its language, i. e., the language 
of the statute must be read not textually, but contextually, and with 
reference to the matters dealt with, the objects and purposes sought to 
be accomplished, and in a sense which harmonizes with the subjeat mat- 
ter. Gill v. Board of Corn's. of Wake County, 160 N.C. 176, tor, p. 188, 
76 S.E. 203; Spencer v. Seaboard A i r  Line R. CO., 137 N.C. 107, p. 119, 
49 S.E. 96; 50 Am. Jur., Statutes, Sec. 292. 

I t  is the policy of the courts to avoid giving statutory phraseology an 
unusual, artificial, or subtle meaning. Guano Co. v. W a l s t m ,  187 N.C. 
667, p. 672,122 S.E. 663, and cases cited; 50 Am. Jur., Statutes, Sec. 238. 

And where the meaning of a statute is doubtful, the history of legisla- 
tion on the general subject dealt with, including statutory changes over 
a period of years, may be considered in connection with the object, pur- 
pose, and language of the statute, in  order to arrive at  its true meaning. 
N a m e  v. Southern R. Co., 149 N.C. 366, 63 S.E. 116; Erie R. Co. v. 
Steinberg, 94 Ohio St. 189, 113 N.E. 814. See also 50 Am. Jur., Statutes, 
See. 294, p. 276; Annotation; 70 A.L.R. p. 5 (footnotes). I t  is also ac- 
cepted practice in the interpretation of an ambiguous statute for the 
court to take into consideration the settled policy of the state where such 
is clearly deducible from consistent acts of the Legislature, and tends to 
shed light on the legislative intent as to the statute under consideration. 
50 Am. Jur., Statutes, Sec. 299. Thus, in the constriiction of a statute, 
reference may be had to earlier statutes on the subject which are re- 
garded as in  pari materia with the later statute. 50 Am. Jur., Statutes, 
Sec. 354. 

And in respect to related statutes, ordinarily they should be con- 
strued, if possible by reasonable interpretation, so as to give full force 
and effect to each of them (50 Am. Jur., Statutes, See. 362), it being a 
cardinal rule of construction that where it is possible to do so, it is the 
duty of the courts to reconcile laws and adapt that construction of a 
statute which harmonizes it with other statutory provisions. Kearney v. 
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Vann, 154 N.C. 311, 70 S.E. 747; Corporation v. Motor Co., 190 N.C. 
157, p. 160, 129 S.E. 414. See also 50 9 m .  Jur., Statutes, See. 363. 

On the other hand, when the provisions of related statutes are irrecon- 
cilable, under reasonable interpretation, and one must give way to the 
other, ordinarily the last in point of enactment will prevail as being the 
latest expression of the legislative intent. 50 *4m. Jur., Statutes, Sec. 
365; Commissioners v.  Commissioners, 186 N.C. 202, p. 204, 119 S.E. 206. 

The word "terms" as used in the statute under consideration has a 
rarietg of definitions and is susceptible of a wide range of meaning, 
depending upon the subject matter to which it relates and the context in 
which it is used. (Webster). "Terms" is derived from the Latin "ter- 
mini," meaning limits or bounds. Thus its primary meaning implies 
fixing the limits or extent of anything. See 62 C.J., p. 714. See also 
Words and Phrases (Permanent Edition) Vol. 41, p. 395 et seq. I n  the 
statute a t  hand, we think the word "terms" is used in its broad, primary 
sense as referring to the scope and limits of the franchise privileges to be 
granted by governing boards to cab operators. The more reasonable view 
seems to be that the Legislature by the use of the word "terms" intended 
thereby to grant unto the "go~~erning body" of a city or town the power, 
when issuing franchise certificates to cab operators, to fix the rights of 
the parties, i. e., to designate the requirements, the regulations, the 
exactions, the stipulations as to service, and the conditions upon which 
operators may receive, retain, and renew franchise certificates from the 
City. This view is supported by the natural inferences deducible from a 
consideration of the over-all pnrpose of the statutes,-that of delegating 
to cities and towns power to control the operation of taxicabs by the 
grant of franchises. 

I t  is well to examine the meaning and scope of the word "franchise" 
as used in the statute. Here i t  denotes a right or privilege conferred b;v 
law,-a special privilege conferred by government on an individual, 
natural or corporate, which is not enjoyed by its citizens generally, of 
common right. 37 C.J.S., Franchises, Sec. 1 ;  23 Am. Jur., Franchises, 
Sec. 2, Ballentine, Law Dictionary, p. 525. Ordinarily, "The grant of a 
franchise when accepted and acted on creates a contract which is binding 
on the grantor and the grantee." 37 C.J.S., Franchises, Sec. 8. Hence, 
the grant of a franchise contemplates, and usually embraces, express 
conditions and stipulations as to standards of service, a'nd so forth, which 
the grantee or holder of the franchise must perform. 37 C.J.S., Fran- 
chises, Sec. 20, p. 165. 

I t  is generally considered that the obligation resting upon a franchise- 
grantee to comply with the stipulations, terms, and conditions of the 
grant constitutes a sufficient consideration to support a franchise granted 
by public authority. The "benefit to the community may constitute the 
sole consideration for the grant." 23 Am. Jur., Franchises, Sec. 6. 
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Accordingly, we think the word "terms" as used in the instant statute 
is  referable to the covenants to be made and required in connection with 
the issuance of franchises, rather than  to any monetapy consideration to 
be charged therefor. 

This view is s u p ~ ~ o r t c J  bp the natural inferences arising out of t h ~  
legislative history of these related statute9 as they ha;e erolred through 
successive amendments. 

Historically, G.S. 20-97 ( a )  and (b) ,  (which limits the amount a 
municipality may levy as a license or privilege tax on the use of a motor 
vehicle) was section 61, Chapter 407, Public Laws of 1!)37. As originally 
enacted, this chapter was known as the Motor Vehicle .Ict of 193i,  which 
as amended is now codified as Article 3, Chapter 20, of the General 
Statutes of North Carolina. This statute originally fixed $1.00 as the 
limit which a municipality might levy as a license or privilege tax  on the 
use of any  motor vehicle. The proviso to subsection ( a )  and the excep- 
tion to subsection (b),  by which the aniount municipa1i:ies may levy upon 
taxicabs was increased by $15.00, were added by amendment in 1943. 
The amendment is par t  of Chapter 639, Session Laws of 1943, herein- 
after referred to as the Taxicab Act of 1943. B y  the provisions of this 
act, governing boards of cities and towns were granted extensive powers 
"to license, regulate and control drivers and operators of taxicabs within 
the city o r  town limits." These powers of regulation and control so 
delegated to cities and towns by the Taxicab Act of 1943 are codified a.; 
(1 )  the proviso to G.S. 20-37 and (2)  G.S. 160-200 (36a),  as originally 
codified in the General Statutes of North Carolina of 1943. I t  thus 
appears that  the Legislature, in conferring upon nlunicipalities these new 
powers of regulation over taxicabs, took cognizance of the fact tha t  the 
exercise of such powers of regulation mould cast new financial burdens on 
cities and towns. Therefore, to grant  relief for this, the Legislature by 
the same act which conferred the new powers of municipal control also 
e x p r ~ w l g  authorized the levy of an additional annual license or. pririlege 
tax  of not exceeding $15.00 on each taxicab. 

After this was done the Legislature in 1945 further extended the 
powers of cities and towns over taxicabs bp the passage of Chapter 564, 
Session Laws of 1945, which is hereinafter referred to as the Taxicab 
i4ct of 1945. This  act amended and extended the p~or is ions  of G.S. 
160-200 (36a) by adding the following provisions: "The governing body 
is  also authorized to establish the rates which may by charged by taxicab 
operators, and may grant franchises to taxicab operators on such terms 
as it deems advisable." 

The Taxicab Act of 1945 also amended G.S. 20-87 (c) ,  which has to do 
with the procedure followed by the State Department of Motor Vehicles 
in licensing taxicabs. Here  the Taxicab *4ct of 1945 prorides that  (sub- 
ject to  certain exceptions not material to this appeal), "no license shall 
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issue for the operation of any taxicab until the governing body of the 
city or town in  which such taxicab is principally operated, if the prin- 
cipal operation is in a city or town, has issued a certificate showing," 
among other things, "that the convenience and necessity of the public 
requires the operation of such taxicab." 

I t  thus appears that while the Taxicab Act of 1945 amended and ex- 
tended the provisions of the Taxicab Act of 1943 so as to confer upon the 
"governing body" the power to "grant franchises to taxicab operators, on 
such terms as i t  deems advisable," and made other material changes in 
the original act, nevertheless, the latter act leaves unchanged the sections 
of the act of 1943 by which cities and towns are limited to license or 
privilege tax levies of $16.00 on each taxicab. 

Thus, it would seem that the silence of the 1945 act as to a m a t t e r  
to which the 1943 act had spoken in express terms, indicates a legiclativr 
intent to preFerve the s taf t i s  quo, and negatives the theory of implied 
repeal of the former act, as urged by the defendants. Repeals by impli- 
catiou are not favored by the law and will not be indulged if there is any 
other reasonable construction. Leonard 1 % .  Sink ,  195 N.C. 114, top p. 110, 
150 S.E. 813. Moreover, an examination of the legislative history of 
G.S. 20-97 shows a fixed and unvarying legislative policy to curb the 
powers of municipalities in taxing motor vehicles of all kinds, including 
taxicabs. 

.4ccordingly, we conclude i t  was the legislative intent to leave in full 
force and effect the provisions of G.S. 20-97 (a )  and (b),  as amended, by 
which cities and towns are limited to total annual levies of $16.00 in 
connection with the operation of taxicabs. I t  follows, therefore, that the 
City of Charlotte was without power under G.S. 160-200 (36a) or cog- 
nate statutes to impose exactions beyond the limits fixed by G.S. 20-97 
(a )  and (b). 

G.S. 105-267 provides, in fer  al ia ,  that "whenever a person shall have 
a valid defense to the enforcement of the collection of a tax assessed or 
charged against him or his property, such person shall pay such tax to 
the proper officer, and notify such officer in writing that he pays the 
same under protest. Such payment shall be without prejudice to any 
defense of rights he may haye in the premises, and he may, at any time 
within thirty days after such payment, demand the same in writing from 
the Commissioner of Revenue of the State, if a State tax, or if a county, 
city, or town tax, from the treasurer thereof for the benefit or under the 
quthority or by request of which the same was levied; and if the same 
shall not be refunded within ninety days thereafter, may sue such official 
in the courts of the State for the amount so demanded." 

The plaintiffs complied with the provisions of this statute in respect 
to the fees paid for the year 1951. Accordingly, they are entitled to 
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recover back the  excess port ion of the fees pa id  f o r  t h e  year  1951, sued 
on i n  the i r  first cause of action. 

However, the  record indicates t h a t  the payments  f o r  t h e  years  1949 
a n d  1950 were not  made  under  protest, nor  d id  t h e  plaintiffs otherwise 
comply wi th  t h e  manda tory  provisions of G.S. 105-267. T h i s  being so, 
t h e y  a r e  not  entitled to  recover f o r  t h e  excess fees pa id  i n  those years, 
declared o n  i n  t h e  second cause of action. S t r i c t  compliance wi th  t h e  
provisions of th i s  s ta tute  i s  necessary. See  P o w e r  (70. v. Clay County, 
213  N.C..698, p. 708, 1 9 7  S.E. 603. 

T h e  statute, (3.5. 105-407, relied o n  by  t h e  plaintiffs, i s  specifically 
limited to  S t a t e  taxes. I t  has  n o  application t o  local ];axing units. 
The results, then, a r e  : 
O n  the first cause of action : Reversed. 
O n  t h e  second cause of act ion:  Afirmed.  

MRS. ANNIE BELL PARSONS, MOTHER, LEROY PARSONS, MINOR, BY HIS 
GUARDIAN BRADFORD TILLERY; MARY TROY, MATTIE BELL PAR- 
SONS, ETHEL LEE TIZZELLE am CLYDE JENKINS, BROTHERS AND 

SISTERS OF JAMES PARSONS, DECEASED, EMPLOYEE. v. SWIFT & COM- 
PANY, EYPLOTER, AND SECURITY MUTUAL CASUBLTY COMPANY, 
INSURANCE CARRIER. 

(Filed 12 Deceruber. 1851.) 

1. Master a n d  Servant § 55d- 
Where the record fails to show that the Superior Court ruled on nny of 

the specific exceptions made by appellant to the fincli~~gs of the Industrial 
Commission and fails to show any exception to the failure of the judge to 
make such specific rulings, the exceptions taken on appeal from the Indus- 
trial Commission are  not presented on tlie appeal to the Supreme Court 
notwithstanding that such exceptions are  listed fc~llowing the appeal 
entries from the judgment of the Superior Conrt. 

2. Same-- 
An exception to the ruling of the Superior Court sur~taining tlie findiugs 

of fact and conclusions of law of the Industrial Conimission is n broad- 
side exception, and is insufficient to bring up for review tlie findings of 
fact or the evidence upon which they are  based. 

Exceptions to the affirmance of the decision and award of the Industrial 
Commission and to the judgment and signing thereof coustitute no more 
than a n  exception to the signing of the judgment and raise only the ques- 
tion of whether the facts found by the Industrial Commission and ap- 
proved by the judge of the Superior Conrt a re  sufficient to support the 
judgment. 
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4. Master and Servant 8 40c- 
Evidence tending to show that the employee was fatally injured when 

he attempted to move a tractor which was in his way in the performance 
of his duties, that there was a rule of the employer, not submitted to or 
approved by the Industrial Commission as a safety rule, that only em- 
ployees speciflcally directed to do so should operate the tractors but that 
the employee had theretofore moved similar tractors as had also other 
employees in the plant, is held sufficient to sustain the findings of the 
Industrial Commission that the employee was injured in an accident aris- 
ing out of and in the course of his employment. 

5. Master and Servant 53d- 
Where the employee is survived only by his mother and his minor 

brother, his mother is his sole nest of kin within the meaning of G.S.  97-40. 

6. Same- 
Where the employee's mother and minor brother are partial dependents, 

the mother being the sole next of kin as defined in G.S.  97-40, the mother 
and minor brother may not elect to take as nest of kin rather than as 
Qartial dependents, since both are not next of kin, and it is necessary 
under the provisions of G.S. 97-38 that all the partial dependents be next 
of kin in order to be entitled to make the election. 

APPEAL by defendants from Bone, J., at August Civil Term, 1951, of 
NEW HANOVER. 

Proceeding under the North Carolina Workmen's Compensation Act 
for compensation on account of the death of James Parsons on 31 Bugust, 
1949, as a result of an injury by accident, arising out of his employment 
by defendant Swift & Company. 

The parties stipulated before the hearing commissioner on 9 March, 
1950, that the deceased employee, James Parsons, and the employer, Swift 
& Company, were subject to and bound by the provisions of the North 
Carolina Workmen's Compensation Act; that the deceased was regularly 
employed on 31 August, 1949, at  an average weekly wage of $30.80; that 
he was injured by accident as a result of which he died ; and that the em- 
ployer's insurance carrier is the Security Mutual Casualty Company. 

Counsel for plaintiff Annie Bell Parsons stated in open hearing that 
she elected to take any compensation that may be due as next of kin. 

Thereafter the parties stipulated that Bradford Tillery is the duly 
appointed legal guardian of Leroy Parsons, minor. And the record shows 
that this minor, through his said guardian, was made a party to this 
proceeding. 

I n  addition to stipulations, the hearing commissioner found the follow- 
ing facts : 

"1. That on and prior to 31 August, 1949, the deceased employee, 
James Parsons, was employed in the fertilizer plant operated by the 
defendant employer at  Wilmington, N. C. 
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"2. That  James was employd as a laborer by Swif t ;  that  he was re- 
quired to perform such jobs and duties as might be assigned to him by his 
superiors, together with such details incident to the performance of his 
assigned duties as were necessary to the expeditious performance thereof. 

"3. That  on 31 August 1949, James was assigned to the job of hauling 
filler used in the preparation of commercial fertilizer; that  this job re- 
quired him to use a shovel to load filler or sand into a wheelbarrow from 
a pile of filler, then to wheel the loaded barrow to the weighhouse or scales 
to be weighed, and thence to deliver the filler to the 'hole,' an aperture 
through which the filler material was dumped onto a conveyor belt which 
carried the batch into the mixing machinery; that  the pile of filler mate- 
rial or sand from which James was hauling was located in an aisle or  
open way between a wall or  bulkhead on one side and the conveyor well 
on the other;  that  the pile of filler or  sand extended more than half-way 
across the aisle or open way from the bulkhead toward the conveyor well; 
and that  a piece of self-propelled hauling equipment, known as a tractor 
or dump truck, was parked near the bulkhead and parallel thereto be- 
twem the filler pile and an  exterior loading platform on the path followed 
by James in wheeling his loads of sand or filler as above described. 

"4. That  a t  that  time Swift had a total of ten such tractors in m e  a t  
the plant;  tha t  there were other enlployees assigned to the specific job of 
operating the tractors; that  the particular tractor above referred to was 
comparatively new, having been in use for approximately one week ; and 
that this tractor differed in the manner of its operatim from the other 
tractors in use a t  that time and prior thertxto a t  the Swift plant. 

"5. That  Henry  dlston, an employee of Swift, customarily assigned to 
operate tractors, had been using this particular tractor earlier in the 
morning; that  he had parked this tractor near the bulkhead and the filler 
pile and was using a smaller, faster tractor for hauli,?g purposes; that  
Felix Singletary, a fellow employee, was ttw.ling the 'hole,' i . e . ,  assisting 
in dumping material into the opening above the conveyor belt and keep- 
ing i t  clear of obstructions; that  James requested Singletary to move the 
parked tractor;  tha t  James said the tractor was in his may; that James 
then asked Henry  Alston to move the tractor out of his way and that  both 
Singletary and Alston refused to move the tractor as requested by James. 

"6. Tha t  James then undertook to move the parked tractor;  that  in 
undertaking to move the tractor, he was acting in furtherance of his 
employer's business; that, while so moving the tractcr, i t  accidentally 
rolled off the edge of the loading platform, falling to the ground on top 
of James, causing his immediate death ;  and that  James Parsons was 
killed on 31 dugust  1949 as the direct and unavoidable result of an in jury  
by acxcident arising out of and in the course of his employment by the 
defendant employer, Swift & Company. 
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"7. That Swift had established a rule with reference to the o~erat ion 
of such tractors to the effect that no one should operate the tractors 
except those employees specifically directed to do so; that this rule or 
regulation had never been submitted to and approved by the Industrial 
Commission as a safety rule or regulation; that the deceased James 
Parsons had moved similar tractors previous to this occasion and that 
other employees in the plant had moved the tractors previous to this 
occasion. 

"8. That there was no person actually totally dependent for their sup- 
port upon the earnings of the deceased employee at  the time of his death. 

"9. That James Parsons was never married and that he left him sur- 
viving no wife nor child nor issue of such. 

"10. That Mrs. Annie Bell Parsons, mother of James, and Leroy 
Parsons, minor brother of James, were both partly dependent for their 
support upon the earnings of the deceased eniployee at  the time of his 
death. 

"11. That no other person than those above named was dependent in 
whole or in part for their support upon the earnings of the deceased 
employee at  the time of his death. 

"12. That Mrs. Bnnie Bell Parsons and Bradford Tillery, guardian 
for Leroy Parsons, have elected to take the compensation payable for the 
death of the deceased employee as next of kin rather than as partial 
dependents." 

Upon these findings of fact the hearing comn~issioner, after briefing 
and discussing the law, concludes as matters of lam ( 1 )  that the accident 
causing the death of James Parsons arose out of his employment by the 
defendant employer as well as in the course of such employment; (2)  that 
compensation is payable according to the terms of G.S. 97-38 and G.S. 
97-40; ( 3 )  that the mother and infant brother, being partially dependent 
and also being next of kin, are entitled to receive compensation as next 
of kin rather than as partial dependelits if they so elect, and, having so 
elected, the claimant, Annie Bell Parsons, and the claimant, Bradford 
Tillery, guardian for Leroy Paysons, infant, are entitled to receive the 
compensation payable for the death of the deceased employee as next of 
kin as provided by G.S. 97-40. 

~nd-pursuan t  to the foregoing findings of fact and conclusions of law, 
and in accordance therewith, the hearing commissioner entered an award, 
of which notice was duly given to the parties. 

Defendants appealed to the Full Comnlission, and, on such appeal, the 
Full Commission adopted as its own the findings of fact and conclusions 
of law of the hearing commissioner, and ordered that the result reached 
by him be, and the same was thereby affirmed,-and directed that an 
award issue accordingly, which was done, and notice thereof given. 
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Defendants appeal therefrom to the Superior Court, and filed as 
grounds therefor fifteen specific exceptions to certain findings of fact and 
to certain conclusions of law made by the commission as shown in the 
record on this appeal. The record was thereupon certified to Superior 
Court. 

And upon hearing such appeal, the Judge of Superior Court, after  
reciting that  the appeal "being heard upon the record herein and full 
argument by counsel for appellants and appellees, t appearing to the 
satisfaction of this court that the findings of fact and conclusions of law 
of the Full  Commission are correct and that the decision and award of 
the Full  Commission should be affirmed," adjudged "that the decision and 
award of the Full  Industrial Commission herein be, and are hereby 
affirmed." 

Appeal entries are :  "The defendants in open court except to the rul- 
ings of the court sustaining the findings of fact and conclusions of law 
of the Full  Commissio~i, and except to the affirming of the decision and 
award of the Ful l  Commission, and except to the judgment and the sign- 
ing thereof, further notice waived. Appeal bond fixed a t  $100. Defend- 
ants allowed until October 10, 1951, to serve statement of case on appeal. 
and plaintiff allowed until October 20, 1951, to wrve exceptions or 
counterstatement." 

And while the record fails to show that the Judge specifically ruled on 
exceptions filed hy defendants to decision and award of the Full  Com- 
mission, or that defendants took specific c.xceptions to the failure of the 
Judge to so rule, the record shows following the appeal entries, and under 
heading "Exceptions" list of the same exceptions to the decision and 
award of the Ful l  Comrnission as filed on the appeal to Superior Court, 
with these added : 

"16. That  his Honor Walter J. Bone erred in sustaining the findings of 
fact and conclusions of law of the Ful l  C'ommission, and in affirming the 
decision and award of the Ful l  C'ommission, as contained in  the judgment 
entered in said cause a t  the August 1951 Term of Civil Court for New 
Hanover County. Exception Xo. 16. 

"17. Tha t  his Honor Walter J .  Bone erred in failing to find as a matter 
of law that  the claimants were not entitled to recover anything of the 
defendants. Exception Xo. 17. 

"18. Tha t  his Honor Walter J. Bone erred in signing the judgment set 
out i n  the record. Exception No. 18." 

The assignments of error, shown in the record, are identical with the 
list of exceptions as above shown. 

Defendants appeal to Supreme Court, and so assign error. 
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Addison Hewlett, Jr., and So1omo.n B. Sternberger for plaintiff, ap- 
pellee. 

James  & James  for defendunts, appellants. 

WINBORNE, J. While the record on this appeal shows that  defendants 
based their appeal from the Industrial Commission to the Superior Court 
upon fifteen specific exceptions to the findings of fact and conclusions of 
law on which the decision and award of the Industrial Commission werr 
made to rest, the record fails to show that  the Judge of Superior Court 
ruled on any of the specific exceptions so filed by defendants, and there 
is in the record no exception to the failure of the Judge to make such 
specific rulings. Hence the exceptions so filed by defendants are not 
presented on this appeal. And the exception "to the rulings of the court 
sustaining the findings of fact and conclusions of law of the Full  Com- 
mission," as shown in the appeal entries, is "insufficient to bring up for 
review the findings of fact or the evidence upon which they are based." 
It is a broadside which fails to point out the particular ruling to which 
the exception is taken. See Rader v. C'oach Co., 225 N.C. 537, 35 S.E. 
2d 609, and cases there cited. See also Fox r.. Nills, 225 N.C. 580, 35 
S.E. 2d 869; Brown v. l'ruclc Lines, 227 S . C .  65, 40 S.E. 2d 476; Sim- 
mons z.. Lee, 230 N.C. 216, 53 S.E. 2d 79; Bzirnsrille v. Boone, 231 N.C. 
577, 58 S.E. 2d 351. 

Moreover, the exceptions "to the affirming of the decision and award 
of the Full Cornmission" and "to the judgment and the signing thereof," 
as appear in the appeal entries, constitute no more than an exception to 
the signing of the judgment. And such exception raises only the ques- 
tion as to whether or not the facts as found by the Industrial Commission, 
and approved by the Judge of Superior Court, are sufficient to support 
the judgment. That  is, such exception challenges only the conrlusions 
of law upon the facts so found. See Smith 1.. Dacis, 228 N.C. 172, 45 
S.E. 2d 51, 174 A.L.R. 643. Simmons z.. Ler, supra, and cases cited, and 
numerous others. 

I n  the light of these decisions me hold that  the facts found by the 
Industrial  Commission are sufficient to support an award of compensation 
fo r  the death of James Parsons under the p~or is ions  of the North Caro- 
lina Workmen's Compensation Act. 

But a question of law arises upon the face of the record as to whether 
or not the partially dependent widowed nlothel. of the deceased employee 
iind his partially dependent brother may elect to take as next of kin 
rather than as partial dependents. 

This is the second question raised by defendants. The answer is "No." 
G.S. 97-38 in pertinent part prorides: ". . . If  the employee leaves 

dependents only partially dependent upon his earnings for support a t  the 



586 I N  THE S U P R E M E  COURT. [234 

time of the injury, the weekly compensation to be paid, as aforesaid, shall 
equal the same proportion of the weekly payments for the benefit of 
persons wholly dependent as the amount contributed by the employee to 
such partial dependents bears to the annual earnings of the deceased a t  
the time of his injury:  Provided, when the partial dependents are all 
next of kin as defined in G.S. 97-40, and all so elect, they niay receive 
benefits under Sec. 97-40 instead of under this section . . ." 

I t  is seen that  the election provided for in the proviso in the above 
statute G.S. 97-38 is available when the partial dependents are all next 
of kin as defined in G.S. 97-40. 

And G.S. 97-40 provides in pertinent par t :  "If the deceased employee 
leaves no dependents the employer shall pay to the next of kin as herein 
defined the commuted amount provided for in Sec. 97-38 for whole de- 
pendents; but if the deceased left no next of kin as herein defined, then 
said commuted amount shall be paid to the Industrial Commission to be 
held and disbursed by i t  i n  the manner hereinafter provided; one-half 
of said commuted amount shall be retained by the Indurrtrial Commission 
and the other one-half paid to the personal representative of the deceased 
to be by him distributed to the next of kin as defined in the Statutes of 
Distribution; but if there be no next of kin as defined in  the Statutes of 
Distribution, then the personal representative shall pap the same to the 
Industrial Commission after payment of costs of administration. For  
purpose of this section the term 'next of kin' shall include only father, 
mother, widow, child, brother, or sister of the deceased.'' 

Appellant contends, and we think rightly so, that  under the facts found 
the mother of James Parsons is his next of kin within the meaning of 
the Workmen's Compensation Act. G.S. 97-40. This statute, as an  act 
of the General Assembly of North Carolina, P.L. 1931, Chap. 274, Sec. 5, 
mas applied by this Court in H a m b y  v. Cobb,  214 N.C. 813'1 S.E. 2d 101. 

I n  the H a m b y  case,  s u p r a ,  as the record on appeal shows, the Industrial 
Commission found that the employee, whose death resulted from injury 
by accident arising out of and in the course of his employment, died 
leaving his mother, his father being dead, but neither widow nor children; 
that his mother was not dependent on him for support;  and that his 
mothw was his next of kin. I n  accordance therewith an  award was made 
to her and affirmed, on appeal thereto, by the Superior Court. And the 
case came to this Court on appeal. 

-1nd this Court, in n P e r  C u r i u m  opinion, hrld that the court below 
correctly ruled. Then the Court quoted from See. 40 : "If the deceased 
employee leaves no dependelits the employer shall pay to the next of kin 
as herein defined the commutd amoimt provided for iri Sec. 38 of this 
L2ct for whole dependents. ctc. . . . For  the purpose of this Section the 
term 'next of kin' shall include only the father, n~other ,  widow, child, 
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brother or sister of the deceased." The Court then sa id :  "The father 
being dead, the mother was the next of kin. We think the evidence clearly 
indicates that  the deceased left no dependent or dependents and plaintiff, 
his mother, was the next of kin under the statute and entitled to the 
award." 

True no reference is made to other kin enumerated in the statute. But 
the decision is significant that  the father being dead, the mother is the 
next of kin. This is accordant with the statute of distribution, G.S. 
28-149 (5) as interpreted by this Court. See TVells v. Wells, 158 N.C. 
330,74 S.E. 114. I n  re Estate of Prutlen, 199 N.C. 256, 154 S.E. 7. 

Moreover, it  seems manifest that  the General Assembly in defining 
"next of kin" for purpose of G.S. 9i-40 intended to limit recovery to 
persons within that  group, to the exclusion of other more remote next of 
k in  under the statute of distribution. Article 17 of Chap. 28 of General 
Statutes. Indeed, the "next of kin" are named in the alternative,- 
clearly indicating that it was intended that  those named should not neces- 
sarily be of equal degree. 

Fo r  error in the respect a b o ~ e  indicated the case will be remanded for 
further proceeding in accordance with the decision here made. 

Error  and remanded. 

ELIJSON JII'LDROW v. ALEXANDER WEINSTEIN A X D  BENJAMIS 
WEINSTEIN ISDIVIDCALLY ARD TRADIKG A s  WEISSTEIN HIDE AND 
METAL COMPANY. 

(Filed 12 December. 1951.) 

1. Master and Servant 8 14a- 
Where an employer has esempted himself from the Worlcinen's Compen- 

sation Act, the defenses of contributory negligence, assumption of risk and 
that injury was due to the negligence of a fellow servant are not available 
to him in an employee's action against liiin for negligent injury. G.S. 97-14. 

2. Same- 
In common law actions by an employee to recover for personal injury n 

mere showing that the injury occurred while the employee was in the per- 
formance of the duties of his employment is insufficient, but he must show 
some breach of duty on the part of the employer proximately causing the 
injury. 

3. Same- 
An employer is not nn insurer of the safety of the employee but is re- 

quired only to e~ercise the care of an ordinarily prudent man under like 
circumstancrs to provide a rensoiiably safe place to work and reasonably 
safe implements and appliar~ces. 
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4. Sam-Evidence held insuacient to be submitted to  jury on issue of 
negligence of employer. 

The evidence tended to show that plaintiff was employed to feed scrap 
metal into an open pit wherein it was compressed, and 1 hat he was injured 
when a projection on a large piece of scrap caught his glove and caused 
him to fall into the pit. Held: There being no eviden'ze of any defect or 
unsafe condition in the platform on which plaintiff was rcq~~ired  to stand 
to perform his duties or that the manner of doing the work was not usual 
and reasonably necessary in the conduct of the business, or that plaintiff 
was lacking in ordinary strength and intelligence, defendant employer's 
motion to nonsuit should have been allowed, since the evidence discloses 
injury by accident which could not have been reasonabl:,, foreseen, nor may 
the failure to provide guard rails under the circumstances nor to warn the 
employee of the obvious and ordinary conditions be held for negligence. 

6. S a m e  
Whether the employer is under duty to provide gliard rails depends 

upon the nature of the work, and an employer is not I-equired to provide 
guard rails around an opming when the danger is apparent and known and 
guard rails would interfere materially with the practical use of the prem- 
ises and there is nothing to show special circumstances rendering the place 
or the method of work dangerous to an employee possessing average intel- 
ligence. 

JOHNSON, J., dissenting. 
ERVIN and VALENTINE, JJ.. concur in dissent. 

AITEAL by defendants from Uurgzcyn,  Special J u d g ~ ,  April Term, 
1951, of WAKE. Reversed. 

This is an  action to  recover damages for personal injury sustained by 
reason of a fall into a compresser pit on defendants' premises alleged 
to have been due to the negligence of the defendants. 

Plaintiff alleged that he was employed as a laborer by defendants in 
their junk yard in the City of Raleigh, and that defendants in the conduct 
of their business had constructed and were using a method of compressing 
certain scrap metals into compact blocks by means of a metal-lined pit 
some 6 feet square and 9 feet deep into which the bulky material was 
thrown and, by electric power and hydraulic pressure exerted on all sides, 
reduced to convenient size for handling. There was a concrete platform 
on which the scrap material was placed and from which i t  was pushed 
or thrown into the opening for compression. Much of this material con- 
sisted of severed parts of auton~obile bodies. On the aftc?rnoon of 1 4  Feb- 
ruary, 1949, plaintiff was on this platform engaged in pushing or throw- 
ing material into the pit wh(n a projection from the edge of a part  of an 
autolnobile body he was handling caught his glove and caused him to fall 
into the pit on h i e  head and sustain injury. 
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Plaintiff alleged negligence on the part  of defendants in that  they failed 
in  the exercise of due care to provide him a reasonably safe place in which 
to do his work, and reasonably safe methods and appliances for this pur- 
pose; that  defendants failed to proride guard rails o r  any other protective 
devices; that  the conditions under which he was required to work mere 
of inherently dangerous character, and that  defendants failed to give him 
warning and instructions such as mere reasonably required by his inex- 
perience and want of capacity. 

On the trial plaintiff testified he mas 67 years of age and had been 
working for defendants three n~on ths  immediately before he was injured, 
a t  a wage of $35 per week; that  he mas employed to do whatever came t o  
hand;  that  he had been piling metal on the platform to be fed into the 
press, when he was told to take the place just vacated by another employee 
feeding the material into the press. H e  said the defendants had told him 
to do anything that  had to be done-"no picking and choosing-just keep 
the press running." H e  had had no experience with machinery. N o  one 
pointed out any dangers that  might be involved, but he was told to "keep 
the t in in there-keep i t  fed." N o  one told him how fa r  to stand from the 
edge of the pit while feeding the metal into it. On the occasion of his 
injury he was handling par t  of an  automobile body which had been cut 
off by a blowtorch and as he threw i t  over into the pit it  caught his glove 
and pulled him in. The press is located in a cinder-block building. There 
were no guard rails between the platform and the pit. The scrap metal 
was compressed into blocks, weighing about 500 pounds. I f  the pieces 
of scrap meta1,were heary they were thrown o r  pushed in one by one. 
Plaintiff had worked for the defendants in this yard a t  other times for a 
number of years. H e  testified he was standing on the platform close 
enough to turn this t in down over into the pit, and that  when he threw 
this piece over i t  caught his glove. "The piece of metal I mas putting in 
the pit a t  the time I fell in it . . . was the back of an  old car. . . . I was 
shoving it,  had pulled i t  around until I got i t  straight to shove over 
there . . . about the time I was pulling i t  around it flew u p  and caught 
my glove." . . . 

Plaintiff's witness Alex Terrell, also a laborer employed by defendants, 
and who a t  times fed metal into the pit, testified he had seen plaintiff 
working a t  that  press doing the same work a t  other times prior to the  
day he got hurt. "I would say I'd seen him a t  least once a day every d a y  
prerious to his accident working there feeding metal into this pit to the  
press." H e  would work a t  intervals--as much as half a day. H e  had 
been working a t  i t  half an hour feeding the metal into the pit when he 
was hurt. The ph t fo rm was nearly full of tin. Witness heard another 
employee tell plaintiff to come and throw some tin in while the other m a n  
was away, to keep the work going. Plaintiff was standing on the plat- 
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form just where it would be convenient for him to feed metal down into 
this pit. 

Defendants' motion for judgment of nonsuit was denied. Issues were 
submitted to the jury and answered in favor of the plaintiff, and from 
judgment on the verdict defendants appealed. 

W .  B r a n t l e y  W o m b l e  and  B i c k e t f  d? B o n k s  for plaint i f f ,  appellee. 
E h r i n g h a u s  & Ehringhaus for defendants ,  appellants.  

DEVIN, C. J. Though the plaintiff's injury war; sustained in the 
course of his employment by the defendants, employers of more than five 
persons in the same business, the defendants in the manner prescribed by 
G.S. 97-4 had exempted themselves from the operation of the Workmen's 
Cornpensation Act. Accordingly plaintiff instituted common law action 
to recover damages for the injury on the ground of negligence. Vnder 
these circumstances the defendants were not permitteli to defend on the 
ground that the employee was negligent, that he hao! assumed the risk 
of injury, or that the injury was due to negligence of a fellow employee. 
G.S. 97-14. 

Substantially, it was alleged in the complaint thal plaintiff's injury 
was caused by the negligence of the defendants in that they failed to 
exercise due care to provide him a reasonably safe place to work, and 
reasonably safe methods and appliances in connectilm therewith, and 
omitted to give him warning and instruction reasonably required by his 
inexperience and want of capacity in performing work of the character 
in which he was engaged. 

There was no evidence that there was any defect in the platform on 
which the plaintiff was standing and from which he fell to his injury, or 
that the method of compressing pieces of thin metal into blocks was other 
than was in approved and general use, or that tlle mamer  of pushing or 
throwing pieces of scrap material into the pit for coinpression was not 
such as was usual and reasonably necessary in the conduct of the business. 
There was no evidence that the concrete platform did not afford a firm 
foothold or that there was failure to provide proper tods. The plaintiff 
was familiar with the manner in which this work was being carried on. 
having been engaged at intervals during the past thwe months on this 
platform in putting material into the pit. There was no evidence he was 
lacking in ordinary strength and intelligence. He  was being paid for his 
labor at  the rate of $35 per week. Plaintiff was not brought in contact 
with any machinery and was doing unskilled work in handling pieces of 
scrap material in the customary manner. There was 11'3 evidence of lack 
of help as the work the plaintiff was doing was such ac3 mas suitable for 
one man;  nor was the injury due to the negligent order of a foreman 
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(Thowzpson 21. Oil Co., 177 N.C. 279, 98 S.E. 712) ; nor does i t  appear 
that his fall was due to lack of warning or instruction. IVafson v. Con- 
struction C'o., 197 N.C. 586, 150 S.E. 30. There was no evidence that  
anyone had been injured by falling into the pit during the ten years of its 
use. N o  negligence is predicated of the gloves plaintiff used or of the 
occurrence of a projection on the scrap metal he was handling. 

The fact that plaintiff su f f e r4  an injury while a t  work for the defend- 
ants would not of itself impose liability therefor. Fore z.. Gear-y, 191 
N.C. 90 (94), 131 S.E. 387. I n  order to sustain recovery plaintiff must 
allege and offer evidence tending to show negligence on the part  of his 
employers, and that  such negligence was the proximate cause of his  
injury. S e w b e r n  v. Great i l f l a n f i c  d Pacific T e n  Co., 68 F. 2d 523. It 
i~ fundamental that  in actions to recover damages for personal injury 
on the ground of negligence the plaintiff must show a breach of some 
duty which under the circumstances the defendants owed him, and which 
proximately caused his injury, and that  the act or omission constituting 
the breach of duty was such that  a reasonably prudent man would have 
foreseen it would likely be productive of injury. One may not he held 
liahlc for a n  injury which he could not in exercise of due care have 
snticipated. Watson I $ .  C o n s f r w f i o n  Po., 197 K.C. 586 (593), 150 S.E. 
30;  Beach v. P n t f o n ,  208 N.C. 134, 179 S.E. 446; Rroadhurst I ) .  RlyfAe 
Bros., 220 N.C. 464, 17  S.E. 2d 646; Lee v. Upholster?y Co., 227 N.C. 88, 
40 S.E. 2d 688 ; Wood T .  Telephonc Po., 228 N.C. 605, 46 S.E. 2d 717 ; 
M c I n f y r e  I , .  Elevator C'o., 230 N.C. 539, 54 S.E. 2d 45;  Howard 1 , .  Bell ,  
232 S.C.  611, 62 S.E. 2d 323. Kegligence is gauged by the ability of one 
to anticipate danger. ;ZIcGlone I . .  Angus ,  248 N.Y. 197. Reasonable 
apprehension does not include anticipation of every conceivable danger, 
nor does the duty to exerci~e care impose obligation to guard against 
dangers which are remote and improbable. 1 Shernian & Redfield, secs. 
24 and 25. -1 situation not reasonably to be viewed as dangerous does not 
require safeguards or warning against injuries which in the exercise of 
due care could not have been foreseen. 

I t  was the duty of the defendants under the allegations and proof in 
this case, incumbent upon them as employers of the plaintiff, to exerei~e 
ordinary care to provide for the plaintiff a reasonably safe place in which 
to do his work, and reasonably safe implements and appliances with which 
to work. The defendants were not insurers of the safety of their em- 
ployee, but were required only to  exercise the degree of care which a man 
of ordinary pniclence would h a w  used under like circumstances and 
charged with like duty. ,4Iurm?y I - .  R. R.. 218 N.C. 392, 11 S.E. 2d 326; 
X i n t z  1.. R. R.. 233 N.C. 607, 65 S.E. 2d 120;  W e s t  v. Tanning  Co., 154 
N.C. 44, 69 S.E. 687. 
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The plaintiff's injury appears to hare bclen due to the accidental catch- 
ing of some projection from a piece of scrap metal in his glove. I n  
neither the character of the scrap metal nor in  the glove furnished by 
defendants was negligence alleged. Richardson 2.. Surety Co., 194 N.C. 
469, 139 S.E. 839. The place where plaintiff was working was not 
unsafe. The evidence gives rise to the controlling inference that  his 
injury resulted from a n  incident in the performance of his work which 
in the exercise of ordinary care could n i t  reasonably have been antici- 
pated. Brown v. Scofields Co., 174 K.C. 4, 93 S.E. 381. The rule of 
liability flowing from breach of the duty of an  employer, in the exercise 
of due care, to provide a reasonably safe place for his employee "does 
not, as a rule, apply to the use of ordinary everyday tools, nor to ordinary 
everyday conditions, requiring no special care, prepars tion or prevision : 
where the defects are readily observable, and where there was no good 
reason to suppose that  the injury complaimd of would result." Hoke, J.. 
in House 21. R. R., 152 N.C. 397, 67 S.E. 981; Sewber?~  v. Great i l f la~l t ic  
& Pacific Tea Co., 68 F. 2d 523. There was no allegation or proof that 
plaintiff's work or movernent was impeded by the scrap metal placed on 
the platform, or that  his fall was caused thereby. 

The plaintiff, however, contends that defendants negligently failed to 
provide him a reasonably safe place to work, in that there were no guard 
rails or other protective devices to prevent his falling from the platform 
into the pit. Batson 7.. Laundry Co., 205 N.C. 93, 170 S.E. 136. 

Plaintiff's evidence tended to show- that in the ordinary conduct of 
defendants' business pieces of scrap metal of various sizes, weights and 
shapes were placed on the platform to be "fed" into the pit for compres- 
sion. Some of these pieces were as large as half an  automobile body, and 
many were small. some were pushed in and some were thrown in. I n  
view of the different sizes, s h a ~ e s  and character of the material described 
and the manner in which the business was being carr:ed on, x-e find no 
basis for declaring that due care under the cil-cumsttnces required the 
erecting of guard rails which would have rendered to z large degree the 
method of handling scrap metal in defendants' plant impracticable. The 
evidence does not warrant the view that a guard rail was required to meet 
a danger not reasonably to be anticipated. There was no moving niachin- 
ery to be guarded against such as would invoke the rule applied in Bosndl  
1,. Zosiery Mills, 191 N.C. 549, 132 S.E. 595. Here WEIS merely an open- 
ing six feet long and six feet wide into which the plaintiff rmshed or threw 
scrap metal. A rail along the platfor111 in front of the pit such as plain- 
tiff argued should have been erected, u-odd ha7-e required that bulky 
material be lifted up  to be thrown over and into the pit and small pieces 
cast over. I n  the absence of any record of a previous accident like that 
which happened to the plaintiff, the unusual manner ot' plaintiff's injury 
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could hardly hare been anticipated. The law does not require om- 
niscience. 

Whether the failure to provide guard rails is evidence of a breach of 
the duty to exercise due care depends upon the nature of the work. I n  
the absence of a showing of conditions dangerous to one possessing aver- 
age intelligence and the ordinary capacity of a laborer, the employer is 
not required to provide devices which will interfere with the use of the 
place or the instrumentalities sought to be guarded, or which will make 
it unsuitable for the work required. 56 C.J.S. 986. Failure to proride a 
guard rail for a known and visible opening necessary for and continuously 
used in the employer's business may not be imputed to the employer for 
negligence where there is no special circumstallce which would render the 
work of throwing scrap metal into the opening peculiarly dangerous. 
3 Labatt's Master & Servant 979. The employer is not required to guard 
instrumentalities in such a way as to materially interfere with their 
practical use and efficiency. R. R. I:. B~11, 149 Va. 720 (726).  

Plaintiff cites in support of his position that it was the duty of defend- 
ants to provide guard rails, West v. Tanning Co., 154 N.C. 44, 69 S.E. 
687; Lynch v. T'eneer Co., 169 N.C. 169, 85 S.E. 289, and Beck v. Tan- 
ning Co., 179 N.C. 123, 101 S.E. 498. But we think the facts underlying 
the ruling in those cases are distinguishable from those in the case at bar. 

I n  West v. Tanning Co., supra, the plaintiff's intestate was required 
to use a narrow walkway near large vats containing boiling water used in 
extracting tannic acid from chips of wood. This walkway was covered 
with oil and grease and the covering of the ra t  had decayed. Plaintiff's 
intestate slipped on the greased surface of the platform and fell into the 
vat, and sustained injury from which he died. I t  was held motion for 
judgment of nonsuit was properly denied. 

I n  Lynch v. Veneer Co., supru, the plaintiff in that case fell into a large 
vat used for softening logs for veneering. Cntil shortly before plaintiff's 
injury a piece of scantling extending ten or twelve inches above the floor 
had been placed along the side of the vat, but this had rotted and had not 
been replaced. Plaintiff was required to peel and drag logs on a narrow 
platform saturated with water, covered with slick bark and adjoining 
deep vats filled with boiling water. I n  handling a log plaintiff slipped 
on a piece of bark and fell into an uncorered rat. Verdict and judgment 
for plaintiff were upheld. 

I n  Beck t i .  Tanning Co., supra, plaintiff fell into a tub which he was 
filling with chipped wood for boiling in order to extract acid therefrom. 
There was evidence that obstructions were permitted in the walkways 
used which caused Beck to stumble and fall into one of the tubs. There 
was insufficient light and the cover was off the tub. I t  was held that the 
evidence warranted submission of the case to the jury. 
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After a careful examination of the evidence offered by the plaintiff as 
shown by the record in this case, we are constrained to hold that it is 
insufficient to warrant submission to the jury on the issue of actionable 
negligence. The plaintiff's injury was due to an accident for which the 
defendants cannot be held legally liable. Unfortunately for the plaintiff 
his employers had exempted themselves from the provisions of the Work- 
men's Compensation Act, and recovery for plaintiff's injury, which 
would otherwise have been compensable under that Act, was made to 
depend upon proof of negligence which plaintiff in this case was unable 
to furnish. 

There was error in denying defendants' motion for judgment of non- 
suit, and the judgment must be 

Reversed. 

JOHNSON, J., dissenting : I have no complaint with the principles of 
law discussed in the majority opinion, but get a diffewnt impression as 
to the factual implications of the record. 

The defendant, Alex Weinstein, referring to the job of feeding the 
press, testified: "I realized a man of his age couldn't do it. . . . When 
I hired him I told him that he had no business up to the press house,- 
that wasn't his duties,-his duties mas to keep these rortds clean. I never 
saw him up there, and if I had, I mould have discharged him immedi- 
ately. . . . he stated he was 67 years old . . . and in my opinion he is 
older than that . . . I certainly wouldn't have put him feeding the press. 
I realized a man of his age could not do it." 

The defendants' wi tne~s Ernest Little also testified that he told the 
plaintiff on one occasion not to stay up on the press platform,-told him 
"I would go on back and do my job that the man girl. me, because you 
might fall into that press." 

Yet from time to time the plaintiff mas called upon to supply tempo- 
rarily for persons assigned regularly at  feeding the press. This with the 
knowledge and acquiescence of the foreman. and as the defendant's witness 
Sanders put it, "it was a matter of common knowledge that Ellison (the 
plaintiff) did from time to time supply there in feeding the press." 

The defendants had rejected the provisions of the Workmen's Compen- 
sation Act. This eliminated their conlmon law defense. of assumption of 
risk and contributory negligence. With these gone, it qeems to me there 
was enough evidence to take the case to the jury on the single issue of 
actionable negligence. 

Eiivrx and ~ S T . P ~ V T I S E ,  J-J.. concur in dissent. 
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I. W. LEGGETT v. SOUTHEASTERN PEOPLE'S COLLEGE, ISC. 

(Filed 12 December, 1951.) 

1. Appeal and Error 8 8- 
A claimant may not contend in the Supreme Court for a higher priority 

for the payment of its claim than it asserted either before the receiver or 
the Superior Court on appeal, since the appeal to the Suprenle Court 
ex necessitate follows the theory of the trial in the lower court. 

8. Receivers § 1%- 
The lien of employees for wages for the two months nest preceding the 

appointment of a receiver, G.S. 56-136, does not esist so long as  the prop- 
erty remains in the hands of the insolrent but arises only when the prop- 
erty of the insolvent is taken in cztstodia legiu for the purpose of distribu- 
tion among the creditors, and though denominated a lien, in practical effect 
it is a right of priority of payment requiring neither levy upon nor seques- 
tration of property by the lienee. 

3. Receivers la- 
The right of the United States to priority of payment of taxes out of 

the general fund of the debtor in the hands of the receiver or assignee 
attaches upon the appointment of the receiver or the date of the debtor's 
assignment for the benefit of creditors. 31 U.S.C.A. sec. 191 (R.S. 3466). 

4. Same-- 
The receiver was appointed 12 January 1960. Held: United States in- 

come taxes for the year 1949 were due 1 January 1950, and the United 
States is entitled to priority of payment of the taxes under 31 U.S.C.A. 
sec. 191 without assessment, registration, sequestration or levy, notwith- 
standing that the taspayer was not required to report and pay same until 
a later date. 

An Act of Congress adopted within the field of legislative powers granted 
to the United States Government by the Constitution is a part of the 
supreme law of the land, and constitutional and statutory provisions of 
the State in conflict therewith cannot be given effect. U. S. Const., Art. VI. 
sec. 2. 

6. Receivers § la- 
The receiver was appointed 1% January 1950. Held: The right of the 

United States to priority of payment for income taxes for the year 1949, 
31 U.S.C.A. sec. 191, and the lien of the employees for wages for the two 
months next preceding the appointment of the receiver, G.S. 55-136, came 
into being a t  the same time, and the claim for income taxes has priority, 
since the Federal statute takes precedence and since the claim of the 
employees, though denominated a lien, is not a lien on specific property so 
a s  to bring it  within the exceptive provisions of 26 U.S.C.A. sec. 3672. 

APPEAL by the  Uni ted  States, creditor,  f r o m  Bennett, Special J., J u n e  
E x t r a  Term,  1951, MECRLENBURQ. 
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Receivership proceeding heard on the report of the receiver allowing 
and fixing the priorities of claims filed for payment. 

The defendant was adjudged insolvent and on 12 January, 1950, a 
receiver was appointed to liquidate its assets. C1:lims were filed as 
follows: 

(1) By employees of the corporation aggregating more than $65,000, 
claiming a lien on the assets of the corporation for the payment thereof 
under G.S. 55-136; 

(2)  By the plaintiff who asserts a debt secured by mortgage; 
(3) By  the Federal Government for (a )  income tax, Federal insurance 

contribution and unemployment taxes, with interest, penalties, etc., in 
the amount of $4,467.38, (b) orerpayments for services rendered vet- 
erans, allegedly procured by fraud, and, (c) fines imposed in criminal 
proceedings : $88,000 ; 

(4)  By the State of North Carolina for income tax, employer's con- 
tributions, etc., with penalties and interest in  the sum of $1,417.99 ; and 

(5) By unsecured creditors in the amount of $27,4'75.31. 
The receiver disallowed the claim of the plaintiff and also the claim 

of the Government for fraudulent overpayments. He  allowed the other 
claims and classified them for payment as follows: 

(1) Employees allowed $31,002.74 as secured claims under G.S. 55-136, 
classified first in order of payment, and $6,519.70, classified as unsecured 
and placed in  the fourth class. 

( 2 )  The claim by the United States for taxes in  the amount of 
$3,541.29 plus interest, classified second in order of payment. 

(3) The State of North Carolina claim for taxes in the amount of 
$1,417.99, classified third in order of payrnent. 

(4) Unsecured claims allowed in the amount of $17,683.36, classified 
fourth in  order of payment. 

(5) United States Government fines, allowed $88,000, classified fifth 
in order of payment. 

The United States Government excepted and appealed. I n  its ex- 
ceptions i t  requested that its claim for fines imposed be classified as an 
unsecured claim to  be paid in the same order as other unsecured claims. 

On the appeal the court below, in ruling on the co:nflicting claims to 
priority between the employees and the Federal Govlsrnment and as a 
ba'sis for its decision, found that the taxes due the Federal Government 
for the year 1049 for which the Federal Government filed claim did not 
become due until after the appointment of the receiver. I t  likewise, by 
consent, allowed $30,000 for overpayments made by the Federal Govern- 
ment to the defendant for services rendered veterans and, as so amended, 
affirmed the report of the receiver. The court expressly rejected the 
Government's claim for penalties but allowed its claim for interest. 
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The United States excepted for that (1) the court erred in overruling 
its exception to the report of the receiver and entering the judgment 
which appears of record; (2)  the court erroneously concluded that the 
lien on the assets of the corporation created by Q.S. 55-136 in favor of 
employees for wages due for services rendered within two months next 
preceding the appointment of the receiver is entitled to priority of pay- 
ment over the claim of the United States for taxes, interest, and penalties 
for that "none of the taxes became due and payable until after the ap- 
pointment of the Receiver"; (3)  the court affirmed the report of the 
receiver "insofar as i t  allows priority of payment of claims of employees 
for wages earned within two months preceding the date of the Receiver- 
ship, over claims of the United States for . . . overpayment of vouchers, 
because of alleged fraud on the part of" the defendant; and (4) the court 
disallowed its claim for penalties. Raving so excepted, the United 
States Government appealed. 

Theron Lamar Caudle, Assistant Attorney General; Ellis N. Slack, 
-4. F. Prescott, Homer R. Miller, Special Assistants to the Atforme!/ 
General; Thomas A. Uzzell, Jr., United States Attorney; Frances 8. 
Fairley, Assistant United States Attorney; for claimant appellant. 

Covingtm & Lobdell for receiver appellee. 

BARNHILL, J. The appellant, without waiving its position in respect 
thereto, withdraws its exception to the disallowance of the small amount 
of penalties claimed by it, and the first exception is general in nature, 
presenting no question for decision. 

I n  its appeal to the superior court and in the hearing in the court 
below on its exceptions to the report of the receiver, the appellant took 
the position that its claim for fraudulent overpa'yments should be classi- 
fied in the fourth class along with other unsecured claims. There was 
no exception to the receiver's report which presented any other conten- 
tion. Even so, pending its appeal to this Court, it takes another mount 
and seeks to ride a different horse here. This it may not do. 

I t  is well established that a party to a suit may not change his position 
with resaect to a msteriaI matter during the course of litigation. Hill z.. 
R. R., 178 N.C. 607, 101 S.E. 376; Lindsey v. Mitchell, 174 N.C. 458, 
93 S.E. 955. ('Especially is this so where the change of front is sought 
to be made between the trial and the appellate courts." Sh ipp  v. S fage  
Lines, 192 N.C. 475, 135 S.E. 339; Ingram v. Power Co., 181 N.C. 359, 
107 S.E. 209; Coble z.. Barringer, 171 N.C. 445, 88 S.E. 518. After he 
has elected to try his case on one theory in the lower court, he may not be 
permitted to change his attitude with ~espect thereto on appeal. Walker 
2'. Burt, 182 N.C. 325, 109 S.E. 43, and cases cited. Instead, the appeal, 
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ex necessitate, must follow the theory of the trial in the court below. 
l large t t  v. Lee, 206 N.C. 536, 174 S.E. 498, and cases cited; Wilson G .  

Hood, Comr. o f  Banks ,  208 N.C. 200, 179 S.E. 660. 
I t  is apparent that the two claims clearly entitled to priority ill pay- 

ment exceed in amount the total available as5ets of thr  insolvent corpo- 
ration. Therefore, the question whethrr this claim nhould be classified 
a s  an  unsecured claim is, on this record, purely avademic. Decision 
thereof should await the time when it is more clearly presented in a case 
in which i t  is a material issue. We thewfore pass the question without 
decision other than to say the contention of the Government, made for 
the first time in this Court, that  it  is entitled to first priority in payment 
may not now be considered. 

As between the claims of the c~nployees secured under the terms of 
G.S. 55-136 and the claim of the United States Government for taxes 
and interest, which is entitled to priority in payment:' This is tlie crux 
of the controversy. The court below answered in f a ro r  of the emplopres. 
A careful examination of the authorities leads us to the contrary view. 

31 L7.S.C.A. sec. 191 (R.S. 3466) prorides that "whene~er  any person 
indebted to the TJnited States is insolvt~nt . . . the debts due to the 
United States shall be first satisfied . . .," and G.S 55-136 gives the 
employees a lien on the property of their insolvent employer in this 
language: " In  case of the insolvency of a corporation . . . all person< 
doing labor or service of whatever character in its regular employment 
have a lien upon the assets thereof for tlie amount of wages due to them 
fo r  all labor, work, and services rendered within two months nest pre- 
ceding the date when proceedings in insolrency were actually instituted 
and begun against the corporation . . . which lien is  prior to all other 
liens that  can be acquired against such asscxts . . ." 

While the Federal statute merely uses the word '(in!,olrent," it is now 
well established that  no right to priority of payment comes into being 
under the statute. however insolvent the debtor may be. until or unless tlie 

" 2  

debtor is divested of possession of his property for the purpose of liquida- 
tion. I n  receivership proceedings, the receiver, in dist 4buting the assets 
among the creditors, shall first pay the debts due the Vnited States. 
I t  is a mere right of prior payment out of the general fund of the debtor 
in the hands of the receiver or  assignee which attaches upon the appoint- 
ment of a receiver or  upon the date of the debtor's a + p r l e n t  for the 
benefit of creditors. Bishop c. Black. 833 N.C. 333. 

Likewise, the lien of the employees arises upon the sequestration of the 
property of the insolvent for the purpose of liquidation, or rather the 
institution of a poceeding for that  purpose. Thus the right of priority 
of payment of the claim of the United States Government and the lien 
of the employees are created and come into being contt~mporaneously by 
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virtue of one and the same act. Neither exists so long as the property 
remains in the hands of the insolvent. Both arise when the property is 
taken i n  custodia legis for the purpose of distribution among the cred- 
itors. Each is a legislative directive as to such distribution. 

I n  the first place, however, the appellee contends that on this record 
the question is not presented for the reason there was no debt due the 
United States at  the time the receirer was appointed; that since there was 
no debt due at  that time, no right of priority of payment exists; that 
the right of priority is created in respect to debts due the Government at 
the time the property is segregated for the benefit of creditors and the 
rights and priorities of creditors are to be fixed as of that time. U. S .  v. 
JXar~en ,  307 U.S. 200, 83 L. Ed. 1222. 

This brings us to a construction of the meaning of "debts due" as used 
in the Federal statute. The term does not connote a debt past due or in 
default. I t  simply means debts owed or owing; that which one contracts 
or is under legal obligation to pay; a legal charge, fee, toll, tribute, or the 
like. Webster, New Int.  Dic.; Black, Law Dic., 3rd Ed. I t  denotes a 
state of indebtedness. C. S. v. T h e  State Bank  of A?. C., 31 U.S. 29, 
8 L. Ed. 308; S. J .  v. Anderson, 203 U.S. 483, 51 L. Ed. 284; Kavanas 
zl. Mead, 171 F. 2d 195. ,I debt due is a debt accrued, and a debt is 
accrued when all events hare occurred which fix and determine the 
liability of the debtor to the creditor. Csmr.  v. Oil Co., 148 F. 2d 671, 
Cert. denied 325 U.S. 881; Z7. S. 1.. Anderson, 269 U.S. 422,70 L. Ed. 347. 

The taxes which are the subject matter of the Government's claim are 
taxes due for the year 1940. While the taxpayer was not required to 
report and pay the same until a later date, they accrued during the year 
1949 and were payable as of the first day of January 1950. The amount 
thereof was readily ascertainable. The receiver was appointed 12 Janu- 
ary 1950. So then, at  that time there was a debt due the United States 
within the meaning of 31 r.S.C.A. see. 191. Bishop v. Black, supra; 
Price v. C. S., 269 U S .  492, 70 L. Ed. 373; Ill .  v. Campbell, 329 U.S. 
362, 91 L. Ed. 348. 

As the Federal statute creates a right to prior payment out of the 
assets of an insolvent, and not a lien against his property, assessment, 
registration, or sequestration by levy is not required. Bishop v. Black, 
supra; 11. 8. v. Okla., 261 U.S. 253, 67 L. Ed. 638; U. S. v. Chamberlain, 
219 U.S. 250, 55 L. Ed. 204; U. S. 21. d y e r ,  12 F.  2d 194; Me?/ersdale 
Fucl Co. v. 11. S., 44 F. 2d 437. 

Thus it appears that the respective statutes upon which the parties 
rely are in irreconcil~ble conflict. Both cannot be given full force and 
effect. One m w t  yield to the other. Which takes precedence? 

.!n .let of the Conpess adopted within the field of legislative powers 
granted to the national Government by the Constitution is a part of the 
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supreme law of the land "and the judges in every state shall be bound 
thereby, anything in the constitution or laws of any tltate to the contrary 
notwithstanding." U. S. Const., Art. VI, see. 2. 

Hence, the priority of payment demanded by R.S. 3466, 31 U.S.C.A. 
see. 191, cannot be set aside by State legislation. Michigan v. C. S., 317 
U.S. 338, 87 L. Ed. 312, and cases cited; C. 8. v. 1 ezas, 314 U.S. 480, 
86 L. Ed. 356. I t  must be observed, notwithstandil?g the positive lan- 
guage of G.S. 55-136. li. S. c. E m o r y ,  314 U S .  423, 86 L. Ed. 315. 

The lien of the employees is not specific or preferred in the sense 
necessary to give it precedence over the claim of the Government under 
the provisions of 26 U.S.C.A. see. 3672. I t  is not a lien that may be 
recorded. Neither may there be any levy upon or sequestration of prop- 
erty by the lienee for the satisfaction thereof. I t  arises only upon the 
institution of an action, the purpose of which is the sequestration of the 
property in the hands of the court for the purpose of liquidation, and 
the segregation of the property by the court is for the benefit of all the 
creditors and not the employees alone. This is not s~~fficient to bring the 
lien within the exceptive provisions of 26 V.S.C.A. sec. 3672. 

While the statnte creates what is denominated a lien, it, in practical 
effect, grants to the employees of the insolvent a right of payment of the 
designated wages prior to the payment of any other claim, secured or 
unsecured. Cf. Roberts  v. Manufact l ir ing Co., 169 N.C. 27, 85 S.E. 45. 
This preference is subordinate to the right of the appellant under the 
provisions of R.S. 3466, 31 U.S.C.A. see. 191. 

I t  follows that the court below erred in directing the payment of the 
secured claims of the employees prior to the payment of the claim for 
taxes and interest filed by the appellant herein. To that extent the judg- 
ment entered is modified and, as so modified, the same is affirmed. 

Modified and affirmed. 

JOE EVANS, JR., v. CREED C. MORROW n o  CREED C. MORROW. 
ADMINISTRATOR OF THE ESTATE OF CREED C. I\IClRROW, .JR. 

(Filed 12 December, 1951.) 
1. Injnqctlons 8 41- 

Our courts will not interfere with the right of a resident of this State 
to institute and prosecute an action in another state tbscept for compelling 
equities. 

2. Same- 
A citizen of this State will not be enjoined from institnting and prose- 

cuting a suit in another state merely because (1) of convenience or econ- 
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omy, (2) a difference in rules of practice and procedure, (3) distrust of 
the competency of the courts of the other s tate  to do justice in cases within 
its jurisdiction. 

3. Courts Q 1 b  
A cause of action for wrongful death resulting from an accident occur- 

ring in another s tate  is governed as  to all  matters of substantive law by 
the laws of such other state. 

4. Death § b 
Under the laws of South Carolina, only the executor or administrator 

may maintain a n  action for wrongful death. 

5. Injunctions § 4f-North Carolina court  held not  to have acquired prior 
jurisdiction of action for  wrongful death. 

A collision occurred between a truck and a n  automobile in South Caro- 
lina, resulting in  the death of the driver of the car and damage to the 
truck and its cargo. The owner of the truck instituted suit here against 
the father of the driver of the car, seeking recovery on the ground of re- 
 ponde eat superior and the family purpose doctrine. Thereafter, the driver's 
father qualified a s  administrator and instituted suit in South Carolina for 
wrongful death. Later, the father, in his representative capnc4t.r. was 
brought in a s  a party in the North Carolina suit. Held: The North Cnro- 
lina court did not acquire prior jurisdiction of the action for wrongful 
death, and the administrator may not be enjoined from maintaining his 
suit in South Carolina on the ground that  our courts acquired prior juris- 
diction of the action, or on the ground that  i t  was the duty of the admin- 
istrator to plead his cause of action for wrongful death a s  a counterc4aim 
in the North Carolina suit. 

6. Automobiles Q 24 M b: Negligence § lB-- 
Where the driver of a car is killed in a collision with a truck, the trnck 

owner may sue the owner of the car individually on the theory of 
respondeat superior or, when the car owner has qualifled as  administrator 
of the driver, a s  administrator, either jointly or separately. 

Where the injured party elects to sue the administrator of the tort-feasor 
in his individual capacity upon the theory of respondeat auperiov and not 
in his capacity a s  administrator, the defendant is bound by plaintiff's elec- 
tion, and is powerless in law to compel plaintiff to sue him in his repre- 
sentative capacity. 

8. To& g 1- 
The exercise of a legal right in an equitable manner cannot be conveyted 

into a tort by a supposed wrongful intent. 

9. Injunction Q 4f- 
A resident of this State cannot be enjoined from prosecuting an action 

in another state in a n  equitable manner in accordance with his legal rights 
on the ground of a n  asserted inequitable intent. 
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APPEAL by Creed C. Morrow, ,Idministrator of Creed C. Morrow, Jr . ,  
f rom Bennett, Special Judge, a t  Map  Term, 1951, of MECKLENBURO. 

Civil action in which one resident of North Carolina seeks to restrain 
another from prosecuting a judicial proceeding in South Carolina. 

F o r  convenience of narration, Joe  Evans, Jr.,  a resident of Mecklcn- 
burg County, North Carolina, is called Evans, and Creed C. Morrow, a 
resident of Rowan County, North Carolina, is designated as Morrow. 

On  11 February, 1950, a Studebaker automobile operated by Morrow's 
son, Creed C. Morrow, Jr . ,  and a loaded tractor-trailer combination 
owned by Evans and driven by his duly authorized agent collided on a 
highway in Lancaster County, South Carolina, killing Creed C. Morrow, 
Jr.,  and damaging the tractor-trailer combination and its cargo. 

On 9 March, 1950, Evans brought an  action entitled "Joe Evans, J r . ,  
versus Creed C. Morrow" in the Superior Court of Mecklenburg County. 
Xor th  Carolina, to recover damages of Morrow as an  individual for  the 
iqjuries to  the tractor-trailer combination and its cargo. The complaint 
in this action, which is herein called the Korth Carolina suit, alleges, in 
substance, tha t  these injuries resulted from the negligent operation of the 
Studebaker by Creed C. Morrow, J r . ,  and that  Morrow is liable to Evans 
therefor i n  his individual capacity for these reasons : (1 )  That  Creed C. 
Morrow, Jr.,  was driving the Studebaker on a business mission for his 
father a t  the time of the collision; and ( 2 )  that  Morrow owned and main- 
tained the Studebaker as a family purpose car and permitted it to be 
driven by his son on the occasion of the collision f x  family purposes. 
The  answer of Morrow denies all material allegations of the complaint. 

On 15 April, 1950, Morrow qualified as administrator of Creed C. 
Morrow, Jr.,  in the Superior Court of Rowan County, North Carolina, 
where the decedent had his domicile. 

On 22 September, 1950, Morrow, as administrator of Creed C. Morrow, 
J r . ,  brought an  action against Evans under the South Carolina wrongful 
dc :~ th  statute in the Court of Common Pleas of Lancaster County, South 
Carolina, to recover damages for the death of his son The complaint in 
this action, which is herein designated as the South C,uolina suit, alleges, 
in substance, that  the death of the intestate was occasioned by the action- 
able negligence of the driver of the tractor-trailer combination while 
carrying out a business mission for Evans. Summons was served upon 
the Chief Highway Commissioner of South Carolina as process agent of 
Evans pursuant to South Carolina law on 23 September, 1950, and there- 
after, to wit, on 12 October, 1950, Evans filed an  answer i n  the South 
Carolina suit, denying the material allegations of the complaint and 
pleading a counterclaim against the administrator for the injuries to the 
tractor-trailer combination and its cargo. 
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Meantime, to wit, on 9 October, 1950, Judge George B. Patton, acting 
on motion of Evans, entered an  order in the North Carolina suit author- 
izing Evans to bring Morrow, as administrator of his son, into that  suit 
as a party defendant by summons, and to file an amended complaint in it 
seeking damages from Morrow for the injuries to the tractor-trailer com- 
bination and its cargo in  both his individual and his representative ca- 
pacities. On 2 May, 1951, this order was affirmed by the North Carolina 
Supreme Court, which reviewed i t  on the appeal of Morrow, as adminis- 
trator, who had entered a special appearance before Judge Patton and 
opposed the entry of the order on the ground that  the court had no juris- 
diction under Q.S. 1-78 to make him a party in his representative capacity 
to an action in  any county other than Rowan, the county of his qualifica- 
tion. Evans v. Morrow, 233 N.C. 562, 64 S.E. 2d 842. Evans has not yet 
caused summons to be served on Morrow, as administrator, in the North 
Carolina suit, or filed an  amended complaint in that  suit asking relief 
against Morrow in his representative capacity. 

The persons qualified to testify as witnesses in litigation arising out of 
the collision between the Studebaker car and the tractor-trailer combina- 
tion are equally divided in residence between Korth Carolina and South 
Carolina. 

The South Carolina suit was set for trial on 16 May, 1951. Six days 
earlier, Judge Harold K. Bennett, acting on an ex parte application of 
Evans, issued an  order in the Xor th  Carolina suit temporarily restraining 
Morrow, as administrator, from prosecuting the South Carolina suit, and 
requiring Morrow, as administrator, to show cause before him in the  
Superior Court of Mecklenburg County, North Carolina, on 22 May, 
1951, why the restraining order should not be continued in force until 
the final determination of the North Carolina suit. Morrow, as adminis- 
trator, entered what he called "a special appearance" before Judge Ben- 
nett on the show-cause day, and opposed the continuance of the restrain- 
ing order on these grounds: That  the court had no jurisdiction of him in 
his representative capacity because summons had not been served on him 
es administrator; and that the continuance of the restraining order could 
not be iustified on the merits. 

On the show-cause day, Judge Bennett found facts conforming to those 
stated above, and made this declaration respecting adjective law:  Tor th  
Carolina procedure makes i t  certain that  all matters in controversy be- 
tween  vans and Morrow in his representative capacity as well as all 
matters in controversy between Evans and Morrow in his individual 
capacity can be determined in  the North Carolina suit, whereas South 
Carolina procedure leaves i t  doubtful whether Morrow as an  individuaI 
can be served with summons, or  made a party to the South Carolina suit  
between Morrow, administrator, and Evans a t  the instance of Evans. 
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Judge Bennett thereupon concluded that it would be "unjust and inequi- 
table" for Morrow, administrator, to prosecute the South Carolina suit 
against Evans for these reasons : 

1. That Evans will be put to extra expense and inconvenience in de- 
fending the South Carolina suit if the administrator is not compelled to 
litigate his claim against Evans for damages for the wrongful death of 
his intestate in the North Carolina suit. 

2. That Evans will be deprived of the advantages of the more favorable 
procedural rules applicable to the North Carolina suit if the adminis- 
trator is permitted to prosecute the South Carolina suit. 

3. That the South Carolina court may render a dtscision in respect to 
legal responsibility for the collision different from that of the Korth 
Carolina court in the event both actions proceed to trial. 

4. That the Superior Court of Mecklenburg County, North Carolina, 
acquired prior jurisdiction of the wrongful death action when Evans sued 
Morrow individually in the North Carolina suit. 

5. That i t  was the duty of Morrow as administrator to make himself a 
party defendant in the North Carolina suit, and to plead the cause of 
action for wrongful death as a counterclaim in it instead of bringing the 
South Carolina suit. 

6. That the administrator brought the South Carolina suit with intent 
to deprive Evans of the beneficial provisions of North Carolina pro- 
cedure, and to confuse, frustrate, and forestall the North Carolina suit. 

Judge Bennett thereupon entered judgment in the Yorth Carolina suit 
permanently enjoining Morrow, as administrator, from prosecuting the 
South Carolina suit against Evans; and Morrow, a$; administrator, ex- 
cepted to such judgment and appealed, assigning errors. 

Smathers & Carpenter and IYilliam B. Webb for plaintiff, Joe E r m a .  
Jr., appellee. 

Frank H. Kennedy and Marcus T .  Hickman for Creed C. Mowow,  
administrator of Creed C. Morrow, Jr., appellant. 

ERVIN, J. Where a sufficient equitable ground is shown, the Superior 
Court has power as a court of equity to enjoin a cxtizen of this State 
subject to its jurisdiction from prosecuting a judicial proceeding against 
another citizen in another state. Wierse r .  Thomas,  145 N.C. 261, 59 
S.E. 58, 15 L.R.A. (N.S.) 1008, 122 Am. S. R. 446. 8 s  a general rule, 
however, citizens of this State are free to go into other states to pursue 
such remedies and secure such relief as may there be available. 28 Am. 
Jur., Injunctions, section 204. I n  consequence, the question on this 
appeal is whether the plaintiff showed a sufficient equity in the court 
below to deprive the appellant of a legal right commonly possessed by 
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citizens. Boston & M. R. R. v.  Whitehead, 307 Mass. 106, 29 N.E. 2d 
916. 

These propositions are well established in this field of equity juris- 
prudence : 

1. A court of equity will not restrain a citizen from invoking the aid 
of the courts of another state simply because it may be somewhat more 
convenient or somewhat less expensive to his adversary to compel him 
to carry on his litigation at  home. Carpenter v. Hanes, 162 N.C. 46, 77 
S.E. 1101, Ann. Cas. 1915 A, 332; McWhorfer v. Williams, 228 Ala. 
632, 155 So. 309; Illinois Li fe  Ins. Co. v. Prenfiss, 277 Ill. 383, 115 N.E. 
554; Mason v. Harlow, 91 Kan. 807, 139 P. 384; Boston & M. R. R. v. 
Whitehead, supra; Paramount Pictures v. Blumenthal, 256 App. Div. 
756, 11 N.Y.S. 2d 768; American Express Co. v. Fox, 135 Tenn. 489, 
187 S.W. 1117, Ann. Cas. 1918 B, 1148. 

2. A court of equity will not grant an injunction against an action in  
another state on the ground that the rules of practice and procedure in  
the state where the injunction is asked may differ from those which 
obtain in the state where the action is brought. Carpenter v. H a m s ,  
supra; Standard Oil Co. of Louisiana v. Reddick, 202 Ark. 393,150 S.W. 
2d 612; Bavuso v. dngwin,  166 Kan. 469, 201 P. 2d 1057; Missouri 
Kansas Texas R .  Co.. v. Ball, 126 Kan. 745, 271 P. 313; N e w  Orleans 
Brewing Co. v. Cahall, 188 La. 749, 178 So. 339, 115 A.L.R. 231; Lan- 
caster v. Dunn, 153 La. 15, 95 So. 385; Boston d? M. R. R. v. Whitehead, 
supra; Tri-State Transit Co. of Louisiana z.. Nondy,  194 Miss. 714, 
12 So. 2d 920; E. J. Platte Fisheries v.  Wadford, 170 Miss. 617, 155 So. 
161; Delaware, I,. & W .  R. Co.., 300 Pa. 291, 150 A. 475, 69 A.L.R. 588; 
Chicago M.  & St .  P. Ry .  Co. v.  McGinley, 175 Wis. 565, 185 N.W. 218. 

3. A court of equity will not enjoin judicial proceedings in the court 
of another state through distrust of the competency of such court to do 
justice in cases within its jurisdiction. Carpenter v. Hanes, supra; Jones 
v. Hughes, 156 Iowa 684, 137 N.W. 1023, 42 L.R.,4. (N.S.) 502; New 
Orleans Brewing Co. v. Cahall, supra; Missouri P .  R. Co. v. Harden, 
158 La. 889, 105 So. 2 ; Columbian Nut .  Life Ins. Co. v.  Cross, 298 Mass. 
47, 9 N.E. 2d 402 ; United States Fire Ins. Co. v. Pleenor, 179 Va. 268, 
18 S.E. 2d 901. 

Under these rules, the first, second, and third grounds assigned for the 
issuance of the injunction in the case at  bar do not disclose any equities 
entitling Evans to such relief. 

There is no basis for the conclusion that the Superior Court of Meck- 
lenburg County acquired prior jurisdiction of the wrongful death action 
when Evans sued Morrow individually in the North Carolina suit. All 
matters of substantive law relating to the wrongful death action are 
governed by the lam of South Carolina, where the fatal accident occurred. 
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Wise  v. EIo.llowel1, 205 N.C. 286, 171 S.E. 82. Under that law, nobody 
can sue to enforce a cause of action for death by wro:lgful act except the 
executor or administrator of the decedent. Code of Laws of South Caro- 
lina, 1942, section 412; Harrill  z7. R. R., 132 N.C. 655, 44 S.E. 109; I n  r e  
Xayo ' s  Estate ,  60 S.C. 401, 38 S.E. 634, 54 L.R.A. 660; E'dgar v. Cas- 
tello, 14 S.C. 20, 37 d m .  R. 714; EIeath v. S m y t h e ~ ,  19 F. Supp. 1020. 
For this reason, Evans conferred no power whatever upon the Superior 
Court of Mecklenburg County to try and determine the wrongful death 
action by suing Morrow as an individual for the injuries to the tractor- 
trailer combination and its cargo. Journigan v. Ice Co., 233 N.C. 180, 
63 S.E. 2d 183; Bennett  2). R. R., 159 N.C. 345, 74 S.E. 883. As the 
question does not arise on the present record, we express no opinion as to 
whether the injunction would have been proper if the North Carolina 
court had obtained jurisdiction of the wrongful death action prior to the 
South Carolina court. 

There is likewise no foundation for the somewhat novel notion that it 
was the duty of Morrow as administrator to make himself a party defend- 
ant in the North Carolina suit, and to plead the cause of action for 
wrongful death as a counterclaim in it instead of bringing the South 
Carolina suit. This is plain when due heed is paid to the significant 
circumstances that Evans seeks to hold Morrow individually liable to 
him for the supposed negligence of Creed C. IIorrow, Jr., under the 
family purpose rule and the respondent superior doctrine, and that 
Morrow as administrator stands in the shoes of Crelxl C. Morrow, J r .  
These things being true, Evans had an absolute legal right to pursue 
either of these courses at his election: (1 )  To sue Morrow, the individual, 
and Morrow, the administrator, jointly; or (2)  to sue Xorrow, the indi- 
ridual, or Morrow, the administrator, separately. Nough v. R. R., 144 
N.O. 692, 57 S.E. 464; Miller 2.. Strauss,  38 Ga. App. 781, 145 S.E. 501; 
Y a r t i n  v. Starr ,  255 111. App. 189; 57 C.J.S., Xaster and Servant, section 
579; 61 C.J.S., Motor Vehicles, section 500. Erans  elected to sue Mor- 
row, the individual, separately when he brought the North Carolina suit. 
This election was binding on Morrow, the administrator, who was power- 
less in law to compel Evans to sue him in his representative capacity. 
Charnock 71. Tay lor ,  223 N.C. 360, 26 S.E. 2d 911, 148 A.L.R. 1126; 
Aozigh v. R. R., supra; 57 C.J.S., Master and Servant, section 613. 

The statements in the judgment relating to the supposed intent of the 
administrator in bringing the South Carolina suit constitute factual 
inferences rather than legal conclusions. The inferences are non sequi- 
turs  of the facts found by the court. Moreover, they are immaterial to 
the controversy on the present record. Since the administrator exercised 
his legal right in an equitable manner, his supposed intent did not con- 
vert his innocent acts into inequitable conduct. 
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F o r  the reasons given, the judgment is reversed, and the injunction 
is vacated. 

Reversed. 

MAUDE GRAY EFIRD v. PAUL H. EFIRD, JR.,  JOHN E. EFIRD, MAY 
GRAY EFIRD RIASON AND JENNIE ANN EFIRn ALLEN, INDIVIDUALLY 
AND as EXECUTORS UKDER THE LAST WILL ASD TESTAMENT OF PAUL H. 
EFIRD, SR. 

(Filed 12 December, 1951.) 
1. Wills 9 31- 

The intention of testator as gathered from the entire instrument is the 
primary object in interpreting the will, and must be given effect unless 
contrary to some rule of law or a t  rariance with public policy. 

2. Wills § 33a-Language of will in this case held suflicient to constitute 
devise by implication. 

Title to one of the lots constituting the home place was in testator's name 
individually. In two items he referred to the property as held by him and 
his wife as tenants by entirety and stated that she would automatically 
own the estate, and gave her all furniture and household effects therein, 
and also bequeathed to her a part of his general estate. By later item he 
stated that "after the above properties which hare been given to my wife" 
the remainder should be divided equally among his four children. Held: 
There was not merely an incorrect description of an instrument extrinsic 
to the will but also language evincing the unmistakable intent of testator 
that his wife should have the home place, and such intent must be given 
effect. 

APPEAL by defendants from Patton, Special Judge,  October Civil 
Term, 1951, of ME~KLESBURQ. 

This is an  action brought pursuant to the provisions of the Uniform 
Declaratory Judgment Act, G.S. 1-253, et  seq., for  the construction of 
certain provisions contained in the last will and testament of the late 
Paul  H. Efird, Sr., which instrument has been duly probated in  the office 
of the Clerk of the Superior Court of Mecklenburg County, Nor th  Caro- 
lina. The pertinent parts of the will read as follows : 

"ITEM 111. Upon my death, if my  wife, Maude Gray Efird, be living, 
she will automatically own our home place located a t  224 Hermitage 
Road, Charlotte, North Carolina, and any other real estate that  she and 
I may own as tenants by the entirety. I give and bequeath to my  said 
wife, Maude Gray Efird, any automobile or automobiles that  I may own 
a t  the time of my  death and also all of m y  right, title and interest i n  and 
to all furniture, household effects and other tangible property contained 
in  our family residence, to be hers absolutely and forever. 
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"ITEM IV. After the personalty hereinabove bequeathed to my wife 
has been given to her, and she has received the real estate that may be 
owned at the time of my death by her and me as tenants by the entirety, 
and after the debts of my estate shall have been paid from the corpus of 
my general estate, but before any death, inheritance or estate taxes shall 
have been considered or taken into effect, my said .wife, Maude Gray 
Efird, shall have, and I hereby give, bequeath and devise to her outright, 
a two-sixths interest in all of my estate. 

"ITEM V. After all of my debts shall have been paid, and after the 
above properties shall hare been given to my wife, and after all death, 
estate, inheritance or other similar taxes and duties shall become payable 
with respect to any property passing to any beneficiary hereunder or 
with respect to the proceeds of any policy or policies of insurance on my 
life or with respect to any other property which shall be included in my 
gross estate, for the purpose of such taxes and any and all other taxes 
properly chargeable against my estate, or any beneficiary hereunder, shall 
have been paid, from what is then left in my estate, no part of the said 
taxes to be charged to any particular beneficiary,-then what remains of 
my estate shall be divided one-fourth to my daughter, N a y  Gray Efird 
Mason; one-fourth to my daughter, Jennie Ann Efird Allen; one-fourth 
to my son, Paul H. Efird, Jr.; and one-fourth to my son, John E. Efird. 
I f  any one of these, my children, shall predecease me, then the portion of 
my estate that would have gone to such deceased child of mine shall go 
to his or her issue, the issue of any deceased child to take what his or her 
parent would have taken had he or she not predeceased me." 

The controversy arises out of the fact that the testator was under the 
impression that his home place located at  224 Hermitage Road, Charlotte, 
North Carolina, where he and his wife, the plaintiff, had lived for more 
than twenty-five years prior to his death, on 23 September, 1948, was 
owned by them as tenants by the entirety, when as a matter of fact, one 
of the two lots comprising the home place, being Lot 1 in Block of 
Myers Park, and the one on which the residence is located, valued at 
$30,000, had not been held by the parties as tenants by the entirety, but 
by Paul H. Efird, Sr., individually. The other lot adjacent thereto 
which is vacant, except for the outhouses and garage located thereon, was 
conveyed to and held by Paul H.  Efird and his wife, Maude Gray Efird, 
as tenants by the entirety. 

When this cause came on to be heard, the parties wai7:ed a trial by jury 
and agreed that the court should hear thfl evidence, find the facts, and 
enter judgment. The court found as a fact, and concluded as a matter 
of law, that Paul H. Efird, Sr., by his last will and testament devised to 
his wife, Maude Gray Efird, among other things, Lot 1 in Block 3A of 
Myers Park, together with the house located thereon, and that she is the 
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owner thereof in fee simple. The court further held that no part of the 
value of the aforesaid Lot 1, together with the house located thereon, 
shall be charged to the said Maude Gray Efird in arriving at the "two- 
sixths' interest" in all of his estate, bequeathed and devised to the wife 
in Item I V  of the aforesaid last will and testament. 

From the judgment so entered, the defendants appeal, and assign error. 

David J .  Craig, Jr., for defendants, appellants. 
Pierce & Blakeney and Richard E. Wardlow fo r  plaintiff, appellee. 

DEENY, J. The primary object in interpreting a will is to ascertain 
what disposition the testator intended to make of his estate. Bank v. 
Brawley, 231 N.C. 687, 58 S.E. 2d 706; Carroll v. Herring, 180 N.C. 
369, 104 S.E. 892. Consequently, the intention of the testator is the 
polar star that must guide the courts in the interpretation of a will. 
Buffaloe v. Blalock, 232 N.C. 105, 59 S.E. 2d 625; Elmore v. Austin, 232 
N.C. 13,59 S.E. 2d 205; Cannon v. Cannon, 225 N.C. 611,36 S.E. 2d 17 ;  
Holland v. Smith, 224 N.C. 255, 29 S.E. 2d 888. This intention is to be 
gathered from a consideration of the will from its four corners, and this 
intention should be given effect, unless contrary to some rule of law or 
at  variance with public policy. Coppedge v. Coppedge, 234 N.C. 173, 
66 S.E. 2d 777 ; House v. House, 231 N.C. 218, 56 S.E. 2d 695 ; Williams 
v. Rand, 223 N.C. 734, 28 S.E. 2d 247 ; Heyer v. Bulluck, 210 N.C. 321, 
186 S.E. 356. 

Furthermore, Stacy, C. J., speaking for the Court in the case of Bank 
1.. Cod, 225 N.C. 96, 33 S.E. 2d 613, said: "The intention of the testator 
is his will. This intention is to be gathered from the general purpose of 
the will and the significance of the expressions, enlarged or restricted 
according to their real intent. I n  interpreting a will, the courts are not 
confined to the literal meaning of the words. A thing within the inten- 
tion is regarded within the will though not within the letter. A thing 
within the letter is not within the will if not also within the intention." 

I n  construing the instrument before us, what do we find to be the 
intention of the testator with respect to the disposition of his property? 

I n  the first place, it is clear that when the testator wrote Item I11 of 
his will, he was under the erroneous impression that he and his wife 
owned their home place, located at 224 Hermitage Road, Charlotte, North 
Carolina, as tenants by the entirety. Being under this impression, he 
stated that the property upon his death, if his wife, Maude Gray Efird, 
be living, she would automatically own the property. He  then proceeded 
to bequeath to her any automobile or automobiles that he might own at 
the time of his death and also all of his right, title and interest in and 
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to all furniture, household effects, and other tangible property contained 
in their family residence, to be hers absolutely and forever. 

I n  I tem I V  of his will, the testator provided that  after the personalty 
bequeathed in I tem I11 of his will had been given to his wife, and she 
had received the real estate that  might be owned a t  the time of his death 
by them as tenants by the entirety, and after the debts of his estate were 
paid from the corpus of his general estate, but before any death, inherit- 
ance, or estate taxes shall be considered or taken into account, his wife, 
Maude Gray Efird, should hare  two-sixths or one-third interest in all 
his estate. Again i t  is clear that the testator did not intend for the home 
place to constitute a part  of the estate at  the time of this division. H e  
was under the impression that  when this division would take place, his 
wife would be the absolute and fee simple owner of the property. 

Even so, he did not stop there. H e  included an additional provision in 
Iteni V of his will, directing the payment of death, estate, inheritance and 
other similar taxes and duties, properly chargeable against his estate, 
"after all my debts shall have been paid, and after the above properties 
shall have been given to my wife." I n  other words, "the above prop- 
erties," which "properties" necessarily include the home place, must first 
be set apart  and given to his wife, and then out of the remainder of the 
estate the taxes properly chargeable against the estate were to be paid. 
H e  further provided that  when such taxes were paid, no part thereof 
should be charged against any particular beneficiary under his will. 
Finally, the net remaining assets in  the estate were to be divided equally 
among his four children. 

We  are not inadvertent to the rule, which the appellants contend is 
controlling here, to the effect that where "a testator erroneously recites 
that he has made some disposition of property belonging to him by an 
instrument other than the will, it  is held that such revital is merely an 
incorrect description of an  instrument extrinsic to the will and may not 
operate as a gift by i~nplication.~' 57 A m .  Jur., Wills, section 1193, 
page 784. We think this nile would be applicable in the instant case if 
the plaintiff had to rely exclusively on the provisions of [tems I11 and I V  
of the will. I n  these items, the testator does not refer to the real estate 
held by the entireties as a gift or devise, but merely as passing to his 
wife, but in I tem V of the will he said : "after the above properties shall 
have been given to my wife," the various taxes, properly chargeable 
against the estate should be paid, and the rtmainder of his estate divided 
among his four children named therein. 

A careful consideration of the entire will leads us to the conclusion 
that in using the language contained in Iten1 V of the will, the testator 
intended to give whatever interest he niiglit hare in the properties re- 
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ferred to in  Items I11 and I V  of his will, to his wife, and that such inten- 
tion should be made effective. 

I n  the case of Kerr v. Girdwood, 138 N.C. 473, 50 S.E. 852, 107 Am. 
S. R. 551, the testatrix left a will in which she said: "I wish to record 
the wishes of my darling husband . . . At my death he wished the two 
laundry properties to be sold, . . . and the proceeds of the sale to be 
equally divided between his sister (if living) and his brothers, who are 
living." No other disposition of these properties was made by the testa- 
trix. I n  construing the above provisions of the will, Brown, J., in speak- 
ing for the Court said: "Are these words testamentary in character, or 
merely a recital of an occurrence which had taken place between her and 
her husband? After carefully considering the entire will, in the light of 
the authorities, we have concluded that it was the intention of the testa- 
trix in employing these words that they should have a testamentary effect, 
and that the language employed by her is of such legal efficacy that the 
law can give force to i t  and execute her intention. . . . There is nothing 
in the entire will inconsistent with the purpose to give the laundry prop- 
erties in accordance with her husband's wishes. To refuse to give them 
effect would be at  variance with her plain intent. No particular form 
of expression is necessary to constitute a legal disposition of property. 
Underhill on Wills, sections 37-43; Schouler, sections 262, 263; dlston 
v. Davis, 118 N.C. 202. Although apt legal words are not used and the 
language is inartificial, the court will give effect to it where the intent is 
apparent as that of the testatrix in this will." In re Edwards' Will, 172 
N.C. 369, 90 S.E. 418; I n  re Will of Margaret Deyton, 177 N.C. 494, 
99 S.E. 424; Burcham v. Burcham, 219 N.C. 357, 13 S.E. 2d 615. 

I n  Burcham v. Burcham, supra, where, in giving effect to a devise by 
implication, the Court said: "While a devise or bequest by implication 
should not be presumed except upon cogent reasoning and where necessary 
to carry out the intent of the testator, the doctrine is well established in 
the law." The Court quoted with approval the following statement from 
Parker v. Tootal, 11 H. S. Cas. 143, 161 : "If a reading of the whole will 
produces a conviction that the testator must necessarily have intended an 
interest to be given which is not bequeathed by express and formal words, 
the court may supply the defect by implication, and so mould the lan- 
guage of the testator as to carry into effect, so far  as possible, the inten- 
tion which it is of opinion that he has on the whole will sufficiently 
declared." 

I n  57 Bm. Jur., Wills, section 1192, page 782, et  scq., it is stated : "A 
bequest or devise may be made by mere implication, unless the implica- 
tion violates public policy or some established rule of law, but to raiv. 
such implication it must be necessary to do EO in order to carry out a 
manifest and plain intent of the testator which would fail unless .he 
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implication is allowed. Gifts by implication are not favored, and cannot 
rest upon conjecture. Such a gif t  will not be inferred from mere silence, 
but must be founded on expressions in the will, and is only admitted as a 
means of carrying out what the testator appears on the whole to have 
really meant, but failed somehow to express as distinctly as he should 
have done. I t  has been said that  the probability of an  intention to make 
the implied gift must be so strong that  an  intention contrary to that  
which is imputed to the testator cannot be supposed to  have existed in 
his mind. On the other hand, i t  is not required that  the inference be 
absolutely irresistible; i t  is enough if the circumstances, taken together, 
leave no doubt as to the testatorial intention, and in some cases i t  is said 
that  the implication may be drawn from slight circumstances appearing 
from the will." See also 69 C.J., Wills, section 11213, page 69, citing 
K e r r  v. Girdwood ,  supra,  and Ferrand  I . .  Jones ,  37 N.C. 633. 

The judgment of the court below is 
Affirmed. 

STATE v. HUBERT TEW. 

(Filed 12 December. 1951.) 

1. Criminal Law § 38d- 

Photographs of fingerprints and of the glass a t  the scene from which 
they were taken, and of other related objects, are competent for the pur- 
pose of explaining the testimony of the State's fingerprint espert witness. 

2. Criminal Law 81c (3) - 
Testimony of the State's fingerprint expert that the fingerprints plioto- 

graphed by him were compared with those of defendant taken by some other 
person a t  a local prison camp cannot be held for prejudicial error as 
putting defendant's character in evidence when it appears that defendant 
on cross-examinatio~i brought out testinlong that the fingerprints corre- 
sponded with many others of defendant that the officers had in their files. 
and further that testimony was admitted without objection that defendant 
had stated he had learned "after being arrested for different cases" to 
keep his mouth shut. 

3. Criminal Law § 52a (3)- 
Expert testimony to the effect that defendant's fingelprints corresl)onded 

with those taken a t  the scene of the crime, together with evidence tending 
to show that the prints found a t  the scene could hare Ibeen impressed only 
a t  the time the offense mas committed, i.7 held sufficient to show that de- 
fendant was either the perpetrator or was present and participated in the 
. ~mmission of the crime, and therefore is sufficient to withstand motion 
to nonsuit. 
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APPEAL by defendant from Sharp, Special Judge, at -August Term, 
1951, of JOHXSTON. 

Criminal prosecution upon bill of indictment, found by grand jury a t  
said August Term, 1951, containing two counts charging, in substance, 
that on 12 January, 1949, defendant (1)  did unlawfully, willfully and 
feloniously break and enter a certain dwelling house and building with 
intent to steal certain personal property of Mrs. P. T. George, and ( 2 )  
did feloniously steal and carry away certain personal property of Mrs. 
P. T. George of the value of four hundred dollars then and there found, 
contrary to the statute, etc. 

Defendant pleaded not guilty. 
And upon the trial in Superior Court, the State offered testimony of 

Mrs. P. T. George and her daughter tending to show: That in January, 
1949, Mrs. George was in service station business, with a place of busi- 
ness on road 701. thirteen miles from Smithfield, N. C.; that her home 
was in sight of, but some distance across the highway &om the service 
station; that she carried a line of groceries in the service station; that 
she locked there, and left for her home about 6 or 6 :30 o'clock on night 
of 13 January, 1949; that about 7 :30 o'clock same night she and her 
daughter left home to visit a home in which a death had occurred, and, 
in returning about 11 o'clock, passed by the service station, and saw that 
the door to i t  was closed; that next morning, about 7 o'clock, pursuant to 
information received: she and her daughter went to the filling station 
and found that the upper part of the glass in the front door was broken 
out, apparently with a piece of iron seen nearby, and the building entered, 
and groceries and other property of the value of about $350.00 had been 
taken therefrom; that the glass had fallen on inside of the building; that 
the sheriff's department was notified, and pending the arrival of officers 
no one entered the building; and that officers came, and a representative 
of the 8.13.1. arrived in about an hour and a half. 

Mrs. George also testified : "I did not know the defendant a t  the time. 
I had not ever seen him before, as I remember . . . I stayed in my store 
every day along at the time of this robbery, without I would have to go 
to town and then I would get somebody to stay for me." 

The State also introduced as a witness a representative of the State 
Bureau of Investigation, held by the court to be a fingerprint expert, who 
testified that he visited the scene of the alleged crime on 13 January, 
1949, and processed broken glass found there for fingerprints. 

His testimony, on direct examination, admitted over general objections 
by defendant, tends to show, summarily stated, that fingerprints described 
by him were lifted from the broken glass, and photographed ; that when 
these prints were compared with fingerprints of Hubert Tew, previously 
taken by some other person, at a local prison camp, and then on file in 
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the files of the Bureau, they corresponded therewith. and that  after de- 
fendant's arrest he, the representative of the Bureau,  took other finger- 
prints from the hand of defendant, and same corresponded with the 
fingerprints lifted from the broken pieces of glass, and with those on file 
in the files of the Bureau. 

Then this witness, under cross-examination, and tv thout objection by 
defendant, testified in pertinent pa r t :  "As to whethei. I say I had some 
fingerprints of this man in my  file a t  the time this crime was committed, 
yes Sir ,  he had been previously arrested for several other offenses. As 
to your not asking me what he had been previouslg. arrested for, but 
whether I had the fingerprints of this man in m y  file u p  there, yes Sir, 
I do. I will be glad to tell the jury why I waited for three years when 
I say that  these fingerprints are identical, before I came down here and 
asked for a tr ial  of this cause; besides the fingerprints of the defendant 
we found also some fingerprints on a piece of jagged glass which were not 
the defendant's, so that  we knew that  there was anoiher subject in the 
case., and after we learned that  this defendant's fingerpi-ints were identical 
with part  of the fingerprints, we attempttd then to get identification on 
the second subject who was in the case, and me never mere convinced or 
been able to satisfy ourselves who the other person was. Therefore for 
that  reason we finally brought this case to court and t r y  only this one 
defendant i n  the case . . . I come down here and tol3k his fingerprints 
for  that  purpose. I did not come down here today with the fingerprints 
which I had in that  file u p  there a t  the time the crime mas committed, of 
this man. I come down here with the photographs of the prints which I 
took of the defendant . . . up here in jail several days ago. I certainly 
am attempting to tell that  jury that  those fingerprints in m y  office u p  
there are the same as the prints I took when he wac: in jail up  there. 
The  fingerprints which I developed, they are not only identical with the 
fingerprints which I took several days ago in the county jail, but they 
are identical x i t h  many other fingerprints we have of the defendant in 
our files . . . I don't understand the question of how many other finger- 
prints I compared this defendant's with in this particular case, those 
which I took off of the glass. and those I had in file. I did not make 
any comparison mith his fingerprints which I had in my file in Raleigh, 
and those which I took off of the glass. mith the other 5.000 fingerprints 
I have testified I have taken ; . . . I compared his prints with the prints 
which I developed from the glass . . . I had a conreraation with this 
defendant in jail the day I come down here . . . I did not take the 
fingerprints tha t  are in my  office in  Ralejgh of the defendant. I know 
whether they are his fingerprints or some one else's; I compared those 
also . . . whether I don't have them here in court today either, no, Sir, 
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I have his crimiual record, but I don't have his fingerprints, nor any of 
the ones that are on file . . ." 

Then the witness, on re-direct examination, and without objection, con- 
tinued : "There are more than five sets of the defendant's fingerprints in 
our files ; I don't recall exactly how many. They were all together at  the 
time of this alleged robbery in the files with the State Bureau of Investi- 
gation." 

And then the witness, likewise without objection, stated: "I talked to 
the defendant in jail. When I asked him about the commission of this 
crime . . . he said 'I will keep everything I know to myself, and you 
keep everything you know to yourself . . . I have learned that after 
being arrested for different cases that it is best to keep your mouth shut.' " 

A deputy sheriff, as witness for the State, corroborated the last witness 
as to statement by defendant. He  also testified without objection that 
defendant, when arrested, "proclaimed his innocence" ; and that since 
this case came up he had heard he had been in trouble and served some 
time on the roads. 

The State introduced in evidence card containing fingerprints of de- 
fendant taken in jail; cards used by the expert to illustrate his testimony; 
and the lift used in preparation of fingerprints. Objection by defendant. 
Overruled. Exception. 

Defendant moved for judgment as of nonsuit at  the close of the State's 
evidence. The motion was overruled and defendant excepted. 

Defendant offered no evidence. 
Verdict: Guilty as charged in bill. 
Judgment: On the count of house-breaking, confinement in Central 

Prison for a term of not less than 2 years and not more than 3 years; 
and, on the count of larceny, sentence of 18 months in the common jail 
of the county, and assigned to work the roads under the supervision of the 
State Highway and Public Works Commission,-the jail sentence being 
suspended on condition stated. 

Defendant appeals to Supreme Court and assigns error. 

Attorney-General McMullan and Assistant Attorney-General Love for 
the State. 

E. R. Temple, Jr., and Jane A. Parker for defendant, appellant. 

WINBOB.NE, J. Appellant lists sixty-four assignments of error in the 
record on this appeal, of which thirty are based upon exceptions to the 
admission of evidence, and twenty-five or more upon exceptions to the 
charge of the court,--covey shots, so to speak. Upon these, ten questions 
are stated in brief of appellant, as being involved. We find, however, 
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upon careful consideration, that  only a few of thein require express 
treatment. 

1. Defendant in his brief contends that the court erred in admitting 
into evidence "pictures of the glass, fingerprints and other objects in 
explanation of the testimony of the witness," the fingerprint expert. This 
coni,ention is based upon numerous exceptions. I t  is without merit. 

While the decisions of this Court uniformly hold that  in the trial of 
cases, civil or criminal, in this State, photographs may not be admitted 
as substantive evidence, Honeycutt v. Brick Co., 196 K.C. 556, 146 S.E. 
227; S. v. Perry,  212 N.C. 533, 193 S.E. 727, the decisions hold that 
where there is evidence of the accuracy of a photograph, a witness may 
use it for the restricted purpose of explaining or illustrating to the jury 
his testimony relevant and material to some matter in controversy. See 
S. v. Gardner, 228 N.C. 567, 46 S.E. 2d 824, citing cases. 

Among the cases there cited is Elliott v. Power Co., 190 N.C. 62, 128 
S.E. 730, in  which this Court said:  "Plaintiff excepted because certain 
pictures were submitted to the jury. A11 of these pictures were used to 
explain the witnesses' testimony to the jury. I t  was not error for the 
court to allow the jury to consider the pictures for this purpose and to 
give them such weight, if any, as the jury may find they are entitled to 
in explaining the testimony." 

Defendant cites and relies upon S. c. Hooks, 228 N.C. 689, 47 S.E. 2d 
234, and S. v. Palmer, 230 N.C. 205, 52 S.E. 2d 908. I t  does not seem, 
however, that  the decisions in these cases are in conflict with the prin- 
ciples hereinabove stated. 

2. The next group of assignments of error treated in defendant's brief 
is based upon exceptions to testimony of the representstive of the State 
Bureau of Investigation, the fingerprint expert, given cn direct examina- 
tion as to conlparison of fingerprints lifted from the b .oken glass a t  the 
scene of the alleged crime, and photographed by him, with fingerprints 
of Hubert Tew, the defendant here, taken by some other person, at  a local 
prison camp, and then on file in the files of the Bure#iu, and that they 
corresponded. I t  is noted that when the t e s t imo~y  was admitted, defend- 
ant  entered a general objection. Rut in the brief of defendant the objec- 
tion is expressly limited to the effect of the testimony that  iq, that, by 
the admission of it. "defendant's character lvas placed in i w w  . . . with- 
out legal justification." I t  is contended that by this ttlstimony the jury 
was informed that  defendant had preTiously served in  a prison camp- 
which had the effect of bringing his character in i ~ s u e .  

The well settled rule, as restated by Denny, J., in 8. 2.. GodwA,  224 
N.C. 846, 32 S.E. 2d 600, that  when incompetent evidence is admitted 
over objection and the same evidence has theretofore c~r thereafter been 
admitted without objection, the benefit of the objection is ordinarily lost; 
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but, as stated by Brogden, J., in Shelton v. R. R., 193 N.C. 670, 139 S.E. 
232, "The rule does not mean that  the adverse party may not, on cross- 
examination, explain the evidence, or destroy its probative value, or even 
contradict i t  with other evidence, upon peril of losing the benefit of his 
exception.'' 

Applying this rule, as so interpreted, to the situation in hand, if i t  be 
conceded that  the testimony to which objection was made is objectionable, 
testimony to the same effect was brought out on cross-examination. More- 
over, i t  appears that  the cross-examination was not kept within the 
bounds of the rule as above stated. I t  developed testimony that  the State 
Bureau of Investigation had five sets of fingerprints of defendant i n  its 
files. And, indeed there is testimony, admitted without objection, that  
defendant stated that  he had learned "after being arrested for different 
cases that  i t  is best to keep your mouth shut.'' Hence on this record 
these assignments of error fai l  to show prejudicial error. 

3. The assignment of error based upon exception to denial of defend- 
ant's motion for judgment as of nonsuit was properly overruled. S. v. 
Huffman., 209 N.C. 10,182 S.E. 705; S. v. Combs, 200 N.C. 671, 158 S.E. 
252; 5. v. Helms, 218 N.C. 592,12 S.E. 2d 243. 

I t  is well established that  evidence of the correspondence of fingerprints 
found a t  the scene of an  alleged crime with those of an  accused person, 
when given by a fingerprint expert, is admissible to prore the identity 
of the perpetrator of the offense. See 8. v. Combs, supra; S. v. fluff- 
man, supra; S.  v. Helms, supra; S. z'. Hooks, supra. See also 20 Am. 
Ju r .  329, Evidence, Sec. 357; 23 C.J.S. 755, Criminal Law, Secs. 876, 
877, 878 ; Rogers on Expert Testimony, 3rd Ed. (Werne),  Sec. 88 ; Wig- 
more on Evidence, 3rd Ed., Section 414; N. C. Evidence by Stansbury, 
Sec. 86 and Sec. 134; see also Annotations 16  -1.L.R. 370; 63 A.L.R. 1324. 

I n  S. v. liuffman, supra, this Court said : "The testimony of the finger- 
print  expert was competent as evidence tending to show that  defendant 
was present when the crime was committed and that  he a t  least partici- 
pated in its commission,'' citing S. v. Combs, supra. 

And in S. 21. Helms ,  supra, it  is stated that evidence of fingerprint 
identification, that  is, proof of fingerprints corresponding to those of the 
accused, found in a place where the crime was committed under such cir- 
cumstances that  they could only have been impressed a t  the time when 
the crime was committed, may be sufficient to support a conriction in  a 
criminal prosecution. 20 Am. J u r .  pp. 329 and 1076. 

I n  the light of these principles the testimony of the fingerprint expert 
tending to show that fingerprints found a t  the scene of the crime corre- 
s ~ o n d  with those of defendant, taken after his arrest in this action, 
coupled with the testimony of Mrs. George tending to show that, though 
she personally attended her service station, she did not know, and had not 
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seen defendant  before the da te  of the  crime, is  sufficie:lt t o  take the  case 
t o  the  j u r y  a n d  t o  support  a finding by  the  j u r y  t h a t  defendant  was  
present when the  cr ime was committed a n d  t h a t  he, a t  least, participated 
i n  i ts  commission. S. r .  H~l f rnnn ,  supra. 

4. T h e  assignments based upon  exceptions t o  the  charge, upon  careful 
consideration, f a i l  to  point  out  prejudicial error .  

5. Other  assignments of e r ror  have been given due consideration, and 
fa i l  t o  disclose reason f o r  dis turbing the  judgment on the  verdict rendered 
by  t h e  jury. 

N o  error. 

DAISY B. QUEVEDO AND HUSBAND, SOTERO QUEVEDO ; MAUDE SMITH, 
UNMARRIED ; MARY LENNON, WIDOW ; HELEN TRJGG, WIDOW ; AND 

JAMES SMITH v. GEORGE T. DEANS AND F. L. TOLAR AND WIFE, 
THELMA G. TOLAR. 

(Filed 12 December, 1951.) 
1. Reference § l b  

Upon the hearing upon exceptions to the referee's report, the trial judge 
in his supervisory power has authority to amend, modify, set aside, con- 
firm, or disaffirm the report, which authority includes the power to make 
such additional findings of fact a s  the court deems ad.risable. 

2. Taxation 5 40g- 

The persons named a s  owners of the land, who were residents of the 
county, were dead a t  the time of the institution of the fax foreclosure suit. 
Summons against them was returned "not found." Service by publication 
was had against the persons named a s  owners and "all persons claiming 
any interest in the lands." Held:  Judgment of forecloswe was not binding 
upon the heirs a t  law, residents of the county. 

3. Evidence 37- 
A party may not object that the original record xa:S not introduced in 

evidence when it  is disclosed that  such record was in his own possession. 

4. Judgments  2 5 -  

A judgment which is void for want of service of process may be attacked 
in any proceeding. 

5. Taxation § 40g- 

Publication of notice in a tax foreclosure suit to "all persons claiming 
any interest in the lands" is ineffective as  to unnamed claimants, since it  
offends the constitutional guarantee of due process of' law, G.S. 105-391, 
and a s  to such persons the entire proceeding is roid. 

6. Sam-Purchaser at tax foreclosure is charged with notice of want  of 
valid service when record discloses such defect. 

While a purchaser a t  a judicial sale is only required to ascertain from 
the record if the court had jurisdiction of the parties and subject matter 
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and that the judgment authorized the sale, when the judicial sale is a tax 
foreclosure it is the duty of the purchaser to investigate or cause to be 
investigated all sources of title, and when the record discloses that process 
was not served on those named as owners and fails to show affidavit pre- 
requisite for service by publication, grantees in m e w e  conveyance from the 
county are charged with notice and will not be protected against the rights 
of the true owners who were not serred with process in the tax foreclosure 
suit in any manner sanctioned by law. 

The commissioner's deed to the county as purchaser a t  a tax foreclosure 
sale and the county's subsequent deed to the purchaser of the land from 
it, conveying the interest conveyed to it by the commissioner's deed, are 
no more than quitclaim deeds, and the purchaser from the county can 
acquire no better title than that conveyed in the commissioner's deed. 

8. Taxation 4Od- 
No statutes of limitation bar the right of the owners of land to assert 

their title as against a tax foreclosure in which they were not made parties 
or served with process in any manner sanctioned by law. 

APPEAL by defendants from Williams, J., April Term, 1951, Ronmox. 
Affirmed. 

Civil action in ejectment heard on report of referee. 
One James M. Smith, a resident of Robeson County, died intestate on 

or about 27 February 1934, seized and possessed of two tracts of land 
described in  the complaint. Said land had been listed for taxes in his 
name on the tax books of Robeson County for 1934 and prior years. On 
11 September 1934, Robeson County instituted a tax foreclosure action 
against Smith and his wife, both of whom were then dead, for the collec- 
tion of the taxes then in default. The  summons in the action was re- 
turned endorsed by the sheriff "Not Found." 

I n  respect to said action, the clerk's docket discloses the following 
entries: ('Publication October 5, 1934. Affidavit of Pr in ter  and Order 
signed November 7, 1934. Judgment of Foreclosure Janua ry  22, 1935. 
Decree of Confirmation J u n e  10, 1935." 

None of plaintiffs, heirs a t  law of Smith, were made parties or served 
with process. The service of summons by publication was addressed to 
the defendants in the action "And all persons claiming any interest i n  the 
lands herein described." The only attempted service on plaintiffs is such 
as may have been effected by said phrase in the notice of the action 
pending. 

A commissioner was appointed; the land was sold and purchased by 
the county, to which the commissioner executed a foreclosure deed 10 
J u n e  1935. On  5 March 1946, Robeson County conveyed the premises 
to the defendant Deans by deed without warranty but containing the 
following : 
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"The interest hereby conreped is that conreycd by F. D. Priest, Com- 
missioner, to Robeson County by deed recorded in Book 8-P, a t  page 100, 
Robeson County Registry." 

Deans entered into possession of the locus and remained in possession 
until 17 February 1948, on which date he vonveyed the same by warranty 
deed to the defendant F. L. Tolar. 

This action was instituted 7 April 1948, and at  the .4ugust Term 1948 
w'as referred, by consent. The referee, after hearing, found the essential 
facts and concluded that  (1) the deeds from the commissioner to the  
county, to Deans, to Tolar, conreyed a fee simple title to the locus; (2) 
the plaintiff's cause of action is barred by the one -ye~r  (G.S. 105-393), 
the three-year (G.S. 1-52), and the ten-year (G.S. 1-56) statute of limi- 
tations; and ( 3 )  the plaintiffs have no interest in or title to the locus. 

When the cause came on for hearing in the court below on the excep- 
tions to the referee's report, the plaintiffs withdrew their exceptions t o  
the findings of fact made by the referee nnd the cause was heard upon 
their exceptions to the referee's conclusions of law. The court, in its 
judgment, recited the following facts : 

". . . and i t  appearing to the Court from the uncontradicted evidence 
taken before the Referee, and the record, that the plaintiffs in this action 
were not named parties in the foreclosure proceeding instituted by Robe- 
son County in the summons or caption in said suit, and that  the plaintiffs 
at  the time this suit was instituted were living in Robeaon County, North 
Carolina, and amenable to process of this Court, and that  summons was 
not served upon them in this action except by publication as set out in 
the findings of fact of the referee, said findings of fact are adopted by the 
Court as set out in  said report . . ." 

I t  concluded that  the foreclosure suit was not properly constituted, t he  
court did not acquire jurisdiction, and judgment entered therein is void. 
I t  thereupon sustained the exceptions to the referee's ronclusions of law 
and rendered judgment for the plaintiffs. The defendants excepted and 
appealed. 

Johnson h Johnson for plnintiff nppellees. 
George T .  Deans, defendnnt ,  i n  propria pemonn, nnd Varser ,  M c I n t y r e  

& H e n r y  for defendanfs  Tolnr.  

BARNHILL, if. Did the court err  (1) in making additional findings of 
fact, and (2) in holding that the plaintiffs are the owners of the land in 
controversy? These are the questions the defendants pose for decision. 
Each must be answered in the negative. 

As the cause came on for hearing before the trial judge on exceptions 
to the report of the referee, he was not bound by the findings of fact o r  
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conclusions of law made by the referee. Instead he, in the exercise of his 
supervisory power, was vested with full authority to amend, modify, set 
aside, confirm, or disaffirm the report. This included the authority to 
make such additional findings of fact as he deemed advisable. Keith V .  

Silvia, 233 N.C. 328. 
I t  is now settled law in this jurisdiction that in a tax foreclosure action ' 

the owners of the equity of redemption must be made ~ a r t i e s  to the action 
and served with process. Comrs. of Roxboro v. Bumpass, 233 N.C. 190; 
Eason v. Spence, 232 N.C. 579, 61 S.E. 2d 255 ; Wilmington v. Jlerrick, 
231 N.C. 297, 56 S.E. 2d 643. 

The failure to make the owners parties to the action and have them 
served with process is not a mere irregularity or defect of procedure. I t  
is the omission of an essential requirement of due process which renders 
the whole proceedings, as to those not ~ a r t i e s ,  void and of no effect. 
Comrs. of Roxbor~ v. Bwmpass, supra; Eason v. Spence, supra. 

That the validity of the judgment in the foreclosure proceeding was 
subject to challenge in this action is well settled by the decisions of this 
Court. Powell v. Turpin, 224 N.C. 67, 29 S.E. 2d 26; Hill v. Stansbury, 
224 N.C. 356, 30 S.E. 2d 150; Monroe v. Xivcn, 221 N.C. 362, 20 S.E. 
2d 311. 

While it is true that one who buys at a judicial sale is required only to 
look to the record to see if the court had jurisdiction of the parties and 
the subject matter of the proceeding and that the judgment authorized 
the sale, Graham v. Floyd, 214 N.C. 77, 197 S.E. 873, this rule, even if 
applicable here, can bring little comfort to the defendants. The only 
persons named as parties defendant were dead. The summons as to them 
was returned unserved. They, before their death, were residents of the 
county, and it does not appear that the required affidavit for service by 
publication was filed. Nor does the judgment recite service. These are 
defects disclosing the want of jurisdiction, readily discoverable by anyone 
who might search the record. 

The contention that the original record is not now available does not 
affect this conclusion. Furthermore, in this connection, it was stated 
here, and not denied, that the record of the hearing before the referee 
discloses that the judgment roll in the foreclosure proceeding was traced 
to the office of one of the defendants. They cannot now complain that 
the plaintiffs failed to produce it. 

The publication of notice to "all persons claiming any interest in the 
lands" made in the foreclosure proceeding does not remedy the lack of 
service of summons. Speaking to the subject in Eason v. Spence, supra, 
Ervin, J., says : 

". . . it is now well established by authoritative decisions that the pro- 
visions of section 5 of Chapter 260 of the Public Laws of 1931 relating 
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to the posting of notices and the making of general advertisements as a 
procedure for bringing unnamed claimants before courts in tax fore- 
closure suits offend the constitutional guaranty of due process of law 
because such procedure does not afford the claimants reasonable notice 
and reasonable opportunity to be heard." 

The limited scope or purpose of such notice as now required by G.S. 
105-391 is likewise discussed in Wilmington .c. Merrick, supra. . - 

I n  any event, the judicial sale upon which defendmts rely was a tax 
foreclosure sale and "it is the duty of one who would purchase a tax title 
to investigate, or cause to be investigated, all sources of title, 'and if he 
fail to do so, it is his folly, against which the law, t'hat encourages no 
negligence, will give him no relief.' ( F o y  z.. Haughton, 85  N.C. 169)'' 
Wilmington v. Merrick, 234 N.C. 46. This rule applies with particular 
force when the very contents of the deed the purchaser receives puts him 
on notice that no title is assured but, as here, the grantor con4eys only 
such title as he received under the commissioner's deed. 

No statute of limitations bars the right of plaintiff,~ to maintain this 
action. Comrs. of Roxboro v. Bumpass, supra. 

The commissioner's deed to the county and the county's deed to Deans 
are no more than quitclaim deeds. Wilmington v.  rick, supra (234 
N.C. 46). The defendant purchased a "pig in the poke," but when he 
opened the bag he found no pig. For  him the situati'on is unfortunate. 
I t  is nonetheless a situation for which the law affords n13 relief. 

The judgment entered in the court below is 
Affirmed. 

ALICE STAFFORD V. DAVID DRAPER WOOD, LEWIIS M. CONK, TEX- 
TILE WORKERS UNION O F  AMERICA, CIO, JOHN P. CHAVIS. AND 

KENNETH E. BRYSON. 

(Filed 12 December, 1951.) 
1. Courts 5 2- 

A court must observe the limits of its own authority, and stay or dismiss 
ti legal proceeding of its own motion in case it lacks power to try the cause. 

2. Associations QS l,5- 

A t  common law, an unincorporated association is but: a body of individ- 
uals acting together, and has no legal entity or existence independent of 
its members, and therefore may not take, hold, or transfer property, or sue 
or be sued. 

3. Associations Q 8- 
Under the provisions of G.S. 1-97 (6) any unincorporated association. 

including an unincorporated labor union, whether resident or nonresident. 
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which does business in North Carolina by performing any of the acts for 
which it was formed, is subject to suit as a separate legal entity, and may 
be served with process in the manner prescribed by the statute. 

4. Same: Process 9 8d- 
A finding that a foreign, unincorporated labor union had an affiliated 

local union in a county of this State, without any Anding as to the connec- 
tion between the nonresident union and the resident local union, is insu5- 
cient to sustain the conclusion that the nonresident union was doing busi- 
ness in this State by performing acts for which it was formed so as to 
justify the service of process on it under G.S.. 1-97 (6) .  

5. Sam- 
Service of process on a foreign unincorporated labor union by service on 

an individual named its "agent" is a nullity, since it is not accordant with 
the manner prescribed by statute for service of process upon such asso- 
ciation. 

SEPARATE appeals by defendants, the Textile Workers Union of Amer- 
ica, CIO, and David Draper Wood, from Crisp,  Special Judge, a t  the 
February Term, 1951, of RICHMOSD. 

Civil action for tort heard upon the special appearance of the defend- 
ant, the Textile Workers Union of America, CIO, and the demurrer of 
the defendant, David Draper Wood. 

For  convenience of narration, the defendants, Kenneth E. Bryson, 
John P. Charis, and David Draper Wood, are hereinafter called by their 
respective surnames, and the defendant, the Textile Workers Cnion of 
America, CIO, is hereinafter designated as the Textile Workers Union. 

This civil action grows out of a collision between a motor truck owned 
by Bryson and operated by Chavis, and a passenger automobile driven by 
Wood, which occurred upon a public highway in Richmond County, 
S o r t h  Carolina, 13 August, 1949. The plaintiff, Alice Stafford, who 
was a guest in the passenger automobile, sues Bryson, Chavis, Wood, and 
the Textile Union for damages for personal in jury  suffered by 
her in the collision. She filed a complaint averring in specific detail that  
the collision was proximately caused by the concurrent negligence of 
Charis  and Wood in the operation of the motor vehicles i n  their charge; 
and that their concurrent negligence is imputable to Bryson, the alleged 
employer of Chavis, and the Textile Workers Union, the alleged employer 
of Wood, under the doctrine of respondeat superior. 

The summons, the complaint, and the other proceedings in the court 
below disclose that  the Textile Workers Union is an  unincorporated labor 
union, having its principal office in New York City, New York. Sum- 
nons for i t  was issued to  Richmond and Wake Counties. The  Sheriff 
)f Richmond County made return that  he served the summons directed 
:o him "by delivering a copy of the summons and a copy of the complaint 
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to . . . Joel Layton, agent" of the Textile Workers Union, and the 
Sheriff of Wake County made return that he served the summons directed 
to him "by delivering a copy of the summons and a copy of the complaint 
to . . . Hon. Thad Eure, Secretary of State for the State of North 
Carolina," as process agent of the Textile Workers Union. 

The Textile Workers Union, through counsel, entered a special appear- 
ance and moved to dismiss the action as to i t  for want of jurisdiction, 
alleging in detail that it had not been brought into clmrt by any proper 
service. 

IJpon the hearing on the special appearance, the trial judge found 
these facts : That the Textile Workers Union had an affiliated local union 
in Richmond County, North Carolina, on the date this action was insti- 
tuted ; that the Textile Workers Union had not appointed a resident pro- 
cess agent in this State; that the Sheriff of Wake County had served the 
summons directed to him upon the Secretary of Stai;e as recited in his 
return; and that the Secretary of State had forwarded the copy of the 
summons and the copy of the complaint to the last known address of the 
Textile Workers Union. He  concluded as matters of law that the Textile 
Workers Union was doing business in North Carolina within the pur- 
view of G.S. 1-97 (6)  because it "had an affiliated local union in Rich- 
mond County"; that the Secretary of State was the lawful process agent 
of the Textile Workers Union under G.S. 1-97 (6)  because it had failed 
to appoint a resident process agent of its own selection; and that the 
service of summons on the Secretary of State was binding on the Textile 
Workers Union. The Judge thereupon denied the motion to dismiss 
lodged by the Textile Workers Union on its special appearance, and the 
Textile Workers Union appealed, assigning the conclusions of law and 
ruling of the judge as error. 

Wood demurred in writing to the complaint, asserting that it does not 
state facts sufficient to constitute a cause of action against him. The 
judge overruled the demurrer, and Wood appealed, asgigning that ruling 
as error. 

I ' i t tman Le. Webb  and McNeil l  Wa tk in s  for p la in t i f ,  appellee. 
Robert S. Cahoon for the defendants, David Draper Wood and the 

Text i le  Workers  Union,  appellants. 

ERVIN, J. I t  appears on the face of the record that the Textile Work- 
ers Union is an unincorporated labor union. I n  consequence, we neces- 
sarily consider at  the outset whether this organization is such a being as 
can be subjected to the jurisdiction of the court. Jirskins v. Carraway, 
187 N.C. 405, 121 S.E. 657. I n  the very nature of things, a court must 
observe the limits of its own authority, and stay or dismiss a legal pro- 
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ceeding of its own motion in case i t  lacks power to try the cause. Hender- 
son County v. S m y t h ,  216 N.C. 421, 5 S.E. 2d 136 ; Miller v .  Roberts, 212 
N.C. 126, 193 S.E. 386; Nelson v. Relief Department, 147 N.C. 103, 
60 S.E. 724. 

An unincorporated association is merely a body of individuals acting 
together, without a corporate charter, but upon the methods and forms 
used by incorporated bodies, for the prosecution of some common enter- 
prise. Hecht v. Malley, 265 U S .  144, 44 S. Ct. 462, 68 L. Ed. 949. At 
common law such an association is not an entity, and has no existence 
independent of'its members. This being true, an unincorporated associa- 
tion has no capacity at  common law to contract. or to take, hold, or trans- 
fer property, or to sue or be sued. Lodge v. Benevolent Asso., 231 N.C. 
522, 58 S.E. 2d 109. I n  short, the common law regards an unincorpo- 
rated association as an "airy nothing," or a "non-existent legal ghost," 
no matter how powerful it may be in reality. Lodge v. Benevolent Asso., 
supra; Nelson z'. Relief Department, supra. The common law view that 
an unincorporated association does not exist as a legal entity and can 
neither sue nor be sued still prevails in this State, except to the extent it 
has been altered by statute. Ionic Lodge v. Masons, 232 N.C. 648, 62 
S.E. 2d 73, and 232 N.C. 252, 59 S.E. 2d 829. 

The common law rule that an unincorporated association cannot be 
sued was applied to unincorporated labor unions in these cases : Hallman 
v. Union, 219 N.C. 798, 15 S.E. 2d 361; Citizens Co. v. Typographical 
Unio.n, 187 N.C. 42, 121 S.E. 31; Tucker  r. Eatough, 186 N.C. 505, 
120 S.E. 57. 

Subsequent to the rendition of these decisions, the Legislature enacted 
chapter 278 of the 1943 Session Laws, which is now embodied in G.S. 
1-97 (6)  and reads as follows: 

"Any unincorporated association or organization, whether resident or 
nonresident, desiring to do business in this State by performing any of 
the acts for which it was formed, shall, before any such acts are per- 
formed, appoint an agent in this State upon whom all processes and 
precepts may be served, and certify to the clerk of the Superior Court of 
each county in which said association or organization desires to perform 
any of the acts for which it was organized the name and address of such 
process agent. I f  said unincorporated association or organization shall 
fail to appoint the process agent pursuant to this subsection, all precepts 
and processes may be served upon the Secretary of State of the State of 
North Carolina. Upon such service, the Secretary of State shall forward 
a copy of the process or precept to the last known address of such unin- 
corporated association or organization. Service upon the process agent 
appointed pursuant to this subsection or upon the Secretary of State, if 
no process agent is appointed, shall be legal and binding on said associa- 
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tion or organization, and any judgment recorered in any action com- 
menced by service of process, as provided in this subsection, shall be valid 
and may be collected out of any real or personal property belonging to 
the association or organization. Any such unincorporated association or 
organization, now performing any of the acts for which it was formed, 
shall, within thirty days from the ratification of this subsection, appoint 
an agent upon whom processes and precepts may be served, as provided 
in this subsection, and in the absence of such appointment, processes and 
precepts may be served upon the Secretary of State, as provided in this 
subsection. Upon such service, the Secretary of State shall forward a 
copy of the process or precept to the last known address of such unincor- 
porated association or organization." 

This statute clearly manifests the legislative intent to make all unin- 
corporated associations or organizations doing business in North Caro- 
lina legally accountable as separate entities for acts done by them in fur- 
therance of the objects for which they are formed. 

When the statute is read aright, i t  does these things : (1) I t  provides 
that any unincorporated association or organization, whether resident or 
nonresident, which is doing business in North C'arolina by performing 
any of the acts for which it is formed, is subject to suit as a separate legal 
entity; and ( 2 )  i t  prescribes the manner in which service of process is 
to be made upon such association or organization when it is so sued. I t  
necessarily follows that an unincorporated labor union, whether resident 
or nonresident, which is doing business in this State by performing any of 
the acts for which it is formed, is suable as a separate legal entity. 

Notwithstanding our decision as to the suability of unincorporated 
labor unions, we are compelled to hold on the present record that the 
court below erred in denying the motion of the Textile Workers ITnion 
lodged on its special appearance for a dismissal of the action as to i t  for 
want of jurisdiction over it. Under G.S. 1-97 (6) ,  tEe service of process 
upon the Secretary of State is not binding on an unincorporated associa- 
tion or organization unless it is doing business in Xorth Carolina by per- 
forming acts for which it is formed. There is no faciual foundation for 
the legal conclusions and ruling that the Textile Worb:ers ITnion has been 
brought before the court by a proper service of precess in this action. 
The underlying finding that the Textile Workers Tlnion had an affiliated 
local union in Richmond County, North Carolina, on the date this action 
mas instituted merely indicates an undefined connection between the non- 
resident Textile Workers Union and the resident local union. 2 C.J.S. 
988. I t  does not show, however, that the Textile Workers Union is doing 
business in  North Carolina by performing acts for which i t  is formed. 
Radio Stat ion v. EiteZ-McCvllouqk, 232 N.C. 287, 59 S.E. 2d 779. The 
court below properly paid no heed to the supposed service of process upon 
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"Joel Layton, agent." S u c h  attempted service was unavailing, f o r  i t  
ignored the  s ta tu tory  provision relat ing to  service upon unincorporated 
associations o r  organizations. Medlin v. Ebenezer Methodist Church, 132 
S.C. 498,129 S.E. 830; International Brotherhood of Boilermakers, Ir0.n 
Shipbuilders, Welders and Helpers of America v. Wood, 162  Va .  517, 
175 S.E. 45. 

W e  pretermit  a n  analysis of the  allegations which the  complaint levels 
a t  the  defendant Wood. T h a t  pleading was ample to  withstand his  
demurrer .  

E r r o r  on the  appeal  of t h e  defendant, Textile Workers  Union of 
America. 

dffirmed on the appeal  of the  defendant, David D r a p e r  Wood. 

FRED DONLOP v. GROVER EUGENE SNYDER. 

(Filed 12 December, 1951.) 

1. Negligence §§ l o b  ( I ) ,  1%: Trial § ZZa- 
On motions to nonsuit on the ground of lack of sufficient evidence of 

negligence and on the ground that  plaintiff's evidence establishes contribu- 
tory negligence a s  a matter of law, the evidence must be considered in the 
light most favorable to plaintiff, giving him the benefit of every reasonable 
intendment and legitimate inference fairly deducible therefrom. 

2. Trial § ZZb- 
I n  determining motions to nonsuit, defendant's evidence must be ignored 

in so f a r  as  it  is in conflict with that of plaintiff, but may be considered 
in so f a r  as  it  is favorable to plaintiff or tends to clarify or explain plain- 
tiff's evidence. 

3. Negligence § l9c- 
Nonsuit on the ground of contributory negligence may be allowed only 

when plaintiff's own evidence establishes contributory negligence so clearly 
that no other reasonable inference is deducible therefrom. 

4. Automobiles 5s 81, 1Sh (2)-Evidence tending to show t h a t  plaintiff 
was first in intersection held fo r  jury on  issue of negligence. 

Plaintiff's evidence to the effect that  before entering a n  intersection he 
stopped and looked in both directions and, seeing no vehicle approaching, 
entered upon the intersection, and that the front part of his car had cleared 
the intersection when defendant's car, approaching from plaintiff's right, 
struck the right rear of plaintiff's car, i s  held sufficient to be submitted to 
the jury on the issue of defendant's negligence, since i t  supports the infer- 
ence that plaintiff was first in the intersection and that defendant negli- 
gently failed to yield the right of way as  required by G.S. 20-155 ( b ) .  
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5. Automobiles 88 81, 18h (3)-That defendant's car approached inter- 
section from plaintiffs right a t  approximately same time held not sole 
reasonable inference from evidence. 

PlaintiR's evidence tended to show that on a rainy, foggy night he 
stopped before entering an intersection, and, seeing no vehicle approaching 
from either direction, entered upon the intersection rtnd, after the front 
part of his car had cleared the intersection and while he was still traveling 
slowly in second gear, was struck by defendant's car which approached 
the intersection from plaintiff's right. There was ex-iclence that plaintiff's 
view of the street in the direction from which defendant approached was 
unobstructed for some 400 feet, and the evidence further showed that plain- 
tiff's car was hit with such force as to knock it beyond the curb, where it 
snapped off a fire hydrant, broke off a fourteen inch telephone pole, and 
struck a tree with such force as to crush the car in ten inches. Plaintiff 
also introduced testimony of a declaration of defendant that he saw plain- 
tiff in the intersection but was traveling too fast tc stop. Held: That 
defendant's car was a t  a point relatively remote when plaintiff entered the 
intersection is an inference equally logical as the inference that the two 
cars approached the intersection a t  approximately the same time, G.S. 
20-155 ( a ) ,  and therefore nonsuit on the ground of contributory negligence 
was properly denied. 

6. Trial $22~- 
Contradictions and discrepancies, even in plaintiff's evidence, are for the 

jury and not the court. 

7. Negligence 5 19- 
Nonsuit for contributory negligence may not be allowed even if a phase 

of plaintiff's own evidence tends to establish this defense as a reasonable 
inference, when such evidence, construed contextually with plaintiff's other 
evidence, supports the opposite conclusion with equal logic. 

APPEAL by defendant from S h a r p ,  Special  Judge, arid a jury, a t  May 
Civil Term, 1951, of DAVIDSON. 

Civil action to recover for personal injuries and property damage 
resulting from a collision of two automobiles in a street intersection due 
to the alleged negligence of the defendant. 

The record discloses these background facts: The collision occurred 
about midnight, 23 October, 1950, a t  the intersection of West Third and 
North State Streets, which is within a residential district of the city of 
Lexington, Nor th  Carolina. The electric traffic signal device over the 
center of the intersection had been cut off. The  plaintiff was driving his 
Chevrolet coach westwardly on West Third  Street, which is about 24 feet 
wide. The  defendant was driving his Oldsmobile southwardly on North 
State Street (width not shown). There was no stop sign on the side of 
either street approach to the intersection. A slow rain was falling, the 
streets were wet, "and i t  was foggy." 

The plaintiff testified that  as he approached the intersection his brakes 
"and lights were all right," and his  "windshield wiper was working." 
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He then gave this narrative of how the wreck occurred : "Before starting 
across the intersection I pulled up and stopped about 5 feet from the 
intersection. When I stopped I looked both ways up and down the street. 
I did not see anybody coming on State Street, North or South. After 
looking in both directions, I pulled on and was going in second gear at  
the time I was hit. At the time I was hit the front of my car was across 
State and Third Streets" (out of the intersection). The plaintiff also 
stated : "When I came up and stopped, I could see about a block up North 
State Street,"-the direction from whence the defendant was coming. 
The plaintiff was knocked unconscious. The evidence discloses that the 
points of impact on the two cars were as follows: the front part of the 
defendant's car struck the plaintiff's car "just back of the right door." 

Police Officer Parker testified that from a point 5 feet from the inter- 
section "you could see approximately 400 feet North on North State 
Street." On cross-examination, he testified, "I never measured the 
blocks. They are approximately 400 feet, but I could see a block.'' How- 
ever, the record reveals that the testimony of Officer Parker as to sight 
distances was based on estimates made on the premises the day of the trial, 
during a break in his testimony, and in response to yequest of counsel. 

The plaintiff's evidence further discloses that his car was knocked 
beyond the curb, where it snapped off a fire hydrant, broke off a l 4 i n c h  
telephone pole, and ended up against a tree with such force the left side 
of the plaintiff's car was crushed in 10 inches and "demolished." The 
plaintiff testified that the defendant later came to see him at the hospital 
and that the defendant said "he saw me in the intersection but was com- 
ing so fast he could not stop." 

Issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury and answered in favor of the plaintiff. 

From judgment on the verdict awarding the plaintiff damages, the 
defendant appeals, assigning errors. 

Philip R. Craver and Stoner d? Wilson for plainti f ,  appellee. 
Don A. Walser for defendant, appellant. 

JOHNSON, J. The only exceptions brought forward on this appeal 
relate to the refusal of the trial court to allow the defendant's motion for 
nonsuit made at the conclusion of the plaintiff's evidence and renewed a t  
the close of all the evidence. 

The defendant contends the motion for nonsuit should have been al- 
lowed for the reasons (1) that the evidence fails to make out a prima facie 
case of actionable negligence against the defendant, but ( 2 )  if so, that 
the plaintiff's evidence establishes contributory negligence as a matter 
of law. 
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I n  determining the questions thus presented the rule is that  the evidence 
must be considered in its light most favorable to the plaintiff "and he is 
entitled t o  every reasonable intendment and legitimate inference fairly 
deducible therefrom." Brafford v. Cook,  232 N.C. 699, 62 S.E. 2d 327. 
See also Fowler v. Atlant ic  Company ,  Inc . ,  ante, 542; Errtin v. M i l l s  Co., 
233 N.C. 415, 64 S.E. 2d 431. 

And where, as here, the motion for judgment of nonsuit is renewed a t  
the close of all the evidence, the court may considel- ('so much of the 
defendant's evidence as is favorable to  the plaintiff or tends to clarify or 
explain evidence offered by the plaintiff not illconsistent therewith: but 
i t  must ignore that  which tends to establish another and different state 
of facts or which tends to contradict or  impeach the testimony presented 
by the plaintiff." B u n d y  v. Powell,  229 N.C. 707. p. 711, 51 S.E. 2d 307. 
See also Howard v. Bell,  232 N.C. 611, 68 S.E. 2d. 323. 

C'ontributory negligence is an  affirmatire defense which must hc 
pleaded and proved. G.S. 1-139. However, the defendant may take 
advantage of such plea on motion for nonsuit "when the facts necessary 
to show contributory negligence are established by the plaintiff's own 
evidence." B u n d y  v. Powell,  supra. But, i t  trill not do for the court to 
rely on any  par t  of the evidence offered by the defendant. B u n d y  2,. 

Powell, supra;  Beck v. Hooks,  218 N.C. 105, p. 112, 10 S.E. 2d 60'4; 
Lunsford v. i l fanufacturing Go., 196 N.C. 510, 146 8.13. 129. 

And i t  is firmly established by the decisions of this Court that  a motion 
for nonsuit on the ground of contributory negligence shown by the plain- 
tiff's evidence will be allowed only when the evidence is so clear that  no 
other reasonable inference is deducible therefrom. B u n d y  v. Pozcdl .  
supra;  Fowler v. Atlant ic  Company ,  Inc.,  supra. 

An examination of the evidence in  the light of thew principles of law 
impels the conclusion that  the plaintiff made out a prima facie case of 
actionable negligence, free of facts and circumstances shown by his own 
evidence entitling the defendant to judgment of nonsuit on the ground 
of contributory negligence. 

This conclusion is supported by the evidence shoning these factor<: 
(1 )  that  the night was rainy and foggy, indicating limited risibility: 
(2)  that  the plaintiff, aftcr stopping and looking, nro\ed slowly through 
the intersection in second gear, and was hit  from the right side as the 
front  part  of his car was emerging from the far  side of the intersection: 
(3 )  the defendant's admission that  he saw the plaintiff ('in the intcr- 
section but . . . was coming so fast he ~ o u l t l  not stop"; and (4 )  thc 
evidence as to the position and condition of the plainiiff's car after the 
wreck, showing i t  was practically demolished,-knocked sideways beyond 
the curb and embedded in a tree, after breaking off a .lire hydrant and a 
14-inch telephone pole. 
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This evidence supports the inference that the plaintiff was first in the 
intersection and that defendant negligently failed to yield the right of 
way to him as required by G.S. 20-155 (b),  as amended. This statute 
provides that ('The driver of a vehicle approaching but not having entered 
an intersection . . . shall yield the right-of-way to a vehicle already 
within such intersection . . ." See Kennedy v. Smith, 226 N.C. 514, 
39 S.E. 2d 380; Crone v. Fisher, 223 N.C. 635, 27 S.E. 2d 642; Yellow 
Cab Co. v. Sanders, 223 N.C. 626, 27 S.E. 2d 631 ; Piner v. Richter, 202 
N.C. 573,163 S.E. 561. See also 8. v. Hilt, 233 N.C. 61, 62 S.E. 2d 532, 
where Ervin, J., succinctly states and explains the rules governing the 
rights and duties of motorists approaching and entering highway and 
street intersections. 

The defendant urges that the plaintiff proved himself out of court on 
the theory of contributory negligence when he offered evidence tending 
to show that from a point 5 feet from the intersection, where he stopped 
before entering, he could see up the side street "almost a block" in the 
direction from which the defendant was approaching, and that he looked 
up the street but saw no car coming. From this, the defendant insists 
it is inferable that the plaintiff failed to see the obvious and is chargeable 
with contributory negligence as a matter of law for failure to observe the 
defendant's approach and yield the right of way to him, under the pro- 
visions of G.S. 20-155 (a), which direct that "when two vehicles approach 
or enter an intersection . . . a t  approximately the same time, the driver 
of the vehicle on the left shall yield the right-of-way to the vehicle on the 
right . . ." 

Here, the defendant's argument seems to be grounded on the assump- 
tion that this evidence conclusively shows the two cars approached the 
intersection at  approximately the same time. Such does not appear. 
The evidence does not give the defendant's car any fixed location. The 
plaintiff said he looked and did not see the defendant's car. It is simply 
negative evidence. While this testimony may support the inference that 
the two cars approached the intersection ('at approximately the same 
time," with equal logic i t  supports the inference that the defendant's car 
was a t  a point relatively remote from the intersection when the plaintiff 
looked. He  said he could see up the street about a block. That the 
defendant was some considerable distance up the street when the plaintiff 
said he stopped and looked is supported by the physical evidence at the 
scene of the wreck tending to show that the defendant was driving at  a 
high rate of speed ; whereas the plaintiff said he moved through the inter- 
section in second gear and was hit as he was emerging on the far  side. 

True, this phase of plaintiff's evidence tends to contradict other aspects 
of his evidence, particularly the testimony as to the defendant's admission 
that the plaintiff was first in the intersection,-that defendant said he saw 



633 IN T H E  SUPREME COURT. [234 

plaintiff in the intersection ('but was coming so fast he could not stop." 
But, i t  is the rule in such cases that L'djscrepancies and contradictions, 
even in plaintiff's evidence, are for the twelve and not for the court." 
Brafford v. Cook, supra (232 N.C. 699, p. 701). See also Maddo.?: c. 
Brown, 233 N.C. 519, 64 S.E. 2d 864, and cases cited. 

A single phase of the plaintiff's evidence tending to weaken or contra- 
dict other aspects of his evidence and tending to show negligence on his 
part may not be lifted out of context and construed scl as to warrant sus- 
taining a motion for nonsuit on the ground of contributory negligence 
when on the rest of the evidence, or upon a contextual interpretation of 
the whole of it, in the light most favorable to the plaintiff, the opposite 
inference that the plaintiff was free of contributory negligence is reason- 
ably deducible therefrom. A motion for nonsuit on the ground of con- 
tributory negligence may be sustained when, and only when, no other 
reasonable inference is deducible from the plaintiff's evidence. Fowler 
v. Atlantic Co., Inc., supra (ante,  542) ; Xaddox  v. Brown, 232 N.C. 
244, p. 249, 59 S.E. 2d 791; Gladden v. Setzer, 230 N.C. 269, 52 S.E. 2d 
804; Thomas v. Motor Lines, 230 N.C. 122, 52 S.E. 2d 377; Bundy  r .  
Powell, supra (229 N.C. 707). 

The question of whether i t  was showil that the dsfendant's car wa.: 
without headlights as alleged by the plaintiff, treated in the briefs and 
debated on the argument, does not seem to be of controlling importance 
one way or the other. 

The plaintiff's evidence being susceptible of dual inferences on both 
the issue of negligence and that of contributory negligence, the case was 
properly submitted to the jury. The jury resolved the conflicting infer- 
ences in favor of the plaintiff in a trial in which we find 

No error. 

WARREN F I T C H ,  ADMINI~TRATOR OF THE: ESTATE OF E D W I N  A L O N Z O  
F I T C H ,  DECEASED, V. S E L W Y N  V I L L A G E ,  INC., A CORPORATIOX. 

(Filed 12 December, 1951.) 
1. Negligence 8 4b- 

Ponds, pools, lakes, streams, reservoirs, and other bcdies of water do not 
per 8e constitute attractive nuisances, and while the owner of land upon 
which there is an artificial body of water mag be guilty of negligence in 
failing to provide reasonable safeguards against injuries to children when 
he has notice, actual or constructive, that children of tender gears fre- 
quent the place, no such duty arises in regard to a branch or stream flowing 
in its natural state. 



FALL TERM, 1061, 

The complaint alleged that plaintif?'e intestate, aged two years and eight 
months, was drowned when he fell into a stream running through defend- 
ant's land near the house in which he lived, which his parents rented from 
defendant, and averred negligence on the part of defendant in that it had 
constructive notice that children frequented the place and had not erected 
any fence, guard rail or obstruction to keep them away from the open 
waters. HeM: Demurrer to the complaint on the ground that it fails to 
state a came of action was properly allowed. 

APPEAL by plaintiff from Crisp, Special Judge, August Extra Civil 
Term, 1951, of MECKLBNBURQ. 

This is an action to recover for the wrongful death of plaintiff's 
intestate, his minor son, Edwin Alonzo Fitch, who was drowned in 
Sugar Creek in the City of Charlotte on 6 October, 1950, at the age of 
two years and eight months. 

The pertinent facts, as alleged by the plaintiff, are as follows: 
1. The defendant corporation owns a tract of land consisting of slightly 

more than 28 acres in the City of Charlotte, lying on both sides of Wake- 
field Drive, and bounded on the westerly side by Sugar Creek, the defend- 
ant's westerly boundary extending to the center line of Sugar Creek. 

2. That during 1950 and prior to the death of plaintiff's intestate, the 
defendant erected on said property a large multiple-unit rental housing 
project known as Selwyn Village Apartments. 

3. That on and prior to 6 October, 1950, plaintiff's intestate lived with 
his parents and his brother in one of the defeudant's apartments known 
as No. 231A, Wakefield Drive; that this apartment was located about 
19 yards from Wakefield Drive and about 20 yards from the easterly 
banks of Sugar Creek; that the banks of Sugar Creek, i n  the vicinity of 
the apartment house, dropped to a depth of about 15 feet to the waters 
of the creek, within a distance of about 10 feet, the bank being gradually 
sloping a t  some points and steep and precipitous at  others; that the depth 
and current of Sugar Creek varied from a slow, sluggish stream not over 
a foot deep in very dry weather, to a more swiftly flowing stream with 
a depth of about three and one half feet after a heavy or prolonged 
rainfall. 

4. That on the occasion in question, there was n o  fence or other ob- 
struction to prevent small children from falling or climbing down the 
creek  bank^ to the open waters of Sugar Creek; that defendant knew, or 
bv the exercise of reasonable care could have known, that the banks and 
waters of Sugar Creek, as i t  passed over the apartment properties, wa's 
a common resort of children and constituted a condition which was in- 
herently dangerous to small children. 

5. That on the morning of 6 October, 1950, while at  play, and at the 
moment when his mother had stepped indoors to answer her doorbell, 
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plaintiff's intestate wandered down to the waters of ;Sugar Creek, on the 
defendant's properties, fell into the creek and was drowned. 

6. That  the death of plaintiff's intestate was due to, caused and oc- 
casioned by, and followed as  a direct and proximate result of the negli- 
gence of the defendant, its agents and servants, in tha t :  The  defendant 
knew, or by the exercise of reasonable care could have known, that  for 
several months prior to the death of the plaintiff's iqtestate, children of 
tender years living in the defendant's apartments, were habitually at- 
tracted to the waters of Sugar Creek as i t  flowed cver the defendant'. 
property, and were accustomed to play along its waters and banks and 
tha t  Sugar Creek as it flowed over the defendant's apartment property, 
often reached a depth sufficient to drown small childrlln; that  the defend- 
ant  negligently invited families with young children to rent its apart- 
ments, and did in  fact rent said apartments to families with small chil- 
dren, without erecting any  fence, guard rail, or other obstruction, or 
taking any precaution whatever to protect children of tender years from 
Sugar  Creek, or  to keep them away from the open waters. 

The defendant interposed a demurrer to plaintiff's complaint on the 
ground tha t  i t  does not state facts sufficieut to constitute a cause of action 
against the defendant in tha t :  (1 )  I t  appears from the complaint that  
Sugar  Creek is a natural  creek or stream whose natural condition had in 
no way been changed or altered by the defendant, and as a matter of law, 
natural  objects are not attractive nuisances; (2 )  defendant was under no 
legal duty to  plaintiff to take any  action or precauiion with regard to 
any natural  objects; and (3)  that  the complaint does not state any 
cause of action. 

The  court being of the opinion the dmlurrer  should be sustained on 
the several grounds set forth therein, entered judgment accordingly. The 
plaintiff appeals, and assigns error. 

Skannonhouse, Bell & Horn for plain f i f f .  appellant. 
Francis H. Fairley for defendant. nppel l re .  

DENKY, J. The  overwhelming weight of a l~thor i t~y in this country is 
to the effect that  ponds, pools, lakes, streams, reservoirs, and other bodies 
of water, do not per se constitute attractive nuisances. 56 Am. Jur . ,  
Waters, section 436, page 850. "The attractive nuisance doctrine gen- 
erally is not applicable to bodies of water, artificial as well as natural. 
in the absence of some unusual condition or artificial feature other than 
the mere water and its location." 65 C.J.S , Negligence, section 29 (12) 
j, page 4i5.  

'It is, therefore, not negligence per se to maintain an  unenclosed pond. 
pool, lake, or reservoir on one's premises. Barlow v. Gurney, 224 N.C. 
223,29 S.E. 2d 681; Hedgepath v. Dzrrhatn. 223 N.C. 522,28 S.E. 2d 503. 
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FITCH ti. SELWYN VILLAGE. 

I t  is generally held, however, in this jurisdiction that where one main- 
tains an artificial lake, pond, or reservoir, and children of tender years 
are attracted thereto and it becomes a common resort for such children 
to gather and play, "and it appears that the owner knows, or by the 
exercise of ordinary care should know that i t  is being so used, then it 
becomes his duty to exercise ordinary care to provide reasonably adequate 
protection against injury. Failure so to do constitutes an act of negli- 
gence." Barlow v. Gurney, supra; Hedgapath v. Durham, supra; Cum- 
mings v. Dunning, 210 N.C. 156, 185 S.E. 653; B r a n n m  v. Sprinkle, 
207 N.C. 398, 177 S.E. 114; Gurley v. Power Co., 172 X.C. 690, 90 
S.E. 943; Starling v. Cotton Mdls, 171 N.C. 222, 88 S.E. 242; Starling 
1,. Cotton Mills, 168 N.C. 229, 84 S.E. 388. But, we know of no decision 
in this or any other jurisdiction, where the owner of land has been held 
liable for failure to erect a fence or other obstruction to protect small 
children from obtaining access to a branch or creek upon his premises 
which flows in its natural state. 

I t  is a matter of common knowledge that streams of water are at- 
tractive to children, and that thousands of them flock to them during 
each year for the purpose of wading or swimming in their cool and re- 
freshing waters, or to fish therein, notwithstanding the common dangers 
that may exist in such use of our natural streams. 

The rule with respect to liability for these dangers which exist in 
nature, is well stated in the case of Peters v. Bou~man, 115 Cal. 345, 47 
Pac. 598, where the Court said: ('The owner of a thing dangerous and 
attractive to children is not always and universally liable for an injury 
to a child tempted by the attraction. His liability bears a relation to 
the character of the thing. whether natural and common. or artificial and u, 

uncommon; to the comparative ease or difficulty of preventing the danger 
without destroying or impairing the usefulness of the thing; and, in 
short, to the reasonableness and propriety of his own conduct, in view 
of all surrounding circumstances and conditions. As to common dangers, 
existing in the order of nature, it is the duty of parents to guard and 
warn their children, and, failing to do so, they should not expect to hold 
others responsible for their own want of care. But, with respect to 
dangers specially created by the act of the owner, novel in character, 
attractive and dangerous to children, easily guarded and rendered safe, 
the rule is, as it ought to be, different; and such is the rule of the turn- 
table cases, of the lumber-pile cases, and others of a similar character." 

I f  it should be conceded that a branch or creek is inherently dangerous 
to children of tender years, it must also be conceded that such streams 
cannot be easily guarded and rendered safe. A street is ordinarily an 
unsafe place for a child of tender years to play, but the location of a 
house near a street does not impose-upon the-landlord any obligation to 
protect the children of his tenant from injury caused by playing in such 
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street. Streets, like streams, ca'nnot be easily guarded and rendered 
inaccessible to children. 

The plaintiff is relying upon the decisions of this Court heretofore 
cited and the case of Comer v. Winstm-Salem. 178 N.C. 383. 100 S.E. 
619. All of these cases involved artificial ponds clr reservoirs except 
Comer v. Winston-Salem, which case is also distinguishable from the 
facts disclosed on the present record. I n  this latter case, an artificial 
condition had been created by the construction of a culvert through which 
the natural stream flowed. The water. as it flowed out of the culvert. 
made considerable noise, and people passing over a bridge, which the 
city had constructed 20 feet above the culvert, could hear the rushing 
water. At times, certain dyes were discharged in the stream by mills 
above the bridge, and the water presented a beautiful spectacle as it came 
gurgling through the culvert with its many-hued colors. For twenty 
years the locality adjacent thereto had been used as a playground for 
children. and the water of manv colors. as it came out of the culvert. 
could be' heard by children cros>ing th; bridge but could only be seen 
by them by leaning over the bannister or railing, or getting through it. 
The plaintiff's intestate, a child 28 months of age, got through the ban- 
nister or railing which consisted of two parallel pipes one and one-half 
inches in diameter, one was placed about eleren inches above the bridge 
and the other eighteen inches above the lower one. The child fell to the 
culvert and was fatally injured by the fall. Recovery was allowed on the 
ground that the defendant knew of these conditions and failed to con- - 
struct adequate bannisters or guards for the protection of children under 
the existing circumstances. 

In the instant case, however, as regrettable as the unfortunate death 
of plaintiff's intestate was, in  our opinion the allegaticms of the plaintiff's 
complaint do not make out a cause of action for actionable negligence 
against the defendant, and this view is supported by numerous decisions 
from other jurisdictions. Peters v. Bou~man, supra; Williams v. Kansas 
City,  Clay County & St. Joseph R y .  Co.. 222 Mo. App 865, 6 S.W. 2d 48; 
Beeson v. City of Los Angeles, 115 Cal. App. 122, 300 Pac. 993; McCall 
v .  McCallie, 48 Ga. App. 99, 171 S.E. 843; Simon T: Hudson. Coal Co., 
350 Pa. 82, 38 A. 2d 259 ; Dentzr Tramway Corp. 11. 17ak.han, 112 Golo. 
460, 150 Pac. 2d 798; McGuire v. Carey, 366 Pa.  627, 79 A. 2d 236; 
38 Am. Jur., Negligence, section 149, page 815. Cf.  Salt River Valley 
Water Csers' Ass'n v. Compfon, 39 Ariz. 491, 11 Pac. 2d 839, and 
Hunsche v. Soufhern Pacific Go. (D.C. Cal.) 62 F. 13upp. 634. 

The judgment of the court below is 
Affirmed. 



N. C.] FALL TERM, 1951. 637 

HILDA W. PATE, BY HER NEXT FBIEND, KATE WRIGHT, V. R. L. PITTMAN 
HOSPITAL, INC., AND OTTIS BEDSOLE. 

(Filed 12 December. 1951.) 

1. Judgments g 27a-Findings held insufficient predicate for  conclusion 
t h a t  neglect was excusable. 

The findings of fact were to the effect that after service on the defendant 
corporation and its bookkeeper, the individual defendant, the summons and 
complaint were delivered to the president of the corporation, who handed 
them to the business manager with direction to send them to defendant's 
liability insurance carrier, that the carrier disclaimed liability, but that 
the business manager failed to so advise the president. There was also a 
finding that the president was out of town about twelve of the thirty days 
following the service of summons. Held: The Andings a re  insufficient 
predicate for the conclusion that defendants' neglect was excusable so a s  
to justify the court in setting aside the default judgment, G.S. 1-220, since, 
in the absence of an inference to the contrary it will be assumed that the 
insurance company gave notice of disclaimer without delay and in ample 
time to enable defendants to file answer, and the neglect of the business 
manager, a responsible agent, is imputed to defendants. 

Parties who hare been duly served with summons a re  required to give 
their defense that attention which a man of ordinary prudence usually 
gives his important business, and failure to do so is not excusable within 
the meaning of G.S. 1-220. 

8. S a m e  
In the absence of escusable neglect the question of meritorious defense 

is immaterial. 

4. Appeal and  Er ror  5 6c (3)- 
An exception and assignment of error to the holding of the court that 

the facts set forth in the affidavit and order of the court constitute excusa- 
ble neglect are  suAicient to present the question whether the facts found 
were sufficient to support the order setting nside the judgment under G.S. 
1-220. 

 PEAL by  plaintiff f rom 1,vill ian~s. ./., a t  J u i ~ e  Term, 1951, of CUM- 
BERLAND. Reversed. 

Motion t o  set aside judgment by defaul t  and inquiry and  also t h e  final 
judgment  entered a f te r  inquiry, on the ground of excusable neglect. 

T h e  motion was allowed and f rom the  order based on such ruling, the 
plaintiff appealed. 

i l la lcolm McQtreen (old N. H. Person f o r  plointi f ,  appel lant .  
Rober t  H.  D y e  for  d ~ f e n d a n t s ,  appellees. 
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JOHNSON, J. The single question presented by this appeal is whether 
the facts found were sufficient to justify the court below in setting aside 
the judgments on the ground of excusable neglect. GI.S. 1-220. 

This is an action instituted by the   la in tiff to recovlx damages against 
the corporate defendant, R. L. Pittman Hospital, Inc., and Ottis Bed- 
sole, "agent and employee of the corporate defendant," for the alleged 
unlawful restraint of plaintiff's liberty by forcing her to remain in the 
hospital of the corporate defendant when she, not having paid her bill, 
sought to leave after being discharged by her physician. 

The record indicates the action was properly instituted in the Superior 
Court of Cumberland County and summons and copy of the verified com- 
plaint were duly served on the defendants on 29 March, 1951. G.S. 1-89, 
G.S. 1-97, and G.S. 1-121. Both defendants having failed to file answer 
or other pleading within the statutory time, the plaintiff obtained judg- 
ment by default and inquiry before the Clerk on 30 April, 1951. G.S. 
1-209, and G.S. 1-212. Thereupon the cause was transferred to the civil 
issue docket and came on for hearing at  the May Civil Term, 1951, of 
the Superior Court, at which term the inquiry as to damages was executed 
by a jury and a verdict of $1,500 was rendered in favor of the plaintiff 
(G.S. 1-212), and on 14 May, 1951, judgment was duly entered on the 
verdict by Judge Williams. Thereafter, on 17  May, 1!)51, the defendants 
moved before Judge Williams to set aside both judgments. The motion 
was continued until the June Term, 1951. When the case came on for 
hearing, Judge Williams upon facts found entered an order setting aside 
hot!: judgments. 

These are the facts found by the court (from the def~andants' affidavits) 
in support of the order entered: "Dr. R. L. P i t t m m  is and was the 
President of R. L. Pittman Hospital, Inc., K. D. Garner its business 
manager, and Ottis Bed~ole its bookkeeper; that after service on the last 
named he delivered copy of the summons and complaint to the first 
named, who handed them to K. D. Garner, business manager as aforesaid, 
with directions to send them to the American Mutual Liability Insuraqce 
Company, who had issued its liability policy which was thought to cover 
defendants' liability for such cases as set forth in the complaint, and he 
did communicate with said insurance company, which disclaimed liability 
thereunder for the matters set out in the complaint, b.lt he failed to call 
Dr. Pittman's attention to such disclaimer until after judgment was 
rendered, believing the corporate defendant was covered for such liability 

another company, and Dr. Pittman being absent from town much of 
the time during the 30-day period following service as aforesaid, not only 
because of his wife's sickness but because his eyes rner,. affected he could 
not perform his usual duties, having done no surgery for several weeks, 
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and undergoing treatment therefor by eye specialists i n  Charlotte, North 
Carolina, and in New York, as well as accompanying his sick wife out 
of town, a t  the suggestion of another doctor, for  the needed rest and 
relaxation of both, and he was so absent in (April)  1951 from the 16th to 
19th, 23rd to 26th, and from the 26th to 1 M a y ;  that  Dr. P i t tman did 
not know this action mas not being defended, until after judgment and 
if he had known it an answer would have been filed in due time for both 
defendants, as the corporate defendant was to handle the suit for both." 
(Omitted here, as not being pertinent to decision, are the facts found 
showing a meritorious defense.) 

I t  thus appears that  the findings of fact are silent as to the period of 
time which elapsed between the service of the suit papers and their trans- 
mittal to the insurance company. The record is also silent as to when 
Business Manager Garner received from the insurance company its notice 
of disclaimer. Since the defendants claim no delay as to this, the infer- 
ence is that  the insurance company acted with dispatch. Mr. Garner 
simply says he received such notice but "failed to  call Dr.  Pittman's 
attention to such disclaimer until after judgment was rendered, believing 
the corporate defendant was covered . . . with another company, and 
Dr.  P i t tman being absent from town much of the time during the 30-day 
period following service." 

Sccordingly, in the absence of a showing to the contrary, it  may be 
assumed that Garner received notice from the insurance company in 
ample time to hare  prerented, in the exercise of reasonable diligence, the 
entry of judgment by default against the defendants. H i s  statement that  
he believed the corporate defendant was covered with another company 
adds nothing by way of excuse for his inattention. Indeed, i t  may even 
tend to indicate son~ething of a disregard for consequences. 

Nor is the position of the defendants materially improved by the 
showing that  Dr.  P i t tman "was out of town much of the time during the 
30-day period following service." I t  appears that the responsibility for 
arranging the preliminary phases of the defense was committed largely 
to K. D. Garner, business manager of the hospital. I t  is conceded by 
Dr.  P i t tman in his affidavit that  he "expected Mr. Garner to look after 
the matter." This being so, and Mr. Garner being a responsible agent, 
it  is not of controlling importance that  Dr. P i t tman was absent from 
town for good cause "much of the time during the 30-day period following 
service" of summons. Ordinarily, the inexcusable neglect of a responsible 
agent will be imputed to the principal in a proceeding to set aside a judg- 
ment by default. Stallings v. Spruill, 176 N.C. 121, 96 S.E. 890. See 
also Kerr v. Bank, 205 N.C. 410, 171 S.E. 367; Xorris v. Ins. Co., 131 
N.C. 212, 42 S.E. 577;  Yorwood v. King, 86 N.C. 80. 
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Besides, the record indicates that Dr. Pittman was out of town only 
about ten or twelve of the thirty days in question and that he was in town 
four or five of the last ten days. 

I n  Pepper  v. Clagg, 132 N.C. 312, p. 316, 43 S.E. 906, i t  is said: 
"When a man has a case in court the best thing he can do is attend to it. 
I f  he neglects to do so he cannot complain because the other party at- 
tended to his side of the matter." 

I n  ruling on a motion to set aside a judgment for excusable neglect, 
the rule is that parties who have been duly served with summons are 
required to give to their defense "that amount of attention which a man 
of ordinary prudence usually gives to his important business." Sluder  
o. Rollins, 76 N.C. 271; Roberts  v. Al lman ,  106 N.C. 391, 11 S.E. 424; 
Pierce v. El ler ,  167 N.C. 672, 83 S.E. 758; Queen  z.. C:loucester L u m b e r  
Co., 170 N.C. 501, 87 S.E. 325; Cahoon  v. Brink ley ,  176 N.C. 5, 96 S.E. 
650; E l r a m y  v. Abeyounis ,  189 N.C. 278, 126 S.E. 743; L u m b e r  CO. v. 
Chair  Co., 190 N.C. 437,130 S.E. 12; Johnson z.. f l idbury, 225 N.C. 208, 
34 S.E. 2d 67. Anything short of this requirement uwuld endanger the 
vital mechanics of orderly court procedure as fixed by statute. 

We conclude that the facts as found by the court below do not in law 
constitute such excusable neglect as will relieve an intelligent and active 
business man from the consequences of his inattention, as against a dili- 
gent suitor proceeding in accordance with orderly procedure fixed by 
statute. W h i t a k e r  v. Raines,  226 N.C. 526, 39 S.E. 2tl 266; Johnson v. 
Sidbury ,  supra (225 N.C. 208); Jern igan  v. Jernigan,  179 N.C. 237, 
102 S.E. 310; L u m b e r  Co. v. Blue ,  170 N.C. 1, 86 S.E. 724. 

"In the absence of sufficient showing of excusable neglect, the question 
of meritorious defense becomes immaterial." M71iitnker r .  Raines ,  supra;  
Johnson  v. Sidbury ,  supra. 

The defendants challenge the sufficiency of the plaintiff's assignment 
of error. The record indicates that the plaintiff excepted to and appealed 
from the order and assigned as error: "the holding of the Court that the 
facts set forth in the affidavits and the judgment(s) (order) constitute 
mistake, surprise, inadvertence and excusable neglect." This is sufficient 
to present the question here posed for decision : ahether the facts found 
are sufficient to support the order. D i x o n  v. Osborue, 201 N.C. 489, 160 
S.E. 579 ; B r o w n  v. T r u c k  L ines ,  227 N.C. 65, 40 S.E. !2d 476. 

For the reasons given. the order setting aside the judgments heretofore 
rendered in the cause is 

Reversed. 
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OTIS TIPPITE, ADMINI~TRATOE OF THE ESTATE OF WILLIAM CHARLES 
TIPPITE, DECEASED, v. ATLANTIC COAST LINE RAILROAD COM- 
PANY. 

(Filed 12 December, 1951.) 
1. Trial Q 2%- 

Upon motion to nonsuit, plaintiff's evidence must be taken as  true and 
considered in the light most favorable to him, giving him every reasonable 
inference and intendment deducible therefrom. 

a. m a 1  g %a- 
If there is more than a scintilla of evidence in support of plaintiff's con- 

tentions i t  should be submitted to the jury. 

3. Railroads Q &- 
Where a railroad company rents to  its employees houses along its right 

of way a short distance from its tracks, with knowledge that  the employees' 
families include small children, such children a r e  not trespassers while 
playing around the premises, and the railroad company is under duty to  
exercise reasonable care and diligence to keep a proper and sufficient look- 
out along its tracks in front of these residences so as  to avoid injuring the 
children of its tenants. 

4. Same--Evidence held sufficient t o  be  submitted t o  the  jury on  the  ques- 
tion of defendant's negligence i n  failing t o  keep a proper lookout. 

The evidence tended to show that  plaintiff was employed by defendant 
railroad company and rented a house on its right of way, that  plaintiff's 
intestate, his fourteen months old son, had been placed in a play pen in the 
back yard by his mother, that  as  defendant's train approached along its 
track, which was straight a distance of 1,041 yards, intestate was sitting 
on a crosstie and another child was toddling toward him, that  the train's 
whistle indicated that  the children were seen while the train was yet some 
distance away, and that  its brakes were applied a t  about the point intestate 
was struck, stopping the train after i t  had traveled only some 200 yards. 
Held: The evidence was sufficient to be submitted to the jury on the issue 
of defendant's actionable negligence in failing to keep a proper lookout. 

6. Trial Q 81d- 
The burden of proof is a substantial right, and the failure of the court 

to instruct the jury a s  to the burden of proof in regard to one of the issues 
constitutes prejudicial error. G.S. 1-180. 

APPEAL by defendant  f r o m  Willinms, J., and a jury,  March-Apri l  1951 
Civi l  Term, CUMBERLAND. 

Civil action t o  recover damages f o r  the  wrongful dea th  of a child. 
F r o m  a verdict and  judgment  i n  t h e  amount  of $3,000.00, defendant  

excepted a n d  appealed, assigning errors. T h e  facts  a r e  sufficiently s tated 
in the  opinion. 

Shepard  & W o o d  and  Rose d S a n f o r d  for de fendan t ,  appel lant .  
N a n c e  & B a r r i n g f o n  for p l a i n f i f ,  appellee.  
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VALENTINE, J. Before a plaintiff's cause of action yields to a defend- 
ant's motion for judgment as of nonsuit, plaintiff is entitled to have his 
evidence viewed in the light most favorable to him, and it is the duty of 
the presiding judge to accept as true all eridence tending to support the 
plaintiff's claim and in so doing every reasonable inference and intend- 
ment deducible from the plaintiff's evidence must be given full considera- 
tion. I f  upon all these considerations there is more than a scintilla of 
evidence in support of plaintiff's coatentions, the matte:" becomes a ques- 
tion of fact to be determined by a jury. G m k a m  t? .  Gas L'o., 231 N.C. 
680, 58 S.E. 2d 757, and cases there cited; Maddon: 1 % .  Brown, 232 X.C. 
244, 59 S.E. 2d 791, and cases there collected. 

Using this rule as a yardstick, an  appraisal of plaintiff's evidence dis- 
closes this factual situation: On 20 October, 1940, plaintiff's intestate 
resided as a member of plaintiff's family in a house owned by the defend- 
ant  and located upon its right of way within the corporate limits of the 
town of Hope Mills, a distance of 30 to 35 feet west of defendant'a south- 
bound track. Plaintiff was an employee of the defendmt and paid the 
required rental for the privilege of living in defendant's house on its 
right of way and of using the adjacent terrain as his yard. The plain- 
tiff's intestate could not be regarded as a trespasser on defendant's road- 
bed or right of way adjacent to  the front  of plaintiff's residence. Starl ing 
I . .  C o t t o n  Mills, 168 N.C. 229. 84 S.E. 388. Defendant had four other 
houses along and upon its right of way which were occupied by other 
employees of the defendant and in whose homes there were altogether 
8 or 9 small children. The  tracks from a point in frlsnt of plaintiff's 
residence a distance of 1,041 yards in the direction of Hope Mills was 
practically straight. 

On  the day in question, plaintiff's intestate had been placed by his 
mother in a box or play pen, the sides of which mere about 214 feet high, 
a t  a position near the back door of plaintiff':; residence and was left alone 
there while the mother went to the rear of the premises. Plaintiff's intes- 
tate was 14  months old, in good health, well developed and large for his 
age. H e  had been walking or toddling about for something like six 
months. Shortly after plaintiff's intestate was placed in the box, defend- 
ant's t rain number 75, then approaching, was heard to give a long or 
station blow a t  or beyond the station at Hope Mills and immediately 
thereafter, two short blows indicating that  some object was on the track. 
At that  moment a witness saw the child seated on the crosstie. Defend- 
ant's t rain struck and instantly killed the child, knockinq him a few feet 
from the track. I t  was about 1 2  o'clock, noon. The d a i  was clear. Im- 
mediately before the child was killed, the t.rain was traveling 60 to 70 
miles per hour. The train was carrying 16 or 18  cars and was stopped in 
the distance of its length, or about 200 yards, after st:riking the child. 
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The train gave the appearance of having had brakes applied at  the time 
of or immediately before plaintiff's intestate was struck, with evidence of 
a complete application of brakes immediately after the injury. At the 
time  lai in tiff's intestate was seen sitting on the crosstie of defendant's 
track,- another child about his age and siie was near and toddling toward 
the point where the plaintiff's intestate was seated. The operator of the 
train had a clear and unobstructed view for a distance of 1,041 yards 
within which to see in the noonday light plaintiff's intestate and his 
approaching playmate and within which to bring the train under control 
and prevent the injury and death to the child. 

Defendant is charged with the duty of knowing that the plaintiff re- 
sided as a tenant upon its right of way within 30 to 35 feet of its tracks 
and that there were other tenants and emdovees who likewise resided in 

A " 
houses upon defendant's right of way and that in these residences there 
were small children who would have both the inclination and the right 
to play in the front yard of their respective residences, and that a failure 
to keep a proper lookout might result in injury or death to one or more 
of these children. I t  was, therefore, the duty of the defendant to exercise 
reasonable care and diligence and to keep a proper and sufficient lookout 
along its tracks in front of these residences so as to avoid injuring the 
children of its tenants. On this question the Court has said : "In Picke t t  
v. R. R., 117 N.C. 634; Lloyd v. R. R., 118 N.C. 1012, and a long line of 
similar cases, it is held that it is the duty of the de fendan t  to keep a 
proper lookout. I t  is not held anywhere that such lookout as the engineer 
may be incidentally able to gire, will relieve the company, if that lookout 
is not a proper lookout." Arrowood v. R. R., 126 N.C. 629, 36 S.E. 151 ; 
J e f f r i e s  v. R. R., 129 N.C. 236, 39 S.E. 836. 

Here, the defendant offered no evidence, and the jury had a perfect 
right under the facts disclosed by plaintiff's evidence to reach the con- 
clusion that the accident was reasonably within the foreseeability of the 
defendant and that the resulting injury and death of plaintiff's intestate 
was due to the defendant's negligence. The court below was entirely 
correct in submitting the case to the jury. W a r d  v. S m i t h ,  223 N.C. 141, 
25 S.E. 2d 463; Ballard v. Ballnrd,  230 N.C. 629, 55 S.E. 2d 316; H i g d o n  
v. Ja f fa ,  231 N.C. 242, 56 S.E. 2d 661; G r a h a m  v. Gas Co., supra. 

However, among the defendant's exceptions brought forward there is 
one upon which defendant is entitled to a new trial. The crucial excep- 
tion involves that portion of his Honor's charge which relates to the 
second issue, the issue of damages. The able and painstaking trial judge 
in referring to the first issue, the issue of negligence, said, "Now, the 
burden of that issue, Gentlemen. is upon the plaintiff to establish by the 
greater weight of the evidence." This language accentuated the fact 
that his Honor's reference to the burden of proof related only to the first 
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issue, in view of the fact that he failed to mention the burden of proof 
or to declare upon whom it rested when in his charge he discussed the 
second issue. H e  discussed the facts and gave the-contentions of the 
parties, but omitted any reference to the burden of proof on that issue. 
For  this error, the defendant is entitled to a new trial. G.S. 1-180, as 
amended, requires that the judge "shall declare and explain the law aris- 
ing on the evidence given in the case." This places a duty upon the presid- 
ing judge to instruct the jury as to the burden of upon each issue 
arising upon the pleadings. I t  is said that " 'the rule as to the burden of 
proof is important and indispensable in the adminir3tration of justice. 
I t  constitutes a substantial right of the party upon whose adversary the 
burden rests; and, therefore, it should be carefully guarded and rigidly 
enforced by the Court. S. v. Falkner, 152 N.C. 793, and cases cited.' 
Hosiery Co. v. Express Co., 184 N.C. 478." Coach Po. 11. Lee, 218 N.C. 
320, 11 S.E. 2d 341; Crain v. Hutchins, 226 N.C. 642. 39 S.E. 2d 831. 

We have examined the other assignments of error, but since there must 
be a new trial for the error pointed out, it is not deemed necessary to 
comment upon them. 

For the error mentioned, the defendant is entitled to a new trial and 
i t  is so ordered. 

New trial. 

LEGR-~ND GUERRY, JR., EXECUTOR OF LEGRAND GUERRT. DECEASED, V. 

AMERICAN TRUST COMPANY, a CORPORATIOX. E X E C ~ T O R  OF HERMAN 
A. MOORE, DECEASED. 

(Piled 12 December. 1951.) 
1. Pleadings 9 15- 

The sufficiency of the answer to state n defeuse nluy be raised by tie- 
murrer. 

2. Pleadings 9 l9c- 
Upon demurrer to the answer, its al1eg:ations will be liberally construed. 

admitting for the purpose the truth of 1111 allegations of fact as well as all 
relevant inferences of fact reasonnbly ded~icible therefrom, and the de- 
murrer must be overruled if the answer is sufficient in any part or to any 
extent to state facts constituting one or more defe~iser?. G.S.  1-151. 

3. Money Received 8 1- 
The voluntary payment of money by a person who hr~s full  knowledge of 

all the facts cannot be recovered. 

4. Waiver 
Waiver is the voluntary relinquishment of a known right espressed or 

implied from acts and conduct naturally and justly leading the other party 
to believe that the right has been intentionally foregone 
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5. Landlord and Tenant 8 10-landlord voluntarily paying for repairs re- 
quested by sublessee without notice to lessee may not recover on cove- 
nant to repair. 

This suit involved the right of lessor to recover under the terms of the 
lease requiring lessee to keep the property in repair, the cost of repairs 
made by lessor. Defendant's answer alleged that lessee subleased by 
instrument requiring sublessee to repair, that lessor, with knowledge of 
all the facts, voluntarily paid for the repairs requested by sublessee with- 
out notice to lessee or demand that lessee perform the covenant to repair, 
and that the sublessee was in possession so that lessee had no knowledge of 
the necessity for repairs or opportunity to investigate. Held:  The answer 
alleges the defense of a waiver in the nature of an estoppel, and demurrer 
thereto was improvidently sustained. 

APPEAL by defendant from Bennet t ,  Special Judge, 19 March, 1951 
Extra Civil Term, MECKLENBURG. 

Civil action to recover payments made by plaintiff and his testator for 
repairs or replacenlents upon a building described in a lease. Both the 
lessor and the lessee are now dead and this suit is between the personal 
representatives of each. 

The original lease, dated 11 October, 1940, contains an extension option 
which was exercised extending the lease to 31 October, 1952. Under the 
lease the tenant was obligated to do all repair work and maintain the 
building both inside and out, except for injuries resulting from natural 
decay and unavoidable accident. The lessee, Herman 8. Moore, was 
granted the right to assign the lease and on 7 January, 1944, he assigned 
said lease to his wife, Emmie McConnell Moore. Under this assignment, 
Mrs. Moore subleased the property to Hood Motor Company, Inc., for 
the full extended term. The sublease contained substantially the same 
provisions with respect to repairs as the original lease. 

Plaintiff alleges a violation by the tenant of the original lease in that 
he failed to make repairs as therein required. and alleges that repairs 
were made by plaintiff's testator in the year 1946 and by plaintiff in the 
years 1948 and 1949 in the aggregate amount of $3,261.00. Plaintiff 
demands reimbursement from the tenant. 

The defendant answering avers that the repairs referred to were made 
by plaintiff and his testator at  the request of the subtenant, Hood Motor 
Company, Inc., without notice to the defendant and without giving him 
an opportunity to examine the premises or otherwise protect his rights 
under the original lease and under the sublease. The subtenant is in 
possession. Defendant further alleges that he had no notice that any 
repairs were necessary or that the plaintiff claimed any repairs were 
necessary until 1949, after the repairs had been made. He  asserts that 
the plaintiff and his testator did not give the defendant any notice or 
opportunity to determine whether the repairs were necessary, or if neces- 
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sary, a chance to call upon Hood Motor Con~pany, h c . ,  to make the 
repairs under the terms of the sublease. H e  also contends that such 
actions and conduct of the plaintiff and his testator amounted to abandon- 
ment and a waiver of their rights with respect to the repair and mainte- 
nance provisions of the original lease and further that the plaintiffs are 
estopped to make a claim against the defendant for the repairs so volun- 
tarily made. The defendant also contends that  the payments made by 
the plaintiff and his testator were voluntary payments made with full 
knowledge of all the facts and in such a may as to make the plaintiff and 
his testator volunteers and to preclude a recovery in this action. 

Plaintiff filed a general demurrer to the defendant's answer, further 
answer and defense, and second further answer and deftme, on the ground 
that the defendant's pleading did not state facts sufficient to constitute a 
defense to plaintiff's cause of action. The demurrer a a s  sustained. De- 
fendant excepted and appealed. 

Lnssiter, Moore & V a n  Al len  f ~ r  plaintiff ,  appellee. 
B. I r v i n  Boyle for defendant ,  appellant. 

VALENTINE, J. Was the court below correct in sustaining the plain- 
tiff's general demurrer to the defendant's entire answer? This is the 

u 

only question for decision upon this appeal. 
I t  is settled that  the sufficiency of an  answer may be challenged and 

tested by a demurrer. McIntosh, page 507, see. 475; Williams v. Hos- 
pital Association, ante ,  536. A demurrer admits the8 truth of all the 
allegations of fact contained in the as well as all relevant infer- 
ences of fact reasonably deducible therefro,;. I n s u m n c e  Co. v .  McCraw, 
215 N.C. 105, 1 S.E. 2d 369, and cases there cited. Both the statute, 
G.S. 1-151, and the decisions of this Court on the subject are to the effect 
that  a pleading as against a demurrer must be liberally vonstrued in favor 
of the pleader. Facts alleged in an answer, although inartfully drawn, 
are sufficient to withstand a demurrer. if uuon a-liheral co&ruction 
thereof the pleading is sufficient to present one or more defenses. P ~ i d g e n  
a. Pridgen, 190 N.C. 102, 129 S.E. 419; Dixon v. G m w ,  178 N.C. 205, 
100 S.E. 262; Farrell 11. Thomns, 204 N.C. 631, 169 S.E. 224; King v. 
Motley,  233 N.C. 42, 62 S.E. 2d 540. 

A pleading must be fatally and wholly defective before i t  will be 
rejected as insufficient. I f  the answer contains facts sufficient to con- 
stitute one or more defenses in  any part  or to any extent or if facts suffi- 
cient for that  purpose can be fairly gathered from it, it  is not demurrable, 
regardless of how uncertain or inartfully drawn i t  appears, or how defec- 
tive or redundant its statements may be. Every reasonable intendment 
and presumption must be made in favor of the pleadt~r. Fairbanks v. 
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Murdock, 207 N.C. 348, 177 S.E. 122 ; T'incent v. Powell, 215 N.C. 336, 
1 S.E. 2d 826; Insurance Co. v. McCraw, supra; Presnell v. Beshears, 
227 N.C. 279, 41 S.E. 2d 835; Dickensheets v. Taylor,  223 N.C. 570, 
27 S.E. 2d 618; S .  v. McCanless, 193 N.C. 200, 136 S.E. 371; Steele v. 
Cotton Mills, 231 N.C. 636, 58 S.E. 2d 620; Bryant v. Ice Co., 233 N.C. 
266, 63 S.E. 2d 547. 

The defendant sets up as defenses that sometime during the year 1946 
Hood Motor Company, Inc., the subtenant then in possession of the 
premises, notified and called upon Dr. LeGrand Guerry, the owner and 
lessor of the premises, to make certain repairs to the building, and pur- 
suant thereto Dr. Guerry procured the repairs and paid for the same; 
that after the death of Dr. Guerry the said Motor Company in the years 
1948 and 1949 notified and called upon the executor of the estate of Dr. 
Guerry for further repairs to the leased building and on both occasions 
the plaintiff caused the said repairs to be made and paid for the same; 
that the defendant was never notified either by Dr. Guerry or his executor 
or anyone else that repairs were necessary to the said premises; that 
neither Dr. Guerry nor his executor required the Motor Company to make 
the repairs although they knew at all times that the said Motor Company 
was in possession of the premises under a sublease of the defendant; that 
the failure of such notice to the defendant prevented him from ascertain- 
ing whether repairs were necessary, and, if so, whether such repairs were 
required of him under the terms of his lease and further prevented him 
from requiring the Hood Motor Company to make said repairs as re- 
quired of it under the sublease. Upon these facts, the defendant contends 
that he had no chance to ascertain whether the repairs to the building 
were necessary and whether they were included in or excluded from the 
covenant to repair contained in his lease. He  further contends that 
Dr. Guerry and his executor had full knowledge of all the facts and cir- 
cumstances surrounding the entire transaction and that the repairs were 
voluntarily made and paid for by Dr. Guerry and his executor and that 
the defendant is therefore not liable for the costs of said repairs or any 
part thereof. 

Defendant's allegation that the plaintiff and his testator were volun- 
teers in making and paying for the repairs brings them within the well 
established rule of law that the voluntary payment of money by a person 
who has full knowledge of all the facts cannot be recovered. Commis- 
sioners v. Commissioners, 75 N.C. 240; Commissioners v. Setzer, 70 N.C. 
426; Brummi f t  21. McGuire, 107 N.C. 351, 12 S.E. 191. To the same 
effect is Bank t*. Taylor, 122 N.C. 569, 29 S.E. 831; Bernhardt v. R. R., 
135 N.C. 258, 47 S.E. 427; Williams 2,. McLean, 220 N.C. 504, 17 S.E. 
2d 644. 
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A waiver is sometimes defined to be an intentional relinquishment of 
a known right. The act must be voluntary and must indicate an intention 
or election to dispense with something of value or to forego some advan- 
tage which the party waiving it might at  his option kave insisted upon. 
The waiver of an agreement or of a stipulation or condition in a contract 
may be expressed or may arise from the acts and conduct of the party 
which would naturally and properly give rise to an inference that the 
party intended to waive the agreement. Where a perscln with full knowl- 
edge of all the essential facts dispenses with the performance of some- 
thing which he has the right to exact, he therefore waives his rights to 
later insist upon a performance. A person may expressly dispense with 
the right by a declaration to that effect, or he may dc so with the same 
result by conduct which naturally and justly leads the other party to 
believe that he has so dispensed with the right. Alexander v. Bank, 155 
N.C. 124, 71 S.E. 69; F ~ t m i t u r e  Co. v. Csle, 207 N.C. 840, 178 S.E. 579. 

Neither the plaintiff nor his testator were under legal or contractual 
obligation to make the repairs. They had the right to demand that the 
tenant comply with his contract in this respect and make the necessary 
repairs. They knew that the original tenant was not in possession and 
that he, therefore, would have no knowledge of the necessity for repairs. 
There was no demand upon or refusal by the defendant to perform the 
covenant to repair. Hence, the voluntary acts of plaintiff and his testator 
in making the repairs and paying for the same without notice to or de- 
mand upon the tenant constitute a waiver in the nature of an estoppel. 
Clement v. Clement, 230 N.C. 636, 55 S.E. 2d 459. 

Substantial justice between the parties is the point always in view in 
the construction of pleadings. R e m p  v. Funderburk, 224 N.C. 353, 30 
S.E. 2d 155. Measuring the facts set up in defendant's answer by the 
applicable rules of law, it would appear that the defendant's answer is 
sufficient to repel plaintiff's demurrer. It follows, therefore, that his 
Honor was in error in sustaining plaintiff's demurrer, and we so hold. 

Reversed. 

IN THE MATTER OF OBEDIAH (OBIE) SELLERS (STATE v.  SELLERS). 

( Filed 12 December, 1951.) 

1. Criminal Law § 67c- 
Where the record discloses a patent invalidity in the judgment pro- 

nounced which works a substantial injustice, the Supreme Court will take 
cognizance thereof and correct it regardless of how the cause reaches the 
Court. 
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2. Criminal Law Q 60b-  
Where the bill of indictment to which defendant pleaded nolo contendere 

is with certainty referred to by number, error in the caption of the case 
and in the judgment in referring to the charge does not render the plea 
void as not supported by a bill of indictment, there being no uncertainty 
in the identity of the bill to which the plea was made. 

3. Robbery 8 lb- 
G.S. 14-87 merely provides a more severe punishment for robbery when 

committed with firearms, without adding to or subtracting from the com- 
mon law offense of robbery. 

4. Robbery Q S- 
Where the indictment charges highway robbery and not robbery with 

firearms, sentence in excess of ten years exceeds the limit permitted by 
law. G.S.  14-2, G.S. 14-87. 

5. Criminal Law 88 62a, 83- 
Where the court imposes a sentence in excess of the limit prescribed by 

law the prisoner is not entitled to a discharge or to a new trial, but the 
judgment will be vacated and the cause remanded for proper sentence, 
with allowance for the time already served. 

6. Criminal Law 8 62e-- 
Provision in a judgment upon an indictment containing two counts that 

the sentence on each count should begin a t  the expiration of the sentence 
on the other, does not render the sentences void for ambiguity, the sentence 
imposed on each count being the essential part of the judgment and the 
provision with respect to the time of execution being merely directory. 

PETITION for certiorari. 
Petitioner was put on trial in Columbus County a t  the May  Term, 

1946, before Burney, J., on two separate bills of indictment. I n  case 
No. 568 he was charged in two counts with housebreaking and larceny 
and in  case No. 569 with highway robbery. The  record discloses that  
he  entered a plea of nolo contendere to the bill in No. 568 and a like plea 
in the bill in No. 569 which is  inadvertently designated in the caption of 
the case, as i t  appears on the minutes of the court, as "robbery with fire- 
arms." The court in its judgment likewise so referred to i t  and pro- 
nounced judgment that  the defendant be confined in the State's prison for 
a term of not less than twenty nor more than twenty-five years, said 
sentence to begin a t  the termination of a sentence the defendant was then 
serving. Admittedly this prior term was completed in 1948. I n  No. 568 
~ e t i t i o n e r  was sentenced on the first count, sentence t o  begin a t  the expira- 
tion of the sentence in No. 569 and on the second count, sentence to begin 
a t  the expiration of the sentence on the first count. 

The  petitioner brings the pause to  this Court on petition for certiorari 
contending (1) that  he was not indicted on a charge of robbery with 
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firearms under G.S. 14-87, and that  his sentence on a plea unsupported 
by a bill of indictment is void ; ( 2 )  that  if i t  is  held that  his plea was in  
fact entered in case No. 569, then the sentence exceeds the limit permitted 
by law; and ( 3 )  the invalidity or irregularity, as the case may be, in the 
sentence in No. 569 renders the sentences in No. 568, as to their begin- 
ning dates, too ambiguous, uncertain, and indefinite to be enforceable. 

Charles F. Blanchard and William H. Parborough, Jr . ,  for  petitioner. 
R. Brookes Peters, E. 0. Brogden, Jr. ,  and L. J .  Belfman for re- 

spondent. 

BARNHILL, J. HOW this cause reached this Court is of little moment. 
The record discloses the patent invalidity of the judgment pronounced 
which works a substantial injustice to the petitioner. I t  is our duty to 
take cognizance thereof and correct it, either in the exercise of our 
appellate or  our supervisory jurisdiction, depending on how the case is 
presented. S. v. Shipmnn, 203 N.C. 325, 166 S.E. 290; S. v. Cochran, 
230 N.C. 523, 53 S.E. 2d 663. 

The identity of the bill of indictment for robbery to which the peti- 
tioner entered his plea cannot be successfully challenged. The bill was 
returned in case No. 569; the plea was entered in that case; and judg- 
ment was pronounced 011 that  plea. That  the trial judge, for some undis- 
closed reason, acted upon a misapprehension as to the contents of the 
bill does not affect this conclusion. 

G.S. 14-87 creates no new offense. I t  does not add to or subtract from 
the common law offeuse of robbery except to provide that  when firearms 
or other dangerous weapons are used in the commission of the offense, 
more severe punishment may be imposed. S. 7%. Jone,r, 227 N.C. 402, 
42 S.E. 2d 465; 8. v. K e l l ~ r ,  214 N.C. 447, 199 S.E. 620; S. v. Rdl ,  228 
N.C. 659, 46 S.E. 2d 834; S. ?>. C'hase, 231 N.C. 589, 58 S.E. 2d 364. 

The court below in pronouncing judgment on petitioner's plea to the 
bill of indictment under which he was put on tr ial  was bound by the pro- 
visions of G.S. 14-2 which fixes ten years as the maximum sentence which 
may be imposed. Hence the sentence pronounced in cascl No. 569 cannot 
be sustained. 

However, the petitioner is not entitled to a discharge or a new trial. 
The plea stands and the petitioner's debt to society thereby established 
must be paid. S. 21. Shipmnn, supkz; S. 71. Cherry, 154 N.C. 624, 70 
S.E. 294. To that  end the judgment pronounced in case No. 569 on the 
charge of robbery is vacated and the cause is remanded to  the Superior 
Court of Columbus County with direction that  a proper sentence be 
imposed. The court below, in pronouncing sentence, should be careful to  
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so condition its judgment as to allow petitioner credit for the time he 
has served in execution of the sentence hereby vacated. 

The contention that the sentences in case No. 568 are void for am- 
biguity is without substantial merit. 

The invalidity of the judgment in case No. 569 does not render the 
judgment in No. 568 void for ambiguity or uncertainty as to the time of 
the beginning of the sentences thereby imposed. 8. v. Cathey,  170 N.C. 
794, 87 S.E. 532; S. v. Satterwhite ,  182 N.C. 892, 109 S.E. 862; S. v. 
McAfee ,  198 N.C. 507, 152 S.E. 391; Bl i t z  v. U.  S., 153 U.S. 308, 38 
L. Ed.  725; C. S. v. Carpenter, 151 F.  214; 24 C.J.S. 1242; 15 A.J. 
124-5. 

"The judgment is the penalty of the law, as declared by the court, while 
the direction with respect to  the time of carrying it into effect is i n  the 
nature of an  award of execution." The sentence imposed is the essential 
part of the judgment. The time of its execution is merely directory. 
8. v. N c A f e e ,  supra. 

To the end that the directives herein contained may be fully complied 
with, the proper officials of the State's prison are directed to deliver cus- 
tody of the petitioner to the sheriff of Columbus County prior to the 
convening of the term of the Superior Court for the trial of criminal 
cases to be held in said county next after the certification of this opinion. 

E r ro r  and remanded. 

IK THE MATTER OF: STATE O F  NORTH CAROLINA, OX RELATIONSHIP OF THE 
EMPLOYMENT SECURITY COMMISSION O F  NORTH CAROLINA A N D  

WILLIE BOWEN ET ALS., CLAIMAST EMPLOYEES, AXD PEE DEE TEX- 
TILE CO., INC. 

(Filed 12 December, 1951.) 

1. Appeal and Error Q 1: Courts Q 4- 
There is no inherent or inalienable right of appeal from an inferior court 

to a Superior Court or from a Superior Court to the Supreme Court. 

2. Courts Q 4- 
Right of appeal from administrative agencies or special statutory tri- 

bunals is purely statutory, and the statutory requirements are mandatory 
and not directory and must be complied with to avoid dismissal. 

3. Master and Servant Q 6% 
The requirement of G.S. 96-15 ( i )  that the party appealing from the 

Employment Security Commission file statement of grounds upon which 
review is sought and the particulars in which it is claimed the Commission 
was in error is a condition precedent to the right of appeal, and failure to 
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Ale such statement within the time allowed by the statute for appeal re- 
quires dismissal. 

The findings of fact by the Employment Security Commission are con- 
clusive when supported by competent evidence, review being on questions 
of law only. G.S. 96-15 (i).  

5. Master and Servant 8 60- 
Findings supported by evidence that the unemploy,ment of claimants- 

employees for the period in question was due to vacation and that they 
were not available for work during such period supports order denying 
claimants compensation for the time in question. 

APPEAL by claimant employees from Crisp, Special J., February Term, 
1951, RICHMOND. Affirmed. 

The appealing claimants filed claims with the Employment Security 
Commission for unemployment compensation for a period which included 
the period from 20 June  1949 to 3 July 1949. The Commission, after 
finding the facts, found and concluded: 

" . . . The record shows the unemployment of the claimants between 
June 20, 1949, and July 3, 1949, inclusive, to be due to a vacation, and 
they are thereby not available for work, and ineligible for benefits during 
such time." 

I t  thereupon denied compensation for said period and, on 25 August 
1950, mailed notice of its decision to the appellants herein. 

On 13 September 1950, the claimants filed with the Commission notice 
of their appeal in the following language: 

"In accordance with Section 96-4 (m) of the General Statutes of 
N. C., the claimants-employees give notice of appeal from the above de- 
cision." 

However, they failed to file any statement of the grounds upon which 
a review was sought as required by G.S. 96-16 ( h )  (i) .  

The Commission made due return to the notice of appeal by filing the 
necessary papers and transcript of the evidence, together with its findings 
of fact and decision therein, in the Superior Court of Richmond County. 

On 1 February 1951, after notice that the employer would move to 
dismiss the appeal, claimants filed in the Superior Court their "state- 
ment of grounds upon which review is sought and particulars in which 
it is claimed the Commission is in error." On 5 February 1951 the em- 
ployer appeared and moved to dismiss the appeal for that the claimants 
failed to file said statement with the Commission at the time appeal was 
noted as required by statute. The motion was allowed and claimants 
appealed. 
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W. D. Holoman, R. B. Billings, R. B. Overton, and D. G. Ball for 
Employment Security Cornmhsion, appellee. 

Robert 8. Cahoon for appellants. 
Thomas H. Leath for Pee Dee Textile Company, Inc., appellee. 

BARNHILL, J. There is no inherent or inalienable right of appeal from 
an inferior court to a Superior Court or from a Superior Court to the 
Supreme Court. Cox v. Kinston, 217 N.C. 391, 8 S.E. 2d 252; 8. v. 
Miller, 225 N.C. 213, 34 S.E. 2d 143; 2 A.J. 847. 

A fortiori, no appeal lies from an order or decision of an administra- 
tive agency of the State or from the Judgments of special statutory tri- 
bunals whose proceedings are not according to the course of the common 
law, unless the right is granted by statute. 2 S.J. 858, see. 19. I f  the 
right exists, it is brought into being, and is a right granted, by legislative 
enactment. Cox v. Kinston, supra; Pue  v. Hood, Comr. of Banks, 222 
N.C. 310, 22 S.E. 2d 896; Utilities Com. v. Coach Co., 218 N.C. 233, 
10 S.E. 2d 824; Veazey c. Durham, 231 N.C. 357, 57 S.E. 2d 377; Ann. 
124 A.L.R. 1000. 

"There can be no appeal from the decision of a11 administrative agency 
except pursuant to specific statutory provision therefor." 42 A.J. 670, 
see. 232. 

Obviously then, the appeal must conform to the statute granting the 
right and regulating the procedure. Caudle I * .  ilForris, 158 N.C. 594, 
74 S.E. 98. 

The statutory requirements are mandatory and not directory. Brown 
c. Kress & Co., 207 N.C. 722, 178 S.E. 248. They are conditions prece- 
dent to obtaining a review by the courts and must be observed. Vivian 
r .  Mitchell, 144 N.C. 472. Noncompliance therewith requires dismissal. 
Lindsey v. Knights of Honor, 172 N.C. 818, 90 S.E. 1013. 

G.S. 96-15 (h )  permits a party aggrieved by a ruling or decision of 
the Employment Security Commission to appeal to the Superior Court, 
and G.S. 96-15 (i) prescribes the procedure to be followed in the exercise 
of this right. I n  the latter section, it is provided that "in every case in 
which appeal is demanded, the appealing party shall file a statement with 
the Commission within the time allowed for appeal, in which shall be 
plainly stated the grounds upon which a reriew is  sought and the par- 
ticulars in which it is claimed the Commission is in error with respect to 
its decision." 

This statement of the grounds of the appeal must be filed within the 
time allowed for appeal. I t s  purpose is to give notice to the Commission 
and adverse parties of the alleged errors committed by the Commission 
and limit the scope of the hearing in the Superior Court to the specific 
questions of law raised by the errors assigned. Clearly i t  was intended, 
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and must be construed, as a condition precedent to the right of appeal. 
Noncompliance therewith is  fatal. 

W e  may  note that  there i s  sufficient evidence in the record to sustain 
the facts found, and the facts found support the order denying claimants 
compensation for the period of time in  question. As (,he findings of fact 
made by the Commission, when supported by competent evidence, are 
conclusive and binding on the reviewing courts, whil:h are to hear the 
appeal on questions of law only, G.S. 96-15 ( i ) ,  the disposition of the 
appeal i n  the court below deprived the claimants of no substantial right 
to which, otherwise, they might ha re  been entitled. 

The  judgment of the court below is 
Affirmed. 

C. E. MALLARD v. MART BROWN MALIAARD. 

(Filed 12 December, 1951.) 
1. Divorce § 2ac 

Divorce under G.S. 50-6 may be granted only when the parties (1) have 
lived apart physically for an uninterrupted period of two years and (2)  
their physical separation is accompained by an intention on the part of one 
of them, a t  least, to cease matrimonial cohabitation. 

2. Same- 
Plaintiff's testimony to the effect that both he and defendant had resided 

in the State for a period of six months, that they had lived separate and 
apart for more than two years, and that a t  the time of separation he 
intended nerer to resume matrimonial cohabitation with her, is sufficient 
to overrule her motion to nonsuit. 

3. Same- 
Defendant's evidence was to the effect that plaintifli separated himself 

from her solely for the purpose of finding employment and that they 
mutually intended to resume living together as man and wife under one 
roof as soon as plaintiff was financially able to furnish shelter and support 
for defendant and their daughter at the place of his employment. Held:  
An instruction which fails to charge that if the parties~, though physically 
separated, mutually intended to resume marital cohabitation they were 
not living separate and apart in contemplation of the statute, must be held 
for error. 

APPEAL by defendant from Grady, Emergemy Judge, a t  the August 
Term, 1951, of the Superior Court of ROBESON County. 

Civil action under G.S. 50-6 for an  absolute divorce on the grounds of 
two years' separation. 

Plaintiff and defendant were married September 5, 1927, and lived 
together as man and wife from that  time until 12 January,  1948, in the 
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home of defendant's mother in Mooresville, N. C. They have a daughter. 
Since the day last mentioned, the plaintiff has been working in Dunn, 
N. C., Lake City, S. C., and Fairmont, N. C., and the defendant and the 
daughter have been residing in Mooresville, N. C. 

This action was begun 18 May, 1950. The complaint, reply, and 
testimony of the plaintiff made out this case: 

On 12 January, 1948, the plaintiff notified defendant that his marital 
relations with her were unhappy and that he did not intend to live with 
her in the future. The defendant consented to the plaintiff's proposed 
course of action. The plaintiff forthwith departed the home in Moores- 
ville, and ever since has resided elsewhere separate and apart from the 
defendant physically with the intention of nerer resuming conjugal rela- 
tions with her. He  has worked at Fairmont. N. C., since July, 1948. 
Although he contributed small sums to her support after leaving Moores- 
ville, he did so simply to fulfill the obligation imposed upon him by law. 

The answer denied that there had been any separation of the parties 
within the meaning of the statute, and pleaded the affirmative defense 
covered by the fourth issue set forth below. The evidence presented by 
the defendant tended to show that the plaintiff was destitute and unem- 
ployed on 12 January, 1948, and by reason thereof was unable to support 
his wife and daughter; that the plaintiff left the home of the parties in 
Mooresville on that day to obtain employment elsewhere, and absented 
himself from such home from that time until the commencement of the 
present action in an effort to make provision for his family pursuant to 
an understanding between him and the defendant that the parties were 
to resume matrimonial cohabitation just as soon as the financial circum- 
stances of the plaintiff permitted him to furnish a home and support for 
his wife and daughter at  the place of his employment; that from time 
to time after leaving Mooresville the plaintiff contributed small sums to 
the support of the defendant in recognition of his marital status and in 
partial performance of one of his marital duties; and that the plaintiff 
never intimated to defendant prior to the commencement of this action 
that he desired or intended to end his conjugal relations with her. 

Issues were submitted to and answered by the jury as follows: 
1. Were plaintiff and defendant married, as alleged in the complaint? 

Answer: Yes. 
2 .  Has the plaintiff been a resident of the State of North Carolina for 

more than six months prior to the institution of this action? Answer: 
Yes. 

3. Was there a separation of the plaintiff and defendant and have they 
lived separate and apart continuously for more than two years prior to 
the commencement of this action, as alleged in the complaint? Answer: 
Yes. 
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4. I f  so, was such separation caused by the wrongful and unlawful con- 
duct of the plaintiff, as alleged in the answer? Answer: No. 

Judgment was rendered on the verdict granting plaintiff an absolute 
divorce, and the defendant appealed, assigning the refusal of the judge 
to enter a compulsory nonsuit and various portions of the charge as error. 

F. LeVerne Adams and F. 33. Hackett for plainti f ,  appellee. 
Varser, McIntyre & Hewry for defendant, appe1la)st. 

ERVIN, J. While the third issue is phrased in the language of G.S. 
50-5 (4),  the plaintiff bottoms his case on G.S. 50-6. Moreover, the 
record reveals that the action was tried under the last mentioned s t a t u t ~  
in the court below. 

G.S. 50-6 specifies that "marriages may be dissolved and the parties 
thereto divorced from the bonds of matrimony on the application of 
either party, if and when the husband and wife have lived separate and 
apart for two years, and the plaintiff or defendant in the suit for divorce 
has resided in the State for a period of six months." 

A husband and wife live separate and apart for the prescribed period 
within the meaning of G.S. 50-6 when, and only when, these two condi- 
tions concur: (1)  They live separate and apart physically for an unin- 
terrupted period of two years; and (2)  their physical separation is 
accompanied by a t  least an intention on the part of one of them to cease 
their matrimonial cohabitation. Young z.. 170ung, 225 N.C. 340, 34 
S.E. 2d 154; Moody v. Moody, 225 N.C. 89, 33 S.E 2d 491; B~yers 21. 
Hyers, 222 N.C. 298, 22 S.E. 2d 902. 

The testimony adduced by plaintiff is sufficient to establish that each 
of these things existed a t  the commencement of the action: That the 
plaintiff and defendant were husband and wife; that both of them had 
resided in the State for a period of six months; and that they had lived 
separate and apart within the meaning of the statute for an uninter- 
rupted period of two years. This being true, the trial judge rightly 
refused to nonsuit the action. Taylor 1.. Taylor, 225 N.C. 80, 33 S.E. 
2d 492. 

The defendant assigns as error various portions of the charge in which 
the judge instructed the jury without explanation or qualification to 
answer the third issue in  favor of the plaintiff, i. e., in the affirmative, 
in  the event it found by the greater weight of the evidence that the plain- 
tiff separated from his wife in the early part of January, 1948, with her 
consent or knowledge, and remained separate and apart from her for 
two years. Since the charge is designed to aid the jury clearly to compre- 
hend the case and to arrive at  a correct verdict, this instruction must be 
held for error on the testimony in the instant action. Lewis 21. Watson, 
229 N.C. 20, 47 S.E. 2d 484. 



N. C.] FALL TERM, 1951. 65 7 

There is sharp conflict between the evidence of the plaintiff and that 
of the defendant respecting the chiracter of their separation. The testi- 
mony for the defendant indicates that the plaintiff was in pecuniary 
difficulties and out of work in  January, 1948; that he thereafter ab- 
sented himself from the defendant merely to obtain employment and thus 
make some provision for his family; and that both he a'nd the defendant 
entertained a mutual intention duiing their resultant physical separation 
to resume living together as man and wife under one roof j u s t  as soon 
as the plaintiff was financially able to furnish shelter and support for 
his family at  the place of his employment. 

I f  this evidence is true, the plaintiff and the defendant were not living 
separate and apart in contemplation of law while they were physically 
separated. Byers v. Byers, supra. Despite its crucial bearing on the 
third issue, the judge took no note of it in his charge, except to state that 
the defendant contended that the jury ought to answer such issue in the 
negative because the plaintiff's "absence from her was simply in search 
of employment." H e  did not advise the jury as to whether such conten- 
tion had any legal validity. 8. v. Herbin, 232 N.C. 318, 59 S.E. 2d 635. 

Since the judge did not explain to the jury the law arising on this 
testimony, the unqualified instruction challenged by the assignments of 
error directed the iurv to answer the third issue in the affirmative in the 
event it found by [he ireater weight of the evidence that the plaintiff and 
the defendant had lived separate and apart physically for an uninter- 
rupted period of two years, even though their physical separation was 
not accompanied by an intent on the part of either of them to cease their 
matrimonial cohabitation. 

The instruction was highly prejudicial to the defendant on the present 
record, and entitles her to a 

New trial. 

STATE v. ROBERT E. MEADOWS. 

(Filed 12 December, 1961.) 
Criminal Law Q 14- 

Under the provisions of G.S. 15-177.1, trial in the Superior Court upon 
appeal from an inferior court is ale novo without regard to the plea, the 
trial, the verdict or the judgment of the inferior court, and therefore the 
Superior Court in all instances, including those in which the defendant 
pleads guilty in both the inferior court and in Superior Court, has power 
to impose sentence lighter or heavier than that imposed by the inferior 
court, provided the sentence is within the limit prescribed by law. 
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APPEAL by defendant from Parker,  J., a t  May Term, 1951, of NEW 
HANOVER. 

Criminal prosecution against defendant for driving a motor vehicle 
upon the public highways of the State while his operator's license was 
revoked. 

On  10 January,  1951, the defendant was arraigned in the Recorder's 
Court of New Hanover County upon a warrant  alleging that  he com- 
mitted the misdemeanor defined by G.S. 20-28 by driving a motor vehicle 
upon the public highways of the State while his opl?rator's license was 
revoked. H e  pleaded guilty, and the Recorder's C o ~ ~ r t ,  which has final 
jurisdiction of misdemeanors, entered this judgment : "Fined $200.00 
and costs of court-90 days in  default of the paymmt of the fine and 
cost." The  defendant appealed to the Superior Court from this judgment. 

When the case was called for trial a t  the May 'Term, 1951, of the 
Superior Court of New Hanover County, the defenldant again pleaded 
guilty to  the charge. The State thereupon adduced eridence showing that  
the defendant committed the offense a t  a time when his operator's license 
had been revoked for a period of three ymrs  because of a second convic- 
tion for driving a motor vehicle upon the public highways of the State 
while under the influence of intoxicating liquor, and the presiding judge 
thereupon entered this judgment: "The judgment of the court is that  
Robert E. Meadows be confined in the common jail of New Hanover 
County for a term of twelve months to be assigned to work the public 
roads under the direction of the State Highway and I'ublic Works Com- 
mission." The defendant excepted to  the judgment of the Superior 
Court, and appealed to the Supreme Court. 

Attorney-General McMullan,  Assistani Attorney-General Moody,  and 
C. Cr. Powell,  Jr. ,  Membcr  of S ta f f ,  for the Stnte. 

1V. A'. Rhodes, Jr.,  for d ~ f e n d a n  f, appellant. 

ERVIN, J. The assignment of error raises this question : Where the 
accused in a criminal action pleads guilty to the charge of a misdemeanor 
in  the Superior Court upon the hearing of his appeal from the judgment 
pronounced against him on his former plea of guilty to the same charge 
in 1111 inferior court having complete jurisdiction of the offense, does the 
judge of the Superior Court have power to impose a greater sentence 
than tha t  imposed by the inferior court from which the appeal is taken? 

The charge is bottomed on this statutory provision: "Any person 
whose operator's . . . license has been . . . revoked other than perma- 
nently, as provided in this article, who shall drive any motor vehicle upon 
the highways of the ~ t a t e  while such license is . . . revoked, shall 
be guilty of a misdemeanor and upon conviction shall be punished by a 



N. C.] FALL TERM, 1951. 659 

fine of not less than two hundred dollars ($200.00) or imprisonment in 
the discretion of the court, or both such fine and imprisonment." G.S. 
20-28 ( a )  ; 1947 Session Laws, Ch. 1067, see. 16. 

The sentence of the Superior Court does not transgress the limits fixed 
by law. S. t'. Moschoures, 214 N.C. 321, 199 S.E. 92. The defendant 
insists, however, that  the sentence is void because the judge of the Supe- 
rior Court was powerless in law to change the judgment of the recorder's 
court. T o  sustain this position, he invokes former decisions, which enun- 
ciated the rule that  where the accused in a criminal action pleads guilty 
to a misdemeanor in an  inferior court having con~plete jurisdiction of the 
offense and appeals to the Superior Court from the judgment pronounced 
by the inferior court on his plea, the Superior Court sits as a mere court 
of review to determine the legality of the judgment of the inferior court. 

The defendant argues that  this rule still obtains except in so f a r  as it 
has been modified by Chapter 482 of the 1947 Session Laws, which is now 
codified as G.S. 15-177.1 ; that  this statute abolishes the rule only in cases 
where the accused pleads not guilty in the Superior Court;  that  the rule 
applies in the present action because the defendant pleaded guilty in the 
Superior Court;  that  in consequence the judge of the Superior Court sat 
as a mere court of review in the present action with power to do one of 
these things only: ( 1 )  To discharge the defendant if he adjudged the 
proceedings of the inferior court to be fatally defective ; (2 )  to remand 
the cause to  the inferior court for  proper sentence if he deemed the 
original sentence to he improper in form or substance ; and (3 )  to affirm 
the sentence of the inferior court if he found it to be valid; and that  the 
judge of the Superior Court disregarded his judicial function in the 
premises and usurped power not conferred upon him by law when he 
undertook to change the sentence of the inferior court. - 

These contentions overlook both the history of the rule and the mani- 
fest object of the Legislature in enacting G.S. 15177.1. 

The rule has never been concerned with the plea interposed by an  
accused on the hearing of his appeal i n  the Superior Court. I t  has 
rested on his plea in  the inferior court. I t s  underlying rationale has 
been that  the plea of guilty in the inferior court waived the right of the 
accused under G.S. 15-177 and similar laws to have the cause tried or 
even considered anew or de novo on its merits by the Superior Court on 
the appeal, and converted the Superior Court from an  appellate trial 
court into a court of review for the correction of errors of law in the 
judgment of the inferior court. 

The rule invoked by the defendant was first stated in 1893 in  S. v. 
Warren, 113 N.C. 683, 18 S.E. 498. I t  has been applied in  two subse- 
quent cases only, namely, 8. v. Crandall, 225 N.C. 148, 33 S.E. 2d 861, 
which was decided in 1945, and S. v. Beasley, 226 N.C. 577, 39 S.E. 2d 
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605, which was handed down in 1946. At  its first session after the 
Crandall and Beasley decisions, to wit, that of 1947, the Legislature 
enacted G.S. 15-177.1, which reads as follows: "In all cases of appeal 
to the Superior Court in a criminal action from a justice of the peace 
or other inferior court, the defendant shall be entitled to a trial anew 
and de novo by a jury, without prejudice from the former proceedings 
of the court below, irrespective of the plea entered or the judgment pro- 
nounced thereon." 1947 Session Laws, Ch. 482. 

This statute is aimed at the very foundation of the rule of the Warren, 
Crandall, and Beasley cases, i.e., the plea of the accused in  the inferior 
court. I t s  plain purpose is to uproot that rule in its a t i re ty .  I t  accom- 
plishes this object by providing, in  substance, that whenever the accused 
in a criminal action appeals to the Superior Court from an inferior 
court, the action is to be tried anew from the beginning to the end in 
the Superior Court on both the law and the facts, without regard to the 
plea, the trial, the verdict, or the judgment in t'he inferior court. As a 
result of this statute, the rules of practice and procedure regulating the 
trial of criminal actions appealed to the Superior Court by defendants 
who pleaded guilty in inferior courts have been brought into complete 
harmony with those heretofore followed in the trial of the criminal 
actions appealed to the Superior Courts by defendants who pleaded not 
guilty in inferior courts. S. v. Moore, 209 N.C. 44, 182 S.E. 692; S. v. 
Gof, 205 N.C. 545, 172 S.E. 407; S. v. Pasley, 180 X.C. 695, 104 S.E. 
533; S. v. Koonce, 108 N.C. 752, 12 S.E. 1032. Since the trial in the 
Superior Court is without regard to the proceedings in. the inferior court, 
the judge of the Superior Court is necessarily required to enter his own 
independent judgment. Hence, his sentence may be lighter or heavier 
thai that imposed by the inferior court, provided, of course, i t  does not 
exceed the limit of punishment which the inferior court could have 
imposed. S. v. Stafford, 113 N.C. 635, 18 S.E. 256. 

For  the reasons given, the judgment entered in the Superior Court is 
Affirmed. 

JAMES WESLEY TAYLOR v. JONES BROTHERS BAKERY, INC. 

(Filed 12 December, 1951.) 

1. Libel and Slander 8 10- 
In an action for slander allegedly uttered by defendant's route super- 

visor while acting in the course of his employment, the court correctly 
refused defendant's motions to strike allegations of the complaint that 
plaintiff's discharge by the supervisor was wrongful and without justiflca- 
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tion or excuse, the defamatory matter being related to the asserted reason 
for plaintiff's discharge. 

2. Libel and Blander Q 6- 
In order to form the basis of an action for slander it is necessary that 

the defamatory matter be communicated to some person or persons other 
than the person defamed. 

3. Libel and Slander 8 1- 
Ordinarily a person may not maintain an action for a slander invited or 

procured by plaintiff himself or by a person acting for him, certainly when 
induced for the purpose of bringing suit thereon. 

4. Libel and Slander 8 10- 
In an action for slander, allegations to the effect that upon plaintiff's 

inquiry as to the reasons he had been discharged, defendant's vice-presi- 
dent stated to him that he had been short in his deliveries of merchandise 
to customers which amounted to stealing, should be stricken on motion, 
there being no allegation that the defamatory words were communicated 
to any other person or that the vice-president authorized anyone to publish 
the statement made by him to plaintiff. 

6. Damages 8 8- 
Where punitive damages are sought, evidence of the flnancial condition 

of defendant or of its imputed wealth is competent, and therefore motion 
to strike allegations of the reputed wealth of defendant is properly denied. 

APPEAL by defendant from Moore, J., April term, 1951, of GUILFORD- 
Greensboro Division. 

The plaintiff, a former employee of the defendant, instituted this action 
to  recover both compensatory and punitive damages against the defend- 
an t  "on account of injury to plaintiff's good name, fame, credit, and 
reputation," caused by the utterance of alleged slanders of and concern- 
ing the plaintiff by one 0. W. Biggerstaff, one of the defendant's route 
supervisors, who was allegedly acting in the course and scope of his em- 
ployment by the defendant. I n  ap t  time, the defendant moved to strike 
from the plaintiff's complaint, the following: 

I. The italicized portion of paragraph eight which reads as follows: 
"That on the 29th day of July,  1950, the said Mr. 0. W. Biggerstaff, 
Route Supervisor as  aforesaid, wrongfully and without justification o r  
excuse discharged this plaintiff . . ." 

2. All of paragraph nine of the complaint, a s  follows: "That on the 
following Monday, to-wit : Ju ly  31, 1950, Mr. Pau l  Jones, Vice-president 
3f the defendant corporation, i n  a conversation with this plaintiff, who 
was then inquiring as to the reason for his discharge, stated to the plain- 
tiff, 'You were fired for shorting merchants in loaves of bread, that  Mr. 
Biggerstaff has the evidence to prove it, and that  this is  nothing short 
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of stealing, and we do not want a man like that in our organization.' 
That thereupon this plaintiff denied said charges." 

3. The italicized portion of paragraph fifteen of the complaint which 
reads as follows: "That the defendant is a corporation of large means 
and i s  reputed to be worth a large s u m  of money  and p1~~sica.l properties." 

The motion to strike was overruled, and defendant apnrals, and assigns 
error. 

N i n e s  c6 Boren  and W e l c h  Jordan  for defendant ,  appel lunf .  
H. L.  Roontz ,  J .  E l m e r  Long and Clarence Ross f o ~  plaint ip,  a p p e l l e ~ .  

DENNY, J. The defendant's exception to the failure of the court to 
strike out that portion of paragraph eight of the plaintiff's complaint, 
alleging that the plaintiff was discharged by Biggerstaff wrongfu l ly  and 
without  justification or excuse, is without merit. 

The exception, however, to the refusal of the court to strike out parn- 
graph nine of the complaint in its entirety, presents a more serious ques- 
tion. There is no allegation in the complaint to t h ~  effect that Paul 
Jones, the Vice President of the defendant corporation, ever comniuni- 
cated the statement made by him to the plaintiff to an> other person, nor 
does the plaintiff allege in his complaint that any slanderous statement 
with respect to the conduct of the plaintiff was ever communicated to a 
third person by anyone, save and except I)y 0. W. Biggerstaff, n route 
supervisor of the defendant. 

Therefore, we must consider whether the statement made by the officer 
of the defendant corporation to the plaintiff upon the plaintiff's inquiry 
as to why he had been discharged, constituted a publication sufficient to 
support an action for slander. The answer must be in the negative. 

I t  is generally held that the publication, of a libel or slander, invited 
or procured by the plaintiff, or by a person acting for him, is not suffi- 
cient to support an action for defamation. 33 Jur., Libel and 
Slander, section 93, page 105; 53 C.J.S., Libel and Slander, section YO, 
page 129; R e n f r o  Drug  Co. v. L a u ~ s o n .  138 Tes. 134, 160 S.W. 2d 246, 
146 A.L.R. 732; Taylor  v. McDaniels,  139 Okla. 262, 281 Pac. 967, 66 
A.L.R. 1246; McDaniel v. Cresccnt Motom.  249 Ala. 3:30, 31 So. 2d 343, 
172 A.L.R. 204; Lovejoy v. M u f u a l  Broadcasting Co. (Tex. Civ. App.) 
220 S.W. 2d 308; R a p l a n  v. Edmondson.  68 Ga. App. 151, 22 S.E. 2d 
343; T u c k e r  v. P u r e  Oil C o m p a n y  of Cnrolinns, 191 S.C. 60, 3 S.E. 2d 
547. While i t  is not necessary that the defamatory words be communi- 
cated to the public generally, it is necessary that they be communicated 
to some person or persons other than the prmon defamcbd. B e d p p e t h  1,. 

Coleman,  183 N.C. 309,111 S.E. 517, 24 A.L.R. 232; McKeel  2,. La tham.  
202 N.C. 318, 162 S.E. 747; 53 C.J.S., Libel and S l~nder ,  section 78, 
page 127 ; 33 Am. Jur., Libel and Slander, section 96, page 107. 
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An examination of plaintiff's complaint discloses that all his allega- 
tions with respect to his right to recover compensatory as well as punitive 
damages, are bottomed on the statement made by Biggerstaff to the 
various customers of the defendant corporation. He alleges no damages 
resulting from the statements made to him by the Vice President of the 
defendant corporation in response to his own inquiry as to the reason for 
his discharge. Certainly such a statement, unless made to a third person, 
would not support an action for slander. Moreover, it is generally held 
that where slanderous or libelous statements are induced for the purposo 
of bringing suit thereon, recovery will not be permitted. This is upon 
the theory that a plaintiff will not be permitted "to assist in building up 
a cause of action for the purpose of gathering fruitage for himself." 
Richardson v. Gunby, 88 Xan. 47, 127 Pac. 533, 42 L.R.A. (N.S.) 520. 
See 172 B.L.R. Anno. 214. Furthermore, there is no allegation in plain- 
tiff's complaint to the effect that the vice-president of the defendant 
corporation authorized the defendant Biggerstaff, or anyone else, to pub- 
lish the statement made by him to the plaintiff. 53 C.J.S., Libel and 
Slander, section 150 (a ) ,  page 233. Consequently, we think the defendant 
is entitled to have all of the allegations contained in paragraph nine of 
the plaintiff's complaint stricken out, and it is so ordered. 

The exception to the failure of the court to grant the defendant's mo- 
tion to strike from the plaintiff's complaint the allegation with respect 
to the reputed wealth of the defendant, will not be upheld. 

I n  an action where punitive damages may be awarded, evidence of the 
financial condition of the defendant, or of its reputed wealth, is ad- 
missible in behalf of the plaintiff. R o f h  v. n e w s  Co., 217 N.C. 13, 6 S.E. 
2d 882; Bryant a. Reedy, 214 N.C. 748, 200 S.E. 896; Baker v. Winslow, 
184 N.C. 1, 113 S.E. 570; Carmichael a. Telegraph Co., 162 N.C. 333, 
78 S.E. 507; Arthur z3. Henry, 157 N.C. 393, 73 S.E. 206; Tucker I ) .  

Winders, 130 N.C. 147, 41 S.E. 8 ; Reeves zq. Winn,  97 N.C. 246, 1 S.E. 
448; Adcock v. Marsh, 30 N.C. 360. 

The judgment of the court below will be modified as directed herein. 
Modified and affirmed. 

ELLA ROSS LAUGHRIDGE v. HOWARD ALFORD LOVEJOY, JR. 

(Filed 12 December, 1951.) 
Divorce 8 21- 

Unpaid installments for the support of the child of the marriage past 
due under a decree of another state may not be modified by our court in 
action here to enforce payment, and defendant is not entitled to allege as 
a defense the wife's violation of a provision of the decree that he should 
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be allowed to visit the child a t  reasonable times and places, such matter 
being proper only in a petition for modification of the original decree in 
the court of its rendition. 

iLEP;- APPEAL by defendant from Sink, J., April Term, 1951, of MECI- 
BUBQ. 

This action was instituted in the Superior Court of Mecklenburg 
County, North Carolina, 1 August, 1949, by the plaintiff, a citizen and 
resident of Jefferson County, Alabama, for the purpose of obtaining n 
judgment against the defendant for past due and unpaid monthly in- 
stallments alleged to be due by the defendant to the plaintiff for the sup- 
port and maintenance of their minor child, pursuant to the terms of 3. 

judgment theretofore entered in the State of Alabama. 
The material facts are not in dispute and may be summarily stated as 

follows : 
1. The plaintiff and defendant were married and one child, Howard 

Alford Lovejoy, 111, was born of the marriage prior to 23 October, 1945. 
2. On the above date, the pla'intiff, then Ella Ross Lovejoy, wife of the 

defendant, instituted an action for divorce against him in the Circuit 
Court, Tenth Judicial Circuit, of Alabama-Equity Division. Process 
was duly served on the defendant, and he appeared in person and filed an 
answer t o  the plaintiff's compla'int. The plaintiff was thereafter granted 
an  absolute divorce from the defendant and awarded a lump sum settle- 
ment in lieu of alimony. Pursuant to an agreement of the parties filed 
in  the cause, the custody of the minor child was awarded to the com- 
plainant, the mother, "with the right of the respondent, the father, to 
visit said child a t  reasonable times and places." The decree further di- 
rected the defendant to pay to the plaintiff the sum of $50.00 per month 
for the support and maintenance of their minor child. 

3. The plaintiff, who has since intermarried with one Laughride, al- 
leges that the defendant paid to the plaintiff, irregularly, these monthly 
installments under and pursuant to the abore judgment, but has unlaw- 
fully and wrongfully discontinued the payments as required by the order ; 
that plaintiff has demanded payment thereof, but the defendant has 
failed and refused to pay said past due installments; and that as of 28 
July, 1949, the defendant was due the plaintiff, under the terms of the 
aforesaid judgment, the sum of $1,200, and that such judgment is still in 
full force and effect in the State of Alabama. 

4. The defendant filed an answer to the complainr and does not deny 
the material allegations thereof, but set up a Further Answer and De- 
fense thereto in which he alleges, among other things, that since the 
plaintiff and defendant were divorced he has been unable to see his child; 
that not long after the divorce was granted, plaintifl' remarried and her 
whereabouts were unknown to him;  that he sought through his counsel to 



N. C.] FALL TERM, 1951. 665 

find out where she was in order that he might have an opportunity to 
visit his child; that after repeated efforts he was unable to communicate 
with his wife; "that after he became unable to see and visit his child, the 
defendant stopped making payments provided in said divorce decree, for 
the reason the plaintiff was violating the terms of said decree relating to 
the child by not giving the defendant the privilege of visiting said child. 

The plaintiff, through her counsel, moved to strike out the defendant's 
Further Answer and Defense, which motion was allowed, and the defend- 
ant appeals and assigns error. 

G. T .  Carswell and Shannonhouse, Bell & Horn for defendant, ap- 
pellant. 

McRae & McRae for plaintiff, appellee. 

DEXNY, J. The defendant contends he is entitled to plead the failure 
of the plaintiff to give him an opportunity to visit his child "at reason- 
able times and places," as provided in the decree awarding custody of the 
child to the plaintiff, as a defense to her action for the collection of past 
due and unpaid installments due by him, under the provisions of the 
decree, for the support and maintenance of his child. 

Such alleged violation of the provisions of the decree, if found to be 
true, might be adjudged sufficient to entitle the defendant to a modifica- 
tion of the decree upon a proper petition or motion lodged in the Alabama 
court in which the original decree was entered. However, under the full 
faith and credit clause of the Constitution of the United States, the 
courts of this State are without jurisdiction to modify or alter a duly 
entered judgment in a court of competent jurisdiction in another state. 
31 Am. Jur., Judgments, section 535, page 145; 50 C.J.S., Judgments, 
section 890, page 492 ; Allman v. Regtkter, 233 N.C. 531, 64 S.E. 2d 861 ; 
Willard v. Rodman, 233 N.C. 198, 63 S.E. 2d 106; Howland v. Stitzer, 
231 N.C. 528, 58 S.E. 2d 104; Lockman v. Lockman, 220 N.C. 95, 1 6  
S.E. 2d 670. 

The defendant is relying upon those cases where the parties entered 
into a separation agreement and the wife violated the provisions thereof 
with respect to the right of the husband to visit his children, citing Cole 
r.  Addisoh, 153 Ore. 688, 58 Pac. 2d 1013, 105 A.L.R. 897; Duryea v. 
Bliven, 122 N.Y. 567, 25 N.E. 908; Muth u. Wuest, 76 App. Div. 332, 
78 N.Y.S. 431; Haskell v. Haskell, 201 App. Div. 414, 194 N.Y.S. 28, 
(aff. 236 N.Y. 635), 142 N.E. 314; Nyers v. Myers, 143 Mich. 32, 106 
N.W. 402. An examination of these cases, however, discloses, in each 
instance, that i t  was an original action to enforce the provisions of a 
separation agreement and the husband set up an alleged breach thereof 
as a bar to its enforcement, or it involved a petition or motion, lodged in  
the court which granted the original decree, for its modification. 
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I t  seems to be the general rule that where the wife is awarded the 
custody of the child and the father is given the right to visit it, and the 
order requires him to make periodic payments for the support of the 
child, the order for such support will not be construed as being condi- 
tioned on the father's right of visitation which he may claim has been 
denied him. 27 C.J.S., Divorce, section 319, page 1206; Zirkle v. Zirkle, 
202 Ind. 129, 172 N.E. 192; Hatch z.. Hafch, 15 N.J. Misc. 461, 192 
Atl. 241; Firestone v. Firestone, 158 Penn. Super. 579, 45 Atl. 2d 923. 

Moreover, it does not appear in the decree entered by the Alabama 
court on 24 October, 1945, that the plaintiff and the defendant ever 
entered into a separation agreement, but that they only filed with the 
court an agreement to the effect that the custody and control of the minor 
child of the marriage should be awarded to the mother with the right of 
the respondent, the father, to visit the child at  reasonable times and 
places, and that the respondent would pay the claimant, as support and 
maintenance of such child, the sum o f  $50.00 per month, and the decree 
was so entered. 

Furthermore, past due and unpaid installments for alimony for the 
support of a wife and children under a divorce decree duly entered in the 
State of Alabama, seems to be as absolute and final as any other decree 
for the payment of money. Upon a proper petition, supported by compe- 
tent evidence, a decree for alimony and support of children may be modi- 
fied in that jurisdiction with respect to future instdlments. Rochelle 
1.. Rochelle, 235 Ma. 526, 179 So. 825; Epps c. Epps, 218 Ala. 667, 120 
So. 150. 

The ruling of the court below is 
-2ffirmed. 

BUFORD F .  PRICE v. THE CITT OF MONROE. 

MRS. ELIZABETH K. PRICE v. THE CITT O F  MONROE. 

PHYLLIS PRICE BY HER NEXT FRIEND BUFORD F .  PRICE v. T H E  CITY OF 
MONROE. 

(Filed 12 December. 1951.) 

1. Municipal Corporations g l4a- 
Defendant municipality dug a ditch entirely acrosr: the street leaving 

loose dirt piled along the eastern edge of the escaration to a height of 
from one and one-half to five feet. No barriers or lights were placed along 
the ditch. Plaintiff, traveling westward after dark, drove his car over the 
loose dirt and into the ditch. Held:  Plaintiff was guilty of contributory 
negligence as a matter of law. 

ERVIN and JOHNSON, JJ., dissent. 
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2. Negligence 8 10- - - 

Nonsuit on the ground of contributory negligence is properly entered 
when this conclusion is the sole reasonable deduction from plaintiff's own 
evidence. 

3. Automobiles § U ) b  

Guests in a car who have no control over its movements are not respon- 
sible for the negligence of the driver. 

4. Automobiles g 21 : Municipal Corporations 8 14a- 

Plaintiffs, who were passengers in a car, were injured when the driver 
drove the car after dark over loose dirt and into a ditch. The munici- 
pality had left the loose dirt from the excavation piled along the side of 
the ditch, but had placed no barriers or lights along the excavation. Held: 
Probable injury resulting from the absence of barriers or lights could have 
been reasonably foreseen, and therefore the negligence of the city in failing 
to maintain proper warnings is not insulated by the negligence of the 
driver. 

5. Negligence 8 7- 
If the intervening act is of such character that it could have been reason- 

ably foreseen, it does not break the sequence of events put in motion by 
the primary negligence, and the primary negligence remains a proximate 
cause of the injury. 

6. Appeal and Error 8 6c ( 6 ) -  
An assignment of error for that the court failed to apply the law to the 

facts of the case is ineffective as a broadside exception. 

APPEAL by defendant from Clement ,  J., February Term, 1951, of 
UNION. 

Three separate suits by the above named plaintiffs against the City of 
Monroe to recover damages for tort were by consent consolidated for trial. 
All arose out of the same occurrence. The injury to person and property 
complained of was alleged to have resulted from the fall of the automobile 
i n  which plaintiffs were riding into an  open and unguarded ditch across 
a street in the City of Monroe. 

Verdicts were returned in favor of the plaintiffs, and from judgments 
thereon, the defendant appealed. 

Coble Funderburk  for plaintif fs,  appellees. 
0. L. Richardson  and E. Osborne Ayscue  for de fendan t ,  appel lant .  

DEVIN, C. J. B u f o r d  F. Pr ice  Case. 
This plaintiff was the owner and driver of the automobile involved. 

On the evening of 12 October, 1949, about 9 :30 p.m., with his wife and 
daughter as passengers in the automobile, he drove from the mill where 
he was employed northwardly along Mill Street in the City of Monroe, 
and then turned west into Avon Street, a paved street in general use 
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by the public. Across Avon Street 130 feet from Mill Street, the City 
had dug a ditch for the purpose of installing a new culvert. This work 
had been in  progress several weeks. The ditch was 6 feet wide and 8 feet 
deep, and extended the entire width of Avon Street. The loose dirt from 
the excavation had been piled up along the eastern edge of the ditch to 
form a ridge or bank of earth 1Y2 to 2 feet high according to plaintiff, or 
5 feet high according to the city engineer, and spreading out at  the base. 

Plaintiff testified there were no barriers or lights on this obstruction ; 
that he was traveling along Avon Street at the rate of 15 miles per hour; 
that his automobile lights revealed this ridge of dirt but he thought it 
was dirt used in repairing pavement; that he did not know there was a 
ditch beyond the ridge and continued to drive without applying hi3 
brakes, though he did remove his foot from the accelerator. H e  said: 
4'1 ran straight in  the ditch." His  front bumper caught on the edge of 
the  pavement on the west side of the ditch, with front wheels in the ditch, 
while the rear wheels were on top of the ridge of dirt. The automobile 
and each of the occupants sustained injury. Considering the plaintiff's 
evidence in  the light most favorable for him, it is apparent the City was 
negligent in permitting an open excavation which it had made across a 
city street to remain without barriers or lights. Russell v. Monroe, 116 
N.C. 720,21 S.E. 550; Seagraves v. Winsfon,  170 N.C!. 618, 87 S.E. 507; 
Willis v. New Bern, 191 N.C. 507, 132 S.E. 286; Michaux v. Rocky 
Mount, 193 N.C. 550, 137 S.E. 663; Hunf v. High Point, 226 N.C. 74, 
36 S.E. 2d 694. But we think the injuries sustained by plaintiff Buford 
3'. Price are attributable to his own contributory negligence, and that i n  
his case the defendant City was entitled to hare  its motion for nonsuit 
sustained. 

The conclusion seems inescapable that this observed obstruction in the 
form of a ridge or bank of recently excavated earth extending entirely 
across the street over which he was driving should hrave warned him of 
danger to his progress, and that if he had exercised ~*easonable care for 
his own safety and a proper lookout in the direction in which he was 
moving, he would and should have become aware of so extensive an ex- 
cavation in  the street i n  time to have avoided the injurious result now 
complained of. Blake v. Concord, 233 N.C. 480, 64 S.E. 2d 408. While 
compulsory nonsuit on the ground of contributory negligence may be 
rendered only when no other conclusion reasonably can be drawn from 
the plaintiff's evidence, Carruthers v. R. R., 232 N.C. 183, 59 S.E. 2d 
782; Dawson v. Transportation Co., 230 N.C. 36, 51 S.E. 2d 921, we 
think his own testimony establishes such want of care on his part as 
should bar his recovery for the causes alleged. Hanzpton v. Hawkins, 
219 N.C. 205, 1 3  S.E. 2d 227. Nonsuit should have been entered on 
defendant's motion, and the judgment in favor of the plaintiff Buford F. 
Price is reversed. 
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Cases of Elizabeth K. and Phy l l i s  Pricc. 
These cases stand upon a different footing from that of Buford F. 

Price. These plaintiffs were mere passengers in the automobile of which 
he  was the owner and driver. Neither of them owned the automobile or 
controlled or had right of control over its movement. Under the facts 
presented they map not be held responsible for the negligence of the 
driver. C r a m p f o n  z.. I r i e ,  126 N.C. 894, 36 S.E. 351; H u n t  v. R. R., 
170 N.C. 442, 87 S.E. 810; Dillon v .  Wins ton-Sa lem,  221 N.C. 512, 20 
S.E. 2d 845. 

Nor do we think the evidence supports the defendant's contention that 
these cases should have been nonsuited on the ground that the negligence 
of the driver was the sole proximate cause of the injuries sustained, or 
that his negligence insulated and rendered harmless the negligence of the 
City. H a r t o n  T. l'el. Co., 141 N.C. 455, 54 S.E. 299 ; H i n n a n t  v. R. R., 
202 N.C. 489, 163 S.E. 555; Speas  a. Greensboro, 204 N.C. 239, 167 
S.E. 807; H a n e y  c. Lincolnten,  207 N.C. 282, 176 S.E. 573. The dam- 
age to vehicles traveling on this public street, due to so extensive an 
excavation across it, and the probability of injury resulting from the 
absence of barriers or lights should have been in the reasonable contem- 
plation of the City. Speas v. Greensboro, supra;  H a r t o n  v. T e l .  CO., 
supra.  "Foreseeability is the test of whether the intervening act is such 
a new, independent and efficient cause as to insulate the original negli- 
gent act." H i n n a n t  z.. R. R., 202 N.C. 489, 163 S.E. 555; R. R. v. Kel -  
logg, 94 U.S. 469. 

The controlling principle is accurately stated by Just ice  H o k e  in 
H a r t o n  v. Tel .  Co., 141 N.C. 455, 54 S.E. 299, as follows: "It  will be seen 
that the test laid down by all of these writers, by which to determine 
whether the intervening act of an intelligent agent which has become 
the efficient cause of an injury shall be considered a new and independent 
cause, breaking the sequence of events put in rnotion by the original 
negligence of the defendant, is whether the intervening act and the re- 
sultant injury is one that the author of the primary negligence could have 
reasonably foreseen and expected. I f  the intervening act was of that 
character, then the sequence of events put in motion by the primary 
wrong is not broken, and this may still be held the proximate cause of the 
injury. Numerous well considered decisions by courts of the highest 
authority show that this is a correct statement of the doctrine." 

The defendant did not except to any part of the judge's charge to the 
jury, but assigned as error that he "did not apply the law to the facts in 
the case" as required by G.S. 1-180. However, the defendant did not 
specify in what respect or particulars the court's failure consisted. This 
is insufficient. S t a f e  I.. B r i f t ,  225 N.C. 364, 34 S.E. 2d 408; Steele v. 
Coxe, 225 N.C. 726 (733), 36 S.E. 2d 288; Sta te  v. Jones,  227 N.C. 402, 
42 S.E. 2d 465; Atate I.. T'anhoy, 230 N.C. 162 (165), 52 S.E. 2d 278. 
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I n  the cases of Elizabeth K. and Phyllis Price only issues of negligence 
on the part  of the defendant and damages to the plaintiffs were submitted 
to the jury. These issues were answered in favor of the plaintiffs. T h e  
evidence, which was offered without objection by the defendant, was suf- 
ficient to  support the verdicts and judgments in favor of these plaintiffs. 
I n  the tr ial  of these cases there was no  error. 

I n  case of Buford F. Price : Reversed. 
I n  case of Elizabeth K. Pr ice :  N o  error. 
I n  case of Phyllis Pr ice :  N o  error. 

I n  case of Buford F. Price, ERVIN and JOHXSON, JJ., dissent. 

STATE r. C .  W. KIRKMAN. 

(Piled 12 December, 1951.) 

1. Automobiles § 30d- 
Evidence in this prosecution for drunken driving held sufficient to over- 

rule nonsuit. 

2. Criminal Law 5 8lc (3)- 
Exception to the admission of evidence cannot justify a new trial in 

the absence of prejudice. 

3. Criminal Law r( 50g- 
The preservation of order and the prevention of unfair tactics and 

behavior on the part of witnesses is within the sound discretion of the 
presiding judge, and sounds or coughing made by a deputy sheriff during 
the testimony of another witness held not prejudicial upon the facts of 
this case. 

4. Criminal Law 5 53f- 

The court's reference to the place where clefendnr~t was arrested as a 
"hang-out" in stating the State's contentions held not prejudicial in view 
of defendant's admission on cross-examination of previous convictions 
constituting a lengthy catalogue of criminal offenses 

APPEAL by defendant from Sharp,  Special Judge, at April Term, 1951, 
of GUILFOR~.  N o  error. 

The defendant was charged with operating a motor vehicle on the 
highway while under the influence of intoxicating liquor. G.S. 14-387. 
There was verdict of guilty as charged, and from judgment imposing 
sentence the defendant appealed. 
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Atto ,mey-General  Mcl l lu l lan,  -4ssistant At torney-General  B r u t o n ,  and  
R o b e r t  B. B r o u g h t o n ,  M e m b e r  of S t a f f ,  for the  S ta te .  

J a m e s  W .  C l o n f z  and S i las  B. Casey  for de fendan t ,  appel lant .  

DEVIX, C. J. The evidence was sufficient to carry the case to the jury 
and to support the verdict and judgment thereon. S .  v. Carrol l ,  226 
N.C. 237, 37 S.E. 2d 688. 

The defendant assigns error in the ruling of the court in admission of 
the testimony of the State's witness, in the narration of the attendant 
circumstances, that a second officer was called to assist in the arrest, but 
this would seem to corroborate the witness' testimony that the defendant 
was under the influence of intoxicating liquor, and in any event was not 
harmful. Also we think the exception to the evidence of the officer that 
in making the arrest he took from the defendant his pocket knife is 
untenable. Clearly, the officer after making the arrest was justified in 
relieving his prisoner of an  article which might be used as a weapon. 
Exception on this score on the facts here disclosed cannot be sustained. 

The defendant assigns as error that  while the defendant was testify- 
ing, the State's witness Deputy Sheriff Wheeless "made a slight noise." 
Counsel for defendant objected that  the State's witness was "blowing like 
an adder." The record recites that thereupon "the court having heard 
no comment or sound from Mr. Wheeless, looked in his direction, and 
observing him in a fit of coughing, said, 'I doii't believe the sheriff meant 
any  intentional comment on the witness.' " 

We see nothing in the incident as shown by the record before us that 
would justify awarding a new trial. The conduct of a trial in the 
Superior Court, the preservation of order and the prevention of unfair 
tactics and behariour on the part of witnesses and others must be left 
i n  large measure to the control and wise discretion of the presiding judge. 
Apparently the noise complained of here was not of sufficient moment to 
warrant action by the judge. S. v. T'ann, 162 N.C. 534, 77 S.E. 295, 
53 A.J. 55;  131 A.L.R. 323. 

The defendant also noted exception to portions of the judge's charge 
to the jury in  stating the contentions of the State on the evidence offered, 
but we see nothing in the matter or manner excepted to which may prop- 
erly be regarded as prejudicial. Nor may the defendant justly complain 
that  the court in stating the State's contentions referred to the place 
where the defendant was arrested as a "hang-out," in view of the defend- 
ant's admission, on cross-examination, of previous convictions constitut- 
ing a lengthy catalogue of criminal offenses. 

I n  the trial we find no error of which the defendant may justly 
complain. 

N o  error. 
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MCROY & Co. v. R. R. 

R. B. McROY & COMPANY, INC., v. ATLANTIC COAST LINE RAILROAD 
COMPANY, INC. 

(Filed 12 December, 1951.) 
Railroads Q 4- 

PlaintifP's evidence Weld to show, as a matter of law, contributory negli- 
gence constituting a proximate cause of the crossing accident in suit. 

APPEAL by plaintiff from Burney,  J., February Term, 1951, of 
COLUMBUS. 

Civil action to recover for property damage caused by a truck-train 
collision at  a grade crossing. 

At the close of the plaintiff's evidence, the defendant moved for judg- 
ment of nonsuit. The motion was allowed, and from judgment based on 
such ruling the plaintiff appealed, assigning errors. 

Irwin B. Tucker ,  Jr., for plaintiff, appellant. 
Poisson, Campbell h Narshall and E. li. Proctor for defendant, 

appellee. 

PER CZTRIAM. This case involves no new question or feature requiring 
extended discussion. The evidence offered by the plaintiff, when tested 
by settled principles of law, fails to make out a case for the jury. The 
collision occurred in broad daylight at  the grade crossing on Lee Street 
in the business district of the town of Whiteville. The record discloses 
that the truck driver "was thoroughly familiar with the crossing.'' H e  
said he had "crossed i t  many times." Also, just prior to the collision 
the driver had made a stop up the tracks about 100 yards from the cross- 
ing. Thereafter he drove westerly along a street pardlel with and on 
the south side of the tracks intending to make a right turn at  Lee Street 
and then cross the tracks. While so driving side of the tracks, he knew 
the train was in  town just beyond the crossing. H e  said, "I heard it. 
I knew i t  was stopped there just west of the . . . station . . . I could 
have seen it if I had looked for it. When I stopped . . . I had a view 
down the track of almost 120 feet," beyond the box cam which plaintiff 
urges was an obstruction. The train was traveling only about 6 miles per 
hour. The only reasonable inference deducible from this evidence is that 
the plaintiff's driver was contributorily negligent. 

The plaintiff was not prejudiced by the exclusion of that part of the 
town ordinance making it unlawful '(for any train to do any shifting 
across said streets (Lee Street included) without having first placed a 
watchman on crossings to direct traffic." Besides, the record discloses no 
evidence that the train was engaged in a shifting operation. 

I t  follows that the judgment of nonsuit was properly entered below. 
Affirmed. 
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HAMLET HOSPITAL AND TRAINING SCHOOL FOR NURSES, INCORPO- 
RATED, v. T H E  JOINT COMMITTEE ON STANDARDIZATION CREATED 
BY ARTICLE 9, CHAPTER 90 OF THE GENERAL STATUTES OF NORTH CAROLINA, 
THE NORTH OAROLINA BOARD O F  NURSE EXAMINERS, a m  
AMY FISHER, FLORENCE WILSON, HILDRED HARRISON, GEORGE 
L. CARRINGTON, H. L. BROCKMAN, A. L. DAUGHTRIDGE, SAMPLE 
FORBUS, MIRIAM DAUGHTRY, ETHEL BURTON, FRANCES FARTH- 
ING, MOIR B. MARTIN AND LOUTEN R. HEDGPETH. 

(Filed 1 February, 1952.) 
Pleadings Q 19- 

A demurrer tests the sufficiency of a pleading, liberally construed, to 
state a cause of action, admitting, for the purpose, the truth of every 
material fact properly alleged. 

Mandamus Q 2a- 
Mandamus lies to compel a public ofecial to perform a purely ministerial 

duty imposed by law, and will issue a t  the instance of the person who has 
a present, clear, legal right to insist upon performance and who is without 
other adequate remedy. 

Mandamus Q Bb- 
Ordinarily, mandamus will not lie to control the exercise of discretion, 

but may lie to compel a public official to act in a matter within his discre- 
tion without in any manner controlling such action. 

Same- 
Mandamus will lie to control or review discretionary acts when i t  is 

made to appear that  the discretion has been abused, as  where the action 
complained of has been arbitrary or capricious. 

Where the sole discretion of a public official is to determine the existence 
of facta imposing upon him the right and duty to perform a n  act, proof 
of the existence of such basic facts renders the act purely ministerial, and 
mandamus will lie to compel its performance. 

Same: Hospitals 3 9- 
Plaintiff hospital alleged that  i t  had corrected all deficiencies and criti- 

cisms pointed out by the joint accrediting boards as  being necessary to 
comply wit% the requirements for approval as an accredited school for 
nurses, t,hat i t  had met all  minimum requirements for accreditation, that  
the boards had arbitrarily refused to accredit plaintiff, and that  plaintiff 
would suffer irreparable damage by the removal of its school from the 
accredited list. Held: The facts alleged, taken a s  true upon demurrer, 
a re  sufficient to s tate  a cause of action for mattdamus to compel defendants 
to accredit plaintiff's school of nursing. G.S. 90-159. 

Appearance QQ 2a, 2%- 
The flling of a demurrer on the ground that  the complaint fails to s tate  

a cause of action is a general appearance which waives any defects of 
service. G.S. 1-103. 
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8. Injunctions 8 5: Mandamus 8 4- 
In an action for mandamus, a motion for a temporary restraining order 

to preserve the status quo pending hearing npon the merits is controlled 
by G.S. 1-581 and not by G.S. 1-513, and the court map set the hearing less 
than ten days after notice of the order to show cause. 

9. Injunctions § 6: Mandamus § 4- 
In an action for mandamus, a court of equity may issue a mandator7 

preliminary injunction in proper instances upon a showing that plaintiff' 
would suffer irreparable loss and injury unless the stal'us quo be preserved 
until the hearing upon the merits. 

BARNHILL, J., concurring. 

APPEAL by defendants from Phillips. Resitlmrt J u d y e ,  at  Chanlbers in 
Rockingham, 30 June, 1951, in action pending in Superior Court of 
RICHMOND County. 

Civil action by plaintiff for a writ of m n n d a m u s  to compel the defend- 
ants, The Nor th  Carolina Board of Nurse Examiners and the Joint  Com- 
mittee on Standardization, and the members thereof, to  certify plaintiff's 
school of nursing as an  accredited school for nurses in North Carolina. 
heard below on (1) plaintiff's motion for interim writ to preserve the 
status quo pending tr ial  of the case, ( 2 )  defendants' counter motion to 
dismiss, and ( 3 )  defendants' demurrer to the c o m p l ~ ~ i n t  for failure to 
state facts sufficient to constitute a cause of action. 

The court below overruled the defendants' motion to dismiss and also 
their demurrer, and allowed the plaintiff's motion for interim writ, re- 
quiring the defendants to continue the nursing school of plaintiff on the 
accredited list of nursing schools in North Carolina until the final de- 
termination of the cause. 

F rom the orders entered effectuating these rulings, the defendants ap- 
pealed to this Court, assigning errors. 

M c L e a n  & Stacy and  Helms CG N u l l i s s  for plaintiff', appellee.  
Lclssiter, Leager  & W a l k e r  for d e f e n d a u f s .  trpl~ellatrts. 

JOHNSON, J. The  statutory machinery for licensing trained nurses 
and accrediting training schools for nurses in this Srate is codified in 
Chapter 90 of the General Statutes of S o r t h  Carolina (G.S. 90-158 
through G.S. 90-171). 

G.S. 90-158 sets up  "The North Carolina Board of 3-urse Exanliners," 
composed of five members, consisting of three registwed nurses to be 
elected by the North Carolina State Nurses' .Issociation and one repre- 
sentative each from the State Medical Society and the State Hospital 
Association. 
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G.S. 90-159 sets up a Joint Committee on Standardization, consisting 
of three members appointed from the State Nurses' Association and four 
members from the State Hospital Association. The statute directs that 
the Joint Committee on Standardization shall advise with the Board of 
Nurse Examiners in the adoption of regulations governing the education 
of nurses. The statute also provides that the Board of Nurse Examiners 
and the Joint Committee on Standardization shall "have power to es- 
tablish standards and provide minimum requirements for the conduct 
of schools of nursing of which applicants for examination for nurse's 
license . . . must be graduates before taking such examination." A 
related statute, G. S. 90-162, also requires in effect that an applicant be- 
fore being permitted to take the examination for licensure as a registered 
nurse shall have graduated from a school of nursing connected with a 
general hospital giving a three years course of practical and theoretical 
instruction, meeting the minimum requirements and standards for the 
conduct of schools of nursing set up and established by the Joint Com- 
mittee on Standardization provided for in G.S. 90-159. 

The record in the instant case indicates that this joint accrediting 
agency had formulated regulations establishing certain minimum re- 
quirements and standards for the conduct of schools of nursing in this 
State. The regulations so promulgated contain a stipulation that if a 
school meets the minimum requirements for accreditation, it shall be 
accredited for a period of one year, with provision that "accreditation 
shall be renewed annually provided the school continues to meet the 
minimum requirements for approval." 

I t  thus appears that under the regulations, an accredited nursing 
school automatically goes off the approved list at the end of the year 
(30 June),  unless the accrediting agency in the meantime takes affirm- 
ative action and renews the listing for another year,-and so on from 
year to year. 

The plaintiff's school was on the list of accredited schools of nursing 
for the year ending 30 June, 1951. The record also shows that on 24 
May, 1951, the Joint Committee on Standardization and The North 
Carolina Board of Nurse Examiners met in executive ~ession for the 
purpose of accrediting schools of nursing for the succeeding year. At 
that meeting "a motion was . . . passed to the effect that Hamlet Hos- 
pital School of Nursing should not be accredited for the school year 
June 30, 1951-June 30, 1952." And by notice dated 29 Map, 1951, the 
plaintiff was notified and directed by this joint accrediting agency to 
show cause before the joint boards in Raleigh on 11 June, 1951, why 
plaintiff's school of nursing should be listed on the accredited list for 
the year 30 June 1951, to 30 June, 1952. The plaintiff appeared with 
witnesses before the joint boards a t  the appointed time and place and at  
the conclusion of the meeting "a motion was . . . passed to the effect 
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that plaintiff's school of nursing should not be placed on the accredited 
list for the year June 30, 1951-June 30, 1952," and EL directive to that 
effect was issued by the joint boards. 

The plaintiff then instituted this action to con~pel accreditation. After 
the summons was issued and the complaiiit filed, the plaintiff obtained 
from Judge Clement on 21  June, 1951, a temporary order of injunction 
restraining the defendants from removing the plaintiff's8 school of nursing 
from the list of accredited schools in the State until the further order of 
the court. 

After this order of injunction was issued, the plaintiff obviously 
realized that under the terms of the defendants' regulation for accred- 
iting schools from year to year, the then current accreditation of its 
school would terminate by virtue of the rule itself on 30 June, 1951, thus 
rendering the preliminary order of injunction, which merely restrained 
the removal of plaintiff's school of nursing from the accredited list, in- 
sufficient to compel the defendants to place the school on the accredited 
list for the next year, so as to preserve the sfatrrs quo pending final de- 
termination of the case. Accordingly, the plaintiff on 25 June, 1951, 
sought and obtained from Judge Clement an order requiring the defend- 
ants to appear before Judge Phillips in Rockingham on 30 June, 1951, 
and show cause "why an interim mnndamns should not be entered . . . 
commanding them to continue the nursing school of plaintiff on the ac- 
credited list . . . until the final determination of thici cause." 

When the plaintiff's motion for this affirmative, interim relief came on 
for hearing, the defendants entered a special appearance and by motion 
to dismiss challenged the power of the court to hear the matter or issue 
any form of mandamus. The defendants also interposcld a demurrer al- 
leging that the complaint fails to state facts sufficient to constitute a 
cause of action. At the hearing on 30 June, 1951, Judge Phillips over- 
ruled the defendants' demurrer and motion to dismiss, and allowed the 
plaintiff's motion for what is inexactly denominated an "interim man- 
damus," requiring the defendants to continue the plaintiff's school on 
the accredited list until the final determination cf the cause. 

Thus the instant appeal challenges the action of the court below in (1)  
overruling the demurrer to the complaint, (2 )  disallowirg the defendants' 
motion to dismiss, and (3) allowing the plaintiff's motion for interim 
writ compelling the defendants to keep plaintiff's school on the accred- 
ited list pending trial of the cause on its merits. 

1. The demurrer.-The function of a demurrer is to test the sufficiency 
of a pleading, admitting, for the purpose, the truth of the allegations of 
fact contained therein (Brick Co. T .  Grnfry, 191 K.C. 636, 132 S.E. 800), 
with liberal interpretation in favor of the pleader. Jonrs P .  Rnney 
Chevrolet Co., 213 N.C. 775, 197 S.E. 767. Thus, the defendants by de- 
murring to the sufficiency of the complaint to state a cause of action, ad- 
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mit a's true every material fact properly alleged, Gaines v. Manufacturing 
Co., ante, 340, 67 S.E. 2d 355; Hall v. Dairies, anfe 206, 67 S.E. 2d 63; 
Bryant v. Little River Ice Co., 233 N.C. 266, 63 S.E. 2d 547. See also 
McLem v. Ramsey, 221 N.C. 37, 18 S.E. 2d 705. 

Theae in substance are the pertinent facts alleged in the complaint: 
1. The plaintiff, non-profit corporation, has operated a hospital and 

training school for nurses in the Town of Hamlet since 1915. This 
school is the only training school for nurses between Charlotte and Lum- 
berton, North Carolina, and between Raleigh, North Carolina, and Co- 
lumbia, South Carolina. I t  serves the areas referred to for those desir- 
ing training in nursing. I t s  graduates are well-trained, well-qualified 
graduate nurses. They have maintained a creditable average in passing 
the State Board of Nurse Examiners. 

2. I n  January, 1951, an inspector of the Joint Committee on Standard- 
ization inspected plaintiff's school and made certain criticisms and 
recommendations. The plaintiff has met these criticisms and recom- 
mendations, and the corrections suggested have been made. 

3. On or about 1 June, 1951, plaintiff received notice from The North 
Carolina Board of Nurse Examiners and the Joint Committee on Stand- 
ardization to show cause before these boards in Raleigh on 11 June, 1951, 
why the Hamlet Hospital School of Nursing should be listed on the ac- 
credited list of schools of professional nursing in North Carolina for the 
year ending 30 June, 1952. Attached to the notice was a memorandum 
advising the plaintiff that, because of certain deficiencies and criticisms 
listed, its "school of nursing fails to meet the minimum requirements and 
standards prescribed by the Joint Committee on Standardization and 
approved by The North Carolina Board of Nurse Examiners, as set 
forth in the 'Regulations for Schools of Nursing in North Carolina 1948' 
as amended." Attached to the complaint is a copy of this list of deficien- 
cies and criticisms pointed out by the joint accrediting hoards as consti- 
tuting the particulars in which the plaintiff's school of nursing failed to 
qualify for accreditation. These deficiencies and criticisms may be sum- 
marived as follows : 

(1). Records.-The Board's memorandum of deficiencies points to 
and quotes from its regulations requiring that "a good system of record 
be . . . maintained,"-so as to furnish a continuous history of each stu- 
dent's education and practice, indicating "the student's efficiency in 
work, attendance, and rating in her classes ; lectures and demonstrations ; 
the time she has spent in each department (day and night) ; absence from 
duty; sickness; and vacation." Here, the memorandum charges viola- 
tions in these particulars: ( a )  "No record of required clinical instruc- 
tion for students"; (b) senior students' final records showed substantially 
more class hours than shown in class roll book, thus reflecting violation 
of rule requiring accuracy of records; and (c) records "showed that an 
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entire new curriculum was not started for the pre-clinical class admitted 
September 20, 1950, but tha t  they began anatomy anti physiology classes 
with the J u n e  20, 1950 group," i n  violation of regulation requiring that  
"a new curriculum shall be started with each new class." 

( 2 ) .  Personnel Practices for Students.-Here, the memorandum of 
the Board charges: ( a )  that  '(student nurses on night duty were working 
eight hours per night plus class hours during the day," in apparent vio- 
lation of the regulation limiting time on duty, including clinical practice 
and class hours, to 48 hours per week; ( b )  that  the student residence was 
without adequate graduate supervision, furnishings, and bath facilities 
(as shown by annual report), with no prorision for "a reception room 
where the nurses could entertain their friends."-in ~ i o l a t i o n  of reeula- " 
tions providing that  nurses shall hare  "comfortable l i ~ i n g  quarters with 
provision for rest and recreation," and that  "there qllall be a reception 
room where nurses can entertain their friendq." 

( 3 ) .  Clinical Facilifies.-Here the memorandun1 of the Board charges : 
( a )  failure of the affiliated hospital to maintain the rpquired daily aver- 
age of twenty patients in medicine and ten each in the pediatric and 
obstetric departments; (b) "Hospital equipment appeared inadequate 
for  students to practice good patient care," for  that  there wrre only "two 
thermometers for 20 patients," and "one bed pan sterilizer for entire hos- 
pital and that  not in use," and '5najority of patients did not have indi- 
vidual equipment," (no regulation cited as prescribing spccific standards 
as to  required articles of equipment or use thereof) ; (1.) failure to main- 
tain separate nutrition and cookery laboratory for teaching course, in 
violation of specific regulation to that  effect. 

(4). Library Facilities.-The memorardum quotes the regulation re- 
quiring maintenance of a reference library of "at leas  one hundred well 
selected reference books," including '(new editions and no duplications." 
Here, i t  is  charged that the annual report list!: only 7.5 books, and that  
the survey "showed that majority xwre out of date and there was no 
reference book on nutrition or dietetics." 

( 5 ) .  Student Supervision.-The memorandum clmrges violation of 
the following regulation: '(Head nurses and floor duty nurses shall be 
employed as needed in order that the nursing service of the hospital may 
go on without interruption, and that  student nurses may be properly 
taught and supervised throughout the twenty-fonr hour period." Here, 
the particular violations charged are : ( a )  "only one f ~ i l l  time instructor, 
and she does not supervise the students duriug their ple-clinical nor sub- 
sequent practice on the wards"; (b )  "the instructor i,i  the nursing arts 
course is in charge of the third floor which is ths  medical-surgical 
service." This "does not give her time to teach and supervise the stu- 
dents properly" ; (c)  "Sixteen registered nurses were listed as employed 
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on the annual report; whereas there were only twelve the day of the visit, 
and one of these was working in the office." 

4. "On 11 June 1951, pursuant to notice previously issued, plaintiff 
appeared with witnesses before The North Carolina Board of Nurse 
Examiners and the Joint Committee on Standardization, and reported 
what progress had been made in meeting the criticisms of the Nursing 
Educational Consultant and gave assurance and promised to fully com- 
ply with these requirements insofar as was possible ; that irrespective of 
the efforts that plaintiff had made to comply with the criticisms and re- 
quirements, as aforesaid, and its solemn sworn p~-omise to comply with 
these requirements, defendants arbitrarily, and without giving plaintiff 
an opportunity to meet its alleged minimnnl requirements, issued a 
directive ordering that the Hamlet Hospital School of Nursing should 
be taken off the accredited list of schools of professional nursing in 
North Carolina, and no new certificates be issued after 30 June 1951. 
That . . . the votes of the members of the aforesaid Committee to deny 
plaintiff listing on the accredited list of Nursing Schools in North Caro- 
lina was by very small majority. . . ." 

5. "Plaintiff has now met all of the mininium requirements of defend- 
ants as set out in 'the memorandum of deficiencies and criticisms' previ- 
ously served on the plaintiff." 

6. "That the regulations promulgated by defendants under the division 
entitled, (Accredited Schools of Nursing,' contains, among other things, 
the following : 

" 'If the school meets the minimum requirements for accreditation, it 
shall be accredited for a period of one year. Accreditation shall be re- 
newed annually, provided the school continues to meet the minimum re- 
quirements for approval.' " 

7. "That if plaintiff's school of nursing is removed from the accredited 
list of Schools of Nursing by defendants, the graduates of said school 
under the regulations promulgated by defendants, will not be permitted 
to take the examination for license to practice their profession in North 
Carolina, regardless of their education and other qualifications." 

8. "If defendants are permitted to remove plaintiff's nursing school 
from the accredited list of nursing schools, as intended by defendants, 
such removal will make it impossible for the said nursing school to con- 
tinue in operation and will make it impossible for student nurses, except 
seniors, to complete their training in said school and to take the exam- 
ination for practice of their profession in North Carolina." 

9. Plaintiff, having opera'ted its training school for nurses for more 
than 35 years, has invested many thousands of dollars in buildings, lab- 
oratories, and other equipment in addition to employing instructors, 
supervisors, and assistants to operate and maintain, in connection with 
its hospital, its tra'ining school for nurses. If defendants are permitted 
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to remove plaintiff's school from the accredited list of nursing schools in 
North Carolina, plaintiff will suffer irreparable loss and damage for 
which i t  has no adequate remedy at law. 

10. "Plaintiff . . . is also entitled to a writ of nmndamus  commanding 
and requiring defendants to certify, or to continue to rertify, plaintiff's 
school of nursing as an accredited school of nursing so long as i t  meets 
the minimum requirements for accreditation, as is authorized by Chapter 
90, Article 9 of the General Statutes of North Carolina, which it has 
done." 

The demurrer filed by the defendants has put to test the legal suffi- 
ciency of the complaint to state a cause of action entitling the plaintiff 
to a writ of mandamus  compelling certification of plaintiff's school as an 
accredited school of nursing in this State. Thus an issue of law is 
raised, the answer to which requires application of the principles of law 
which control the facts, taken to be true as alleged. 

Mundamus  is the proper remedy to compel public officials, such as 
members of an administrative board, to perform a purely ministerial 
duty imposed by law, where it is made to appear that the plaintiff, being 
without other adequate remedy, has a present, clear, legal right to the 
thing claimed and it is the duty of the respondents to render i t  to him. 
P e r r y  v. Commissioners, 130 N.C. 558, 41 S.E. 787; Bonrd of Education 
of Alamance County  T. Board of Commissioners of -4lamance' County ,  
178 N.C. 305, 100 S.E. 698; ( h 1 f  R ~ f i n i n y  Co. 7 % .  X c K e r n a n ,  179 N.C. 
314, 102 S.E. 505; Hickory  1.. Cafawha Coztnty. 206 N.C. 165, mid. p. 
173, 173 S.E. 56; Poole r .  Board of E m m i n e m ,  221 3T.C. 199, 19 S.E. 
2d 635. See also B r o w n  z.. T u r n e r ,  70 N.C'. 93 ; L?yon ',. Commissioners 
of Granville County ,  120 N.C. 237, 26 S.E. 929. 

But as a general rule, the writ of mandanzzls may not be invoked to 
review or control the acts of public officers and boards in respect to mat- 
ters requiring and depending upon the exercise of discretion. Board of 
Education of Cherokee C o u n t y  c. Board of Co?nmissioners of Cherokee 
c o u n t y ,  150 N.C. 116, 63 S.E. 724; Sc l~ool  C'ommissioners o f  C i t y  of 
Charlotte v. Board of A ldermen of C i t y  of char loft^, 158 N.C. 191, 73 
S.E. 905; Board o f  Educat icn  of Alanznnc~r C o u n f y  Board of Com- 
m.lssioners of Alanzance County ,  Supra (175 X.C. 30:)) ; Williinson v .  
Board of Educat ion  of J o h n s f o n  County ,  199 N.C. 669, 155 S.E. 562; 
Moore v .  Board of Eductrtion of Predell County ,  212 N C. 499, 193 S.E. 
732; Harr i s  v .  Board of Education of T'ance C o ~ r n f y ,  216 N.C. 147, 4 
S.E. 2d 328. I n  such cases mandamus  lies only to compel public officials 
to take action, but ordinarily it will not require them, in matters involr- 
ing the exercise of discretion, to act in any particular way. Board of 
Education of Alamance Co.ltnfy c. Board of Commissiovers of Alamance 
County ,  supra. 
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However, the rule is that the discretion must be exercised according to 
law; and mandamus will issue to control or review discretionary acts 
where i t  is made to appear that the discretion has been abused. 34 Am. 
Jur., Mandamus, Sections 69 and 184; 55 C. J. S., Mandamus, Section 
63, p. 103. See also Pue v. Hood, Conzr. o f  BnnX,s, 222 N.C. 310, p. 315, 
22 S.E. 2d 896; Wilkinson v. Board of Educa{ion of Johnstm County, 
supra (199 N.C. 669, top p. 673). And it may be said to be abused 
within the foregoing rule when the action complained of has been arbi- 
trary or capricious. 55 C. J. S., Mandamus, Section 63, p. 103; 38 
C. J., pp. 598 and 599. 

Also, "where the discretion is as to the existence of facts entitling the 
relator to the thing demanded, if the facts are clearly proved or admitted, 
mandamus will lie to compel action according to law, for in such case 
the act to be done becomes purely ministerial and the duty to perform it 
absolute." 34 Am. Jur., Mandamus, Section 69, p. 859; Pue v. Hood, 
Comr. of Banks, supra (222 N.C. 310). See also Tucker T .  Justices of 
Iredell County, 46 N.C. 451 ; Perry v. Commissioners, supra (130 N.C. 
558); Gilliland v. Board of Education of Buncombe County, 141 N.C. 
482, 54 S.E. 413; Goins v. Board of Trusfees Indian Training School, 
169 N.C. 736, 86 S.E. 629; Hickory z.. Cafau-ba Counfy,  supra (206 
N.C. 165);  Poole z.. Board of Examine~s.  supra (221 N.C. 199). 

And "an act is none the less ministerial because the person performing 
i t  may have to satisfy himself that the state of facts exists under which 
i t  is his right and duty to perform the act." 55 C. J. S., Mandamus, 
Section 63, p. 101. See also Pue v. Hood, Comr. of Banks, supra (222 
N.C. 310, bot. p. 314 and top p. 315) ; States' Rlghts Democratic Party 
v. State Board of Elections, 229 N.C. 179, 49 S.E. 2d 379 ; Poole v. Board 
of Examiners, supra; Board of Eduratiorl o f  17ancey Counfy v. Com- 
mtksioners, 189 N.C. 650, 127 S.E. 692. 

"It is one thing to provide that a thing may be done if it is made to 
appear that under the law a certain condition exists; it is another thing 
to provide that a thing may be done if in the opinion of a named party 
a certain situation exists." Pue v. Hood, C m r .  of Banks, supra (222 
N.C. 310, bot. p. 314). 

Here, it is observed that the plaintiff does not challenge the legality 
of the exercise of the defendants' discretion in respect to the promul- 
gation of any of the regulations setting the standards and minimum 
requirements for accreditation. Nor does the plaintiff question the 
validity of the anomalous rule under which accreditation automatically 
terminates at  the end of the year unless in the meantime the accrediting 
agency takes affirmative action and renews the listinn for another 
year. The l la in tiff accepts the regulations and alleges full compliance. 
Specifically, it is alleged in the complaint that the plaintiff has corrected 
all the deficiencies and criticisms pointed out by the joint accrediting 
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boards as being the particulars in which the plaintiff's school failed to 
comply with the requirements for approval. I t  is further alleged that 
the "plaintiff has now met all the minimum requireinents" for accred- 
itation. The complaint also sets out the regulation promulgated by the 
defendants under which i t  is specifically provided that "accreditation 
shall be renewed annually, provided the school continues to meet the 
minimum requirements for approval." - - 

Taking the foregoing facts as true, as we are required to do on de- 
murrer, the defendants' duty to approve plaintiff's school becomes purely 
ministerial and the duty to perform absolute. These allegations, with 
the further averments that the defendants hare refused arbitrarily to 
approve the plaintiff's school of nursing and that plaintiff will suffer 
irreparable damage by removal of its school from the accredited list, are 
sufficient to show that the plaintiff is without other ad(.quate remedy and 
has a clear, legal right to the relief by mandnrnus as $;ought. 

The complaint, when tested by the applicable principles of law, would 
seem to be sufficient to withstand the demurrer and entitle the plaintiff 
to a hearing on the issue of compliance. 

Factually distinguishable are the decisions of thic; Court cited and 
relied on by the defendants. including Ewbank 1 . .  il'trmer, 134 N.C. 77, 
46 S.E. 508. I n  that case the daintiff. an unsuccessful anwlicant for 

L L 

license to practice dentistry in this State, sought by mandamus to have 
the court review and pass on his examination paper iurolving the appli- 
cation of intricate principles of scientific learning. found by the members 
of the examining board, in the exercise of their judgment, as experts, to 
be insufficient to justify a passing grade. The mode clf dealing with an 
entirely different factual situation in the instant case suggests no such 
opening of a pandoran hox as was sought by the plaintiff in the Fwbank 
case. 

2. The N o f i o n  f o  Dismiss.-The defendants made a zpecial appearance 
and moved the court to dismiss the plaintiff's motion for interim writ, as- 
signing as the main ground for relief that the hcaring was set to be held 
on less than ten days notice and that some of the defendants had not been 
served with process. 

To the action of the court below in overruling the motion to dismiss, 
no error has been made to appear. The summons and complaint were 
duly served on Miriam Daughtry, Secretary of the Joint Committee on 
Standardization, and Secretary of The North Carolina Board of Nurse 
Examiners, by the Sheriff of Wake County on 25 June, 1951, and the 
order to show cause was served on her, as secretary of each board, on 27 
June, 1951. All the defendants mere represented by co~~nsel  of record a t  
the hearing before Judge Phillips on 30 June. 1951, and the defendants, 
through their counsel, on that date consented to the entry of an order 
continuing until the final determination of the cause the temporary re- 
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straining order previously entered by Judge Clement on 21 June, 1951. 
Moreover, the defendants' appearance in filing the demurrer to the com- 
plaint constituted a general appearance. Consequently, any defect of 
service on any of the defendants was waived by these voluntary general 
appearances. G.S. 1-103; Reel v. B o y d .  19.5 N.C. 273, 141 S.E. 891; 
Abbit t  v. Gregory, 195 N.C. 203, 141 S.E. 587. 

Also, the time fixed for the return of the order to shot\. cause is gor- 
erned by C.S. 1-581, and not G.S. 1-513. The controlling statute by its 
terms allows the judge to "prescribe a shorter time" than ten days. 
Jones  v. Jones, 173 N.C. 279, 91 S.E. 960. 

3. T h e  i n t e r i m  torit requiring de fendanfs  to L e ~ p  plaintip's school on 
the  accredited list pending trial.-The writ applied for and obtained 
was designated by counsel as an "interim writ of mandamus." No such 
remedy or writ seems to be known to the language of the law. However, 
while mandamus  is a legal remedy (Mary land  Crrsualty Po. v. Leland, 
214 N.C. 235, 199 S.E. 7),  equity will lend its aid by injunction in 
mandamus  proceedings in proper cases. Particularly is this so where, 
as in this jurisdiction, legal and equitable remedies are administered in 
the same courts, and when it is made to appear, as here. that the plaintiff 
would suffer irreparable loss and injury because of the delay incident to 
the remedy by mandamus.  55 C. J .  S., Mandamus, Section 329 ; Moore 
v. Jones,  76 N.C. 188; Lombard I ron  JT'orls 1,. T o w n  of .-1 llendale, 187 
S.C. 89, 196 S.E. 513; 28 Am. Jur., Mandamus, Section 43; 93 A. L. R., 
1499, p. 1504. See also Gaines v. Manufacturinq Po., supra (an te  340). 

I n  the instant case, looking through form to substance, we are dis- 
posed to treat the interim writ issued by Judge Phillips as a temporary 
order of injunction, with direction that it remain in force to preserve the 
status  quo until the further order of the court below. Woolen  Mills 7,. 

Land Company ,  183 N.C. 511, 112 S.E. 24. See alqo Qaines z'. Manti- 
facturing Co., supra (an te  340, bot. p. 346) ; .Springs I * .  Atlant ic  RP- 
fining Co., 205 N.C. 444, 171 S.E. 635: Proctor r .  Fertilizer IVorlcs, 183 
N.C. 153, 110 S.E. 861. 

Upon this record, presented as it is by demurrer, we are constrained 
to the view that the plaintiff is entitled to be heard on the facts alleged. 
Therefore, the orders appealed from are affirmed. This necessitates n 
hearing on the plaintiff's allegations of full compliance with the mini- 
mum requirements for accreditation, and to that end the cause will be 
remanded by the court below to the Joint Committee on Standardization 
and The North Carolina Board of Nurse Examiners, the joint agency in 
which is vested the power to find the facts in the first instance, with di- 
rection that the plaintiff be given a hearing on the issue of compliance, 
after which the joint agency will report its findings and conclusions t n  
the Superior Court of Richmond County for such further proceedings in 
the cause as may be appropriate, with the plaintiff's right to Fe heard in 
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the Superior Court on the report being preserved. l o  the end that  the 
decision here reached may be effectuated, the cause js 

Hemanded. 

BARNHILL, J., concurring: The Act as amended, now General Stat- 
utes Ch. 90, Art. 9, which is at  least indirectly the subject matter of this 
action, created two administratire agencies : (1) a bo,srd of nurse exam- 
iners and ( 2 )  a joint committee on standardization. These two agencies, 
together with the individual members thereof, are defendants herein. - 
For  the sake of brevity and convenience of discussion I shall hereinafter 
refer to them as the Board and the Joint  Committee. 

The Legislature is the policy-making agency of the State government. 
The law-making function is assigned exclusively to ii, and i t  alone can 
prescribe standards of conduct which have the force and effect of law. 
This function, escept when expressly authorized by the Constitution-as 
is the case in respect to counties, cities, and towns-cannot be delegated 
to any other authority or body. Xofsinger I * .  Pem-yman, 218 N.C. 1 5 ;  
9. 21. Harris, 216 N.C. i46 .  

While the Legislature may not delegate the power to make the law, i t  
may create an  administrative agency and authorize it to make rules and 
regulations to effect the oueration and enforcement of a law within the - 
general scope and expre~sed general purpose of the stai ute. This author- 
ity, when granted, must be liniited to the right "to fill in the details" in 
respect to procedural and administrative matters. I t  cannot lawfully 
include the power to make the law,  for neither urgency of necessity nor 
gravity of situation arising from economic or social conditions allows 
the Legislature to abdicate, transfer, or delegate its constitutional author- 
ity or duty to an  administrative agency. Hence, an  adnriinistrative agency 
has no power to create a duty where the law creates none. Motsinger 
P .  Perryman, supra. 

The Legislature has the authority to regulate the practice of the pro- 
fessions. This includes the authority to establish minimum reauirements 
to be observed by the schools which undertake to prepare applicants fo r  
license to practice such professions. I t  may likewise create administra- 
tive agencies to administer and enforce such laws. But  standards of 

u 

conduct to be observed can be prescribed only by the hw-making branch 
of the government. Therefore, an  act, the purpose of which is to regulate 
a profession or school, must establish the standards and minimum require- 
ments; that  is, standards of conduct must be prescribed by the  egisl la- 
ture. Only the power to enforce standards thus established may be dele- 
gated to a governmental agency. Notsinger v. P~rryrnnn, supra. This 
rule is inflexible. 

There is no direct attack-on constitutional grounds--upon the statute 
under which defendants acted or purported to act. Even so, i t  is alleged 
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that the defendants, in withdrawing from plaintiff accreditation as a 
hospital school of nursing and refusing to place its name on the list of 
accredited schools for the year beginning 1 July 1951, was arbitrary and 
contrary to law. Therefore, if the Act prescribes no standards or mini- 
mum requirements for hospital schools of nursing in respect of the "defi- 
ciencies of Hamlet Hospital School of Nursing" listed by defendants 
as justification for their action in  ordering "that the Hamlet Hospital 
School of Nursing not be listed on the said accredited list for the year 
beginning July 1, 1951, and ending July 30th, 1952," then their action 
was in fact arbitrary and contrary to law as alleged. This necessitates 
an examination of the statute to ascertain what standards, if any, are 
prescribed so as to determine whether said order of defendants is pur- 
suant to and in furtherance of the enforcement of standards lawfully 
established. I f  not, the order is without force or effect and the restrain- 
ing order was properly continued in force. 

The Board is created by G.S. 90-168 and is empowered to give exami- 
nations to applicants for license to practice nursing, G.S. 90-162, on 
certain specified subjects, G.S. 90-163. The "prerequisites for appli- 
cants" are listed in G.S. 90-162. One of the requirements is that the 
applicant '(shall hare graduated from a school of nursing connected with 
a general hospital giring a three years' course of practical and theoretical 
instruction, which said hospital meets the minimum requirements and 
standards for the conduct of schools of nursing which may have been set 
up and established by the joint committee on standardization provided 
for in sec. 90-159." 

The Act contains no specific standard to be observed or minimum 
requirement to be met by a hospital school of nursing. Instead, there is 
an attempt to delegate this law-making power to the Joint Committee. 
G.S. 90-159. I t  is there provided that "The joint committee on stand- 
ardization shall advise with the Board of Nurse Examiners herein cre- 
ated in the adoption of regulations governing the education of nurses, 
and shall jointly with the North Carolina Board of Nurse Examiners 
have power to establish standards and provide minimum requirements 
for the conduct of schools of nursing of which applicants for examination 
for nurse's license under this chapter must be graduates before taking 
such examination." This does not serve to establish standards or to vest 
ralid authority in the Joint Committee to do so. 

However, the Act, in my opinion, does establish, by necessary implica- 
tion, two standards or requirements for the conduct of hospital schools 
of nursing. 

The applicant for license must have graduated from a school of nursing 
giving a threeyear course of practical and theoretical instruction, G.S. 
90-162, in specified subjects, G.S. 90-163. I t  would seem to follow by 
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necessary implication that the school must furnish a three-year course of 
instruction in the specified subjects. I t  may be the additional require- 
ment that the school shall have a library containing approved reference 
books on the prescribed subjects of study and adequate laboratory facili- 
ties is likewise necessarily implied. 

But the Act does not, either directly or indirectly, establish any stand- 
ards or minimum requirements for the conduct of hospital schools of 
nursing in respect of the "records," "personal practices of nurses," ab- 
sence on account of vacation or illness, hours of practical training, system 
of bookkeeping, reception room and bath tub facilities, or time for giving 
theoretical instruction, in respect to all of which it is charged plaintiff 
was deficient. No doubt the Legislature considered that these matters are 
best left to the hospitals themselves. The attempted delegation of author- 
ity to establish such requirements is without legal effect tmd any standards 
established by defendants in respect of such "deficiencies" are roid. Alny 
attempted enforcement thereof is of necessity arbitrary and in disregard 
of law. Therefore, the only course open to the court below was to con- 
tinue the restraining order in full force and effect. 

The objective of the law is to provide for a minimum standard of 
training for those who seek license as trained nurses and to ascertain by 
examination that such applicants possess the required degree of profi- 
ciency before being granted a license. 

The duty of the defendant boards is to regulate, not eliminate-to 
enforce, not to establish-standards for the conduct of schools of nursing. 
And they must confine their activities to the enforcement of the standards 
established by the Legislature. Where there is no standard, they have 
no power to act. 

No doubt the defendants have acted in absolute good faith. The statute 
purports to delegate to them the power to establish minimum require- 
ments and standards for the conduct of hospital schools of nursing. This 
they undertook to do, believing no doubt, they had ample legal authority 
for their action. Even so, if some of the listed "deficiencies" of plaintiff 
are a fair indication of the "standards" prescribed by them, they have 
passed from the field of regulation into the hunting ground of unauthor- 
ized intermeddling. This is true notwithstanding their absolute good 
faith. The hours of active duty, the time for theoretical instruction, the 
personal conduct of trainee nurses while in school, and facilities for their 
entertainment are matters for the several schools to regulate, certainly 
in the absence of specific legislation to the contrary. 

Likewise, in my opinion, the requirement that hospital schools of 
nursing must approach defendants each year, with hat in hand, and beg 
leave to be accredited once again for the ensuing year is arbitrary and 
unreasonable. As already noted, such schools must provide a three-year 
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course of training. Therefore, when the name of a school is once placed 
on the accredited list-granting for the present that  defendants have the 
right to require accreditation-its name should not be removed from such 
list except after notice and full opportunity to be heard. 

The enforcement of regulations such as those herein indicated will 
inevitably culminate in the elimination of many of the smaller schools 
of nursing and centralize the training of student nurses i n  a few large 
institutions. Such is not the purpose and intent of the Act. Small 
colleges and professional training schools play a vital role i n  the life of 
our State and, within reasonable bounds, their continued existence must 
be fostered and encouraged. 

So long as defendants direct their efforts to enforcement of standards 
adopted by the Legislature to give assurance that  student nurses shall 
receive adequate training in their chosen profession they are rendering 
a fine and useful service for which they should be commended. I n  seek- 
ing to accomplish this objective, however, they should always keep in 
mind the fact that  this statute was not enacted for the benefit of nurses 
or to create a guild having the legal right to limit or proscribe competi- 
tion, either of nurses or of hospital schools of nursing. I t  was enacted 
to promote the good health and general welfare of the people a t  large. 
Benefits accruing to nurses and schools are purely incidental. The Act 
can be justified and sustained on no other grounds. 8. v.  Ballance, 229 
N.C. 764. 

I concur in the direction that  this cause be sent back to the Jo in t  Com- 
mittee to  ascertain, upon hearing, whether plaintiff has now complied 
with the requirements of the Board which come within their legitimate 
field of action. 

LEROY LEE v'. EVERETT V. WALKER, CITY INRPECTOR OF BUILDINGS OF THE 

TOWN O F  SOUTHERN PINES; C. N. PAGE, MAYOR OF THE TOWN OF 
SOUTHERN PINES; L. V. O'CALLAGHAN, C. S. PATCH, JR., HARRY 
LEE BROWN, LLOYD CLARK AND WALTER E. BLUE, COYMISSIONERS 
OF THE TOWN O F  SOUTHERN PINES; AND THE TOWN O F  SOUTHERN 
PINES. 

(Filed 1 February, 1952.) 

1. Dedication 8 2- 
The act of selling lots by reference to a map which shows streets and 

alleys is a dedication of such streets and alleys to the public use, and gives 
each purchaser of a lot the right to have all and each of the streets and 
alleys kept open, regardless of whether dedication of such streets and 
alleys is accepted by the municipality within which they lie. 
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Dedication § 3- 

The act  of selling lots with reference to a map showing streets and 
alleys is but a revocable offer of dedication as  f a r  a s  the public is con- 
cerned, and neither imposes burdens nor confers benefits upon the public 
unless and until the public accepts the dedication. 

Municipal Corporations § 23+ 

A municipality has the right to determine where its streets and alleys 
shall be and may not be forced to maintain a street or alley by dedication. 

Dedication 8 6- 

The easement acquired by those who purchase lots by deeds which refer 
to a map showing streets and alleys cannot be defeated without their con- 
sent by a withdrawal of the dedication escept in the manner provided by 
G.S. 136-96. 

Dedication § 5- 
The owners of lots who have purchased same by dseeds which refer to a 

map showing streets and alleys may lose their rights in such streets and 
alleys by allowing them to be occupied and used adversely for more than 
twenty years. 

Dedication 5 -Municipality held estopped from asserting any r ight  to 
alleys dedicated t o  public. 

Lots in a subdivision were sold by reference to a map showing streets 
and alleys. The municipality in which the subdivision now lies never 
opened up any of the alleys but duly passed a reco:rded resolution relin- 
quishing any title that  i t  might have to the alleys to avoid its statutory 
duty to keep same in repair, and thereafter recognized them a s  private 
property, issued permits for the construction of buildings upon and across 
the alleys, required them to be listed for taxes, assessed them for paving, 
and permitted the original dedicator and his successclrs in title to use and 
convey the alleys a s  private property without objection for more than 
fifty-eight years. Held: The municipality is estopped from asserting any 
right to  the alleys in its own behalf or in behalf of the public or any other 
party or parties. 

While the mere collection of taxes on dedicated property ordinarily will 
not estop a municipality from asserting the public character of the land 
dedicated, i t  is a factor which may be considered in connection with the 
other circumstances upon the question of estoppel. 

Adverse Possession § 11- 
The rule that  no statute of limitations runs against a municipality in 

regard to streets and parks dedicated to the public does not apply where 
the offer of dedication is never accepted by it, or if accepted, such streets 
and parks have been abandoned. G.S.  1-45. 

Dedication Q 5- 
The rights of purchasers of lots to  the use of street8 and alleys shown 

on a map referred to in their deeds may not be enforced by the munici- 
pality in which the subdivision lies. 
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10. Mandamus § 2b: Municipal Corporations § 37- 
Mandamus will lie to compel the omcials of a municipality to issue a 

building permit a t  the instance of an applicant who has performed all acts 
necessary and required by law to entitle him to its issuance. 

APPEAL by plaintiff from Clement, J., May Term, 1951, of MOORE. 
This is a civil action instituted by the plaintiff, LeRoy Lee, for the 

purpose of obtaining a writ of mandamus against the defendants, re- 
quiring them to issue and deliver to him a building permit. 

The plaintiff, prior to the institution of the action, applied for a 
building permit and the defendants refused to issue the same on the 
ground, as they contended, that the building permit requested by the 
plaintiff was for the construction of a building which would necessitate 
the closing of a public alley in the Town of Southern Pines. 

When the cause came on for hearing it was agreed to waive a trial by 
jury and to let the trial judge hear the case on the pleadings, affidavits 
filed by plaintiff and defendants, and other pertinent evidentiary matters 
of record. 

The trial judge found the facts in detail, the substance of which is as 
follows : 

1. I n  the year 1884, John T. Patrick, who owned several hundred acres 
of land near the town of Manly in Moore County, North Carolina, sub- 
divided the land into squares or blocks, lots, alleys, center squares, streets 
and avenues, and caused a map of the subdivision to be prepared, which 
map was entitled, '(Map of Vineland, Moore Co., N. C.," which map mas 
never recorded. The lots were numbered, and the streets and avenues 
named. Certain lands were sold by John T.  Patrick by lot numbers as 
designated on the "Map of Vineland, Moore County." 

2. The name of Vineland was changed to Southern Pines in 1884 and 
lots were sold in that year by lot numbers as designated on the "Map of 
Vineland, Moore County," being in Southern Pines, formerly known as 
Vineland. 

3. I n  1886, a map identical with the subdivision of Vineland was pre- 
pared but designated as "A Map of Southern Pines, Moore County, North 
Carolina." This map was recorded in the office of the Register of Deeds 
for Moore County. There are more than 125 squares or blocks appearing 
on the map. There are 24 lots in each block, and 4 narrow undesignated 
spaces leading from the central square in each block to the streets ad- 
joining the respective blocks. On the bottom and left margin of the map 
designating each square or block appearing on the map, are letters of 
the alphabet beginning with the letter "B" and ending with the letter 
"U," both inclusive. On the right side of the map and appearing in each 
square or block bordering the right margin of the map, are the numbers 
''1" to "15," both inclusive. The map shows no scale or meisurements 
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of any kind with respect to the width of lots, depth of lots, size of central 
squares, width of streets, or width of spaces originally intended for alley- 
ways. Interior blocks can be located only by the point where a perpen- 
dicular line from a block designated by a letter intersects a horizontal 
line drawn from a block designated by a number. 

4. The General Assembly of North Carolina in 1S8;', by Private Laws 
(Chapter 159) created the municipal corporation of Southern Pines with 
corporate limits embracing the subdivision entitled "A. Map of Southern 
Pines, Moore County, North Carolina." 

5. The charter of the Town of Southern Pines waq amended by Chap- 
ter 274 of the Private Laws of 1891, among other things, with respect to 
the powers of the Board of Commissioners, as follows : "Section 13. . . . 
They shall provide for repairing the streets, sidewalks and alleys and 
cawe the same to be kept clean and in good order, . . . Section 18. That 
the Commissioners shall have power to lay out and open any new street 
or streets, park or parks within the corporate limits of said town when- 
ever by them deemed necessary, and they shall hare the pourer at any 
time to widen, enlarge, add to, change, extend, narrow or discontinue 
any street or streets, park or parks within said corporate limits, whenever 
they may so determine by making a reasonable coinpensation to the 
owners of property damaged thereby. . . ." 

6. On 22 February, 1892, the Board of Commissiont~r~ of the Town of 
Southern Pines duly passed a resolution to the effect that the town did 
thereby relinquish "all right and title that the town may have in the 
alleyways and parks within each square or block within the town for- 
ever," and, ('to the end that the public and all persons buying, selling or 
dealing in real estate in the Town of Southern Pines might hare full 
notice of the decision of said Board of Commissionert of said town, the 
said Board of Commissioners caused said order to be duly recorded in 
the office of the Register of Deeds of Moore County, in which county the 
Town of Southern Pines is situate, in Book of Deeds Xo. 7, at page 167, 
the said order having been recorded therein May 2, 1892." (From Find- 
ing of Fact No. XIII) 

7. "After the adoption of the order of ihe Board of Comn~issioners of 
the Town of Southern Pines and its record in the office of the Register of 
Deeds as aforesaid set forth, all persons buying, selling or dealing in real 
estate in the Town of Southern Pines bought and sold what is generally 
termed as alleys and central squares designated upon the map referred to 
in real estate dealing in Southern Pines as the 'Map of Southern Pines. 
Moore County, N. C.,' indiscriminately and in the same way they sold. 
bought and used other lots and real estate in said town. and built upon 
such alleys and central squares so purchased to the wme extent and as 
indiscriminately as they built upon other lots and real estate in said Town 
of Southern Pines, and such practices with respect to said alleys and real 
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estate were adopted and indulged in by the Town of Southern Pines it- 
self through its Mayor and Board of Commissioners and other officers 
authorized thereto, and this ~ rac t ice  and custom has been carried on in 
said town from the time said order of said Board of Commissioners was 
adopted until this date, and there has been no exception to said rule ex- 
cept when the defendant Board of Commissioners of said town, declined 
and refused to issue to the plaintiff the building permit referred to in the 
complaint." (Finding of Fact XIV) 

8. On 2 March, 1895, John T. Patrick, as attorney in fact for New 
England Manufacturing, Mining and Estates Company, which company 
had become successor in title to Patrick, conveyed Lot No. 4 in  Block 
K & 4, and the sixteen foot alleyway adjoining said lot, as designated on 
"Map of Southern Pines, Moore County, N. C.," to C. D. Tarbell by 
warranty deed. The plaintiff and his respective predecessors in title 
since 1895, hare held title to Lot No. 4 in Block K & 4, and the adjoining 
alleyway which is now in dispute, under deeds containing the usual 
covenants of warranty. 

9. ". . . . Following the action of the Board of Commissioners in the 
adoption of the order and the registration thereof hereinbefore referred 
to, Chapter 167 of the Private Acts of 1899 was enacted by the General 
Assembly, and by Section 22 of said Chapter 167 of the Laws of 1899, 
Section 13 of Chapter 274 of the Private Acts of 1891 was amended so 
as to strike out the words 'and alleys' in said Section 13 of said Chapter 
274 so as to deprive the said Board of Conlmissioners of the Town of 
Southern Pines in law of the right to repair any alley within the cor- 
porate limits of the said Town of Southern Pines; that the said Board 
of Commissioners of the Town of Southern Pines never at  any time ac- 
cepted any offer of dedication made by any person or corporation for 
public use of any one of the alleys or central squares contained in any 
square or block in said Town of Southern Pines as delineated upon what 
is designated in real estate dealing as the 'Map of Southern Pines, Moore 
County, N. C.' Instead of accepting any ofl'er of dedication of such 
alleys and central squares, the said Board of Commissioners of the Town 
of Southern Pines distinctly refused and repudiated said offer of dedi- 
cation and caused to be enacted by the General Assembly of Xorth Caro- 
lina, as hereinbefore set forth, a law taking from said defendant Board 
of Commissioners the authority to accept such alleys or central squares, 
and, by the conduct of said defendant Board of Commissioners, since said 
time, they are estopped in law and equity from attempting to use or 
regard said alleys and center squares as public thoroughfares over which 
any portion of the public have a right to travel." (Finding of Fact 
No. XV) 

10. "The alleys and central squares in every block or square of said 
Town of Southern Pines delineated and indicated on Exhibit B (Map of 
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Southern Pines) hereunto attached have been for a h n g  period of time, 
and are now, completely obstructed and blocked, and no protest has ever 
been made by the defendants, or either one of them with respect thereto 
until a very recent date when the permit applied for by the plaintiff was 
refused. No other application for a permit for the building of structures 
upon the alleys in Southern Pines and the central squares has ever been 
refused or denied by the Board of Commissioners of the Town of South- 
ern Pines.'' (Finding of Fact No. X I X )  

11. Nearly thirty years prior to the institution of this action, a build- 
ing located on Lot No. 4, in Block K & 4, and the alley, was burned. The 
Town of Southern Pines thereafter permitted the construction of the two- 
story brick building now located on the premises, which covers the entire 
portion of the lot and alley on West Broad Street, said building having 
a depth of 75 feet. The plaintiff purchased the premises in August, 1950, 
for a consideration of $45,000, and has developed suitable and legal 
plans and specifications for the enlargement of the prwent building so as 
to cover substantially the entire parcel of land including that area orig- 
inally designated as an alley. Prior to the institution of this action, 
"the plaintiff did and performed all the acts necessary and required by 
law to entitle him to a building permit from the authorities of the Town 
of Southern Pines, to enlarge and complete said building:" (From Find- 
ing of Fact No. I X )  

12. "Notwithstanding the refusal of the said defelldants to issue said 
permit for the enlargement of said building, as hereinhefore set forth, 
the said defendants did issue and deliver to the plaintiff Permit No. 356, 
dated October 19, 1950, permitting the plaintiff, as owner, to alter and 
repair the two-story brick building now located on said lot as aforesaid, 
to be used as a store, at  an estimated cost of $10,000 to $14,000, the 
permit so issued not to include the additions to said boilding desired and 
planned by the plaintiff, and this permit to make the repairs, alterations 
and improvements of the present building was issued notwithstanding it 
was known to the defendants that the present building for the repairs of 
which the permit was issued completely obstructs and closes that portion 
of the lands of the plaintiff designated as an alley, and this building and 
the obstruction has existed continuously for a period of over twenty years 
and for a period actually of nea'rly thirty years prior to the beginning 
of this action." (Finding of Fact No. XI)  

13. I n  May, 1922, the Town of Southern Pines, acting through its 
Board of Commissioners, purchased all of Block I, & 3 as shown on the 
said "Map of Southern Pines," and proceeded to obstruct all four of the 
alleys in  said block and the central square, denying to the public gen- 
erally any use thereof. 

14. Approximately ten years ago, the Town of Southern Pines pur- 
chased a parcel of land in Block L & 4, as shown on the "Map of South- 
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ern Pinw," as a site for a public library building. The land so purchased 
includes the alleyway leading from West Broad Street to the center of 
said block and the alleyway leading to the center of said block from New 
York Avenue, and the Town of Southern Pines has since that time erected 
and maintained a public library building on said parcel of land and com- 
pletely obstructed both alleys and all or a larger portion of the central 
square i n  said block. 

15. The alley in Block K & 4, leading from New Hampshire Avenue 
to the central square of said block, is now obstructed by the Jefferson 
Hotel and has been closed, blocked and denied to public use for more 
than twenty years next before the institution of this action. 

16. The Town of Southern Pines issued a permit in the year 1950 for 
the construction of a building in Block K & 4, on Pennsylvania Avenue, 
running back 130 feet therefrom, completely covering and obstructing 
the alley leading from Pennsylvania Avenue to the central square in 
said block. 

17. "The decision made by the defendant Board of Commissioners to 
refuse the issue to the plaintiff of the building permit was brought about 
by the objection of the interested parties, in the main, who have property 
adjoining or near to the property of the plaintiff, who have failed to 
provide on their own premises all the conveniences of approach to their 
back premises. Patch's Department Store is located on premises ad- 
joining or near to the alleyway mentioned in the parcel of land owned by 
the plaintiff. C. S. Patch, the father of the defendant, C. S. Patch, Jr., 
is the principal owner of the Patch Department Store, and the defendant 
C. S. Patch, Jr., is employed in said store either as an employee or part 
owner. One of the principal protestants against the issue to the plaintiff 
of the said building permit is the operator of a store near to the plain- 
tiff's property on West Broad Street, who is engaged in the same char- 
acter of store as the plaintiff proposes to conduct in his new building. 
One member of a law firm, who are co-partners, in the hearing hefore 
said commissioners upon the application for a permit to the plaintiff, 
represented these protestants, including the owner of the store aforesaid 
mentioned in  competition with plaintiff's store, in opposition to the said 
permit to the plaintiff, and the other co-partner member of said firm 
represented the Town of Southern Pines and the defendant Board of 
Commissioners of said town, and each member of said firm, advised the 
defendant Board of Commissioners and the Mayor of said town that the 
issue of a building permit to the plaintiff was wholly illegal and that 
the defendants had no right in law to issue said -(Finding of 
Fact No. XXIV) 

The court being of the opinion that, as a matter of law, from the facts 
found, there was a' valid dedication to and acceptance by the public of 
the streets, avenues, alleys, and central squares in the Town of Southern 
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Pines, as  shown on the map entitled "A Map of Southern Pines, Moore 
County, N. C.," filed in  the office of the Register of Deeds for Moore 
County, i n  Map  Book 1, section 2, pages 69 and 70, entered judgment to 
the effect that  the plaintiff is  not entitled to the writ of mandamus  for 
the issuance of a building permit to obstruct or build upon the alley as 
described in the complaint, and dismissed the action. The plaintiff ap- 
pealed, and assigns error. 

Spence CG Boyet te  and W .  A.  Leland JIcIieifhtrn for plainf i f f ,  appellont. 
Pollock & Fullenwider for defendants, appellees. 

DENNY, J. I t  is now well settled with us that the dedication of a 
street may not be withdrawn by the grantor or those claiming undcr him. 
if the dedication has been accepted and the street or ally portion thereof 
has been opened and is i n  use by the public. Rtcss~l l  I . .  Coggin,  2.32 K.C. 
674, 62 S.E. 2d 70 ;  Inmirance Co. v. C'a7dit1ii Bmch, 216 N.C. 77s. 7 
S.E. 2d 13. Moreover, i t  i s  the general rule that, "nhere lots are sold 
and conveyed by reference to a map or plat which repr~lsents the dirision 
of a tract of land into subdivisions of streets and lots, slwh streets be con it^ 
dedicated to the public use, and the purchaser of a lot or lots acquires t h ~  
right to have all and each of the streets kcpt open; and it makes no 
difference whether the streets be in fact opened or accepted by the gov- 
erning boards of towns or cities if they lie ~ i t h i n  n~unicipal  corpora- 
tions." Hughes  2.. Clark,  134 N.C. 457, i f  S.E. 462 ; Conrad 1 1 .  Land 
Co., 126 N.C. 776, 36 S.E. 282; Green z.. Ni l ler ,  I61  N.C. 24, 76 S.E. 
505; S e x t o n  v. Elizabeth C i t y ,  169 N.C. 385, 86 S.E 344; T'i'hec.lt>r 1 , .  

C o n s t r u c t i m  Co., 170 N.C. 427, 8 1  S.E. 221; Elizabetlz Ci fy  z;. Corrt- 
mander,  176 N.C. 26, 96 S.E. 736; T ~ r i f f s o n  1 % .  Dolcling, 179 N.C. 542, 
103 S.E. 18 ; Stephens Co. v. H o m e s  Co.. IS1 N.C. 335, 107 S.E. 233 : 
Insurance Co. 11. Carolina Beach,  supra : Krooch.c I.. JI uirhead, 223 K.C. 
227, 25 S.E. 2d 889; Russell v. Co,qgirr, suprtc. 

I t  should be kept in mind, however, that  the dedication referred to in 
the rule above stated, in so f a r  as the general pnblic is  concerned, without 
reference to  any claim or equity of the purchasers of lots in a subdivision. 
is but a revocable offer and is not complete until accepted, and neither 
burdens nor benefits with attendant d u t i e  map be imposed upon the 
public unless in some proper way it has consented to aswme them. I rwin  
1 1 .  Charlof te ,  193 N.C. 109, 136 S.E. 36'3; T17iffso11 1% Dorrlinq, supra. 
A town has the r ight  to determine where its streets artd a l l e ~ s  shall b ~ .  
S u g y  z.. Greenville,  169 N.C. 606, 86 S.E.  695. 

I n  many of our cases in which a dedication is spoken of as irrevocable, 
the expression has  been used with respect to the purchasers, or some of 
them, who were insisting on their rights in connection with such dedi- 
cation. I r w i n  v. Qhnrlot fe ,  supra. -2nd without the consent of the pur- 
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chasers of lots in a subdivision, the dedication of the streets and alleys 
shown on the map of such subdivision may not be withdrawn as to them 
except in the manner provided by law. (3.6. 136-96; Irwin v. Charlotte, 
supra; Foster v.  Atwater, 226 N.C. 472, 38 S.E. 2d 316. Such pur- 
chasers, however, may lose their right to have streets and alleys opened 
by permitting them to be occupied and used adversely for more than 
twenty years for purposes inconsistent with their use as  streets and 
alleys. H m t e r  v.  West, 172 N.C. 160, 90 S.E. 130; Gault v. Lake 
Waccamaw, 200 N.C. 593, 158 S.E. 104. 

I n  the instant case it must be conceded that there was a dedication of 
the streets, avenues, alleys, and central squares, as shown on the map of 
Southern Pines and i t  does not appear from the record that the dedi- 
cator, or his successors in title, have ever withdrawn such dedication in 
the manner prescribed by G.S. 13696. However, the dedication of the 
alley in question was revocable, in so far  as the public and the Town of 
Southern Pines were concerned, unless there was an acceptance of the 
offer of dedication prior to the withdrawal thereof by conveyance of the 
alley to C. D. Tarbell bp warranty deed in 1895. Kennedy c. Williams, 
87 N.C. 6 ;  Stewart z.. FrinP, 94 N.C. 487; 8. v. Long, 94 N.C. 896; S. v. 
Fisher, 117 N.C. 733, 23 S.E. 158; Sugg v. Greenville, supra; Witfson 
2'. Dowling, supra; Irwin 1.. Charlotte, supra; R. R. 2). Ahoskie, 202 N.C. 
585, 163 S.E. 565; Gault v. Lake Waccamau), supra; 26 C. J. S., Dedica- 
tion, section 34 (a),  page 93, et seq. 

We now come to the question whether the Town of Southern Fines 
accepted the offer of dedication of the alleys and central squares as desig- 
nated on the map of Southern Pines. This question has been answered 
in the negative by a finding of fact in the court below and such finding 
is supported by competent evidence. 

I n  amending the charter of the Town of Southern Pines by Chapter 
274 of the Private Laws of 1891, the Board of Commissioners of the 
Town of Southern Pines was directed in  section 13 of the Act, to keep in 
repair the streets, sidewalks, and alleys in the town, and to cause the 
same to be kept clean and in good order. But in section 18 of the same 
Act, the Board was given power to discontinue any street or streets, park 
or parks, within the corporate limits of the town whenever it might de- 
termine to do so, by making reasonable compensation to owners of prop- 
erty damaged thereby. 

The Board of Commissioners being faced with the mandatory pro- 
vision in the charter of the town to keep in repair approximately fourteen 
miles of alleyways, determined on 22 February, 1892, to relinquish a11 
the right and title that the town had in such alleyways and parks within 
each square, or block, within the town, forever. 

There being no evidence offered in the hearing below tending to show 
that the town had previously accepted the dedication of the alleys and 
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parks as shown on the map of Southern Pines, by user or otherwise, the 
action of the Board was tantamount to a formal rejelltion of the offer of 
dedication and was so construed and regarded by the Town of Southern 
Pines, the original dedicator and his successors in title for more than 
fifty-eight years prior to the time this controversy arose. 

According to the findings of fact in the court bt:low, and to which 
there is no exception, from and after the adoption of the resolution by 
the Board of Commissioners of Southern Pines, on 22 February, 1892, 
until the action of the Board in 1950, refusing to issue a building permit 
to the plaintiff, the town had at  all times recogni2.d these alleys antl 
parks as private property. As evidence of this fact, the town has never 
a t  any time opened up or kept in repair a single one of the alleys or parks 
shown on the map of Southern Pines. Prior to October, 1950, it had. 
without a single exception, issued building permits for the construction 
of buildings upon and across the alleys shown on said map whenever re- 
quested, including the alley in question. And while il does not appear in 
the findings of fact, it does appear in the evidence adduced in the hearing 
below that the Town of Southern Pines and the Board of Commissioner. 
of Moore County have through all these years treated these alleys antl 
parks as private property and required them to be listed for tax 11111.- 
poses. Likewise, the Town of Southern Pines, whenever it has paved a 
street along which any of these alleys abut, the alleys have been treated 
as private property and duly assessed in the names of' the owners thereof 
for the pro rata part of the cost of such paving. 

The mere collection of taxes on dedicated property ordinarily will not 
estop a municipality from asserting the public characi-er of the land dedi- 
cated, but i t  is a factor that may be considered, and may, in connection 
with other circumstances, estop the city from asserting the dedication. 
26 C. J. S., Dedication, section 63 (a) ,  page 151. 

,4nother significant fact in connection with the action of the Town of 
Southern Pines on 22 February, 1892, is that the dedicator thereafter 
conveyed these alleys and parks as private property, giving warranty 
deeds therefor. And the particular alleyway now in dispute was con- 
veyed to C. D. Tarbell on 2 March, 1895, by ~ra r ran ty  deed. The plain- 
tiff and his predecessors in title have owned this alleyway under war 
ranty deeds for nearly fifty-seven years. And no part of the alley has 
been opened and used by the public in the meantime. Moreover, ac- 
cording to the record, there has been a 1)uilding or buildings located on 
Lot 4 in Block K & 4, and the alley in question, for more than fifty years 
since the lot and alley were conveyed to C. D. Tarbell in 1895. 

I n  our opinion, in view of the facts found by the court below, it makes 
no difference whether the resolution passed by the Board of Commission- 
ere of Southern Pines on 22 February, 1892, be considered a renunciation 
of the offer of dedication of the alleys and parks referred to therein, or as 
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an intention to abandon such alleyways and parks pursuant to the 
authority contained in its charter. I n  either event. the Town of Southern 
Pines, by reason of such action and its conduct since that time, is now 
estopped from asserting any right to the alleyway in question in its own 
beha'lf or in behalf of the public or any other party or parties. 

The provisions of G.S. 1-45 which provide that the statute of limita- 
tions shall not run against a municipality or other governing body of 
public ways where the streets, alleys and parks have been dedicated and 
accepted by the municipality or other governing board, does not apply to 
streets. allevs and   arks that have been offered for dedication and the 
offer has n i t  been iccepted; or if accepted, the streets, alleys or parks 
have been abandoned. Gault v. Lalcc Waccamaw, s u p ;  Savannah v. 
Bartozv Inv.  Co., 137 Ga. 198, 72 S.E. 1095; Clokey v. Wabash Ry. Co., 
353 111. 349, 187 N.E. 475; Mebane v. City of Wynne, 127 Ark. 364, 192 
S.W. 221; United Finance Corp. v.  Royal Realty Corp., 172 Md. 138, 
191 A. 81; Charles C. Gardimer Lumber Co. v. Graves, 63 R.I. 345, 8 A. 
2d 862; Reynolds v. City of Alice, (Tex. Civ. App.), 150 S.W. 2d 455; 
26 C. J. S., Dedication, section 62, page 150, et seq. 

I n  the last cited case, it is said: "A mutuallv acquiesced in abandon- " .  
ment of a public easement terminates same, and frees the property in 
the hands of the grantor from such easement.'' 

I n  Mebane v. City of Wynne, supra, the Court said: "There having 
been no acceptance by or for the public, the dedication may become ex- 
tinct either by an express withdrawal on the part of the original dedi- 
cator or by his death before acceptance, or by lapse of time. So, accord- 
ing to that rule, the present attempt on the part of the public authorities 
to accept the dedication and put the property in use comes too late. The 
statutory exemption of cities from the operation of the general statute 
of limitations with respect to public property has no application in this 
case for the reason that the public rights hare never accrued and there 

.4 

are no such rights in existence to be exempted." 
Likewise, in the case of LTnifed Finance Corp. 1). Royal Realty Corp., 

supra. it is said: "Whether the basis for the relief be called eauitable . , 

estoppel, or abandonment and reverter, is a mere matter of terminology of 
little relative importance, except to the verbal precision. For in any 
case it involves the principle that one who having an easement of way 
whether public or private, suffers his right to lie fallow and unused for 
a lovg period of time and throughout the period suffers the owners of 
the servient tenements, not only to use it as though no such right existed, 
but actually acquiesces in such use by taking taxes or other charges 
assessed against it or profits therefrom as though no such easement 
existed, or by permitting any uses of the land inconsistent with the exist- 
ence of the easement, may be held to have sufficiently manifested such an 
intention of abandoning the right as will estop him from a'sserting it." 
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I t  is  clear in the instant case, i n  view of the findings of fact disclosed 
by the record, that  the defendants are not entitled to have the alley in  
question opened for public use. And if those who are protesting the 
issuance of the building permit requested by the plaintiff, own property 
in  the subdivision, as shown on the map  of Southern Pines, are of the 
opinion that  they have any easement rights i n  the alley in question, the 
Town of Southern Pines and its officials are not the proper parties to 
enforce those rights. 

u 

An action for the enforcement of a private easement in a street or 
alley may be maintained only by an  owner or owners of property who 
a re  entitled to have the easement enforced and ~reser1.ed. However. un- 
less facts are made to appear which are substantially different from 
those found on the present record, no private rights to an  easement in 
the alley in questioi exist. 

The  court below having found that  the plaintiff ha!3 performed all the 
acts necessary and required by law to entitle him to a building permit 
from the authorities of the Town of Southern Pines, and having found 
that  by reason of the conduct of the defendant Board of Commissioners 
of the Town of Southern Pines  the defendants are "er;tow~ed in law and 

A. 

equity from attempting to use or regard the alleys an13 center squares as 
public thoroughfares over which any portion of the public have a right 
to travel," the court should have granted to the plaintiff the relief sought. 

The  judgment of the court below is  set aside and the cause remanded 
to the end tha t  judgment may  be entered in accord with this opinion. 

E r ro r  and remanded. 

NATIONAL SHIRT AND HAT SHOPS OF THE CAIIOLINAS, IXC., v. 
AMERICAN MOTORISTS INSURANCE COMPANY AKD WILLIAM W. 
WADE. 

(Filed 1 February, 1032.) 
1. Trial 9 22a- 

On motion to nonsuit, the evidence must be considered in the light most 
favorable to plaintiff. 

2. Indemnity § =-Evidence held for jury on question of whether loss was 
due to wrongful act of employee within coverage of indemnity contract. 

The evidence favorable to plaintiff insured tended lo  show not only an 
inventory shortage on the part of its store manager', but also that the 
manager admitted his responsibility for the shortage, that he had failed 
to follow instructions that he keep the cash register tickets constituting 
the only record evidence which would conclusirely show whether he had 
properly accounted for merchandise sold, that he requested one of his 
clerks to overcharge customers, that his asserted prior report of inventory 
shortage had not been received by insured, and that he kept reporting 
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inventories which he knew he did not have on hand. Held: Although con- 
tradicted in material respects by the testimony of the manager, the evi- 
dence shows more than a mere possibility or opportunity on the part of the 
manager to misappropriate the property or a mere equal opportunity for 
others to have abstracted the goods, and is sufficient to be submitted to the 
jury in an action on a contract indemnifying the insured against loss aris- 
ing from misappropriation or wrongful act of the manager. 

3. Same: Evidence 6 7a- 
The general rule that plaintiff in a civil action, even though the issue 

include a criminal charge, has the burden of proving his case by the pre- 
ponderance or the greater weight of the evidence held not altered or modi- 
fied by the language of the indemnity contract sued on obligating insurer 
to make good inventory shortage which "insured shall conclusively prore 
to have been caused by the dishonesty of any employee." 

4. Trial § 2Se- 
In a civil action it is not required that circumstantial evidence preclude 

any other reasonable hypothesis in order to be sufficient to be submitted 
to the jury upon the issue, but only that it be sufficient reasonably to 
establish the facts in issue. 

BPPEAL by defendants from Sharp ,  Special Judge, February Term, 
1951, of GUILFORD (Greensboro Division). 

This is a civil action instituted originally against the American Notor- 
ists Insurance Company, which is hereinafter called 'Insurance Company, 
to recover under a blanket position bond executed and delivered by the 
original defendant to the plaintiff. The plaintiff alleges that  it sustained 
a loss of $1,041.35 arising from embezzlement by the manager of its 
Charlotte store, William W. Wade, hereinafter called Wade, during the 
time the bond was in force. Wade was made a party defendant on motion 
of the defendant Insurance Company so that  in the event a judgment was 
obtained by the plaintiff against the Insurance Company, i t  could recover 
judgment over against Wade. who would, in that  event, be primarily 
liable for any recovery by the plaintiff. 

I t  was conceded in the tr ial  below that  the bond was in force while 
Wade was an employee of the plaintiff and that  the plaintiff complied 
with the provisions of the bond as to notice and proof of loss. ,4nd the 
defendant Wade does not contest the right of theelnsurance Company to  
have judgment over against him for any amount the plaintiff is entitled 
to recover from it. Howerer, both Wade and the 1nsurance Company 
contend that  the plaintiff suffered no loss for which i t  is entitled to be 
indemnified under the terms of the bond in suit. 

The plaintiff owns and operates six retail stores in North Carolina, 
South Carolina, and Virginia, engaging in the sale of men's clothing, 
principally shirts, hats, jackets, ties, and related items and accessories. 
F o r  several months prior to 6 August, 1946, the defendant Wade was 
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employed by the plaintiff as a sales clerk in its Greensboro store. On the 
above date, he was promoted to the position of manager of the plaintiff's 
Charlotte store and given authority to employ and discharge the per- 
sonnel employed in the store. Physical inventories of the merchandise in 
this store were taken under the supervision of the plaintiff's district man- 
ager, Thomas H.  Asbury, on 8 August, 1946,17 January, 1947, 9 March, 
1947, and 13 January, 1948. The inventory on 13 January, 1948, dis- 
closed a merchandise shortage of $1,041.35 at  retail pri.ces. The shortage 
reflected by this inventory amounted to 327 items with a total retail sales 
price of $1,377.25, less an overage of 82 items in the amount of $335.90, 
leaving a net shortage of $1,041.35. 

The indemnifying clause of the bond in suit provides that the defendant 
insurer will indemnify the plaintiff "against any loss of money or other 
property, real or personal, (including that part of any inventory shortage 
which the Insured shall conclusively prove has been caused by the dis- 
honesty of any Employee or Employees) belonging to the Insured, or in 
which the Insured has a pecuniary interest, . . . which the insured shall 
sustain, . . . through larceny, theft, embezzlement, forgery, misappro- 
priation, wrongful abstraction, willful misapplication, or other fraudu- 
lent or dishonest act or acts committed by one or more of the employees 
. . . acting directly or in collusion with others, . . ." 

According to the evidence offered by the plaintiff, all merchandise in 
its Charlotte store, as well as in its other retail stores, is marked at retail 
price when shipped to the store and the manager of the store enters such 
merchandise in his inventory. A special inventory sheet is used on which 
the total number of the various items selling at  a fixed price are entered. 
For example, the number of shirts to be sold at  $2.95 would be listed in 
one column, the shirts to be sold at  $3.95 would be listed in another, and 
the hats to be sold at  $5.95 would be listed in still another column. By 
this method the company carried what is called a perpetual inventory. 
AS merchandise was sold, such sale was to be rung up on the cash register, 
and the register would throw out a sales ticket. Every ticket thrown out 
of the cash register would have a number on it, the date, and the amount 
of the sale. The cash register numbered the sales tickets consecutively. 
I t  was the duty of the respective clerks in the store to write on each 
ticket, the article or articles sold. The sales force in the Charlotte store, 
except occasionally on busy days, usually consisted of the manager and 
two clerks. I t  was the duty of the manager of the store to take the cash 
register tickets each day and check them against the (cash, and to ascer- 
tain the different items of merchandise sold during the day. I t  was also 
his duty to subtract the items sold from the inventory and to add to the 
inventory any new merchandise received that day. The manager of the 
store, the defendant Wade, was instructed to deposit his cash receipts in 
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the bank each day and to mail a copy of the deposit slip to the principal 
office of the company in Greensboro. He was likewise instructed to send 
in a copy of his inrentory each week, which he did, and to take a physical 
inventory each two weeks which he never did at any time except when he 
assisted Mr. Asbury to take such inventories at the times referred to 
above. He was instructed, according to the plaintiff's evidence, to keep 
the cash register tickets so that any discrepancies in the inventory might 
be checked against the actual sales. Mr. Chandgie, president of the cor- 
poration, testified, ('all those tickets are consecutively numbered. I f  we 
had those tickets we could determine if he had deposited all the cash he 
has received. Wade was given instructions to retain those tickets. R e  
was instructed to retain them so that at  any time it was found necessary 
to check up, we could check with those tickets and with the reports and 
also with the deposits in the bank. He  did not hare those tickets when 
the check was made." 

Also, according to the plaintiff's evidence, when the physical invento- 
ries were made by Mr. Asbury on 17 January, 1947, and 9 March, 1947, 
while there were a number of shortages and orerages, the inventories were 
correct, with normal differences; therefore, according to the testimony 
of Mr. Asbury, there was no occasion to check the cash register tickets 
against the inrentories. But when the physical inventory was again taken 
by him on 13 January, 1948, and the shortage in the inventory was dis- 
covered, upon inquiry as to the cash register tickets so that a check could 
be made on the defendant Wade's daily reports, Wade said he had torn 
them up and thrown them away. He  only had in his possession the cash 
register tickets for the day on which the inventory was taken. He ad- 
mitted he was responsible for the shortage, but said he could not explain 
how it occurred. 

One of the clerks, Charm Smith, who was employed by Wade, testified 
that about two months prior to the time the inventory shortage was dis- 
covered, Mr. Wade requested him to overcharge customers, but he refused 
to do so. This witness also testified he was present when Mr. Wade 
and Mr. Asbury took the inventory in January, 1948, and heard Wade 
'(make about the same statement to Mr. Asbury in reference to the short- 
age as he told Mr. Chandgie. He  said that he would try to pay i t  back 
as soon as he could." 

I t  further appears from the evidence that within the period from 
17 January, 1947, to 9 March, 1947, less than sixty days, there were 111 
transactions which were in error. There was an overage in this period 
of $188.15 and a shortage of $180.30, or a net overage of $7.85. I t  is 
pointed out in the evidence that such discrepancies normally occur in 
failing to list accurately the items sold. A shirt might be listed, for 
instance, when actually a jacket was sold. The number of jackets in that 
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event would be short one, and the shirts selling at the same retail price, 
would be over, etc. These overages and shortages usually balanced each 
other out with small differences, and the difference would be adjusted in 
the inventory. 

When Mr. Wade took charge of the Charlotte store of the plaintiff, the 
locks were changed and the keys delivered to him. He  used his own 
discretion as to what clerk or clerks he permitted to have a key to the 
store. One of the clerks was given a key for his use while Mr. Wade mas 
manager. 

The defendant Wade t,estified in his own behalf rmd denied that he 
was ever instructed to save the cash register ticket!; so they could be 
checked against the physical inventories taken by X r .  Asbury, or that 
he was instructed to take a physical inventory each t n o  weeks. He  testi- 
fied that Mr. Asbury gave him instructions to keep the cash register 
tickets only from one report to the next. H e  denied having ever taken 
any cash or merchandise from the store other than that to which he was 
entitled. He  denied having requested his clerk, Chai-m Smith, to over- 
charge customers, but on the contrary said he had discharged one clerk for 
overcharging. He  further testified, "All this shortage could have been the 
result of shoplifting. I t  could all have gotten out without even catching 
the men. Yes, I think that you could be short 350 items right under your 
nose in that store from shoplifting over a period of time. . . . I t  was nine 
months from the time the inventory was taken. and 1. did not say there 
were 350 items shoplifted from that store. I know plenty of times of 
shoplifting. I know of every time merchandise was recovered, yes. I 
couldn't prove if any of the clerks or anyone in the store took any mer- 
chandise." 

I t  appears from the defendant Wade's evidence that the value of the 
stock of merchandise varied while he was manager of the plaintiff's store. 
I t  was approximately $30,000 during the fall of the year, and at  other 
times it was about $18,000 or $19,000. 

The defendant Wade also testified that about two or four months before 
the physical inventory was taken, showing a shortage of $1,041.35, he 
wrote Mr. Asbury that he "was short a t  the time one hundred and some 
$4.45 shirts," he thought it was about 150, and asked Mr. Asbury to 
check back and find out how he got that shortage in his inventory. "I 
was over in some other price. . . . I do not have a copy of that letter. 
I did not know that that letter would be important today. Why should 
I think it would be? I t  is true that I kept reporting inventories which 
I did not have on hand and which I knew I did not have on hand. My 
reports were not correct and I knew they were not corrwt. So did Greens- 
boro." 
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The witness, in answer to a question about spot inventories and what it 
meant, explained it in this manner: "I could count two or three items 
. . . in the trade that is what is known as spot inventory . . . Occasion- 
ally I counted it . . . I t  is true that any spot inventories I took showed 
that I did not hare on hand the amount of merchandise I had received. 
I don't know when. I reported it only once. That was in August. . . . 
I did not ever tell Mr. Xsbury I realized it was my responsibility and I 
would pay for it." At this point the witness was handed a letter in his 
own handwriting, dated February 25, 1948, which he had sent to Mr. 
Chandgie, in which he stated: "I have never taken one cent out of the 
store other than what was paid me as salary . . . I realize this is my 
responsibility, I am offering no alibis, I hare failed in my duty. I intend 
to make your loss good. but I can only do it over a period of time, as I 
earn money." 

According to Mr. Wade's testimony, his earnings were from $4,200 to 
$4,300 a year while he was manager of the plaintiff's store. R e  was 
married 15 March, 1947, and has two children, one of them a stepchild. 
Since his marriage he had withdrawn and spent his savings of several 
hundred dollars. He  had found it necessary to sell his automobile and 
< L  to borrow money froni time to time to keep running on. When I went 
there I had saved several hundred dollars and left there penniless." 

The plaintiff, in rebuttal, recalled Mr. Bsbury, who testified he never 
instructed Mr. Wade to throw away the cash register tickets. "I in- 
structed Mr. Wade, as I instructed all managers, to hold on to those tickets 
as they are a definite record of the amount of business he has done." The 
witness further testified he did not recall ever having received any letter 
from Mr. Wade with respect to any shortage in his inventory. And 
neither the plaintiff nor defendant offered any evidence of any request for 
an adjustment of inrentory resulting from shoplifting. Small differences 
had been allowed from time to time, when physical inventories were taken, 
for shrinkage supposed to be due to shoftlifting. However, most of the 
inventories were orer. 

The issues submitted to the jury and the answers thereto, are as follows : 
"1. Did William W. Wade embezzle money or other property of the 

plaintiff, as alleged? Answer: YES. 
"2. I f  SO, what amount of money or other property belonging to the 

plaintiff did said William W. Wade embezzle? Answer : $1,041.35." 
Accordingly, judgment was entered in favor of the plaintiff and against 

the Insurance Company, for $1,041.35 and costs, and a further judgment 
was entered in faror of the Insurance Company against the defendant 
Wade, for $1,041.35 and costs. 

The defendants appeal, assigning error. 
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Welch  Jordan for defendant appellant, Americnn Motorists Insurance 
Company. 

Shuping 4 Shuping for defendant appellant, M'illiam W .  Wade.  
Falk,  Carruthers & Roth  for plaintiffs, appellees. 

DENNY, J. The defendants challenge the correctness of the ruling of 
the court below in denying their motions for judgment as of nonsuit inter- 
posed at  the close of the plaintiff's evidence and renewed at the close of 
all the evidence. 

We think the evidence introduced in the trial below, when considered 
in the light most favorable to the plaintiff, as it must be on a motion for 
judgment as of nonsuit, is sufficient to warrant the submission of the case 
to the jury. Chambers r .  Allen, 233 N.C. 195, 63 S.E. 2d 212; Winfield 
v. Smi th ,  230 N.C. 392, 53 S.E. 2d 251; Thomns  v. Motor Lines, 230 
N.C. 122,52 S.E. 2d 377; B u n d y  v. Powell, 229 N.C. 707, 51 S.E. 2d 307. 

We concede that the loss disclosed by the shortage in plaintiff's inven- 
tory at  its Charlotte store, without any further evidence tending to show 
that such loss was the result of larceny, theft, embezrdement, forgery, 
misapplication, wrongful abstraction, wrongful misapplication, or other 
fraudulent or dishonest act or acts, committed by one or more of the em- 
ployees of the plaintiff, during the period covered by ihe bond in suit, 
would be insufficient to support a verdict against the defendant Insurance 
Company. Bank v. Fairley, 202 N.C. 136, 162 S.E. 229; 98 A.L.R. 
1271n; Home Owned S tows  11. Standard Acc. Ins.  C'o., 256 Ky. 482, 76 
S.W. 2d 273; Crescent Cigar & Tobacco Co. v. .37ational Casualty CO. 
(La. 1934), 155 So. 505; Phipps  v. American Emplo~yers' Ins. CO. of 
Bo.ston, Mass., 118 Pa. Super. 133, 179 A. 816; Salley 1.. Globe Indemni ty  
Co., 133 S.C. 342, 131 S.E. 616; H a r t f o ~ d  Acc. S. Indemni ty  Co. v. 
Hattiesburg I f d w .  Stores (Miss. 1951), 49 So. 2d 813; C'obb v. American 
Bonding Co. of Baltimore (5th C.C.A.). 118 F. 2d 643. 

While the defendant Wade denied the commission of any dishonest 
acts in connection with the alleged shortage, he did not deny the correct- 
ness of the amount of the shortage as reflected by the inventory but simply 
claimed he could not explain how i t  occurred. However, according to 
the evidence, he admitted he was responsible for the shortage and wrote 
the president of the plaintiff corporation that he realized the shortage was 
his responsibility; that he was offering no alibis; that he had failed in 
his duty and intended to make the loss good. 

This admission of responsibility for the shortage dam not constitute 
an admission of guilt, but i t  does tend to show that he did not believe, 
nor contend, that the shortage occurred as a result of shoplifting or by 
any other method over which he had no control and for which he was not 
responsible. Morecver, i t  appears from the evidence that he destroyed 
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the cash register tickets which constituted the only record evidence that 
would have shown conclusively whether or not he properly accounted for 
all the merchandise sold in the  lai in tiff's Charlotte store while he was 
manager. He  denies having ever been instructed to preserve the cash 
register tickets. However, there is ample evidence to support a finding 
to the contrary. There is also evidence to the effect that he requested one 
of his clerks to overcharge customers. This would tend to show that some - 
reason existed which made it necessary or desirable to obtain surplus 
cash. Furthermore, according to Wade's testimony, he reported one 
shortage in inventory to the Greensboro office of the company and re- 
quested Mr. Asbury to check on it. No such report was received or any 
such request made, according to Mr. Asbury's testimony. Moreover, the 
defendant Wade testified he made reports to the company in Greensboro 
which were not correct and he knew-they were not correct. "It is true 
that I kept reporting inventories which 1"did not have on hand and which 
I knew I did not have on hand." He  undertakes, however, to absolve 
himself of blame in this respect by saying, "So did Greensboro." 

When the above evidence is taken into consideration, we think it is 
sufficient to support the verdict rendered below and to 'distinguish this 
case from those relied upon by the defendants. The evidence goes beyond 
showing possibility of misappropriation on the part of the defendant 
Wade (Broughton v. Oil Co.., 201 N.C. 282, 159 S.E. 321)) or mere 
opportunity to commit the offense alleged (State v. Gordon, 225 N.C. 757, 
36 S.E. 2d 143)) or equal opportunity for others to have abstracted the 
goods or money (8.  v. Penry, 220 N.C. 248, 17 S.E. 2d 4)) as contended 
by the defendants. 

I t  is further contended by the defendants that the charge on the burden 
of proof on the first issue was erroneous, which was as follows: "The 
bur'den of proof upon this first issue is upon the plaintiff to satisfy you 
by the greater weight of the evidence that William W. Wade embezzled 
money or other property of the plaintiff as alleged in the complaint." 

I t  is contended that since the bond in suit provides indemnity "against 
any loss of money or other property, real or personal (including that part 
of any inventory shortage which the Insured shall conclusively prove has 
been caused by the dishonesty of any Employee or Employees) belonging 
to the Insured . . . through embezzlement . . .," etc., the court is re- 
quired to charge the jury a; to its duty in "measuring the burden of the 
issue" in the light of this language. However, i t  is not contended that 
the purpose of the bond with respkct to the conclusiveness of proof as to 
an inventory shortage was designed for or could have the effect of alter- 
ing, modifying, or enlarging the rules of evidence. 

We think the contention is without merit. I t  is settled with us that in 
a civil action containing an issue including a criminal charge, the party 
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required to carry the burden of proof is only required to do so by a pre- 
ponderance of the evidence or by its greater weight. Rippey 2,. Miller, 
46 N.C. 479; Blackburn v. Insurance Co., 116 N.C. 1321, 21 S.E. 922; 
Hyder v. Elyder, 215 N.C. 239, 1 S.E. 2d 540. See alr,o Stadham Co. 2.. 

Century Indemnity Co., 167 P a .  Super, 268, 74 A. 2d ! j l l .  
I n  the case of Mil l ev  v. Xa.mt1~usetts  Ronding & Ins .  Co., 247 P a .  182. 

93 A. 320, the Court construed a provision in an indemnity bond which 
required any loss thereunder to be proren by ('direct and affirmative evi- 
dence," and in  which action the defendant contended that  by reason of 
this provision, loss could not be established by circuxrstantial evidence. 
The Court said:  ('Appellant's contention iq that  the ev dence adduced by 
plaintiff to show the felonious taking of th13 property mas wholly circunl- 
stantial, and that, conceding the sufficiency of the evidence in ordinary 
case to warrant  an  inference of theft, yet, because here the agreement of 
the parties required for the establishment of this material fact on which 
defendant's liability was made dependent evidence dire($ and affirmative, 
of the former of which there was none, binding instructions should have 
been given. This contention gives to the words 'direct and affirmative 
evidence,' a meaning so severely technical that, if this meaning alone can 
be given them, a policy containing the provision we have here would 
avail the assured only in the rarest and most exceptional cases, so excep- 
tional that  the average person would hardly think the contingency in 
which the policy could operate worth guarding against. . . . To limit 
the assured's right to recovery to cases where the c o r p s  d ~ l i c f i  can be 
proved by direct testimony-that is, by the testimony of witnesses who 
saw the actual taking-mould make the policy next to v,alueless. We will 
not impute to the defendant company any such purpose In the use of these 
words; nor can we assume that  the assured understood them in this 
narrow and restricted sense. . . . Stated plainly, what is contended for 
is that, the factllm p~obnncltcmn being the felonious taking of the property, 
this could only be established by the testimony of one or more witnesses 
who were present and saw the theft or larceny actually committed; or  i t  
may be stated thus, that  the parties intended by the words to exact a 
higher degree of proof to charge the cornp:my with liability for the loss 
than the law requires to convict the burglar or thief of the crime itself. 
. . . A reasonable construction of the words would ascribe to the parties 
the single purpose to require something more than the mere fact of loss 
to entitle the assured to recovery on the policy." 

I n  construing a provision similar to that considered in  the last cited 
case, the Court in the case of Gaytime Frock Co. P.  Liberty M ~ r t .  Ins. Co. 
(7th C.C.A.), 148 F. 2d 694, said:  "Concededly, to establish defendant's 
liability, i t  was necessary that  plaintiff prove that  the inventory shortages 
were caused by fraud or dishonesty of  lai in tiff's employees. . . . I t  was 
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not necessary that the plaintiff's proof should establish facts sufficient to 
convict the employee or employees of larceny, . . . To be sure, the fact 
that the shortages were caused by the dishonesty of plaintiff's employee 
or employees may be established by circumstantial evidence, but the 
evidence to establish that fact must be of such a nature that it is the only 
conclusion that can fairly or reasonably be drawn, that is to say, such 
evidence must fairly and reasonably exclude any other explanation." 

The mere fact that plaintiff's loss was discovered as a result of an in- 
\-entory computation does not mean necessarily that the loss actually 
resulted from the shortage disclosed by the inventory. I t  is just as plausi- 
ble to conclude from the evidence disclosed on this record that the actual 
shortage resulted from a failure to account for cash received from the 
sale of merchandise. 9 failure to account for such proceeds from the 
sale of merchandise, and the further failure to deduct such merchandise 
sold from the perpetual inventory, would create a shortage in the inven- 
t o r ~ .  Nevertheless, the actual embezzlement, in such case, would be of 
money, the loss of which the plaintiff is only required by the terms of the 
bond in suit, to prove by evidence that "reasonably establishes that such 
loss was in fact due to the fraud or dishonesty of one or more" of its 

Plaintiff, in the present action, had to rely on circumstantial evidence 
to prove its loss. Even so, in order to carry the burden of proof in estab- 
lishing such loss, the rule that circumstantial evidence must be such as 
to preclude every other hypothesis, but the guilt of the accused, does not 
apply in civil cases. R i p p e y  v. Miller ,  supra;  B l a c k b u m  v. Insurance 
Co., supra;  H y d e r  I). H y d e r ,  supra. 

The eridence is only required to be sufficient to reasonably establish 
that the loss was due to the dishonest acts of Wade, as alleged. Bott l ing 
Co. z6 .  Casual ty  Co., 228 N.C. 411, 45 S.E. 2d 375. The charge of the 
court below was ample on this phase of the case, and also contained this 
further instruction: "If you find that there was a shortage but that i t  
came through errors in making sales or by shoplifting or on account of 
negligence on the part of Wade in the way he managed the shop, that is, 
on account of Wade's failure to use that degree of care which an ordi- 
narily prudent person would have exercised-under the same or similar 
circumstances when charged with a like duty, or by a combination of 
these ways or that it came about in any manner other than by a fraudu- 
lent conversion on the part of Wade you would answer the first issue No.'' 

We have carefully considered the remaining exceptions and assign- 
ments of error, and do not consider them to be of sufficient merit to 
warrant a disturbance of the verdict below. 

I n  the trial below, we find 
No error. 
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H. W. SPAUGH AKD HIS WIFE, EMMA C. SPAUGH, v. CITY OF 
W INSTON-SALEM. 

(Filed 1 February, 1952.) 

1. Municipal Corporations § 3& 
Knowledge of a municipal ordinance relating to water and sewer systems 

is presumed within one mile of its corporate limits. 1G.S. 160-203. 

2. Municipal Corporations § 15a- 
The rights of owners of water and sewer systems in a subdirision to 

compensation upon the taking over of the systems consequent to the annex- 
ation of the territory by a municipality must be determined in accordance 
with the facts of each particular case. 

3. S a m e u n d e r  t h e  facts of this case, owners of subdivision held not en- 
tit led t o  compensation for  water  and  sewer systems taken  over by  city. 

Owners of a real estate development within one mile of the limits of a 
~ i t y  constructed water and sewer systems therein. To promote the sale 
of lots, the systems were connected with the nmnicipal systems, with the 
consent of the city, and the city collected for water furnished through the 
pipes to  residents of the subdivision nnder its general (ordinances. At the 
time the connections were made, a municipal ordinance was in force which 
provided that water and sewer systems nnd rights and easements pertain- 
ing thereto should become the property of the city whenever the territory 
was incorporated by the city. Upon annexation of the subdivision, the city 
assumed exclusive control of the water and sewer systems and continued 
to furnish water and sewer service to the residents in the same manner a s  
i t  had done during the preceding twenty years. Hcld:  The owners of the 
subdivision a re  not entitled to compensation for the water and sewer lines. 
and the city did not wrongfully deprive them of property rights therein by 
the incorporation of the water and sewer systems into the municipal sys- 
tems. 14th Amendment Constitution I'. S.;  Art. I. sec. 1'7, Constitution of 
N. C. 

BARNHILL, J., concurring. 

APPEAL by  plaintiffs f r o m  Pkss. J., September Term,  1951, of FOR- 
SYTH. NO error .  

T h i s  was a n  action t o  recover of the  defendant  c i ty  the  value of a 
wate r  a n d  sewer system installed by plaintiffs i n  a suburban real estate 
development which was subsequently taken over bp the ci ty  i n  the  ex- 
tension of i t s  corporate  limits.  

T h e  plaintiffs, t h e  owners of l and  outside the  corporate  l imits  of 
Winston-Salem a n d  within a mile  thereof, s u b d i ~ i d e d  -:he property in to  
lots, la id out  streets and  sidewalks, registered a plat  thereof, and  installed 
i n  a n d  th rough  t h e  subdivision a water  and sewer system f o r  the  service 
a h d  benefit of those who purchased lots. T h e  subdivision was named 
Konnoak Hills.  M a n y  lots have  been sold and  numerous residences have  
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been built thereon. By agreement with the owners of a subdivision 
known as Anderleigh lying between their subdirision and the southern 
limits of the city, the plaintiffs, with permission of the city, made phy- 
sical connection with the water and sewer mains of the city in 1928. 

January 1, 1949, the subdivision developed by plaintiffs and other 
populous suburban areas were annexed to and incorporated within the 
limits of the city, whereupon the city assumed exclusire control of the 
water and sewer system in Konnoak Hills and has continued to use and 
operate it in connection with the municipal water and sewer system. I t  
was alleged in the complaint that the city had thus taken possession of 
property belonging to the plaintiffs and appropriated the same to its own 
use without compensating plaintiffs therefor, and that the reasonable 
value of the water and sewer system at the time it was taken over by the 
city was $52,000. 

That the city, upon the extension of its corporate limits had assumed 
exclusive control of the water and sewer system which had been in- 
stalled by the plaintiffs was not controrertea, but the defendant set up 
as a defense and in denial of plaintiffs' right to recover that it was acting 
in accordance with secs. 218, 219, 220 and 730 of the Ordinances of the 
City of Winston-Salem; that in 1928 E. L. Anderson and wife entered 
into contrakt with the city under which the water and sewer lines in 
Anderleigh were connected with the sewer and water system of the city; 
that shortly thereafter plaintiffs secured permission to connect the water 
and sewer lines in Konnoak Hills with those in Anderleigh in order to 
provide purchasers of lots with these facilities, for the convenience and 
profit of plaintiffs and to promote the sale of plaintiffs' lots, and that 
plaintiffs thereby dedicated the water and sewer lines in Konnoak Hills 
to the use of the lot owners in that development; that the city thereafter 
furnished water and sewer service to the residents of Konnoak Hills, and 
since the city limits were extended has continued to furnish these facili- 
ties in the same manner to residents and lot owners in this subdivision. 
The defendant alleges that the plaintiffs have been fully compensated 
for the cost of installing these facilities by the sale of lots; that plaintiffs 
have dedicated the water and sewer lines to lot owners and prospective 
owners in the subdivision and have no property rights therein, and hence 
no property rights belonging to plaintiffs have been appropriated; and 
further the plaintiffs having connected their development with the city 
mains with knowledge of the provisions of the ordinances of the city that 
the water and sewer system and rights and easements pertaining thereto 
should become the property of the city whenever the territory was in- 
corporated with the city limits, are now estopped to claim compensation 
therefor. The defendant admitted it has used and controlled said water 
and sewer system to the same extent as if it had been installed by it 
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originally, whereas prior thereto the defendant had recognized said lines 
as  being the property of the plaintiffs. 

The  ordinances of the city which were introduced in evidence prescribe 
the method and requirement necessary for those outside the corporate 
limits of the citv to obtain connection with the water and sewer system of 
the city, and contain this provision: "That the water system (of appli- 
cant) together with the fixtures, equipment, easemenis, rights and privi- 
leges pertaining thereto shall become the property of the city of Winston- 
Salem whenever the territory in which said system is located shall be 
incorporated within the city limits." Sec. 220. The same language 
was used with reference to ;ewer systems of owners of property outside 
the corporate limits who desire to connect with the city sewer system. 
Sec. 730. 

TJpon the pleadings and the stipulations entered into as result of pre- 
tr ial  conference, the cause was submitted to the jury under peremptory 
instructions from the court to answer "Yo" to the following issue: "Did 
the defendant, on and after  J anua ry  1, 1949, wrongfully take possession 
of said sewer and water system and appropriate same to its own use?" 

I t  was stipulated tha t  this issue presented a matter of lam to be 
answered under the peremptory instructions of the court, and that  the 
word "wrongfully" in the issue referred to the failure of the city to pay 
just compensation therefor. 

~ u d g m e n t  was rendered upon the T-erdict tliat plaintiffs recover 
nothing, and plaintiffs appealed. 

Ralph  ill. Stockton, Jr., IT. Jf. Rnicl i f f ,  John J .  Inqle, nnd Richmond 
Rz~cker for  plaintiffs, appellnnfs. 

Womble, Carlyle, Mart in & Snndridgc. for defendtrnt, appeiice. 

DEVIN, C. J. The  plaintiffs claim compensation fo l  the appropriation 
by the city of Winston-Salem of the ~va tc r  and sewer lines installed by 
them in the real estate development known as Konnoali Hills, consequent 
upon the extension of the corporate limits of the city to include the 
territory in which this development is  situated. Thev base their claim 
upon the broad principle that  the city having taken esclusive control of 
their property and denied compensation therefor, t h ~ y  have thus been 
deprived of property without due proces- of law in iiolation of rights 
assured them by the Constitution of the Cnited States and the Constitu- 
tion of North Carolina. 14th Amendment Const. T-. S. ;  Art. I, see. 17  
Constitution of North Carolina. Thep rest their cape on the sound prin- 
ciple tha t  private property may  not he taken even for a public usr with- 
out compensation. McKinney  z.. Deneen, 231 N.C. 540, 58 S.E. 2d 107. 

The  facts i n  the main are not  controverted. No issue of fact is raised. 
The  case was decided below on an issue of law, and the question presented 
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by the appeal is whether the facts as they appear of record are sufficient 
to show a violation of plaintiffs' rights in the appropriation of their 
property as claimed for which the city should be held liable for com- 
pensation. 

The plaintiffs present the view tliat their claim for compensation is 
supported by the decisions of this Court in Abbott Realty Co. v. Char- 
lotte, 198 N.C. 564, 152 S.E. 686; Stephens Co. v. Charlotte, 201 N.C. 
258, 159 S.E. 414, and Construction Co. 1,.  Charlotte, 208 N.C. 309, 180 
S.E. 573. The first of these cases, Abbott Realty Co. v. Charlotte, was 
decided in 1930. I t  appeared in that case that the Realty Co. owned 
lots within the corporate limits of Charlotte on streets to which sewer 
lines had not been extended. To enhance sale of these lots plaintiff 
proposed to the Commissioner of Public Works tliat it would construct 
the sewer lines if the city would reimburse plaintiff for the cost. This 
proposition was accepted by the Commissioner. Relying upon this agree- 
ment, plaintiff constructed the sewer lines and connected them with the 
municipal sewerage system at a cost of $16,000. The city paid a portion, 
but declined to pay the remainder. Plaintiff sued on the contract. The 
Court held the contract unenforceable but that plaintiff could proceed 
upon a qua?~tum meruit. The Court in so deciding used this language: 
"Notwithstanding the failure of plaintiff to sustain its contention that 
defendant is liable to it on the contract alleged in the complaint, the 
defendant should be and is liable for the reasonable and just value of 
the sewers, if the jury shall find that after their construction, defendant 
took them orer and incorporated them into its municipal sewerage 
system." 

I t  is obvious that the facts in that case differ in material respects from 
those in the case at  bar. The decision seems to have been based upon the 
view that services of value had been rendered and accepted by the city in 
reliance upon an unenforceable contract. 

I n  Stephens Co. v. Charlotte, supra, plaintiff laid out a residential 
suburban development known as Myers Park, with paved streets and 
water and sewer lines, outside the corporate limits of the city. I n  1916 
the city permitted plaintiff to make connection with city mains. I n  1928 
the city extended its corporate limits so as to take in Myers Park. The 
city thereupon took over the water and sewer system. Plaintiff sued 
for compensation, and recovery had below was affirmed. The Court said: 
"The second contention made by the defendant is that the plaintiff had 
nothing to sell to the city or nothing of value for which the city would 
be liable for the appropriation so made. This contention is determined 
adversely to the defendant by the decision of this Court in (Abbot t )  
Realty Co. v. Charlotte, 198 N.C. 564." Chief Justice Stacy dissented, 
but the ground of his dissent is not stated. This case seems to support 
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the plaintiffs' view i n  our case, but me observe that the tlecision was based 
solely on the Abbot t  Realty Co. case, and 11-ithont fu  qther examination 
of the facts upon which that  decision was predicated. 

I n  Con.struction. Co. v. Charlotte,  supra,  it  appeared that  plaintiff had 
constructed, paid for, and owned water mains in Charlotte. I n  1934 
the city under power of eminent domain took orer the water mains and 
appropriated same to its use and refused to pax for same. There was 
evidence that  pursuant to agreement the city had been in possession of 
the water lines of plaintiff with plaintiff's permission. The Court said : 
"This evidence is  sufficient to sustain the finding by thv court that  on or 
about 15 August, 1934, under its right of eminent domtlin, the defendant 
took the water mains described in the complaint from the plaintiff, and 
thereafter appropriated the same to its use as part  of its municipal water 
system." This case does not afford us much help in the determination of 
the particular questions now presented by the case a t  bar. 

The defendant's position, on the other hand, is that  at the time the city 
extended its corporate limits the plaintiffs had no prirate property rights 
capable of being segregated or susceptible of being appropriated by the 
city; that  the plaintiffs having laid out a real eqtatc drvelopment, regis- 
tered a plan thereof, constructed streets underlaid with water and sewer 
lines, and sold lots for residential purposes fronting thereon in connection 
with these facilities and serrices, had dedivated the mcans of service of 
these facilities to the lot owners and residents and to the public. The  
defendant interposes the fur ther  defense that the plaintiffs' action in 
connecting their water and sewer lines with those of the city, in the light 
of the city ordinances declaring that  in the event of the incorporation of 
the territory in the city limits the water and sewer system with all fix- 
tures and rights pertaining thereto should become the property of the 
city, constituted a waiver of the right to recover therefor from the city. 
Note is  made of the fact that  since its Iirnits nere  extended the city has 
continued to furnish water and srwer servire to the residents of this de- 
velopment and collect therefor in the same manner a s  it had previously 
been doing for twenty years. 

The  defendant calls our attention to four cases from other jurisdic- 
tions in  support of its position. The  first of these, taking them in chron- 
ological order, is Ford R e a l f y  & Cyon7. Co. I .  Cler r ~ l n d ,  30 Ohio App. 1, 
decided in 1925. I n  this case the plaintiff claimed csmpensation for 
water mains and fixtures installed in connection n i t h  its real estate divi- 
sion in the rillage of West P a r k  which n a s  subsequentlj annexed by the 
city of Cleveland. Plaintiff based its claim in part  on an  agreement 
whereby the village of West P a r k  had the right to use these mains, and 
tha t  no action taken by the village ~ o u l d  he deemed an  appropriation, 
and on the subsequent agreement on the part of the city of Cleveland to 



N. C.] FALL TERM, 1951. 713 

become liable for the obligations of West Park, plaintiff claiming equit- 
able assignment. The plaintiff also based its claim on the ground that 
the city had taken its property without due process of law. The Court 
held that whether plaintiff claimed by "equitable assignment where there 
was nothing to a'ssign, or any other way, or whether it claims by virtue 
of the taking of property without due process of law," the plaintiff was 
not entitled to recover. The Court also observed that the pipes were laid 
to enhance the value of lots, and doubtless the enhanced value was charged 
against the purchasers and included in the price of the lots. 

I n  Real Estate Co. v .  Silverton, 31 Ohio St. 452, decided in 1929, the 
fa'cts were similar to those in the case at bar. The Real Estate Go. sued 
the incorporated village of Silverton to recover compensation for water 
mains and service pipes which it had installed in a subdivision adjacent 
to and which was subsequently annexed to the rillage. Plaintiff claimed 
right to compensation by reason of the appropriation of the water mains. 
There was no special legislation, arrangement, contract, or reservation 
with reference to these water pipes. The rillage continued to furnish 
water to the residents of the subdivision through the mains which had 
been laid by the Real Estate Company. The Court said : "This use would 
not necessarily mean appropriation or conversion of the mains and 
pipes.'' The Court held the village not liable, citing Ford Realty 8 
C o w .  (70. v. Cleveland, supra, and used this language: "Let us suppose 
that before annexation, all of the lots in the subdivision had been sold 
to purchasers, none of whom would hare purchased but for the in- 
stallation of the water supply, and the purchasers had erected residences 
complete throughout the subdivision, could the Suburban Real Estate 
Company sell and transfer the mains and pipes, etc., thus depriving the 
purchasers of lots of the benefit of water 2 We are of the opinion that, 
having sold the lots on the representation of furnishing water, and a 
means having been provided therefor, the Real Estate Company would 
not be heard to claim ownership in the water mains. with right to remove 
the same." 

I n  Danville v. Forest Hil ls  Development C'orp., 165 Va. 425, 152 S.E. 
548 (decided in  1935) the Development Cosp. sued to recorer for water 
and sewer mains installed by it prior to annexation by the city of Dan- 
d l e .  Recovery was denied. 1t-was said the improvements were con- 
structed in order to make the lots in the development salable and to pro- 
vide water and sewerage as an inducement to the purchase of its lots. 
The Court said: "The Development Corporation had sold at the time 
of annexation a large number of high-priced lots in the subdivision 
which were served by these facilities, in the sale price of which the en- 
bancement in value representing the cost of the improvements had doubt- 
less been included." The Charlotfe cases, supra, were referred to but not 
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followed. The Court further said, "When the water mains, pipes, etc., 
were constructed by the plaintiff as an inducement to the purchase of 
the lots, the plaintiff thereby dedicated said mains and pipes to the use 
of the lot owners and has no right to claim adverse omnership or remove 
same without such lot owners' consent." 

I n  Country Club Dist. Service Co. c. T7illage of Bdina,  214 Minn. 26, 
decided in 1943, a real estate development had been laid out in the vil- 
lage of Edina near Minneapolis, Minnesota. Cnder contract with the 
village, plaintiff or its predecessor constructed and pai3 for water mains, 
pipes and hydrants. This was done for the purpose of promoting sale 
of lots. Suit was subsequently brought to recover the value of these im- 
provements. Recovery was denied. I n  this case it affirmatively appeared 
that those who laid out the real estate development and sold lots, adver- 
tised that the improvements were fully paid for and there would be no 
assessment therefor. The Court, however, discussed the question of lia- 
bility of the municipality for water. pipes in a real estate subdivision 
and quoted with approval from the Virginia case, llnnville v. Forest 
Hills Development Corp., svcpra, to the effect that the mains, pipes and 
means of service to the purchasers of lots had been 3edicated to their 
use and there was no right to remove them or claim adverse ownership. 
The Ohio cases, supra. were also cited and quotations therefrom inserted. 
The Charlotte cases, supra, were cited but distinguished. 

These are the only decided cases bearing on the questions presented in 
the rase at bar which have been called to our attention by counsel. 

From an examination of the cases cited and the deci!;ions based on the 
particular facts of those cases, it is apparent that no comprehensive rule 
emerges, and that this case and others of like nature must be considered 
and determined in the light of the pertinent facts presented by the record 
in each case. 

I n  our case the plaintiffs in 1928 subdivided their real property ad- 
jacent to the city of Winston-Salem into streets and lots suitable for 
residential purposes and underlaid the streets with pipes and appliances 
for water and sewer service as appurtenant to the lots sold and to be 
sold. To procure this service for their derelopment and to promote the 
sale of lots, the plaintiffs, with the consent of the city, connected their 
system with the city mains through an a d j o i ~ ~ i n g  development, and the 
city thereafter supplied the water from its mains and furnished service 
through its sewer system to the residents of Konnoak IIills, making col- 
lection therefor according to the city ordinances and prescribed regula- 
tions, and since January 1, 1949, when the city limits were extended to 
include this area, has continued to furnish water and sewer service to 
residents in the same manner as during the preceding tw(2nty years. There 
was no agreement or assumption of obligation for compensation on the 



N. C.] FALL TERM, 1951. 715 

part of the city. Numerous lots have been sold and it was stated in the 
complaint that "scores of residences have been built upon the subdivision 
and vacant lots therein are in  demand as residence sites." The city 
ordinances were in force a t  the time adrising those outside the city who 
were permitted to connect with the city mains that whenever the terri- 
tory in which they were located was incorporated within the city limits 
the water and sewer lines and "fixtures, equipment, easements, rights and 
privileges pertaining thereto" should become the property of the city. 
The plaintiffs' subdivision having been laid out within one mile of the 
corporate limits of the city, knowledge of its ordinances in the respects 
set out in G.S. 160-203 would be rxesunled. 

Upon these facts, we reach the conclusion that the court below has 
correctly ruled that the plaintiffs were not entitled to compensation for 
the water and sewer lines in Konnoak Hills now controlled and main- 
tained by the city of Winston-Salem, and that plaintiffs have not been 
wrongfully deprived of property rights therein by the incorporation of 
these lines in the city system consequent upon the extension of the city 
limits. 

No error. 

BARNHILL, J., concurring: The ordinance relied on by defendant, 
when considered in connection with the contract between plaintiffs and 
defendant, is significant on the question of title to the water and sewer 
mains which are the subject matter of this controversy. Under the ordi. 
nance and the contract executed pursuant thereto, when the city limits 
were extended so as to incorporate plaintiffs' development, the mains 
immediately became the property of defendant. Apparently this is 
conceded. 

The real controversy here is as to the right of plaintiffs to compensa- 
tion for the property thus acquired by the city. On this question, in my 
opinion, the ordinance is of no consequence. I t  has no bearing on the 
question either one way or the other, for a governmental unit may not, by 
legislative fiat, appropriate private property without paying just com- 
pensation therefor. Hildebrand v. Te legraph  Co., 219 N.C. 402. I t  may 
enact a law declaring that upon the happening of a certain event the title 
to property shall pass to and vest in such governmental unit. But this 
does not relieve it of the obligation to pay just compensation for the prop- 
erty so taken. 

The plaintiffs had the right to install water and sewer mains in the 
streets of their development, contract with the city for sewer outlets 
through its system, purchase water wholesale from the municipality, and 
then retail these services to the purchasers of their lots as a business 
undertaking independent of the land development. Had they pursued 
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this course, the extension of the corporate limits of defendant city so as 
to incorporate the locus might have served to vest in defendant title to 
the water and sewer system thus maintained by the plaintiffs under the 
terms of the ordinance and the terms of the contract executed pursuant 
thereto-assuming, of course, that  the contract for  sewer outlets and for  
the purchase of water wholesale contained the same provisions as the one 
actually executed. However, such was not the course pursued. N o  doubt 
the plaintiffs deemed that  method of furnishing those i;ervices to the pur- 
chasers of their lots too costly. 

Instead, they installed the water and sewer mains, contracted with the 
city to furnish the contemplated services, and immediately surrendered 
possession of the mains to the defendant city. Since tha t  time, and for  
more than twenty years. the city has operated the mains installed by 
plaintiffs as a part  of its own ~ystem.  I n  turn, plaintiffs have profited 
by the assurance that  this raluable public service was available to all 
purchasers of lots in their tlevelopment. S o  doubt they assessed the addi- 
tional expense as a part  of the original cost just as they did the expense 
of laying out the streets. clearing the property, and de~eloping i t  for  sale 
as building lots, and priced the lots accordingly. I n  any event, in m y  
opinion, the surrender of possession to the city under the contract exe- 
cuted by them constituted a dedication to public use and they are now 
estopped by their conduct from claiming compensation therefor, irrespec- 
tive of the terms of the ordinance. F o r  this reason and this reason alone, 
I rote to uphold the rerdict and judgment. 

STATE r. EDSEI, MINTOAT A N D  BEK BVLLIS. 

(Filed 1 February, 1952.) 
1. Homicide $ 2- 

The parties to l~omicides are divided into four classes: (1) principals 
in the first degree: ( 2 )  principals in the second degree; ( 3 )  accessories 
before the fact; ( 4 )  accessories after the fact. 

2. Same- 
A principal in the first degree in the commission of a homicide is the 

person who actually perpetrates the killing. 

3. Same-- 
A principal in the second degree in the commission o:f a homicide is one 

who is actually or constructively present when a homicide is committed 
by another. and who aids or abets such other in its con~mission. 
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4. Homicide S 2 5 -  
In  order to sustain conviction of defendant as  a principal in the flrst 

degree in the commission of a homicide, the State must produce evidence 
sufficient to establish beyond a reasonable doubt that  the death proximately 
resulted from defendant's unlawful act. 

5. S a m s  
It is necessary that  the causal relation between the wound and the death 

be established by medical expert testimony only in those cases where the 
cause of death is obscure and a n  average layman could have no well 
grounded opinion a s  to the cause, but where the facts in evidence are  such 
that  every person of average intelligence would know from his own expe- 
rience or knowledge that the wound was mortal in character, expert medi- 
cal testimony is not required. 

The evidence tended to show that  defendant intentionally shot deceased, 
who fell to the ground, that  deceased was found the next morning lying 
on the ground, that  there was a "blood spot" under the body, that  the 
corpse was "frozen stiff" and had a bullet wound clear through the body 
to the left of the center of the chest and just above the heart. Held:  The 
evidence is sufficient for the jury to find that the bullet wound caused the 
death, and it  is immaterial whether the death was immediate or resulted 
from exposure after defendant had left his victim in a helpless condition 
on the ground during the frigid night. 

7. S a m e  
The evidence tended to show that  defendants together accosted their 

victim during the afternoon, that  a t  that  time one defendant in the pres- 
ence of the other threatened to kill him, that  that  evening after the victim 
had stopped his car near another municipality in the county, defendants 
straightway appeared, alighted, engaged in an altercation with him, and 
that  when he turned his back to return tcv his car, one of defendants pulled 
a pistol from his pocket and shot him, causing his death. Held sufficient 
to be submitted to the jury a s  to the other defendant's guilt a s  a principal 
in the second degree. 

8. Homicide 8 23- 
In  a prosecution for homicide i t  is competent for the State to introduce 

in evidence a pistol corresponding in caliber to the bullet inflicting the 
mortal wound when there is evidence that  the pistol was in the posSession 
of one of the defendants both before and after the homicide, notwithstand- 
ing the absence of testimony tending to show directly that  this particular 
pistol was actually used in killing the deceased. 

9. Criminal Law 8 81c (8)- 

A defendant waives his objection to testimony brought out on his cross- 
examination by thereafter testifying without objection to the same facts. 

10. Criminal Law § 84h- 

Statements made and correspondence written by defendant in a n  attempt 
to induce a material witness for the prosecution to testify falsely in his 
favor are  competent against him as  being in the nature of an admission 
of guilt. 
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11. Criminal Law 8 42g- 
On cross-examination of a State's witness. defendant, for the purpose of 

showing bias of the witness, brought out the fact th.at the witness and 
defendant had engaged in a n  altercation sometime prior to the trial. 
Held:  The State is entitled upon redirect esamination to bring out the 
facts in regard to the altercation even though such testimony would other- 
wise be incompetent. 

12. Same-- 
Where a defendant introduces contradictory statemjents made prior to 

the trial by a witness for the prosecution, the State is entitled to show on 
redirect examination that  the witness made the contradictory statements 
because of threats and bribery, even though such testimony would other- 
wise be incompetent. 

13. Criminal Law 9 8 l c  (3)- 
Where the evidence discloses that the victim and defendant lived in the 

same vicinity, testimony that  sometime prior to the homicide defendant 
was seen driving his car along the public highway in the make of a n  auto- 
mobile operated by his victim, cannot be held prejudicia.1. . 
Criminal Law 8 53f- 

A charge that  "the attempt" of defendant to prove a n  alibi does not shift 
the burden of proof, held not error a s  a n  expression of opinion by the 
court, there being nothing in the charge, construed contextually, intimating 
that  the court was of the opinion that defendant had attempted but failed 
to prove a n  alibi. 

Criminal Law 9 53b- 
The charge in this case heid not subject to  the criticism that  it  placed 

the burden of proving his alibi on defendant, but, to the contrary. correctly 
charged that  it was incumbent upon the State to prove defendant's guilt 
beyond a reasonable doubt on the whole evidence and that if defendant's 
evidence of alibi, in  connection with all  the other testimc~ny in the case, left 
the jury with reasonable doubt of defendant's guilt, defendant was entitled 
to a n  acquittal. 

16. Criminal Law 3 40a- 
Where defendant testifles in his own behalf and also offers evidence of 

his good character, evidence of his character is competent a s  substantive 
evidence and also a s  bearing upon his credibility. 

17. Criminal Law g 41- 
Character evidence of a witness not a defendant is competent solely on 

the question of his credibility. 

APPEAL by defendants f r o m  Gu-yn, J., and  a jury,  a t  the August  Term,  
1951, of WILKES. 

Cr imina l  prosecution upon a n  indictment charging E:dsel Min ton  a n d  
B e n  Bull is  with t h e  murder  of F e l t s  Curtis.  

T h e  record reveals t h a t  the  dramat i s  p tmonae  were Fel ts  Curt is ,  a 
m a n  of the  age of forty-six pears, who had  a wife a t  home;  Edsel  Minton, 



a man of maturity, who had fathered four children in wedlock; Ben 
Bullis. another man of maturity, who was keeping house with a para- 
mour; Thelma Wyatt, a fifteen-year-old prostitute; and Mabel Brown, 
another fifteen-year-old prostitute. 

When the cause was called for trial, the solicitor stated that he did not 
seek a conviction of first degree murder, but did ask a conviction of 
second degree murder or manslaughter. 

The State's evidence was as follows: 
1. On the afternoon of 16 December, 1949, Felts Curtis and the State's 

witnesses, Thelma Wyatt and Mabel Brown, trareled from North Wilkes- 
boro to Elkin and back in a Ford car belonging to Curtis. They stopped 
at Roaring River on their way to Elkin. Here they were accosted by 
Edsel Minton and Ben Bullis, who drove up together in an automobile, 
and invited the girls to abandon Curtis and go with them. Thelma and 
Mabel declined the invitation on the advice of Curtis, and Minton imme- 
diately made this threat to Curtis in the presence of Bullis: "I will get 
even with you, Felts. I will kill you before midnight tonight." Curtis 
and the girls thereupon proceeded to Elkin in the Ford, leaving Minton 
and Bullis at Roaring River. 

2. Sometime after 9 :00 o'clock p.m. on the same date, Curtis, Thelma, 
and Mabel trareled in the Ford from North Wilkesboro to a rural section 
of Wilkes County, where they parked upon a dirt road leading from 
Highway No. 421 to Suncrest Orchard. Minton and Bullis straightway 
appeared on the scene in an automobile, which was brought to a stop 
nearby. Minton and Bullis alighted, and walked to the stationary Ford 
occupied by Curtis and the girls. Minton opened the door adjacent to 
Curtis' seat, and Curtis got out. Minton, Bullis, and Curtis went behind 
the Ford, where "they quarreled for a few minutes." Curtis then turned 
his back on Minton and Bullis, and undertook to return to his Ford. 
Minton thereupon pulled a pistol from his pocket and shot Curtis, who 
fell to the ground. 

3. Thelma and Mabel fled the scene at this juncture. They were 
picked up a few minutes later a short distance away by the automobile 
used h;c- Minton and Bullis, and stayed with Minton and Bullis from that 
time until about three o'clock on the morning of 17 December, 1949, when 
they parted company with these men at North Wilkesboro. At that time 
Minton made this statement to Thelma and Mabel in the presence of 
Bullis: "If anybody asks you girls if you saw us, tell them no; if they 
ask anything about what happened tonight, tell then? you don't know 
anything about it." 

4. B t  seven o'clock on the morning of 17 December, 1949, the dead body 
of Curtis was found lying beside his parked Ford on the road leading to 
Suncrest Orchard. The preceding night had been extremely cold, and 
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the corpse was "frozen stiff." The deceased's clothing was "wet with 
blood." There was a ('blood spot" under the body. The State's witnesses, 
Sheriff C. G. Poindexter and Coroner I. M. Myers, examined the remains, 
and found "a bullet wound in Felts Curtis' body. That bullet had passed 
plumb through his body (to) the left of the center of the chest, just above 
the heart. The bullet hole in the back was smooth and round. The 
bullet hole in the front protruded out, and there were little rough edges 
round the hole." Sheriff Poindexter inserted "a 32 (caliber) bullet in the 
wound," and observed that it fitted "snugly." I t  was subsequently ascer- 
tained that Minton owned a pistol of foreign manufacture, whose caliber 
was slightly in excess of 30, as early as November, 1949. This pistol was 
found in Minton's home on 16 August, 1950, and was exhibited by the 
State at  the trial. 

5. Thelma and Mabel did not divulge the matters stated in paragraphs 
1, 2, and 3 to the peace officers of Wilkes County until August, 1950. 
This prosecution was thereupon begun. 

The State did not undertake to show by any medical witness that the 
death of Curtis was caused by the bullet wound described by Sheriff 
Poindexter and Coroner Myers. 

Each defendant asserted his innocence, and presented testimony tend- 
ing to establish an alibi. 

The jury returned a verdict finding each defendant guilty of murder 
in the second degree, and the judge sentenced each defendant to confine- 
ment "in the State's prison for a period of not less thtm sixteen nor more 
than eighteen years." The defendants excepted and appealed, assigning 
errors. 

.4f torney-General McMullan and Assista?tt S ftorneys-General Brzt fott 
and Moody for the State. 

Trivette, Holshouser & hfitchell and Whicker cP. Whicker for defendant, 
Edsel Minton, appellant. 

Larry 8. Moore and F. J .  McDuffi '~ f o ~  defendant, Ben Bullis, n p p ~ l -  
lant. 

Eavrx, J. The defendants make these assertions bag their assignments 
an-or : of L 

1. That the court erred in refusing to dismiss the prosecution upon a 
compulsory nonsuit. G.S. 15-173. 

2. That the court erred in the admission of testimony. 
3. That the court erred in its instructions to the jury. 
The parties to homicides are divided into four classes : (1)  Principals 

in the first degree. (2 )  Principals in the second degree. (3)  Accessories 
before the fact. (4) Accessories after the fact. S. v.  Powell, 168 N.C. 
134, 83 S.E. 310. 
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The State bottoms this prosecution on the theory that Minton is guilty 
as a principal in the first degree, and that Bullis is guilty as a principal 
in the second degree. 

.d 

A principal in the first degree in the conlmisvion of a homicide is the 
person who actually perpetrates the killing, i.e,, the person whose unlaw- 
ful act causes the death of the victim without the intervention of anv 
responsible agent. A principal in the second degree in the commission 
of a homicide is one who is actually or constructirely present when a 
homicide is committed by another, and who aids or abets such other in its 
commission. S. v. Allison, 200 N.C. 190, 156 S.E. 545; S. v. Powell, 
supra. 

To warrant the conviction of an accused upon a charge of unlawful 
homicide on the theory that he participated in the killing as a principal 
in the first degree, the State must produce evidence sufficient to establish 
beyond a reasonable doubt that the death proximately resulted from his 
unlawful act. S.  2,. Hendrick, 232 N.C. 447, 61 S.E. 2d 349; S. v. 
Palmer, 230 N.C. 205, 52 S.E. 2d 908; S. 1,. Ellison, 226 N.C. 628, 39 
S.E. 2d 824; S. v .  Peterson., 225 N.C. 540, 35 S.E. 2d 645; S. v. Everett, 
194 N.C. 442, 110 S.E. 22; S. v. Johnson, 193 N.C. 701, 138 S.E. 19. 
The defendants contend that the State failed to present any testimony at 
the trial sufficient to support the conclusion that the death of the deceased 
was caused by the criminal agency of Minton, and that by reason thereof 
the action ought to have been involuntarily nonsuited as to each of them. 
They concede that the State's evidence suffices to show that Minton pur- 
posely shot and wounded the deceased with a pistol. They insist, however, 
that the prosecution did not produce any testimony indicating that the 
deceased died from the pistol wound. 

The State did not undertake to show any causal relation between the 
wound and the death by a medical expert. For this reason, the question 
arises whether the cause of death may be established in a prosecution for 
unlawful homicide without the use of expert medical testimony. The 
law is realistic when i t  fashions rules of evidence for use in the search 
for truth. The cause of death may be established in a prosecution for 
unlawful homicide without the use of expert medical testimony where the 
facts in evidence are such that every person of average intelligence would 
know from his own experience or knowledge that the wound was mortal 
in character. Waller v. People, 209 Ill. 284, 70 N.E. 681; State v. 
Rounds, 104 Vt. 442, 160 9. 249. See, also, in this connection: 8. v.  
Peterson, supra; S. v. McKinmn, 223 N.C. 160, 25 S.E. 2d 606; S. v. 
Johnson, supra; Brundage v. Stute, 70 Ga. App. 696, 29 S.E. 2d 316; 
James v. State, 67 Ga. App. 300, 20 S.E. 2d 87; Brown v. State, 10 Ga. 
App. 216, 73 S.E. 33; Commonwealth v. Sullivan, 285 Ky. 477, 148 S.W. 
2d 343; People v. Jackzo, 206 Mich. 183, 172 N.W. 557; Franklin v. 
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State, 180 Tenn. 41, 171 S.W. Bd 281; Mayfie ld  P .  Stnfe, 101 Tenn. 673, 
49 S.W. 742; Lemons v. State, 97 Tenn. 560, 37 S.W. 552; McMillan v.  
State, 73 Tex. Cr. 343, 165 S.W. 576; State z.. Rozo~~~'clz,  145 Wash. 227, 
259 P. 395. There is no proper foundation, however, for a finding by 
the jury as to the cause of death without expert medical testimony where 
the cause of death is obscure and an average layman could have no well 
grounded opinion as to the cause. State z.. Rounds, szrpra; 41 C.J.S., 
Homicide, section 312d. 

When i t  is tested by these rules, the evidence of the State at the trial 
suffices to show beyond a reasonable doubt that the death of the deceased 
was proximately caused by the pistol bullet fired by Uinton and the re- 
sultant hemorrhage. 

The defendants lay hold on the State's testimony that the corpse was 
"frozen stiff" on the morning of 17 December, 1949, and base this as- 
sertion on i t :  "Thus it appears from the State's witnesses that the de- 
ceased might well have come to his death by esposure." The assertion 
rests on mere conjecture and speculation. Still we deem it not amiss to 
observe that Minton would not necessarily be exonerated from criminal 
responsibility for the death of the deceased on the present record even if 
the assertion had foundation in fact. An accused ~vho  wounds another 
with intent to kill him and leaves him lying out of dools in a helpless con- 
dition on a frigid night is guilty of homicide if his disabled victim dies as 
the result of exposure to the cold. This is true because the act of the 
accused need not be the immediate cause of the death. He is legally ac- 
countable if the direct cause is the natural result 01' his criminal act. 
Williams v. U .  S., 20 F. 2d 269, 57 App. D. C. 253; Gibson v. Common- 
ujsalth, 106 Ky. 360, 50 S.W. 532, 20 Ky. L. 1908, 90 Am. S. R. 230; 
40 C .  J. S., Homicide, section I lb .  

I n  passing from this phase of the appeal, we indulge the observation 
that good legal craftsmanship will undoubtedly prompt solicitors to offer 
expert medical testimony as to the cause of death in all prosecutions for 
unl:iwful homicide where such testimony is available. 

Bullis takes this alternative and secondary position on the assignment 
of error based on the refusal of the court to enter a compulsory nonsuit: 
The action should have been involuntarily nonsuited as to him for in- 
sufficiency of evidence of aiding and abetting on hi,c part even if the 
State's testimony is  ample to prove that Minton intentionally inflicted a 
mortal wound upon the deceased in his presence. This position is insup- 
portable. The State's evidence suffices to show beyond a reasonable 
doubt not only that Bullis was actually present wh1.n Minton fatally 
wounded the deceaeed, but also that he w:ts present m ~ t h  intent to assist 
Minton in killing the deceased in case sueh awistnnce became necessary 
and that his presence and purpose were known to Minton. who was en- 
couraged thereby to inflict the mortal wound. 8. ?. :ltlison, supra; S. I:. 
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Cloninger, 149 N.C. 567, 63 S.E. 154; S. v. Chastain, 104 N.C. 900, 10 
S.E. 519. 

Many of the exceptions to the receipt of testimony tendered by the 
prosecution have been abandoned by the defendants under Rule 28 of 
the Rules of Practice in the Supreme Court. 221 N.C. 563; S. v. Carter, 
233 N.C. 581, 65 S.E. 2d 9. Those which have been preserved are re- 
viewed in the numbered paragraphs set forth below. 

1. The State was properly permitted to exhibit to the jury the pistol 
of foreign manufacture identified by the witnesses Ezell Crysel and J. B. 
Edwards as having been possessed by the defendant Minton both before 
and after the homicide. Although the testimony did not directly show 
that this particular pistol was actually used to kill the deceased, the 
pistol corresponded in caliber with the bullet which inflicted the mortal 
wound, and might well have been the weapon employed for that purpose. 
S. v. Brabham, 108 N.C. 793, 13 S.E. 217; It'illiams v. State, 73 Fla. 
1198, 75 So. 785; People v. Sullivan, 345 Ill. 87, 177 N.E. 733 ; People 
v. Kircher, 309 111. 500, 141 N.E. 151; Peopl~ v. Selkes, 309 111. 113, 140 
N.E. 852; Stafe v. Green, 115 La. 1041, 40 So. 451. 

2. The State elicited from the defendant Bullis on his cross examina- 
tion testimony indicating that his paramour "mas running around with 
Edsel Minton" while she was keeping house with him. The court re- 
ceived this evidence against Bullis but not against Minton. The woman 
was not a witness in the cause, and it is not altogether clear why this 
testimony was brought out or admitted. Be this as it may, the defendant 
Bullis waived the benefit of his original objection to its receipt by testi- 
fying without objection to the same facts in other portions of his exam- 
ination. 8. v. Hudson, 218 N.O. 219, 10 S.E. 2d 730. Besides, the de- 
fendant Minton gave exactly the same evidence without objection from 
Bullis at a subsequent stage of the trial. S. t ! .  Oxendine, 224 N.C. 825, 
32 S.E. 2d 648. 

3. The State introduced in evidence a letter and oral statements of the 
defendant Minton promising Thelma Wyatt, who was detained in the 
county jail as a material witness for the prosecution, that he would pro- 
cure her release from custody and take her anywhere she wanted to go 
if she would testify that she "didn't know who killed Felts Curtis" and 
thus "help get him free." The court rightly ruled that this testimony 
was admissible against Minton but not against Bullis. An attempt by 
an accused to induce a witness to testify falsely in his favor may be 
shown against him. Such conduct indicates a consciousness on his part 
that his cause cannot rest on its merits, and is in the nature of an ad- 
mission that he is wrong in his contention before the court. S. v. Smith, 
218 N.C. 334, 11 S.E. 2d 165; U.  S. 2). Freundlich, 95 F. 2d 376; 
Doughty v. State, 44 hriz. 100, 33 P. 2d 991 ; Drake v. Commonwealth, 
214 Ky. 147, 282 S.W. 1066; Perfect v. State, 197 Ind. 401, 141 N.E. 
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52; Comntonwealfh r .  Min Sing, 202 Mass. 121, 88 S .E .  918; Wigmore 
on Evidence, (2d Ed.), section 278; Underhill on Criminal Evidence, 
(3rd Ed,), section 207. These authorities also support the ruling ad- 
mitting as against Bullis alone the amatory letter written by him to 
Thelma Wyatt while he was in jail awaiting trial on the charge of mur- 
dering the deceased. When the letter is read in the light of the con- 
temporary circumstances surrounding its author. i t  is plain that the 
lettor was designed by Bullis to induce Thelma Wyatt, whom he knew 
to be a principal witness for the State, to fabricate erldence in his favor 
or to suppress evidence against him. Besides. the contents of the letter 
were brought out a second time on the cross examinat:lon of Bullis with- 
out objection from him. S. 2' .  Hudson, supra. 

4. The defendants undertook to discredit the State's witness Garfield 
Holloway by drawing from him on cross examination the admission that 
on some Dast occasion he endeavored to strike the defendant Minton with 
a pipe. The court allowed Holloway to testify on his re-direct examina- 
tion to facts tending to show that he used the pipe merely to repel an 
unprovoked assault made on him by Minton. The court did not err in 
so doing. After a litigant brings out on cross examination specific acts 
of an adverse witness for the purpose of impeachment, the party by 
whom the witness is called may sustain the character of the witness by 
eliciting from him evidence explaining those acts, or mitigating their 
effect. S. v. Hicks, 233 N.C. 511, 64 S.E. 2d 871; S.  r .  Oxendine, supra; 
Keller v. Furniture Co., 199 N.C. 413, 154 S.E. 674; Leonard v. Davis, 
187 N.C. 471, 122 S.E. 16;  S. v. Bethen, 186 N.C. 22, 118 S.E. 800; 
S. v. Orrel, 75 N.C. 317; 70 C. J., Witnesses, section 1134, and cases 
cited; Wigmore on Evidence (2d Ed.), section 1117. This is true even 
though evidence otherwise inadmissible is thereby introduced. Keller v. 
Furniture Co., supra; S. v.  Orrel, supra. 

5. The State's witness Thelma Wyatt gave testimon,y on direct exam- 
ination in substantial accord with paragraphs 1, 2. and 3 of the sum- 
mary of the State's evidence. With a view to her impeachment by self 
contradiction, the defendants drew from this witness on cross examina- 
tion admissions that shortly before the trial she made statements out of 
court denying knowledge of any facts tending to connect the defendants 
with the death of the deceased. The court permitted this witness to 
testify on her redirect examination that her extra-judicial statements 
were not true, and that she had been induced to make them by threats 
and offers of bribes made to her by the parents of the defendant Minton. 
The court rightly ruled that the witness' explanation v a s  competent for 
the consideration of the jury on the question of her reracity. -4fter the 
opposing party has sought to impeach a witness by showing that he made 
statements out of court inconsistent with or contradictory of his testi- 
mony at the trial, the witness thus assailed is entitled to support his cred- 



N. C.] FSLL TERM, 1951. 725 

ibility by explaining the circumstances under which the statements were 
made and his reasons for making them. Queen v. Insurance Co., 177 
N.C. 34, 97 S.E. 741 ; PAifer 2'. Erwin, 100 N.C. 59, 6 S.E. 672 ; Peck 
2>. Aianning, 99 N.C. 157, 5 S.E. 743; Stansbury on North Carolina 
Evidence, section 46; Wigmore on Evidence (2d Ed.), section 1044; 
Underhill on Criminal Evidence (3rd Ed.), section 380. This is true 
even though evidence otherwise inadmissible is thereby introduced. 70 
C. J., Witnesses, section 1332. I n  applying this rule, courts have held 
that it may be shown that the witness had been advised (Wafson c. Ken- 
tucky & Indiana Bridge & R. Co., 137 Ky. 619, 126 S.W. 146, 129 S.W. 
341, Ferris v. Hand, 135 N.Y. 354, 32 N.E. 129, Ross v. State, 60 Tex. 
Cr. 547, 132 8.W. 793, Bpencer v. State, 59 Tex. Cr. 217, 128 S.W. 118), 
or bribed (People 1%. S n k i s .  184 Cal. 105, 193 P. 92), or intimidated by 
third persons to make the inconsistent or contradictory statements. People 
1.. Frugol, 334 Ill. 324, 166 X.E. 129; State v. Marsee, 93 Kan. 600, 144 
P. 833; Hendrickson 1%. C'ommonwealth, 23 Ky. L. 1191, 64 S.W. 954. 

6. The defendant Minton complains of the reception of the testimony 
of Mrs. Felts Curtis that shortly before 16 December, 1949, she saw him 
driving a motor vehicle along a public highway in Wilkes County in the 
wake of an automobile operated by the deceased. Inasmuch as all the 
evidence in the case shows that the defendant Minton resided in the im- 
mediate vicinity, this testimony cannot be held prejudicial to him even 
if it be taken for granted that i t  was not relevant to the controversy. 

The defendants assign as error the charge as to alibi. The instructions 
on this subject were as follows: "The defendants, in addition to their 
plea of not guilty, plead what the law calls an alibi. They rely not only 
upon their denial of the State's cause, contending that the State failed to  
prove its cause, but likewise rely upon wha't the law calls an alibi; and 
at  this time I will instruct you as to what is meant by the term alibi. An 
alibi simply means that the accused was at another place at  the time the 
crime was alleged to have been committed, and, therefore, could not have 
committed it. All the evidence should be carefully considered by the 
jury, and if the evidence on that subject, considered with all other evi- 
dence, is sufficient to raise a reasonable doubt as to the guilt of the de- 
fendant, you should acquit the defendant. The accused is not required 
to prove an alibi beyond a reasonable doubt, or by a preponderance of 
the evidence. I t  is sufficient to justify an acquittal if the evidence upon 
that point raises a reasonable doubt of his presence at  the time and place 
of the commission of the crime charged, if you should find that a crime 
was committed, and you will understand also that the attempt of the 
accused to prove an alibi does not shift the burden of proof to the de- 
fendant. The burden remains on the state to prove the defendant's guilt 
beyond a reasonable doubt and that a t  all times." 
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The defendants assert tha t  these instructions art: erroneous in two 
respects. They insist initially that  the tr ial  judge described the evidence 
offered by them for the purpose of establishing their alibis as mere at- 
tempts to prove alibis and in that  way expressed an  opinion that it wa.: 
factually insufficient for that  purpose contrary to G.S. 1-130 nhen he 
gave the instruction that  "the attempt of the a r c 1 1 ~ ~ 1 l  to prove an  alibi 
does not shift the burden of proof to t h ~  defcndalit." This contentiori 
lacks validity. I t  ignores the truth embodied in the ~ p h o r i s m  of J i t s t l r r  
Holmes that  "a word, is not a crystal, transpnreilt and unchanged; it i~ 
the skin of a living thought and may vary greatly in  color and content. 
according to the circumstances and time 111 which it is used." Touvre c. 
Eirmer, 245 U.S. 418, 62 L. Ed. 372, 38 6 .  Ct. 158. A l n  "attempt" in- 
cludes a successful as well as a futile endeavor. O ' l l r i ~ n  v. 0'. S., 51 F. 
2d 193. When the tr ial  judge used the word "attempt" in the instruction 
under scrutiny, he did not intimate to the jury that he was of the opinion 
that  either defendant had attempted but failed to proye a n  alibi. He 
merely declared and explained to the jury the sound legal proposition 
that  the fact that  a particular defendant had offered evidence for the 
purpose of establishing an  alibi did not shift the burden of proof from 
the State to him. Allen v. State, 70 Ark. 337 ,  68 LW.  28 ;  Peoplr i s .  

Lang ,  142 Cal. 482, 76 I?. 232. 
The defendants assert secondarily that the trial judge erred ill thr  in- 

structions as to  alibi because he separated their alibi; from the general 
issue, and charged the jury, in substancr, that the burden of pro\inq 
their  alibis rested on them. We do not deem the language of the trial 
judge reasonably susceptible of this construction. When he told the jury 
that  "the defendants, in addition to their pleas of not guilty, plead n h a t  
the  law calls an  alibi," the judge did not repudiate the settled doctrine 
that an  alibi is not an affirmative defense, but is simply a denial of thtl 
commission of the crime by the accused. 8. 1%. Rridqprs, 233 N.C. 577, 
64 S.E. 2d 867; S. v. Shefirld, 206 N.C. 374, 174 S.E. 105. The judge 
was merely pointing out these facts:  That  each of the defendants laid 
claim to the right to an  acquittal on alternative grounds; that  the first 
alternative was that  the evidence for the State was insufficient to  prove 
the corpus delecti; and that  the second alternative was that the defendant 
was elsewhere a t  the time of the homicide and by reason of his absence 
could not have been the person who committed it even if the testimoriy 
for the Sta te  did suffice to establish the corpus delecfi. The  judge did 
not charge the jury that  the burden of proving an ali2i rests on the ac- 
cused. Indeed, his language was calcu1atc.d to impress upon the juror- 
that  the State has, in effect, the burden of disproving an alibi. When 
all is said, the instructions as to alibi corn(. to this:  

A n  accused, who relies on an  alibi, does not have the burden of proving 
it. It is  incumbent upon the Sta te  to satisfy the jury beyond a reason- 



N. C.] FALL TERM, 1951. 727 

able doubt on the whole evidence that such accused is guilty. I f  the evi- 
dence of alibi, in connection with all the other testimony in the case, 
leaves the jury with a reasonable doubt of the guilt of the accused, the 
State fa'ils to carry the burden of proof imposed upon it by law, and the 
accused is entitled to an acquittal. 

This being true, the charge as to alibi is in accord with approved 
precedents. S. v. Bridgers, supra; S. v. Jnynes, 78 N.C. 504. 

The defendants also assign as error the instructions on character evi- 
dence. When these instructions are read aright, it appears that the 
court charged the jury as follows on this aspect of the case: (1)  To con- 
sider the evidence of the character of each defendant as substantive 
evidence on the question of his guilt or innocence, and also as evidence 
bearing on his credibility as a witness; and (2) to consider the evidence 
of the character of any other witness simply as going to his credibility. 
Inasmuch as each defendant testified in his own behalf and also put 
his character in issue by offering evidence of his own good character, 
t,hese instructions were proper. S. a. Bridgers, supra; S. v. Nance, 
195 N.C. 47, 141 S.E. 47. 

The remaining exceptions challenge the charge on the theory that the 
trial judge expressed opinions on the facts adverse to the defendants, 
and failed to explain the law arising in the case in an adequate manner. 
The charge is not justly subject to either of these criticisms. Since these 
exceptions raise no new or unusual questions, they require no elaboration. 

This case illustrates anewr the unrelenting truth that "the sin ye do 
by two and two ye must pay for one by one." 

No error. 

CHARLES E. WARNER v. J. HERMAN LEDER. 

(Filed 1 February, 1952.) 

1. Master and Servant 9 41- 
An employee riding in a car driven by the president and executive omcer 

of the employer on a business trip in the course of their employment may 
not hold the driver liable as a third person tort-feasor in an action at  
common law for negligence resulting in an unintentional injury in a colli- 
sion, since such driver is a person conducting the business of the employer 
within the purview of the immunity clause of G.S. 97-9. 

8. Same- 
While an employer or an employee conducting the business of the em- 

ployer may be held liable a t  common law where injury to claimant em- 
ployee is willfully and wantonly inflicted, claimant employee may not 
assert liability under this exception to the general rule when he admits 
that his injury was not intentionally inflicted. 
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8. Same- 
While an employer or an employee conducting the business of the em- 

ployer may be held liable at  common law where injury to claimant em- 
ployee is willfully and wantonly inflicted, claimant employee may not 
assert liability under this exception to the general ruk when he has applied 
for and received medical expenses and compensation in accordance wit11 
the provisions of the North Carolina Workmen's Compensation Act. 

APPEAL by defendant from Burney, .I.. at March Term, 1951, of 
~COLUAIBUS. 

This is a civil action, instituted on 1 April, 1950, to recover for per- 
sonal injuries which the plaintiff alleges he sustained in an automobile 
collision, which occurred in the State of South Carolina, as a result of the 
negligence of the defendant. 

The facts pertinent to the appeal are as follows : 
1. The plaintiff is and was at  the time of the collision an employee and 

manager of the shoe department in the Whiterille, North Carolina, de- 
partment store owned and operated by Leder Brothers, Inc., a North 
Carolina corporation which owns and operates twelve department stores. 

2'. The defendant, J. Herman Leder, is and was at  the time of the 
collision, the president and executive officer of the corporation. Kenneth 
Anderson, the other occupant of the automobile with the plaintiff and 
the defendant, at  the time of the collision, was likewise an employee of 
Leder Brothers, Inc. 

3. At the time of the accident complained of, the defendant, J. Herman 
Leder, the plaintiff, Charles E. Warner, and Kenmth Anderson were 
en  route to Augusta, Georgia, to purchase shoes for Lsder Brothers, Inc., 
at  the Southeastern Shoe Show which opened in Augusta on the day of 
the accident. The sole reason for making the trip to Augusta was to 
attend the Shoe Convention and to purchase shoes. St was a customary 
business trip for both the plaintiff and the defendant on behalf of Leder 
Brothers, Inc. The car of the defendant had been used frequently on 
similar trips, and the corporation paid all the expenses on such trips, 
including mileage for the use of the car. 

4. The defendant was driving his car, according to the plaintiff's testi- 
mony, at  the time of the accident, at an excessive and unlawful rate of 
speed. According to the evidence of the defendant, he was driving his 
car at  a rapid but safe speed, when the driver of a car he was approaching 
turned suddenly to the left across the road in front of him to enter what 
is known as Edna's Place, which establishment is locai,ed about two miles 
north of Marion, South Carolina, on U. S. Highway No. 76. The cars 
collided resulting in serious and permanent injury to the plaintiff. 

5. Leder Brothers, Inc., and its employees were subject to and bound 
by the provisions of the North Carolina Workmen's Compensation Act. 
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6. I t  is conceded that the plaintiff's injury arose out of and in the 
course of his employment by Leder Brothers, Inc., and that the plaintiff 
filed claim for and was paid medical expenses and compensation for tem- 
porary total disability, and for permanent partial disability by Lumber- 
mens Mutual Casualty Co., the insurance carrier for said corporation, 
in accordance with the provisions of the North Carolina Workmen's Com- 
pensation Act. 

7. The defendant denied negligence and pleaded his immunity to suit 
and his nonliability under the provisions of the North Carolina Work- 
men's Compensation Act, and particularly under G.S. 97, sections 9 and 
10 thereof. 

8. I t  was admitted by the plaintiff and the defendant that the defend- 
ant did not intentionally injure the plaintiff, and the court so charged 
the jury. 

9. The defendant offered in evidence the guest statute of the State of 
South Carolina, South Carolina Code of 1932, section 5908, as set forth 
in the case of Peak v. Fripp.  195 S.C. 324, 11 S.E. 2d 383, but the court 
submitted to the jury the usual issues of negligence and damages. The 
jury answered the issue of negligence in favor of the plaintiff, and 
assessed damages in the sum of $40,000. 

From the judgment entered on the verdict, the defendant appeals, and 
assigns error. 

Powell, Lee & Lee for plaintiff, appellee. 
Edward K .  Proctor, Helms & Mulliss, and James B. McMillan for 

defendant, appellant. 

DENNY, J. The defendant presents for our consideration twenty-three 
exceptions and assignments of error. However, if his plea of immunity 
under the provisions of the North Carolina Workmen's Compensation 
Act, G.S. 97-9, is valid, the court below committed error in not sustaining 
his motion for judgment as of nonsuit, interposed at  the close of plaintiff's 
evidence and renewed a t  the close of all the evidence. And since this 
plea, if sustained, will determine the appeal, we shall first consider the 
merits of such plea. 

The plaintiff contends that the defendant is a third party within the 
meaning of G.S. 97-10, while the defendant contends he is immune from 
common law liability, since a t  the time of plaintiff's injury, he was on a 
business mission for the employer and that G.S. 97-9 limits the liability 
of the employer "or those conducting his business" to the payment only 
of such sum or sums as may be authorized under the provisions of the 
Workmen's Compensation Act. 

G.S. 97-9 reads as follows: "Every employer who accepts the compen- 
sation provisions of this article shall secure the payment of compensation 
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to his employees in the manner hereinafter provided; and while such 
security remains in force, he or those conducting hirr business shall only 
be liable to any employee who elects to come under this article for per- 
sonal injury or death by accident to the extent and in the manner herein 
specified." 

The pertinent provisions of G.S. 97-10 are as follol~s : "The rights and 
remedies herein granted to an employee where he and his employer have 
accepted the provisions of this article, respectively, to pay and accept 
compensation on account of personal injury or death by accident, shall 
exclude all other rights and remedies of such employee, his personal repre- 
sentative, parents, dependents or next of kin, as against his employer at  
common law, or otherwise, on account of such injur,y, loss of service, or 
death : Provided, however, that in any case where such employee, his per- 
sonal representative, or other person may have a right to recover damages 
for such injury, loss of service, or death from any person other than the 
employer, compensation shall be paid in accordance with the provisions of 
this chapter . . ." 

We find a diversity of opinion with respect to the remedies against 
third parties for injuries to employees who are subject to the provisions 
of compensation acts due to the variances in such lsrovisions. 58 Am. 
Jur., Workmen's Compensation, section 60, page 616. I n  such acts where 
there is no immunity clause, such as we have in G.S. 97-9, fellow workmen 
are generally treated as third parties within the meaning of the act. See 
Anno. 106 A.L.R. 1059. 

However, with the exception of the decisions in T::cheiller v. W e a v i n g  
Co., 214 N.C. 449, 199 S.E. 623, and M c C u n e  1 , .  M a n u f a c t u r i n g  Co., 217 
N.C. 351, 8 S.E. 2d 219, we find no decision in this o:r any other jurisdic- 
tion where, under an immunity clause similar to that contained in G.S. 
97-9, it has been held that an injured employee may maintain an action at 
common law against a fellow employee who was responsible for his injury. 

I n  the Tschei l ler  case, while the motion was made to dismiss the action 
on the ground that all the parties thereto were bound by the provisions of 
the Workmen's Compensation Act, the immunity provision in the statute 
with respect to the individual defendant was not Eairled. Neither was it 
raised in the M c C u n e  case where the court entered a judgment of involun- 
tary nonsuit as to the defendant corporation and the plaintiff submitted 
to a voluntary nonsuit as to the individual defendant. 

But, in the case of Ess ick  v. Lex ing ton ,  e t  ah., 232 1V.C. 200, 60 S.E. 2d 
106, the provision giving immunity to the employer "or those conducting 
his business," contained in G.S. 97-9, where the employer had accepted 
the provisions of the Workmen's Compensation Act, was expressly pre- 
sented for construction by this Court. Harvey Emick, the plaintiff's 
intestate, at  the time of his death, was employed as a carpenter by Dixie 
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Furniture Co. He  was killed by coming in contact with a high roltage 
electric wire maintained by the defendant Lexington Utilities Commis- 
sion, while working on the roof of a tramway running across South Salis- 
bury Street in the City of Lexington. After the institution of the action 
against the City of Lexington and Lexington Utilities Commission, the 
Lexington Utilities Commission moved to have Dixie Furniture CO., 
H. T. Link, its treasurer, and A. F. Taylor, superintendent of its plant, 
made parties defendant. The motion was allowed. Whereupon, in a 
cross action filed by the Lexington Utilities Commission, it was alleged 
that the codefendants Dixie Furniture Co., H. T. Link, and A. F. Taylor, 
were guilty of primary negligence which was the proximate cause of the 
death of plaintiff's intestate, in that they ordered the construction of a 
roof over the tramway in willful disregard of the terms of their applica- 
tion to and permit obtained from the City of Lexington. 

The defendants demurred ore t enus  to the cross action of the Lexington 
Utilities Commission against them on the ground that it appears on the 
face of the record that the Dixie Furniture Co., and its employees, had 
accepted the provisions of the North Carolina Workmen's Compensation 
Act and were bound thereby and that the plaintiff had been paid in full 
pursuant to the provisions of the act. This Court held the Tschei l ler  and 
McCune cases were not controlling, and that:  "Link, as treasurer, and 
Taylor as superintendent of the plant, were clearly within the pale of 
(G.S.) 97-9, as those u7ho conduct the business and entitled to the immu- 
nity it gives." Whereupon, the Court directed a dismissal of the action 
as to the Dixie Furniture Co., H. T. Link, and A. F. Taylor. 

I n  the case of Bass v. Ingo ld ,  232 N.C. 295, 60 S.E. 2d 114, Lewis Bass 
brought an action for alleged injuries sustained as the result of a collision 
of a car driven by Bryan A. Dixon, in which he was a passenger, with 
that of the defendant, J. W. Weaver, driven by James A. Ingold. The 
plaintiff alleged that his personal injuries were proximately caused by 
the negligence of the defendant Ingold. 

The car being driven by Bryan A. Dixon was owned by Westinghouse 
Electric Corporation, and was being operated in the course and scope of 
the employment of the plaintiff and Bryan A. Dixon. The car of the 
defendant, J. W. Weaver, at  the time of the collision, was being operated 
by James A. Ingold as a duly authorized agent of Weaver and in the scope 
of his employment. The defendants Ingold and Weaver sought to bring 
in Dixon and the Westinghouse Electric Corporation as additional dc- 
fendants for contribution as joint tort-feasors under G.S. 1-240. 

The Westinghouse Electric Corporation made a special appearanorb 
and moved to dismiss, as to it, the cross action of the original defendants 
on the grounds that the rights and obligations of the plaintiff and the cor- 
poration arose out of and were exclusively controlled and defined by the 
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Workmen's Compensation Act (G.S. Ch. 97), such act being exclusive of 
all other rights and remedies between the plaintiff and the corporation ; 
that plaintiff had made claim for compensation in accordance with the 
provisions of the Workmen's Compensation Act and that such compensa- 
tion was duly paid after approval by the Industrial Commission; and 
that the corporation was not and could not be a joint tort-feasor with the 
original defendants within the meaning of G.S. 1-240. The motion was 
sustained and no appeal taken from the order sustaining the motion. 

The additional defendant, Bryan A. Dixon, demurred to the answer and 
cross-action of the original defendants. The court overruled the demurrer 
and upon appeal to this Court the ruling was reversed on authority of 
Essick v. Lexington, et ah., supra. 

The decisions of this Court, in the Essick and Bass cases, are in accord 
with numerous decisions, in other jurisdictions, to the effect that an 
employee, subject to the provisions of a Workmen's Compensation Act, 
whose injury arose out of and in  the course of his employment, cannot 
maintain an action a t  common law against his co-employee whose negli- 
gence caused the injury. Cunningham v. Metzger, 258 111. App. 150; 
Bresnahan v. Barre, 286 Mass. 593, 190 N.E. 815; Caira v. Caira, 296 
Mass. 448, 6 N.E. 2d 431; Murphy v. Miettinen, 317 Mass. 633, 59 N.E. 
2d 252 ; Behan v. Maleady, 249 App. Div. 912,292 N Y.S. 540; Schwartz 
v.  Forty-Second St., M. & St. N.  Ave. Ry., 175 Misc. 49, 22 N.Y.S. 2d 
752; Pantolo v. Lane, 185 Misc. 221, 56 N.Y.S. 2d 227; Landrum v. 
Middaugh, 117 Ohio 608, 160 N.E. 691; Rosenbergeg- v. L'Archer (Ohio 
App.), 31 N.E. 2d 700; Kowcun v. Bybee, 182 Or. 271, 186 Pac. 2d 790; 
Peitig v. Chalkley, 185 Va. 96, 38 S.E. 2d 73; Peet v. Mills, 76 Wash. 
437,136 Pac. 685, L.R.A. 1916A 358, Ann. Cas. 1915D, 154. 

We hold that an officer or agent of a corporation who is acting within 
the scope of his authority for and on behalf of the corporation, and whose 
acts are such as to render the corporation liable therefor, is among those 
conducting the business of the corporation, within the purview of G.S. 
97-9, and entitled to the immunity it gives; Essick v. Lexington, et ah., 
supra; Peet v. Mills, supra; Bade v. Simmons, 132 minn. 344, 157 N.W. 
506; Rosenberger v. L'Archer, supra; and that the provision in G.S. 
97-10 which gives the injured employee or his personal representative "a 
right to recover damages for such injury, loss of service, or death from 
any person other than the employer," means any other person or party 
who is a stranger to the employment but whose negligence contributed to 
the injury. And we further hold that such provision does not authorize 
the injured employee to maintain an action at  common law against those 
conducting the business of the employer whose negligence caused the 
injury. To hold otherwise would, in a large measure, defeat the very 
purposes for which our Workmen's Compensation Act was enacted. In- 
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stead of transferring from the worker to the industry, or business in 
which he is employed, and ultimately to the consuming public, a greater 
proportion of the economic loss due to accidents sustained by him arising 
out of and in the course of his employment, we would, under the provi- 
sions for subrogation contained in our Workmen's Compensation Act, 
G.S. 97-10, transfer this burden to those conducting the business of the 
employer to the extent of their solvency. The Legislature never intended 
that officers, agents, and employees conducting the business of the em- 
ployer, should so underwrite this economic loss. 

The plaintiff is relying on the cases of Tscheiller v. Weaving CO., 
supra; McCune r .  Manufacfuring Co., supru; and Morrow a. Hume, 131 
Ohio St. 319,3 K.E. 2d 39. 

As to the Y'scheille~. and McCune cases, in so far as they are in conflict 
with the opinions in Essick v. Lexington, et ala.. supra; Bass v. Ingold, 
supra; and this decision, they are to such extent modified. And while i t  
is true, as contended by the plaintiff, that the facts in the case of Morrow 
v. Hunw,  supra, are similar to those presented on this record, it must be 
kept in mind that the compensation law of Ohio contains no immunity 
clause similar to that contained in G.S. 97-9 of our act. The Workmen's 
Compensation Law of Ohio, by Adams and Edwards (1930) ; Workmen's 
Compensation Statutes, Schneider, Volume 4, section 1465-70, page 
3021; Feitig c. Chalkley, supra. 

The plaintiff insists, however, that should the Court decide that the 
Tscheiller and M c C u n ~  cases are not controlling. and that G.S. 97-9 pre- 
cludes a common law action against the defendant: such action is main- " 
tainable under the exception that an employer map be sued at  common 
law where he has been guilty of willful and wanton conduct. Therefore, 
he contends that the conduct of the defendant Leder was such as to bring 
him within this excention. 

There are two reasons why this contention is not maintainable in the 
present action. First, it was admitted in the trial below that the defend- 
ant did not intentionally injure the plaintiff. And, in the second place, 
it is admitted that the plaintiff has applied for and received medical 
expenses and compensati&l for temporary total disability, and for perma- 
nent partial disability, in accordance with the provisions of the North 
Carolina Workmen's Compensation Act. The acceptance of benefits 
under the act forecloses the right of the en~ployee to maintain a common 
law action, under the exception pointed out, against the employer "or 
those conducting his business." - 

The general rule in this respect is given by Horovitz, "Injury and 
Death Under Workmen's Compensation Laws," page 336, as follows: 
"Where the employer is guilty of felonious or willful assault on an em- 
ployee he cannot relegate him to the conipensation act for recovery. I t  
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would be against sound reason to allow the employer deliberately to  
batter his helper, and then compel the worker to accept moderate work- 
men's compensation benefits, either from his insura~lce carrier or  from 
himself as self-insurer. The weight of authority gives the employee the 
choice of suing the employer a t  common law or accepting compensation." 
Essick v. Le.xington, e t  ah.,  supra. 

Applying the applicable statutes and decisions to the facts disclosed on 
this record, we hold that  the court below should have ,sustained the plain- 
tiff's motion for judgment as of nonsuit. I t  follows, therefore, tha t  the 
other questions raised and argued in  the briefs, will not be considered. 

The  judgment of the court below is 
Reversed. 

MALCOM B. GRANDT v. DOUGLAS C. WALKER aso DR. GEORGE W. 
PASCHAL. 

(Filed 1 February, 1952.) 

1. Appeal and Error 8 22- 
The Supreme Court is bound by the record as filed. 

2. Appeal and Error § 6c (4) : Trial 8 14- 
Where a deposition is escluded on a general objection. the objection is 

a broadside objection to the en masse contents of the deposition, and on 
appeal the Supreme Court will not pronounce a ruling upon the compe- 
tency and admissibility of each of the many questions and answers con- 
tained therein, but will sustain esception to the csclusion of the deposition 
if there is sufficient competent and relevant matter therein to render its 
exclusion prejudicial. 

3. Appeal and Error § 87- 

I t  is the function of the Supreme Court to review alleged error and 
rulings of the trial court and not to chart the course of the lower court in 
advance of its rulings. 

4. Trial 8 lP-- 
In order to present the competency and relevancy of particular ques- 

tions and answers in a deposition, a party must make c;pecific objections in 
the trial court and secure rulings thereon and properly preserve his excep- 
tions thereto, and R general objection to the deposition is a mere broadside 
objection to the en massf contents of the deposition. 

5. Appeal and Error 8 40i- 
Where competent evidence, erroneously escluded, when considered with 

the other evidence offered by plaintiff, is sufficient to rake the case to the 
jury, judgment of involuntary nonsuit will be reversed. 
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APPEAL by plaintiff from Bone, J., a t  March Term, 1951, of WAKE. 
Civil action by plaintiff, former member of the Wake Forest College 

football squad, to recover damages for injuries alleged to have resulted 
from the negligent care and treatment of him by the defendants Douglas 
C. Walker, Head Coach, and Dr.  George W. Paschal, team physician, 
following a knee in jury  sustained on the playing field in Chattanooga, 
Tennessee, on 1 Rovember, 1946. A ~ o l u n t a r y  nonsuit was taken before 
trial as to Coach Walker. 

The  plaintiff alleges in substance that  Dr. Paschal was negligent in 
failing to exercise proper professional skill and care both in respect to 
the manner of his treatment of the plaintiff after his removal from the 
playing field in Chattanooga and in connection with surgical operations 
later performed on the injured knee, resultins in alleged permanent in- 
juries. Dr.  Paschal in his answer specificallg denies that  he failed to 
exercise proper care o r  skill in any respect. I n  the tr ial  below both 
parties offered evidence, sharply contradictory in nature, bearing on the 
issue of negligence. The defendant's motion for judgment of nonsuit, 
first made when the plaintiff rested his case and renewed a t  the con- 
clusion of all the evidence, was allowed by the court. 

From judgment of nonsuit based on the foregoing ruling the plaintiff 
appealed, assigning errors. 

J o h n  W .  H i n s d a l e  o n d  S a m  J .  M o r r i s  for  p la in t i f f ,  appe l lan t .  
Smith, Leach  (e. .4nderson a n d  J .  Frnttckj  Ptrschal for  d e f e n d a n t ,  ap- 

pellee. 

JOHNSON, J. The plaintiff emphasi es his exception to the action of 
the court in excludiilg the deposition of Dr. J .  D. Eaddy, of Florence, 
South Carolina. 

The record does not indicate the theory upon which the court below 
excluded the deposition. I t  nowhere appears that any objection or 
motion was directed to the form of the deposition or to the competency 
of Dr. Eaddy as a witness. The record merely sets forth that "Upon ob- 
jections and motions of the defendant's attoruey, the court excluded said 
deposition." I f  specific objection or motion was directed to  each of the 
questions and answers appearing in the deposition and ruled upon by 
the court below, nothing of the sort has been made to appear. The record 
reflects nothing more than what amounts to a broadside objection to the 
deposition. Thus, upon this record, and we are bound by the record as 
i t  comes to us ( D e l l i n g e r  v. C l a r k ,  234 K.C. 419, 67 S.E. 2d 448), the 
deposition stands excluded in  much the same manner as if Dr. Eaddy 
had been called to testify in person but precluded from doing so upon 
mere general objection or motion interposed by the defendant and sus- 
tained by the court. This sort of in l i m i n i  rejection of the deposition 
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upon general objection may be upheld only in the event some tenable 
ground exists for the exclusion of all material portions of the testimony 
given by Dr. Eaddy. Wigmore on Evidence, Third Edition, Vol. I, 
Section 18, pp. 338 and 339. Compare pp. 332 and 333 ; 4 C. J. S., Ap- 
peal and Error, Section 291,-compare with Section 290. See also 4 
C. J. S., Appeal and Error, Section 295, p. 588; 8ummerl in  v. Railroad 
Cfo., 133 N.C. 550, 45 S.E. 898. 

Here, upon the face of the record there appears to be no available 
ground of objection upon which all material portions of the deposition 
may be held inadmissible. Manifestly, much of the testimony given by 
the deponent is both admissible and pertinent to the issue. 

I n  this state of the record, i t  is incumbent on us to examine the con- 
tents of the excluded deposition only for the purpose and to the extent 
of determining whether admissible portions of it contain testimony of 
sufficient materiality for its exclusion to amount to prejudicial, as dis- 
tinguished from harmless, error. Wigmore on Evidence, Third Edition, 
Vol. I, Section 18, pp. 338 and 339. See also C'omsfock v. Smith, 23 
Me. 202, bot. p. 209. I t  is not within the province of this Court, upon 
the record as here presented by broadside objection to the e n  masse con- 
tents of the deposition, to go through its forty pages and separate ('the 
good from the bad" (Nance  T. Telegraph Co., 177 X.C. 313, p. 315, 98 
S.E. 838) and pronounce a ruling upon the competency and admissibility 
of each of the many questions and answers contained in the deposition. 
This is so for the reason it does not appear on the record that the com- 
petency of the various questions and answers was either specifically chal- 
lenged or ruled upon in the court below, and unless aud until this is done, 
it is not given for us to make specific rulings thereon. I t  is the function 
of this Court to review alleged errors and rulings of the trial court, and 
not to chart the course of the lower court in advance of its rulings. 
Woodard v. Clark,  234 N.C. 215, 66 S.E. 2d 88s; Leggett 1). College, 
234 N.C. 595, 68 S.E. 2d 863; Clqthing Store 1 % .  Ellis S f o n e  (e. Co., 233 
N.C. 126, bot. p. 131, 63 S.E. 2d 118. 

I f  a litigant would avail himself of specific rulings of this Court on 
the competency of various challenged questions and answers in a deposi- 
tion, he must first make specific objections in the court below, secure 
rulings thereon, and see that these rulings are proptlrly placed in the 
record and brought forward for review. See Jef fords 1.. Waterworks, 
157 N.C. 10, 72 S.E. 624. 

Our examination of the excluded deposition for the limited purpose 
indicated leads us to the conclusion that its esclu~icm was materially 
prejudicial to the plaintiff. 

We have reviewed the evidence offered by the plaintiff, and conclude 
that it is sufficient, when considered with the admissible portions of the 
excluded deposition, to take the case to the jury. This necessitates a 
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reversal of the judgment  of nonsui t  entered below, to  the  end t h a t  the  
plaintiff's cause m a y  be  retr ied in accordance with t h e  decision here 
reached. Therefore, the judgment  below is 

Reversed. 

DONALD A. McQUEEN, TBUSTEE UNDER THE WILL OF ANNIE McARTHUR, 
DECEASED ; DONALD A. McQUEEN, LEGATEE ; DONALD A. McQUEEN, 
HEIR AT LAW OF ANNIE McARTHUR, DECEASED ; DONALD A. McQUEEN 
AND WIFE, BLANCHE R. McQUEEN, INDIVIDCALLY; ELIZABETH MC- 
ARTHUR GORE ; ARTHUR D. GORE, J R .  ; A. D. GORE, SR. ; CARO- 
LINE McQUEEN BAKER AND HUSBAND, W. W. BAKER ; MARGARET 
McQUEEN THORNTON ; ALEXANDER McQUEEN ; ADAM McAR- 
THUR; LOUISE McARTHUR HERNDON AND HUSBAND, WILLIAM 
HERNDON; MARGARET MARSH McARTHUR ; MARGARET McAR- 
THUR; SARAH C. McARTHUR WEISIGER AND HVSBAND, JESSE 
WEISIGER; ELIZABETH M. MALLORY AND HUBRAND, ROSWELL 
MALLORY; CHARLES N. McARTHUR, SR., A N D  WIFE, NELL McAR- 
THUR ; DOROTHY McARTHUR ; CHARLES N. McARTHUR I11 AND 

ANNE BYRD McARTHUR v. BRANCH BANKING & TRUST COMPANY, 
AND W. E. McARTHUR, TRUSTEES UNDER THE WILL OF ANNIE McAR- 
THUR, DECEASED; W. E. McARTHUR A N D  WIFE, BESSIE McARTHUR; 
NEILL McQUEEN; N. H. McGEACHY, J R . ;  CATHERINE McG. WARD 
AND HUSBAND. HERMAN WARD: N. H. McGEACHY. SR.. AND WIFE. 
KATIE MCA. MCGEACHP; A. G. MCARTHUR, A D M I N I ~ R A T O R  C. T. A. OF 
D. W. McARTHUR, DECEASED ; NELLIE McARTHUR ; D. W. McARTHUR, 
JR., AND WIFE, SUSAN McARTHUR; A. G. McARTHUR AND WIFE, 
MABEL McARTHUR; NEILL McARTHUR AKD WIFE, FRANCES Mc- 
ARTHUR; MARY McA. EWING AND HUSBAXD, W. E. EWING. 

(Filed 1 February, 1952.) 

1. Wills gg SSa, 33d-Date of commencement of the period of the trust 
held su5lciently certain. 

The will provided that  the period of the trust therein set up should 
begin a t  the death of the life tenant or from the date of the filing of the 
will for probate, whichever was later. The will mas promptly probated, 
and the life tenant survived several years thereafter. Held:  Title vested 
in the trustees immediately upon the death of testatrix, and the right of 
possession and the beginning of the period of the trust was, under the facts 
of the case, definite and certain, and therefore a holding that  the devise 
in trust was too uncertain, vague, and indefinite to be enforceable is erro- 
neous. Semble: "the date of filing" the will for probate meant the date of 
the death of testatrix and the performance of the formalities which would 
entitle the trustees to assert their rights, and was also sufficiently definite 
and certain. 

2. Wills § 83h- 
Under the rule against perpetuities, if there is a possibility that  a future 

interest may not vest within twenty-one years and ten lunar months after 
the life or lives of persons in being the devise is void, but the rule relates 
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to the time of the vesting of an estate and not to the period during which 
the right to full enjoyment may be postponed. 

While the rule against perpetuities may not be avoided by the creation 
of a private trust, such trust does not violate the rule if title vests during 
the prescribed time even though the right of full enjoyment be postponed 
beyond that  period. 

4. Same: Wills § 33-Beneficial interest held t o  vest a t  t ime of testatrix' 
death, a n d  therefore rule  against perpetuities is not applicable. 

The will in question devised the residuary property subject to a prior 
life estate, to  trustees with direction that they pay designated sums to 
named beneficiaries after the death of the life tenant, gire financial as- 
sistance to  a grand niece and a grand nephew if either or both should de- 
sire to  attend a university or college. and divide the n ~ t  quarterly income 
and pay same to named beneficiaries in ptated proportions, wit11 further 
provision that a t  the expiration of twenty-fire years after the commence- 
ment of the period of the trust, the corpus should be divided among the 
beneficiaries of the income in the same proportion. Held:  The beneficial 
title to the cwpus of the trust vested in the beneficiaries designated im- 
mediately upon death of testatrix, subject to the life estate and the right 
of the trustees to make use of a part tl~ereof in their discretion for the 
other designated purposes, with only the right of full e~~joyrneut postponed 
for  the twenty-five year period, and tlwrefore the rule i~gainst perpetuities 
has no application. 

5. Wills § 331- 
The creation of a trust postponing the right to full enjoyment of the 

rested interests of the beneficiaries for tlre twentyfire year period of the 
trust is not an unreasonable restraint upon alienation. 

APPEALS by plaintiffs a n d  defendants  f r o m  Williams, J., M a y  Term,  
1951, CUMBERLAND. Reversed. 

Civil act ion under  t h e  Declaratory J u d g m e n t  Act  to have the  court 
determine t h e  val idi ty  of a t rus t  created by t h e  will  of Annie  McArthur ,  
deceased, a n d  t o  adjudicate  t h e  rights, title, a n d  interest of the  part ies  
to this  action i n  and  to the property devised or  attempted to be devised 
i n  t h e  t rus t  provisions of said will. 

Annie  McArthur ,  la te  of Cumberland County, died testate, without 
issue, 15 May,  1943, leaving a substantial estate consisting of both 
valuable real  a n d  personal property. H e r  mill was probated 17  M a y  1943 
a n d  is  now of record i n  the office of the Clerk of the Superior  Cour t  of 
said county. 

After  making  provision f o r  her  sister, El iza McArthur  Newton, she 
devised "all t h e  rest and  residue of the property" of which she should 
die seized a n d  possessed t o  her  sister Margare t  M c h r t h u r  f o r  life. S h e  
then devised said property "after the death of my sister, Margare t  
McArthur ,  o r  i n  the event she shall p r e d r c e a ~ e  me" to the Branch  Bank- 
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ing & Trust Company, W. E. McArthur, and Donald A. McQueen, "in 
trust for the sole and specific uses and purposes hereinafter set forth and 
no other." 

The trustees are directed (1) to collect the income from her property 
and to pay taxes, assessments, and like charges; (2)  to give financial 
assistance to a named grandnephew and grandniece in the event either 
or both of them should desire to attend a university or college; ( 3 )  to 
pay, after the death of the life tenant, certain sums to named bene- 
ficiaries; and (4) to divide the net income quarterly and pay the same 
to named nephews and nieces, a grandnephew and grandniece in the 
proportions designated in Item V, subsection 4 of the will. 

She then provides in Item V, subsection 7, that "The trust herein and 
hereby created and imposed shall continue for a period of twenty-five 
(25) years from the date of filing this, my last will and testament for 
probate in the office of the Clerk . . . or from the date of the death of 
my sister, Margaret McArthur, whichever may be the later date" and 
that the trust shall terminate a t  the expiration of said period and the 
"trustees . . . shall within one (1) year thereafter fully account for, 
pay over, deliver and convey a11 of the assets and property belonging to 
said trust absolutely, unconditionally and in fee simple" to the same 
nephews and nieces, grandnephew and grandniece, who are to receive 
the income during the existence of the trust and in the same proportions. 

The trustees are vested with unconditional authority to sell, lease and 
otherwise convey, and to invest and reinvest, any of the assets of the 
estate and with "sufficient power and authority to properly conduct and 
manage" the trust property to the best interests of the trust and the 
beneficiaries thereof. 

When the cause came on for hearing in the court below, the parties 
waived trial by jury and submitted the cause to the judge upon the plead- 
ings and such facts as he might deem it necessary to find in order to 
sustain a declaratory judgment. The court found the facts as to the date 
of the death of the testatrix, and the date of the probate of her will, and 
that Margaret McArthur, the life tenant, was living at  the time of the 
death of the testatrix but died 26 January 1950, prior to the institution 
of this action. 

Upon a considera'tion of the facts found. the pleadings, and the will of 
the testatrix, the court concluded that the trust created by the will of- 
fends the rule against perpetuities (1) for that the popeEty devised to 
the trustees does not vest with certainty within a life in being and 
twenty-one years and ten lunar months thereafter, ( 2 )  for that the same 
constitutes an unlawful restraint against alienation, and ( 3 )  for that 
the trust is uncertain, vague, and indefinite, and therefore void. 

I t  thereupon decreed that said purported trust is null and void and 
that title to the property attempted to he devised and bequeathed in trust 
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is vested in the heirs at  law and next of kin of Annie McSrthur, de- 
ceased. Plaintiffs excepted to so much of said judgment as adjudges 
that title to the property is rested in the heirs and next of kin of the 
testatrix rather than in them, and the other devisees named in Item V 
(7))  as devisees under the will, and appealed. The defendants excepted 
to the judgment as entered and appealed. 

N. H.  Person, iWalcolm McQueen, Clark & Clnrk, cnd Robert H .  Dye 
for pluinti 8s. 

McLean & Stacy for W .  E. McArthur and wife, Ressie Mcdrthur, end 
W.  E. McArthur, as trustee. 

N. H. McGeachey, Jr., and Y n n c e  & Barrington for ofher defendants 
named. 

BARNHILL. J. I s  the devise in trust contained in the will of Annie 
McArthur too uncertain, vague, and indefinite to be enforceable, or does 
it offend the rule against perpetuities, or does it constitute an unlawful 
and unreasonable restraint against alienation? These are the three ques- 
tions posed by the appeal of the defendants. 

The plaintiffs take the position that the provision in the will that the 
trust shall continue for a period of twenty-five years from the date of 
the filing of the will for probate, or from the date of the death of the 
life tenant, "whichever may be the later date" makes the date of the com- 
mencement of the twenty-five year period so uncertain as to render the 
devise too vague and indefinite to be enforceable, and that it also brings 
the devise within the condemnation of the rule against, perpetuities. On 
this record the contention thus advanced in support of the judgment 
entered in  the court below is untenable. 

The testatrix first devised the property in question to her sister for 
life, and then to the named trustees for the uses and purposes therein 
named. The devise to the trustees is unequivocal and constitutes a de- 
vise of the remainder subject to the life estate of Margaret McArthur. 
Legal title vested in the trustees immediately upon the death of the 
testatrix. Their right of possession, and the beginning of the twenty-five 
year period during which the trust shall remain a c t i ~  e, was necessarily 
dependent upon whether the life tenant survived the testatrix. The pro- 
vision in the will in this respect is merely expressive of the law which, 
in the absence of such provision, would hare fixed the identical date as 
the date upon which the right of the trustees to assume possession of the 
trust property accrued. - - .  

Unquestionably the testatrix used the expression "the date of filing 
this, my last will and testament for probate" to mean upon her death 
and the performance of the formalities in respect to her will which 
would entitle the trustees to assert the rights accruing to them under the 
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terms of the trust. I n  any event we are dealing with the situation as it 
is, not as it might have been under other circumstances which did not 
and cannot arise. The will was promptly admitted to probate, and the 
date of the death of the life tenant marks the beginning of the twenty-five 
year period of the trust. So then, we find no vagueness or uncertainty 
here such as would render the devise to the trustees void and unenforce- 
able. 

I n  so holding, we are not inadvertent to the Illinois case, Johnson v. 
Preston, 226 111. 447, 10 L.R.A. ns 564, cited by plaintiffs. But that case 
is clearly distinguishable. There title was to vest in the trustees upon 
the probate of the will. Here i t  vested at the date of the death of the 
testatrix and the probate of the will merely fixes the beginning date of 
the trust. Neither is Closset v. Burtchaell, 230 P. 554, in conflict with 
what is here said. 

But the status of the devisees and their present interest, if any, in the 
property devised in trust is determinative of the question whether the 
devise is violative of the rule against perpetuities. 

The right to create contingent interests in property, title to which is 
to vest at  some time in the future, and to postpone the full enjoyment of 
vested interests, has always been recognized. Even so, the creation of a 
future interest in property necessarily fetters the estate and tends to 
affect its marketability. The courts therefore, at  an early date, recognized 
that a rule which would hold the exercise of this right within reasonable " 
bounds was imperative. To this end the rule against perpetuities was 
devised. While modified by statute in some states, it has been consistently 
followed in this and a majority of the other jurisdictions in this country. 

I t  is concededly a rule which draws an arbitrary line of demarcation 
between what shall be deemed reasonable and what unreasonable. No 
other type of rule would have sufficed to accomplish the purpose in mind. 

I t  prescribes the time within which title to a future interest in prop- 
erty must vest. Under this rule, no devise or grant of a future interest 
in property is valid unless title thereto must vest, if at all, not less than 
twenty-one years, plus the period of gestation, after some life or lives in 
being at  the time of the creation of the interest. I f  there is a possibility 
such future interest may not vest within the time prescribed, the gift or 
grant is void. Gray On Perpetuities, 4th Ed., p. 191, sec. 201 ; Mercer v. 
Mercer, 230 N.C. 101, 52 S.E. 2d 229; Trust  Co. v. Williamson, 228 
N.C. 458, 46 S.E. 2d 104; Springs v. Hopkins, 171 N.C. 486, 88 S.E. 
774; Re Friday, 91 9.L.R. 766; Trust  Co. v. Scott, 110 A.L.R. 1442; 
Anno, ibid., p. 1450; 41 S.J. 53, sec. 6, see. 23, p. 67, see. 29, p. 73. 

I t  does not relate to and is not concerned with the postponement of 
the full enjoyment of a vested estate. The time of vesting of title is its 
sole subject matter. Springs v. Hopkins,  supra; Trus t  Co. v. Scott, 
supra; Re Friday, supra; 41 A.J. 73, see. 29 ; ihid, sec. 23, p. 67. 
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A mere statement of the rule demonstrates its inapplicability here. 
The will under consideration creates no contingent fumre interest. The 
beneficiaries of the trust are named in the will and are persons who were 
in being at  the time the will took effect and the estate was created. They 
are, under the terms of the will, to have and receive the income from 
the property quarterly, subject to the right of the trustees to make use 
thereof in  their discretion for other designated purposes; and upon the 
termination of the trust they are to receive their respective shares, freed 
of the trust provisions. Thus there is no postponement of the vesting of 
their title to the property. Instead, title thereto vested in them, subject 
to the life estate and the terms of the trust, immediately upon the death 
of the testatrix. The trust served merely to postpone their right to the 
full enjoyment of the estate devised until the termin,stion of the trust. 

"Where an active trust is created for the use and benefit of named 
beneficiaries, or there is a gift of all or a part of the income therefrom 
to the beneficiaries, pending final division, or there is other language in 
the will evidencing a clear intent that a beneficial interest in the estate 
shall vest in the parties named immediately upon the death of the testa- 
tor, with directions to the trustees to divide and deliver the estate at a 
stated time in the future, the interest vests immediately upon the death 
of the testator and the date of the division merely postpones the complete 
enjoyment thereof. Coddington v. Stone ,  217 N.C. 734, 9 S.E. 2d 420; 
Robinson v. Robinson,  227 N.C. 155, 41 S.E. 2d 282; S u t f o n  v. Quinerly ,  
228 N.C. 106, 44 S.E. 2d 521." Carter  I , .  K e m p f o n ,  233 N.C. 1, 62 S.E. 
2d 713; P r i d d y  & Co. v. Sander ford ,  221 N.C. 422, 20 S.E. 2d 341; 
W e i l l  v. Wei l l ,  212 N.C. 764, 194 S.E. 462; T r u s t  C'o. v.  Wil l iamson ,  
supra;  Jackson  v. Lnngley ,  234 N.C. 243, and case; cited; Curt i s  v. 
Maryland  Bapt i s t  U n i o n  Asso., 121 A.L.R. 1516. The devise here comes 
clearly within this rule. 

"An estate is vested when there is either an immediate right of present 
enjoyment or a present fixed right of future enjoyment." Patr ick  v. 
B e a f t y ,  202 N.C. 454, 163 S.E. 572; Curt i s  zq. X a r y l a n d  B a p t i s f  U n i o n  
Asso., supra. 

That the trustees are vested with authority to use income or a part 
thereof for other purposes does not affect, this conclusion. ,Jackson v. 
Langley,  supra. 

I n  the Jackson  case the trustee was authorized not onlv to use the 
income but also to invade the corpus of the estate for other purposes if, 
in his discretion, he deemed i t  necessary so to do. Yel- we held that the 
equitable title td the property vested i; the beneficiary of the trust im- 
mediately upon the death of the testatrix. 

D e n n y ,  J . ,  speaking for the Court in that case says: 
"Furthermore, the mere fact that John Alfred Lanpley, Sr., the trus- 

tee, was given the right to use the income from or c r . c p s  of the trust 
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asta'te for his own benefit in the event certain enumerated emergencies 
arose, did not in any way affect or delay the vesting of the estate in John 
Alfred Langley, Jr., to any greater extent than if the trustee had been 
given a life estate with the power to use the corpus, or any part thereof, - - .  
for his own use. 

"The overwhelming weight of authority, including our own decisions, 
supports the view that in such cases the estate vests in the ultimate bene- 
ficiary upon the death of the testator, subject to be divested of such 
portion thereof as may be required to meet the authorized needs of the 
life tenant or other designated person. (citing cases)" 

The only limitation of the right of alienation imposed upon the de- 
vise is such as arises out of the creation of the trust and the postpone- 
ment of the right of full enjoyment of the estate devised. As these pro- 
visions of the will are not violative of the rule against perpetuities, they 
do not constitute an unreasonable restraint upon the right of alienation. 

The plaintiffs rely on what is said in Trust Co. v. Williamson, supra, 
and Mercer v. Mercer, supra, respecting the rule against perpetuities as 
applied to private trusts. Perhaps the language used in the Williamson 
case and adopted in the Mercer case is not as full and complete as it might 
have been. I n  any event, the language used must be interpreted in the 
light of the facts in those cases and the authorities cited. I n  the Wil- - 
liarnsm case there was a power of appointment which, if exercised by 
the trustee, would be violative of the rule against perpetuities, and in 
the Mercer case there wa's a future interest which might not vest within 
the time prescribed by the rule. 

The rule may not be evaded by the creation of a private trust. I t  
"applies to the time when the legal interest will vest in the trustees, as 
well as to the time when the equitable or beneficial interest will vest in  
the beneficiaries." 41 A.J. 86. The question is not the length of the 
trust but whether title vested within the required time. 41 A.J. 86. 

"Courts and writers sometimes state in a rather loose fashion that 
every express private trust must be limited in duration to a period not 
longer than lives in being when the trust starts and twenty-one years 
thereafter . . . This is incorrect, except in a very few states where 
trusts in general, or certain trusts, have been limited in their duration 
by statute." 1A Bogert, Trusts and Trustees, 405. 

"An interest is not obnoxious to the Rule against Perpetuities if it be- 
gins within lives in being and twenty-one years, although i t  may end 
beyond them. I f  i t  were otherwise, all fee-simple estates would be bad. 
The law is the same with lesser estates." Gray On Perpetuities, 4th Ed., 
p. 237, see. 232 (see cases cited in notes) ; 1A Bogert, Trusts and Trus- 
tees, sec. 214 (pp. 346 and 362). 

The plaintiffs likewise cite and rely on Carter v.  Kempton, supra, but 
that decision is not in point here. There the will contained no disposi- 
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MCQUEEN v.  TRUST Co. 

tive words or other language disclosing an  intent of the testator that  his 
children should take his property other than the direction for a division 
a t  the termination of the trust. The  devise here comes within the rule 
followed in the first line of cases there cited. 

The  disposition made of the appeal by defendants renders academic 
the question posed by plaintiffs on their appeal. 

F o r  the reasons stated the judgment entered in the court below is 
Reversed. 

DONALD A. hlcQUEEN, LEGATEE A ~ V D  BENEFICIARY U ~ E R  THE WILL OF 

MARGARET McARTHUR, DECEASLLI; DONALD 4 .  AkQUEEN AKD WIFE, 
BLANCHE R. hlcQUEEN, INDIYIDUALLT ; ELIZABETH McARTHUR 
GORE; ARTHUR D. GORE, JR. ;  A. D. GORE. Slt.;  CAROLYN Rlc- 
QUEEN BAKER A K D  HUSBAND, W. W. BAKER : MARGARET McQUEEN 
THORKTON ; ALEXANDER McQUEEN ; ADAM McARTHUR ; LOUISE 
McARTHUR HERNDON A N D  HUSBAND, WILLIAM HERNDON; MAR- 
GARET MARSH McARTHUR; MARGARET McARTH'ZTR, R Y  HER NEXT 
FRIEND, E. MAURICE BRASWELL; SARAH McAR'l'HUR mTEISIGER 
AND HGSDAXD, JESSE WEISIGER; ELIZABETH TQ. MALLORY AND 

HUSBAND, ROSWELL MALLORY; CHARLES N. McARTHUR A K D  WIFE, 
NELL McARTHUR ; CHARLES N. McARTHUR 111, BY HIS NEXT FRIEND, 
E. MAURICE RRASU7ELL : ANNE BPRD RlcARTHUR MEREDITH AND 

HUSBAKD, DAVID S. MEREDITH, r .  BRANCH BANKING & TRUST 
COMPANY, A NORTH CAROLIXA CORPORATIOX, W. E. McARTHUR, N. H. 
McGEACHT, JR., KATE McARTHGR RlcGESCHT, TRUSTEE UNDER THE 

WILL OF MARGARET McARTHUR, DECEASED: W. E. McARTHUR A N D  

WIFE, BESSIE I\lcARTHUR ; NEILL McQUEEN; N. H. McGEACHY, JR. ; 
CATHERINE McG. WARD A X D  HUSBASD, HERMAN WARD; N. H. 
hfcGEACHY, S R ,  A N D  WIFE, KATE McA. McGEACHP A. G .  McARTHUR, 
ADMINISTI~A~TOR C. T. A. O F  D. W. MCARTHUR, ~ E ~ E A S E D :  NELLIE Me- 
ARTHUR; D. W. IllcARTHUR, JR., ASD WIFE. ST7S.4N McARTHUR; 
A. G. McARTHUR A N D  WIFE. MA4RLE M\lcARTHUR : A EILL McARTHUR 
A K D  WIFE, FRANCES NcARTHUR: MART McSRTHUR EWING A N D  

HUSBAXD, W. E. EWING. 

(Filed 1 Febrnary, 1932.) 
Wills § 33h- 

A derise in trust for a period of twenty-fire Sears from the date of testa- 
trix' death with discretionary power to the trustees to use the income of a 
part of the corpus to aid designated benr~ficiariea. with further provision 
that upon the expiration of the trust period the corpus of the trust be 
distributed to named beneficiaries in cssc' in stated proportions, held not 
to violate the rule against perpetuities, since the beneficial interests rest 
in the ultimate takers immediately upon the death of testatrix. 

APPEAL by plaintiffs and defendants from Williams, J., May Term, 
1951, CUMBERLAND. Reversed. 
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This is a companion case to McQueen v. Trust Co., ante, p. 737. I t  
involves the will of Margaret McArthur, sister of the testatrix in the 
other case and life tenant under her will. The facts, including the word- 
ing of the will, the creation of the trust, the beneficiaries of the trust and 
the proportions they are to receive are substantially the same, except that 
in this case the life tenant of the property devised in trust predeceased 
the testatrix, the devise to the beneficiaries is more direct and specific, 
the powers of the trustees are spelled out in more detail, and the trustees 
are vested with discretionary authority to use so much of the income of 
the trust as they may deem necessary for the benefit of needy relatives, 
and "servants who have been regularly employed by my family or me." 
There are directions as to how this last provision shall be executed. The 
indefiniteness of those to be aided is not at  issue. 

There is no specific requirement that the income be distributed during 
the continuance of the trust. Instead, the will, in Item Fifth (e) (6 ) ,  
authorizes the trustees "To make any distributions or divisions of income 
or  principal hereunder wholly or partially in kind or in cash as my said 
Trustees may elect, and in every such distribution or division my said 
Trustees' determination of values shall be binding and conclusive upon 
all interested parties." 

Item Fifth (g)  is as follows : 
"This Trust shall continue for a period of twenty-five (25) years from 

the date of my death, and at  the expiration of the said 25 years, the 
Trust shall terminate and the entire principal and all accumulations of 
income is hereby given and shall be distributed to the following of my 
nephews and nieces, grandnephews and grandnieces, their heirs, legal 
representatives or assigns, each of whom shall receive an undivided inter- 
est therein as follows:" (Beneficiaries here named and the proportion 
they are to take is set opposite their respective names.) 

Judgment was entered as in the Annie McArthur will case, ante, p. 737. 
Both plaintiffs and defendants appealed. 

N .  H. Person, Jlalcolm McQueen, Clark ct? Clark, and Robert H.  Dye 
for plaintiffs. 

McLean & Stacy for W.  E. h f c ~ r t h u r  and wife, Bessie McArthur, and 
W .  E. McArthur, as Trustee. 

N .  H. McGeachey, Jr., and Nance & Barrington for other defendants 
named. 

BARNHILL, J. I n  the will here under consideration there is a direct 
and unequivocal gift of the trust property to the named beneficiaries who 
were persons then in being. They are to receive their respective shares 
at the expiration of the twenty-five year period, freed of the trust pro- 
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visions. The will creates no future interest. Hence McQueen v. Ban3cing 
& Trust Co., ante, p. 737, is controlling here. What is there said requires 
a reversal of the judgment entered in  the court below. 

The disposition made of the appeal by defendants renders academic 
the question raised by plaintiffs on their appeal. 

Reversed. 

MEMORANDUM O R D E R .  

STATE r. JAMES COTTLE AND EDGAR REEIFROW. 

(Filed 16 October, 1951.) 

APPEAL by defendants from Stevens, J., February Term, 1951, of 
SAMPBON. 

Appeal dismissed without written opinion upon authority of 8. v. Lea, 
203 N.C. 316. 



APPENDIX 

w. A. HALL, FOB HIMSELF AND OTHER CREDITOBS WHO MAT MAKE THEMSELVES 
PARTIES AND JOIN IN THIS SUIT, V. SHIPPERS EXPRESS, INC., J. S. 
GAUL AND R. W. MOSELEY, RECEIVER, AND INDIVIDUALLY. 

(Filed 19 September, 1951.) 

PETITION to rehear this case, reported an te ,  38, 65 S.E. 2d 333. 

Isaac C. W r i g h t  for plaintif f ,  appellant.  
J o h n  H.  Sm.all and  J .  Laurence Jones  for defendants ,  appellees. 

DENNY, J. The case was brought back with the thought that the alle- 
gations of fraud were perhaps broad enough to invoke the principle 
announced in M c C o y  v .  Jus t i ce ,  199 N.C. 602, 155 S.E. 452; and ap- 
proved in H o m e  a. Edwards ,  215 N.C. 622, 3 S.E. 2d 1, and Y a n c e y  v. 
Y a n c e y ,  230 N.C. 719, 55 S.E. 2d 468; also discussed in Pomeroy's 
Equity & Jurisprudence, 5th Ed., Section 919b, page 608, et seq., and 
counsel were notified to submit briefs on this question. The briefs filed 
on rehearing afford little or no assistance with respect to the question 
suggested or raised. A careful consideration of plaintiff's allegations, 
however, leaves us with the impression that they are insufficient to dis- 
turb the opinion heretofore written. 

The petition to rehear will, therefore, be dismissed without prejudice 
t o  the further rights of the parties to proceed as they may be advised. 

Petition dismissed. 

VALENTINE, J., took no part in the consideration or decision of this case. 

COPPEDGE v. COPPEDGE. 

(Filed 15 November, 1951.) 
1. Wills 8 l b  

The probate of a will in common form is conclusive and may be attacked 
only in a direct proceeding upon the issue of deviaavit vel non. 

2. Wills Q 8B- 
In an action to construe a will probated in common form, the issue of 

devisavit vet non is not before the court and the will may not be collater- 
ally attacked therein. 

L. L. Davenpor t  a n d  Coo ley  & M a y  for petitioners. 

BARNRILL and ERVIN, JJ. On petition to rehear. 

747 



748 I K  T H E  S U P R E M E  COURT. [234 

The petitioners misapprehend the force and effect of the decision 
herein. This Court has not adjudged that  the paper writing referred 
to in  the pleadings is the last will and testament of J. W. Coppedge, 
deceased. I t  was so adjudged by the clerk of the Superior Court when 
the paper writing was probated in  common form. That  adjudication i s  
conclusive and binding on this Court and the parties i n  this action. H o l t  
v.  H o l t ,  232 N.C. 497; Briss ie  v .  Cra ig ,  232 N.C. 701. I t  may not be 
collaterally attacked as here attempted, for the Superior Court cannot 
determine whether an  instrument iior is not a will &c,?pt upon an  issue 
of devisavi t  vel n o n  duly raised in  n caveat proceeding as provided by law. 
Briss ie  v .  Cra ig ,  supra;  H o l t  v .  H o l f ,  supra. Therefore, the defendants 
have no standing in this action to assert and maintain their defense that  
Exhibit A attached to and made a par t  of the complaint is not in fact the 
last will and testament of the deceased. That  claim must be asserted, if 
asserted a t  all, in another and different proceeding. H o l t  v .  Holt, supra. 

The sole purpose of the action is to have the court construe the will, 
duly established by probate, and instruct the administrator c.t.a. as to  
the proDer distribution of the assets of the estate. After careful consid- . . 
eration, we are constrained to adhere to the construction placed on the  
paper writing in the original opinion herein, C'oppedge v .  Coppedge,  
ante ,  p. 173. 

Petition denied. 

COTTON MILL CO. v. TEXTILE WORKERS 1:XION. 

(Filed 1 February, 1952.) 

1. Contempt of Court § 2 b  

Original parties who are served with sumnlons. complaint, and tempo- 
rary restraining order and order to show cause, mag not contend that they 
had no notice of the restraining order a t  the time their alleged acts of 
contempt were committed. 

2. Trial § l b  
A general objection to the admission in evidence of an affidavit in due 

form merely challenges the competency of the subject matter of the affi- 
davit en masse and does not draw into issue the authority of the officer 
who administered the oath. 

3. Appeal and Error § 8- 
A question not raised during the trial and not presented by exceptions 

dilly taken may not be presented for the first time in the Supreme Court 
on appeal. 

Rober t  S. Cahoon  for petif ioners.  

BARNHILL and JOHNSON, JJ. On petition to rehear. 
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We adhere to the  conclusion in the original opinion on the question 
of jurisdiction of the State courts, ante, 545. 

The certified copy of the record filed in this Court by respondents 
affirmatively discloses that  the respondents are original parties defend- 
ant  in this cause and that  the summons, complaint, temporary restrain- 
ing order, and order to show cause were served on them. Hence there is 
no  merit in their contention they had no notice of the restraining order 
herein a t  the time their alleged acts of contempt were committed. 

There is competent eridence in the record, other than the affidavits 
acknowledged before the assistant clerk of the recorder's court of Wake 
Forest, sufficient to sustain the findings of the trial judge. Even so, these 
affidavits were admitted in evidence, and i t  may be that  a t  least one of 
them was considered by the court in making its finding of fact KO. 8. The  
facts there found are substantiallv the facts set forth in the affidavit of 
Dock Carter. However, on this record, this is not sufficient to invalidate 
the hearing and entitle respondents to a new trial. 

When a hearing is  had before a Superior Court judge on affidarits and 
a general objection is entered to what purports to be an affidavit in due 
form, the objection merely challenges the competency of the subject mat- 
ter of the affidavit e n  masse. Grandu v. W a l k e r ,  ante. w. 734. I t  does 

.I , A 

not draw into issue the authority of the officer who administered the 
oath. I f  the objecting party wishes to raise this question, he must do so 
specifically so tha t  the judge may rule thereon and thus afford the party 
injured by the ruling an  opportunity to enter his exception thereto. 

The record before us fails to disclose anything more than a general 
obiection to the several affidavits acknowledged before the assistant clerk 
ofUthe recorder's court of Wake Forest. i t  does not appear that  re- 
spondents challenged her authority to administer oaths such as the one 
here administered, or that  the trial court's attention was directed to any 
such contention, or that  he undertook to rule thereon. The first reference 
to any want of authority of said assistant clerk is contained in the as- 
signments of error. ., 

Ours is an appellate court. We only review alleged error i n  the rulings 
of the trial court, presented by exceptions duly entered. I f  the question 
presented was not raised before and ruled upon by the tr ial  judge, it may 
not be considered by us on appeal. R. R. v. H o r t o n ,  176 N.C. 115;  
W o o d n r d  1.. Clark,  a n t e ,  215 ; L ~ g g e f f  z*. C ~ l l e g e ,  nn fe ,  595. 

I t  follows that  the question respondents hare  so stressfully presented 
on the original appeal and on this petition to rehear is not before us for  
consideration and decision. The  affidavits are in due form and were ad- 
mitted in evidence as affidavits by the tr ial  judge. The authority of the 
officer who administered the oaths was not challenged. Their  validity 
may not be attacked for the first time in this Court. S e l i g s o n  v. Klyman, 
227 N.C. 347. 

The petition is denied. 
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REMARKS OF CHIEF JUSTICE DEVlN FROM THE BEINCH, TUESDAY. 
SEPTEMBER 18, 1951, CONCERNING THE DEATH OF THE LATE 

CHIEF JUSTICE WALTER PARKER STACY. 

Before proceeding with the usual work of the Court we pause to ex- 
press the loss which has come to us in common with the people of North 
Carolina in the death of Chief Justice Walter Parker Stacy. 

Elected a member of this Court in 1920, he became Chief Justice in 
1925, the youngest to attain that distinction, and served as such for 26 
years, the longest period in  the annals of this Court. 

His  labors here have been abundant. The opinions he has written for 
the Court are contained in Volumes 181 to 234, inclusive, of the Supreme 
Court Reports of North Carolina. To these 53 Volumes he has con- 
tributed the richness of his mind, the sound judgment of one who sought 
only to do justice, and the legal learning of a' master craftsman in stating 
the law. 

His  opinions reveal literary excellence and an unusual capacity for 
terse, accurate statement. A master of rhetoric, he used his skill only 
to make his decisions definite and unmistakable, with a singular vigor 
of exvression, 

These judicial writings will remain for all time as EL fitting memorial 
of his valuable contribution to the thought of his time. H e  had a passion 
for truth and justice, and his supreme desire was to safegua'rd the liber- 
ties of the people under the constitution and to preserve unimpaired the 
purity of the Court, and respect for its decisions in the hearts of all the 
people. 

Those who had the privilege of being associated with him on the Court 
are overwhelmed with the sense of the loss to the State in  the passing of 
this great jurist. But the loss is more keenly felt by hir~ associates whose 
respect for him was sweetened by ah affectionate regard. We shall miss 
his wise counsel and loyal friendship. 

History will justly give him rank unsurpassed by any of North Caro- 
lina's sons who have held unshaken the balances of human justice in this 
high office. 

I n  recognition of his services, the Court when it adjourns today will 
do so in respect of his memory. 
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ABC Act-See Intoxicating Liquor. 
ABC Officers-Instruction a s  to cred- 

ibility of testimony of lam enforce- 
ment officer, 8. v. Shirrn, 397. 

Abandoned Highways-Rights of con- 
tiguous owners, Clinard v. Lambeth, 
410. 

Abandonment-Konsupport of aban- 
doned wife, S. I,. Clark, 192. 

Abatement-On ground that another 
court had Arst taken cognizance of 
prosecution. S. v. Parker. 236; en- 
joining resident from prosecuting 
suit in  another state on ground of 
prior pending action here, Evans v. 
Morrow, 800. 

Abettors-S. v. Holland. 354; 8. v. 
Sherian, 30;  S. 2'. Mitzton, 716. 

Actions-Joinder of tort feasors, Hcr- 
ring v. Coaclr Co., 51; Barber o. 
Wootell, 107 : M c H o m e ~  c. TVooten, 
110; demurrer for the misjoinder 
of parties and causes, Barbcr a. 
TVooten, 107: Mitst c. Morrison, 
195 ; enjoining resident from prose- 
cuting suit in another state on 
ground of prior pending action 
here, Eva918 2.. 3forrow, 600; par- 
ticular actions see particular titles. 

Administration-See Esecutors nnd 
Administrators. 

Administratiye Lnn-Appeals from 
administrative bonrds are  statutory 
and statutory provisions must be 
followed, I?! re Enzplofwzcnt 8c- 
curitg Com., 651. 

Admissions - Declaration of agent 
tending to show negligence compe- 
tent as  against principal, Slzderson 
11. Once Supplies, 142. 

Adverse Possession-Claim of, in pro- 
cessioning proceedings, Plemmons v. 
Cutshall, 506 ; possession against 
husband does not affect wife's 
dower, Bay c. Exum d Co., 378; 
adverse possession of public alley, 
Lee v. Walker, 687. 

Affidavit-General objection to affi- 
davit in due form challenges its 
competency en mansc, Cotton Mill 
Go. v. Textile Workers Union, 748. 

Agency-See Principal and Agent. 

Agents-Declaration of agent tending 
to show negligence competent a s  
against principal, Anderson v. Of- 
fice Supplies, 142. 

Agriculture-Failure to supply equip- 
ment entitles purchaser to  return 
tractor and recover consideration, 
McLawhoy v. Briley, 394. 

Aiding and bbetting-Aiding felon to 
escape arrest, S. v. Sherian. 30; in 
commission of crime, S. c. Holland, 
354; S. v. Mintm, 716. 

Airplanes-Accident causing death of 
gratuitous passenger, Bruce v. Flu- 
ing Service, 79. 

Alcoholic Beverage Control Act-See 
Intoxicating Liquor, 168. 

Alibi-Charge on held without error, 
S. v. Xintoqt, 716. 

Alienation-Valid devise in trnst can- 
not be unreasonable restraint on, 
McQucen 1.. Truut Co.. 737. 

Alimony-See Divorce and Alimony. 
dllegata-And probata must corres- 

pond, Freeman v. Pol~dcr, 294. 
Alleys-Rights of purchasers and pnb- 

lic in streets and alleys dedicated 
to public, Lee v. Walker, 687 : rule 
that  no statute runs against city in 
regard to streets and alley9 dedi- 
cated to public, Lee v. Wallcer, 687. 

Amendment-Of pleadings. Goldston 
Bros. c. Newkirk, 279. 

Anesthetic-Death resulting from ad- 
ministration of ether to patient hav- 
ing a cold, Jackson v. Banitam'una, 
222. 

Anoxia-Death resulting from admin- 
istration of ether to patient having 
a cold, Jackson v. Sanitarium, 222. 

Answer-See Pleadings. 
Anticipation-Party is not required 

to anticipate negligence on part of 
another, Johnson v. Bell, 522; fore- 
seeability essential of proximate 
cause, Hall v. Coble Dniries, 206; 
Deese v. Light Co., 558; intervening 
act does not insulate negligence if 
such act is foreseeable. Price v. 
Monroe. 660. 

Appeal and Error-Appeals from Em- 
ployment Security Commission, Em- 
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ployment Security Corn. v. Monsees, 
69; I n  r e  Employment Security 
Cfn~z.. 651; appeal and review of 
award of Industrial Commission, 
Pwscms v. Swift & Co., 580; right 
to appeal in contempt proceedings, 
Luther u. Luther, 429; Cotton Mill 
Co. v. Textile W o r k a s  Union, 545 ; 
appeals in criminal cases, see Crim- 
inal Lam; nature and extent of a p  
pellate jurisdiction, TYoodard v. 
Clark, 215; I n  r e  Employment Se- 
curity Com., 651; premature ap- 
peals, Sadlcr v. Sadler, 49; Muse v. 
Muse, 20.3 ; Raleigh v. Edwards, 
528; exception to signing of judg- 
ment, Dcaton v. Deaton, 538; ex- 
ceptions to findings of fact, Dil- 
lingham v. Blue Ridge Motors, 171; 
S. v. Brock, 391; Pate v. Hospital, 
637: objections and exceptions to 
evidence, Grandy v. Walker, 734; 
exceptions to charge, Price v. Mon- 
roe, 666; misstatement of conten- 
tion must be brought to court's at- 
tention, Williams v. Raines, 452; 
theory of trial, Leggett v. College, 
595; Cotton Mill Co. v. Textile 
Workw's Unim, 748 ; pleadings 
necessary part of record, Smoalc v. 
n'ewton, 451 ; conclusireness of rec- 
ord, Dellinger v. Clark, 419; Hagan 
v. Jenkin8, 425; Gvandy v. Walker, 
734; Supreme Court will not chart 
course of trial, Grandy v. Walker, 
734; error cured by verdict, Wil- 
Eium.9 v. Raines, 452; harmless and 
prejudicial error, Bruce v. Flying 
Rfrvice, 79; Lambroe v. Zrakaa, 
287 ; Freeman v. Ponder, 294 ; Wood- 
a rd  v. Mordecai, 463; Hanaley v. 
Tilton, 3 ; I n  r e  Will 07 Kemp, 495 ; 
Tippite v. R. R., 641; matters re- 
viewable, R7ard v. Cruse, 388; evi- 
dence reviewable in injunctive pro- 
ceedings, Clilzard v. Lambeth, 410 ; 
findings supported by evidence con- 
clusive, Briggs v. Briggs, 450; non- 
suit reversed for exclusion of com- 
petent evidence, Cfrandf/ v. Walker, 
734; law of the case, Bruce v. Fly- 
ing Service, 79; stare decisis, Ward 
v. muse, 388; interpretation of de- 
cision, Hagan v. Jenkins, 425; pro- 

ceedings in lower court after re- 
m:~nd. Goldeton Bros. v. Newkirk, 
279. 

Al111t~ara1ice-Filirig demurrer for fail- 
ure of complaii~t to  state cause is 
general appearance waiving service, 
Hospital s. Joint Committee, 673. 

Arbitration and -4 ward-Act does not 
apply to agreements contained in 
original contract and such agree- 
ments cannot bar action, Skinner 
v. Gaither Corp., 385. 

Arrest and Bail--Right of officer to 
arrest without warrant, S. v. P I / -  
low, 146; force permissible in mak- 
ing arrest, s. v. Brannon, 474; right 
to bail, S. v. Pillow, 146: liabilities 
on bail bonds. i?. v. Brock, 391. 

Arson-R. v. Cash, 292. 
Assault-Plea of former jeopardy 

upon trial after mistrial, S. v. 
Brock, 390 ; circumstantial eridence 
held sufficient to show defendant 
was aider in commission of assault, 
S. 2;. Holland, 354. 

Assignments of Error-See Excep- 
tions. 

Associations-Labor union as  subject 
to suit, Stafford v. Wood, 622. 

Assun~ption of R~sk-Not defense in 
action against employer not subject 
to Cbmpensation Act, Yuldrozo 2;. 

Weinstein, 587. 
Attorney and Client-Attorney may 

not represent both sides, Hall v. 
Sll ippers Expre.w, 38. 

Attr:ictive Nuisance-Fitch r .  Scl~mjn 
Village,, 632. 

Automobiles - Accidents a t  grade 
crossings, Herrldon v. R. R., 9 :  
MeRoy &. Co. v. R. R., 672; right of 
operator of parking lot to contract 
against negligei~ce, Insurance Asso. 
v. Parker, 20 ; automobile liability 
insurance, Johitsm v. Casualty Co., 
25 ; collision insurance, Blackwell v. 
111-s. Co., 559; skidding of motorist 
into excavation along street. Pres- 
ley v. Allm & Co., 181 ; Price v. 
dl@nroe, 666 : Compensation Act as  
precluding common law action 
against employer or its representa- 
tive, Warner v. Leder, 727 ; consent 
judgment a s  pi-ecluding defendant 
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from maintaining in later action by 
another party that plaintiff in for- 
mer action was joint tort feasor, 
Herring v. Cwch Co., 51: turning 
without signal, Bndererin v. OflW 
Supplies, 142 ; stopping, parking and 
lights, Hall v. Coble Dairies, 206; 
Powell v. Lloyd, 481 ; intersections, 
Johnson v. Bell, 522: Fowler v. At- 
lantic Co., 542; Donlol, v. Snyder, 
627; clearance lights, Hansky v. 
Tilton, 3 ; passing rehicles travel- 
ing in same direction, A411derson v. 
Ofice Supplies, 142; Walker v. 
Bakeries Co., 400: negligence and 
proximate cause. Hall v .  Coble 
Dairies, 206 ; concurring and inter- 
vening negligence, Baker v. TVootm, 
107 ; McHenry v .  Wootcn, 110 ; Hall 
v. Cobk Daides, 206: sufficiency of 
evidence on issue of negligence, 
Hansley v. Tiltolt. 3: Powell u. 
Lbyd,  481; Johnson c. Bell, 522; 
Fmoler v .  Atlantic Co.. 542: Don@ 
v. S n ~ d e r ,  627; nonsuit for contrib- 
utory negligence. Harrsley v. T i l t m ,  
3 ; Anderson v. O n r e  Supplies, 142 ; 
Powell v. Lloyd, 481; Fnwler v. At- 
lantic Co., 542 : Johnson v. Bell, 
522 ; Donlop v. Stiudcr, 627 ; imput- 
ing negligence to passenger, Price 
v. Monroe, 666: parties liable to 
guests or passengers, Read v. Roof- 
ing GO., 273; Price v. Monroe, 66%; 
actions by or  against owner, Evens 
v. Morrow, 66; 9nderscnt v. Oflcc 
Bupplies, 142 ; culpable negligence 
in driving, S. 2.. YcLean, 283; 
drunken driving. 8. c. Pillow, 146; 
8. v. Xirknian, 670. 

Aviation-Liability to gratuitous pas- 
senger, Bruce v. Fl2ling Service, 79. 

Award-See Arbitration and Award. 
Bail-See Arrest and Bail. 
Bailment-Public parking lot proprie- 

tor may not contract against negli- 
gence, Ins. Asso. v. Parkel., 20. 

Barriers-Failure to erect before ex- 
cavation along or tlcross street, 
Prealey v. A l h  & Go., 181; Price 
v. Monroe, 666; duty of employer 
to provide before ope11 pit, Muldrow 
o. Weinstein, 587. 

Bastards-Willful failure to  support. 
8. v. Shaa-pe, 154. 

Best and Secondary Evidence-Free- 
man 2;. Ponder, 294; Qi~evcdo v. 
Dean$, 618. 

Bill of Particulars-8. 2;. Gibbs, 259. 
"Blowing Lilie a n  Adderu--Interrup- 

tion of witness by coughing of dep- 
uty sheriff, S. v. Kirlinaan, 670. 

Board of County Commissioners-81- 
location of funds from bond issue 
from one school to another for con- 
solidated physical educational plant, 
Afanldin v. AfcAden, 501. 

Bodily Heirs-When used a s  dcscrip- 
tio pereonarum embraces childreu. 
gmntlchildren, and other lineal 
descendants, Trust C'o. 2.. T17addell, 
34. 

Bond Issue-Allocation of funds from 
bond issue from one school to an- 
other for consolidated physical edu- 
cational plant, Moulrlirl c. N c $ d ~ , r ,  
501. 

Boundaries--Jfoore v. TVl~itle~, 150 : 
Pkntmons v. Cwtshall, 506. 

Brain Operation-Liability of patient 
and husband for surgeon's fees, 
Lanzbros v. Zrakas, 287. 

Breaking and Entering-See Bnrg- 
lary. 

Bridges - Automobile accident a t  
bridge, H n n s l e ~  v. Tilton, 3. 

"Broadside Exceptions"-To findings, 
Dillinghum 1'. Uihe Ridge Motors. 
171; S. e. Brock, 391: exception 
and assignment of error held inef- 
fectual as, Price v. Monroe, 666; 
general ohjection to affidavit in due 
form challenges i ts  competency en 
massc, Cottvn. Mill CO. v. Temtile 
Workers Cnion, 748 ; general objec- 
tion to deposition is, nnd does not 
present competency of any particn- 
lar part. Qrandg v. Walker, 734. 

Builder's Hisk Fire Insurance-Cuth- 
vcll v. Itts. Co., 137. 

Building Permit-Mandantue to com- 
pel issuance of, Lee v.  Wallm, 687. 

Burden of Proof-In cal-eat proceed- 
ings. I n  re Will of Morrow, 365; 
burden of proving contributory neg- 
ligence is on defendant, Powell v. 
Llol~d, 481: upon issue of dfvisavit 
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vel m n ,  In r c  Will of Kemp, 495; Circumstantial 13ridence-Sufficiency 
ill p~0CeS~i0ni1lg proceedings, P k m -  of to  withstand nonsuit, S. v. 
n u m  v. Cutehall, 506 ; is stibstantial P a r k a ,  236 ; S. v. Holland, 354 ; 
right, Tippite v. R. R., 641: may S. v. Tew, 612; in civil cases, Hat  
not be changed by language of con- Shops v. Ins. Co., 698. 
tract, H a t  Shops v. Ins. Go., 698; Cities-See Municipal Corporations. 
charge on alibi held without error, Civil Conspirarg-Muse u. ~ o , - & m ,  
S. v. Minton, 716. 103. 

Burglary-S. v. Kimmer, 448. Civiliter .Uortu~~s-Doctrine of not 
Bus Companies-Franchise to city rwognized in this State, Bullock v. 

bus company to operate outside city 1 1 ~ 9 .  CO., 254. 
limits, Utilities Corn. v. Coach Co., Clearance Lights-Failure to have 
489. burning on rehicle more than 80 

Cabs-Assault and robbery of driver, inches wide, Ifansley 2;. l ' i l tm, 3. 
S. v. Holland, 354; municipality Clerks of Court--Appointment of ad- 
may not assess fee for franchises, ministrator, In re  Estate of Ed- 
Cab Go. v. Charlotte, 572. wards, 202 ; clerk's judgment within 

Capital Cases--Indictment for should jurdisdiction rc'8 judicata a s  to mat- 
not join counts for less offenses, ter presented, In r e  Canal Co., 374. 
S. v. Marsh, 101. Clerks of Recordw's Courts-Whether 

Carriers-Franchise does not limit assistant clerk of Recorder's Court 
coverage of liability policy, Johnson may administer oaths, Cotton Mill 
v. Casualty Co., 25: franchises, Co. v. Textile Workers Union, 545. 
Lltilities Corn. v. Coach C'o., 489; Codicils-Holographic, I n  re  Will of 
Cab Co. v. Charlotte, 572. Gatling, 561. 

Caveat Ernptw-Applies to pnrchase Coltl-Death resnlting from ndminis- 
a t  tan foreclosure, Wilmington v. tration of ether to patient having 
Yerrick, 46. cold, Jackson 1'. Sanituriunz, 222. 

Caveat Proceedings-See Wills. Collateral Attack - Of judgments, 
Cerebral Edema - Death resulting Hall 0. Shippel 8 ExPrcss, 38 ; Miller 

from administration of ether to V. Bank! 309. 
patient having a cold, Jackson v. Colli~ioll Insurance-B~ackzc?eLl V. Ins. 

Sanitarium, 222. Go., 559. 
certificate of Public Convenience and Commerce--Reqllirement of bond for 
 it^-^^ not necessary for soliciting agents of photographers, 
n~unicipality for  construction of S. ". N o b z e l J y  :15. 

power lines outside of corporate Conlmon Law-Arbitration, see Arbi- 

limits, ~ ~ i ~ ~ ~ h ~ d  v. washingtm, tration and Award; Compensation 

117. Act a s  preclnding common law ac- 

ccrtiorari-As remedy to review or- tion against employer or its repre- 

der executing suspended sentense, sentative, Warner v. Led<?-, 727. 

S. v. Rtallings, 265. Conipensation Act-See Master and 

Chair-Fall of patron over. Revis v. 
Om, 158. Conlplaint-See ]Pleadings. 

Character E v i d e n c e s .  v. Tew, 612 ; "Completed" - Within menning of 

S. v. Minton, 716. builder's risk fire policy, C~ithrell 
v. Ins. Go., 137. 

C h a r g e s e e  Instructions. Conipnlsory Reference-See Refer- 
Gharities-Charitable hospital not lia- ence. 

ble for negligence of emploseeq, concurring Negligence - Bal.ber v. 
Williams v. Hospital Asso.. 236. Ti700tcn, 107: :UcHorney v. Wootclr, 

Chief of Police-Right of to kill ill 110; right of defendant to have 
making arrest, S. v. Brannon, 474. another joined for contribution upon 

Children-See Infants. allegations that negligence of such 
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other concurred in producing the 
injury, Read v. Roofing Co., 273. 

Confessions-S. v. Marsh. 101. 
Conflict of Laws-Federal Govern- 

ment regulations control title to 
savings bonds, Watkins v. Sham, 
C m r .  of Revenue, 96: State statute 
in conflict with federal statute can- 
not be given effect, Lcggett v. Col- 
lege, 595 ; Taft-Hartley Act does 
not preclude State court from con- 
trolling strike in exercise of police 
power, Erwin Mills v. Textile Wwk- 
ere Union, 321; Cotton Mill Go. v. 
TestiZe Workcrs Cnion, ,545 ; tort 
action governed by lex loci, Jmaes v. 
Elevator Co., 512: E m n s  v. Mor- 
rw,  600. 

Consent Judgments-As rcs judicata, 
Herring u. Coacl~ Co., 31. 

Consignee and Consignor-Consignee 
of petroleum products as  employing 
unit, E'mploynzemt Security Com. v. 
Tinnin, 75. 

Conspiracy-Civil conspiracy, Muse v. 
Morrison, 1% ; criminal conspiracy, 
8. v. Parker, 236; 8. v. Bmson, 263. 

Constitutional Law - State police 
power, S. v. Moblcy, 53; Erwin 
Mil l s  v. Temtik Workers Union, 
321 ; Cotton Hill  Co. v. Textile 
Workers Union, 545; exclusive 
emoluments, Duvcan v. Charlotte, 
86; due process, I u  re Estate of 
Edwards, 202; full faith and credit 
to foreign judgments, Sadler v. Sad- 
ler, 49; Laughridge v. Lovejoy, 663; 
interstate commerce. N. c. Mobley, 
55 ; federal statutes control, Leggett 
v. College, 595; authority of Legis- 
lature over municipal corporations, 
Qrimcaland u. Wasl~ington, 117 ; 
right of city to take over water and 
sewer systems in suUivision with- 
out paying compensation, Spaugh v .  
Wineton-Salem, 708 ; supervisory 
jurdisdiction of Supreme Court, I n  
r0 Sellers, 648. 

Constructive Fraud-3Iiller v. Bank, 
309. 

Constructive Possession-Of intoxi- 
cating liquor, S. v .  Fuqtia, 168; of 
stolen property, S. v. Ellers, 42. 

Constructive Trusts-Does not arise 
where debtor improves property 
with money borrowed, McGurk v. 
Moore, 248. 

Contempt of Court-Order in  per- 
sonant appealable since failure to 
comply would subject defendant to 
contempt proceeding, Sndler v. Sad- 
ler, 49; punishment a s  for contempt 
appealable. Luther 2;. Luther, 429 ; 
Cotton Mil l  Co. v. Textile Workers 
Cnion, 545; distinction between pro- 
ceedings in contempt and as  for 
contempt, Lwther v. Luther, 429; 
wilful1 disobedience of court order, 
Erwin Mills v. Textile Workers 
Cwiow. 351; Cotton Mill Co. c .  T e a  
tile Tl'orkcrs Union, 748; refusal to 
sign consent judgment not con- 
tempt. Luther c. Luther. 429. 

Contentions-Statement of contentions 
held erroneous as  expression of 
opinion, 8. v. Pillow, 146; misstate- 
ment of must be brought to court'q 
attention in apt  time, Williams v. 
Raines, 452; S. v. Brannon, 474. 

Contingent Remainders-Trust Co. v. 
Waddell, 34: Bunting a. Cobb, 132; 
Pridgen v. Tyson, 199. 

Continuance-8. v. Parker, 236. 
Contractors-Liens of, Assurance So- 

ciety v. Basnight, 347 ; agreement 
to arbitrate differences under con- 
struction contract, Skinner 1.. 

Gaithe, Corp, 385. 
Contracts-Action for breach of con- 

tract to devise, Anderson v. Atkin- 
son, 271; agreements to arbitrate 
differences, see Arbitration and 
Award; to convey, see Vendor and 
Purchaser; of sale, see Sales: of 
employment, Hagan, v. Jenkins, 425 ; 
coutempt proceedings mill not lie 
to compel signing of contract, 
Lutlmr 2;. Luther, 429; parol evi- 
dence affecting written agreements, 
McLawhon 2;. Briley, 394; parking 
lot operator cannot contract against 
negligence. Ins. Asso. v. Parker, 20; 
breach of entire contract entitles 
other party to return property re- 
ceived and recover consideration, 
McLawhon v. Briley, 394 ; third 
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purty beneficiary may sue, Jones v. 
Elevator Co., 512. 

Contribution-Consent judgment as  
precluding defendant from main- 
taining in later action by another 
party that plaintiff in former nctfon 
mas joint tort feasor, Herrhg v. 
Coach Co., 51; right of defendant 
to have another joined for contri- 
bution upon allegations that negli- 
gence of such other roncnrred in 
producing the injury, Read 1'. Roof- 
ing Co., 273. 

Contributory Negligence-Xonsuit on 
ground of, Hanaleu 2'. Tilfmc, 3 ; 
Anderson v. Once Sirpplies. 142; 
Sawyer v. R. R., 164: Prcslcy v. 
Allen & Co., 181 ; Powell v. Lloyd, 
481; Fowler v. Atlantic Co.. 542; 
Donlop v. Snyder, 627: Price v. 
Monroe, 666; of driver cansing ac- 
cident a t  crossing, McRo?i & Co. v. 
R. R., 672 ; issue should not he sub- 
mitted when defendant's evidence 
raises mere conjecture, Bruce P. 

Flljing Service, 79; must he prop- 
erly pleaded, Bruce c. Flftiny 8cm1- 
ice, 79; burden of proving contribu- 
tory negligence is on defendant, 
Potuell v. Lloyd, 481; of fellow 
servant not defense in action 
against employer not subject to 
Compensation Act, Muldrow v. 
Weinatein, 587. 

Convicts and Prisoners-Doctrine of 
civilitm nwrtuus does not apply in 
this State, Bullock v. Ins. Co., 254. 

Corporations-Setting aside judgment 
against for surprise, excusable neg- 
lect, Pate v. Hospital, 637 ; right of 
stockholders t o  compel declaration 
of dividend, Baines v. Mfg. Co., 331 ; 
right to  enjoin issuance of addi- 
tional stock, Gaines e. Nfg .  Co., 
340. 

Corroborating Evidence-Competency, 
Woodard v. Mordecai, 463. 

Coughing-Interruption of witness by 
coughing of deputy sheriff. S.  5.  

K i r k m a ,  670. 
Counties-Allocation of funds from 

bond issue from one school to an- 
other for consolidated physical edu- 

cational plant, Mauldin v. Modden, 
501. 

Courts-con temp^, of court, see Con- 
tempt of Court; appeals, see A p  
peal and Error ; supervisory jnris- 
diction of Supreme Court, In re 
Sellers. 648; Supreme Court has no 
original jurisdiction to declare and 
define estate conveyed by will, 
Wwdard v. Clark, 21s;  stare de- 
cisis, Ward v. Cruse, 388; when 
Supreme Court is evenly divided in 
opinion affirmance of judgment is 
not prwedent, S. v. Brock, 390; 
Superior Court has jurisdiction to 
approve settleiment for widow's 
years support a n d  for dower, Trust 
CO. v. Waddell. 454; court has dis- 
cretionary power to set aside answer 
to  one issue and order partial new 
trial, Musc v. Muse, 203 ; discre- 
tionary setting aside of verdict not 
reviewable, TT'tr rd v. Cruse, 388 ; 
jurisdiction of court of equity to 
modify trusts. Brooks c. Dirck- 
worth, 549: waiver of jury trial 
and trial hy court, Tt'oodard v. 
Nordecai. 463 : jurisdiction of judge 
to hear motion out of county or out 
of term by consent, Heuser v. Heu- 
ser, 293; Dellirlger v. Clark, 419; 
concurrent criminal jurisdiction of 
Superior and Recorder's Courts, 8. 
v. Parker, 236; court must observe 
limits of its own jurisdiction, Staf-  
ford v. Wood, 622; no inherent 
right of appeal from State board, 
I n  re Employment Securit~j Corn., 
651 ; one judge may not review order 
of another, Hall v. Shippws Ex- 
press, 3 s ;  condlict of law%, state 
and federal, Watkina v. Shato, 96;  
Erwin Mills v Textile Workers 
Uflimz, 321 ; Coti'oq Mill Co. v. Tex- 
tile Workers Union ,  545; Ilggett 
27. Collcye. 595; laws where injury 
occurs govern, Jones v .  Elevator 
Co., 512 : Evans 2.. Mom-ow. 600. 

Covenants -- Restrictive covenants, 
Eant Ride Bilildcrs v. Brown, 517; 
to repair. G~rerr!~ v. Trust Co., 644. 

Criminal Conspirc~cy-S. v. Parker, 
236. 
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Criminal Law-Particular crimes see 
particular titles of  crimes ; indict- 
ment and warrant see Indictment 
and warrant; aiders and abettors, 
S. v. Holland, 354; S. 2'. Millton, 
716; accessories after the fact, 8. 
.rl. Sherian, 30; jurisdictiol~ where 
recorder and superior court have 
concurrent jurisdiction, R. c. Parker, 
236; appeals to superior court, 8. v. 
Meadows, 657; plea of nolo con- 
tendere, S. v. Horne, 115: pleas in 
abatement, S. v. Parker. 236; for- 
mer jeopardy, S, v. Brocli, 390: S. v. 
Wilson, 552 ; fingerprints. S. 21. Tew. 
612; confessions, S. v. Marsh, 100; 
attempt by defendant to procure 
false testimony, S. v. Minton, 716; 
hearsay evidence, S. v. Fuqzw, 167; 
8. v. Benson, 263; photographs, S. 
v. Tezu, 612; character evidence of 
defendant, S. v. finton, 716; S. 2;. 

Tew, 612; character evidence of  
witness, 8.  v. Minton, 716: rebuttal 
of matter brought out on cross- 
examination, 8. v. Yinton, 717; 
search warrants, S. v. Jenkins, 112; 
continuance, S. v. Parker. 236 ; chal- 
lenge to evidence must be presented 
by objection, S. v. Fuqua, 167; con- 
duct of  witnesses, s. v. Kirkman, 
670; consideration of  evidence on 
motion to nonsuit, S. v. Clark, 192: 
S. v. Holland, 354; evidence which 
raises mere conjecture insufticient, 
S. v. Ellers, 42 ; sufficiency of cir- 
cumstantial evidence, 8. v. Parker, 
236: 8. v. Hollmd, 354; S. v. Tew, 
612; general motion to nonsuit does 
not present question of sufficiency 
of evidence as to any one count, S. 
t.. B m o n ,  263; 8. v. Marsh, 100; 
instructions to  jury, S. v. Sherian, 
30; 8. v. McLean, 283; 8. v. Wash- 
ington, 531; S, v. Brannon, 474; 
8. v. Pillmo, 146; S. v. Shinn, 397; 
S. v. Kirkman, 670: 8. v. Minton, 
716; S. u. Marsh, 101; setting aside 
verdict for newly discovered evi- 
dence, S, v. Ellers, 42; plen of nolo 
contendere held not to support 
judgment, S. v. Horne, 115; judg- 
ment held to identify indictment 
with certainty, I n  re Sellers, 648; 

severity of  sentence, In  re Sclkr8, 
648 ; 5'. v. Meadowe, 657 ; concurrent 
sentence, I n  rc Sellers, 648: sus- 
pended judgments and executions, 
B. v. Stallings, 285; Supreme Court 
will take cognizance of  patent error 
en mero mutu, I% re Sellers. 648; 
State may not appeal from order 
sustaining plea of  former jeopardy, 
S. v. Wihon, 552; appellant must 
make up and serve record. R. v. 
Jenkins, 112; necessary parts o f  
record, S. v. Jenkins, 112 : S. v. 
Dobbs, 560; form and requisites of 
objections and exceptions. S. v. 
Jakina,  112; misstatement of con- 
tentions must be brought to court's 
attention, S. v. Brannon, 474: harm- 
less and prejudicial error. 8. v. 
Marsh, 100; 8. v. Jenkins. 112; 
S. v. Branmn, 474; S. v. Cash, 292 : 
S. v. Tew, 612 ; S,  v. Kirkmum, 670; 
S. v. Mintcm, 716; determination 
and disposition of cause. S. v. 
Parker, 236; S. v. Bmsov. 263; 8. 
v. Brock, 390; In  re Selkrs, 648. 

C~oss-Action-Herring v. Coach CO., 
51 ; Barber a. Wooten, 107 : Read v. 
Rooflng Co., 273. 

Crossings-Accidents at grade cross- 
ings, Hernde v. R. R., 9 ;  McRoy &- 
Co. v. R. R., 672. 

Crossties-Liability of  railroad for 
striking child on, Tippite 1.. R. R., 
641. 

Culpable Negligence-In driving car 
held sufficient for jury on charge 
of  manslaughter, S. v. McLean, 283. 

Curtesy-Estates by, Blankenship v. 
Blankaship, 162. 

CurvesStatu te  regulating passing 
on, Walker v. Bakaies Co.. 440. 

Damages-Pleading, Oberholtzer v. 
Huffman, 399; Taylor v. Bakery, 
860. 

Dance Hall-Fa11 of  patron over 
chair, Rcvh v .  O f f ,  158. 

Deadly Weapon-Presumptions from 
killing with, takes case to jury, 8. 
v. Brannon, 474. 

Death-Action against surgeon for 
death of patient, Jackson v. Sani- 
tarium, 222 ; only administrator may 
sue for wrongful death, Evans v. 
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Nomow, 000 ; joint tort-feasors may 
be held liable, McHorWy v. Wooten, 
110; doctrine of c ivif i t~r  morfuus 
not recognized in this State, Bul- 
lock v. Ins. C'o., 254. 

Declarations-Of agent tending to 
show negligence competent as  
against principal. Andcrson v. Of-  
f iw Supplies, 142; of agent a s  to  
agency incompetent, Lambros v. 
Zmkas, 287. 

Dedication-Lee v. Walkcr, 687. 
Deed of Separation-As release of 

right of curtesy, Blamkenship v. 
Blmmkenahip, 162; annulled by re- 
sumption of marital relations, 
Cmpbell  v. Campbell, 188. 

Deeds-Ascertainment of boundaries, 
see Boundaries; contracts to con- 
vey, see Vendor and Purchaser; re- 
strictive covenants, East Side Build- 
ers v. Brown, 517. 

Deeds of Trust-See Mortgages. 
Default-Pleading not served cannot 

entitle party to judgment pro eon- 
fesso, TVilmingto?~ v. Menick, 46 ; 
motions to set aside for surprise, 
Dillingham v. Blue Ridge Hotors, 
171; Pate v. Hospital, 637. 

Deliberation-Drunkenness as  affect- 
ing ability t o  premeditate and de- 
liberate, S. v. Marsh, 101; conduct 
immediately before and after homi- 
cide competent upon question, S. v. 
Marsh, 101. 

Demurrer-See Pleadings. 
Dependents-Right to  compensation 

under Workmen's Compensation 
Act, Parscms v. Swift & Co., 380. 

Depositions-General objection to is 
broadside, and does not present 
competency of any particular part. 
Grandy v. Walker. 734. 

Deputy Sheriff-Interruption of wit- 
ness by coughing of, S. 2'. Iiirkn~ar!. 
670. 

Descent and Distribution-Right to 
compensation under Workmen's 
Compensation Act, Parsol~s 1;. Swift 
& GO., 580 ; right of parents to in- 
herit, Jackson a. Langlefl, 243. 

Description-Specific description con- 
trols the general, Mool-c v. TVhitley, 
150. 

Devisavit Vel A'tm-Issue of is for 
jury and not court, IIL r e  Will of 
Morrow, 365 ; burden of prnof upon 
issue of, I n  re Will of ArJttap. 485 : 
is not involved in action to con- 
strue will, Coppcdge I . .  Coppt dvc', 
747. 

Devise--See Wills. 
Directed Verdict--May not be entered 

in favor of prcrpounders in caveat 
proceedings, In 1-e W~11 of Ilort olv .  
365. 

Disabili ty--Comp~~tatio~~ of c20mptw- 
sation for partial permant\nr tli- 
ability nnder Compensation Act, 
Hill v. DuBosc, 446 

Discretion of Court-Court hn- d i>  
cretionary powfbr to set a.itle 811- 

swer to one i s u e  and order p:rrti.lL 
new trial, Must v. Ifuse, 205: tli* 
cretionary setting nside of rc.rtlic.t 
not reviewable, Wa? tl r.  Ct.rtsc'. 358. 

Discretionary Acts - l/n)rtintt~ us to 
compel performance of, Hosprtnl v. 
dolwt Comnzittrt, 673. 

Discretionary Power - Of tnlster, 
TVoodard v. MOT decni, 4tX 

Diseases-Heart disease of firenu111 :Iq 

occupational disease, D~rtrrtrti 1.. 

Cltnrlotte, 86 ; tenosynoritis ns or- 
cupational disease, Hc~rl-?/ ?.. TA atlter 
Co., 126. 

Dismissal-Of action, power of trial 
court after verdict, Val-d I . .  Crrisr, 
388; by judgment of nonsuit, see 
No~lsuit. 

IXsposition, Power. of-llottb 1.. Hot.- 
per, 14:  TVoodard v. Clark. 215. 

Ditch-Failure to erect gu:~rd rails 
before excavatic'n along or across 
stwet, Preslcy 2;. -411~11 CC Co.. 181; 
Prire v. Mmroe, 666. 

Dividends-Right of minority ~ t o c k -  
holder to have declnred. Gai~tt x I . .  
Nfg. Co., 331. 

Divorce and Alimony-Refnsnl of 
wife to sign consent jndgni~nt  v t -  
tling action between litJr-elf nntl 
husband held not contempt. Lrcthrt 
v. Luther, 429 ; r:eparntion. lfnllrzrrl 
1'. Xallard, 654; pleadinp. Denfo,~ 
v. Deatun, 538; alimony prrrdctrtr~ 
life, Briggs v. BI-iggs. 4 3  : nlimony 
without divorce, Deaton 1 . .  Dc atwr. 
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538; Cunningham v. Cunningham, 
1; custody of children, H e w e r  v. 
Heuser, 293; foreign decrees, gad- 
Zer v. Sadler, 49; Laughridge v. 
Lovejoy, 663. 

Doctrine of Civiliter Movtuua-Not 
recognized in this State, Bullock v. 
Ins. Co., 264. 

Doctrine of Stare  Decieia-Ward v. 
Cruse, 388. 

"Doing Business in this StateM-For 
purpose of service on Secretary of 
State, Stafford v. Wood, f322. 

Dominant HighwaysJohnson  v. Ben, 
522. 

Dower-Refusal of wife to sign con- 
sent judgment settling action be- 
tween herself and husband held not 
contempt, Luther v. Luther, 429; 
land t o  which dower attaches, Goy 
v. Exum & Go., 378; Truat 00. v. 
Waddell, 454. 

Drainage Dist~icts-Canal Co. v. 
Keys, 380; I n  re  C a n d  Co., 374. 

Drunken Driving-S. v. Pillow, 146; 
S. v. Kirkmaw, 670. 

Drunkenness-As affecting ability to 
premeditate and deliberate, S. v.  
Marsh, 101. 

Due Process of Law-Guarantees ju- 
dicial hearing, I n  r e  Estate of Ed- 
roads, 202; right of city to  take 
over water and sewer systems in 
subdivision without paying compen- 
sation, spaugh v. Winaton-Salem, 
708. 

Duty to Retreat-Person upon whom 
murderous assault is made is not 
under, 8. v. Waahilcgton, 531. 

Dwelling-Prosecution for arson, S. v. 
Cash, 292 ; restrictive covenants 
against two family dwelling, EHt 
Side Buildera v. Brvum, 517. 

Easements - Right of way over 
abandoned highway, Clinard v. 
Lambeth, 410. 

Edema-Death resulting from admin- 
istration of ether to patient having 
a cold, Jackson v.  Badtarium, 222. 

Education-See schools. 
Egress--Right of way over abandoned 

highway, Clinard v. Lambetk, 410. 
Ejectment-Processioning proceeding 

does not involve title, P l e m m m  u. 
Cutshall, 506. 

Elections-Freeman v. Ponder, 241. 
Electricity-Construction of power 

lines by municipality, Qrimceland v. 
Washington, 117 ; electrocution of 
person felling tree across power 
line, Decse v. Light Co., 558. 

Elevator-Fall down elevator shaft, 
Jm.ee v. Elevator Co., 512. 

Embezzlement-By employee within 
coverage of indemnity contrnct, 17nl 
Shopa v. Im. Co., 898. 

Eminent Domain-Right of city to  
take over water and sewer systems 
in subdivision without paying com- 
pensation, Spawgh v. Winston-Sa- 
lem, 708; party may intervene to 
assert claim to land, Raleigh v.  
Edmrda, 528. 

Employer and Employee-See Master 
and Servant. 

Employme~it Security Commission- 
Employment Security Cnm. v. M m  
awe, 69; Employmat  Securitu Om. 
v. Timin, 75 ; I n  r e  Employnaent 
Securltu Com., 651. 

En Masae-General objection to depo- 
sition is broadside and does not 
present competency of any particu- 
l a r  part, Qrandy v. Walker, 734; 
general objection to atfidavit in due 
form challenges i ts  competency en 
masse, Cotton Mill Co. v. Teatile 
Wwkera Union, 748. 

Entire and Ilivisible Contracts-dlc- 
Lawhon v. Briky,  394. 

Entireties, Estates by-Either tenant 
by entirety may move to cancel un- 
authorized lia pendens, McGwk v. 
Moore, 248; devise based on er- 
roneous belief that lands were held 
by entirety, EPrd v. ERrd, 607. 

Equity-Vesting of equitable estate, 
Jackson v. Langley, 243; courts of 
equity have jurisdiction to compel 
corporation to declare dividends, 
Gainea v. Mfg. Co., 331; may re- 
strain majority stockholders from 
issuing additional stock, Gainea v. 
Mfg. Co., 340; Superior Court has 
jurisdiction to approve settlement 
for widow's year's support and  for 
dower, Trust Co. v. WaddeR, 454; 
jurisdiction of court of equity to 
modify trusts, Brooks v. Dwkwwtli,  
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549; right to recover for money re- 
ceived, Ouswu v. Trust Co., 644; 
laches, E w t  Side Builders v. Broum, 
517 ; injunctions, see Injunctions. 

Escape-Aiding felon to escape ar-  
rest, S. v. She&n, 30. 

Escrow-Guy v. Baer. 276. 
Estates-Created by deed see Deeds ; 

created by will see Wills ; surrivor- 
ship in personalty, Bunting v. Cobb, 
132. 

Estates by Entireties-Either tenant 
by entirety may move to cancel un- 
authorized lis pendens, McGurk v. 
Yoore, 248; devise based on er- 
roneous belief that lands were held 
by entirety, Efird v. Efird, W7. 

Estoppel-By judgment in partition 
proceedings, Southerland v. Potts, 
268; by judgment in proceedings to 
assess drainage assessments, I n  re 
Canal Go., 374; municipality held 
estopped from asserting any rights 
to alleys dedicated to public, Lee 
v. Walker, 687; sufficiency of plead- 
ing of estoppel, hli lkr  v. Bank, 309. 

Ether-Death resulting from admin- 
istration of to  patient having a cold, 
Jackson v. Sanitarium, 222. 

Evidence-In criminal prosecutions 
see Criminal Law and particular 
titles of crimes ; order of admission 
of evidence, objections and excep- 
tions, see Trial ; expression of opin- 
ion by court on evidence in instruc- 
tions, 8. v. P i l l w ,  146; 8. v. Min- 
ton, 716; evidence competent to cor- 
roborate witness, Woodard v. Trust 
Go., 463 ; evidence competent to im- 
peach witness, Frcemun v. Ponder, 
294; admission of evidence compe- 
tent for restricted purpose, Jacksmt 
v. Banitarium, 222; general objec- 
tion to affidavit in due form chal- 
lenges its competency en mnsse, 
Cotton Mill CO. v. Textile Workers 
U?ti@n, 748 ; general objection to de- 
position challenges its competency 
en messe, Gram& v. Walker, 734; 
incompetent evidence admitted with- 
out objection may be considered by 
jury, 8. v. Fuqua, 168; relevancy 
and materiality in general, Freenmn 

transactions, hran81ey v. Tilton, 3 ; 
rebuttal of facts or inferences ad- 
duced by adverse party. Woodard 
v. Mordecai, 462 ; best and secondary 
evidence, E'rentmn v. Pond( I-. 294 ; 
Quevcdo v. Deans, 618: parol evi- 
dence affecting writings. Ilcl,a~oho)c 
v. Brilcll. 394; Uost v. Bost. ,754; 
parol evidence :: s to coutracts within 
statute of frands, Roclilin v Cotr- 
8truclion Co., 443 ; par01 evidence ill 
ascertaining bcundaries, Plcninmt/.s 
v. Cutshall, .506 : hearsay el i t l e i i ~ ~  
Lumbros v. Zra kas. 287 ; Frcc~n~a/~  I .  

Ptmdw, 294 ; atlmissions and decl:r- 
rations of agenls, Anderson I . .  O @ w  
Supplies. 142 ; declarations ;I.: ta) 
mc'ntal state, TVoodnrd v. 4lo) edcu i. 
463: handwriting testimony. In r(  
Will of  Gatling, 561 : expert niwy in 
rade prorince of  jury in matter\ of 
science. R I T ~ C  v. Fl?/i~cg Acrcicr.. 
79:  setting aside rerdict for nen-lp 
discovered evidence, S. v. Ellov.  42 : 
burden of prooi', Hat Shops r.  Ins. 
Co.. 698 ; harmless and prejudicial 
error in admission or excluqion of. 
Bruce v. Fl~inir Scrvicc, 79:  I,an~ 
bros v. Zralcas, 287; Frcwnu~r 1 . .  

Ponder. 2% ; T1700dard v. Jlordccni. 
463: K. v.  Branwn,  474: R. T. Tetc.. 
612; R. T. Iiirls~nan, 670: S. i .  .Wit/ 
toti, 716. 

Excaration-Slrid~ling of motorist into 
along street, Pn9sle!/ I,. Slletz & Co.. 
181; Price v. Monroe, 666. 

Exceptions-To evidence. S. T. Jew- 
kins, 112; sufficiency of to findings 
of fact, Dillingbam v. Blur Ridgc 
Motors, 171 ; R. v. Brock, 391 : Pate 
v. Hospit~l ,  637 ; to signing of jndg 
ment. Deaton v Deutm, 338; Par- 
son8 v .  Swi f t  t6 Co., 580: gmeral 
objection to deposition if I)rontlriclt~ 
and does not present competcnep of 
any particular part, ( f r u u d ! ~  
TYalkcr. 734 ; general objrctiol~ to 
affidavit in due form chnllengcs its 
competency cn maesc, Cotton Mill 
Co, v. Tcztile Tl'wkcrs r-ncon. 748 : 
exception and assignment of error 
held ineffectual as  broadside. Prire 
v. Monroe, 666; sufficiency of to 

v. Ponder, 294; similar facts and referee's finding$;, Moovc t.. TFhitle!y, 
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150; on appeal from Industrial 
Corn., Parsons v. Swift & Co., 580. 

Exclusive EmoulmentsCompensation 
Act providing that  heart disease of 
fireman should be compensable, 
Duncan v. Charlotte, 86. 

Excusable Neglect-Motions to  set' 
aside judgment for, Dillingham v. 
Blue Ridge Motors, 171; Pate v. 
Hospital, 637. 

Executors and Administrators-Action 
for brench of contract to devise, 
d n d a s o n  v. Atkinson, 271; right to 
attack foreclosure inures to heirs 
and not executor, Thon&pson v. Ins. 
Co., 434 ; appointment of adminis- 
trator, I n  r e  Estate of Edwards, 
202; sale of assets under provision 
of will, Doub v. Harper, 14; sale to 
make assets, Miller v. Bank, 309; 
widow's year's support, Trust Co. 2;. 

Waddell, 464; family settlement, 
Trust Co. v. Waddell, 454: final ac- 
count and settlement, Doub v. Har- 
per, 14 ; liabilities of administrator 
or executor, Miller v.  Bawi?, 309. 

Expert Testimony-Expert may in- 
vade province of jury in regard to 
matters of science, a r t  and skill, 
B r m e  v. Flying Service. 79: testi- 
mony of handwriting expert, I n  re 
Will of (fatling, 561; testimony of 
fingerprint expert, 8. c. Tew, 612; 
in action against surgeon for death 
due to  anoxia held jury might de- 
termine question of proximate cause 
without aid of, Jackson t-. Safli- 
tarium, 222. 

Expression of Opinion-Ry court on 
evidence. 8. v. Pillow, 146; S. v. 
Shiifn, 397 ; 8. v. Kirlimull, 670; 
P. v. Miatcnt, 716. 

Extrinsic Fraud-Miller c. Bunk, 309. 
Fact, Findings of-See Findings of 

Fact. 
Farm Machinery-Failure to  supply 

equipment entitles purchaser to re- 
turn tractor and recover consid- 
eration, McLawhon v. Bviley, 394. 

Federal Government - Taft-Hartley 
Act does not preclude State court 
from controlling strike in exercise 
of police power, Erwin Mills v. 
Textile Workers Union, 321 ; Cotton 

Mill Co. v. Tcmtile Workers 7lnion. 
545 ; federal statutes control. Leg- 
gett v. College, 595; federal govern- 
ment regulations control title to  
savings bonds, Watkins r. Shnw, 
Comr. of Revenue, 96; priority of 
taxes against receiver, Leggett v. 
College, 595. 

Fellow Servant-Negligence of not de- 
fense in action against employer 
not subject to  Compensation Bet, 
Muldrow v. Weinstein., 587. 

Fiduciaries-Constructive Fraud of, 
Miller v. Bank, 309. 

Filling Stations-Operator of as em- 
ploying unit within meaning of Em- 
ployment Security Act, Ernplo~ntent 
Securitg Com. v. Tinnin, 76. 

Findings of Fact-By Superior Court 
in trial by court by agreement, 
Woodard v. Mordecai, 463: conclu- 
sive when supported by evidence, 
Briggs v. Briygs, 450; sufficiency of 
exceptions to, Dillingham 2.. Blue 
Ridge 3Iotms, 171; S. c. Brock, 
391; Pate a. Hospital, 637: are  re- 
viewable in illjunction proceedings, 
Clinard v. Larnbeth, 410 ; snfficiency 
of exceptions to referee's Andings, 
Moore v. Whitlev, 150; court may 
make additional upon appeal from 
referee, Quevedo v. Deans, 618; of 
En~ployment Security Commission 
binding, Enzplogment Securitu C'om. 
17. M m s c e ,  69; on appeal from In- 
dustrial Com., P u v s m  v. Swrift & 
Co., 580. 

Fiugerprint Expert-Testimony of, S. 
a. Tew, 612. 

F'ire Insurance-See Insurance. 
Firemen-Heart disease of as  occu- 

pational disease, Duncan c. Ckor- 
lotte, 86. 

Foreclosure-See Mortgages. 
Foreign Judgment-Full faith and 

credit to, Sadler v. 8adlel'. 49; 
Laughridge v. Lovejou, 663. 

Foreseeability-Hall v. Coble Dailies, 
206; Deese v. Light Co., 558; Price 
v. Monroe, 666. 

Former Jeopardy-S. v. Parker, 236; 
S. v. Brock, 390; S. v. Wilson, 552. 

Franchises--See Carriers. 
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Raud-As ground for attack of judg- 
ment, Miller v. Bank, 309: con- 
structive fraud, Miller ?.. Ba~tk ,  300. 

Frauds, Statute of-Contracts affect- 
ing realty, Rochlin v. Go~~struction 
C'o., 443 ; Plcnzmons v. Cutehall, 506. 

Fraudulent Purpose - Burning of 
house must be wilful and wanton 
or  with fraudulent intent to  consti- 
tute arson, 8. v. Cash, 292. 

Full F:~ith and Credit-Sadlcr c. Sad- 
lcr, 49 : Laugl~ridge v. Lovejoy, 663. 

Geueral Assembly-Authority of k g -  
islature over municipal eorpora- 
tions, Grintesland v. 1Vnshington, 
117. 

General Description-Specific descrip- 
tion controls, Moore v. Whitlt!~. 150. 

Gift\--Inter vivos, TVatkfns 2.. Shaw, 
98. 

Governmental Immunity - Irnn~unity 
of officers and employees, Hansley 
v Z'ilton, 3. 

Grade Crossittgs-Accidetlts a t ,  H e m  
~ M L  1' .  R. R., 9 ;  MclZoy 4 Co. v. 
R. R.. 672. 

Guard Rails-Failure to 'rect before 
escavatioll along or across street, 
Presley v. ,411en cE Co, 181; Price 
v. Monroe, 666; duty of employer 
to provide before open pit, Muldrolc; 
v. Wcinstfin, 587. 

Guests--In automobiles. Rccd z;. Roof- 
rtrg Po., 273 ; Price v. Jionrot, 666. 

Gun C'lub--Lands of not reservation 
within meaning of hunting statute, 
S. v. Dibbs, 259. 

Gymnasium--Allocation of funds from 
bond issue from one school to an- 
other for consolidated gymnasium, 
Mauldin v. McAden, 501. 

Handwriting Expert-Testimony of, 
I l i  re  Will of Gatling, 661. 

"E1:cng-Out"-Reference by court to 
place where defendant was arrested, 
IS. v. Kirkntan, 670. 

IIarniless and Prejudicial Error-In 
instructions, Hansley v. Tilton, 3 ; 
Brucc 1.. Flying Service, 79; S. v. 
Marsh. 101 ; S. v. Jenkins, 112; S. v. 
Ctrsl~. 292 ; Freeman v. Ponder, 294 4; 
S. e. Rrannon, 474; In r e  TVill of 
K m p ,  495; Tippite v. R. R., 641; 
in  admission or  exclusion of evi- 

dence. Bruce z. F l y i ~ g  Service. 79: 
Lambros v. Zrakns, 287; Freeman 
v. Polrdcr, 294; Woodard v. Morde- 
cai, 463; R. v. Branmm, 474; S. v. 
Tezo, 612: S. v Kirkman, 670: S. c. 
Minton, 716: Error relating to one 
count only, S. v. Pwlcer, 236; S. v. 
Bmson, 263; error relating to issue 
answered in appellant's favor not 
prejudicial, 11-illiams v Rarnes. 
452: error cured by verdict, R.  r .  
Bra~zno?l. 474. 

Hearsay E v i d e ~ ~ c ~ I n c o m l ~ e t e r t t ,  S 
v. Remon, 263 ; testimony of stute- 
ment of third persons incompetent 
a s  hearsay, I'reeman c. Pw~dpr.  
294 ; incompetent evidence admitted 
without objection may be consid- 
ered by jury, S. v. Fuqna, 168: 
Lanlbros v. Zrtckas, 287. 

Heart Diseas+Of fireman as  occu- 
pational disease, Duncan v. Char- 
lotte, 56. 

Heirs-Bodily h e m  when used a s  de- 
scriptio pctvottrzrurn embraces chil- 
dren, grandchildren, and other lin- 
eal deacendantk, l 'rust Co. c. TT7ud- 
dell, 34;  whether estate should be 
divided among heirs per capita or 
per stirpcs, Coppedge v. Coppedgc, 
173: right to attack forclosure 
inures to heirs and not executor. 
Thomp~on v. Ins. Go., 434 : right 
to compensation under Workmen's 
Compensation Act, Parsons 2.. Swift 
b Co., 580. 

Highway Commission-Aba~ldonrnerlt 
of segment of mad, Clinard t.. Lam- 
bcth . 410 ; mark ing of c u r w  to pro- 
hibit passing, IValkcr w. Bnkoifs  
Co., 440 : presumption that highway 
sign was erected by competent 
authority, Johnson v. Bell, 522. 

1Iighn.ay Robbery-Punishment for. 
1 1 1  re Sellers. 648. 

fIigh\vay Signs--Presumption that 
highway sign was erected by com- 
petent authority, Johnson v. Bell, 
3"2. 

Highwnys-Law of the road and negli- 
gent operation of motor vehicles, 
see Automobiles; ; rights of owners 
along abandoned road, Clinard v. 
Lambeth, 410; injury to motorist 



N. C . ]  WORD AND PHRASE INDEX. 

during construction or repair, Pres- 
lw v. Allen d Co., 181; road signs, 
Johnson v. Bell, 522 ; neighborhood 
public roads, Clinurd v. Lambeth, 
410. 

Holographic Wills-In re  Will of Gat- 
ling, 561. 

Homicide-Culpable negligence in drir- 
ing car, 8. v. McLean, 283; parties 
and offenses, S. v. Minton, 716; in- 
toxication, S. v. Marsh, 101: compe- 
tency of pistol in evidence. P. v. 
Minton, 716 ; sufficiency of evidence 
and nonsuit', 8. v. Brannm, 474; S. 
v. Minton, 716; self-defense, P. v. 
Washington, 531 ; instructions, S, v. 
Marsh, 101; 8. v. Brawnon, 474; 
S. v. Washington, 531; 8. 2'. Sim- 
mons, 290. 

Hospitals-Liability of charitable hos- 
pital to  patients, Williams v. Hos- 
pital Asso., 636; liability of private 
hospital to  patients, Jacli8cm 2;. Snn- 
itarium, 222; nursing school, Hos- 
pital v. Joint Committee, 673 ; lia- 
bility of nurse t o  patient, Jackson 
c. Sanitarium, 222. 

Hunting-Statute requiriug permis- 
sion to hunt on "reservation" does 
not apply to gun club property, S. 
v. Gibbs, 259. 

Husband and Wife-Divorce and Ali- 
mony, see Divorce and Alimony; 
awarding custody of children in di- 
vorce proceedings, 8udler u. Sadler, 
49; refusal of wife to sign consent 
judgment settling action between 
herself and husband held not con- 
tempt, Luther v. L u t h a ,  429: dower, 
see Dower; deed of separation a s  
release of right of curtesy. Blank- 
enship v. Blankenship, 162 ; liability 
of wife for  inheritance tax on U. S. 
Savings Bonds, Watkins v .  Shaw, 
Conzr. 07 Revenue, 96; liability of 
wife and husband for siirgeon's 
fees, Lambros v. Zrakas, 287; hus- 
band's duty to  support wife and 
children, Campbell v. Campbell, 
188; S. v. Clark, 192 ; deeds of sep- 
aration, Bost v. Bost, 554; Cump- 
bell v. Campbell, 188; estates by 
entirety, McGurk v. Moore, 248; 
devise based on erroneous belief 

that lands were held by entirety, 
Efird c. Efird, 607. 

Illegitimate Children-See Bastards. 
Impeaching Testimony - Testimony 

competent solely to impeach wit- 
ness must be introduced after mit- 
ness' testimony, Freeman. r .  Ponder, 
294; State may explain matter 
brought out by defendant on cross- 
examination of State's witness, S. 
v. Minto?l, 716. 

Imputed Negligence-Of driver to pas- 
senger. Price v. Monroe, 606. 

I n  Biwi-During the term judgment 
is, Dfllinger v.  Clark, 419. 

Incentive Pay-Hagan v. Je?llii~is, 425. 
Indemnity-Loss within coverage of 

policy for shortage of employee, 
Hut Shops v. Ins. Co., 698. 

Indictment and Warrant -- Capital 
charge should not be joined with 
lesser charge, S. c. Marsh, 101 ; 
charge of crime, 8. v. Gibbs. 259; 
sustaining plea of former jeopardy 
is not quashul, S. v. Wilsov, 552; 
bill of particulars, S. u. Gibbs. 259. 

Infants-Awarding custody and pro- 
vision for support, Sadler r. Sad- 
lev, 49 ; Laughridge v. Lovcjou. 663 ; 
duty of father to support legiti- 
mate, Campbell 1,. Campbrll, 188 ; 
prosecutions for wilful refusal to  
\upport illegitimate child, see Bas- 
tards ; liability of railroad for strik- 
ing child on track, Tippite 2;. R. R., 
6.41 ; attractive nuisance, Fitch v. 
Sclzoyn Village, 632. 

Ingress-Right to right over aban- 
doned highway, Clinard c. Lam- 
beth, 410. 

Inheritance Taxes-Liability for may 
not be determined in action in which 
collector is not a party, Trust Co. 7:. 

ll'addcll, 34; on U. S. Savings 
Bonds, TYatlcins v. Xhazc;, Conw. of 
Recenuc, 96; direction of trstator 
a s  to payment of, T r u ~ t  C'o. v. 
TVnddr 11, 454. 

Injunctions-Violation of restraining 
order as  contempt of court, Erwin 
Mills r. Tfxtilc Workers Union, 
321; Cotton Yill Co. v. Textik 
Workers Union, 546, 748; manda- 
nzus, see Mandnmus; findings of 
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fact are reviewable on appeal, 
Clinurd v. Lanzbeth, 410; enjoining 
prosecution of  civil suit, Evans v .  
Mwr-ow, 600 ; preliminary orders, 
C'lZnard v. Lambeth, 410: Hospital 
c. Joint Committee, 673; continn- 
ance, Baines v. Mfg. Go., 340; hear- 
ing on merits, Qrimealand v. Wash- 
ington, 117. 

Instructions-Statement o f  evidence 
and application o f  law thereto, S .  v .  
Rherian, 30;  S. v. McLean, 2 B ;  8. 
u. Rrannon, 474; S. v.  Washington, 
531; not always proper for court to  
charge in language o f  Supreme 
Caurt decision, Hagan v. Jenkins, 
425; expression o f  opinion by court 
on evidence in, S. v .  Pillom, 146; 
S. v. Shinn, 397; S. v. Kirkman, 
670: S. v. Minton, 716; misstate- 
ment o f  contentions must be brought 
t o  court's attentton in  apt time, 
Williams v. Raines, 452 ; S. G. Bran- 
non, 474; in homicide prosecutions, 
S. v. Jfarsh, 101; 9. v .  Rrannolz. 
474: S.  v. Trashington, 531 ; on alibi 
held without error, S. v. Minton, 
716; on right o f  jury to  recommend 
l i f e  imprisonment. 8. t ) .  Marsh, 101: 
S. v. Simmons. 290: in prosecution 
for arson which fails to charge on 
intent is error, S. v.  Cash, 992: on 
burden o f  proof upon issue o f  d w i -  
socit vel non, I n  re  Will of K f m p .  
495: as to  right t o  pass on curve 
held erroneous, Walker v. Bakeries 
Co., 440; in this action by employee 
for wrongful discharge held error. 
Hagan v. Jenkins, 425; exception 
and assignment o f  error hctd inef-  
fectual as broadside, Price v .  Mon-  
roe, 666; failure to charge burden 
o f  proof as t o  one issue prejudicial, 
Tippite v .  R. R., 641; harmless and 
prejudicial error in, Hansleu v. Til- 
ton, 3 ; Bruce u. Flying Sewice, 79 ; 
S. c. Marsh, 101; 8. v. Jertkins. 
112; S. v .  Cash, 292; Freeman v.  
Ponder, 294; S. v. Brannon, 474; 
I n  re Will of  Kemp, 495. 

Insulating Negligence-Hall v. Cnble 
Dairies, 206; Price v .  M o n r o e ,  666. 

Insurance-Indemnity contract cover- 
ing loss by  wrongful act o f  em- 

ployee. Hat SI op8 v. Ins. Co., 698: 
Are policies, Cuthrell v. I m  Co , 
137: l i f e  policies, Thompson r .  In.9 
Go.. 134; Bullock v. Ins. Co.. 254: 
auto liability policies, Johnson 7) 

Casual t~  Co., 25; collision. Black- 
u.11 v. Ins. CO., 559. 

Intent--Burning of  house n ~ u s t  be 
wilful and wanton or with frt~rtdu 
lent intent to constitute arson. S. r 
Gash, 292 ; evidence competent t ~ )  
show mental state at particr~lilr 
time, Woodart2 v. Mwdccai, 463: 
wrongful intent cannot convert lam 
ful act into tort, Evans 2;. Xorrorc. 
600. 

Inter vivos-Gifts inter vivos. W a f -  
krtta v. Shaw, ('omr. of  R ~ v e n u c ,  96 

Interlocutory Orders-Not ordinarily 
appealable, Raleigh v. Ediwrds. 528 

Intersections-Johnson v .  Bell, 522 : 
Fowler v. A t lud ic  Co., 542: Denlop 
v. Snl/der, 627. 

Interstate Commerce-Requirenientc 
o f  bond for soliciting agents of 
photographers, S. v. dfoblql. 55. 

Interveners-Right t o  appeal f r t m  or 
der permitting party to interlene 
Raleigh c. Edzcmrds, 528. 

Intervening Negligence-But bc r v 
TBnoten. 107; EIall v. Coble Dutrics. 
206: Prrce v. dlonroe, 666 

Intoaicating Liquor--Instruction as to  
credibility o f  testimony o f  law en- 
forcement of f icw,  S. v. Shinn. 397 : 
that car was being used to tran>- 
port liquor does not preclude cov- 
erage o f  collision policy, Blackiuell 
r. Inu. Go., 659; unlawful posrrssion, 
AS'. c. Fuqua, 167; 8. v. Parker. 236: 
presumptions, S. v. Parkrr, 236: 
sufficiency o f  evidence and nonsuit 
iu prosecutions S. v. Jenkins, 112. 
8. 1.. Puqua, 18'3; S. v. Parker. 236. 
S .  1'. Beison, 263. 

Intoxication-Drunkenness as affect 
ing ability to  premeditate and de 
literate. S.  5.  Marsh, 101. 

Intrinhic Fra~~d-MilZer v. Bank. 300. 
Inrasiou o f  Province o f  Jury-Expert 

m:ly iuvade province o f  jury in re- 
gard to matters o f  science, art and 
skill. Rr?cce w. F l ~ i n g  Bem'ice. 79. 
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Invitees-Duty of proprietor to. Revia 
v.  Ow, 158. 

Irrelevant and Redundant Matter- 
Motions to strike from pleadings, 
Herring v. Coach C'o., 51: Bulj v. 
Bner, 276; Miller r .  Battk, 309; 
Widenhouse v. Ruus. 382; Obw- 
l ~ o l t x r  v. Huffman, 399; Thompson 
v. Ins. Co., 434; Willianis v. Hos- 
pital Asso., 536; Taglor r .  Bakery, 
660. 

Issues-Issue should not be submitted 
when defendant's evidence raises 
mere conjecture, Bt r~cc c .  Flljing 
Service, 79; in quo r t w ~ ~ a ~ t t o  pro- 
ceedings. Freenmrt I.. Pot~der, 294. 

Jeopardy-S. v. Parkrr.  236: S. v. 
Brock, 390; S. r .  Wilsotl, 552. 

Joint Tenants-Survivorship. Bunting 
v. Cobb, 132. 

Joint Tort-feasors--Consent judgment 
as  precluding defendant from main- 
taining in later action by another 
party that plaintiff in former action 
was join tort-feasor. Herring v. 
Coach Co., 51 : right of defendant 
to hare another joined for contri- 
bution upon allegations that negli- 
gence of such other concurred in 
producing the injury. Rcad v. Roof- 
ing Go., 273 ; persou* successively 
hitting plaintiff's car may be held 
liable as. Barber c. Trooten. 107: 
a fortiari for death of nnother pas- 
senger liilled in accitle~~t. J IcHmel t  
v. Wooten, 110. 

Journeyman Plumbers-Conspiracy to 
deprive journeyman plumber of 
work, Muse v. Morriso~~.  195. 

Judges-Jurisdiction after orders or 
judgment of another Superior Court 
judge. Hall v. Shipptrx Erpress, 38; 
jurisdiction of judge to hear motion 
out of county by consent. Heitscr 2;. 

Heuuer, 293: Del1i~gc.r r .  Clark, 
419. 

Judgments-Ry consent, Luther c. 
Luther, 429 ; by default. Ir'ilming- 
to?! v. Mwrick, 46: time and place 
of rendition, Heuser 2.. Heuser, 293 ; 
Dellinger 27. Clark. 419: modifica- 
tion and correction by trial court, 
Dellinger v. Clark, 419 : judgment 
liens, Washbutrr r .  Washburn, 370; 

attack. Hall v .  Shippers Express, 
38 : Miller v. Bank, 309; Quevedo v. 
Deans, 618 ; Dillingham v. Blue 
Ridge Motors, 171; Pate v. Hos- 
pital, 637 : matters concluded, Ra- 
leigh r. Edwards, 528; estoppel by 
judgment. Jfiller v. Bank, 309; es- 
toppel by in partition proceedings, 
Soictherla~rd v. Pott8, 268: bar of 
judgment to subsequent action, Her- 
ring v. Coach Co., 51; I n  r c  Canal 
Co.. 374 : suspended judgments, S. 
T. Ptallings, 283 ; exception to sign- 
iug of. Deaton v. Deaton, 538 ; Par- 
eo1r.9 v. 8roift d? Co., 580; judgments 
appealable, Raleigh v.  Edwards, 
528. 

Judicial Sales-Sale for partition. 
Washhurtr z'. Washburn, 370; tax 
foreclosure, Qiceveda v. Dcana, 618. 

.J~mlr Yard-Injury to  employee tend- 
ing scrap metal compress, Muldrozc 
r .  TI-cit~strir~, 387. 

J~~risdiction-Supreme Court has no 
original jurisdiction to declare and 
define estate conveyed by will. 
Woodord v. Clark, 215; of court of 
equity to n~odify trusts, Brooks L-. 
Dttckrc-ortlr, 549; of judge to hear 
motion out of county by consent, 
Iieuxrlr r.  H e ~ ~ s e r ,  293 ; Drllinger v. 
C'lnrl;. 419: supervisory jurisdiction 
of Supreme Court, In  re  Sellers. 
G4S. 

Jury-Peremptory cl~allenges, Frer- 
itrarr c. Pmrdrr, 294; taking case 
from jury. see Nonsuit; preserva- 
tion of right to jury trial in refer- 
ence proceeding, Moore v. Whitley, 
150: questions for court and jury 
in locating boundaries, Moore v. 
I171 itlelj. 150 : issue of deuisavit vel 
J I O I I  is for jury and not court, I n  re  
Ti-ill of Mclot5rolo, 365 : instruction on 
right of jury to recommend life 
imprisonrne~& S. ?I. Marsh, 101 : S. 
1.. Nirrrnron% 290; waiver of jury 
trinl nnd trinl by court, Wocdard c. 
Vordrctri. 463; expert may invade 
province of in regard t o  matters of 
science. a r t  and skill. Bruce v. Fl/ / -  
ing Servicc. 79. 

Lnbor Jlanngement Relations Act- 
Erwin Mills v.  Textite Workers 
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Union, 321 ; Cotton MiU Co. v. Tex- 
tile Worken U&, 545. 

Labor Unions-Restraining linlawful 
picketing by, Erzoin Milk v. Textile 
Workers Unim, 321; Cotton Mill 
Co. v. Textile Worhxv-8 Union, 545; 
contempt for  violation of restrain- 
ing order, Erwin MiUe v .  Textile 
Workers U n i a ,  321; Cotton M U  
Co. v. Textile Workers Unicm, 545; 
Cotton Mill  Co. v. Textile Workers 
Un im,  748; service of process on, 
S ta ror& v. Wood, 622. 

Laborers' and Materialmen's L i e n s  
Assurance Bociety v. Basnight, 347 ; 
Widcnhouee v. Russ, 382. 

Iaches - East Side Buildlcrs v. 
Broum, 517. 

Lakes-Duty of owner to  guard 
against drowning of small children, 
Fitch v. Sehqpc Village, 632. 

Landlord and Tenant-Duty to  re- 
pair, Cfuerrlt v. Trust Co., 644. 

Larceny-Right of bailee to contract 
against loss by theft, Insurance 
Asso. v. Parkcr, 20; prosecutions 
for larceny, S. v. Kimmer. 448. 

Law Enforcement Officers-Instruc- 
tion a s  to  credibility of testimony 
of, S. v. Shinm, 397. 

Law of the Case-Decision on appeal 
becomes, Bruce v. Flying Service, 
79. 

Law of the Land-Guarantees judi- 
cial hearing, I?& re Estate of Ed- 
wards, 202; right of city to take 
over water and sewer systems in 
subdivision without paying compen- 
sation, Spaugh v. Winston-Salem, 
708. 

Leases-See Landlord and Tenant. 
1,egislature-Authority of over mu- 

nicipal corporations, Brimsland v. 
Washingtcnt, 117. 

Lex F o r i J o n c s  v. Elevator Po., 512; 
Evans v. Morrow, 600. 

Leo Loci--Jones v. Elevator Co., 212 ; 
Eaans a. MOTTOW, 600. 

Liability Insurance-Automobile lia- 
bility, .Johnson v. Casualty Co., 25. 

Libel and Slander-Taylor v. Bakery, 
660. 

Licensing - Conspiracy to deprive 
journeyman plumber of work, Muse 

v. Morriwn, 1'95; of nurses, Ho8- 
pita2 v. Joint C'ommittee, 673. 

LiensLaborers '  and materialmen's 
liens, see Laborers' and Material- 
men's Liens ; drainage assessments 
and liens, see Drainage Districts ; 
lien of employees of insolvent for 
wages, Leggett v. College, 595. 

Life Imprisonment - Instruction on 
right of jury to  recommend life 
imprisonment, Sf. v. Marsh, 101; f3. 
v. Bimmons, 290. 

Life Insuranc+!Jee Insurance. 
Lights-Failure to have clearance 

lights burning on vehicle more than 
SO inches wide, Hansley v. Tiltm, 
3 ; hitting nnlighted parked vehicle 
a t  night-time, hralZ v. Coble Dairies, 
206; Powell v. Lloyd, 481. 

Limitation of Actions-Limitation on 
right to redeem land from mort- 
gage, Gay c. Exttm d Co., 378; limi- 
tation of time for filing claim for 
workmen's compensation, Autrey v. 
M<xa Co., 400; 110 statute bars own- 
ers' right to assert title a s  against 
tax forecolsure in which they were 
not parties, Qtif~vedo v. Deam, 618; 
acquisition of title by adverse pos- 
session, see A d ~ e r s e  Possession. 

Lis Pendens-Mct7urk v. Moore, 248. 
Lobotomy-Liabil~ty of patient and 

husband for surgeon's fees, Lam- 
bras V. Zralins. 287. 

Logging-Saw mill owner a s  employ- 
ing unit within meaning of Employ- 
ment: Security Act, Employment Se- 
curity Cottz. v. i l lmees,  69. 

Madison Cou11t~--Quo Warranto to  
try title of sheriff o!f Madbon 
Oounty, F r e r i ~ ~ n  v. Ponder, 294. 

Alalicious Prosecution-Oberholtzer v. 
Huffman, 399. 

Mmdamus-Hosp,'taZ v. Joint Com- 
mittee, 653 : Lrc v. Walker, 687. 

Mandatory I n j u r c t i o n C r d  v. 
Lambetk, 410. 

Manslaughter-Culpable negligence in 
driving car. S. u. McLeaa, 283. 

Maps-Rights of purchasers and pub- 
lic in streets and alleys dedicated 
to  public by sale of lots with refer- 
ence to, Lw v. Walker, 687. 
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Married Women-See Husband and 
W i f e ,  Dower, Divorce and Alimony.  

Master and Servant-Lien o f  em-  
ployees o f  insolvent for  wages,  Leg- 
gett v. College, 595; indemni ty  con- 
tract  covering loss b y  wrongful  act  
o f  employee, H a t  Sllops v. Ins.  CO., 
698 ; contract o f  employment,  Hagan 
v. Jenkins,  425; c o n ~ m o n  l a w  lia- 
bil i ty  o f  employer f o r  injuries t o  
employee, Mgldrozu 2.. TVei?utein, 
587 ; Workmen ' s  Compensation Act,  
Parsons v. S w i f t  Le. CO., 580; Dun- 
can  v. Charlotte, 86;  Henry  v. 
L e a t h w  Co., 126: T V a ~ n e r  v. Leder,  
727 ; Autreu v. 31 ica Co.. 400 ; Hill 
v. DuBose,  446: Employment Se- 
curity Act ,  Ernployme~it  Securitu 
Com. v. Monsecs, 69: Employment 
Security Corn. v. Tiunin ,  73; I n  re 
Employment Secur i t~ t  Com., 651. 

Mechanics' Liens-See Laborers' and 
Materialmen's Lienb. 

JIedical Expert  Testimony-In action 
against surgeon for death d u e  t o  
anoxia held jury might determine 
question o f  prosiluate cause wi thout  
aid o f ,  Jaclisot~ v. Sa~ t i t n r ium ,  222. 

Mental Capacity-Drunkenness as  a f -  
fecting ability t o  premeditate and 
deliberate, 8. v. Marsh. 101; t o  exe- 
cu te  wil l ,  I n  re Wi l l  o f  I iemp,  495. 

Mental State-Evidence competent t o  
show mental  state at particl~lar 
t ime,  Tl'oodard v. Jfordecai, 463. 

Mercy-Instruction on right o f  jury t o  
r e c o m m ~ n d  l i f e  irripri~onment,  8. 2;. 
Marsh. 101. 

Rfisjoinder o f  Partie9 and Causes-- 
See Pleadings. 

hlistake,  Surprise and Escusahle Neg- 
lect-Motions t o  qet aside judgment 
for,  Dillinghatn v. Blue Ridge Mo- 
tors, 171. 

Money Iieceived-Gurrry r .  Trus t  Co., 
644. 

Rfonopolies-Req~~ire~~ie~it o f  bond for 
soliciting agent4 for  photographers, 
S .  v. Mobley, 55. 

Biortgages-Priorities as  betweeen 
contractor's liens. Assurance Society 
v. Basnight,  347: wife ' s  right t o  
redeem dower,  Gay  v. E x u m  & Co., 
378 ; accounting for rents and profits 

b y  mortgagee i n  possession, Gay  v. 
E s u m  Le. Co., 378; T h o m p s m  v. Ins.  
Co., 434; purchase by  trustee a t  
sale, Thompson v. Ine. Co., 434. 

Motions-To strike irrelevant and re- 
dundant  mat ter  f rom pleadings, 
Iierring v. Coach Co., 51 ; Guy  v. 
Racr,  2'76: Miller v. Bank ,  309; 
Widenhouse v. Russ ,  382; Ober- 
holtcer v. EIuffnmn, 399 ; Thompson 
c. Ins.  Co., 434; Wil l iams v. Hos- 
pital Asgo., 536; T u y l w  v. Bakery ,  
660 : t o  s t r ike  evidence unobjected 
t o ,  8 .  v. Jenkins ,  112 ; t o  set aside 
jndgment for mis take ,  surprise and 
escnsable neglect, Dillingham v. 
73lue Ridyc  ,Gotors, 171; for  con- 
tinuance, S. c. Parker,  236 ; t o  11011- 

suit ,  see Sonsui t  ; jurisdiction o f  
judge t o  hear motion ou t  o f  county 
by consent, Heuser v. Heuser, 293 ; 
Dellinger v. C'lnrk, 419; hearing on 
temporziry order m a y  be heard less 
t han  ten  days  f rom notice, Hospital 
v. Joint Committee,  673. 

Municipal Corporations-Legislative 
control, Grinzealand v. Washington,  
117: franchise t a x  on cabs, Cab CO. 
1.. Clrnrlottc, 572 ; power lines, 
Grinrcslnnd v. Washington,  117; de- 
fects o f  obstructions i n  streets, 
l'rcsleu <a. A l l ~ n  & Co., 181: Pt-ice 
1.. Monroe, 666; appropriation o f  
private water  system, Spaugll v. 
Trit tston-Salcn~, 708 ; control and 
regulation o f  streets, Presley o. Al- 
1c)r LC. CO., 181 ; J o h n s m  v, Bell, 
522: Lcc v. Walker ,  687; held es- 
topped f rom asserting a n y  rights t o  
nlleys dedicated t o  public, Lec a. 
Tl~allier. 687; rule t ha t  no  statute 
runs  ngninst c i ty  i n  regard Lo 
streets and nlleys dedicated t o  pub- 
lic*. Lce 1'. lValker,  687; building 
permit, Lcc v. Walker ,  687; fran- 
chise t o  ci ty bus company t o  operate 
outside limits. UtiZities Cant. v. 
Conch Co.. 489; r ight  o f  contiguous 
owners t o  intervene i n  proceedings 
t o  condemn land for  water  tower ,  
Raleigh v. Edwards ,  528. 

Secessary Parties-dssurance S o c i e t ~  
c. Basnight. 347; Washburn  v. 
Washburn ,  370. 
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Negligence-In operation of motor ve- 
hicle, see Automobiles ; of railroad 
company causing accident a t  grade 
crossing, Hemdolt v. R. R., 9 ; cans- 
ing injury to  pedestrian on or near 
tracks, Sawyer v. R. R., 164: of 
surgeons and physicians, see Phy- 
sicians and Surgeons ; liability of 
power company for in maintenance 
of wires, Deeee v. Light Co., 558; 
negligent injury to  employee, Mul- 
d m  v. Weinstein, 587; Compensa- 
tion Act a s  precluding common law 
action against employer or its r e p  
resentative, W m e r  v. Leder, 727; 
actions for  wrongful death, die- 
H m c y  v. Wooten, 110; right to 
contract against liability for negli- 
gence, Insurance Asso. v. Parker, 
20; right of defendant to have an- 
other joined for contribution upon 
allegations that  negligence of such 
other concurred in producing the 
injury, Read v. Roojing Co.. 273; 
fall  down elevator shaft, Jones v. 
Elevator Co., 512; sudden emer- 
gency, P o w l l  v. Lloyd, 481: child 
drowned in pond, Fitch v. Selwyn 
Village, 632; fall of patron in night 
club, Revis v. O r r ,  158: concurring 
negligence, Barber v. Wooten, 107 ; 
McHorney v. Wooten, 110; interren- 
ing negligence, Hall v. Coblc Dairies, 
206 ; Price v. Mmroc, 666 : anticipa- 
tion of injury and foreweability, 
Hall v. Coble Dairies, 206; Johnson 
v. Bell, 522 ; contributory negligence 
must be pleaded, Bruce z.. F l ~ i n y  
Service, 79; burden of proving con- 
tributory negligence, P o ~ ~ l l  v. 
Lloyd, 481 ; nonsuit for contributory 
negligence, Samjcr  2;. R. R.. 164; 
Presley v. Allen & Co., 181: P o w l l  
v. Llol~d, 481 ; P&e v. Monroe, 666; 
Fowler v. Atlantic Co., 542; Doirlop 
v. Snyder, 627; nonsuit on issue of 
negligence, Jones v. Elevator Go., 
512; issaes, Bruce 7.. Flyin{/ Rcl-c- 
ice, 79. 

Neighborhood Public Roads-Action 
to establish right of egress along 
abandoned highway is not action 
to establish neighborhood public 
road, Clinard v. Lanibeth, 410. 

New Trial-For newly discovered e7.i- 
dence, S. ti. Ellere, 42; court has 
discretionar~ power to  set aside 
answer to one issue and order par- 
tial new trial. Muse v. Muse, 205. 

Xewly Discorerecl Evidence-Where 
State's witness repudiates testimony 
verdict should be set aside when 
other testimonj is insufficient to  
sustain conviction, S. v. Ellers, 42. 

Next of Kin-Right to compensation 
under M'orkmm's Compensation 
Act, Parsmls 2'. Swift & Co.. 580. 

Sight Club-Fall of patron over 
chair, Rcvis r. Orr, 128. 

Nolo Contenderc-Conditional plea of 
keld not to support sentence upon 
this record. S. r .  Home, 115. 

Nonsuit-Evidence will be considered 
in the light most favorable to 
plaintiff. Polcell v. L l o ~ d ,  481; 
Deatm~ 2'. Dcoton, 538; Donlop v. 
Snyder, 627; Tippite v. R. R., 641; 
Hat  Shops r. In,,. Co., 698; the evi- 
dence will be considered in the light 
most favorable to the State, S. c. 
Clark, 192; consideration of defend- 
ant's evidence, Hamley v. Tiltoil, 
3 ; Cuthrell 2'. Ins. Co., 137; Donlop 
v .  Snyder. 627: general motion to 
nonsuit does not present sufficiency 
of eridence as  to any particulnr 
count, S. v. Ytrrslb, 101; general 
motion to nomuit does not present 
sufficiency of e~ idence  as to  any 
particular one (of the causes al- 
leged, Dcoton e. Dcaton, 538; neces- 
sity of rc%ewal of motion a t  close 
of a11 evidence, Boldston Bros. v. 
Newkirk, 279: may not be granted 
after verdict, 1Tw-d 2;. Cruse, 388; 
Deaton 7.. Deutorr. 538; may not be 
taken in caveat proceedings, I n  r c  
Will of Morrow. 365 ; may not be 
entered in procescsioning proceeding, 
Plernmons v.  Cutshall, 506; divorce 
action cannot he nonsuited on hear- 
ing of motion for alimony pendentc 
lite, Bi.iggs 1'. Briggs, 450; decision 
that  evidence was sufficient for jury 
becomes law of case, Bruce v. Fly- 
ing Swricc. 79 : judgment of nonsuit 
reversed where competent evidence 
is excluded, Grcci~ly v. Walker, 734; 
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sufficiency of evidence iuid nonsuit 
in general, S. v. Ellcra, 42;  Dcaton 
v. Deuton, 538; Tippitc v. R. R., 
641 ; on ground of contributory neg- 
ligence, Hanalell v. Tilton, 3 ; Andcr- 
smt v. Oflee Supplies, 142; Sawuer  
v. R. R., 164; P r e s l e ~  v. Allen & 
Co., 181; Powell v. Lloyd, 481; 
Fowler v. Atlantic Co., 542; Donlop 
v. Snllder, 627; Price a. .Urnroc, 
666; in action t o  recover for  negli- 
gence in maintenance of power 
line, Deese v. Light Co., 558; suffi- 
ciency of evidence and nonsuit in 
actions fo r  negligence in operation 
of motor vehicles, see Automobiles ; 
fingerprint testimony held sufficient 
to overrule. S. v. Tew, 612 ; in action 
on indemnity contract covering mis- 
conduct of employee, H a t  Shops c. 
Ins. Co., 698; sufficiency of evidence 
of undue influence in execution of 
will, I n  r e  Will of Kcmp, 495; suf- 
ficiency of circumstantial evidence, 
R. v. Parker ,  236; S. v. Holland, 
354; in homicide prosecutions, S. 1;. 
Branwon, 474; S. v. Minton. 716; 
i n  prosecuttons fo r  robbery, S. 2;. 
Holland, 354; in prosecutions fo r  
assault, S. 11. Holland, 364; in prose- 
cution fo r  manslaughter i n  driving 
car,  8. v. XcLean, 283: i n  prosecu- 
tions for  criminal conspiracy, S. v. 
Parker,  236 ; in bastardy prosecn- 
tions, S. v. Sharpe, 164; in drunken 
driving prosecutions. S. I?. Pillozc, 
146; S. v. Iiirkma?t, 670; i n  prose- 
cutions for violation of liquor laws, 
S. v. Jenkins, 112; 8. v. Fuqua,  
168; R. 2;. Pal-lcer, 236; 8. v. Benson, 
26.3; in prosecutions fo r  receiving 
stolen goods, 8. z'. Ellers. 42; volnn- 
tary  nonsuit, Rochlin a. Construc- 
tion Co.. 443. 

Nonsupport-Of wife, S. a. Clark, 192. 
X. C. Compensation Act-See Master 

and Servant. 
N. C. Employment Security Commis- 

sion-Emploljrnrnt S e c u r i t ~  Corn. v. 
Monsces, 69: Ernploymmt S e c u r i t ~  
Corn. v. Tittnin, 75; I+t r e  Emplou- 
ment Sccurity Corn., 651. 

Notice-Hearing on temporary order 
may be heard less than ten days  

25-234 

from. Hovpitul v. Joint  Comazittcc, 
673. 

Surses--Fall of student nurse down 
rlerntor shaft .  Jones v. Elcvutor 
Co.. 512: charitable hospital not 
liable for negligence of employees, 
Willianrs I,. Hospital  dsso.. 536 ; 
mandnnlns to compel accreditation 
of nursing school. Hospital 1;. Joint 
Committee. 673. 

Oaths-Whether assistant clerk of re- 
corder's conrt may administer, Cot- 
ton Uill  Co. a. Teztile TVovkers 
t7niwn, 545. 

Obiter Dicta-In order of Superior 
Court not binding, Raleigh v. Ed- 
rrards. 528. 

Objections-Secessity of objection to  
admission of evidence. S. v. Jenlcins, 
112; privilege of objecting to  evi- 
dence waired if objection not sea- 
sonably taken, Lamhros e. Zrakas, 
287 : incompetent evidence admitted 
without objection may be considered 
by jnrg. S. c. Fuqun, 168; general 
objection to deposition is  breadside 
and does iiot present competellcy 
of any particular par t ,  Grandy v. 
TValker, 734 : general objection to 
affidavit in due form challenges i t s  
competency cn mussc, Cotton Mill 
Co. a. Tcxtilc Workcrs Cnion. 748. 

Obstructing Justice-Aiding felon to  
escape arres t ,  S. v. Sheria)r, 30. 

0ccupation:~l Disease-Heart disease 
of firemnn as. Duncan a. Charlotte, 
86;  tenosynoritis as, H m r u  0. 

Lcatlro, ('o.. 126. 
"Occupiril" -- TVithin meaning of 

builder'h r i4 i  fire policy. C~cthrcll 
1.. Ins. Co. .  137. 

Officers-Instruction a s  t o  credibility 
of testimony of law enforcement of- 
ficer, S. v. Shitrn, 397 ; right of po- 
lice officer to Bill in making arrest ,  
A". I . .  RIYI~I I IOI I ,  474. 

Ol,iiiio~~-Expression of opinion by 
conrt ~ I I  ericlence, S. v. Pillow, 146; 
S. 1.. Shirrtr. 397; S. a. Ki rkn~an ,  
670 : 8. r .  -11 itr tan, 716. 

Opinion Testimony-Expert may in- 
rnrlr prorince of jury in regard to 
inntterh of science, a r t  and skill, 
Rrrtcr c. Flll i t~g Service, 79; hand- 
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writing expwt ,  I n  rtJ Ti-ill of Gat- 
ling, 361: fingerprint expert ,  S. r .  
Trw. 612 : jury may decide c a l w  
of death  without a id  of expert  testi- 
mony. Jackson r. Aan~ta r i~ r tn .  22'2. 

Pnrent  and Child-Prost~c~itio~ls for  
wilful refusal  t o  snpport illegiti- 
mate  child. see Bastards  : linhility 
for  support  of legitimate child, 
Oerncpbcll I?. C'nrnpbcll. 188. 

Parking-Hitting unlighted pnrked 
vel~iele a t  nighttime. Htrll 7.. Cohl(' 
nnirit 's. 206 : hitt ing improperly 
lighted vehicle stopped on highwny. 
I'otcc.11 T. Llolld, 481. 

1% rlring Lots-Right of opera tor  of 
to  contmct   g gain st n rg l ige~~ce .  It,- 
scrt'nncr Asso. I.. Por'kcr, 20 

Parol Eridencc-Affecting writings. 
McLarc-hon 1.. Rrflc!~. 3 M :  compr- 
tencg of to vary o r  explain writ ten 
i ~ ~ s t r n m e n t .  Ilo.vt 7.. Host, 554 : a s  to  
colltracts within s ta tu te  of fr:~utl*. 
Ko~*hlin 1.. ('onstr~rc~ttorc Co., 44-13 : 
in tlsrertuining boli~idaries. Plort- 
nrons 1.. Cntslioll. 506. 

Par t in l  L)epende~~ts-Right t o  comIwn- 
sation nnder Workmen's Compenw- 
tion Act. Parsons  r. Btorft '6 Co.. 
580. 

Par t ia l  Iutestacy - Pre.;nmption 
: ~ g a i ~ i s t .  Trus t  Po. r. li'addcll. 434. 

Par t ia l  S e w  Trial-('wrt h : ~ s  tliscrr- 
tio11:rry y o n e r  to bet aside nn<wer 
to  one issue : ~ n d  orilrr, J l~c ,w~ 1.. 
Muae. 205. 

Par t ia l  Prrmnneilt I)i~:~hility-('om- 
1)nt:ltion of compen~at ion  for. nntler 
( 'o~nptwwtion Act. H111 I . l)tcRoxc. 
4-16 

P t ~ r t i r s - I ) e f e ~ ~ d n ~ ~ t .  ri.u.v~crortc.t~ So- 
c'iotti t-. Raunight. 347 : TT7o.ulr hnr rt 

1). Tl'cisl~?tn~~n. 370 : i l ~ t r r r e ~ ~ r r . c .  Rtr- 
?rip11 I.. Edn- tz~d.~ ,  Tr2S : de11111rrrr 
fo r  t he  misjoiuder of p : ~ r t i w  : I I I ~  
causes, Hurbt r r .  l1700tc 11. 107 : 
Mzrsc. r. Mot-t ison. 19.7 : joinder of 
tort-fensors. Hvr'rittg I.. Conch Co . 
61 : Barber 1 % .  It'ootcw. 107 : 3IrIior-  
ney r .  Tl'ooten, 110: injured per- 
So11 lnay sue o w l r r  of ca r  il~tlivitl- 
utrlly and a s  nclministrntor of 
driver, jointly o r  severally. E ~ ~ I I I P  
v. J l o r r o r ~ ,  0 0 :  person not par ty  

to  co11tr:rct may sue fo r  in jury  re- 
snlting f r o ~ n  ~iegligent brench of 
legill tlnty  rising out of contract. 
.Jo~tt x 1.. Ele,i.rcto.r Co., 512 : heirs 
nnd not r s w n t o r  must maintain suit  
to  set :~sit le forec:losure of mortgage 
esecnted by testator. l'liompeon. v.  
111.3. PO. .  434: not served not bonntl 
by ,jntlgment. Qri~rc'do 1.. Dt~crna. 618. 

1';1rtitio11-B~tr~ting 1 .  ('obb, 132 : 
Il'nul~h~ertt 1.. Tranlr hnrn. 370: 8onth- 
cvVonc1 1.. Potts. '268. 

I'irrt~~ersl~il~-.lfrC:~~t~lc r. Jloorc. 248. 
I':~sse~~gers-111 :rntomohiles. Krad c. 

Uoofit~!~ Po., 253:  I'rivc. 1-. Jfonroo. 
Bti6. 

P : r s s i~~g-Vr l~ ic l e s  \vlin.e street  is  di- 
vitlr.tl into l n ~ w s ,  .-lndcr.aon I . .  O n r e  
S~rl~plicn.  7-12 : stntnte regnlnting 
prssing 011 cnrve,  lr(11kvr 1 . .  Bakw-  
ioa ('0.. 440. 

l ' i~trr~~ity-l ' roof of in bastardy pro- 
ceedings. S. r .  S11/1rp(,. 154. 

I'trymel~t - Volluitnry payment of 
nlolrey mny not be recovered. Cncrr?/ 
r.  'f1rte8t ('o.. 644. 

I'e~ltling d c - t i o ~ ) - - I C ~ ~ j o i ~ ~ i ~ ~ g  resident 
from grorcc '~~t ing  snit  in another  
s t t ~ t e  011 g r o ~ u ~ t l  of prior pending 
:~ct ion  liere. h'rtr~rs r .  J l o r r o ~ r .  600. 

1'1 1. Stir~pc~s---IYlietl~t~r estate sho~ l ld  
Iw tlivitlrtl :IIIIOII;; heirs per capita 
or. ('ol)prdqc' 1'. ~"oppc'tl,qc'. 173. 

I't.rern~ltc~ry C'h:~lle~~grs - To jury. 
I . ' IW~II t r t ~  1.. I't)i~dor'. 294. 

I't3rjnry--I)rfe~~cl:~ni:'s :lttempt to get 
St:rte's ~ v i t n r s s  to trst ify falsely 
compt'tellt :IS irn1)lietl ;rclmission of 
gnilr, S. 1.. J f i n t o ~ ~ .  716. 

I ' r r m : ~ n r ~ ~ t  1)isnbility - C'ompntntion 
of c . ~ ) ~ n ~ ~ c ~ ~ ~ i n t i o n  for. nncler (-'om- 
p t ' ~ ~ s : l t i o ~ ~  Art, Il11l 1'.  I)~eIjosc. 446. 

l'orl>rt~~itic~s--Prir:~ tr t rns ts  8s  violat- 
ing ~ n l e  : ~ g i ~ i ~ ~ s t ,  . V ( ~ Q n ~ ~ ~ t t  I., Tricst 
( ' < I . .  737 : .lIc.Q~ct (,I /  t.. ~'l ' lr8t (:o., 
744. 

I'<>titic111 to I<elrcnr--Htrll 1..  Sl~ippcvs 
E.:slrr~'xs. 747 : C'ol/pc,dgp 1.. C o p  
pt'(I!/(,. 747: Cottov Mill ('0. 1 . .  T c x -  
iilc Il~ot.I;r,rs 7.ttis~n. 748. 

l ' l~otopr ;~  pl~rrs--Iteq ~i i renient  of bond 
for  soliciting ngents of. S. t 3 .  Mob- 
1q/. .TB. 

I'l~otogr:lpl~s-S. 1'. Tcrc. 612. 
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Physical E d ~ i c a t i o ~ ~ a l  Plant-Alloca- 
tion of fnnds  f rom bond issue from 
one school to another for  consoli- 
dated physical educational plant. 
Mauldin a. McSdcn, 501. 

Physicians and Surgeons--Compensa- 
tion, Lambros 2;. Zrakas,  287; lia- 
bility t o  patients, Jackson 2;. Sani- 
tariunt, 222. 

Picketing-Erwh Yi l l s  v. Tcxti lc 
Workers Union, 321; Cotton J4ill 
Go. v. Textile Workers Cniou, 545. 

Pistol-Competency of a s  evidence in 
homicide prosecutions, S. v. Mintotl, 
716. 

Planes-Accident causing death of 
gratuitous passenger, Bruce  c. FQj- 
irrg Serwice, 79. 

Plats-Rights of purchasers and  pub- 
lic in s t ree ts  and  alleys dedicated 
t o  public by sale of lots with ref-  
erence to. Lee 1). Wallier, 687. 

Plea in Abatement-On ground tha t  
another court  had first taken cog- 
nizance of prosecution, S. v .  Parker ,  
236. 

Plea of So lo  Co?jtcndo.r-Co~~ditionnl 
plea of nolo cor~tcndere lrcld not to 
support sentence upon this record, 
N. c. Home,  115. 

Pleadings-Affidavit in action f o r  ali- 
mony without divorce, Curlninghan~ 
e. C u n n i i ~ g l ~ n n ~ ,  1 ; pleading not 
served cannot enti t le par ty  t o  judg- 
ment pro c w f c s w ,  Tl'ilnrington r. 
JIrrricl;, 46; contributory negligence 
m w t  be properly pleaded. Bruce c. 
Flyr~rg  Srrvicc, 79; special damages 
must be pleaded, Ober l to l txr  c. 
Huffmart, 399: in actions for  cli- 
vorce or alimony. Dcuton, v. Dratotl, 
538: in  actions f o r  slander. Taulor 
r. Rakrr-!~, 660; of damages. Taulor 
c.  Ilakcrlj, 660; filing demurrer  for  
failure of complaint to s t a t e  cause 
i s  general nppearnnce, Hospital 2'. 

Joiwt Comn~ittce,  673 ; statement of 
cause in general, Guu c. Baer.  276; 
prayer for  relief, Lamb v. Staplex, 
166 ; cross-actions, Herring c. Conrlt 
Co.. 51;  Rend v. Roofin_g Co.. 273: 
Thompson c. Ins. Co., 434: effect of 
demurrer,  Barber  v. TVootcn. 107 ; 
Muse K. Morrison, 195; Hull c .  Co- 

hlc Dftivics. 206: Clirrnrd r. I,uwt- 
bctl!, 410 : 1Villiains c. Hospital  
.laso., 536: Cfuorrlj c. Trust  Co., 
G4-l: " ~ p ~ a l i i n g  demurrer." Rnr bcr 
e. TT'ootnt. 107: d e m r ~ r r e r  f o r  mis- 
joinder of parties and cnnses. Bar-  
hcr e. TT'ootcrr. 107: Jlrrsc r. .lilor- 
riuon, 197; demurrer  fo r  fa i lure  to 
s t a t e  c a u v  of action. Ha l l  2%. Coblc 
l h i r i r a ,  206: Crrri~icx 1.. Mffl .  Co., 
340: Ho8pitnl I . .  Joint  Contnlittte. 
673; Rtntl  I . .  Roofing Co.. 274; 
Rlcinncr 7.. fkti thcr Covp., 385 ; 
Cliliard r .  I m ~ t b e t k ,  410; Deatov v. 
Dcatorl, .73S: Gtterr ]~  c. Trust  Co., 
6 4  : amendment of p l e a d i ~ ~ g s ,  
Ooldatorr Rros. I . .  Xczc'kirk. 279 ; 
proof without a l l~gn t ion ,  Cuthrell 
v .  1118. ('0.. 137: F r e t m a n  v. Pondw,  
294; motions to  strike. H w r i n g  1;. 

C'oach CO.. 51 : GI/)/ 7). HOPI+, 276; 
31ill( r r .  Bnrrli, 309: Ti'idcrrho~~se v. 
RUSR. 382 : 0bohol t :cr  1.. Huffman, 
300: Tltotrrp~oit I - .  Itlu. Co., 434; 
ll'illiawrs 1.. Hospitnl A~Ro . ,  536; 
7'a.ulor c. Brrkrr~j, 660. 

Pledges-Pledgee may pay premium 
on policy, Thonlpsoii c. In.% Co.. 
434. 

Plumbers - Conspiracy to deprive 
j o n r n e ~ m a n  p111mber of work. Uuse  
c. Morrison, 193. 

I'olice Officers-Injury to in accident 
while nttempting to  control traffic, 
Atrdo~so~r  r .  Oflcc, Supplies, 142 ; 
right to arre-t  without warrant ,  
s. c.  I'tllow, 146; right of to kill in 
tnoki l~g nrrebt. 8. I?. Bmnnon, 474. 

Police Po ' i ve r - -R~ lu i r eme~~t  of bond 
fo r  soliciting agents of photog- 
rnplirrs. S. r .  .lfoblc~j, 5 3 :  Tnft-  
Har t ley  Act does not preclude S ta t e  
court  from controlling strike in ex- 
erci-e of police power, Erwi?i Mills 
I.. 7'c2xtile ll'orlirrs Cnion, 321; Cot- 
ton Vi l l  Co. 1.. Tcrctile W70rl;ela 
T - I I ~ O I I .  54.7. 

l'onds-1h1tg of owner to  g ~ i a r d  
aga i~ i s t  d ro~vn ing  of small children, 
Fitch r.  Kt  IU'UII 17illagc, 632. 

Pools-Ihty of owner t o  guard 
agnirl\t drowning of small  children, 
Fitck r.  Sr71rc'll)r Village, 632. 
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Possession - Constructive possession 
of stolen property sufficient. 8, v. 
Ellers, 42 ; possession of intoxicating 
liquor, see Intoxicating Liquor. 

Power Companies--Lic~bility of for 
negligence in maintenance of wires, 
Deeve v. Light Co., 55s. 

Power of Disposition-Daub c. Har-  
per, 14;  Woodard r .  Clark, 213. 

Prayer for Relief-Is not determina- 
tive, Lamb v. Staples, 166. 

Prejudicial Error-See Hnrmless nnd 
Prejudicial Error. 

Preliminary Restraining Order-See 
Ilrjunctions. 

Premature Appeals-Appeal from in- 
terlocutory order in persmzanz held 
not premature, Sadlcr v. Sadler, 49;  
appeal from order setting aside nn- 
swer to one issue and ordering 
partial new trial held premature, 
Mztee v. Muse, 205. 

Premeditation-Drunkenness a s  affect- 
ing ability to  premeditate and de- 
liberate, 8. v. Marsh, 101; conduct 
immediately before and after homi- 
cide competent upon question, R. a. 
Marsh, 101. 

Presumptions-That excavation along 
street is with authority of munici- 
pality. Preeley v. Allen 6- Co., 181: 
that highway sign was erected by 
competent authority, Johnson I.. 

Rrll, 522 ; in favor of correctness of 
judgment in lower conrt, Clilinrd I.. 
Lambeth. 410; from possession of 
intoxicating liquor. N. 7.. Parliw. 
236; from killing with deadly 
weapon takes case to jury. S .  I.. 

Brannmi, 474; against partin1 in- 
testacy, Trust Co. ?.. Wadddl. 454. 

Principal and Agent-When agent's 
declaration of agency is not 01,- 
jevted to, it is properly consideretl. 
Lambrov v. Zrakas. 287. 

Principal and Surety-Contrnct of in- 
demnity for loss from wrongful act 
of employee, Hat  Rkops 1.. Ins. Co., 
698. 

Pro Confess+ -Judgment pro ronfmso, 
lVilmi?tgtan v. Jlerrick. 46. 

Probata-Alkgata nnd yrobuta must 
correspond, Freenrcrn v. Pander, 294. 

Probate-See Wills. 

Process-Parties not served not bound 
by judgment. Quevedo v. Deans, 
618: general appearance waives. 
Hospitul r .  Joint Conzfnittcc, 673 ; 
process agent, Stafford v. Wood. 
622: "doing bur3iness." ibid. 

I'rocessioning Proceeding-Pkntn~o?~8 
7.. C'utuhtrll, 506. 

Professions - L i c e n s i n g nursing 
schtn~ls. Hospitll c. Joint Conmit- 
tw. 673. 

I'rohibitioli--See Intosicating Liquor. 
I'rohibitory Injunctio~is-Climrd v. 

1m11 beth. 410. 
Proper Piirties-.lss~~?.a)tc~c. Society I? .  

Iitra~iigl? t. 347 ; Trash burn 1.. Wasit - 
bict'n, 370. 

Proximute ('nust1 -- Elall I , .  Cobk 
1)triric~s. 206: Priec c. Mllunroc~, 6433. 

I'nblic Convenience and Sec~ssity-- 
C'ertiticate of is not uecessury for 
mn~i i~ ipa l i ty  to construct power 
lines ontside of corpornte limits, 
Criuic'~la?~d 1.. Tl'asli ingtwn, 117 ; 
fri~nchisr to city bus compnny to 
operate ontside citiy limits. T'tilitita 
('ant. 7'. Conc.11 Co., 489. 

I'ul)licb I.alitls-Property of private gun 
clii1) is not "i~eservation" within 
mmning of hunting sttktiite, R.  v. 
Cibb8. 250. 

1'1iblic Officers-Civil lii~bility to in- 
divitll~nls. HulfaIcl/ ?.. Tilton. 3. 

1'iil)lic Pnrlring Lots-Right of uper- 
nt0r of pilrkil~g lot to cwltract 
i~gtiinst negligence. Iw. Asso. v. 
PO rlir~.. 20. 

1'11l)lic Policy-('ontmcts against, I??- 
Y I I I V I I W  A8so. 1 .  Parkcr. 20; a s  a 
nl;~tter of public policy. attorney 
will not 1)e ill1 tnvrtl to represent 
both pnrties, H1111 c. Shippers Ec- 
/)I.( 8.9. 38. 

1'nl)lic Schools-SP~ Schools. 
1'iil)lic TTtilities-Oper:itio~l of by mii- 

nicipiility, Cr'rimcslot~d ?.. Wauhing- 
1011.  117. 

I'nl)lic.atio~~--Service by mnst unme 
pilrtirs. Q n c ~ c ~ d o  2. Deans. 618. 

()iii~slli~l-Snhstnnc.e and not form de- 
termines lliltiire of order. 9. r .  TV1'1- 
8011. 55'2. 

()nestious of Law nnd of Fact-In lo- 
cntiug boundarit~s, illoorc v. Whit- 
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ley, 150 ; in processioning proceed- 
ings, Plemmms c. C'titshall, 506; 
issues in quo warranto are for jury. 
Freeman v. Ponder, 294: issue of 
devieavit vel non is for jury and 
not court, In re Will of Morrow, 
366. 

Quo Warranto-Frcrntan v. Ponder, 
294. 

Railroads-Accidents a t  grade cross- 
ing, Herndm 7.. R. R.. 9 :  MeRoy & 
Co. v. R. R., 672: injuries to per- 
sons on or  near track. Sawyer 2.. 

R. R., 164; Tippite t?. R. R.. 641. 
Hunge of Lights-Powc~ll 2.. Lloud. 

481. 
Realty-Action for damages for 

breach of contract to convey realty 
is not action to recover realty within 
renne statute. Lanrb 2;. Staples, 166. 

Receivers--Ap~intme~~t .  Hall v. Ship- 
pers Express, 38: priority of Fed- 
eral taxes, Lcggctt v. College. 595. 

Receiving Stolen Property-S. e. El- 
lers, 42. 

Recommendation of Life Imprison- 
ment-Inst~uctioi~ on right of jury 
to recommend life imprisonment. 
S. v. Marsh, 101: 8. r .  Sintn1on.u. 
290. 

Record-Necessary parts of record 
proper, S. v. Jc*~iI:ine. 112: 8. r .  
Dobbs, 560; S n t ~ u l i  r. Xelcton, 451: 
imports verity, Dellinger e. Clark, 
419; Hags?! v. Jenkins. 423 ;  grand^ 
v. Walker, 734: duty of appellant 
to make up and transmit, R. v. 
Jenkins, 112. 

Recordari-As remedy to review or- 
der executing suspended sentence. 
S. v. Stullings, 265. 

Recorder's Courts-Concurrent crim- 
inal jurisdictiou of Superior and 
recorder's courts. 8. v. Parker, 236: 
Superior Court mag impose more 
severe senteilce on appeal from re- 
corder's court, S. v. Meadozce, 657: 
review of order executing suspended 
sentence, 9. v. Stallinga, 265; 
whether assistant clerk of record- 
er's court may administer oaths, 
Cotton Mil2 Go. v. Textile Workers 
Uniun, 545. 

Iteference-Court may make addi- 
tional Andings, Quenedo v. Deans, 
618: preservation of right to jury 
trial. 3100rc c. Whitleu, 150; trial 
upon esceptions. Moore 2;. lVhitleu, 
1 X  

Rehearing--Hal1 z'. Shippers Bzpress. 
747: Coppcdge a. Coppcdge, 747; 
f'otton Mill Co. v. Textile Workers 
C - n  ion. 748. 

Iiepnirs-Liability for under covenant 
in lease. Guci.ru 2;. Trust Co., 641. 

Kcs Ipsa L o q r t i t u r l o n e s  v. Elevator 
('0,. 512. 

Rcs Judicata-Consent judgment as. 
Hcwi i~g  a. Coach Co., 51 ; clerk's 
judgment within jurisdiction re9 
j~rdieata ns to matter presented. In  
re Calm1 Co., 374. 

"Reserration"-Means pnblic lands, 
8. 2'.  CXbbs. 259. 

Residential Restrictions-East Side 
K u i l d ~ r ~  1 ' .  HI'OICI?. 517. 

Residuary Clause--Trust Co. v. Wad- 
doll. 454. 

Restraining Orders-See Injnnctions. 
Restraint of Trade--Requirement of 

bond for soliciting agents for pho- 
togrnphers. S. v. Vobley, 55. 

Restraint on Alienation-Valid de- 
vise in trust cannot be nnreason- 
able restraint on ulienatiou. Jfc- 
f) w c w  1'. Z'rtist CO., 737. 

Restrictive Covenants - East Side 
Builder~e 1.. IZrolcn, 517. 

Ilerersing Calls-Plc'nfntmis v. Cut- 
sknll, 706. 

Robbery -Evidence of guilt held in- 
sufficient. 8. v. Holland, 354; pun- 
ishment. I n  re Sellere, 648; S. v. 
Marsh. 101. 

Rnle Against Perpetuities - Private 
trusts ns violating, McQueen 2;. 

T ~ ~ t s t  PO., 737; McQueen v. Trust 
C'o.. 744. 

Running Board - Manslaughter in 
Billing passenger riding on, S. c. 
NcLcan. 283. 

Sales-Where seller fails to  deliver 
part of equipment, buyer may re- 
turn merchnndise received and re- 
cover consideration, McLawhon v. 
Brilql, 394. 
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Sar ings  Bonds-Federal Government 
rrgulations control t i t le to  saving$ 
I)onds, Tl'atkins 2;. Skczcr, Coww. of 
Rcccnuc., 96. 

Saw Alills-Snrv mill owner a s  em- 
ploying nni t  within meaning of Em- 
ployment Security Act, Enzploy- 
nze)tt Scctcvi t~  GOITL. I.. Mo~tsces, 69. 

Schools-Snrsing schools. Hospiful a. 
.Joiwt Commitice, 673 ; liability fo r  
illjury to ~ u p i l s  i n  trausportation,  
H t r n s l q ~  v. Tiltow, 3 ;  allocation and  
expenditure of fund.;, Mactldi~i I.. 

Vcdden,  501. 
Scintilla-More than  scintilla of evi- 

dence takes case to  jury. 1)cntart 2'. 

D C R ~ O I I ,  538 ; Tippitc 7'. R. R.. 641. 
Scrap Metttl-Injury to  employee tend- 

ing s c m p  metal compress, Kuldrolc- 
a. Wcinatci~i,  587. 

Search \Varr:r~lts-Conl~etel~cy of evi- 
dence obtained from defective, S. a. 
.I( I I ~ ~ N Y ,  112 : admission in evidence 
of search war ran t s  reciting uccusil- 
tions beyond scope of prosecution 
hcld error ,  S. 1.. ZCitt~c~wr, 448. 

Secretary of State-"Doing business 
in th is  State" fo r  purpose of wrv -  
ice on, Stc~ffor-d c. Wood, E 2 .  

Sentence--For robbery not with tire- 
:Irms 7lcld excessive. S. v. ,\1:1rsh. 
101; f o r  ro l~bery  held in excehs of 
rt;ttutorg limit, III ~c Scllc rx, 618 ; 
Superior ( 'ourt may impow more 
severe sentelwe on appeal f rom re- 
corder's court ,  8. 2'.  V C ~ I ~ O I C S ,  677 ; 
conditional plea of ttolo coritc~tdcrc 
hcld not t o  s ~ ~ p l w r t  snltence npon 
this record. S. I.. Houtc,  11.7. 

Service--Pleading not s e r ~ e t l  cannot 
enti t le purty to  jndgment 1)t.o foci- 
fcsso, Tl'iln~illgton ?'. Mf'r r i r l .  46; 
parties not s r r re t l  not b o ~ u ~ d  by 
jntlgment. Qctrccdo r .  1)ctr~c.u. 618: 
of process on lahor w ~ i o n .  Stofford 
r. Wood, 622. 

Serr ice  Stations-0per;ltor of a s  em- 
ploying nnit  withill meaning of Enl- 
pltryment Security Act. E i ~ t ~ p l o ~ m e t r t  
S c ( ~ r i t ! /  COIU. 1,. l';nici~i, 75. 

Serrient FIigl~ways-Jolc~c.s@n 1.. Rcll, 
522. 

Setting Aside of Verdict-Where 
State 's  witness repudiates testimony 

wrd ic t  shonld he set aside when 
other t e s t i ~ n o l ~ , ~  is  insufficiel~t to  
sustain conviction. S. v. ElZers, 4 2  

Sewer System--Right of city to  take  
over n x t e r  nut1 sewer systems in 
snbdivision witl~otl t  paying comlwn- 
s;ttion. h'\'11f1iigl1 c. TT7in.9to71-8ukn1, 
708. 

Sheriff--Q,ro ic-cc~wrtto to t ry  title of 
sheriff of J l ;~di r tm County, Fr-cemar~ 
1.. Potrtlc'~., 294: interruption of wit-  
neqs try ccmghil~g of deputy sheriff. 
S. 1.. Iii~htirccn. 070. 

Sigl~;~turcl--C)f test:~tor mag appear in 
a11y 11:trt of will, 111 r-c Will of 
Tl~illic~iics, 228. 

Signing of Jnclgrrte~~ts-Exception to, 
1)coto11 I.. l)(wto-ir. ,538; Pcrt'sons 1 5 .  

Scrift c1- Po., 580. 
Signs - P r r s n m ~ ~ t i o u  t h a t  highway 

rig11 wtls el,ec,ttd by c o ~ n p e t e ~ ~ t  
nnthority. .lo?tiiuorc v .  Bc11. ,522. 

Silic~wis-Sotice J I I ~  filing of claim 
nntler Worlrmnr's C'ompensation Act, 
Scctt'r'!/ c. Jlircl f'o., 400. 

Simi1:tr I.';tcts ;111tl Transactions- 
('on~petcwcy of evitlrnce of. Ha~ck- 
1c!1 I.. T'iltc~ti. :3. 

Sircw-Ihtg of motorist to pull to  
~ i t l r  trf strt.t3t itnd sto1) lipon hear- 
ing. Srtd(,rnoic c. Ofic'c' S u ~ ~ p l i e . ~ ,  142. 

Sl ; l~~t l t~r-Sr~t~  1,iI)t~l ant1 Slander. 
Soliciting Agents -- Ht'clnirement of 

Iroutl f(:r r o l i c i t i ~ ~ g  agents fo r  pho- 
t o g r ~ ~ p h e r s .  S. r. M o b l c ~ ,  55. 

Solicitor-Inrtr11ctic111 t ha t  S t a t e  con- 
twtlrt l  solicitol, monld not h:t~ts 
tlraw11 w i ~ r r i t l ~ t  if c l e f c ~ ~ d a ~ ~ t  mere 
inlloct'ut holtl cl'roncous, 8 .  1:. 1'1'1- 
/OK. 146. 

"Spealtiltg 1 k ~ n ~ n r r e r "  - Biti.hcr r .  
Tl.ootvic. 107. 

Speciz11 1):1111;iges--311ist be pleaded. 
Obt'1.1ioltx~r I - .  Hilffrtlx~n, 3!99. 

Specific I)escriptiol~-('ol~trols the  gem 
eral, Jloar.c, i.. Tl'hitloy, 150. 

Specitic3 Pe r fo rmn~~c t - -Pa ro l  evidence 
incompetent to eqtal~lish contract  to 
convey for  p n r ~ ~ o s t ,  of. Rur*Itli~r r.  
Co~~stixc'tiocz ('o., 413. 

Stccc~~ l)c>ririis--Wtrrd I - .  Cruse, 388. 
Sttttc--l<ight of. to appeal, S. v. Wil- 

so,,. 5.7%. 
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State Board of Examiners of Plumb- 
ing and Heating Contractors-4'on- 
spiracy to deprive journeyman 
plumber of work, dlzlse r. Uorrison. 
195. 

State Highway and Public Worlis 
Commission-Abandonment of seg- 
ment of road, Cllnard v. Lonzbetlt. 
410; marking of curve t o  prohibit 
passing, Walker v. Ba.kerie8 Co., 
490; presumption that highway sign 
was erected by competent authority. 
Johnson v. Bell. 522. 

Stntes--Federal government regula- 
tions control title to savings bonds. 
Wa.tkina v. Sham, Comr. of Reve- 
nife, 96; enjoining resident from 
prosecuting suit in another state on 
ground of prior pending action here. 
Evan8 v .  Morrow, 800: tort action 
governed by Ice loci. Jm8 v. Ele- 
vator C'o., 512 : Evan8 r. Morrow. 
800. 

Statute of Frauds-See Frauds. Stat- 
ute of. 

Statute of Limitations-See Limitn- 
tions of Actions. 

Statutes-State statute in conflict 
with federal statute cannot be given 
effect, Leggett v. Colleyr. 595: gen- 
eral rules of coastruction. Henru v. 
L m t h w  Co.. 120; Walker v. Bak- 
rries Go., 440: Cab Co. c. Charlotte. 
672; repeal by implication and con- 
struction, Orimesland v. Washing- 
ton, 117; Cab Co. v. Charlotte, 572. 

Stockholders - Right of minority 
stockholders to have dividend de- 
clared, Oaines v. Mfg. Co., 331 : 
right to restrain issuance of nddi- 
tional stock, Gaints v, Mfg. Co.. 
340. 

Stopping-Hitting improperly lighted 
vehicle stopped on highway, Powell 
v. L w d ,  481. 

Streams-Duty of owner t o  guard 
against drowning of small children. 
Fitch v. Behqin Villag~. 632. 

Streets-Skidding of motorist into ex- 
cavation along street. Preslc?/ a. 
-41k.n & Co.. 181; rights of pnr- 
chasers and public in streets and 
alleys dedicated to public, Lee v. 
Walker, 687: rule that no statute 

rrulx agninst city in regard to streets 
nntl alleys dedicated to public, Lee 
2'. Ti'(llli~.r. 687. 

Strilies-Erwit~ Mills v. Textile Work- 
ers Trnion. 321; Cotton ,Illill Co. r. 
Tf'xtilc TYorliers Unim, 543. 

Sniltlen Emergency-Pozacll c. L l q ~ d .  
481. 

Snmmons-See Process. 
Superior Courts-See ('ourts. 
Supervisory .Juriscliction-Of Supreme 

('or~rt. III rc Sellers, 6-18. 
Supreme C'aurt-Appeals to, see Ap- 

pet11 nilcl Error, and Criminal Law: 
supervisory power of. I n  re  Sellere. 
648. 

Snrgeons--See Physicians and Sur- 
geons. 

Rw-prise-Setting aside default judg- 
ment for. Dillinghan~ v. Blue Ridgc 
dfotora, 171 : Pate v. Hospital, 637. 

Sl1r~iv0rship-U~ntiny v. Cobb. 132. 
Suspended Judgments and Sentences 

-AS. 2'. Rtalli?lgs, 2%. 
Taft-Hnrtley Act-Erwin  mill^ v. Tcs- 

tilr Il'o~,kers Cttiori. 321 ; Cotton 
Mill Po. T .  Tcatile Ti'orkcrs 7'nion. 
54.5. 

Tnsntion-Drainage liens, see Draiii- 
age 1)iqtricts ; direction of testator 
iir: to payment of tnses agniilst es- 
tate. Trttst 6%. 2 % .  Waddell. G4: 
nllocntion of funds from bond issue 
from one school to miother for con- 
solid:~ted physical ediicational plant. 
.Ilatrldi~~ 1'. JIcAdrn, 501 ; priority 
of taxes against receiver, Leggett 
r. Colkge. .;95 ; inheritance taxes. 
Wtrtkins c. 8kaz0,  C m r .  of Rcvcnuc, 
96:  T ~ P I R ~  ('0. v. Wflddcll, 34: city 
mily not impose franchise tax on 
tnsicnbs. Cab Go. v. Charlotte, 572: 
attncak of tns  foreclos~lre, Qvcrcdo 
r. LWtinrc. 618: Wilmingtolz c. Ycr- 
rick, 46. 

Taxicabs-Assault and robbery of 
driver. R.  1.. Holland, 354; munici- 
ptility mny not assess fee for fmn- 
chises. C n h  Co. c. Charlotte. 572. 

Temporary Restraining Orders-See 
Injunctions. 

Teil:ints by Entirety-Either tenant 
by entirety may move to cancel 1111- 
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authorized lis pendew,  McGurk c. 
Moore, 248. 

Tencults in Common-Partition, see 
Par t i t ion  : survivorship, Buntitfg v. 
Cobb, 132. 

Teno~ynovitis-As occupational dip- 
ease, Henry  v. Leather  Co.. 126. 

Testamentary Capncity-I)! r r  Will of 
Kmrp,  495. 

Theft-Right of bailee to contract  
against  loss by  theft. I?ivftra~icc 
Aaso. 1;. Parke r ,  20. 

Theory of Tr ia l  - Governs a p p a l ,  
Lcqgrtt  v. Collcgc, 59.7; Cotto11 Mill 
('0. r. Tcxtllc TV~rkcr.? .Rniotf. 748. 

Through Streets-Jolrnso*r r. Bell, 
522. 

Timber-Action f o r  damages fo r  
b rmch  of contract  to convey timber 
is  not action to recover realty within 
venlle atntnte. Lamb 7%. Staples, 166. 

Tonsillectomy-Action against  sur-  
geon for  death  occurring nfter,  
dack.?on v. Rnnitarium. 222. 

Tort-Feasors-Joi~~tler of. Barber. v. 
Wooten. 107 : dlcHorncl/ o. Wootett, 
110; Rend v. Roofi~cq Po.. 273; Hcr-  
ring v. Coach Po., 51. 

Torts  - I ' a r t i c ~ ~ l a r  tor ts  see Xegli- 
gence, A~~ton lo l~ i l e s ,  and p a r t i c ~ ~ l a r  
title* of tor ts  : exercise of leg:11 
right cannot he tort .  E'crcirs r .Ifor- 
t'otc-, 600 ; joinder, Hcrriilg r. Cotrcl~ 
CO.. 51;   barb^ I.. TT'ootoi. 107; 
AfcHorvcc'!/ I . .  Tl'ootcil, 110 : Read 
c. Roofiig Co , 273. 

Towns-See Jlunicipnl Corporationc. 
Tractor-Operatiou of on highwnyi,  

w e  hutomobileh: failure to supply 
ecl~iipment entitled purch:~aer to re- 
turn  f a r m  t rac tor  and  recover con- 
ridmation,  XcLawho~t  r. Rrilry,  
394; in jury  t o  employee in attenipt-  
ing to  m m r  t r i ~ c t o ~  a s  cornpensable 
m d e r  ~Yorlanen'r: Con~penwtion 
Act, Put sot18 o. Swift  d Po.. 380. 

TradtLs il11~1 I'rofes~io11s-C101iy)irac.~ 
to  deprive jonrueyman plumber of 
work. Miixc r.  Morrison, 19.5; li- 
censing n u r w s  school. Hospital  v. 
Joirit ('oncii~ittcc~. 673. 

Trailer-Operatio11 of on highways, 
see Automohiles. 

T r ; l ~ i s n ~ i s s i o ~ ~  I , i~~es - J l a in t e~~a~ lce  of 
11y mn~~ic ipa l i t y ,  Orimcvlund I:. 

Ti*c~slt i~i(/torr. 11;'. 
Trnumn-111 employ~nerit, Hot?-)/ 1:. 

I,c'otlrc3t. PO.. 126. 
Tree.<-Electrocntio~~ by contact with 

power line entangled with felled 
tree. Dccw r.  I,,:qRf Co., 658. 

Tresl~i~ss-111 h u ~ ~ t i n g  without per- 
m i s s i o ~ ~  of owner. S. ??. Gibbs, 259; 
railroad employws renting house on 
right of way m t  trespassers, Tip- 
pit(, 1 . .  K. R. ,  641. 

Tresllass to  T ry  Title-Processioning 
proceeding tloes not involve title. 
I 'lrt~it~iot~x 1.. ('utxhnll, 806; fac t  
tha t  gener ;~l  tlescription tloes not  
i u c l ~ ~ t l e  1i1nd (10~s  not prwlude re- 
covery if speci~ic description em- 
Ornccs it. J fof /~ ,c~ r .  Whitlr~ll. 150. 

Trial-Trio1 c~f criminal prowcutions, 
scJe ( ' r iminal T A W  : tr inl  of 1)nrticn- 
lnr   tiow ow srt, [):lrticular titles of 
;tc.tiol~s : objections and  esceptions 
to t,ridencze. fltw~rd,t/ c. ll'cilkw, 734: 
( 'otto~i .llill ('0. 1.. TcAstili~ Tl'orkers 
7-?r io?r .  748: at1111ission of evidenccb 
competent for  rctstricted purpose. 
.lac.l~soti r .  Ntrrtitarium, 22'2 ; Free-  
t ~ t r t ~  c. Po~rdcr~.  204:  onsn snit. Dca to~ i  
1.. IWcrtotr. .738: Colrlsto.~i Rros. c. 
Sc~/ /~l i i rX,  279 : I'orwU 2;. I,lo{/d. 481 ; 
I l a t  fi1rop.s r.  1tr.u.  Po.. 608: Datzlop 
1.. Sti!~dc~r. CiX: Tipl)itc c. R. R., 
041: IIuri.vk,u 1.. Til twf,  3 :  C'iltht-dl 
1'. Irrx. Po.. 137: Foiclcr I . .  Atlantic 
('o.. .542 : vo lnn t .~ ry  n o ~ ~ s n i t .  Roclr- 
lit, 1.. ( 'ort.stt~t~r.tio~~ ('0.. 443: instrnc- 
tio11s to ,jury. l 'I(igu?~ 1.. ,Jcttkitis. 
4": T'iljl,iti, 1'. R. R.. 641: sett ing 
;~s i t le  verdict. 1i7trrt1 I . .  ('rcinc2, 388 : 
.llo.w I. .  .Ifrc.uca. 20.7: Dcato~r c. Dcn- 
toti. 538 : dismisi:al of nc.tion a f t e r  
vrrtlict. 11-rirtl I,. Oritsc. 358: t r ia l  
I)$ conrt niitler ;~g:rermeut, lIyoodnrd 
I.. .Ilot~Ic c.tii. 403. 

'l'rnclring C'onil):~~~ic~s-I.'rai~chise does 
11ot limit cover:1g:e of liability pol- 
icy. .Ioli~isoii I.. ('(rxftct7t!/ Co. ,  %. 

'Prl~cks-Pee Anton~obiles. 
Trnsts-Vesting of equitnblr t i t lr .  

.Juc.lisojr 1.. Lunylc!l. 243; Jlc-Qucerr 
1.. l'ricxt Po., 737: .3lcQurc.)t v. Trust  
C ' o . ,  744 : t ime of I~rginning of period 



N. C.] WORD AND PHRASE INDEX. 777 

of t ru s t  held sufficiently definite. 
Y c Q u c a  v. Trltst Co.. 737: private 
t ru s t s  a s  violating rule against  per- 
petuities, NcQucen_ t'. Tr118t CO.. 
737; NcQuem~ c.  Trus t  C'o., 744: 
constructive trusts. McO~wk v. 
Maore, 248 ; discretionary power of 
trustee, Woodard c. Xordccoi, 463: 
distribution of corpus, Ibid:  motli- 
flcation upon sanction of court  of 
equity. T r w t  CO. c. Waddell, 434: 
Brooks v. D I L C ~ ~ I C O ~ ~ ~ I ,  549. 

Turlington Act-See Intosicating Li- 
quor. 

T w o  Family Dwelling - Restrictive 
covenants against. Eas t  Ride Build- 
ers  v. B r o w t ,  517. 

Undue Influence-Which will vit iate 
will, I n  r? Will of Ziemp, 495. 

Cnemployment Coinpei~sation Com- 
mission-Employnzcnt Sccuritv Cont. 
c. Alo?uecs, 69: Enzplq/nlcnt 6e- 
curit!/ Conz. c .  l ' i l~nin.  73 : I n  r e  
Emplo~ lmoi t  Security Con)., 651. 

Unions-Restraining unlawful picket- 
ing by labor unions. Erwin Mills 2'. 

Trxtile Workers Union, 321 ; Cotton 
Mill Co. v. Textile Ti'orliers Union, 
645; contempt f o r  violation of re- 
s t ra in ing order. Erwin Mills v. Tex- 
tile Workers rn ion .  321 ; Cottot! 
Mill Co. v. T(,xtile Workers Union, 
54.5; Cotton Mill Co. c. Textile 
TV0rl ;e~ l'niun. 748 : service of 
process on labor unions, Stafford v. 
Wood, 622. 

United States--Taft-Hartley Act does 
not preclude Sta te  court  from con- 
trolling strike in esercise of police 
power, E ~ w i n  Mills c. Tcxtile Work- 
e r s  Gvion, 321; Cotton Nil1 Co. c. 
Tcxtile Workers C'nion, 546 ; federal 
s ta tu tes  control, Leggctt c. Collegr, 
395: priority of taxes  against  re- 
ceiver, Lcggett v. College, 395; fed- 
era l  government regulations control 
t i t le t o  savings bonds. Ti'atkins c. 
Shaw,  Con~r .  of Reccn~rc., 96. 

Utilities Commission-Orimesl(r)~d v. 
TVashington, 117 : 1-tilitics Com. v. 
Coacb Co., 489. 

Variance--Evidence not supported by 
allegation incompetent. C~cthrell  t'. 

Ins.  Co.. 137; between rrllcgata and 
proba ta. Frccnlarc v. I'on dcr,  294. 

Vendor ilnd 1 ' 1 l r c ' I a s e r - t o  for  
damnges for  breach of contract  to  
c.onvey realty is  not action to re- 
cover renlty within venue statute.  
Lrc~rtb 1 . .  Staples, 166; recovery of 
p n r c h : ~ ~ e  money paid, Rocklit? c.  
('o1t8truvtio11 Co., 443. 

Venue-Action fo r  damages for breach 
of c.clntrnct t o  convey does not affect 
realty within venue s ta tu te ,  Lanzb 
2 . .  Maples, 166. 

Verdict-Where State 's  witness repu- 
diates testimony verdict should be 
set w i d e  when other  testimony i s  
in*uflicient t o  sustain conviction. 
S. I.. Ellerx. 42 ; court  has  discre- 
t ionary power to set as ide  answer  
to  one ishue and order  par t ia l  new 
trinl. Musr r .  &?118~. 205; discre- 
t ioni~ry  sett ing aside of not review- 
able. Ward c.  Cruse. 388; sett ing 
aside fo r  e r ro r  of law is review- 
able. Wtrrd c. Crzcse. 388: nonsuit 
may not he gmnted after.  Ward r .  
C~.rtso. 388: error  cured by, R. 2..  

Brtrnno~t. 474; lt'illiatns 1.. 12aincs. 
452. 

Tested nnd ('ontingent Remain(1ers- 
T r ~ t s t  Co. 1.. TT'nddell, 34;  Bunting 
7.. C'obb. 132 : I'ridgtw c. Tflson, 199. 

Virginia-Application of doctrine of 
w s  ipw loqnitur in tha t  jurisdic- 
tion, bancs t . .  Elevator Co., 512. 

Voluntary Sonsuit-Roclilin c. Con- 
strlrc~tiolt Co.. 443. 

Voluntary Payment-Of money may 
not he recovered. G u e r r l ~  v. Truat 
Co.. 644. 

Waiver - Cuthcr c.  Luther.  421; 
Q ~ t o . r ! ~  2.. Trttst Co.. 611. 

Warran-See  Indictment and War -  
r a n t :  tlrlay of some two hours a f t e r  
a r res t  before procnring war ran t  
l~c ld  not prejndicinl upon f ~ c t s ,  S. 
1.. Pillow. 146: ndmisdon in evi- 
dence of search war ran t s  reciting 
n c c u s a t i o ~ ~ s  beyond scope of prose- 
cution hc'ld error.  8. v. Kilnnacr. 448. 

Wate r  Systems-Right of city to take 
over water ant1 sewer systems in 
s~thtlivision v-ithout paying compen- 
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sation, Sp( iugh  v. lVin8ton-Salem, 
708. 

Water  Tower-Right of contiguous 
owners to  intervene in proceedings 
to condemn land for, Rale igh  v. 
Edzvurds. 528. 

Waters  imd Watercotlrses-Duty of 
clwner to guard against drowning of 
small children. F i t c l ~  v. Selzcpz V i l -  
lage,  632. 

U'hiskey-See Intoxicating IAqnor. 
Widow--Dissent from will. T r u s t  Co. 

v. W a d d e l l ,  464; year's snpport. 
T r u s t  Co. c. TVaddell, 454; dower, 
see Dower. 

Wills-Administration of estates, see 
Executors and Administrators ; con- 
trnct t o  devise, A n d o s o n  v. A t k i n -  
son, 271; signature of testator, I n  
I.(' TVill of Wil l ian ls ,  228; I n  t c W i l l  
of Gat l i~cg ,  561 ; holographic codicil. 
I n  r c  W i l l  o f  Gat l ing ,  581 : probate. 
-Lndo.soh v, d t k i n s p n ,  271; Cop- 
pc>dgr c. Copprdgc,  747; caveat, I n  
r e  W i l l  o f  Morrow,  3 6  ; I n  rc W i l l  
o f  Iienrp, 495: I n  t c  W i l l  o f  Cot- 
l ing,  561: general rules of constrnc- 
tiori, Doub v. H a r ~ ~ r r ,  14;  Coppcdgc 
I .  Coppcdgr,  173 : Efird v. Ef i rd ,  
fH7: W o o d u r d  u. CTurk. 215; T r u s t  
('0. 2'. IT'nddcll, 4.54 : presumption 
ngainst partial  intestacy, T r u s t  ('0. 
1'. Tl'uddell. 454; transmittable rs-  
t a t r .  T r u s t  Co. v. W a d d e l l ,  454; 
time of vesting of estate, Trrcst Co. 
c. lt 'addrll,  34 ; B u n t i n g  a. Cobh, 
132 : P r i d g m  v. Tlison,  199 : darksorr 
1'. Lall!lle?i. 243 ; M c Q u c m  v .  T r a s t  
Po.. 737: devise with power of dis- 
position, W o o d a r d  1.. ( ' lark ,  215 ; 
rule against  perpetuities, McQuecn 
1'. Tru.?t Co., 737; McQuecn 1,. T r u s t  
Po.. 744 : res tmint  on alienation, 
IlcQrrcw t7. T r u s t  Co.. 737 ; deviqes 
to a class, TJ-us t  Co.  v. IVaddell. 
34:  Coppcdgc ti. Coppcdgc, 173: es- 
ta te  and inheritance taxes, T r u s t  

Co. r. W a d d e l l ,  454; residuary es- 
tate, T r u s t  Po. v.  W a d d e l l ,  454; 
actions to construe wills, T r u s t  Co. 
c. W a d d e l l ,  34:  W o o d u r d  v. Clark ,  
21.5 : C o p p ~ d g c  L?. Copptdgc ,  747; 
tliswnt of midom, T r u s t  Co. v. W a d -  
dell.  454. 

Wire<-Liability of power company 
for  negligence in maintenance of 
wires. Decsr  v. L i g h t  Co., 558. 

Witnwses-Expert may invade prov- 
ince of jury in regard to  matters 
( f wienre, ar t .  w d  skill, B r u c e  v. 
Fl.~/iriq Acrtiict. 79: in action against  
wrgeon for  d e ~ l t h  due to anoxia 
Irtld jnry might determine question 
of proximate canse without a id  of 
esper t  testimonj,  dacaI;scnz v. Sanc- 
trrrtnnz. 222: testimony of handwrit- 
ing expert, I n  ? c  W i l l  o f  Cat l ing ,  
561, testimony of fingerprint es-  
pert. S.  1.. Ttzr'. 612; evidence com- 
petent to corroborate witneqs, Wwd- 
ccrd 2'. Mordrcai ,  4f33 : testimony 
c.omprtrnt uolelj to impeach wit- 
ne- must he inlrodnced a f t e r  wit- 
n r ~ s '  testimony. iC'rrt ma?! 1- P o l ~ d e i  , 
294: character e vidcnce, S. v. T a r ,  
612: R. 7.. l f ~ n t o t l .  716; interruption 
of \vitne% by ronghing of deputy 
hheriff. S 1,  Klr 'hrtmt,  670: State  
may '\plain mat ter  brought by de- 
fendant on cro\s-examination of 
State'\ witnecs, q. c. Mfnton. 716; 
tleftwlant's nttempt to get State's 
mitneuq to testif) falqely competent 
:IS implied a t l m i 4 o n  of guilt, 8. c. 
l f ln to?? ,  716. 

Worlinlen's C'onlpeilua tion Act - See 
Master and Servant. 

\Vronb*nl Death-Actions for. V c H o r -  
ncg 1%. Tl 'wten ,  110; action against  
surgwil for dent11 of patient. J a c k -  
.~o1t r .  Sctniturirrnt. 222. 

Wrongful r>ischnrge-Employee's ac- 
tion for, H o g a n  ,I. J e n k i n s ,  425. 
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8 4e. Hostile Character of Possession a s  Against Husband and Wife. 
Adrerse possession of husband's lnncls does not run against wife's dower 

right. Gall v. E m ~ v r  h Co., 378. 

Q 11. Adverse Possession of Streets o r  Other Public Places. 
The rule that no statute of limitations rnns against a nl~nicipality in regard 

to streets and parks dedicated to the public dors not apply where the offer of 
dedication is never accepted by it, or if nclcepted, snch streets and parks hare 
been abandoned. G.S. 1-45, Lee r .  Tl'allirr, 687. 

APPEAL ASD ERROR. 

1 Nature and Extent of Appellate Jurisdiction of Supreme Court. 
The Suprelue Court has no original jurisdiction to declare and define an 

estate conveyed by will, but is limited to u review of the decisions of the Supe- 
rior Coiirts of the State. Woodard c. Clnrli, 21.5. 

There is no inherent or inalienable right of appeal from Superior Court to 
Supreme Court. 111 E?riplo~/?twft Secwt-itf/ Corn., 6.71. 

Q 2. Judgments Appealable-Premature Appeals. 
An order i n  pc,rxonana directing defendant wife to bring the children of the 

marriage into this jiirisdictiou, entered in an action for dirorce and for custody 
of the children, is appealable, since if the wife delay her appeal until the final 
determination of the action she n70uld hare no election but to comply with the 
order or subject herself to contempt proceedings. Sadler v .  Sadler, 49. 

Where the trial court grants a new trial limited to a single issue upon which 
he set the verdict aside as  being contrary to tlie weight of the evidence, and 
orders that final judgment should await the result of the partial new trial, 
appeal from this order is premature and will be dismissed. Mrtsc ?I. Mrtsc, 205. 

Appeal does not lie from interlocutory order unless substantial right woiilti 
be lost if order is not reviewed before final judglnent. Raleigh zr. Edwards, 528. 

Obi ter  dicta in order of Superior Court is without force, and therefore snch 
provisions do not impair any substantial right and a re  not nppenlable. Zbid. 

§ 6c (2). Exceptions t o  Judgment  o r  t o  Signing of Judgment. 
An exception to tlie signing of the judgment is without merit when the record 

supports the jndgment. Deaton v. Deaton, 638. 

3 6c (3). Form and Sumciency of Exceptions t o  Findings of Fact.  (Re- 
view of Andings see hereunder, $ 40d . )  

-4 broadside exception and assignment of error to the Andings of fact and 
conclusions of law as  set out in the judgment presents only whether the facts 
found support the judgment. Dillinglram 1;. Rl#e Ridqc Jlotor.~, 171. 

An esception to the "foregoing findings of fact" without pointing out any 
specific finding to which exception is taken is a broadside exception and is 
insufficient to challenge the sufficiency of the evidence to support the findings 
or any one or more of them. R. v. Brock, 391. 

An exception and assignment of error to the holding of the court that the 
facts set forth in the affidavit and order of the court constitute excusable neg- 
lect a re  sufficient to present the question whether the facts found were sufficient 
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to support the order setting aside the judgment under C:.S. 1-220. Pate v. 
Hospital, 637. 

5 6c (4).  Form and  Sufflciency of Objections and  Exceptions t o  Evidence. 
The privilege of objecting to evidence if the.ground of objection is known is 

waived if not seasonably taken. Lambros v. Zrakas. 285. 
Where a deposition is excluded on a general objection, the objection is a 

broadside objection to the en n~asse  contents of the deposilion, and on appeal 
the Supreme Court will not pronounce a ruling upon the competency and admis- 
sibility of each of the many questions and answers contain1.d therein, but will 
sustain objection to the exclusion of the deposition if there is sufficient compe- 
tent and relevant matter therein to render its exclusion pi-ejudicial. Crandy 
v. Walker, 734. 

§ 612 ( 5 ) .  Form a n d  Sufflciency of Objections and  Exceptions t o  Charge. 
An assignment of error for that  the court failed to apply Ihe law to the facts 

of the case is ineffective as  a broadside exception. Price v.  Monroe, 666. 

§ 6c ( 6 ) .  Requirement That  Misstatement of Evidencca and Contentions 
Be Brought t o  Trial Court's Attention in Apt Time. 

Eaception to niisstaternent of a contention must be entered in apt time. 
Williams v. Raines, 432. 

9 8. Theory of Trial. 
A c31aimant may not contend in tlie Supreme Court for a higher priority for  

the paynient of its claim then it asserted either before the receiver or the 
Superior Court on appeal, since the appeal to the Supreme ('onrt ea necessitate 
follows the theory of the trial in the lower court. Leggett t. College, 593. 

A question not mised during the trial and not presented by exceptions duly 
taken may not be presented for the first time in the Supreme Court on appeal* 
Cottort M~l1  Co. v. Textilc Ti'ork('rs llttiorr, 748. 

3 19. Necessary Par t s  of Record. 
On appeal from judgment disniissing an appeal for failure to serve statement 

of case on appeal in apt time, record containing only tlie judgment of dismissal, 
notice of the motion, the  notion, affidavit filed, and appeal entry, is insufficient, 
there being nothing in the record to show date of terminatloll of tlie term a t  
which the original judgment was entered or record from whit.11 time for serving 
case on appeal inay be mlcnlatrd in determining the validity of the judgment 
of disnlissal. Rule of Practice in the Suprenle Court 19 ( 1  I .  Smoak u. reto- 
toll, 453. 

8 22. Conclusiveness and Effect of Record. 
The record on appeal imports verity, and the Supreme Court is bound by 

what it contains. Dcllin!jcr v. Clark, 419; Hayart u. Je?tkirl.~, 42. : Grandy v. 
Walker. 734. 

$j 37. Scope and  Extent of Review in General. 
I t  is the function of the Supreme Court to review alleged error and rulings 

of the trial c o ~ ~ r t  and not to chart the conrse of the lower court in advance of 
its rulings. Grand!/ 1.. Walkrr, 734. 

§ 30b. Er ror  Cured by Verdict. 
Assignments of error relating to an issue answered in appellant's favor can 

afford no ground for new trial. Il'~lliamu c. Rainca, 4.52. 
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APPEAL AND ERROR-CON ti)) rtcd. 

8 39e. Harmless and Prejudicial Er ror  i n  Admission o r  Exclusion of Evi- 
dence. 

The fact that expert testimony is technically in escess of the permissive 
bounds of such evidence will not be held for reversible error when it  could not 
hare prejudiced appellant. Bruce v. F l ~ i n g  Service, 79. 

Rulings of the cowt  in the reception of evidence do not justify a new trial 
when they a re  not prejudicial. Lamhros v. Zrakas, 287. 

The exclusion of evidence cannot be held prejudicial when the record dis- 
closes that  the answer of the witness, had he been permitted to testify, would 
not have been favorable or that  the wit-ness had already testified that he had 
no knowledge of the matter. Freeman 2;. Ponder, 294. 

The exclusion of a single item of evidence competent only for the purpose of 
corroborating a witness on one minute point will not be held prejudicial in a 
protracted trial with volmninous testimony, since upon such record its exclusion 
could not have affected the verdict of the jury. Ihid. 

The adniission of evidence over objection cannot be held prejudicial when 
evidence of the same import is theretofore or thereafter admitted without objec- 
tion. Woodard o. Mordecai, 463. 

The admission of immaterial evidence in a trial by the court under agreement 
of the parties will not be held for reversible error when its admission could 
not have affected the decision of the court. Woodard v. Mordecai, 463. 

391. Harmless and Prejudicial Er ror  in  Instructions. 
The use of the word "plaintiff" instead of the technically correct term "plain- 

tiff's intestate" in sereral portions of the charge mill not be held for prejudicial 
error when the charge construed conte~tnal ly could not have confused or misled 
the jury. I I a t ~ s l r ~  v. Ti1to11, 3. 

Where there is insufficient evidence to justify the issue of contributory negli- 
gence, any error in the charge relating to this issue cannot be held prejudicial 
on  defendant's appeal. Brrrcc 2;. Fl~j ing Service, 79. 

The charge will not be held for error when it is not prejudicial when read 
contestually. Frcew~atr v. Porrder, 234. 

Error in placing the burden upon careators to show conjunctively the ab- 
sence of each of the essential elements of testamentary capacity held not cured 
by conteutnal construction with another portion of the charge correctly defining 
testamentary capacity, since upon this record the erroneous instruction was 
repeated in the last part of the charge and careators had undertaken to show 
that  testatrix was lacliing in single, specific elements of mental capacity to 
make a will. 112  r e  Will of Kctjap, 495. 

Failure to charge a s  to burden of proof on one of issues is prejudicial. 
Tippile v. R. R., 641. 

5 40b. Matters Reviewable. 
Action of trial court in setting aside verdict in its discretion is not review- 

able; its action in doing so for error of law is reriewable. Ward v. Cruse. 388. 

5 40c. Review in Injunction Proceedings. 
On appeal in injunction cases the findings of fact in the lower court arc not 

conclusive, and the Supreme Court may review the evidence, but this will be 
done in the light of the presumption that  the judgment and proceedings below 
were correct, with the burden on appellant to assign and show error. Clinard 
v. Lamheth. 410. 
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5 40d. Review of Findings of Fact. (Sufficiency of exceptions to, Bee ante. 
B 6c ( 3 ) . )  

The findings of fact of the lower court a re  conclusive on appeal when sup- 
ported by evidence. B r i g g ~  2). B1Jgg8, 450. 

5 401. Review of Rulings on Motions t o  Nonsuit. 
Where competent evidence, erroneously excluded, when considered with tlie 

other evidence offered by plaintiff, is sufficient to take the case to the jury, 
jndgment of involuntary nonsuit will be reversed. Grn)tdl/ 1'. Ti'alker, 734. 

3 51a. Law of the Case. 
Where it  is determined ou appeal that the elidelice was sufficient to overrule 

nonsuit, the decision is tlie law of the case, and iipon a subsequent trial 1 ~ 1 1 -  

suit is correctly denied upon evidence which, though varying in minor details, 
is substnntially the saine as  that upon the first hearing. Dr?tc.e 11. Fl!/ing 8crv- 
ice, 59. 

51b. Stare  Decisis. 
A rule established by decisions of the Supren~e Conrt should not be departed 

f r o ~ n  save for clear and compelling reasons, certainly not when the prevailing 
rule is as  sound and free from objectionable features a s  the proposed rnle. 
Ward v. Cixse, 388. 

3 51c. Interpretation of Decisions. 
The conclusion a s  to the law as  expressed in an opinion of the Supreuie Conrt 

is the guide and not the reasoning by which tlie conclusion is reached. Haqutc 
2). Je~lcivrs, 425. 

3 52. Proceedings in  Lower Court After Remand. 
Where the question of defendants' right to nonsuit is not presented on the 

appeal, hut the juclgnlent of the lower court is modified to the estent that it 
allowed a conipulsory continuance pending the determination of another action 
upon different issues pending in the Federal Court between a stranger to the 
present action ant1 the defendants herein, the decision does not justify dis- 
missal of the action in the lower court after remand. but leaves the case pend- 
ing in substtmtiallg the same status ns if the case had been submitted to a jury 
and ~nistr ia l  ordered. Goldston Drou. T. Xelcliirk. 279. 

APPEARANCE. 

5 ZH, Acts Constituting General Appearance. 
Filing demurrer on ground that  complaint fails to state cause of action is a 

general appearance. Hospital v. Joint Committee, 653. 

§ 2b. Effects of General Appearance. 
A general appearance waives any defects of service. Hospitnl v. ,Joint Com- 

mittcr, 653. 
ARBITRATION AND AWARD. 

1. Distinction Between Common Law a n d  Statutory Arbitration. 
The Uniform Arbitration Act does not apply to a n  agreement to arbitrate 

differences under contract when the arbitration agreement is executed at the 
time of the contract, since the Act applies only to agreements to arbitrate 
eswuted after controversy has arisen. Skinuer v. Gaither Corp., 385. 
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ARRITRATIOK ANI) AWdR1)-('otctirrrtc~d. 

8 8. Agreements a s  B a r  t o  Action. 
An agreement to arbitrate all disputes, clainls and questions arising in per- 

formance of the work is not an agreement to arbitrate the contract price for 
the construction of the building, and therefore action by the contractor to 
recover balance due on the contract in addition to amount due for labor and 
materials used in repairing and replacing plastering which fell, is not barred 
by the arbitration agreement as  to the action for balance of contract price, a t  
least, and demurrer for failure of the complaint to state a cause of action is 
properly overruled. Skinner v. Gaither Corp., 383. 

An agreement to arbitrate all disputes or questions arising under a contract 
incorporated into the contract as  a part thereof cannot bar either party from 
maintaining a n  action for breach of the contract, since the courts will not 
decree specific performance of the agreement to arbitrate either directly or 
indirectly by refusing to entertain suit prior to arbitration. Ibid. 

ARREST AND BAIL. 

3 lb .  Right of Offlcer t o  Arrest Without Warrant.  
When a misdemeanor or other offense is connnitted in the presence 

of an officer, he niay forthwith arrest the offender without a warrant, and this 
rule applies to drunken driving. S. 1;. Pillow, 146. 

9 2. Force Permissible in  Making Arrest. 
Charge a s  to right to overconle resistance in making arrest he ld  without 

error in this homicide prosecution. 8. v. Brnnrrotr, 454. 

§ 5. Right t o  Bail. 
Where there is evidence that defendant n7as intosicatetl nhen he was ar- 

rested for drunken driving, a delay of some two hours in procuring a warrant 
and adniitting defendant to bail fails to show any infringelnent of defendant's 
constitutional rights, th r  l i~at ter  being largely in the discretion of the officer 
and no abuse of discretion bring made to appear, and the telnporary incarcera- 
tion in no way depriving defendant of the benefit of any witnesses in his behalf. 
S. v. Pillox-. 146. 

8 8. Liabilities on Bail Bonds. 
The fact that a mistrial has been ordered does not relieve the defendant of 

his obligation to appear a t  a later term after personal notice to do so. and will 
not support his contention that he had theretofore been put in jeopardy and 
was under no obligation to appear bemuse the court had no further jurisdiction 
over him or the case, and forfeiture of his bail may be had for his failure to 
appear a t  the later  tern^. S. v.  Brocl;', 391. 

Subsequent arrest of defendant on a capias and the filing of a new bond does 
not relieve the surety on the previous bond of liability for failure of defendant 
to appear as  required by lam. Ibid. 

ARSON. 
§ 1. Intent.  

The burning or procuring to be bnrned a dwelling house must be done will- 
fully and wantonly, or for a fraudulent purpose, in order to constitute the 
offense defined by G.S. 14-65, and therefore a n  instruction to the effect that the 
Jury was required to find beyond a reasonable doubt only that the dwelling was 
hnrnetl ant1 that it was hlirnetl at the instance or request of defendant, must 
be held for l~rejndici:~l error. S 2.. Conk, 202. 
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ASSAULT. 

5 13. Sufficiency of Evidence and  Nonsuit. 
Circumstantial evidence kcld sufficient to show that defendant was present 

and gave active encouragement to perpetrator of assault. S. c. Holland, 364. 

BSSOCIATIONS. 

5 1. Kature and Existence. 
Af conimon k ~ w ,  an unincorporated association is but a body of individuals 

acting together, and has  no legal entity or existence independent of its mrnl- 
bers, and therefore may not take, hold, or transfer property, or sue or be sued. 
Sfafford v. Wood, 622. 

5 5. Actions. 
Under the provisions of G.S. 1-97 ( 6 )  any nnincorporated association, includ- 

ing a n  unincorporated labor union, whether resident or nonresident, which does 
busiuess in North Carolina by performing any of the acts for which it was 
formed, is subject to suit as  a separate legal entity, and ]nay be served with 
process in the manner prescribed by the statute. Staflord q3. Wood, 622. 

If labor union does in this State acts for which it \?'as organized it is subject 
to service of process under G.S. 1-97 ( 6 ) .  Ibid. 

ATTORNEY AND CLIENT. 

5 7. Duties and Liabilities t o  Client. 
An attorney, since he occupies a fiduciary relationship, will not be allowed, 

as  a matter of public policy, to represent both parties in a n  adversary proceed- 
ing, and a judgment or decree so aff'ected will be set aside upon motion in the 
cause. Hnll v. Shippcra Esprrss, 38. 

AUTOMOBILES. 

§ 8c. Star t ing and  Turning. 
The statutory requirement that a motorist upon hearing a siren must drive 

his vehicle to the right side of the street and stop, G.S. 20-157, does not relieve 
such motorist of the duty to ascertain before turning to his right that such 
moTement can be made in safety or the duty to signal any vehicle approaching 
from his rear, G.S. 20-154. A~tderson v. O g r e  Szipplics, 142. 

5 8d. Stopping, Park ing  and  Lights. 
Complaint alleged that plaintiff's car struck defendani:'~ unlighted truck 

parked on highway, that  while plaintiff was in dazed condition from injuries, 
he wallred out into highway and was struck by another car. Held: Not demur- 
rable on ground of want of prosimate cause in that injury caould not have been 
anticipated, or on the ground of independent inter~ening acts of third person. 
Bal l  v. Coble Dairies, 206. 

Evidence that  defendant, driving without proper tail lights, suddenly stopped 
on highway without giving signal, resulting in rear-end collision, held for jury 
on issues of negligence and contributory negligence. Powell v. L l o ~ d ,  481. 

Plaintiff mny not be charged with contributory negligence a s  a matter of 
law merely because of failure to stop when the lights of oncoming traffic par- 
tially blind him and interfere with his vision of the road ahead. Ibid. 
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ArTOMOBILES-C'on t i r t  ~ r c ~ l .  

Q 81. Intersections. 
I t  is unlawful for a motorist to fail to stop in obedience to a highway sign 

before entering upon a n  intersection with a through street, and while such 
failure does not constitute negligence or contributory negligence per ae, i t  is 
evidence to be considered with other evidence in the case upon the issue of 
negligence or contributory negligence, a s  the case may be. Jolwson v. Bell, 522. 

The operator of a n  automobile along a through street who has knowledge 
that signs had been erected along the intersecting street requiring motorists 
thereon to stop before entering the intersection, is entitled to assume, and to 
act upon the assuluption, even to the last moment, that the operator of a vehicle 
on the servient street will stop in obedience to the sign before entering the 
intersection. Ibid.  

Where two vehicles a r e  traveling in opposite directions along the same street 
and meet as  one of them attempts to make a left turn a t  an intersection, the 
rules relating to the entering upon the intersection from a side street are  not 
applicable, G . S .  20-165 ( a ) ,  but the applicable statutes a r e  G.S.  20-183 ( b )  and 
G.S. 20-154. Fowler v. Atlantic Co., 542. 

The collision in suit occurred when defendant's vehicle, first entering the 
intersection, attempted to turn left without giving the statutory signal and hit 
plaintiff's vehicle, which had been traveling in the opposite direction along the 
same street, a s  i t  had been brought to a staudstill six feet within the inter- 
section. Held: Conflicting evidence as  to whether plaintiff's driver, in the 
exercise of due care, should have seen defendant's vehicle in the act of turning 
in time to have stopped short of the intersection and thus avoided the collision, 
takes the case to the jury upon the issue of plaintiff's contributory negligence. 
Ib id .  

Evidence tending to show that plaintiff was first in intersection held for jury 
on issue of negligence. Donlop v. Snyder, 627. 

That defendant's car approached intersection from plaintiff's right a t  ap- 
proximately same time hcld not sole reasonable inference from evidence. Zbid. 

Q 9b. Lights. 
Instruction that  driving rehicle wider than eighty inches a t  nighttime with- 

out having clearance lights burning is negligence per se, Iceld without error. 
Hawsleu v. Tilton, 3. 

Q 14a. Passing Vehicles Traveling in Same Direction-Traffic Lanes. 
Where half of a street a t  a n  intersectio~l is marked for three lanes of tramc, 

the left lane for left turns, the center lane for through traffic and the right 
lane for right turns, a motorist traveling in the center lane may assume that  
a rehicle standing in the left lane awaiting change of the traffic signal, will 
turn left, G . S .  20-1.53, and has the right and duty to pass such vehicle on its 
right, since G . S .  20-152 does not apply in such circumstance. Anderson v. 
Once Ntcpplies, 142. 

Q 14b. Passing Vehicles Traveling In Same Direction--on Curves. 
Neither G.S.  20-150 ( b )  nor G . S .  20-150 ( d )  applies unless the driver is pro- 

ceeding upon a curve, in which event if the curve is marked by a center line the 
driver is forbidden to drive to the left thereof, and if the curve is not so marked 
he may not drive to the left of the highway to pass a n  overtaken vehicle unless 
his view is unobstructed for a distance of 500 feet. Walker v. Bakeries Co., 440. 

Where there is conflicting evidence as  to whether the accident occurred on 
a curve and whether there was a center line on the highway, an instruction to 
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the effect that if plaintiff had an unobstructed view for :100 feet or more the 
law did not prohibit him from driving to the left of the center line, must be 
held for prejudicial error. Ibid. 

Althoiigh G.S.  20-130 ( b )  and G.S. 20-150 ((1) are  designed primarily to pre- 
vent a vehicle, in passing an overtalien vehicle, from colliding with another 
vehicle approaching from the opposite direction, the statutes are  germane in 
a n  action involving a collision between overtaking dnd overtaken vehicles, since 
the driver of the overtaken vehicle is not required to anticmipate that the other 
vehicle will attempt to pass in violation of slatute. Ibid. 

5 18a. Pleadings i n  Auto Accident Cases. 
Complaint held not demurrable on ground that on fwctt alleged injury was 

not foreseeable or ground that injury resulted from independent acts of third 
person. Hall v. Coblc Dairies, 206. 

5 18b. Negligence and Proximate Cause. 
That plaintiff, in (lazed condition from injuries resulting from defendant's 

negligence, should walk out on h i g h w a ~  and be struck by another car keld not 
unforeseeable so a s  to negate proximate cause. Hall e. Coble Dairies, 206. 

5 1Sd. Concurring and Intervening Negligence. 
A con~plaiat alleging that in~nietliately after a collision mused by the negli- 

gence of the intestate of one defenclant, uncl while 1)laintiff was injured and 
unable to ehtricate herself f r o ~ n  the car in \~liicll she wa:. riding, another de- 
fendant negligently ran his tr11cli into the rear of her I Y I ~  further 
injury, and that sliortlg thereafter the third tlefentlant ran into the sitle of the 
car in wliicli she was riding a s  it was standing inl~nobilized sidewise on the 
road causing further injnries to plaintiff, and that the defendants were jointly, 
concurrently and succzessivelg negligent in proximately causing plaintiff's inju- 
ries, i s  held good a s  against clemnrrer for rniajoinder of parties and causes, 
since the coniplaint alleges a sequence of events which snccessivelg, concur- 
rently and jointly produced plaintiff's injuries, for uhirli  defendants may be 
held liable a s  joint tort-feasors. Barber v. bl'ootcn, 107. And, of course, a re  
jointly liable for death of another passenger killed in the accident. McHoncu 
0. Wooten, 110. 

Plaintiff, in dazed condition from injnries resulting fro111 defendant's negli- 
gence, wallied out on highway and was strl~cli by another car. Held: Defend- 
ant's negligence was not insnlated. since his negligence acted through nornial 
response and continned 1111 to time plaintiff mas struck. Hall c. Coblc Dairics, 
206. 

§ 1Sh (2). Sufficiency of Evidence and Xonsuit on Issue of Negligence. 
Evidence favorable to plaintiff tending to show that defe~itlnnt drove a school 

bus after dark on the appronches to a narrow hridge :it thirty-seven nliles per 
hour without clearance lights indicating the width of the hns, ant1 that, in 
attempting to clear the bridge ahead of n vellic7le approaclriug from the opposite 
direc>tion, defendant pressed his ;~ccelerator to the fioor and nlet the other 
vehicle near his end of the bridge, failed to keep the hiis ' o  its right so as  to 
give such other vehicle one-half the traveled lmrtion of the hridge as nenr as  
possible, and struck the car, i s  11cld sufficient to be suhrnitted to the jury on the 
question of defendant's negligence ant1 prosinlate cause. Iin)islc!/ v. Tnlton, 3. 

Whether defendant was guilty of actionable negligence in failing to bring 
vehicle to stop before entering intersection with t11rougl1 street held for jury. 
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Johnson v. Bcll, 522. Evidence that defendant was driving a t  nighttime with- 
out tail lights and stopped without signal held for jury on issue of negligence. 
Potccll v.  Lloud, 481. 

Whether defendant was guilty of actionable negligence in failing to bring 
vehicle to stop before entering intersection with through street 11eld for jury. 
Jol~nson v. Bcll, 522. Evidence that defentlant was driving a t  nighttime with- 
out tail lights and stopped without signal 11cld for jury on issue of negligence. 
Powell v. Llogd, 481. 

Evidence that defendant turned left a t  intersection in front of plaintiff's car, 
without giving statutory signal, resulting in collision with plaintiff's vehiclc, 
which was traveling in opposite direction, Iicld for jury on issue of negligence. 
Fowler v. Atlantic C'o.. 542. 

Evidence tending to show that plaintiff was first in intersection held for jury 
on issue of negligence. Donlop 2;. Snudor., G27. 

8 18h (3). Sonsui t  on  Ground of Contributory Negligence. 
Defendants' evidenc-e of negligence on the part of plaintiff's intestate in the 

operation of his ear upon i i  narrow britlge, cansing the collision between intes- 
tate's car and the bus driven by defendant, cannot justify nonsuit when in 
conflict with plaintiff's evidence. Hanslc!~ v. Tilton, 3. 

Evidence in this case tending to show that a police officer, in attempting to 
control traffic, was driving a t  a speed up to thirty-fire miles per h o w  with his 
siren sounding and was injured when a vehicle standing in a lane of traffic 
for a left turn suddenly turned to its right, causing the collision in suit, is held 
not to show contributory negligence as  a matter of law. Anderson w. Once 
Szipplies, 142. 

Evidence held not to shon7 contributory negligence as  matter of law on part 
of motorist hitting vehicle that had stopped before him on highway. Powell 
v. Llol~tl, 481. Evidence held not to show contributory negligence as  matter of 
law on part of motorist hitting vehicle turning left a t  intersection. Fowler w. 
Atlantic Co., 542. Whether plaintiff was guilty of rontributory negligence in 
driving along through street without slackening speed a t  intersection held for 
jury. Johnson v. Bcll. 522. 

That defendant's car approached intersection from plaintiff's right a t  ap- 
proximately same time l~r ld  not sole reasonable inference from evidence. 
Donlop v. Snyder, 627. 

8 20b. Imputing Negligence to  Passenger. 
Guests in a car who have no control over its niovements are  not responsible 

for the negligence of the driver. Price v. Mollroe, 666. 

8 I .  Actions by Guests and Passengers-Parties Liable. 
Defendant was the owner of a truck involved in a collision with a car. A 

passenger in the car sued defendant. Held: Defendant was entitled to allege 
that the negligence of the driver of the car was the sole proximate cause of the 
accident and also that the negligence of the drirer of the car was concurrent, 
and hare the driver of the car joined for contribution. Read v. Roofing Co., 
273. 

Passengers may hold city liable for unguartled excavation notwithstanding 
negligence of drirer provided driver's negligence did not insulate city's negli- 
gence. Price v. Monroe. 666. 
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8 24 b. Actions Against Owner-Parties. 
Where the driver of a car is killed in a collision with a truck, the truck 

owner may sue the owner of the car individually on the theory of respondeat 
superior or, when the car owner has qualified a s  administrator of the driver, 
a s  ndministrator, either jointly or separately. Ecans 2;. Morrow, 600. 

Where the injured party elects to sue the administrator of the tort-feasor in 
his individual capacity upon the theory of respondcat superior and not in his 
capacity a s  administrator, the defendant is bound by plaintiff's election, and is 
powerless in law to compel plaintiff to sue him in his representative capacity. 
Ibid.  

5 24 $4 c. Actions Againgt O w n e ~ ~ D e c l a r a t i o n s  of Driver. 
Where the owner of a vehicle is sought to be held solely on the doctrine of 

respondeat superior, a declaration of the driver immediately after the accident 
which tends to establish negligence on the part of the drirer is competent, and 
since such negligence will be imputed to the master when the doctrine is appli- 
cable, the fact that such declaration is admitted only a s  against the driver does 
not affect the result as  to the master. Anderson 2;. Once Supplies, 142. 

5 28a. Homicide---Culpable Negligence. 
Where the violation of the provisions of G.S. 20-140 is committed in such a 

reckless and careless manner a s  to evince a complete and I houghtless disregard 
for the rights and safety of others, it amounts to culpable negligence, and when 
such violation proximately results in the death of another, i t  constitutes man- 
slaughter or even murder, dependeut upon the degree (of negligence. S. v. 
NcLean, 2% 

8 a8e. HomicideSuff iciency of Evidence and  Nonsuil . 
Evidence tending to show that  a person was riding on the running board of 

defendant's car with defendant's knowledge and acquiescence, that  defendant 
drove the car forty to fifty miles per hour t~long a dir t  road through a cloud 
of dust of sufficient density to interfere with his vision, swinging his car back 
and forth across the highway, and that  the car sideswiped another car travel- 
ing in the opposite direction, in which collision the passenger on the running 
board was fatally injured, is held sufficient to be submitted to the jury in a 
prosecution for manslaughter, irrespective of the question of defendant's in- 
tosication even though i t  may have been a contributing factor in defendant's 
reckless driving, since defendant in the exercise of ordinary prerision could 
have foreseen that  the passenger on the running board might be seriously 
injured or killed a s  a result of such recliless operation of the car, regardless 
of whether it  came into contact with another vehicle o r  not. 8. 2;. McLean, 283. 

§ 30d. Prosecutions for Drunken Driving. 
Evidence of defendant's guilt of drunken driving ltcld sufticient to overrule 

his motion for nonsuit. 8. 2;. Pillow. 146 ;  S. v.  h'irknrurc, 650. 

AVIATION. 

§ 7. Injury t o  Gratuitous Passengers. 
In  a n  action to recover for death of a gratuitous passenger in an nirplane 

killed as  a result of an accident allegedly caused by the n13gligence of the pilot, 
i t  is competent for espert witnesses who saw the accident and were personally 
familiar with the type of plane used, to testify that in their opinion the acci- 
dent was caused by the pilot's attempt to make more turns in the spin than 
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were safe from the altitude attained, since the testimony relates to conlposite 
facts based upon the witnesses' knowledge, skill and experience as  experts from 
observation of the movements and actions of the airplane, and comes within a n  
exception to the rule that  opinion evidence may not invade the province of the 
jury. Bruce v. F1uin.q Service, 79. 

In an action to recover for the death of a gratuitous passenger in an air- 
plane upon allegations that the fatal accident was caused by negligence of the 
pilot, defendant's allegations that the fatal maneuver was inherently dangerous 
and that  intestate acquiesced in the operation of the plane cannot justify the  
submission of the issue of contributory negligence to the jury when all the evi- 
dence is to the efiect that  the maneuver was not dangerous when properly done 
and that  under the circumstances even a n  experienced pilot should not have 
attempted, while a passenger, to have interfered with the controls during the 
maneuver by the pilot in command. I b i d .  

$ 4. Care and Custody of Property. 
Ordinarily a bailee is not liable for loss or damage to the property bailed 

unless he is a t  fault, and therefore a provision of the contract tha t  the bailee 
should not be liable for theft or destruction of the property by Are is a provi- 
sion relieving the bailee from liability for his own negligence. I m .  Asso. v. 
Patsker, 20. 

The duty of a bailee to exercise dne care to protect the property bailed 
against loss, damage or destruction, is a duty imposed by law from the relation- 
ship of the parties and not a duty implied under the bailment contract, and a 
breach of this duty gives rise to an action in tort for negligence rather than 
one on the contract. Ibid. 

Proprietor of public parking lot mag not contract against liability for negli- 
gence resulting in loss of car by fire or theft. Ib id .  

BASTARDS. 

$ 1. Willful Fai lure t o  Support-Elements o i  Offense. 
In a prosecution under G.S. 49-1, 49-2, the State must not only show that  

defendant is the father of the child and has neglected and refused to support 
it, but also that such refusal is willful, i.e., intentional and without just cause, 
excuse or justification, and this element of the offense cannot be supported by 
evidence of willful failure supervening between the time the charge was laid 
and the time of trial. 8. v. SWarpe, 154. 

$ 6. Sufficiency of Evidence and  Nonsuit i n  Bastardy Prosecutions. 
Evidence that defendant aclrnowledged paternity of prosecutrix' child by 

paying an obstetrician before the child's birth, and by paying the hospital bill 
incidental to the child's birth, and by furnishing prosecutrix money for baby 
clothes, etc.; is sufficient to be submitted to the jury on the issue of paternity. 
S. v .  Siiarpe, 154. 

Evidence tending to show that defenclant furnished certain sums to pay the 
hospital bill incident to the birth of prosecutrix' child and gave prosecutrix 
money for clothes for the child, withont evidence that  the amount furnished 
was inadequate as  of that time, and that upon her later statement that she 
would have to have more money, promised to provide more, is held insufficient 
to support the issue of defendant's willful failure and refusal to support the 
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child, eridence of prosecutris' denland and defendant's refusal to provide sup- 
port after the issuance of the warrant being incompetent upon the issue. Ib id .  

BOUNDARIES. 

# 1 General Rules for  Ascertainment of Boundaries. 
While the location of boundaries is a question of fact for the jury, wlmt are  

the boundaries is a question of law for the court, it being for the court to con- 
s t rue its terms as  to what land the deed intended to corer, and to this end the 
court may correct an inadrertence when it plainly uppears upon the deed itself. 
Moore v. W h i t l c ~ ,  160. 

3 2. General and Specific Descriptions. 
The specific description in a deed controls the general description and it  is 

only where the specific desrription is ambiguous or insuffjcient or reference is 
made to a fuller and more accurate description, that resort may be hail to the 
general description. JIoorc c. l171ritlc!j, 150. 

# 3c. Reversing Calls. 
Ordinarily a line should be run in its regular order f r o n ~  a ltnown beginning, 

and it is only when a corner cannot be ascertained by rnnnmg forward and may 
be Axed with certainty by rnnniny reversely that the c;~ll may be reversed. 
Plcnan~orrs v. Cu tslrall,  506. 

# 5a. When Evidence Aliunde I s  Con~petent.  
Description of 1:lntl in a deed nl~is t  be certain in itself or capable of being 

reduced to certainty by matters a l t r o ~ d c  pointed out in the deed itself. l'lcni- 
mons v. Cutslrall,  306. 

9 5h. Location of Corners of Contiguous Tracts. 
A deed describing the land by reference to corners and lines of the adjacent 

lands is sufficient to admit proof of such atlji~cent cornels and lines, tlie call 
for another's line being consitleretl one to a natural1 boundary, and the best 
evidence thereof being the record of n deetl rorering such corners, or lines 
followed by the fitting of the description to the land in accaordance with appro- 
priate rules l ~ 1 ( 7 t ~ ~ t ~ ~ ~ ~ ~ . v  v. ('rit81i(111. c506. 

3 6. Nature of Processioning Proceeding. 
I n  a processioning proceeding, what constitnteh the true dividing line is a 

question of law for tlie court, its location iq a question of fact for the jury 
under correct instructions hasrd npon competent el-idence. Plcntwzonx 7.. ( ' l i t -  
sliall,  506. 

Question of title is not involved. Ib id .  

3 9. Burden of Proof in  Processioning Proceeding. 
The burden of proof on the issue as  to the trne location of the dividing line 

is upon petitioners. Plcnznlo~rx I..  C ~ t f s l r a l l ,  206. 

jj 10. Nonsuit and Directed Verdict. 
A processioning 1)roceeding may not be dihnlissed as  in case of nonsllit. but 

pereniptory instructions may be requested in appropriate cases. Ib id .  

# 11. Issues in  Processioning Proceeding. 
Where in a processioning proceeding each side admits that the other owns 

adjoining land, and respondents further adrer  adverse pr~ssession of the land 
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owned by them, held no issue of title is raised, the sole issue being as  to the 
t rue location of the dividing line between the lands of the respective parties. 
Ibid.  

BURGLARY. 

10. Competency and Relevancy of Evidence. 
In  a prosecution for breaking and entering and larceny, the admission in 

evidence of search warrants reciting the theft of articles not recovered and 
reciting affiants' belief that  they were concealed on the premises of defendants, 
which recitals a re  not in corroboratior~ of the testimony of the affiants upon 
the trial, held prejudicial. 8. v. Zi imn~er ,  448. 

CARRIERS. 
g 5. Franchises. 

Chap. 1132, Session Laws of 1949, has no application in deterulining the 
validity of a n  order of the Utilities Commission entered 30 July, 1947. r t i l i t i e s  
Corn. v. Coach Co. ,  459. 

Under the provisions of Chap. 440, Session Laws of 1933, amending Chap. 
136, Session Laws of 1927 (G.S .  62-10.> ( f )  ) ,  the Utilities Coluniission has juris- 
diction upon a showing of public convenience and necessity therefor to grant 
to a city bus carrier authority to operate over a pnblic highway for a distance 
of .7 of a mile outside the city, without finding that the operations of an inter- 
urban bus company under franchise along said highway were not providing 
sufficient service, or that thirty days notice had been given it and i t  had failed 
to provide the service required by the Comnlission. Ib id .  

What constitutes public convenience and necessity is primarily an adminis- 
trative question and involves determination, among other things, of whether 
there is a substantial public need for the service, whether esisting carriers 
meet this need, and whether it would impair the operation of esisting carriers 
contrary to the public interest. Ibid.  

An accepted franchise creates a contractual relation under which, in consid- 
eration of the granting of the privilege, the grantee usually obligates itself to 
express conditions and stipulations as  to the standard of service, etc. Cab Co.  
v. Charlot te ,  572. 

City may not levy franchise t a s  on taxicabs. Ib id .  

COSSPIRACT. 
§ 1. Civil Conspiracy. 

An action for civil conspiracy lies when there is an agreement between two 
or more individuals to do a n  unlawful act or to do a lawful act in an nnlnwful 
way, resulting in injury inflicted by one or more of the conspirators pursuant 
to the comnion scheme. Jfllrtse c. &lIorrisow, 19.5. 

§ 2. Actions for Civil Conspiracy. 
Civil liability of conspirators is joint and several, and each conspirator is 

deemed a party to every act done I)$ any of them in furtherance of the common 
design. Y z t s e  c. Morrison, 195. 

Complaint hcld sufficient to a l l e g ~  civil d o n ~ p i r a c ~  among defendants, mem- 
bers of licensing board and town clerk, etc., to deprive plaintiff of livelihood 
as journeyman plumber. Ibid.  
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COSSPIRACT-Con tinwed. 

§ 3. Nature and  Elements of Criminal Conspiracy. 
A criminal conspiracy is a n  agreement between two or more individuals to 

do a n  unlawful act or to do a lawful act  in a n  unlawful manner, the crime 
being the illegal agreement and not its execution. S. v. Porker, 236. 

5. Competency of Evidence. 
While the acts and declarations of one conspirator in furtherance of the 

unlawful agreement is competent against the coconspirator, the existence of the 
conspiracy and defendant's participation therein a t  that time must be estab- 
lished by evidence aliunde, and in the absence of such evidence such declara- 
tions a re  incompetent as  hearsay. S. v. Bcnson, 263. 

§ 8. Sufficiency of Evidence and Nonsuit in  Prosecutions fo r  Conspiracy. 
While a criminal conspiracy may be shown by circumstmtial evidence, evi- 

dence tending to show merely that defendant was guilty of' a criminal offense, 
but leaves in the realm of conjecture the question of his imlawful agreement 
with others to commit the oITense, nonsuit on the charge of conspiracy should 
be granted. S. v. Parker, 236. 

Evidence failing to show defendant's connection with ~ io la t ion  of prohibi- 
tion law by defendant's employee held insufficient to withstand nonsuit. S .  v. 
Benson, 263. 

CONSTITUTIONAI~ LAW. 

3 11. Scope of Police Power in  General. 
The constitutional inhibition on the part  of the several states to regulate 

interstate commerce is subject to exception where the regulations a re  in the 
exercise of the police power reserved to the several states, hut in order to come 
within the exception it  is necessary that  the exercise of the police power be real 
and bona jide and accomplished in some plain, appreciable and appropriate 
manner a n  objective within the police power, and that  its bearing upon inter- 
s ta te  commerce be incidental thereto. Art. I ,  Sec. 8, claustb 3, of the Constitu- 
tion of the United States. S. v. Jfoblc21, 36. 

A statute requiring the posting of bond in each and every county in which a 
photographer does business in this State throngh canvassers, solicitors or 
agents who issue coupons for photographic products, which bond should be 
liable for any loss or damage by reason of the failure of the photographer or 
its soliciting agent to fully perforni any contract, representation or obligation 
in connection with the sale of any coupon, cannot be u p h ~ l d  as  a burden 011 

interstate commerce incidental to the exercise of a police regulation designed 
to prevent frauds, since the bonding requirement has no substantial relation 
to the prevention of frauds, but places a direct and unwarranted burden upon 
interstate commerce. Ibid. 

While the regulation of peaceful strikes in industries engaged in interstate 
commerce is in the exclusive jurisdiction of the Federal Government, 29 USCA. 
section 141, et seq., our State Court in the exercise of the State's inherent 
police power has jurisdiction of a n  action to restrain mass picketing, obstrnct- 
ing or interfering with factory entrances, and the threatening and intimidation 
of en~ployees in the conduct of a strike. Erwin W i l l 8  v. Textile TT'orkcrs Cniov, 
321: Cotton Mill Co. v. Textile TVorkcrs 17nion, .745. 

§ 17. Exclusive Emoluments and  Privileges. 
Ch. 1078, Session Laws of 1949 (G.S. 97-53 (26) ), which provides that as  to 

active firemen of cities and towns of the State heart disease is a n  occupntional 
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disease per ae and thus dispenses with the necessity of proof of a cause1 con- 
nection between heart disease and the employment, i s  held unconstitutional a s  
providing separate and exclusive en~oluments or privileges to the group speci- 
fled not accorded to other municipal employees or to en~ployees in private indus- 
try, in contravention of Art. I, sec. 7, of the State Constitution. Duncan v. 
Charlot te ,  86. 

8 21. Due Process of Law; Law of t h e  Land-What Constitutes Due  
Process. 

Art. I, sec. 17, of the Constitution of N. C., guarantees a litigant in every kind 
of judicial proceeding the right to a n  adequate and fair hearing before a n  
impartial tribunal where he may contest the claim set up against him and be 
allowed to meet it  on the law and on the facts, and show if he can that it is 
unfounded. Z t z  r e  E s t a t e  o f  E d x a r d a ,  202. 

8 28. Full Fa i th  and  Credit t o  Foreign Judgments. 
Husband invoking jurisdiction of sister state is bound by its decree awarding 

custody of children. Sadlei. v. Sadler,  49. 
Decree for support of child of marriage is ent'orceable here as  to installments 

due. and is not subject to modiflcation here. Latcgltridge v. L o v e j o ~ ,  663. 

20. Distinction Between Inters tate  and  Intrastate  Commerce. 
The solicitation of orders by an agent in this State is a n  integral part of 

interstate commerce when the filling of the orders and the delivery of the goods 
require their transportation to this State from another state, especially where 
the orders a re  subject to acceptance or rejection by the out of state principal. 
S. v. U o b l e y ,  55. 

Where agents solicited business in this State, taking a dollar deposit entitling 
the customer to one unmounted photograph subject to the right of the pliotog- 
rapher to accept or reject orders, and the pictures a re  taken here but the pro- 
cessing of the pictures is done a t  the photographers' out of state plant, the 
proofs returned here and delivered to the customer by another agent who takes 
any orders for additional photographs, which a re  ulailed to the customer direct 
from the out of state plant, held:  The solicitation of such orders is an integral 
part of interstate commerce. Ib id .  

31. Transactions Constituting Burden on  Interstate Commerce. 
The fact that a statute applies alike to all  the people whether within or  

without the boundaries of the State is not determinative of whether it places 
an undue or discriminatory burden upon interstate commerce, but such statute 
may be discriminatory in applying to only one branch of a business or in im- 
posing sanctions haring no relationship to the volume of business transacted. 
S. v. Y o b l e y ,  55. 

Statute requiring bond of photographers soliciting business through agents 
held void a s  to interstate business as  discriminatory burden on interstate com- 
merce, and cannot be upheld a s  exercise of police power to prevent fraud. Ib id .  

CONTEMPT O F  COURT. 

§ 2a. Contempt of Court  in  General. 
A proceeding for contempt under G.S. 5-1 and a proceeding as  for contempt 

under G.S. 5-8 a r e  distinct, the first relating to acts or omissions having a direct 
tendency to interrupt the proceedings of the court or to impair the respect due 
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its authority, and the latter to acts or neglects tending 1x0 defeat, impair, im- 
pede, or prejudice the rights or remedies of a party to an action pending in the 
court, the distinction being important because of difference in procedure, pun- 
ishment and the right of review. Lzrtlco. w. L,cctIcc'r, 429. 

5 2b. Willful Disobedience of Court Order. 
Where a temporary order is issued against defendants and also against all 

others to whom notice and knowledge of its contents might come, such others 
who violate its provisions after notice and Inlowledge of the contents of the 
order may be held in contempt to the same extent as  if they had been formally 
served. Ertcilt Xillu 1.. Tr,xtilr l l ' o r k o ~  C'wio~c, 321. 

Original parties who a re  served with summons, complaint, and temporary 
restraining order and order to show cause, may not contend that they had no 
notice of the restraining order a t  the time their alleged acts of contempt were 
committed. Cottorc .llill Co. r.. Textile li7ot'kcru Gl~iotz, 748. 

9 . Acts Tending to Delay, Impair o r  Prejudice Rights o r  Remedies of 
Par ty  to Action Pending in t h e  Court. 

Where the parties to litigation agree to a settlement, but one of them refuses 
to sign the consent judgment enibodying the terms of the agreement, such party 
may not be held as  for contempt under G.S. X, since such party is not a person 
selected or appointed to perforin a ministerial or judicial service. Luther v 
Luther, 429. 

In  a snit for alimony without divorce the parties agreed to settlement. There- 
after plaintiff wife refused to sign the consent judgment incorporating the 
agreement, which included relinquishinent of her dower. Held: She may not 
be held as  for contempt in refusing to sign the jndgment, since parol promises 
to surrender dower are  unenforceable, G.S. 22-2, and since contracts between 
husband and wife n ~ a d e  during covertnre inust be reduced to writing and ad- 
judged not to be injurious to the wife, G.S. 52-12. G.S. 32-13, and therefore she 
cannot he held guilty of ~nisconduct in refnsing to execute :I contract outlawed 
by the Legislatnre. Ibid. 

Vonteuipt proceetlings will not be entertained i ~ t  the instance of ;I person 
atteiupting to coerce his adversary into l l l ~ l i i l l ~  a contract. I b i d .  

A breach of contriwt, even though it be n rrf11hi11 to sig? a consent jndgment 
embodying settlement of matters in litigation, cmlnot b3 held punishable as  
for conteinpt under G . S .  3-8. Ibid. 

9 4. Orders t o  Show Cause. 
An order to -how ctmse why naniecl persons should not be held in contempt 

of court for willful violation of a colirt order is not required to be based upon 
a petition, but such order may he issued npon affidavit or other verification 
charging violation of the order. Ertciu l f i l l n  1. T c s t ~ l e  JI. orkcrs Tnio??, 321. 

§ 7. Appeal and Review. 
Punishment for refnsing to sign a consent judgn~ent uplm the court's finding 

that the consent jutlgment inrorporated the agreement of the parties to settle 
the mntters in litigation and that the refnsal to sign same cansituted miscon- 
(1uc.t by which the rights or reniedies of the other party were defeated, i n -  
paired, delayed or lnejudiced, is n punishment as  for contempt under G.S. 5-8. 
nntl is appealable. G.S. 3-2 having no applic#ation. Lcrtlto- w. Ihthev, 429. 

The payment of a tine imposed in proceedings as  for contempt to prevent 
11aving to go to jail is not a ~vaiver of the right to appeal from the order. Ibid. 
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The findings of fact of the judge in contempt proceedings, when supported 
by any conipetent evidence, notwithstanding that incompetent evidence may 
have been admitted also in support thereof, are  binding and conclusive on 
appeal. Cottoit Mill Co. v. Textile Workcre Cniokz, 345. 

Respondents are  entitled to appeal from judgment for contempt not com- 
mitted in the inlnlediate presence of the court. Ibid. 

CONTRACTS. 

9 1. Nature and  Essentials in  General. 
A contract is a n  agreement, upon a sufficient consideration, to do or not to 

do a particular thing. Campbell v. Canzpbell, 188. 

§ 7e. Contracts Against Public Policy. 
Vnder the fundamental freedom to contract, a party may stipulate against 

liability for his own negligence provided such provision is not violative of law 
or contrary to sonle r ~ l l e  of public policy. 1/18. -4880. v. Parker, 20. 

Operator of public parking lot may not contract against negligence resulting 
in loss of car by theft or fire. Ibid. 

8 9. Entire  a n d  Divisible Contracts. 
Where contract is entire, breach of material prorision entitles other party to  

restore statiiu quo ante and recover his consideration. J fcLavl~o?~ v. Briley, 
394. 

8 19. Parties Who May Sue. 
Person not a party to contract may sue for injury prosinlately resulting from 

negligent breach of duty arising out of the contract. Jonca v. Elevator Co., 512. 

CONVICTS AND PRISONERS. 

9 1. Status and  Rights i n  General. 
A person sentenced to imprisonment for a term of years retains his property 

rights unless otherwise provided by statute, the doctrilie of civiliter rnorttius 
not being recognized in this State. Bullock K. I t lsrr~~a~tec Po., 264. 

CORPORATIOSS. 

3 8. Stockholders-Rights and Powers i n  General. 
The majority stocliliolders of a corporation exercise complete control, but 

such power iu~poses the correlative duty to protect the interests of minority 
qtockholders, in relation to who111 they occupy a position in the nature of a 
fiduciary. Gaines c. V f g .  Co., 340. 

3 10. Stockholders-Right to  Sue Corporation. 
A stocliholder may rnaintain an action against the corporation to redress a 

corporate \rrong when he alleges facts sufficient to show that  he has exhausted 
all reasonable efforts to obtain relief within the corporate nlanagement. Gainrs 
u. Mfg. Co., 331. 

12. Issuance of Stock. 
Allegations of a minority stockholder to the effect that the corporntioa had 

t large surplus, including cash sufficient to pay an outstanding obligation of 
the corporation, that additional capitalization was not necessary, and that the 
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nlajority stoclrholders had passed a resolution authorizing the issuance of addi- 
tional stock to pay the outstanding obligation with pre-emptive rights to the 
then stockholders to purchase the additional stock propcrtionately, but that 
plnintiff was finnncinllp unable to exercise his pre-en~ptive right. that the issu- 
ance of such additional stock would greatly decrease the book value of his 
stock to his irreparable injury and that  the majority stockholders were acting 
arbitrarily for the sole purpose of "freezing" plaintiff out of his just rights, 
is held sufficient to state a cause of action a s  against demurrer of the majority 
stockholders. Gaiwev v. Jifg. Co., 340. 

l3'here, in a minority stockholder's suit to restrain the corporation and the 
majority stockholders from issuing additional stock, the conflicting evidence 
raises a serious controversy as  to whether additional capitalization was neces- 
sary or whether the issuance of the additional stock was authorized by defencl- 
ants arbitrarily for the sole purpose of "freezing" plaintiff minority stoclrholder 
out of his lawful interest in the corporation, the temporary order is properly 
continued to the hearing. Ibid. 

Q 16. Surplus, Dividends and  Working Capital. 
Granting that the stockholders of a corporation have the discretionary power 

to set aside any part of its earned surplus for working capital, G.S. 55-115, suc.11 
discretion is not unlimited but must be exercised in good faith and not in arbi- 
t rary disregard of the rights of minority ~ t ~ ~ l i h ~ l d e r ~ ,  and courts of equity 
may grant relief against arbitrary action resulting in injnry to minority stock- 
holders, even in the absence of actual fraud, since it  amounts in effect to a 
breach of trust. Gait1c8 v. Nfg. Co., 331. 

Allegations in an action by a minority stockholder alleging that the corpora- 
tion had a large earned surplus, that the majority stockholders passed a resolu- 
tion setting aside the entire surplus as working capital m d  authorizing the 
issuance of additional stock in a large amount, and that ):he action was arbi- 
t rary and taken for the single purpose of defeating the m~nori ty  stockholder's 
right to diritlencls and to lessen the book value of his stock and "freeze" him 
out of his rightful interest in the corporation, together with allegations of fact 
disclosing that plaintiff had exhausted all  efforts to obtain relief from within 
the corporation, is held sufficient to state a cnnse of action, and demurrer 
thereto is properly overruled. Ibid. 

COURTS. 

9 2. Jurisdiction and Powers In General. 
A court must observe the limits of its own authority, and stay or dismiss a 

legal proceeding of its own motion in case it  lacks power to try the cause. 
Stafford v. Wood, 622. 

§ 4a. Superior Court-Appellate Jurisdiction i n  General. 
There is no inherent or inalienable right of appeal from an inferior court to 

a Superior Court or from a Superior Court to the Supreme Court. III re Em- 
plol~met?t Securitu Corn., 651. 

Q 4e. Superior Court-Appeals f rom Administrative Boards o r  Commis- 
sioners. 

Right of appeal from administrative agencies or special statutory tribunals 
is purely statutory, and the statutory requirements a re  mandatory and not 
directory and must be con~plied with to avoid dismissal. In re  Employment 
Sccuritu Com., 651. 
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§ 5. Jurisdiction After Orders o r  Judgments  of Another Superior Court 
Judge. 

Order appointing a receiver by a court of competent jurisdiction in a pro- 
ceeding regular upon its face may not be interfered with by order of another 
Superior Court judge. Hall v. Sl~ippers Erpress, 88. 

§ 12. Conflict of Laws-Federal and State  Courts. 
Under the power of the Federal Governlnent to borrow money, its regulations 

control title and succession by survivorship of Federal Savings bonds irrespec- 
tive of the succession lams of the State. Federal Constitution, Art. I ,  Sec. 8, 
Clauses 2 and 18. l17rrtkinx r. Shaw, 96. 

While the regulation of peaceful strikes in industries engaged in interstate 
commerce is in tlie esclnsive jurisdiction of the Federal Government, 29 USCA, 
section 141, ct seq., our State Court in the exercise of the State's inherent police 
power has jurisdiction of an action to restrain mass piclieting, obstructing or 
interfering with factory entrances, and the threatening and intimidation of 
employees in the condiict of a strike. Encin Mills c. Tcstile Workers Cnion, 
321 ; Cotton Mill C'o. r .  Tcstile Workers T7nio?r. 54.5. 

An Act of Congress adopted within the field of legislative powers granted to 
the United States Government by the Constitution is a part of the supreme law 
of the land, and constitutional and statutory provisions of the State in conflict 
therewith cannot be given effect. Lrggett r .  Collegc, 59.5. 

§ 1%. Conflict of Laws--Actions in  Tort. 
The laws of the s tate  in which plaintiff's injury occurred governs the sub- 

stantive rights of the parties in a n  action for negligence. Joucs v. Elevatov 
Co., 512. 

A cause of action for wrongful death resulting from a n  accident occurring 
in another state is governed a s  to all matters of substantire law by the laws 
of such other state. Evans v. d l o r r o ~ ,  600. 

CRIMISAL LAW. 
§ 8a. Aiders and  Abettors. 

Persons present a t  the scene who aid, abet, assist or advise the commission 
of the offense, or who a re  present for suclr purpose to tlie linowledge of actual 
perpetrator, a re  principals nnd a re  equally guilty. 8. r .  Holland, 354: 8. v. 
Jfinton, 716. 

9. Accessories After t h e  Fact.  
Where defendants aided felon to escape arrest through fear of the felon and 

not voluntarily, defendants may not be held guilty. R.  v. Slcrrian, 30. 

9 121. Jurisdiction Where Two Courts Have Concurrent Jurisdiction. 
In those instances in which the Recorder's Court tlnd the Superior Court a re  

given concurrent jurisdiction, that court which first takes cognizance of the 
offense acquires the case, and when defendant enters a plea in abatement in 
that conrt which lnter issues process for the same offense, such plea should be 
>nstained. S. ?>. Purkcr, 236. 

§ 14. Appeals t o  Superior Courts f rom Inferior Courts. 
Under the provisions of G.S. 15-177.1, trial in the Superior Court upon appeal 

from an inferior court is cle novo without regard to the plea, the trial, the 
verdict or the judgnlent of the inferior court, and therefore the Superior Court 
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in all instances. including those in which the defendant pleads guilty in both 
the inferior court and in Superior Court, has power to impose sentence lighter 
or heavier than that imposed by the inferior court, provided the sentence is 
within the liinit prescribed by law. A'. v. Jlendo1c.~, 6.77. 

§ 17c. Plea of Nolo Contendere. 
The law does not sanction a conditional ple:i of nolo c.out~~~tdet.c. S. v.  Home, 

115. 

While plea is ordinarily sufficient to support sentence, under facts of this 
case the conditional plea is Icr~ld insufficient. Ihid. 

9 17d. P lea  of Former Jeopardy. 
Defendant interposed a written plea alleging that the indiCtlnent charged 

the same offense as  that charged in a prior indictn~ent nl~on which defendant 
had been acquitted. H c l d :  The sustaining of the plea on the theory alleged is 
sustaining a plea of former acquittal, and provision in the order calling the 
plea a motion to quash will be disregarded, since the law regards the substance 
and not the forn~.  N. v .  Tl'ilsorc, .752. 

§ 17e. Plea in  Abatement. 
Plea in abatement should be allowed when another conrt having concnrrent 

jurisdiction first talies cognizance of prosecution. 6. v.  Parkcr, 236. 

22. Former Jeopardy-Mistrials and New Trials. 
Where. in a proseci~tion for assanlt with a deadly mt.apon, a mistrial is 

ordered, defendant's plea of former jeopardy upon the snbseqnent trial is prop- 
erly denied. S. v.  Brock, 390. 

3 31i. Fingerprints. 
Photographs of fingerprints and of the glass a t  the sceile from \vhich they 

were taken, and of other related objects, a re  competent for the purpose of 
esl~laining the testilnony of the State's fingerprint expert \vitness. S.  c. Tccr', 
612. 

Fingerprint testiinony Irrld sufficient to take case to jury. Ibid. 

§ 33. Confessions. 
The coinpetencg of a confrssion is a primary qnestion for the trial conrt, and 

the cwnrt's ruling thilt the confession was vol~intary ant1 cowgetent is not sub- 
ject to review when snpported by con~petent evidence nuon the preliminary 
hraring. S. v. Mai.~lc, 101. 

A confession n ~ u s t  be taken in its entirety. giving drfel~dant the benefit of 
that part favorable to him a s  well as  giving to the State the benefit of that part 
which militates against hiin. Ihid. 

§ 3411. Attempt by Defendant t o  Procure False Tcslilnony a s  Implied 
Admission. 

Statements made and co~respondence writtc'n by defendant in a n  attempt to 
induce a material witness for the prosecution to testify t a l ~ e l y  in his favor are  
competent against him a s  bein:: in the nntnre of an adn~ission of guilt. 8. 2;. 

Afit~to?!, 716. 

§ 35. Hearsay Evidence. 
Hearsay evidence is properly caMderetl b3- jury in a h s t w e  of objection to 

its adinission. 8. u. Fccqern, 167. 
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Testimony of a declaration by a person to the effect that he was an employee 
of the defendant and that defendant had whiskey in his possession, is incom- 
petent a s  hearsay. S. v. Beneon, 263. 

a d .  Photographs. 
Photographs Rcld couipetent to esplain testimony of fingerprint expert. 8. v.  

Tezc, 612. 

§ 40a. Character Evidence of Defendant in  General. 
Where defendant testifies in his own behalf and also offers evidence of his 

good character, evidence of his character is competent as  substantive eridence 
arid also as  bearing upon his credibility. R.  G .  d l in ton ,  716. 

40d. Competency of Evidence of Defendant's Bad Character. 
Evidence creating inference that  defendant had criiiiinal record held harm- 

less in view of defendant's own evidence to like effect. A'. v. Tew,  612. 

41e. Character Evidence of Witnesses. 
Character evidence of a witness not a defendant is competent solely on the 

question of his credibility. 8. v. Jfinton, 716. 

§ 42g. Rebuttal of Matter Brought Out on  Cross-Examination. 
On cross-esan~ination of a State's witness, defendant brought out the fact 

that the witness and defendant had engaged in an altercation sometime prior 
to the trial for the purpose of showing bias of the witness. Hcld: The State is 
entitled upon redirect esaluination to bring out the facts in regard to the alter- 
cation even though such testimony would otherwise be inconipetent. R. v. 
M i n t o n ,  716. 

Where a defendant introduces contradictory statenients made prior to the 
trial by a witness for the prosecution, the State is entitled to show on redirect 
eraniination that the witness made the contradictory statements because of 
threats and bribery, even though such tt'stiniony would otherwise be incompe- 
tent. I b i d .  

§ 43. Evidence Obtained by Unlawful Means-Defective Search Warrants. 
Chap. 844, Srssion 1,aws of 1951, has no application to evidence obtained by 

search prior to 9 April, 1931. S. v. J r l l l i i ) ~ ~ ,  112. 

44. Time of Trial and Continuance. 
A motion for continuance is addressed to the sound discretion of the trial 

conrt and its ruling thereon is not reviewable when no abuse of discretion 
appears upon the face of the record. R.  v. P a r l i o .  286. 

§ 481. Objection to Evidence. (Sufficiency of objections to preserve right 
to renew see hereunder, 8 7 8 . )  

Where there is no objection to admission of hearsay evidence it is properly 
considered by jury. h'. t'. Flrqrra, 167. 

5 50g. Conduct and Actions of Witnesses and  Spectators. 
The preservation of order and the prevention of unfair tactics and behavior 

on the part of witnesses is within the sound discretion of the presiding judge. 
and sounds or coughing made by a deputy sheriff during the testimony of 
another witness ltcld not prejudicial upon the facts of this case. S .  v. Kirkman, 
670. 
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6% (1). Consideration of Evidence Upon Motion t o  Nonsuit. 
On n~otion to nonsuit. only the State's evidence will be considered, except 

such of the defendant's evidence a s  tends to explain or make clear that  which 
has been offered by the State. S. v. Clark, 192. 

On motion to nonsuit, the evidence must be taken in the light most favorable 
to the State. S. v. Holland, 354. 

§ 5% (2). Sufficiency of Evidence t o  Overrule Nonsuit in  General. 
Evidence which raises a mere conjecture or suspicion of guilt, or a mere 

possibility of the esistence of an essential element of the c~ffense, is insufficient 
to be submitted to the jury. S. c. h'llers, 42. 

$J 52a (3). Sufficiency of Circumstantial lh idence  t o  Overrule Nonsuit. 
When the State relies upon circumstantial evidence, the circumstances must 

be such a s  to produce in the minds of the jurors a moral certainty of defend- 
ant's guilt, and exclude any other reasonable hypothesis. AS. 1,. Parker, 236. 

Circumstantial evidence is a recognized instrumentality in the ascertainment 
of truth, and where the circumstances fall into a pattern which clearly indi- 
cates that  defendant was present and acted in concert with the perpetrator of 
the offense, i t  makes out a prima facie case and is properly submitted to the 
jury. S. v. Holland, 3.54. 

In order to be sullicient to be submitted to  the jury, circumstantial evidence 
must exclude any reasonable hypothesis of innocence, and c:ircumstances which 
merely show a n  opportunity for defendant to have committed the offense but 
raise a mere conjecture of his guilt a re  insufficient. I b i d .  

Expert testimony to the effect that defendant's fingerprints corresponded 
with those talien a t  the scene of the crime, together with evidence tending to 
show that  the prints found at  the scene could have been inlpressed only a t  the 
time the offense was comruitted, iu Ileld sufficient to show that  defendant was 
either the perpetrator or was present and participated ir the con~mission of 
the crime, and therefore is sufficient to withstand motion to nonsuit. S. v. Tew, 
612. 

tj 82a (8).  Form and Necessity of Motions t o  Xonsuit t o  Present Question 
of SufRciency of Evidence. 

Where rnotion for nonsuit is not limited to a particular count in the bill of 
indictment or to any one degree of the crimes chargecl, but is addressed to the 
entire bill or both counts a s  a whole, the motion cannot he allowed in the facr 
of evidence snfficient to support any count or any degree of any count. G.S. 
1.5-173. S. 2;. Marslr, 101. 

A general motion to nonsuit in a prosecution upon an indictment containing 
several counts does not present the question of the sufficiency of the evidence 
as  to one particular count. N. v.  Rcnuon, 263. 

§ 53b. Charge on Burden of Proof. 
The charge in this case Itrld not subject to the criticism that  it  placed the 

burden of proving his alibi on clefendant, but, to the contrary, correctly charged 
that it was incumbent upon the State to prove defendant's guilt besond a rea- 
sonable donbt on the whole evidence and that if defendant's evidence of alibi, 
in connection with all the other testilnony in the case, left the jury with reason- 
able doubt of defendant's guilt, defendant mas entitled lo an acquittal. S. v. 
Ninton, 7lG. 
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5 63d. Instructions-Statement of Evidence and Explanation of Law Aris- 
ing  Thereon. 

Where defendants admit that  they aided a person who had committed a 
felonious assault in their presence to escape and avoid arrest and punishment, 
but contended that  they acted under compulsion and through fear of death or 
great bodily harm a t  the hands of the felon, i t  is reversible error for the court 
to fail to charge the jury adequately upon this defense arising upon their testi- 
mony, G.S. 1-180, and a charge to  the effect that  such aid must have been willful 
and with a felonious intent to aid the felon to escape arrest and punishment 
without specific instructions on the question of compulsion, is insufficient. S. v. 
Bherian, 30. 

Where the charge fully instructs the jury as  to the evidence and the con- 
tentions of the parties and deflnes the law applicable thereto, i t  complies with 
G.S. 1-180, and a defendant desiring further elaboration and explanation of 
the law must tender prayers for  instructions. S .  u. McLean, 283. 

G.S. 1-180 requires the presiding judge to declare and explain the law as  i t  
relates to the different aspects of the evidence on each side of the case, so a s  to 
bring into focus the relations between the different phases of the evidence and 
the applicable principles of law. S .  v. Washington, 631. 

The failure of the court to charge the jury not to consider testimony to 
which the court had sustained defendants' objections will not be held for error 
when the record discloses no objections were made to the eliciting questions, 
no request to strike the answers interposed, and no request made that  the court 
instruct the jury not to  consider the answers. S. u. Brannon, 474. 

9 5.31. Instructions-Expression of Opinion o n  Evidence. 
A charge which, in effect, instructs the jury that  the State contended that  

nonresidents not subject to subpoena were good enough friends of defendant 
to have appeared in his behalf if he had been wrongfully accused, held preju- 
dicial as  burdening defendant with the indifference or disloyalty of his friends, 
nor would such contention have been a proper subject of comment by the 
solicitor. S. u. Pillow, 146. 

A charge which, in effect, instructs the jury that the State contended that  
the prosecuting attorney talked to defendant about two hours after his arrest 
and would not have had the warrant for drunken driving issued if he had not 
been satisfied from his conversation with defendant that defendant was guilty 
and then changed his mind when he found out the penalty for his offense, and 
for prejudicial error. Ibid. 

I t  is prejudicial error for the court to charge that  the State contended that 
defendant's character was not so good because he had offered to plead guilty 
aud then changed his mind when he found out the penalty for his offense, and 
pleaded not guilty. Ibid. 

In a prosecution for violation of the liquor laws upon evidence obtained by 
an investigator for the State ABC Board, an instruction to the effect that  i t  
was commendable for  a law enforcement officer to use all reasonable and proper 
means in the apprehension of violators and that his acts in so doing were to 
his credit rather than to his discredit, is held reversible error as  an expression 
of opinion by the court a s  to the court's estimate of the witness. S. v. Skinn, 
397. 

The court's reference to the place where defendant was arrested as  a "hang- 
out" in stating the State's contentions licld not prejudicial in view of defend- 
ant's admission on cross-examination of previous convictions constituting a 
lengthy catalogue of criminal offenses. S .  v. Kirkmarc, 670. 
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A charge that  "the attempt" of defendant to prove a n  alibi does not shift the 
burden of proof, held not error a s  a n  expression of opinion by the court, there 
being nothing in the charge, construed contextually, intimating that the court 
was of the opinion that  defendant had attempted but failed to prove an alibi. 
S. v. Minton, 716. 

3 M n .  Instructions on Right  to  Recommend Life Imprisonment. 
An instruction that  the jury  ma^ for any reason and within your discretion" 

recommend life imprisoi~ment upon conviction of first degree murder will not 
be held for error a s  requiring the jury to have a reason for such recoui~nenda- 
tion when in other portions of the charge the court had placed the matter in 
the unrestricted discretion of the jury and the charge constrnetl coutestually 
could not have been misleading. S .  c. Jfai 811, 101. 

5 57b. Setting Aside Verdict for  Newly Disrovered Evidence. 
Where after verdict but before judgment a State's witness maltes a repudia- 

tion of his testimony upon which the State relied for conviction and without 
which there would hare been insufficient evidence to be submitted to the jury, 
the court should allow defendant's motion to set verdict asitie. S .  7.. E l k m ,  +2. 

5 60b. Conformity of Sentence t o  Verdict, Plea o r  Indictment. 
Where the record discloses that  a defendant, appearing in  propvia pcrsona. 

entered a plea of nolo contendere under the impression that i t  was a conditional 
plea under which the court would find the facts and determine the question of 
guilt, and that  thereafter defendant was given opportunity to withdraw the 
plea only upon intimation by the court that he would be chsl rged with another 
distinct olTense which the evidence tended to support, 11cld the record does not 
support sentence upon the adjudication by the court that 111~ tlefendant \!a- 
guilty of the offense charged. S. v. H o m e .  11.5. 

Where the bill of indictment to which defentlant plei~ded ?tolo c70)ite)tdere is 
with certainty referred to by nnmber, error in the caption '?f the case and in 
the judgment in referring to the charge does not render the p lw void as  not 
supported by a bill of indictment, there being no uncer ta in t~  in the identity of 
the bill to which the plea \vas made. I H  re Sellerx. 64s. 

Q 6%. Severity of Sentence. 
Sentence in excess of that allowed by law does not entitll? defendant to his 

discharge, but only to have c.ause ~wnanded for proper jndgnient. Iw re Relleru. 
648. 

Superior Court on appeal froiu recorder's conrt niny inipose more severe 
sentence even though defeudant enters pleas of guilty in both counts. S. v. 
Meadown, 657. 

Q 62e. Concurrent and Cumulative Sentenres. 
Provision in a judgment upon an indictment containing two counts that the 

sentence on each count shoultl begin a t  the eulliration of the sentence on the 
other, does not render the sentences void for arnbiguity, the sentence imposed 
on each count being the essential part of the jr~dgntent aud the provision with 
respect to the time of esecution being merely directory. It1 re S e l l c r ~ ,  648. 

Q 621. Suspended Judgments  and  Sentences. 
The trial court has the discretionary power to suspend judgments for a rea- 

sonable length of time conditioned upon defendant's obedience to the law. 8. 2;. 
BtaZlings, 265. 
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Prior to the effective date of Chap. 1038, Session Laws of 1951, a defendant's 
sole remedy to test the valiclity of an order of the Recorder's Court executing 
a suspended sentence was by certiorari or ~wovdavi challenging the order upon 
the ground that  there was no sufficient evidence to support the finding of con- 
dition broken or the ground that  the conditions were unreasonable or unen- 
forceable or for a n  unreasonable length of time. Ibid. 

Review of a n  order executing a suspended sentence upon a writ of recovdari 
from the Superior Court to the Recorder's Court is limited to the facts as they 
appear of record and the Superior Court may not hear evidence and determine 
the matter d e  novo. I b i d .  

Where the sole fact of record forming a basis of the recorder's order esecut- 
ing a suspended judgment is a statement by the defendant to an officer that 
the officer would not have to worry about catching him as he had already been 
arrested, the record evidence is insufficient to support a finding that  defendant 
had violated the conditions of the suspended sentence that he remain law abid- 
ing for the period of suspension, and the affirmance of the recorder's order is 
reversed. I b i d .  

s 67a. Nature and Grounds of Appellate and  Supervisory Jurisdiction i n  
General. 

Where the record discloses a patent in~al idi ty  in the judgment pronounced 
which works a substantial injustice, the Supreme Court will talie cognizance 
thereof and correct it  regardless of how the cause reaches the Court. 111 r e  
Scllers, 648. 

5 68a. Right  of State  t o  Appeal. 
The State has no right of appeal from an order sustaining a plea of folwer 

acquittal. G.S. 15-150. S. a. Wilson, 552. 

8 73a. Duty t o  Make Up, Serve and Transmit. 
I t  is the duty of appellant to see that  the record is properly made np and 

transmitted. G.S. 15-180. S. G. Jenkius, 112. 

5 77a. Necessary Par t s  of Record. 
On appeal in criminal cases, the inclictnient and warrant and plea on which 

the case is tried, the verdict and the judgment appealed from, a re  all essential 
parts of the transcript. Rule of Practice 19, Sec. 1. S. v. Jenkins ,  112. 

Where the record contains no warrant or indictment the appeal will be tlis- 
missed for want of essential parts of the record. S. v. Dobbs, 560. 

§ 78d (1). Form and Requisites of Objections and Exceptions t o  Evidence. 
Where there is no objection to the admission of evidence, a motion to strike 

is addressed to the sound discretion of the trial court. S. 2'. .Je~l/ii~zs, 112. 
Where there is no objection to the admission of evidence, but o n l ~  a motion 

to strike, Chap. 150, Session Laws of 1949, is inapplicable. Ibid. 

5 78e ( a ) .  Requirement That  Misstatement of Contentions Re Brought t o  
Court's Attention in Apt Time. 

Jlisstatenient of the contentions of the State or of the defendants mnst be 
brought to the court's attention in apt time. 8. r .  Bva~ii~on, 474. 

§ S l c  (2). Harmless and Prejudicial Er ror  i n  Instructions Generally. 
Where inesact expressions in the charge are  readly reconcilable under the 

rule of contextual construction, they will not be held for reversible error. S. a. 
Mnrah, 101. 
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A charge will not be held for reversible error when it  is not prejudicial upon 
a contextual construction. S. v. Jenkina, 112; S. v. Brannon, 474. 

The fact that  in the beginning of the charge the court stated generally the 
language of the bill of indictment does not cure subsequent error in the charge 
in omitting a n  essential element in defining the offense. S. v. C'ash, 292. 

§ 81c  (3). Harmless and  Prejudicial Er ror  in  Admisslion o r  Exclusion of 
Evidence. 

The admission of testimony to the effect that  the deceased was very weak a t  
the time the fatal  shot was flred will not be held for prejudicial error when 
there is competent expert medical testimony tending to show that  of necessity 
deceased was in a weakened condition a t  that time. S. 2;. Brawnon, 474. 

Admission of evidence inferring that defendant had criminal record lteld not 
prejudicial in view of defendant's evidence to like effect. S. v. Tew, 612. 

Exception to the admission of evidence cannot justify a new trial in the 
absence of prejudice. 8. v. Kirkman, 670. 

A defendant waives his objection to testimony brought out on his cross- 
examination by thereafter testifying \vithout objection to the same facts. S. v. 
Minton, 716. 

Where the evidence discloses that  the victi~n and defendant lived in the same 
vicinity, testimony that  sometime prior to the homicide defendant was seen 
driving his car along the public highway in the walie of a n  automobile oper- 
ated by his victim, cannot be held prejudicial. I b i d .  

g S3. Determination a n d  Disposition of Cause. 
Where separate judgment is entered on conviction of each count in the bill 

of indictment, and conviction on one or more of the counts cannot be sustained, 
the.cause will be remanded to the trial court for proper judgment on the re- 
maining counts. S. v. Parker, 236. 

While error relating to one count alone will not vitiate conviction on other 
counts upon which the trial was free from error, where, under the charge. 
prejudicial error is made to relate to all  of the counts, a new trial will be 
awarded. S. v.  Benaon, 26.3. 

Where the Supreme Court is erenly divided in opinion, one Justice not sitting, 
the judgment of the lower court will be affirmed without becoming a precedent. 
8. v. Brock, 390. 

Where the court imposes n sentence in excess of the limit prescribed by law 
the prisoner is not entitled to a discharge or to a new trir~l,  but the judgment 
will be vacated and the cause remanded for  proper sentence, with allowance for 
the time already served. I n  ye Sellere. 648. 

8 1. Nature and Essentials of Estate. 
The common law right of curtesy is declared and defined by statute in this 

State. G.S. 62-16. Blawkenaltip v. Blanken811 ip, 162. 

§ 4. Forfeiture a n d  Release of Right. 
A husband may forfeit or release his right to curtesy. Bi'ankensRip v. Blank- 

enahip, 162. 
Where husband and wife enter into a deed of separation in which she re- 

leases all rights in certain lands to him, including her dower right, and he 
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releases "all rights" that he might hare "in any estate" in the lands allotted to 
her or belonging to her a t  her death, the instrument is sufficient to constitute 
a valid and effective release of his right of curtesy in her lands, notwithstand- 
ing the fact his right of curtesy was not speciflcally named, the word "estate" 
a s  used being comprehensive enough to include lands. Ibid. 

DAMAGES. 
8 10. Pleading of Damages. 

Special damages, which a re  the natural but not the necessary result of the 
wrongful act of defendant, must be pleaded with sufficient particularity to put 
defendant on notice. Oberl~oltzer v.  Huffman, 399. 

Where punitive damages a r e  sought, evidence of the flnancial condition of 
defendant or of its imputed wealth is competent, and therefore motion to strike 
allegations of the reputed wealth of defendant is properly denied. Taulor v. 
 baker^, 660. 

DEATH. 

8 Sa. Wrongful Death-Parties Who May Sue. 
Under the laws of South Carolina, only the executor or administrator may 

maintain a n  action for wrongful death. Evans v.  Morrow, 600. 
Suit by administrator in another s tate  may not be enjoined on ground that 

action involving same fatal collision was flrst instituted in this State. Evans 
v. Morrow, 600. 

9 Sb. Actions for  Wrongful Death-Parties Liable. 
Where death is the result of the sum total of the torts, neglects and defaults 

of several parties, all  may be joined in the action for wrongful death. G.S. 
28-173. M c H o r n e ~  v. Wooten, 110. 

DEDICATION. 

8 3. Implied Dedication by Selling Lots With Reference t o  Map. 
The act of selling lots by reference to a map which shows streets and alleys 

is a dedication of such streets and alleys to the public use, and gives each 
purchaser of a lot the right to have all  and each of the streets and alleys kept 
open, regardless of whether dedication of such streets and alleys is accepted 
by the municipality within which they lie. Lee v.  Walker, 687. 

8 4. Acceptance or  Rejection. 
The act of selling lots with reference to a map showing streets and alleys 

is but a revocable offer of dedication a s  fa r  as  the public is concerned, and 
neither imposes burdens nor confers beneflts upon the public unless and until 
the public accepts the dedication. Lee v. Walker, 687. 

Lots in a subdivision were sold by reference to a map showing streets and 
alleys. The municipality in which the subdivision now lies never opened up 
any of the alleys but duly passed a recorded resolution relinquishing any title 
that  it  might have to the alleys to avoid its statutory duty to keep same in 
repair, and thereafter recognized them as private property, issued permits for 
the construction of buildings upon and across the alleys, required them to be 
listed for  tares, assessed them for paving, and permitted the original dedicator 
and his successors in title to use and convey the alleys as  private property 
without objection for more than flfty-eight years. Held: The municipality is 
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estopped from asserting any right to the a l l e ~ s  in its own behalf or in behalf 
of the public or any other party or parties. I b i d .  

While the mere collection of taxes on dedicated property ordinarily will not 
estop a municipality from asserting the public character ol' the land dedicwted, 
it  is a factor which may be considered in connection with the other circum- 
stances upon the question of estoppel. I b i d .  

9 5. Title and  Rights Acquired. 
The owners of lots who have purchased same bj (lee& vhich refer to a map 

showing streets and alleys may lose their rights in such streets and allejs by 
allowing them to be occupied and used ad\ rrst,ly for n i o ~  e than tnenty yenrs. 
L e e  v. Walker, 687. 

The rights of purchasers of lots to the use of streets anti alleys sho~vn on a 
map referred to in their deeds may not he enforced by the municipality in 
which the subdivision lies. I b i d .  

9 6. Revocation of Dedication. 
The easement acquired by those who purchase lots by t l eds  which refer to a 

map showing streets and alleys cannot he defeated withont their consent by a 
withdrawal of the dedication except in the manner provitlrd by G S .  136-06. 
Lce G. T r ' a l k ~ r ,  687. 

DEEDS. 
5 16b. Restrictive Covenants. 

The lapse of some nine or ten years before instituting snit to compel defend- 
ant  to comply with restrictive covenants by reconverting his house from a two- 
family to a one-family dwelling, he ld  not barred by laches, since defendant 
was in no way prejudiced by the delay. East  S i d e  Builtler8 u. I?rotr.~c, 517. 

Plaintiff's evidence that a single block in a subdivision was developed as  a 
unit and all lots therein con~eyed by deeds containing rmtrictire covenants 
pursuant to a general scheme of development, is sufficient t o  withstand nonsuit 
in a suit to restrain defendant from ~ i o l a t i n g  one of the restrictive covrnants. 
I b i d .  

Where plaintiff's evidence in his suit to restrain violation of restr ic t i~ e cove- 
nants tends to show that  the particular block in the subtlirision in queption was 
developed a s  a unit in accordance nit11 a gcneral schcme. the fnct that numer- 
ous lots in other bloclis of the subdivision were sold withont res t r i c t i~e  cove- 
nants does not entitle defendant to nonsllit ml~en it does not appear that a key 
map of the entire development had eTer bren placcd on rec20rtl or t11:lt nn? lots 
in the subdivision had been sold in reference thereto Ibcd.  

DESCEST BSU I)ISTRIBCTIOl\r. 

9 9a. Persons Entitled t o  Inherit-Parents. 
Testatrix left property in trnst to her husband for the use of her  sol^, nit11 

further provision that the son should take the property free from the trnst 
upon attaining the age of twenty-file years The son diet1 before h ~ s  twenty- 
fifth year and the fRther died therr%fter leaving a chiltl by :I snhsequ~nt  niar- 
riage. H e l d :  The property vested in testatrix' son as  of t h ~  date of her death, 
and upon the death of tlie son without issue, the father took tlie property under 
the canons of descent, G.S. 20-1 ( 6 ) ,  and upon the father's death intest:Ite the 
property passed to his child by the second marriage under G S. 29-1 (1) subject 
to the dower rights of his snrviving widow. Jtrclisoif 1'. I,anqlc!l.  243. 
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DIVORCE AND ALIMONY. 

Q %. Grounds for  Absolute Divorce--Separation. 
Divorce under G.S. 30-6 may be granted only when the parties ( 1 )  have lived 

apart  physically for a n  uninterrupted period of two years and ( 2 )  their physi- 
cal separation is accompanied by a n  intention on the part of one of them, a t  
least, to cease matrimonial cohabitation. Mallard 2). Mallard, 6,54. 

Where there is evidence that  a t  time of physical separation, parties mutually 
intended to resume cohabitation, court must charge law on such evidence in 
suit for divorce on ground of separation. Zbid. 

8 5d. Pleadings in  Actions fo r  Alimony Without Divorce. 
Where, in a n  action for alimony without divorce, G.S. 50-16, several causes 

of action for divorce a mensa are  alleged, G.S. 50-7, a general demurrer to the 
complaint must be overruled if any one of the causes is sufficiently stated. 
Deaton v .  Deaton, 538. 

8 8d. Sufficiency of Evidence and Nonsuit i n  Actions for Alimony Without 
Divorce. 

Where, in a n  action for alimony without divorce, G.S. 50-16, there is more 
than a scintilla of evidence to support any one of several causes of action for 
divorce a mensa alleged, defendant's general motion to nonsuit is properly 
overruled, since plaintiff is entitled to relief if she establishes any one of the 
causes and such motion does not present the sufficiency of the evidence as to 
any particular cause. Deaton v .  Deaton, 538. 

8 la. Alimony Pendente Lite. 
In  the absence of proof of any ground for divorce either a vinculo or a mensa, 

the court correctly denies motion for alimony pendente lite. Briggs v .  Briggs, 
450. 

Upon denial of motion for alimony pendente lite for want of proof of a cause 
for divorce either a vi~iculo or a mensa, the court has no authority to dismiss 
the action a s  in case of nonsuit, since the cawe is not before the court on final 
hearing on the merits. Zbid. 

Q 14. Alimony Without Divorce. 
Where plaintiff states the existence of a cause for divorce on the ground of 

adultery, G.S. 50-5 ( I ) ,  she may maintain her action for alimony without 
divorce without waiting until she could institute an action for absolute divorce 
on that ground, and it  is not required that  she file the affidavit provided in 
G.S. 50-8. G.S. 50-16. Cunningham u. Cunningkam, 1. 

Q 17. Jurisdiction and  Procedure t o  Award Custody of Children. 
Where subsequent to decree of divorce, hearing for the custody of the chil- 

dren of the marriage is heard before the resident judge in another county on 
motion of defendant, and both parties appear there with counsel and join issue, 
defendant may not thereafter object on the ground that  the court was without 
jurisdiction to hear the motion outside the county. Hercser v .  Heuser, 293. 

% 21. Effect, Validity and Attack of Foreign Decrees. 
Where, after agreement that neither party would remove the children from 

the State without notice to the other, the wife takes the children and goes to 
live with them in another state, and plaintiff institutes proceedings in such 
other state to regain their custody, held, the husband, having invoked the 
jurisdiction of a court of a sister state in respect to matters within its author- 
ity, is bound by its decree awarding their custody to the mother, a t  least so 
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long a s  the children remain in that  state, and such judgment will be given ftill 
faith and credit here, and our courts have no jurisdiction to alter its terms in 
an action instituted here by the husband upon the contwtion that the wife's 
domicile is here under the fiction of the unity of persons of husband and wife. 
Sadlcr v. Sadler, 49. 

Unpaid installments for  the snpport of the child of the marriage past due 
under a decree of another state may not be modified b:: our court in action 
here to enforce payment, and defendant is not entitled to allege as  a defense 
the wife's violation of a provision of the decree that he should be allowed to 
visit the child a t  reasonable times and places, such matter being proper only in 
a petition for modification of the original decree in the vourt of its rendition. 
Lauglwidge v.  Lovejou, 663. 

DOWER. 

Q 2. I ~ n d s  t o  Which Dower Attaches. 
A widow is entitled to dower in all lands of which her husband was seized 

during corerture, unless she forfeits her rights or voluntarily relinquishes 
same, G.S. 30-4, subject to all liens legally created by the husband prior to the 
marriage. G.S. 30-5. Gay v. Exum d Co., 378. 

Whether dower attached to husband's transmissible interest licld not neces- 
sary to be decided in this case. Trust Co. 1;. W a d d e l l ,  454. 

§ 3. Conveyance o r  Encumbrance of Land by Husband. 
Except for purchase money mortgages and deeds of trnst, G.S. 30-6, convey- 

ance or encumbrancing of land by the husband without tlie joinder of his wife 
does not affect the wife's right to dower. Gay u. E x w n  d Co., 378. 

§ 8e. Allotment by Agreement Between Widow and Heirs. 
Where trusts a re  affected and controverted questions of law hare arisen 

upon the dissent of the widow from her husband's will, the executor aud trustee 
may petition the Superior Court to approve a settlement with the widow for 
her dower, and the court has jurisdiction to approve in its sound discretion 
a settlement with her in a n  amount less than the value of her (lower right, G.S. 
28-147, G.S. 30-5, upon its finding that such settlement is to the best interests 
of the estate and all the beneficiaries. Trust Co. v. ii*ndafcll,  434. 

9 9. Waiver, Forfeiture and  B a r  of Dower. 
Ordinary statutes of limitation, even though they bar the hnsband's rights, 

do not run against the wife's right to assert her dower upon his death unless 
they so provide, since until his death she has no right to act to protect her 
dower, and his non-action cannot adversely affect her interests any more than 
a conveyance by him. Moreover, she has ten years to petition for  allotment of 
dower in lands not in actual possession following his tleath. Gall v. Estrm d 
Co., 378. 

The mortgagee in an instrument executed prior to the mortgagor's marriage 
went into possession withont foreclosure. The husband's right to redeem was 
barred by such possession for more than ten years after such right accrued. 
G.S. 1-47 (4). H e l d :  The wife's right to dower was not barred. Ib id .  

DRAINAGE DISTRICTS. 

5. Nature and Validity of Assessments in  General. 
Proceedings to levy drainage assessments are  in rent and can be brought for- 

ward from time to time upon notice to all of the parties for orders in the cause, 
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and are  not highly technical but a re  to be molded from time to time by the 
orders of the court a s  may best promote the results contemplated by the stat- 
utes. Canal 00. w. Keye, 380. 

Q 9. Additional Assessments. 
Owner constructing ditch draining into canal may be assessed proportionate 

expense for necessary improvements to canal. Canal Co. v. Keya, 360. 
A drainage corporation petitioned the clerk to pass upon and approve its 

acts in making improvements and to declare the assessments levied to be judg- 
ments in rem against the lands drained. The clerk entered judgment refusing 
to approve the certificate of assessment. Appeal therefrom was dismissed in 
the Superior Court on the ground that  the appeal had not been perfected in 
accordance with statutory requirements. Appeal from judgment of dismissal 
was not perfected. Held: The clerk's judgment is re8 judicata, and bars a 
subsequent petition by the corporation upon substantially identical allegation. 
I n  re  Canal Co., 374. 

ELECTIONS. 

Q 18. Actions Contesting Elections-Quo Warranto. 
When private relators institute action, allocation of peremptory challenges 

is properly made on basis of parties a s  constituted. Freeman w. Ponder, 294. 
The issues of fact in a civil action in  the nature of quo warranto to deter- 

mine conflicting claims to a public office a re  to be determined by the jury and 
not the court, G.S. 1-172, and therefore a motion by one party that  the judge 
declare him to be the duly elected officer is properly refused, a fortiori when 
the evidence a s  of that time tends to establish the election of his adversary. 
Ibid. 

I n  a civil action in the nature of quo warranto to determine conflicting claims 
to a public oflice the returns made by the registrars and judges of election, 
G.S. 163-85, and the abstract of votes prepared by the county board of elections, 
G.S. 163-88, a r e  official documents containing data germane to the issue, and 
a re  properly admitted a s  substantive evidence upon proper authentication. 
Ibid. 

A tally sheet of a person who assisted in counting the ballots a t  a particular 
precinct is competent to corroborate his testimony to like effect upon the trial. 
Ibid. 

In  a n  action in the nature of quo warranto to determine conflicting claims 
to a public office, a party is precluded from offering evidence in direct conflict 
with a positive averment contained in his pleading. Ibid. 

Nor may party introduce evidence having no relevancy to the issues raised by 
the allegations of his pleading. Ibid. 

Testimony of statements made by third persons is incompetent a s  hearsay. 
Ibid. 

In  an action in the nature of quo warranto to determine the election to public 
omce a s  between two claimants, separate issues a s  to whether each party was 
duly elected to the office a t  the general election in question a re  sufficient to 
present all controverted matters to the jury and are  proper. Ibid. 

ELECTRICITY. 

8 1. Nature and  Extent Regulatory Power i n  General. 
Municipality is not required to obtain certificate of public convenience and 

necessity to construct power lines outside of its limits. GWrnealand w. Waah- 
ington, 117. 
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§ 7. Condition of Wires, Poles and  Equipment. 
lntestate felled a tree across a tap line maintained by defendant power com- 

pang under a written easement, and was electrocuted whtm he came in contact 
with the wire while attempting to disengage the tree top from the line. The 
wire was not insulated and was 18 feet or more above the ground. Held: 
Nonsuit was proper since defendant could not have reasonably foreseen injury 
under the circumstances, and therefore was not guilty of actionable negligence. 
Derse v. Light Co., 558. 

EMINENT DOMAIN. 
fj 18b. Parties. 

The court is not required to determine the validity of ,I claim of interest in 
lallds sought to be condemned before permitting claimant to intervene for the 
Iiurpose of' asserting his claim. Ruleigh v. Edwards, 528. 

EQUITY. 
§ 3. Laches. 

Ordinarily, laches will not bar  relief when the delay has not worked a n  
injury to the prejudice or disadvantage of those adversely interested. East 
Ride Builders v. Brown, 617. 

ESCROW. 

5. Actions for Breach of Escrow Agreement. 
In action to recover money paid on certain checks on ground that papers were 

wrongfully obtained by defendants in breach of escrow agreement, held, allega- 
tions as  to purpose and intent of delivery in escrow, and that defendants 
altered contracts before terms of conditional delivery were fulfilled, are  essen- 
tial to the cause of action and a re  improperly stricken 011 defendants' motion. 
(i 11 11 r. Bacr, 276. 

ESTATES 

a 16. Survivorship i n  Personalty. 
Survivorship in personalty may be provided for by agreement. Bunting v. 

('olib, 132. 
EPIDEXCE. 

7a. Burden of Proof in  General. 
?'he general rule that plaintiff in a ciril action, el en though the issue include 

:r crin~innl charge, has the burden of proving his case by I he preponderance or 
the greater weight of the evidence held not altered or modified by the language 
of the indemnity contract sued on obligating insurer to make good inventory 
rhortage which "insured shall conclusively prore to have been caused by the 
tliil~oriesty of :my employee." Hal Gl~opx v. Irts.  Co., 608. 

8 18. Evidence Conlpetent to  Corroborate Witness. 
F:vidr~nce otherwise incompetent may be competent for the purpose of cor- 

roborating the sworn testimony of the witness a t  the tria . Woodard v. Trust 
Po.. 463. 

§ 19. Evidence Competent to  Impeach Witness. 
Trnpeacl~ing testimony mnst be introduced or oflereil again after the witness 

challenged has testified. Frcrmut~ v. Ponder, 204. 
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g a4. Relevancy and  Materiality in  General. 
In order to be competent as substantive evidence testiuiony must be relevant 

and its reception niilst not be forbidden by any specific rule of law. Freeman 
v. Pondev, 291. 

Testimony is relevant if it reasonably tends to establish the probability or 
the improbability of a fact in issue raised by the pleadings in the action. Ibid. 

g 26. Similar Facts and  Transactions. 
The exclusion of testimony that  clearance lights were seen burning on the 

bus in question three nights before the collision. offered to obtain the inference 
that  they were in worBing order on the night in question, will not be held preju- 
dicial when there is evidence that a t  the time in question the lights were neither 
burning nor were capable of burning because not connected with any electric 
circuit, since such evidence rebuts any possible inference of the continuance of 
the prior state. H a n s l e ~  v. Tilton, 3. 

g 26 s. Rebuttal of Facts o r  Inferences Adduced by Adverse Party. 
Where plaintids introduce evidence tendilig to show they had been harassed 

by litigation over the trust estate, defendants a r e  entitled to introduce judicial 
records tending to show that plaintitis themselves had instituted such litigation 
in order to rebut plaintitis' implication. Woodavd v. Mordecai, 463. 

9 37. Best and  Secondary Evidence. 
Where docnments a re  introduced in evidence. oral testimony of their contents 

is properly excluded. Freeman v. Ponder. 294. 
A party may not object that the original record was not introduced in evi- 

dence when it  is disclosed that such record was in his own possession. Quevedo 
v. Deans, 618. 

g 39. Parol  Evidence Affecting Writings. 
Prior negotiations a re  merged into the written contract, and parol evidence 

is not competent to contradict, vary or add to the terms as expressed in the 
writing. McLawhon v. B v i l e ~ ,  394. 

If only a part of the agreement has been reduced to writing, parol evidence 
is conlpetent to establish the unwritten part provided it  does not contradict that 
part which has been written. Ibid. 

The signing of a receipt for machinery delivered does not preclude the pur- 
chaser from introducing parol evidence that the entire agreement was that the 
seller would deliver such nlachinery and also equipment to be used with it and 
without which the machinery delivered would be practically useless. Ibid. 

Negotiations leading up to the execution of a written instrument are  consid- 
ered as  varied by and merged in the writing. Bo.~t 2;. Bost, 354. 

The rule that consideration for a written contract may be shown by parol 
and that the recital of a nionetary consideration is but prima facie evidence 
of payment and may be rebutted by parol proof, held not to permit the intro- 
duction of parol testimony which seeks to incorporate iuto the agreement prop- 
erty not therein set out, and thus vary the terms of the writing. Ibid. 

While parol evidence is competent to explain n written contract, it is not 
competent to vary the terms of an unambiguous agreement. I b i d .  

9 41. Hearsay Evidence in  General. 
When hearsay evidence is admitted without objection i t  is properly consid- 

ered by jury. Lumbros v .  Ztakau, 287. 
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In a n  action in the nature of quo warranto to determine conflicting claims 
to a public ofice, testimony of statements made by third persons tending t o  
establish irregularity in the casting or counting of ballots is properly excluded 
a s  hearsay. Freeman v. Ponder, 294. 

§ 4H.  Admissions and  Declarations of Agents. 
Declaration of agent tending to show negligence is competent on the issue 

of negligence, and perforce tends to establish liability of .principal. Anderaon 
v. Oflce  Supplie8, 142. 

§ 4 s .  Declarations a s  t o  Mental State. 
Where the mental s ta te  of trustee in refusing to exercise a discretionary 

power is in issue, a letter written by him to his co-trustee setting forth his 
motives and reasons for refusing to exercise the power upon the original appli- 
cation of the beneficiaries is held competent even though the letter was never 
mailed, since i t  is a relevant circumstance tending to show his state of mind 
a t  the time in question. Woodard v. Mordecai, 463. 

Q 46b. Opinion Evidence-Handwriting Experts. 
Caveator admitted that the body of the will was in teetator's handwriting, 

it  being controverted by the parties only a s  to whether an interlineation therein 
was written by testator. Photostatic copies of the instrument in natural size 
were given the jury in order to  enable them to follow the testimony. Held: 
Testimony by a n  expert, in undertaking to point out the reasons for his opinion 
in respect of the interlineation, that  testator (calling his name) would make a 
particular letter in a certain manner, etc., was merely the witness' method of 
referring to the letters of the writing admitted to be in testator's handwriting, 
for the purpose of comparison, and cannot be held prejudicial. I n  re Will of 
(fatlilig, 561. 

Q 49. Opinion E v i d e n c e I n v a s i o n  of l'rovince of Jury. 
Expert mag be allowed to invade jury's province a s  to  ultimate facts i n  

regard to matters of science, ar t ,  or skill. Bruce ti. Fluing Service, 79. 

EXECUTORS AND ADMINISTRATORS. 

Q 2b. Persons Entitled to  Be Appointed Administrator. 
The right to appointment a s  administrator of a n  estate is entirely statutory, 

and the only child of a decedent who leaves no widow is entitled to the entire 
surplus of descendant's personal estate, G.S. 28-149 (41, s.nd therefore is the 
sole "next of kin" of decedent within the meaning of G.S. 28-6, and upon his 
timely application to the proper clerk has a n  absolute right to receive letters of 
administration unless he is disqualified. G.S. 28-8. I n  re Estate of E d ~ a r d s ,  
202. 

A flnding by the clerk that  the next of kin entitled to appointment as  admin- 
istrator is disqualified because of want of nnderstanding, G.S. 28-8 ( 4 ) ,  must 
be based upon evidence received by the clerk in  open court, and where t h e  
record shows that  the conclusion of the clerk was based upon undisclosed and 
unrecorded information obtained by him from third persons outside of court 
and in the absence of petitioner and his counsel without opportunity for cross- 
examination, the proceedings will be remanded so that  the matter may be deter- 
mined in accordnnce with due process of law. Zbid. 
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EXECUTORS AND ADRIINISTRATORS-Cotrtinued. 

§ 12b. Sale of Assets Under Provisions of Will. 
A testator may confer on his executor by his will the power to sell his real 

property for any lawful purpose to which the testator wishes the proceeds of 
his real property to be applied. Doub v. Harper, 14. 

A testamentary power to sell real property generally continues as  long a s  
there remains a n  unfulfilled object or purpose of testator in aid of which it  was 
intended that  the power should or might be exercised. Ibid. 

Whether a testamentary power to sell real property extends beyond the 
period that the executor is to perform his ordinary legal duties in settling the 
personal estate depends on the intention of the testator as  expressed in the 
will. Ibid. 

Power of disposition held not terminated upon completion of administration 
of personalty and the filing and approval of final account. Ibid. 

8 13a. Sale of Property t o  Make Assets t o  Pay  Debts. 
A court of equity has jurisdiction of an action by the personal representative 

to obtain approval of the court for the sale of assets of the estate to pay debts 
and to effectuate the purposes of the trust set up by the will, all  beneficiaries 
of the estate being made parties. Miller v. Bank, 309. 

§ 15g. Widow's Year's Support. 
Superior Court has jurisdiction to approve settlement with widow for year's 

support. Trust Co. v. Waddell, 454. 

. Jurisdiction of Superior Court t o  Approve Settlements. 
Superior Court has jurisdiction to approve settlement with widow for year's 

support and dower upon her dissent from will. Trust Co. v. Waddell, 454. 

5 26. F'inal Account and Settlement. 
An esecutor does not abrogate a testamentary provision giving him power to 

sell the realty after the completion of the administration of the personal estate 
by making a final settlement, but neither the final account nor its approval by 
the clerk and discharge of the executor can affect matters not included or neces- 
sarily involved in the account. Doub v. Harper, 14. 

§ 31. Actions to  Surcharge and Falsify Account. 
I t  appeared from the complaint and the judgment rolls attached thereto that 

the judgment autliorizing the executor to sell to the issuing corporation certain 
stock constituting personal assets of the estate was entered in an action in 
which the minor beneficiary was represented by a competent guardian ad litem, 
who niadr full investigation, that the sale of the assets was necessary to pay 
debts of the estate and to effectuate the purposes of the trust set up by the 
instrument, that interested persons mi juris sold their stock upon identical 
terms, that  the stock a t  that  time was not marketable, and that  a conlparable 
sum could not be obtained by forced liquidation of the corporation. The com- 
plaint further alleged that the trustee negligently failed to sell the stock a t  an 
earlier date when the stock had a ready market, that  the later sale was made 
necessary by the trustee's own mismanagement, that the trustee was interested 
in the corporation purchasing the stock by reason of interlocking directorates 
and business associations, and that such sale was for less than the value of the 
stock and against the interest of the minor. Held: Even though the complaint 
be sufficient to allege constructive fraud i t  is insufficient to allege extrinsic 
fraud in the procurement of the judgment so a s  to render the judgment subject 
to collateral attack. Miller 2;. Bank, 309. 
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FRAUD. 

8 1. Acts Constituting Fraud---Constructive Fraud.  
Constructive fraud is based upon breach of a fiduciary obligation, and intent 

to deceive and actual dishonesty a re  not requisite. Jlillet v. Bank, 309. 

FRAUDS, STATUTE OF 

?ij 9. Contracts Affecting Realty i n  General-Application. 
Statute precludes oral evidence of contract to convey for purpose of specific 

performance, but not for purpose of recovery of dnmages for breach of the 
contract. Rochlin v. Construction Co., 443. 

1)escription in deed must be certain in itself or capable of being reduced to 
certainty by matters aliut~de pointed out in the deed itself. Plemmons u. C u t -  
sl~al l ,  506. 

GIFTS. 
8 1. Gifts In te r  Vivos. 

The fact that  the wife has access to United States Savings Bonds, Series E, 
made payable to either her or her husband, but bought with the husband's 
funds, is insufficient delivery to establish a gift to her h t e r  vivos. Watkins 
v. Shato, 96. 

HIGHWAYS. 

8 3b. Rights of Owners Along Abandoned Road. 
A complaint alleging that  upon relocation by the State Highway and Public 

Works Commission of a n  old county road which had been maintained by the 
Commission, a segment of the old road was abandoned, ,lnd that  defendants 
closed both ends of the segment of the old road running through their lands so 
as  to leave plaintiff without ingress or egress to his lands, and praying manda- 
tory injunction requiring defendants to reopen the road, i:? held not subject to 
demurrer on the ground that  the cause of action was within the exclusive juris- 
diction of the clerk of the Superior Court under the statutes relating to neigh- 
borhood public roads. Clinard v. Lambetl~, 410. 

Where plaintiff alleges that  the segment of road in question had been used 
for a highway for a period of twenty-eight years as  a matter of right, and that 
upon abandonment of this segment of the road in its relocation by the State 
Highway and Public Works Commission, defendants closed both ends of the 
segment of road abandoned so that  plaintiff was cut off from his farm with no 
way of ingress or egress, the complaint is sufficient to state a cause of action 
for mandatory injunction to compel defendants to reopen the segment of road 
notwithstanding the fact that  plaintiff does not allege that  he has a dwelling 
on his property. Ibid. 

But evidence held not to show imminent injury justifying preliminary man- 
datory injunction. Ibid.  

5 4b. Injury t o  Motorists During Construction o r  Repair. 
Barriers along ditch are  solely for purpose of warning motorists and it is not 

required that  they be strong enough to deflect car. Presleu u. Allen d Co., 181. 

Where fact that  repair work is in progress is evident, precwmption that street 
is safe does not obtain. Ibid.  

8 6. Road Signs. 
Allegation and evidence to the effect that  there was a sign erected along n 

street requiring a motorist to stop before entering upon a n  intersection with 
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another street is sufficient to raise the inference that  such sign was erected 
pursuant to competent authority notwithstanding the absence of allegation that 
i t  was so erected. Johnson v. Bell, 522. 

8 1 1 .  Neighborhood Public R o a d e N a t u r e  and  Grounds of Procedure t o  
Establish. 

Suit to compel contiguous owners to take down barriers across abandoned 
State Highway so that  plaintiff have ingress and egress along the abandoned 
road is not action to establish neighborhood public road, and demurrer on 
ground that  clerk had exclusive jurisdiction is bad. Clinard v. Lambeth, 410. 

HOMICIDE. 
§ 2. Parties and  Offenses. 

The parties to homicides a re  divided into four classes: ( 1 )  principals in 
the first degree ; ( 2 )  principals in the second degree ; (3) accessories before the  
fac t ;  ( 4 )  accessories after the fact. S. v. Minton, 716. 

A principal in the 5 rs t  degree i n  the commission of a homicide is the person 
who actually perpetrates the killing. Ibid. 

A principal in the second degree in the commission of a homicide is one who 
is actually or constructively present when a homicide is committed by another, 
and who aids or abets snch other in its commission. Ibid. 

§ 10c. Mental Capacity a s  Affected by Intoxication. 
An instruction to the effect that  if defendant did not have the mental ca- 

pacity because of drunkenness to deliberate and premeditate he could not be 
guilty of murder in the first degree, and that  the burden of establishing pre- 
meditation and deliberation beyond a reasonable doubt was upon the State, 
held to give defendant the full benefit of his defense of inebriacy. S. v. Blarsh, 
101. 

§ 11. Self-defense. 
Person subjected to murderous assault may stand his ground and is not 

required to retreat. S. v. Washington, 531. 

§ 23. Demonstrative Evidence--Pistol. 
In a prosecution for homicide i t  is competent for the State to introduce in 

evitleuce a pistol corresponding in caliber to the bullet inflicting the mortal 
wound when there is erideuce that the pistol was in the possession of one of 
the defendants both before and after the homicide. notwithstanding the absence 
of testimony tending to show directly that  this particular pistol was actually 
used in killing the deceased. S. 2;. Minion, 716. 

§ 25. Sufficiency of Evidence and Nonsuit. 
Where evidence s h o w  intentional killing with deadly weapon, nonsuit may 

not be entered on second degree charge on defense that defendant was attempt- 
ing to arrest deceased. S. v. Brannon, 474. 

Evidence held sufficient for jury as  to one defendant on charge of being prin- 
cipal in first degree, and as  to other defendant on charge of being principal in 
second degree to murder. Medical expert testimony that  wound caused death 
not necessary when conclusion is matter of common knowledge from the facts. 
S. a. Mi~zton. 736. 
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Q S7c. Instructions on  Questions of Premeditation and  1)eliberation. 
Instruction on intoxication a s  affecting premeditation and deliberation held 

without error. S. v. Marsh, 101. 
An instruction to the effect that  the jury might take into consideration de- 

fendant's conduct before and after a s  well a s  a t  the time of the homicide and 
all  attendant circumstances in determining the questions of premeditation and 
deliberation will not be held for error as  permitting the jury to consider de- 
fendant's flight the morning after the homicide or attempted suicide sometime 
thereafter in determining the questions when it  is apparent from the record 
that the charge referred to attendant circumstances a t  the time of the homi- 
cide a s  indicative of the purpose and intent in defendant's mind a t  that time, 
which immediate circumstances were sufficient to support ,In affirmative find- 
ing. Zbid. 

Q a7f. Instructions on  Defenses. 
Exception to the charge for the court's failure to explain the difference 

between self-defense a s  applied to ordinary persons and as applied to officers 
attempting to make a lawful arrest cannot be sustained when the record dis- 
closes that  the court fully charged the jury a s  to defendants' right in making 
a lawful arrest to be the aggressors and to use all  reasonable force apparently 
necessary to overcome any resistance, even to the taking of life, in discharging 
their duty to arrest deceased. S .  v. Brannon, 474. 

Evidence held to require charge on defendant's right of self-defense where 
murderous assault is made upon her. S. v. TVasltington, 531. 

g 271. Charge on  Right t o  Recommend Life Imprisonmeimt. 
An instruction that  the jury "may for any reason and within your discretion" 

recommend life imprisonment upon conviction of first degree murder will not 
be held for error a s  requiring the jury to have a reason for such recommenda- 
tion when in other portions of the charge the court had phced the matter in 
the unrestricted discretion of the jury and the charge construed contextually 
could not have been misleading. G.S. 14-17. 8. v. Marsh, 101. 

Upon a finding that  defendant is guilty of murder in the first degree, the 
jury has the unbridled discretion to recommend life impriso:nment, and no rule 
is prescribed for the guidance of the jury in coming to a decision as  to whether 
or not i t  should do so, G.S. 14-17, and therefore a n  instruction to the effect that 
the jury should determine whether i t  was its duty to recommend life imprison- 
ment must be held for prejudicial error. S. v. Simmons, 290. 

Q SO. Appeal in Homicide Prosecutions. 
Any error in the submission of the question of guilt of murder in the second 

degree is rendered harmless by a verdict of manslaughter. 8. v. Brannon. 474. 

HOSPITALS. 

Q 6. Duties and Liabilities of Charitable Hospitals t o  Patients. 
A charitable hospital is not liable for injuries to a patitent caused by the 

negligence of its employees but may be held liable for its negligence in failing 
to use due care in the selection of its employees. Williams v. Hospital Asso., 
536. 

Where, in a suit against a hospital for injury to a patient, there are  allega- 
tions of negligence on the part of the employees of the hos!pital, held defend- 
ant's answer alleging that  i t  is a nonprofit corporation operated a s  a n  eleemosy- 
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nary or charitable institution states a germane defense, and plaintiff's demurrer 
to such defense is properly overruled. Ibid. 

9 8. Duties and  Liabilities of Private  Hospitals t o  Patients. 
In  this action for  malpractice, nonsuit a s  to defendant hospital is affirmed 

on authority of Wilson v. Hospital, 232 N.C. 362. Jackson v. Sanitarium, 222. 

9. Licensing and  ReguIation of Nursing Profession. 
Plaintiff hospital alleged that  it  had corrected all deficiencies and criticisms 

pointed out by the joint accrediting boards as  being necessary to comply with 
the requirements for approval a s  a n  accredited school for nurses, that  it  had 
met all  minimum requirements for accreditation, that the boards had arbi- 
trarily refused to accredit plaintiff, and that  plaintiff would suffer irreparable 
damage by the removal of its school from the accredited list. Held: The facts 
alleged, taken as  true upon demurrer, a re  sumcient to state a cause of action 
for mandam268 to compel defendants to accredit plaintiff's school of nursing. 
Hospital v. Joint Committce, 673. 

Q 10. Duties and Liabilities of Nurses and Technicians t o  Patients. 
In  this action for malpractice, nonsuit a s  to the anesthetist affirmed on 

authority of Burd 1). Hospital, 202 N.C. 337. Jaclcson v. Sanitarium. 222. 

HIJNTING AND FISHING. 

Q 1. Licensing and  Regulation. 
An indictment charging that  defendant entered and hunted upon property 

leased by a gun club without written permission froin the owner or lessee in 
violation of Chap. 539, Public-Local Laws 1933, does not charge the offense 
deflned by the statute, since the statute refers to hunting and Ashing on "reser- 
vations" without written permission from the owner, and the indictment is 
properly quashed upon motion. S. v.  Qibbs, 259. 

HUSBAND AND WIFE. 

9 5. Husband's Duty t o  Support Wife and  Children. 
Husband is under primary duty to support child of marriage, and wife's 

agreement to maintain child will support his agreement to pay her periodic 
sums. Campbell v. Campbell, 188. 

A husband is under legal duty to furnish adequate support for his wife, 
which means support sufficient to meet the requirements of her personal main- 
tenance in supplying food, clothing and housing suitable to their position in life 
and commensurate with the husband's ability, and medical assistance reason- 
ably required for the preservation of health. 8. v. Clark, 192. 

In order to support a conviction under G.S. 14-325 i t  is necessary for the 
State to show that the husband failed to supply adequate support for his wife 
and also that such failure was willful, i.e., purposely omitted without just 
cause in violation of law, and the statute may not be extended to include cases 
not clearly within its terms. Ibid. 

Failure of the husband to give his wife the affectionate consideration he 
should manifest for her is not sufficient to constitute the offense deflned by 
G.S. 14-325. Ibid. 

Evidence tending to show that  defendant provided for the personal mainte- 
nance of his wife according to his condition in  life while she was living with 
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HUSBASD .4ND WIFE-Continrrcd. 

him, including medical and hospital expenses, but that  he failed to give her a s  
much spending money a s  she thought she should have had and failed to give 
her the affectionate consideration she deemed proper in the relationship, is held 
insufficient to warrant a conviction in a prosecution under G.S. 14-325. Zbid. 

8 12d (2). Construction and  Operation of Deeds of Separation. 
A deed of separation between husband and wife which purports to make a 

complete property settlement between the parties in cont~~n~plat ion of perma- 
nent separation precludes the wife from testifying to the effect that  the hus- 
band, prior to the execution of the agreement, verbally promised that in the 
event he thereafter sold his business he would give her half the sale price, there 
being no allegation that  anything was left out of the separation agreement 
through fraud or mutual mistake. Bost v. Bost, 554. 

8 12d (4).  Revocation of Deeds of Separation. 
A deed of separation between husband and wife is annulled, avoided and 

rescinded, a t  least a s  to the future, by the act of the spouses in subsequently 
resuming conjugal cohabitation, and is not revived by a later separation. 
C'ompbell v. Campbell, 188. 

Cj 15a. Nature and  Incidents of Estates by Entirety. 
Since each tenant by entirety is deemed seized of the wl~ole estate, either of 

them alone may move to cancel a n  unauthorized notice of 2is pendens against 
property. XcOurlc v. Xoorr, 248. 

INDEMNITY 

§ 2d. Proof of Loss Within Coverage of Contract. 
The evidence favorable to plaintiff insured fended to show not only a n  inven- 

tory shortage on the part of its store manager, but alscl that the manager 
admitted his responsibility for the shortage, that he had failed to follow in- 
structions that he keep the cash register tickets constituting the only record 
evidence which would conclusively show whether lie had properly accounted 
for merchandise sold, that he requested one of his clerks to overcharge custom- 
ers, that his asserted prior report of inventory shortage had not been received 
by insured, and that  he kept reporting inventories which he knew he did not 
have on hand. Held: ,4lthough contradicted in material rtlspects by the testi- 
mony of the manager, the evidence shows more than a mere possibility or oppor- 
tunity on the part of the manager to misappropriate the property or a mere 
equal opportunity for others to have abstracted the goods, and is sufficient to 
be submitted to the jury in a n  action on a contract indemnifying the insured 
against loss arising from misappropriation or wrongful act of the manager. 
Hat  Sliops v. IILS. CO., 698. 

The general rule that plaintiff in a civil action. even thong11 the issue include 
a criminal charge, has the burilen of proving his case by the ~reponderance 
or t l ~ e  greater weight of the evidence held not altered or ~iioclified by the lan- 
guage of the indemnity contract sncd on ohligating insurer to make good inven- 
tory shortage which "insured ~ 1 1 ~ 1 1  conclusively prore to  11 11e been caused by 
the dishonesty of any rn~ployer." I h i d  

INDICTNENT AXD WARRANT. 

5 8. Joinder of Counts. 
The hetter practice is to try capital cases on single-count bills or bills con- 

taining only capital charges. 8. ?>. Marsh. 101. 
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INDICTMENT AND WARRAKT-Cotl t inued.  

g 9. Charge of Crime. 
An indictment for a statutory offense must contain averments of all  essential 

elements of the crime created by the statute, and merely charging a breach of 
the statute in general terms and referring to i t  in the indictment is not sufti- 
cient. S. v .  Gibbs, 259. 

The statutory directive that an indictment shall not be quashed for infor- 
mality or refinement does not dispense with the requirement that each essential 
element of the oft'ense must be charged. G.S. 15-153. Ibid. 

g 18. Nature and  Grounds of Quashal. 
Order sustaining plea that indictment charged same offense a s  that of prior 

indictment is sustaining plea of former jeopardy notwithstanding that order 
denominates it  a quashal. 8. v .  Wi lson,  552. 

17. Nature and  Scope of Bill of Particulars. 
A bill of particulars is for the purpose of providing information not required 

to be set out in the indictment, and can never supply matter required to be 
charged a s  an essential ingredient of the offense. S. v. Gibbs,  259. 

INJUNCTIONS. 

g 1. Nature and  Grounds of Injunctive Relief. 
Restraining orders may be prohibitory, to preserve the status quo until the 

rights of the parties can be determined, or mandatory, to require the party 
enjoined to do a positive act. Clinard v .  Lambetti. 410. 

g 4f. Subjects of Injunctive Relief-Institution o r  Prosecution of Civil 
Sction. 

Our courts will not interfere with the right of a resident of this State to 
institute and prosecute an action in another state except for compelling equities. 
Evane v .  Xovrow,  600. 

A citizen of this State will not be enjoined from instituting and prosecuting 
a suit in another state merely because (1) of convenience or economy, (2 )  a 
difference in rules of practice and procedure, (3) distrust of the competency 
of the courts of the other state to do justice in cases within its jurisdiction. 
Ibid. 

A resident of this State cannot be enjoined from prosecuting a n  action in 
another state in a n  equitable manner in accordance with his legal rights on the 
ground of a n  asserted inequitable intent. Ibid.  

§ 6. Issuance of F'reliminary Orders. 
Upon motion for the issuance of a temporary restraining order, both parties 

are  entitled to a hearing on their respective affidavits. Clinard v. Lambeth,  410. 
A mandatory injunction will not be issued as  a temporary or  preliminary 

order except where the threatened injury is immediate, pressing, irreparable 
and clearly established or the party sought to be restrained has done a par- 
ticular act in order to evade injunction which he knew had been or would be 
issued, a mandatory injunction being ordinarily in the nature of an execution 
to compel compliance with the final judgment upon the merits. Ibid.  

In an action for mandamus,  a motion for a temporary restraining order to 
preserve the status quo pending hearing upon the merits is controlled by G.S. 
1-581 and not by G.S. 1-513, and the court may set the hearing less than ten 
days after notice of the order to show cause. Hospital v .  Joint Committee,  673. 
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I n  a n  action for n~andamus, a court of equity may issue a mandatory pre- 
liminary injunction in proper instances upon a showing that  plaintiff would 
suffer irreparable loss and injury unless the etatua quo be preserved until the 
hearing upon the merits. Ibid. 

§ 8. Continuance of Temporary Orders. 
Where, upon the return of a temporary restraining order, the conflicting 

evidence raises serious question a s  to whether plaintiff is e:ntitled to the relief 
sought, the continuance of the order to the flnal hearing upon the merits is 
proper. Gaines v. Mfg. Co., 340. 

9. Hearings o n  Merits. 
Where a temporary restraining order is issued in a n  action and the cause 

comes on to be heard in the Superior Court upon the merits without any further 
order to continue or dissolve tbe temporary restraining order, the presiding 
judge has full power and authority to determine the cause and properly refuses 
to remand the question of continuing the restraining order to the judge before 
whom i t  had been pending. Grimeeland v. Waehington, 117. 

INSURANCE. 

9 1Sa. Construction and  Operation of Policies i n  General. 
Unambiguous insurance contracts will be construed according to the mean- 

ing of the terms used, while ambiguous terms will be interpreted according to 
their usual, ordinary and commonly accepted meaning, bnt when a n  ambiguous 
term is reasonably susceptible to two interpretations, the courts will adopt that  
construction imposing liability. Johnson v. Casualty Co., 25. 

5 19a. Construction of F i r e  Policies i n  Qeneral. 
The word "completed" a s  used in describing the terms of a builder's risk 

fire policy must be construed in its plain and ordinary sense, and means brought 
to a n  end or to a flnal and intended condition. Cuthrell v. I?M. Co., 137. 

The word "occupied" a s  used in describing the term of a builder's risk Are 
policy must be construed in its plain and ordinary sense, and means a con- 
tinuing tenure for a reasonable time, and does not embrace r L  mere transient or 
trivial use. Ibid. 

§ a d .  Fi re  P o l i c i e t i T e r m  of Builders' Risk Policy. 
The evidence in this case introduced by plaintiff insured held sumcient to 

show that  plaintiff's building had not reached that  stage in its construction 
when it  could be put to the use for which i t  was intended a t  the time it  was 
destroyed by fire, and therefore was sufficient to withstand insurer's motion to 
nonsuit based upon the theory that  plaintiff's evidence was insufficient to show 
that a t  the time of the fire the term of the builder's risk policy sued on had 
not terminated under its provision that  its term should not extend beyond the 
completion of the building. Cutkrell v.  I n s .  Co., 137. 

Plaintiff insured's evidence that he permitted his building covered by the 
builder's risk policy sued on to be used gratuitously on one occasion, for one 
dance, kegs and building materials being moved to one side (of the floor for the 
occasion, and the roof garden, restaurant, picnic terrace, and other parts of 
the building not being used prior to the Are which destroyed the building, 
ie held sufficient to withstand insurer's motion to nonsuit based upon the theory 
that insured's evidence was insuKicient to show that  the policy had not termi- 
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nated under its provision that  the term should not extend beyond the time the 
building was occupied in whole or in part. Ibid. 

8 25b. Pleadings in  Actions on  F i re  Policies. 
Insurer is not entitled to introduce evidence supporting its contention of 

cancellation or termination of the policy on any ground not supported by allega- 
tion. Cuthrell v. Ins. Co., 137. 

28. Life Insurance--Insurable Interest. 
The assignee of a n  insurance policy pledged a s  additional security for a loan 

is entitled to pay premiums on the policy to protect his rights, and i t  is not 
necessary that he have a n  insurable interest in the life of the insured. Thomp- 
son v. Ins. Co., 434. 

8 36b  (1). Persons Entitled t o  Payment  of Life Policies-Beneficiaries 
Named i n  Policy Generally. 

The person entitled to the proceeds of a life insurance policy must be deter- 
mined in accordance with the contract between the insurer and the insured, 
and the courts have no power to write into the contract any provision that is  
not there in fact or by implication of law in order to effectuate a presumed 
intent of insured. Bullock v. Ins. Co., 254. 

The policy in suit provided that  the proceeds should be paid to insured's 
wife if living or to the insured's foster son if insured's wife predeceased in- 
sured. The insured was feloniously slain by his wife, and she was sentenced 
to imprisonment for manslaughter. Held: The foster son is not entitled to the 
proceeds of the policy even though insured's wife forfeited her right thereto, 
since under the terms of the policy his interest was contingent upon the wife 
predeceasing insured, and the proceeds should be paid to insured's administra- 
tor for payment of his debts and distribution of the surplus to his next of kin. 
Ibid. 

§ 8 6 b  (3) .  Assignees and  Pledgees. 
Mortgage and policy were security for insured's debt. In pledgee's action 

for proceeds of policy, executor could not maintain that  debt was paid by re- 
ceipt of rents and profits from land af ter  wrongful foreclosure. Thompson v. 
zna. Co., 434. 

8 36b  ( 4 ) .  Persons Entitled t o  Payment-When Beneficiary Kills Insured. 
When the wife feloniously kills her husband she is not entitled to receive the  

proceeds of a n  insurance policy on his life, even though she be named bene- 
ficiary therein. G.S. 28-10, G.S. 30-4, G.S. 52-19. Bullock v. Ins. Co., 254. 

§ 43b. Liability Insurance--Coverage of Policy. 
The fact that  the franchise permitting the operation of a truck in the car- 

riage of goods for hire is limited to the jurisdiction of the issuing authority, 
does not of itself limit the coverage of a liability policy to use of the truck in 
such territory. Johnson v. Casualty Co., 25. 

Where a policy of liability insurance stipulates that  the customary use of 
the vehicle is confined to a stipulated radius, coverage is not affected by an 
occasional use beyond the radius specified; but an agreement that  the vehicle 
is to be operated entirely or exclusively within a specified radius confines the 
coverage to the radius stipulated. Ibid. 

The policy in suit provided that  the vehicle insured was customarily used 
within a fifty mile radius of the city where the vehicle was principally garaged 
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and that  no trips were customarily made beyond such radius or "within the 
area of cities and towns designated herein. Cities and towns escluded: State 
of North Carolina." Held: The policy covers liability for 21 collision occurring 
in a rural section of North Carolina within a fifty mile radius of where the 
vehicle was principally garaged, notwithstanding that a t  the time vehicle \ \as 
returning from a trip beyond this radius. Zbid .  

5 4 3  s .  Auto Insurance--Collision and  Upset. 
A policy covering collision and upset may not be avoided by insurer on the 

ground that  a t  the time of the loss the driver of the car insured was endeavor- 
ing to escape arrest while transporting intoxicating liquor in violation of law. 
the policy containing no exception on this ground aud there being nothing to 
show that  the insurance promoted the coulmission of the unlawful act. B l ~ ( ' l i -  
well v. Ins. Co., 559. 

INTOXICATING LIQUOR. 

5 4n. Possession in General. 
I t  is illegal for a person to possess in a dry cornlty any intoxicating 11quor 

for any purpose not sanctioned by the Turlington Act of 1!)23 or by the provi- 
sions of the Alcoholic Beverage Control Act of 1937. S. v. Frcqua, 167. 

Possession of any quantity of nontas-paid liquor is unlawful anywhere in 
this State without exception. G.S. 18-48. S. v. Parker,  236. 

9 4b. Constructive Possession. 
A person has possession of intoxicating liquor within the ljurview of G.S. 18-2 

when he has the power and intent to control its disposition or use, either alone 
or in combination with others. S .  v. Fuqua, 167: S .  v. Parker,  236. 

5 9h. Presumptions and  Burden of Proof. 
Illegal possession of intosicating liquor is prima facie el idence that it.; 110s- 

session is for the purpose of sale. S. v. Parker,  236. 

5 9c. Competency and Relevancy of Evidence. 
Hearsay testimony that defendant sold intoxicating liquor may be considered 

by jury in absence of objection to its adn~ission. S. v. Fuqua, 167. 

5 9d. Sufficiency of Evidence and Nonsuit in Prosecutia~ns for  Violation of 
Liquor Laws. 

Evidence to the effect that  officers with search wararnt found a half gailon 
of nontax-paid whiskey in a kettle on the kitchen table in defendnnt's honie is 
sufficient to sustain conviction of illegal possession of intosicating liquor in 
violation of G.S. 18-48. S. v. Jenkins, 112. 

Eridence to the effect that  defendant's euiployee went from defendant's store 
in North Carolina across the road to a barn in Virginia and returned to the 
store with a cup, that immediately thereatter an officer entered the store, saw 
the cup on the counter, that  a third person, who immediately thereafter dis- 
claimed any interest therein, picked it up, and thst  the offjcer took possession 
of the cup and discovered that it was filled wlih intoxicating liquor diluted by 
Coca-Cola, lreld sufficient to sustain defendant's conviction of illegal possession 
of the intoxicating liquor. 8. v. Fuqua, 169. 

Evidence tending to show that defendant had ninety-six gallons of intoxi- 
cating liquor in the basement of the tenant house on defendant's farm, and that 
defendant alone had the liey to the door to the basement, is :sufficient to support 
constructive possession. S. v. Parker,  236. 
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Evidence to the effect that  nontax-paid whiskey was found in the room in 
defendant's store in  which defendant's employee slept, and that  the employee 
sold some liquor to a n  officer, is held insufficient to show a conspiracy between 
defendant and his employee to violate the prohibition lam. B. v. Rensott, 263. 

JUDGMENTS. 
§ 1. Judgments  by Consent. 

A consent judgment is merely a contract between parties to litigation entered 
on the records of the court with its approval. Luther v. Luther, 429. 

8 9. Judgments  by Default i n  General. 
The contention that  petitioners a re  entitled to recover pro confesso against 

plaintiffs because of their failure to answer the petition within thirty days 
after it  was filed, is not presented when i t  appears that  the petition and notice 
were not served upon plaintiffs and that  plaintiffs filed answer before the 
return date designated in the notice. Wilmingtoit v. ilicrrick, 46. 

9 19. Time and  Place of Rendition. 
Where subsequent to decree of divorce, hearing for the custody of the chil- 

dren of the marriage is heard before the resident judge in another county on 
motion of defendant, and both parties appear there with counsel and join issue, 
defendant may not thereafter object on the ground that the court was without 
jurisdiction to hear the motion outside the county. Hcuscr v. Heuser, 293. 

Judgment may not be rendered out of the county except upon statutory 
authority or by consent of the parties appearing upon the face of the record. 
Dellinger v. Clark, 419. 

But jurisdiction of court is coextensive with consent of parties, and where 
there is no limitation on consent, a party may not maintain that the power to 
determine matters out of the county was limited to question of costs and tha t  
judge could not change findings he had already dictated to reporter. Dellingcr 
v. Clark, 419. 

§ ma. Modification and Correction by Trial Court. 
After term, the presiding judge may not vacate a judgment entered during 

the term or substitute another therefor except in conformity with a proper 
proceeding brought for that purpose. Dellinger 1:. Clark, 419. 

Where the judge dictates his findings of fact and judgment during term time, 
and it  is agreed the stenographer should mail her transcript to him under con- 
sent of the parties that he might render judgment out of term and out of the 
district, the matter is in fieri until final rendition of the judgment, and the 
judge has the power to alter his findings a s  contained in the transcript and to 
correct the judgment for error of law. I b i d .  

§ 23 %. Judgment  L i e n t i C l a i m s  of Third Persons. 
When not made parties to partition proceedings, holders of judgment liens 

on undivided interest of tenant in common are  not affected by decree or sale 
for partition, and purchaser a t  sale takes subject to judgment lien. Washburn 
v. Washbtwn, 370. 

5 24;. Procedure t o  Attack Judgments. 

Fact that  same attorney represented both parties in receivership proceedings 
does not warrant collateral attack on order of receivership, the proper pro- 
cedure being by motion in the cause. Hall v. BRippers Express, 38. 
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Mere irregularities in the rendition of a judgment within the jurisdiction of 
the court does not subject the judgment to collateral attack by independent 
action, the remedy being by motion in the cause. Miller v .  Bank,  309. 

Judgment may be collaterally attacked for fraud only if the fraud is ex- 
trinsic. Zbid. 

A judgment which is void for want of service of process ]nay be attacked in 
any proceeding. Quevedo zl. Deans,  618. 

§ 27% Motions t o  Set Aside Default Judgments. 
Tlw court's findings that plaintiff' had failed to establish mistake, surprise, 

inadvertence or escusable neglect, and that  he had failed to ;show a ~neritorious 
defense, sustains the court's judgment denying plaintiff's motion under Q.S. 
1-220 to set aside the judgment by default against him on defendant's counter- 
claim. Dill ingham v. Blue Ridge  Motors,  171. 

Findings held insufficient predicate for conclmioa that neglect was escnsable. 
Pate ,v. Hospital ,  637. 

I n  the absence of excusable neglect the question of meritorious defense is 
immaterial. Zbid. 

Parties who have been duly served with summons a re  required to give their 
defense that  attention which a man of ordinary prudence usually gives his 
important business, and failure to do so is not escusable within tlie meaning 
of G.S. 1-220. Ib id .  

§ 27e. Attack of Judgments  fo r  Fraud.  
In  order to be ground for collateral attack of a jndgment, fraud must be 

extri~rsic and relate to tlie manner in which the judgment was procured and be 
such fraud a s  prevents the conrt from considering the cause on its merits. 
Millet  v. Bank,  309. 

Allf.gations held insufficient to show estrinsic fraud in obtaining jndgment 
authorizing sale of assets of estate. Ibid.  

9 30. Matters Concluded. 
In  order allowing party to interyew, provisions undertaking to specify in 

advance what legal position interveners should take are  obiter d ic ta  and not 
binding. Raleigh v .  E d w a r d s ,  328. 

§ 32. Estoppel by J u d g m e n t p l e a d i n g  Estoppel. 
While ordinarily estoppel by judgment must be pleaded, where all  the fartc 

necessary to constitute tlie estoppel a re  set out in the complaint for the purpose 
of attack, and defendant moves to strike the allegations on the ground that  the 
matters alleged were precluded by the judgment, the question of estoppel by 
judgment is properly presented A f ~ l l w  1'. Bank,  309. 

9 33th Operation of Judgments  a s  Bar  t o  Subsequent Action--Consent 
Judgments. 

A consent judgment, as  well as  a judgment on trial of issues, is res  judicata 
as between the parties upon all  matters embraced therein. Herrin,q 2;. Coach 
Co., 51. 

9 83e. Operation of Judgments  a s  Bar  t o  Subsequent A c t i o n J u d g m e n t s  
of Clerk. 

A judgment of the clerk of the Superior Court in a spe12ial proceeding in 
which such clerk has jurisdiction is res  judicata a s  to the matters presented by 
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the allegations of the petition in the absence of appeal, and failure to perfect 
an appeal has the same effect as  if no appeal had been attempted. I n  re  Canal 
Co., 374. 

J U R Y .  
§ 2. Peremptory Challenges. 

In a civil action each side is entitled to not in excess of six peremptory chal- 
lenges regardless of how numerous the parties on either side may be, subject 
only to the statutory exception that  the trial judge has the discretionary power 
to increase the number of peremptory challenges so as  to allow each defendant 
or class representing the same interest not more than four peremptory chal- 
lenges, G.S. 9-23, in which instance the trial court's decision is final. Freeman 
v. Ponder, 294. 

L A B O R E R S '  A N D  MATERIALMEN'S L I E N S .  

5 6. Contractors' Liens. 
A contractor's lien for work done and materials furnished is inchoate until 

perfected by the filing of proper notice of lien in the office of the Clerk of the 
Superior Court of the proper county within six months after completion of the 
work, G.S. 44-38, 44-39, and by bringing action to enforce the lien within six 
months of the date of the filing of notice of claim of lien, G.S. 44-43, G.S. 44-48 
( 4 ) .  Assurance Societu v. Basnight, 347. 

9 8. Date of Attachment of Lien and Priorities. 
A contractor's lien for work done and materials furnished, when notice 

thereof is properly filed within six months of the completion of the structure, 
relates back to the time when claimant began the performance of the work and 
the furnishing of materials and has priority over a deed of trust executed and 
recorded subsequent to that  date but prior to the date of the filing of the notice, 
the doctrine of relation back not only being established by uniform decisions 
but also being inherent in the statute granting such lien. G.S. 44-1. Assurance 
Society v.  Basnight, 347. 

§ 10. Enforcement of Lien. 
Subsequent encumbrancers a re  not necessary but are  proper parties in action 

to enforce contractor's lien. -4ssurawe Society v. Basnight, 347. 
I n  a materialman's suit to enforce his lien asserted in accordance with statu- 

tory requirements, the owner may allege as  a defense that  because of defective 
materials and unworkmanlike construction she had been damaged to such 
extent that she owes the contractor nothing, and the striking of the allegations 
of the answer setting up such defense is error, since the materialman's lien is 
based on the substitution of his claim to the rights of the contractor against the 
owner. Widcnhouse v. Russ, 382. 

L A N D L O R D  A N D  TENANT.  

5 10. Duty to Repair. 
Landlord voluntarily paying for repairs requested by sublessee without notice 

to lessee may not recover against lessee on covenant to repair. Gzierry v. 
Trust Co.. 644. 
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Q 6. Competency and  Relevancy of Evidence. 
In  a prosecution for breaking and entering and larceny, the admission in 

evidence of search warrants reciting the theft of articles not recovered and 
reciting affiants' belief that they were concealed on the premises of defendants, 
which recitals are  not in corroboration of the testimony of the affiants upon the 
trial, held prejudicial. 8. v. K h m e r ,  448. 

LIBEL AND SLANDER. 

1 Nature and  Essentials of Cause of Action i n  General. 
Ordinarily a person may not maintain a n  action for a slander invited or 

procured by plaintiff himself or by a person acting for him, certainly when 
induced for the purpose of bringing suit thereon. Taylor tl. Bakeru, 660. 

Q 5. Publication. 
In  order to form the basis of a n  action for slander it  is necessary that the 

defamatory matter be communicated to some person or persons other than tile 
person defamed. Taylor v. Bakery, 660. 

9 10. Pleadings. 
In  an action for slander allegedly uttered by defendant's route supervisor 

while acting in the course of his employment, the court correctly refuses de- 
fendant's motions to strike allegations of the complaint i.hat plaintiff's dis- 
charge by the supervisor was wrongful and without justification or excuse, the 
defamatory matter being related to the asserted reason for plaintiff's discharge 
Taylor v. Bakery, 660. 

In  a n  action for slander, allegations to the effect that upon plaintiff's inquiry 
a s  to the reasons he had been discharged, defendant's vice-president stated to 
him that he had been short in his deliveries of merchandise to customers which 
amounted to stealing, should be stricken on motion, there being no allegatiori 
that the defamatory words were communicated to any other person or that  the 
vice-president authorized anyone to publish the statement made by him to 
plaintiff. Ibid. 

LIS PENDENS. 

3 1. Nature and  Effect of Notice i n  General. 
A notice of Eis pendens can be filed against real property only in an action 

affecting its title. McGurk v. Moore, 248. 
Creditor held not entitled to declaration of constructive trust, and therefore 

action did not affect title to realty so a s  to warrant lis pendens. Ibid. 

3 6. Motions t o  Cancel Notice. 
Wife held entitled to move to cancel notice on lis pendens on property held 

by entirety. McGurlc u. Moore, 248. 
A motion to cancel as  unauthorized a notice of lis ptndms admits 'as true 

the factual averments of the complaint but not its legal conclusions. Ibid. 

n l A L I c I o u s  PROSECUTION. 
3 7. Pleadings. 

In  a n  action for malicious prosecution, plaintiff's allegations to the effect 
that  the account of his arrest and the nature of the charges made against him 
were published in a newspaper having a wide circulation in the section and 
particularly in plaintiff's county, are  proper allegations of special damage and 
a r e  improperly stricken on defendant's motion. Oberholtzer v. Huffman, 399. 
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MANDAMUS. 
5 2a. Ministerial Duty. 

N a ? ~ d a m u s  lies to compel a public official to perform a purely ministerial duty 
inlposed by law, and will issue a t  the instance of the person who has a present, 
clear, legal right to insist upon performance and who is without other adequate 
remedy. Hospital v. Joint Committee,  673. 

5 2b. Discretionary Duty. 
Ordinarily, mandamus will not lie to control the exercise of discretion, but 

may lie to compel a public official to act in a matter within his discretion with- 
out in any manner controlline such action. Hosnital u. Joint  Committee,  673. 

dlandnnzus will lie to control or review discretionary acts when it is made to 
appear that  the discretion has been abused, as  where the action complained of 
has been arbitrary or capricious. Ibid.  

Where the sole discretion of a public official is to [leternline the existence of 
facts imposing upon him the right and duty to perform an act, proof of the 
existence of such basic facts renders the act purely ministerial, and nzandawzus 
will lie to compel its performance. Ibid. 

Mandamtts will lie to compel the officials of a municipality to issue a building 
permit a t  the instance of an applicant who has performed all acts necessary 
and required by lam to entitle him to its issuance. Lee v. Walker ,  687. 

5 4. Procedure. 
Mandatory temporary order may issue in action for n ~ a n d a n ~ z i s  when neces- 

sary to preserve s ta tus  quo, and hearing on order to show cause whp such 
temporary order should not issue may be had less than ten days after notice. 
Hospital v. Joint  Comnzittee, 673. 

MASTER S N D  SEHVAXT. 

5 2b. Construction and  Operation of Contracts of Employment. 
Upon acceptance of employment the law iniplies a promise or covenant on 

the part of employee to render in good faith efficient service and not to give 
legal ground for dismissal or discharge during the term of the employment, 
but an instruction to the effect that  the lam implies that  the employee would 
fulfill his obligations in this respect is erroneous. IIaynn v. Jenkins ,  425. 

5 61. Actions fo r  Wrongful Discharge. 
In this action hy a n  employee for wrongful discharge, plaintifYs evidence 

hcld not to show that he voluntarily terminated his en~ploynlent or was guilty 
of such derelictions of duty as  would justify his discharge, and nonsnit was 
proper11 overruled. Hagan a. Jenkins ,  425. 

Plaintiff was employed a t  a stipulated meekly salary plus additional incen- 
tive pay to accrue if he remained with the employer twelve months and planned 
to continue with the company the~wifter.  IIcIti: In  plaintiff's action for n-rong- 
fnl discharge, a n  instruction to the effect that plaintiff was not obligated to 
herre any specified time but that he would forfeit his right to incentire pay if 
he voluntarily quit or was discharged for inefficient service or other legal 
grounds, before thc twelve month period, is erroneous, since the incentive pay 
would not accrue unless he remained in the em~loynient for twelve months a t  
least, and he cannot forfeit a right which had not accrued. Ibid.  

Where the contract of employment of plaintiff is a t  a weekly wage with 
incentive pay to accrue if he remained with the company twelve months and 
planned to continue in its employment thereafter, i t  is necessary upon the trial 
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that  i t  be determined whether the contract was one of employment from year 
to year or a hiring a t  will from week to week with the understanding that  the 
employee was to receive the incentive pay if he remained with the company 
for a t  least twelve months, since until this question is determined the rights 
of the parties cannot be correctly adjudicated. I b i d .  

5 14a. Common Law Liability of Employer for  Injury to Employee. 
Where a n  employer has exempted himself from the Work~nen's Compensation 

Act, the defenses of contributory negligence, assumption of risk and that injury 
was due to the negligence of a fellow servant a re  not ava~lable  to him in an 
employee's action against him for negligent injury. G.S. 97-14. Muldrozo v. 
Weinstein, 587. 

In  common law actions by a n  employee to recover for perrlonal injury a mere 
showing that  the injury occurred while the employee was in the performance 
of the duties of his employment is insufficient, but he must show some breach 
of duty on the part of the employer proximately causing the injury. Zbid. 

An employer is not an insurer of the safety of the employee but is required 
only to exercise the care of a n  ordinarily prudent man under like circum- 
stances to provide a reasonably safe place to work and reasonably safe imple- 
ments and appliances. Zbid. 

Whether the employer is under duty to provide guard rails depends upon the 
nature of the work, and a n  employer is not required to provide guard rails 
around a n  opening when the danger is apparent and known and guard rails 
would interfere materially with the practical use of the premises and there is 
nothing to show special circumstances rendering the place or the method of 
work dangerous to an employee possessing average intelligence. I b i d .  

Evidence held insufficient to show negligence on part of employer resulting 
in fall  of employee into scrap metal compress. I b i d .  

5 40c. Workmen's Compensation-Whether Accident "Arises Out of t h e  
Employment." 

Evidence tending to show that the employee mas fatally injured when he 
attempted to move a tractor which was in his way in the performance of his 
duties, that  there was a rule of the employer, not submitted to or approved by 
the Industrial Commission a s  a safety rule, that only employees specifically 
directed to do so should operate the tractors but that the employee had there- 
tofore moved similar tractors a s  had also other employees in the plant, i s  held 
sufficient to sustain the findings of the Industrial Commission that  the em- 
ployee was injured in an accident arising out of and in t h ~  course of his em- 
ployment. Parsons v. Swift & Co., 580. 

40e. Causal Connection Between Accident and  Disability or Death. 
The rule that  there must be a causal relation between the employment and 

the injury in order for  the injury to be conlpensable under the Workmen's 
Compensation Act is fundamental and necessary to effectuate the intent of the 
Act to provide benefits for industrial injuries rather than to set up general 
health insurance benefits. Duncan v. Charlotte, 86. 

Q 40f. Workmen's Compensation A c t D e c r e a s e s .  
The 1925 Amendment to the Workmen's Compensation Act which provides 

for  compensation for occupational diseases does not obviate the necessity of 
claimant showing that  the disease resulted from the employment. Indeed, the 
definition of a n  occupational disease is one which is the natural result of the 
particular employment. Duttcan v. Charlotte, 86. 
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Heart disease is not ordinarily considered either a n  occupational disease or 
a s  one arising out of and in the course of the employment, and recovery there- 
for must be based upon evidence that  it resulted from some unusual exertion 
or strain undergone in the discharge of the duties of the employment. G.S. 
97-2 ( f )  . Ihid.  

Act providing that a s  to firemen heart disease should be compensable regard- 
less of absence of cxusal connection between duties and the attack, held uncon- 
stitutional. Ib id .  

The provisions of the Workmen's Compensation Act providing for compensa- 
tion only for injuries resulting by accident arising out of and in the course of 
the employment has been extended to provide compensation for those occupa- 
tional diseases which are  enumerated in the Act. G.S. 97-2 ( f ) ,  G.S. 97-62, 
G.S. 97-53. IIenrv 2;. Leutllcr Go., 126. 

An occupational disease is a disease caused by a series of events of a similar 
or like nature ocenrring regularly or a t  freqnent intervals over an estended 
period of time in the discharge of the duties of the employment. Ib id .  

Tenosynovitis attributable to repeated strain or stress on the extensor ten- 
dons of claimant's arms incident to the performance of the duties of his em- 
ployment is held "caused by trauma in employment" and is a n  occupational 
disease compensable under the provisions of G.S. 97-33, since "trauma" in its 
technical sense is not limited to injuries resultin:: from external force or vio- 
lence. Ibld.  

(i 41. Compensation Act-Right to  Maintain Action Against Third Person 
Tort-Feasor. 

An employee riding in a car driven by the president and executive officer of 
the eniployer on a business trip in the course of their employment may not 
hold the driver liable as  a third person tort-feasor in an action a t  common law 
for negligence resulting in a n  unintentional injury in a collision, since such 
driver is a person conducting the business of the employer within the purview 
of the immunity clause of G.S. 97-9. Warner 2;. I,edcr, 727. 

While an employer or an employer conducting the busidess of the employer 
may be held liable a t  conlmon law where iujury to claimant employee is will- 
fully and wantonly inflicted, claimant employee may not assert liability under 
this exception to the general rule when lie admits that his injury was not imten- 
tionally inflicted. Ib id .  

While an en~ployer or an employee conducting the business of the employer 
may be held liable a t  common law where injury to claimant employee is will- 
fully and wantonly inflicted, claimant employee may not assert liability under 
this exception to the general rule when he has applied for and received medical 
expenses and compensation in accordance with the provisions of the North 
Carolina Workmen's Coml)ensation Act. I b i d .  

5 43. Workmen's Compensation Act-Notice and Filing of Claim. 
Evidence held to sustain finding that claimant was Arst advised he had 

silicosis shortly before filing of claim. A l t f r ! ~  2;. .?lica Co., 400. 

Where claimant is first advised that he had silicosis by competent medical 
authority some two and one-half years after he quit his employment because 
of disability, and he files claim for compensation with his employer a month 
after having been so advised, claimant's claim is filed in apt time. Ibid.  
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MASTER AND SERVBNT-Con t i n  ucd.  

9 47. Jurisdiction of Industrial Commission. 
The retention of jurisdiction by the Industrial Commission for a period of 

300 weeks from the date of the accident for the purpose of showing decreased 
earning capacity due to permanent partial disability, is error. Hill v.  DuBose, 
446. 

§ 5Sb (1 ). Workmen's Compensation Acb-Amount of Recovery for  In- 
jury-Disability. 

Compensation for partial permanent disability should be lbased upon the loss 
of wage-earning power rather than the amount actually earned by the employee 
after maximum recovery from the injury, and where i t  is apparent that  the 
recorery was based upon the amount actually earned, the cause will be re- 
manded. Hill  v. DuBose, 446. 

5 53d. Workmen's Compensation Act-Persons Entitled t o  Payment of 
Award. 

Where the employee is survived only by his mother and his minor brother, 
his mother is his sole nest  of kin within the meaning of G.S. 97-40. Parsons 
v. Swift d Co., 580. 

Where the employee's mother and minor brother are  partial dependents, the 
mother being the sole nest  of kin a s  defined in G.S. 97-40, the mother and minor 
brother may not elect to take a s  next of kin rather than a s  partial dependents, 
since both a re  not next of kin, and it  is necessary under the provisions of G.S. 
97-38 that all  the partial dependents be next of kin in order to be entitled to  
make the election. Ib id .  

§ 5Sd. Workmen's Con~pensation Act-Appeal and Review. 
Where the record fails to show that  the Superior Court ruled on any of 

the specific esceptions made by appellant to the findings of the Industrial Com- 
mission and fails to show any esception to the failure of the judge to make 
such specific rulings, the exceptions taken on appeal from the Industrial Com- 
mission a re  not presented on the appeal to the Supreme Conrt notwitbstanding 
that such exceptions'are listed following the appeal entries from the judgment 
of the Superior Court. Pnrrtons v. Swift & Co., 580. 

An exceptioii to the ruling of the Superior Court sustaining the findings of 
fact and conclusions of law of the Industrial Commission is a broadside excep- 
tion, and is insufficient to bring up for review the findings of fact or the evi- 
dence upon which they are  based. I b i d .  

Exceptions to the affirmance of the decision and award of the Industrial Com- 
mission and to the judgment and signing thereof constitute no more than an 
exception to the signing of the judgment and raise only the question of whether 
the facts found by the Industrial Commission and approred by the judge of 
the Superior Court a re  sufficient to support the judgment. I b i d .  

5 58. Employing r n i t  Within Meaning of Employment Security Act. 
What is a n  employing unit within the meaning of the Employment Security 

Act  is not predicated upon the common law definition of master and servant 
or rniployer and independent contractor, but is determinable by the definitions 
set out in the statute. Enlplo]lnleltt Security Con?. r .  .lfon.sees, 69. 

Where the owner of sawmills contracts with the owner of timber to delirer 
to him lumber cut in accordance with specifications furnished, and thereafter 
contr:wts with individuals to operate the sawmills and other indiriduals a s  
loggers upon an agreed price per thousand board feet, which individuals employ 
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others to assist thenu in their work to the knowledge of the owner of the saw- 
mills. who testifies that cutting and delivering lumber under the contracts is 
a part of his usual business, held: the sawuill  owner is an employing unit 
within the meaning of the Employment Security Act. G.S. 96-8 ( e ) ,  prior to 
the amendlnent of Session Laws of 19-19. Ibid. 

Under a contract by n.hic11 consignor agrees to deliver such quantity of its 
products as  consignee n~ight  desire for sale a t  consignee's place of business a t  
the price stipulated by the consignor, but nhich does not require consignee to 
devote a11 of his efforts to tlie sale of coniignor's products or to sell any specific 
amount thereof, nor restrict consignee's right to sell other products which a re  
noncompetitive with tlie products of consignor, ht l d :  the consignee is engaged 
in an in t l i~ id i~a l  business ot his own free f r o n ~  control by the consignor and 
conducted outside consignor's places of busuness, and therefore the consignee, 
having In his en~ploy less than eight intlir idnals, c'annot be held a n  employing 
unit as an nidependent contractor under tlie consignor. G.S. 96-8 ( f )  ( 8 )  prior 
to its repeal 1 X  RIarch, 1947. Emp2oynbe)lt Secur~trj Conb. v. Tinnin, 7.5. 

5 60. Right t o  U n e n ~ p l o ~ n ~ e n t  Con~pensation. 
Finclings snpgortell by evidence that tllr ~~neinploynlent of clainuants-eul- 

ployees for the period in question was due to vacation and that  they were not 
available for work during such period supports order denying claimants com- 
pensation for the time in question. I n  re Ernplv!lt~~el~t Security Corn., 651. 

3 62. Appeals from Employment Security Commission. 
The findings of fact of the Employment Security Commission a re  binding 

upon al~yenl when snpported by competent el idence. G S. 96-4 ( n ~ ) .  Entplop 
?)wit S"rr1c1 f t ~  Cotu v. Jlottsces, 69; 1 r 1  1 r '  B ? l t p l o r ~ ~ t ~ c ~ t  Nwur~t,!/ Corn., 651. 

The requirement of G S 96-15 ( i )  that the part3 appealing from the Employ- 
~ w n t  Secnrity ('on~mi.;sion file statement of grolinds upon which review is 
sought ,~nt l  tlie 1)articlil:irq in \I hicli it is c.l;linurd tlir C'onnnission was in error 
is a condition precedent to the right of appeal, and failure to file such state- 
ment within the time allo~rerl by tlie statute for appeal requires dismissal. 
111 re Ernplo!/it~c.~tt Sccrcrctrl C'om., 651. 

MONEY RECEIT'ED. 

8 1. S a t u r e  and Essentials of Right of Action. 
The r o l n n t a r ~  pnynlent of money by a person who has full knowledge of all 

the facts cm~not be recovered. Guerry t-. TI rtst Co., 644. 

MORTGAGES 

3 16b. Right  t o  Redeem-Limitations. 
Wife's right to redee~n dower right from mortgagee in possession is not 

barred until ten years after dower becon~es c~onsiunn~:~te. notwithstnncling hus- 
band's rieht is barred. Gnu v .  E x u n ~  & Co., 378. 

1 Duty of Mortgagee i n  Possession to dcrount  for Rents  and Profits. 

Where the widow asserts her dower right in the equity of redemption in 
lands in possession of the mortgagee, she is entitled to an accounting for the 
rents and profits fro111 the death of her husband up to the assignment of dower, 
but an accountin:: for tlie period prior to her l~usband's death is competent 



ANALY TICSL INDEX. 

solely for the purpose of ascertaining the value of the equity of redemption to 
which her dower right attaches. Gall v. Exum B Co., 378. 

Accounting for rents and profits cannot be demanded until foreclosure is set 
aside. Thompson v. Ins. Go., 434. 

§ 35b. Who May Purchase a t  Sale--Trustees. 
Purchase by cestui in sale conducted in edect by himse'lf a s  trustee renders 

foreclosure voidable and not void, and may be avoided only by mortgagor o r  
his heirs, and not his executor. Thompson v. Ins. Co., 434. 

§ 39e  (2). Part ies  i n  Sui t  t o  Set  Aside Foreclosure. 
Right to attack foreclosure for that  cestui bid in property a t  own sale a s  

trustee accrues only to mortgagor or his heirs. Thompso:~~ v. Ins. Co., 434. 

MUNICIPAL CORPORATIONS. 

§ 5. Powers and Func t ion t iLegis la t ive  Control. 
The General Assembly has authority to  create municipal corporations, N. C. 

Constitution, Art. VIII,  see. 4, and municipalities created by i t  have only such 
powers a s  a re  expressly conferred by statute and those necessarily implied 
therefrom, which powers the General Assembly may enlarge, diminish or alto- 
gether withdraw a t  its mill. Cfrimeclland v. Washington, 117. 

General Assembly may grant  municipality corporate or private powers for a 
public purpose and for the public benefit. Ibid. 

5 7. Governmental Powers-Taxation. 
Under the provisions of G.S. 20-97 ( a )  (1)) a municip:*lity is limited to a 

total annual levy of $16.00 on each taxicab operated within its limits, which 
limitation is not affected by the later enacted provision of G.S. 160-200 (36a) 
authorizing it  to grant franchises to taxicab operators on such terms as  it  deems 
advisable, i t  being evident that  the word "terms" a s  used in the statute refers 
to regulations in regard to service rather than to fees or tases, and this result 
is consonant with legislative policy a s  gathered from the history and statutory 
changes. Cab Co. v. Charlotte, 572. 

5 8a. Private  Powers in  General. 
The General Assembly may confer not only governmental powers upon a 

inunicipality but may also grant it  corporate powers for a public purpose and 
for the public benefit; but in the exercise of such corporate powers a munici- 
pality is liable in contract and in tort as  in case of pr ivt~te  corporations and 
may be made subject to regnlations and supervisions imr~osed by the general 
law upon other corporations so engaged, but the legislative will to make the 
muliicipality subject to such regulations must be expressed and will not be 
inferred. Grimesland v. Washington, 117. 

§ 8 b  (2). Public Utilities Outside Limits. 
The power of a municipality to own and operate translnission lines for the 

sale of current to consumers heyontl its corporate limits confers no exclusive 
franchise upon it  and it is not entitled to enjoin lawful competition within the 
territory outside its limits served by it, there being no contention that the com- 
peting line caused physical interference with its lines or created any hazard 
thereto. Grimeslnnd ?). washing to)^, 177. 
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The General Assembly has authority under the Constitution to authorize a 
municipality to build and operate lines for the transmission of electric current 
beyond its corporate boundaries within reasonable limits. Ibid. 

5 14a. Defects o r  Obstructions i n  Streets. 
A contractor excavating a ditch along a city street with the sanction and per- 

mission of the governing board of the municipality is under the same legal duty 
to the traveling public as  the municipality would owe if i t  mere in direct charge 
of the work, which is the duty to exercise due care commensurate with the 
surrounding dangers and circumstances to warn travelers of the existence of 
the excavation and otherwise to protect them against injury therefrom. Presley 
v. 911en & Co., 181. 

Where the physical facts a re  sufficient to give the traveling public notice of 
a work project along a street, the usual rule that a traveler may assume a 
street to be in safe condition has no application in the use of that  part of the 
street left open to traffic. Ibid. 

Barriers or guard rails a t  a n  excavation along a street a re  solely for the 
purpose of warning the traveling public and it  is not required that  they be 
suficient to repel vehicles that  may deviate from the traveled portion of the 
street into the zone of danger, or even that  they be erected in the daytime when 
the excavation is plainly visible. Ibid. 

Where plaintiff motorist's own testimony is to the effect that  he had knowl- 
edge of a n  excavation along u municipal street and the conditions extant, he 
may not maintain that  the contractor was negligent in failing to provide ade- 
quate signs and barricades warning of the danger, since he had knowledge 
thereof and no one needs notice of what he already knows. Ibid. 

Evidence held to show contributory negligence a s  matter of law on part of 
motorist skidding into excavation. Ibid. 

Defendant municipality dug a ditch entirely across the street leaving loose 
dirt  piled along the eastern edge of the excavation to a height of from one and 
one-half to five feet. No barriers or lights were placed along the ditch. Plain- 
tiff, traveling westward after dark, drove his car over the loose dir t  and into 
the ditch. Held: Plaintiff was guilty of contributory negligence a s  a matter of 
law. Price v. Monroe, 666. 

PlaintifPs, who were passengers in a car, were injured when the driver drove 
the car after dark over loose dir t  and into a ditch. The municipality had left 
the loose dir t  from the excavatioli piled along the side of the ditch, but had 
placed no barriers or lights along the excavation. Held: Probable injury re- 
sulting from the absence of barriers or lights could have been reasonably fore- 
seen, and therefore the negligence of the city in failing to maintain proper 
warnings is not insulated by the negligence of the driver. Zbid. 

§ lb. Appropriation of Private  Water  and  Sewer Systems. 
The rights of owners of water and sewer systems in a subdivision to com- 

pensation upon the taking over of the systems consequent to the annexation of 
the territory by a municipality must be determined in accordance with the facts 
of each particular case. Spaugh v.  WinefowSalent, 708. 

Under the facts of this case, owners of subdivision held not entitled to com- 
pensation for water and sewer systems taken over by city. Ibid. 

g 85b. Control a n d  Regulation of Streets. 
In  the absence of evidence to the contrary, i t  will be assumed that  a n  exca- 

ration along a street for the purpose of placing underground telephone wires 
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and cables was made with the sanction and permission of the municipal author- 
ities. Presley o. Allen & Co., 181. 

It will be presumed that  traffic signs erected along street were erected pur- 
suant to competent authority. Johnson v. Bell, 522. 

A municipality has the right to determine where its streets and alleys shall 
be and may not be forced to maintain a street or alley by dedication. Lee v. 
Wollcer, 687. 

§ 30. Nature and  Extent of Police Power in General. 
Knowledge of a municipal ordinance relating to water and sewer systems is 

presumed within one mile of its corporate limits. Bpaugh, v. Winston-,Salem, 
708. 

§ 37. Building Permits. 
Mandomu8 will lie to compel issuance of building permit :it instance of appli- 

cant who has complied with all  conditions for its issuance. Lce v.  Walker. 687. 

NEGLIGENCE. 

9 1. Acts and  Omissions Constituting Negligence. 
I n  order for  a person injured in a fall  down a n  elevator shaft to recoyer 

against the company under contractual duty to the owner of the building to 
keep the safety devices on the elevator in reasonably sat'e condition and in 
proper repair, the injured person must show a negligent breach of the legal 
duty arising out of the contract and that such breach of duty was the proximate 
cause or one of the proximate causes of the injury. Jonc.9 V .  Elevator Co., 512. 

!j 2. Sudden Emergency. 
Where sudden emergency is  created by the negligence of defendant, plaintiff 

is not required to choose the wisest conduct, but only to choose such conduct 
a s  a person of ordinary care and prudence, similarly simated, mould hare 
chosen. Powell v .  Lloyd, 481. 

5 3 s. Res Ipsa Loqnitur. 
The doctrine of res ipsa loquitur does not apply in the State of Virginia to a 

case of a n  unexplained accident which may be attributable to one of several 
causes, some of which a re  not nnder the control of the defendant. Jones v. 
Elevator Co., 512. 

??J 4b. Dangerous Conditions and  Attractive Nuisances. 
Ponds, pools, lakes, streams, reservoirs, and other bodies of water do not 

per se constitute attractive nuisances, and while the owner of land upon which 
there is a n  artificial body of water may be guilty of negligence in failing to 
provide reasonable safeguards against injuries to children when he has notice, 
actual or constructive, that  children of tender years frequent the place, no such 
duty arises in regard to a branch or stream flowing in its natural state. Pitch 
v. SeZwvn Village, 632. 

g 4f. Liability of Proprietor fo r  Fal l  of Patron. 
The proprietor of a dance hall is not a n  insurer of the safety of its patrons 

and inv i tes ,  but is under legal duty to exercise ordinary care to keep its prem- 
ises, and al l  parts thereof to which persons lawfully present may go, in a safe 
condition for the use for which they a re  designed and in.tended, and to give 
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warning of hidden dangers and unsafe conditions in so fa r  as  they can be ascer- 
tained by reasonable inspection and supervision. Rwis  v. Clark, 168. 

The duty of a proprietor to warn invitees of dangerous conditions or instru- 
mentalities upon the premises is based upon the proprietor's superior knowledge 
concerning them, and it  is only when such dangers are  known to proprietor, or 
should be known to him in the exercise of due care, that  the duty to warn 
obtains. Ibid. 

Evidence which fails to show that proprietor knew or should have known 
of danger is insufficient to withstand nonsuit. Ibid. 

§ 6. Concurring Negligence. 
. Where the acts or omissions of persons operating independently of each other 
join and concur in proximately producing the injury complained of, even 
though originating from separate and distinct sources, the author of each is 
liable for the resulting injury, and action may be brought against any one or 
all as  joint tort-feasors. Barber G. Wooterr, 107. 

Drivers successively hitting plaintiff's car may be liable for concurring negli- 
gence. Ib id .  A fortiori, when accidents cause death. McHorney v. Wootcn, 
110. 

5 7. Intervening Negligence. 
An independent intervening cause is one which could not have been reason- 

ably anticipated and which breaks the causal connection between the primary 
negligence and the injury, but if the intervening act might have been antici- 
pated in the natural and ordinary course of things, inclnding those acts which 
constitute a normal response to the stimulus of the situation created by the 
primary negligence, such intervening act does not insulate the primary negli- 
gence, even though it  be a contributing cause of the injury. Hall v. Coble 
Dairies, 206. 

If the intervening act  is of such character that i t  could have been reasonably 
foreseen, it  does not break the sequence of events put in motion by the primary 
negligence, and the primary negligence remains a proximate cause of the injury. 
Price v. Monroe, 666. 

§ 9. Proximate Cause--Anticipation of Injury. 
Foreseeability is essential element of proximate cause. Deese v. Light Co., 

558. 
Ordinarily, foreseeability is an essential element of proximate cause, but this 

does not require that the tort-feasor be able to anticipate the particular conse- 
quences ultimately resulting from his negligence, hut only that by the exercise 
of reasonable care he might have foreseen consequences of a generally injurious 
nature, and that  the injuries actually sustained be such as  in ordinary circum- 
stances were likely to hare ensued. Hall v. Coblc Uairics, 206. 

Party is not required to anticipate negligence on part of others. Johnso?? 1). 
Bell, 522. 

§ 15. Parties. 
Where injured party sues owner of car in his individual capacity, such de- 

fendant cannot compel plaintiff to sue him also in his capacity as  administrator 
of driver of the car. Eeaits v. iiforrou., 600. 

5 16. Pleadings in Negligence Actions. 
Contributory negligence must be pleaded by alleging facts to which the law 

attaches contributory negligence a s  a conclusion. Brltcc v. Flying Scrvice, 79. 



836 ANALYTICAL INDEX. [234 

Q 17. Burden of Proof i n  Negligence Actions. 
Burden of proving contributory negligence is on defendant. Bruce v. F l ~ i n g  

Service, 79 ; Powell v. L l o ~ d ,  481. 

5 19b (1). Su5ciency of Evidence and Nonsuit on  Issue of Negligence i n  
General. 

Evidence held insufficieut for jury in this action to recover for fall down 
elevator shaft, the doctrine of rev ipsa loquitur not being applicable. Jonev v. 
El(wator Co., 512. 

Q 19c. Nonsuit for  Contributory Negligence. ( I n  au1:o accident cases see 
Automobiles 5 18h ( 3 ) . )  

Nonsuit is properly entered when plaintiff by his own tt~stimony makes out a 
clear case of contributory negligence, and thus proves l~imself out of court. 
S a ~ c ~ e r  v. R. R., 164; P r e s l e ~  v. Allen & Co.. 181. 

Nonsuit on the ground of contributory llegligence cannot be granted urlless 
plaintiff's own evidence, taken in the light most favorable to him, establishes 
contributory negligence so clearly that no other reasonable inference or con- 
clusion may be drawn therefrom. Poxell v. Lloyd, 481; Price v. Llfonroe, 666. 

Nonsuit on the ground of contributory negligence may be allowed when, and 
only when, no other inference is reasonably deducible f r o u  the evidence. 
Fowler v. Atlantic Co., 542; Donlop v. Snyder, 627. 

Evidence must be considered in light most favorable to plaintiff. Donlop v. 
Snyder, 627. 

Nonsuit for contributory negligence may not be allowed even if a phase of 
plaintiff's own evidence tends to establish this defense as  a reasonable infer- 
ence, when such evidence, construed contextually with plaintiff's other evidence. 
supports the opposite conclusion with equal logic. Zbid. 

g 81. Issues. 
A defendant relying on contributory negligence must prove facts fro111 which 

the inference of contributory negligence may be drawn by men of ordinary 
reason, and evidence which raises a mere conjecture is insutficient, Bruce v. 
Flying Service, 79. 

In  an action to recover for the death of a gratuitous passenger in an airplane 
upon allegations that  the fatal accident was caused by negligence of the pilot, 
defendant's allegations that the fatal maneuver was inherently dangerous and 
that  intestate acquiesced in the operation of the plane cannot justify the sub- 
mission of the issue of contributory negligence to the jury when all the evidence 
is to the effect that  the maneuver was not dangerous w h w  properly done and 
that  under the circumstances even a n  esperienced pilot should not have at-  
tempted, while a passeuger, to have interfered with the controls during the 
maneuver by the pilot in col~lnmnd. Zbid. 

PARENT AND (!HILL). 

Q 5. Liability f o r  Support of Child. (Bastardy proceedings see Bastards.) 
Father is under primary legal duty to support child, and mother's promise 

to maintain child of marriage will support father's agreement to pay her stipu- 
lated periodic sums. Campbcll t i .  Cainpbell, 188. 
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PARTIES. 

5 3. Necessary Part ies  Defendant. 
Necessary parties a re  those whose rights must be ascertained and settled 

before the rights of the parties to the snit can be determined. Assurance 
Society v. Basnight, 347. 

Holders of judgment liens on undivided interest of tenant in common are not 
necessary parties to partition proceedings. Washbvrn v. Waslrburn, 370. 

5 4. Proper  Part ies  Defendant. 
Subsequent encumbrancers a re  not necessary but a re  proper parties in action 

to enforce contractor's lien. dsaumncc Societv v. Basnight, 347. 
Holders of judgment liens on undivided interest of tenant in common are  

proper parties to partition proceedings. TT7ash burn 2'. Wash burn, 370. 

8 7. Interveners. 
Court is not required to determine validity of claim before permitting claim- 

an t  to intervene, and order permitting intervention is interlocutory and not 
appealable. Raleigh v. Edlcards, .j2S. 

PARTITION. 
5 l a .  Right  to  Partition. 

A vested remainderman in real estate as  a joint tenant or tenant in common 
is entitled to partition of the land provided partition or sale for partition does 
not interfere with the possession of the life tenants during the existence of 
their estates. G.S. 46-23. Bunting e. Cobb, 132. 

A child of one life tenant in common who takes rested remainder in fee upon 
the death of her parent is entitled to partition as  against the surviving life 
tenants and the contingent remaindermen, and the right to such partition is 
not affected by the fact that  she might later inherit the fee in a part of the 
remainder in which other life tenants hold their respective life estates. Ibid.' 

§ 4a. Parties and  Procedure. 
Holders of judgment lien on undirided interest of tenant in common are  

proper but not necessary parties to partition proceedings. Washburn v.  Tliaah- 
burn, 370. 

5 4e. Distribution of Proceeds of Sale. 
Holders of judgment liens on the undivided interest of a tenant in common 

who a re  not made parties to the proceedings for sale for partition may not 
interfere after final decree of sale to hare the debtor's share of the proceeds 
paid to them and may not maintain that the officer making the sale committed 
a wrong against them by distributing the proceeds of sale in conformity with 
the decree without applying their debtor's share to the payment of the judgment 
liens. Washburn v. U7ashburn, 370. 

§ 41. Operation and  Effect of Judgment  for  Partition. 
Grantor conveyed the land in question to his daughter and her husband for 

life and to her heirs "during the term of the natural life of her heir or heirs." 
Grantor died intestate, and in later partition proceedings the identical land 
conveyed to the daughter for life mas allotted to her as  her entire share. Held: 
The judgment in the partition proceedings, though not passing title, vested in 
severalty the title to each of the tracts to the respective tenants and operates 
a s  an estoppel as  to any reversion, and upon the death of the daughter and her 
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husband intestate without having disposed of any interest in the land, their 
children take a fee simple. Soutlwrlaad w. Potts, 268. 

The holders of judgment liens on the undirided interest of a tenant in com- 
mon, while proper parties, a re  not necessary parties to il proceeding to parti- 
tion the land by sale, but when not made parties the pnrch:iser a t  the partition 
sale takes the land subject to the jndgment liens which are not affected in any 
degree by the partition sale. Tl~naltbrt~')~ c. ll'usltbttr~~r. S T O .  

L'ARTNERSH IP. 

5 l a .  Creation and Existence. 
Where a n  agreement is in writing, whether the parties Il~ereto are partners 

depends upon its legal effect under the provisiol~s of the ~ u i i t o r u ~  partuership 
act. McGirrk w. Moore, 248. 

An agreement under which one party malres loans nntl ad\ ances of money to 
the other for use in a business conducted by such other, with 1)rorisiou of equal 
divisiou of the profits between the parties, with further prc~vision that the first 
party might withdraw all advances upon notice for the purpose of liquidation 
and that  after payment of such advances and tlw payment of all espenses, the 
net profits remaining should be equally divided, ru 11cld not to create a partner- 
ship, since the indispensable requisite of co-o\\ nershil) is lacking, G . S .  59-36 (1 ) .  

G.S. 59-37, arid the relationship of the parties is sinlply that of creditor and 
debtor. Ihid. 

5 4. Rights and Remedies of Partners  a s  Between Themselves. 
When one partner wrongfully talces partnerijl~ip funds and nws them to buy 

or i~uprore  property, his co-partners nlay coiupel him to U C ' W I I I I ~  to the partner- 
ship for the funds and enforce the resulting czlailu 21s an erlnitable lien on the 
property, or may charge the property with a c20nstructive trust in favor of the 
partnership to the extent of the purtnersl~ip funds used iu its purcllase or im- 
provement. NcGurk v.  Xoorc., 248. 

PHYSICIANS AND SIJRGEOSS. 

1 Compensation and Remedies of Physician or Surgeon. 
Evidence to the effect that the patient's son consulted plaintiff surgeon in 

regard to a n  operation npon her, together with testimony by pli~intiff w i t h ~ u t  
objection that  the son said he was acting :IS agent for both his mother and 
father, is held sufficient to wilrrnnt the jury in finding the isqw of agency 
against the mother, and overrule her motion to nonsuit in plaintiff's action to 
recover the balance due for professional services in perforn~ing the operation 
Lanlhros v .  Zrakus, 287. 

14. M a l p r a c t i c ~ D u t i e s  of Physician or Surgeon in General. 
A physician or surgeon n ~ u s t  ( 1 )  possess the degree of learuing, sltill, and 

ability which others sin~ilarly situated pos~ess : ( 2 )  n ~ u s t  ~ ~ u e r t  his best judg- 
ment in the treatment and care of his pntienl : ( 3 )  and nll~st ruercise reason- 
able care and diligence in the application of his li~!o\vledge and sliill to the 
patient's case. jack so)^ a. Sntr~turirinr, 222. 

16. Application and Tse of Knowledge and  Skill. 
Where plaintiff, in an action for wrongful death resultin: from alleged mal- 

practice, relies upon the failure of defendant surgeon to esercise reasonable 
care and diligence in the apglication of his knowledge aud skill. plaintiff must 
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PHYSICIANS AND SURGEONS-Con tinzt ed. 

not only show that  defendant was negligent in this respect but also that such 
negligence was the proximate cause, or one of the proximate causes, of the 
death of his intestate. Jaclcaon v. Sanitarium, 222. 

Ordinarily the standard of care required of a physician or surgeon can be 
established only by expert testimony, but when such standard is established by 
expert testimony, nonexpert witnesses may testify in most cases as  to a de- 
parture therefrom. Ibid. 

Where the evidence is to the effect that  a person allergic to ether dies from 
its use almost immediately, and that  in the instant case plaintifi's intestate 
lived approximately twenty hours after ether was administered, the question 
of whether intestate died a s  the result of a n  abnormal reaction to the ether is 
eliminated. Ibid. 

I n  proper instances the jury may determine question of proximate cause from 
facts and circumstnnces without aid of expert testimony. Ibid. 

PLEADINGS. 

8 8a. Complaint--Statement of Cause of Action in General. 
The complaint must contain a plain and concise statement of every material, 

essential, and ultimate fact which constitutes the cause of action without un- 
necessary repetition and with each material allegation distinctly numbered, but 
i t  should not contain allegations of evidentiary facts tending to establish the 
ultimate and issuable facts. Guy v. Baer, 276. 

Allegations of a first cause of action may not be incorporated into that part 
of the complaint stating the second cause of action merely by referring to the 
number of the particular paragraphs of the first cause of action considered 

.pertinent. Ibid. 

8 5. Complaint-Prayer f o r  Relief. 
The relief to which plaintiff is entitled is to be determined by the allegations 

of the complaint and not by the specific relief for which he prays. Lamb v.  
Staplea, 166. 

g 10. Cross-Actions. 
I n  suit by bus passengers to recover for injuries in a bus-car collision, bus 

company may not join administratrix of driver of car a s  joint tort-feasor in 
face of consent judgment against bus company in favor of administratrix in 
action in which issue of contributory negligence of intestate was raised by the 
pleadings. Herring v. Coach Co., 51. 

Right of plaintiff to sue defendants a s  joint tort-feasors see Barber v. 
Wooten, 107. 

Right of defendant to  maintain cross-action against third person on allega- 
tion that negligence of such third person, if not sole proximate cause, was con- 
tributing cause see Read v. Roofl7ig CO., 273. 

In  action between executor and assignee of life policy pledged as  additional 
security, executor may not set up cross-action on allegations that  pledgee's debt 
was paid by receipt of rents and profits from land after wrongful foreclosure 
of mortgage primarily securing the debt, since there is want of mutuality of 
parties and want of sufficient connection with plaintiff's cause. Thompson v.  
Inu. Co., 434. 

What may be set up as  a cross-action, G.S. 1-137 ( I ) ,  is subject to the same 
rules governing the joinder of causes, G.S. 1-123 ( I ) ,  and i t  is required that the 
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matters alleged in the cross-action be so related to those alleged in the com- 
plaint that  a n  adjustment of both is necessary to a fnll determination of the 
controversy, and be so related that  the parties must be assumed to have had 
the matters alleged in the cross-action in view when they dealt wtih each other, 
and further that  there be a mutuality of parties. Ib id .  

Q 15. Offlce and  Effect of Demurrer. 
On demurrer the case will be taken a s  made by the cZoiuplaint. Barber  Q. 

W o o t e n ,  107. 
Upon demurrer the facts alleged in the complaint will be taken as  true. M u w  

v. Morrison, 193 ; Hall  a. C'obZe Dair ies ,  206 : G n i t ~ c s  c. 3 l fg .  Co., 331 ; Clinard 
v. Lambeth ,  410. 

Sufficiency of new matter alleged in answer to const~tute  defense may be 
tested by demurrer. W i l l i a m s  v. Hospital  Asso., 536. 

The sufficiency of the answer to s tate  a defense may bt? raised by demurrer. 
&terry v. T r u s t  Co. ,  644. 

@ 18c. Defects Appearing on  Face of Pleading and  "Slpeaking Demurrers." 
Matter not appearing on face of pleading is not presented by demurrer. 

Barber  v. W o o t e n ,  107. 

Q 19b. Demurrer for  Misjoinder of Part ies  and  Causes. 
Where allegations are  sufficient to state cause against defendants as  joint 

tort-feasors, demurrer for misjoinder is properly orerrnle~l.  Bnrbcr c. ll 'ootet~, 
107. 

A complaint alleging that  defendants, the executive swretary of the Statr  
Board of Examiners of Plumbing and Heating Contractors, licensees of the 
Board, the town clerk and members of the board of aldermen, conspired to- 
gether to drive plaintiff' out of his work, trade and hnsinrss, and alleging 
numerous wrongful acts maliciously and unlawfully done by certain of the 
alleged conspirators in furtherance of the common design, resulting in damage 
to plaintiff, i s  held not subject to demurrer for misjoinder of parties and causes. 
Muse v. Morrison,  196. 

Q 19c. Demurrer for  Fai lure of Pleading t o  State  Cause of Action o r  
Defense. 

A demurrer admits the truth of e n v y  material fact properly alleged. Rnl l  
v. Coble Dairies ,  206;  Gables  Q. M f g .  Co..  331 ; Gaincs r .  lffg. Po., 340 

I'pon demurrer the complaint will be liberally constr~ied in favor of the 
pleader. H a l l  v .  C o h k  D a i r f r s ,  206 ; Howpifa1 v. Joiut  C'~jtn?nittce, 673. 

A pleading will be liberally construed upon demurrer, m d  the pleading will 
be upheld if in any portion or to any extent i t  presents facts sufficient to con- 
stitute a cause of action. Hcnd I ) .  Roofircg ( 'o. ,  274; Sl i i~ tncr  v. Butthcr C'orp., 
385 ; Clinard v. Lambetlr, 410. 

A pleading will be liberally construed lipon dem~lrrer,  g i ~  ing the pleader 
every reasonable intendment, and the demurrer will be o.ierruled if the plead- 
ing to any extent or in any portion presents facts slifficient to constitute a 
cause of action. Caines c. Nfg.  Co., 831. 

Where a complaint alleges several causes of action, a gtmeral demurrer must 
be overruled if any one of the causes of action is sufficic,ntly stated. Dcaton 
v. Deaton ,  538. 

IJpon demurrer to the answer, its allegations will be liberally construed, 
admitting for the purpose of truth all allegations of fact as  well as  all relevant 
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inferences of fact reasonably deducible therefrom, and the demurrer must be 
overruled if the answer is sufflcient in any part or to any extent to state facts 
constituting one or more defenses. G.S. 1-151. G~terry v. Trust Co., 644. 

Q 23. Amendment After Decision on  Appeal. 
The court rendered judgment under agreement of the parties that  the court 

should find the facts from the evidence and stipulations of the parties. On 
appeal the judgment was modified and the cause remanded. Held: After re- 
mand the cause was pending in the Superior Court, and the Superior Court had 
authority to permit amendment within the purview of G.S. 1-163, and the 
refusal of the court to permit amendment on the ground that it  was without 
authority to entertaiu the motion will be reversed on appeal. Goldston Bros. 
v. Newkirk, 279. 

$ M c .  Proof Without Allegation. 
Evidence in support of defense not supported by allegation is incompetent. 

Cuthrell v. Ins. Co., 137. 
Evidence in support of matter not alleged in pleading is incompetent a s  being 

irrelevant. Freeman 2i. Ponder, 294. 
A party is precluded from oflering proof in direct conflict with his positive 

allegation. Ibid. 

Q 31. Motions t o  Strike. 
I n  a n  action against a bus company, consent judgment was entered in favor 

of the administratrix of the driver of the car involved in the collision, in which 
action the issue of intestate's contributory negligence was raised by the plead- 
ings. Consent judgments were also entered in her favor individually and a s  
next friend of a passenger in the car. In  a later action involving the same 
collision instituted by passengers in the bus against the bus company, i t  sought 
to join the administratrix on the theory that her intestate was a joint tort- 
feasor. Held: The administratrix was entitled to plead the consent judgment 
in her favor as  administratrix in bar to the right of contribution, since it  
adjudicated the question of intestate's contributing negligence a s  between the 
parties, but the other consent judgments have no proper relation to the bus 
passengers' action, and the administratrix' allegations setting them up should 
have been stricken on motion. Herring v. Coach Co., 51. 

Allegations of facts and circumstances which allegedly induced one of de- 
fendants to approach plaintiffs for the purpose of making the agreement at-  
tacked a r e  properly stricken on motion for irrelevancy, the cause being founded 
solely on transactions subsequent to that  time. Guy v. Baer, 276. 

Where, in a n  action attacking the validity of contracts and to recover money 
paid thereunder, the complaint states one cause of action based upon delivery 
of the contracts in breach of escrow agreement, and a second cause of action 
based upon fraud in obtaining the execution of the contracts, motion to strike 
the allegations constituting the second cause of action on the ground that  they 
a re  repetitious is properly denied. Ibid. 

While the insuficiency of the complaint to state a cause of action must be 
raised by demurrer, where certain paragraphs thereof a re  precluded by prior 
judgment between the parties, objection to such portions may be raised by 
motion to strike, since in such case they are  "irrelevant" for the purpose for 
which they were inserted. Miller v. Rank, 309. 

Motion to strike owner's defense that she owed nothing to contractor improp- 
erly allowed in materialman's suit to enforce lien. Widenhouse v. Russ, 382. 
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PLEADING S-con till ticd. 

Allowance of motion to strike allegations of special damages held error. 
Oberkoltzer v. Huffman, 399. 

Matters alleged in the answer which a r e  incompetent as  a cross action or 
as  an offset to plaintiE's cause a re  properly stricken upon motion for irrele- 
vancy. Thonzpson v. Ins. Co., 434. 

Sufficiency of new matter alleged in answer to constitnte defense may be 
tested by motion to strike. Williams v. Hospital Asso., 536. 

Allegations that  defendant is charitable hospital held proper in its answer 
to complaint charging negligence. Ibid. 

In this action for slander, allegations of defendant's financial worth and 
allegations that  plaintiff's discharge mas wrongful were proper, but allegations 
of unpublished slander shonld hare been stricken on motion. Taylor v. Bakery, 
660. 

PRIR'CIPAL AND AGENT. 

# 13c. Relevancy and Competency of Evidence of Agency. 
When agent's declaration of agency is not objected to, i t  is properly consid- 

ered by jury. Lanlbros v. Zrakas, 287. 

PROCESS. 
# 8a. Process Agent. 

Service of process on a foreign unincorporated labor union by service on an 
individual named its "agent" is a nullity, since i t  is no): accordant with the 
manner prescribed by statute for service of process upon such association. 
Stafford v. Wood, 622. 

# 8d. "Doing Business" i n  This State for  Purpose of I3ervice on  Secretary 
of State. 

A finding that a foreign, unincorporated labor nnion had a n  affiliated local 
nnion in a county of this State, without any finding a s  lo the connection be- 
tween the nonresident union and the resident local union, is insufficient to 
sustain the conclusion that the nonresident iinion was doing business in this 
State by performing acts for which i t  was formed so a s  I o jnstify the service 
of process on it nnder G.S. 1-97 ( 6 ) .  Stafford z'. Wood, 622. 

PUBLIC LASDS. 
# 1. Definition. 

The word "reservation" a s  descriptive of land has the definite and specific 
n~eaning of public land reserved for some special use, such as  parks, forests, 
Indian lands, etc.. S. 1;. Gibbs ,  2.59. 

PITBLIC OFFICERS. 

# 8. Civil Liabilities t o  Individuals. 
Immunity of a public officer to civil liability to indivi(3nal in discharge of 

public duty does not extend to mere employee in performance of a mechanical 
task, such as  driving school bus. Bansley v. Tilton, 3. 
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RAILROADS. 

9 4. Accidents a t  Grade Crossings. 
Evidence tending to show that forty-five feet from the tracks a t  a grade cross- 

ing the headlight of a trail1 approaching from the right could be seen several 
hundred feet, with greater vision up the track as  one came closer to the mils. 
and that intestate stopped three or four feet f r o n ~  the first rail and then drove 
upon the track and was hit by an engine a second thereafter, is Irc,ld to show 
contributory negligence on the part of intestate constituting a prosiruate cause 
of the accident as  a matter of law, and nonsuit was groper. A e r n d o n  v. R. R., 9. 

PlaintiR's evidence held to show, as  a matter of law, contributory negligence 
constituting a prosimate cause of the crossing acc.itlent in suit. MrRoy d Po. 
v. R. R., 672. 

5 5. Injuries t o  Person on o r  Xear Track. 
Plaintiff's testimony was to the effect that he saw the headlight of defend- 

ant's train backing toward him, that he knew the train wo11ld continue on the 
sidetrack or turn onto a spur track, that he acted on an assuniption that  the 
train would turn aside on the spur and placed his hand on a boxcar or got 
between boxcars standing on the sidetrack, and was injured when the train 
crashed into them. H e l d :  Plaintiff's testimony clearlv establishes contributory 
negligence barring recovery notwithstanding that there was no light or train- 
men on the rear of the backing train. S a u ' c ~ o  v. R. R., 164. 

Where a railroad coupany rents to its elnplogees houses along its right of 
way a short distance from its tracks, with knowledge that the employees' fatni- 
lies include small children, such children are  not trespassers while playing 
around the premises, and the railroad company is under duty to exercise rea- 
sonable care and diligence to keep a proper and sufficient lookout along its 
tracks in front of these residences so as  to avoid injnring the children of its 
tenants. T i p p i t e  v. R. R., MI. 

Evidence held sufficient to be submitted to jury on question of defendant's 
failure to keep proper lookont resulting in drat11 of child on track. I b i d .  

RECEIVERS. 

9 8. Proceedings and  Appointment of Receiver. 
An order appointing a receiver by a court of competent jnrisdirtion in a pro- 

ceeding regular upon its face may not be interfered with by order of another 
Superior Court judge, and an independent action instiruted to have the receiver- 
ship proceeding declared void is properly disrnissecl as  being a collateral attack 
upon the order of receivership. Hall v. Shippvrx I?'.r.pi.euu, 38. 

The fact that  the debtor admits the allegatious of the co~nplaint and joins in 
the prayer for the appointment of a receiver, if done in good faith, is insutti- 
cient in itself to show fraud or collnsion and does not deprive the proceeding 
of its adversary character. Ibid. 

Appointment of receiver may not be collatertrlly attacked on ground that 
same attorney represented both parties, the proper remedy being by motion in 
the cause. Ibid.  

Q 1%. Priorities of Payment of Creditors. 
Claim of United States for income taxes h ~ 2 d  to hare griority over employees' 

lien for wages. Legget t  v .  College,  595. 
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RECEIVIKG STOLEN GOODS. 

8 6. Sufficiency of Evidence and  Nonsuit. 
Evidence to the effect that  after the commission of a lar'ceny the perpetrators 

of the offense told defendant about it  and gave him a dollar, but that  when 
asked if he gave defendant a dollar that had been stolen, the witness stated 
that he had other money of his own, i s  lield insufficient to be submitted to the 
jury on a charge of receiving stolen goods with knowledge that they had been 
stolen. 8. v. Ellera, 42. 

Evidence to the effect that  after committing a larcenj the perpetrators of 
the offense told defendant about it, counted the stolen money in his presence 
and agreed to divide it  among themselves, that thereafter one of them hid the 
money in defendant's yard, and that defendant in company with several officers 
went to search for i t  and found it in defendant's yard, i a  held suflicient to be 
submitted to the jury on the charge of receiving stolen goods with knowledge 
that  they had been stolen, since constructive possession as  well a s  actual posses- 
sion, is sufficient predicate for the offense. Ib id .  

REFERENCE. 

1 0  Duties and  Powers of C o u ~ ~ t  on Appeal f rom Referee. 
Upon the hearing upon exceptions to the referee's report, the trial judge in 

his supervisory power has authority to amend, modify, c,et aside, confirm, o r  
disaffirm the report, which authority includes the power to make such addi- 
tional findings of fact a s  the court deems advisable. Qucvedo  v. Deans ,  618. 

5 14a. Preservation of Right  to J u r y  Trial. 
Where a party objects to a compulsory reference and ithereafter escepts to  

numerous findings of the referee, tenders a n  issue in respect to each, and de- 
mands a jury trial thereon, and excepts to various conclusions of law by the 
referee and tenders an issue arising upon the pleadings, such party has pre- 
served the right to trial by jury. Uoove u. W k i t l e ~ ,  1.50. 

5 14d. Competency of Proceedings Before Referee  in^ Trial Upon Excep- 
tions. 

The jury trial upon exceptions to the report of the referee upon the issues 
of fact arising on the pleadings is solely upon the written evidence taken 
before the referee, but the findings of fact and conclusions of law of the referee 
are  incompetent as  evidence before the jury. Moorc z'. W h i t l e y ,  150. 

?'he trial court must pass upon exceptions to the admission of evidence by 
the referee before the question of the competency of such evidence upon the 
trial is presented for review. Ib id .  

ROBBERY. 

5 lb .  Robbery With Firearms. 
G.S. 14-87 merely provides a more severe punishment for robbery when com- 

mitted with firearms. without adding to or subtracting from the common law 
offense of robbery. In r e  Sel lers ,  648. 

8 5. Prosecution. 
Evidence tending only to show that defendant had opportunity to commit 

the crime is insufficient to be submitted to the jury. 8. v.  Hot land ,  354. 
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ROBBERY-C'onti~twed. 
§ 4. Punishment. 

Upon conviction of defendant of robbery and not of robbery with firearms as  
charged, a judgmeut of twellty-five to thirty years iu the State's Prison is in 
excess of the statutory ~ n a x i r ~ ~ u m .  G.S. 14-2; G.S. 14-87. S. v. M a r s l ~ ,  101. 

Where the indictment charges highway robbery and not robbery with fire- 
arms, sentence in excess of ten year\ exceeds the limit permitted by law. G . S .  
14-2, G.S. 14-87. I I ~  re Sellers, 648. 

SALES. 

§ 25. Remedies of Buyer-Recovery of Purchase Price. 
Where the jury finds that the agreement of the seller to deliver certain ma- 

chinery together with equipment without which the machinery would be practi- 
cally useless constituted a n  entire and indivisible contract, the delivery of the 
machinery alone because of the seller's inability to deliver the equipment con- 
tracted for entitles the purchaser to return the machinery delivered and to 
recover the partial payments made under the contract. X c L a w I ~ o n  v. Briley,  
394. 

SCHOOLS. 

# 536. Transportation of Pupils and Liability f o r  Negligent Injury in 
Transportation. 

A driver of a school bus in carrying out a n~ission for the county board of 
education owning the bus, is not immune from liability for the negligent opera- 
tion of the bus notwitllstanding that the county board of education, as  an 
agency of the State. enjoys such immunity, since in~mnnity of a public officer 
does not extend to a mere employee in the perforn~nllce of a mechanical task. 
Hansley v. Tilton,  3.  

An instruction that  the driver of a school bus with a width in excess of 
eighty inches would be chargeable with negligence if he drove same on the high- 
way a t  nightti~ne without displaying burning clearance lights, is without error, 
G.S. 20-129 ( r ) ,  notwithstaniling that the duty of keeping the lighting system 
of the bns in good working order may hare rested upon the county board of 
education. I b t d .  

§ 10h. Allocation and  Expenditures of School Funds. 
Where the bond order and notice of election for scl~ool bonds list the erection 

of a senior high school in a section of the city, the plans for which include a 
physical educational plaut for use of the pupils of that school and also the 
pupils o f  a junior hip11 school in the vicinity, 11t ld the Board of County Corn- 
~nissioners npon proper findings has the discretionary power to authorice the 
diversion of a portion of the funds for the erection of a physical education 
plant a t  the junior high school so that each school would have a physical edu- 
cational plant suitable for its own pupils, the reallocation of the funds being in 
accord with the general purposes stated in the bond resolution and notice. 
llfar~ldiri v. Mciiden, 601. 

STATUTES. 

5 Sa. General Rules of Construction. 
Ordinarily technical terms of a statute must be given their technical conno- 

tation in its interpretation. Henry  v. Leather Co. ,  126. 
Subsections of an act should be read together so a s  to harmonize them and 

give effect to each without repugnancy or inconsistency if possible. W a l k e r  v. 
Bakeries Go., 440. 
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Ordinarily, words of a statute will be given their natural, approved and 
recognized meaning. Cab Co.  v. Char lo t te ,  572. 

In  construing a n  ambiguous statute, its language must be read contextually 
anti with reference to the matters dealt with and the objects and purposes 
sought to be accomplished. Ib id .  

In  construing a n  ambiguous statute, earlier statutes on the subject and the  
history of legislation in regard thereto, including statutory changes over a 
period of years, may be considered in connection with the object, purpose and 
language of the statute. Ib id .  

8 .W. Statutes  i n  P a r i  Materia. 
Related statutes should be construed so a s  to give full force and efiect to 

each of them if they can be reconciled and harmonized by reasonable interpre- 
tation. Cab Co. v. Char lo t te ,  372. 

5 13. RepeaI by Implication and  Construction. 
A local statute is not repealed or affected by the subseluent enactment of a 

general statute which makes no reference to the local act. Grimesland v. 
Washington,  117. 

Where provisions of related statutes a re  irreconcilable by any reasonable 
interpretation, ordinarily the last in point of enactment will prevail. Cab Co.  
G. Char lo t te ,  672. 

Repeals by implication a re  not favored and will not be indulged if there is 
any other reasonable construction. Ib id .  

TAXSTION. 

1 .  Definitions and Distinctions-Inheritance, Estate  and  Gift Taxes. 
An inheritance or succession tax is a burden imposed by government upon 

all gifts, legacies, inheritances and successions passing by mill, intestate law, 
or deed or instrument i n t e r  vivos intended to take effect a t  or after the death 
of the grantor, and is not a tax on the property itself. U'utkins v. S h a ~ ,  96. 

g 28. Levy and  Assessment of Inheritance Taxes. 
Liability for inheritance taxes must be decided in the first instance by t h e  

State and Federal collectors, subject to the right of review provided by law, 
and therefore where neither collector is a party to an action to obtain the 
advice and instruction of the court in respect to the administration of the 
estate, the question of liability for inheritance taxes cannot be determined 
therein. T r u s t  Co.  v. W a d d e l l ,  34. 

I'nited States Savings Bonds, Series E, bought with the funds of the pur- 
chaser and made payable to the purchaser or his wife a s  co-owners, and kept in 
a place accessible to both, but without a gift iwtcr v i v o s  of the bonds to the 
wife, are  subject to state inheritance taxes upon the death of the husband, 
G.S. 10.5-2, since the wife acquires title to the bonds by snccession as  surviror 
under the Treasury regulations. Watk ins  v .  S l ~ a ~ c ,  96. 

A law imposing a n  inheritance t a s  is to be liberally construed to effectuate 
the intent of the Legislature, and all property fairly and reasonably coming 
within the provisions of such law may be taxed. Ib id .  

8 .so. Levy and Assessment of License, Franchise and Excise Taxes. 
City mag not assess fee for franchise operations of taxicabs. Cab Co.  v. 

Charlot te .  572. 
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5 38c. Recovery of Tax Paid Under Protest. 
The provisions of G.S. 105-267 must be strictly complied with, and a taxpayer 

may recover from a municipality an amount paid under a n  unauthorized levy 
only in those cases in which the tax is paid under written protest with later 
written demand for its return. Cab Go. 2;. Ckarlotte, 572. 

G.S.  105-407 applies solely to State taxes and not to taxes of local units. Ibid. 

§ 40d. Limitation of Actions Attacking Sale for  Taxes. 
KO statutes of limitation bar the right of the owners of land to assert their 

title a s  against a tax foreclosure in which they were not made parties or served 
with process in any manner sanctioned by law. Quevedo v. Deans, 618. 

5 40g. Validity and  Attack of Tax Foreclosure. 
Where a t  time of suit, persons named a s  owners are  dead, and heirs a t  law 

are  served by publication as  '.all those having interest in lands," foreclosure is 
not binding on them and they may recover land from purchasers from county 
after foreclosure. Quevedo v. Deans, 618. 

The commissioner's deed to the county a s  purchaser a t  a tax foreclosure saIe 
and the county's subsequent deed to the purchaser of the land from it, convey- 
ing the interest conveyed to i t  by the commissioner's deed, a re  no more than 
quitclaim deeds, and the purchaser from the county can acquire no better title 
than that conveyed in the commissioner's deed. Ibid. 

9 42. Tax I k d s  and  Titles. 
A prospective pnrchaser a t  a tax foreclosure is under duty to investigate tlie 

records. and the principle of caveat ot?lptov applies to his purchase of the land, 
the tax deed being in effect a quitclaini deed without warranty, and therefore 
upon adjudication that a tax deed failctl to pass tlie interest of certain owners 
who were not served with process, tlie purchaser a t  the tax sale is not entitled 
to a refund of his purchase money from the taxing units but is remitted to 
his right to enforce, a s  equitable assignee of the taxing units, such t a ~  liens a s  
he mag have acquired. G.S. 10.5414. Tl'ilntiwgto~z G.  IEcvricA", 46. 

TENANTS I N  COMMON. 
§ 3. Survivorship. 

G.S.  41-2 does not preclude the parties from proriding for survivorship in 
realty hy written contract or in persona l t~  by verbal agreement. Rrr)rtirry v. 
Cobb, 132. 

TORTS. 

5 1. Nature and Definition of Tort. 
The exercise of a legal right in an equitable manner cannot be converted into 

a tort by a suppoqed wrongful intent. Evn~?s  v. Jfo~~ozi . ,  600. 

§ 6. Joinder of Joint Tort-Feasors. 
Consent judgment in action against hns company was entered in favor of 

administratrix of driver of car. The issue of intestate's contributory negli- 
gence was raised by the pleadings in that action. In a later action by passen- 
gers in the hus against the bus company, it sought to join the administratrix on 
the theory that  her intestate was a joint tort-feasor. Held: The administratrix 
was entitled to allege the consent judgment in bar to the right of contribution, 
since it was r t s  jftclicatn on the question of the contributing negligence of the 
driver of the car. Herring v. Concli Co., 51. 
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Where the acts or omissions of persons operating independently of each 
other join and concur in proximately producing the injury complained of, even 
though originating from separate and distinct sources, the author of each is 
liable for the resulting injury, and action may be brought agaiust any one or 
all  a s  joint tort-feasors. Barber v.  Wooten, 107. 

Drivers successively hitting plaintiff's car mag be liable a s  joint tort-feasorx. 
Barber v. Wooten, 107. A fortiori when accidents result in death of passenger. 
McHorney v. Wooten, 110. 

An answer alleging that the driver of the car in which intestate was riding 
was guilty of negligence constituting the sole prosinlate crLuse of the collision 
with defendant's truck, and that  intestate and the drivw of the car were 
engaged in a joint enterprise so that  the driver's negligence barred recowry 
against defendant for intestate's death, but further alleging that if the facts so 
set  up as  a defense be found aaginst defendant, then the negligence of the 
driver of the car concurred with that of defendant, and demanding contribil- 
tion against the driver of the car, held good as  against clen~urrer interposrtl by 
the driver of the car. Read v .  Roofing Co., 373. 

The purpose of the statute permitting the joinder of a third party as  n j o h t  
tort-feasor against whom the defendant seeks contribution, is to enable the 
litigants to determine in one action all matters in coutrowrsy growing out of 
the  same subject of action. I b i d .  

TRESPASS TO TRY TITLE. 
§ 3. Actions. 

The fact that the general description of the land as  set out in the complaint 
states that  i t  lies upon the "west side" of a certain creek does not justity de- 
murrer in plaintiff's action to establish title to land on the east side of said 
creek, since plaintiff may nevertheless claim land on the east side of the creek 
if i t  be covered in the speciflc description as  set fort11 in the con~plaint. MOOI.P 
v. Whitley, 150. 

TRIAL. 

8 14. Objections and  Exceptions t o  Evidence. 
In  order to present the competency and relevancy of particular questions and 

answers in a deposition, a party must make specific objections in the trial 
court and secure rulings thereon and properly preserve his exceptions thereto, 
and a general objection to the deposition is a mere broadside objec'tio~~ to the 
en masse contents of the deposition. Gratldy 7:. Tl'alker, 73.1. 

A general objection to the admission in evidence of a n  affidavit in due fort11 
nlerely challenges the competency of the subject matter of the affidavit en nian.w 
and does not draw into issue the authority of the officer wlio administered the 
oath. Cotton Mill Co. v.  Textile TFovkers r 7 ~ t i o ~ r ,  748. 

g 17. Admission of Evidence Competent for  Restricted Purpose. 
Error in the exclusion of evidence competent for a restricted purpose is not 

cured because the evidence was offered generally, i t  being the duty of the 
opposing party to request that  its admission be restricted if he so desires. 
Jackvon v.  Sanitarium, 222. 

Where testimony competent solely to impeach the later testinlony of n wit- 
ness is not offered a second time af ter  the witness has testified, its exclusion 
cannot be held for error. Freeman v. Ponder, 294. 
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§ 21. OWce, Effect and  F o r m  of Motion t o  Nonsuit. 
Where several causes of action a re  alleged, a general motion to nonsuit does 

not present the sufficiency of the evidence as  to any particular cause, and must 
be overruled if the evidence is sufficient a s  to any one of the causes. Deaton 
v. Deaton, 538. 

5 21 M. Necessity of Motion to Nonsuit and Renewal of Motion. 
Where no exception is noted to the refusal of defendant's motion to nonsuit 

when plaintiff rested its case, and thereafter, upon agreement that the court 
find the facts upon the evidence and stipulations of the parties, the parties 
place in the record a series of stipulations covering numerous pertinent facts, 
held, the case is reopened to receive such stipulations, and the motion of non- 
suit not being renewed, the question of defendants' right to nonsuit is not pre- 
sented on the appeal. Qoldston Bros. v. Xewkirk, 279. 

5 !Z&. Consideration of Evidence on  Motion t o  Nonsuit. 
On motion to nonsuit, evidence supporting plaintiff's claim must be consid- 

ered in the light most favorable to him, giving him the benefit of every reason- 
able inference and intendment. Powell 2;. Lloyd, 481 ; H a t  Shops v. Ins. Co., 698. 

On motion to nonsuit, plaintiff's evidence will be taken as  true and considered 
in the light most favorable to her, giving her every reasonable inference and 
intendment therefrom. Deutott r;.  Deatow, 538; Donlop 2;. Snyder, 627 ; Tippite 
v. R. R., 641. 

8 22b. Consideratioa of Defendant's Evidence on Motion t o  Nonsuit. 
Defendant's evidence in conflict with that  of plaintiff is rightly ignored in 

ruling on defendant's motion to nonsuit. Hansley 2;. Tilton, 3 ;  Cuthrell v. Ins. 
Co., 137; Donlop v. Snyder, 627. 

§ 2%. Contradictions and Discrepancies i n  Plaintiff's Evidence. 
Discrepancies and contradictions, eren in plaintiff's evidence, are  for the 

jury and not for the court. Fowler v. Atlatttic Co., 542; Donlop v. Snyder, 627. 

§ 23a. Sufflciency of Evidence t o  Overrule Nonsuit in  General. 
If there is more than a scintilla of evidence in support of any one of the 

several causes of action alleged, a general motion to nonsuit is properly denied. 
Deaton 2;. Deaton, 538. 

If there is more than a scintilla of evidence in support of plaintiff's conten- 
tions it sliould be submitted to the jury. Tippite c. R. R., 641. 

5 23e. Sufflciency of Circumstantial Evidence to Be Submitted t o  Jury. 
In a civil action i t  is not required that circumstantial evidence preclude any 

other reasonable hypothesis in order to be sufficient to be submitted to the jury 
upon the issue, but only that  it  be sufficient reasonably to establish the facts in 
issue. Hat  Shops v. Ins. Co., 698. 

g 25. Voluntary Nonsuit. 
Upon intimation of opinion by the court adverse to plaintiff on the law upon 

which the action is founded, or the csclasion of evidence offered by plaintiff 
which is necessary to make out his case, plaintiff may submit to nonsuit and 
appeal. Rochlin v. Construction Co., 443. 
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§ 283. F o r m  and Time of Rendition of Judgment of ?ionsuit. 

The court may not dismiss the action for insufficiency of the evidence by 
judgment as  of nonsuit after the jury has rendered its verdict. W a r d  v. Cruse .  
388, 

s Slb .  Instructions-Statement of Evidence and  Application of Law 
Thereto. 

It is not always proper or permissible for :I trial judge -0 charge in the lan- 
guage used by the Supreme Court in discussing the reasoils for its conclusion 
in the case. Hc&yun v. Jerlkins,  425. 

I n  a n  action for wrongful discharge in which defenda~it ofYers evidence of 
justification for the discharge for inefficient service, the coi~rt  should define the 
terms "legal justification," "sufficient cause," and "wrongful discharge." I b i d .  

5 Sld .  Instructions on Burden of Proof. 
Failure of court to charge as  to burden of proof on o w  of issues is reversible 

error. T i p p i t o  a. R. R., 641. 

9 48 $4.  Discretionary Power to  Set Aside Verdict. 
The action of the trial court in setting aside the verdict in the esercise of its 

discretion is not reviewable. W a ~ d  v. Crusc ,  388. 

3 49. Setting Aside Verdict a s  Contrary t o  Weight of Evidence. 
The setting aside of the verdict on one issue because contrary to the weight 

of the evidence, and the granting of a new trial limited to that  issue ill in- 
stances in which the issues may be separated, is within the sound discretion of 
the trial judge, G.S. 1-207, no matter of law or legal inference being involved. 
Nuue  v. Muse ,  205. 

Objection that  there was no sufficient evidence to support a verdict cannot 
be taken for the first time after the verdict has been returned, and motion to 
set aside the verdict for insufficiency of the evidence as  a matter of law is prop- 
erly denied. D e a t o n  v. Deaton ,  538. 

Court may not dismiss action on ground that court was in error in refusing 
to grant  timely motions to nonsuit. W a r d  r .  Cruse ,  388. 

9 51. Setting Aside Verdict for  Er ror  of Law. 
The action of the trial court in setting aside a verdict fc~r  error of law c o w  

mitted in the trial is reviewable. W a r d  c. Crrrse, 388. 

5 52 M . Dismissal of Action After Verdict. 
After verdict the trial judge may dismiss the action onlr for want of juris- 

diction or for failure of the complaint to state a cause of actiou. W a r d  v. 
C r u s e ,  388. 

§ 56. Findings and  Judgment  i n  Trial by ('ourt by Agreement. 
Cpon trial by the court upon agreement, the court is ~equi red  to find the 

facts on all issues of fact joined on the pleadings, to declare his conclusions of 
law upon the facts found in such manner as  to render them distinguishable 
from the findings of fact, and to enter judgment accordingly. W o o n a r d  v. 
AIordecai, 463. 

I n  a trial by the court under agreement of the parties, the trial court is re- 
quired to find and state only the ultimate facts and not the evidentiary facts. 
Ib id .  
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TRUSTS. 

§ 5b. Transactions Creating Constructive Trusts. 
Where the relationship between the parties is that of debtor and creditor and 

not that  of partners, the creditor is not entitled to a declaration of a construc- 
tive trust in realty paid for or improved with money borrowed for the debtor's 
business. HcGurk v. Jloore, 248. 

9 14a. Control and  Management of Estate--Authority of Trustee in  
General. 

When the instrument commands the trustee to perforu some positive act the 
power is mandatory, when the instrument provides that the trustee may either 
exercise a power or refrain from exercising it ,  or leaves the time, manner, 
and extent of its exercise in the discretion of the trustee, the power is discre- 
tionary. Woodard v. Mordecai, 463. 

The court will always compel the trustee to esercise a mandatory power; but 
will not undertake to control the exercise of a discetionary power except to 
prevent abuse of discretion. Ibid. 

A trustee abuses his discretion in esercising or failing to exercise a discre- 
tionary power if he acts dishonestly, or if he acts with a n  improper motive even 
though not a dishonest one, or if he fails to use his judgment, or if he acts 
beyond the bounds of a reasonable judgment. I b i d .  

§ lob.  Distribution of Corpus of Estate. 
A provision in a will that the trustee might convey any part or all of the 

share of the corpus of a beneficiary to the beneficiary if in the trustee's judg- 
ment i t  is necessary or best for the welfare of the cestui and consistent with 
the welfare of trustor's family and estate, confers a discretionary power. 
Woodard u. Mordecai, 463. 

5 27. Modification I'pon Sanction of Court of Equity. 
Construction of will to end that widow's dissent should not divert remainder 

from its course of distribution except in so fa r  as corpus is affected does not 
involve jurisdiction of court of equity to modify trust. Trust Co. v. Waddell, 
454. 

A court of equity has jurisdiction to authorize trustees of a charitable trust 
to sell the property devised and reinvest the proceeds in other property when 
necessary to accomplish the purpose of the trust, which otherwise would be  
defeated because of changed conditions not contemplated by trustor, and this 
notwithstanding provision in the trust forbidding the trustees to mortgage or 
sell the progerty. Brooks v. Duckwortl~, 549. 

UTILITIES COMMISSION. 
§ 2. Jurisdiction. 

A rnunici~jal corporation authorized hy general and local statute to maintain 
transmission lines for the sale of current outside its corporate limits and within 
reasonable limitations, G.S. 160-255; Ch. 31, Public-Local Laws of 1931, is not 
amenable to G.S. 62-101 and is not required first to obtain a certificate of public 
convenience and necessity from the Utilities Commission. Grirnesland u. Waah- 
ington, 117. 

§ 3. Hearings, Judgments and Orders. 
Utilities Commission may permit intra-city bus company to operate .7 mile 

outside city limits along route of inter-urban bus company without finding that 
service rendered by inter-nrban company was unsatisfactory. Utilities Corn. 
v. Coach Co., 489. 
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UTILITIES COMMISSION-Continiictl. 

§ 5. Appeal and  Review. 
An order of the Utilities Commission is prima fncie just and reasonable. 

UtiZitiee Corn. v.  Coack~ Co., 489. 

VENDOR AND PURCHASER. 

24. Remedies of Purchaser--Recovery of Purchase Money Paid. 
While in the face of denial of liability parol evidence is not competent to  

establish a n  oral contract to convey realty for the purpose of obtaining specific 
performance, G.S. 22-2, it is competent for the purpose of determining whether 
the purchaser is entitled to recover the amount paid n n d c ~  such parol agree- 
ment which has been breached by the seller, and conversely whether the seller 
is entitled to retain the payment made for breach by the purchaser. Rochlin v. 
Conxtruction Co., 443. 

VENUE. 

§ 2a. Subject of Action-Actions Involving Realty. 
An action for damages for breach of contract to convey timber upon allega- 

tion that  defendants had breached the contract by conveyance of a part of the 
timber to another, without the joinder of the grantee of the timber, i x  held not 
an action for the recorery of real property within the purvitw of G.S. 1-76, since 
specific performance could not be decreed, and defendants' motion to remove to 
the county in which the timber is situate is properly denied. Lamb v.  Staplea. 
166. 

WAIVER. 
9 2. Acts Constituting Waiver. 

A waiver is the voluntary and intentional relinquishment of a known right. 
Lutker v. Luther, 429. 

Waiver is the voluntary relinquishment of a known right express or implied 
from acts and conduct naturally and justly leading the other party to believe 
that the right has been intentionally foregone. G'I~P+~u v. Tr i~s t  CO., 644. 

WILLS. 

§ 5a. Contracts to Devise--Breach a n d  Right  of Action. 
Allegations to the effect that  decedent contracted, in consideration of per- 

sonal services rendered, to devise property to plaintifis, and that  decedent did 
so devise them the property but that  the will was lost or destroyed and never 
admitted to probate, held not to s tate  a cause of action against decedent's heirs 
for specific performance, since, according to the complaint, decedent did not 
breach the agreement but complied therewith by devising the land to them, and 
specific performance does not lie until there has been a breach of contract. 
Anderson v.  Atkinson, 271. 

8 6. Signature of Testator. 
A will may be signed by testator, or by another person In his presence and 

by his direction, a t  any place in the instrument, since the statute does not 
require that  the signatlire be "subscribed." G.S. 31-3, and therefore testimony 
to the effect that  the instrument was written a t  the direction of testarix and 
in her presence and in accordance with her wishes, and that her name appeared 
thereon in the beginning in the words "will of Hannah Williams, ST.," and that  
after i t  was written it was read to her and she stated that  it  was correct, 
is held sufficient to support a finding by the jury that the paper writing was 
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WILLS-Continued. 

signed in the name of testatrix by the draftsman in her presence and a t  her 
request. I n  re  Will of Williams, 228. 

Holographic codicil must be signed in some manner. I n  r e  Will of Gatling. 
561. 

§ 9 s .  Holographic Codicils. 
In  order to be effective, a n  interlineation or alteration substantially changing 

the provisions of a holographic will must be executed in conformity with G.S. 
31-5. I n  re  Will of Oatling, 561. 

§ 16. Nature and  Effect of Probate. 
Probate of a will is in the exclusive jurisdiction of the clerk of the Superior 

Court, and therefore the Superior Court has no original jurisdiction of an 
action to have plaintiffs declared the owners of land upon allegations that 
decedent devised i t  to them but that the will had been lost o r  destroyed and 
never admitted to probate, nor do such facts constitute a cause of action, since 
the will is wholly ineff'ectual until i t  is admitted to probate in the proper court. 
Anderson v. Atkinson, 271. 

The probate of a will in common form is conclusire and may be attacked only 
in a direct proceeding upon the issue ot devivaci t  Gel nou. Coppcdge v. Cop- 
pedge, 747. 

8 17. Nature and  Effect of Caveat. 
A caveat proceeding is it1 rem to ascertain whether the paper writing pur- 

porting to be a will is in fact a testamentary disposition of property, and 
caveators may attack any part of the will or attack it i~r toto upon the grounds 
set forth. I n  re Will of Morrozo, 365. 

§ Blc. Fraud,  Duress and  Undue Influence. 
To constitute undue influence which will vitiate a will it is necessary that 

the mind of testator be overpowered by the influence of another amounting to 
restraint akin to coercion, so that  the instrunlent does not express the intent 
of the maker but rather that of the person exerting the influence. I n  re Will of 
Kemp, 495. 

5 22. Burden of Proof i n  Caveat Proceedings. 
In  caveat proceedings, propounder has the burden of proving the due execu- 

tion of the instrument, i.e.. that  it  was written in testator's lifetime, signed by 
him or by some other person in his presence and by his direction, and sub- 
scribed in his presence by two witnesses a t  least. G.S. 31-3. I n  re  Will of 
Morrow, 365. 

Propounders have burden of showing absence of any one of essential ele- 
ments of testamentary capacity and not all of then1 conjunctively. I n  re Will 
of Kemp, 495. 

8 24. Sufficiency of Evidence, Nonsuit and Directed Verdict. 

The issue of devisavit we1 now must be determined by the jury and may not 
be determined by the court even upon agreement of the parties, nor may the 
case be submitted upon an agreed statement of facts, nor may either party take 
a nonsuit. I n  re  Will of Morrow, 365. 

Since the propounder has the burden of proving the due execution of the 
instrument, he cannot be entitled to a directed rerdict in his favor on the issue 
of due execution, the weight and credibility of propounder's testimony being 
for the determination of the jury. Ibid. 
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Testatrix lived with her brother until his death, and was the beneficiary of 
his will. Her  will was executed some thirteen days after his death and testa- 
trix lived more than three gears after its execution withont intimation that  its 
terms were not in accord with her wishes. The only evidence of undue influ- 
ence was testimony of her statements that she and her brother had discussed 
their affairs and decided that they were going to leave their property for the 
benefit of orphan children of the county. H e l d :  There was no sufficient evidence 
of undue influence on the part of testatrix' brother to require the submission 
of the issue to the jurr. I n  re  I f i l l  o f  Kemp, 493. 

5 25. Instructions in  Caveat Proceedings. 
A charge placing the burden upon propounders to show conjunctively the 

absence of each of the essential elements of testamentary capacity must be 
held for error, since it  suffices if they negative any one of suc l~  essential ele- 
ments. I n  r e  W i l l  of K e m p ,  495. 

And error in charge in this respect lwld not cured by contestnal construction. 
Ibitl.  

Instructions as  to requirements of holographic codicil lrrld without error. 
In re  Will  of Gat l ing ,  561. 

5 31. General Bules of Construction. 
A phrase in a will should not be given a significance wl~ich clearly conflicts 

with the evident intent and purpose of the testator as  gtltl~ered from the four 
corners of the instrument. U o u b  v. Harper ,  14. 

The intent of testator as  gathered from the four corners of the i n s t r w e n t  is 
the polar s ta r  in its interpretation, and will be given effect nnless contrary to 
some rule of law or to public policy. C ' o p p ~ d g c  c. Coppc~lyc, 1 7 3 ;  Efird v. 
Efird, 607. 

I n  order to effectuate testator's intent, the courts may transpose or supply 
words, phrases or clauses when the context manifestly requires it, and may 
disregard or supply punctuation. Coppedge v. C o p p e d g c ,  173. 

In  construing a will every word or clause will be given efiect if possible, and 
apparent repugnancies reconciled, and irreconcilable repngnancies resolved by 
giving effect to the general prevailing purpose of testator. Ib id .  

The objective of construction is to effectuate the intent of the testator as  
espressed in his will, for his intent as  so espressed is his will. Wootlard 2;. 

Clark ,  215. 
All rules of construction, a s  distinguished from mles of law governing con- 

struction, serve only a s  an aid and guide in the tliscoverj of the intention of 
testator which, as  expressed in the instrument, is the will. Trus t  ('o. v. 
Wattde l l ,  454. 

§ 32. Presumption Against Part ia l  Intestacy. 
Where there is a will there is a presumption ngninst p ~ r t i a l  int~stncy,  and 

the courts will adopt that construction which will npholtl the will in all its 
parts if consistent with established rnles of law nntl the iotrntion of testator. 
T r u s t  Go. v. W a d d e l l ,  454. 

§ 32 $6.  Transmittiblc Estates. 
Testator was devised under another instrument a ren~a i i~der  in the event the 

first taker should die without issue. The first taker died ivithont issue subse- 
quent to the death of testator. H e l d :  Testator had a transmittible estate, G.S. 
31-40, but whether his widow is entitled to dower therein is not necessary to 
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be decided in this case, since the widow had agreed to a settlement in lieu of 
dower, and therefore the property passed under the residuary clause of testa- 
tor's will. Truet Co. u. W a d d e l l ,  454. 

§ 8th. Estates  and  Interests Created i n  General. 
While a devise is to be construed to be in fee simple unless a contrary intent 

plainly appear from the instrument, G.S. 31-38, and a devise generally and 
indefinitely, standing alone, constitutes a devise in fee simple, where the clause 
devising property generally to a beneficiary expressly states that  i t  should be 
"subject to the other provisions of my will, both hereinbefore and hereinafter 
contained," another item which clearly expresses testator's intention to trans- 
fer a n  estate of less dignity than a fee simple becomes incorporated therein and 
is controlling. W o o d a r d  w.  Clark ,  215. 

Where, after a general devise, a later item stipulates that in the erent the 
beneficiary should die without issue her surviving, the property given to her 
should pass to such of her kindred a s  a re  of testator's blood, and that the 
property should "be divided" and certain of testator's kindred as  ascertained 
in the manner set forth in the will "shall have such part" as  should be ascer- 
tained under the provisions of the instrument, the later item makes a positive 
disposition of the property in the event the first beneficiary should die without 
issue, and, with other portions of the will in this case, clearly expresses testa- 
tor's intent that  the first beneficiary should take less than a fee absolute. Ib id .  

The law favors the early vesting of estates, and when a devise contains no 
limitation over in the event of the death of the devisee or legatee the estate 
will vest a t  the time of the death of testator in the absence of an express inten- 
tion to the contrary. Ib id .  

Title to one of the lots constituting the home place was in testator's name 
individually. In  two items he referred to the property a s  held by him and his 
wife as  tenants by entirety and stated that  she would automatically own the 
estate, and gave her all furniture and household effects therein, and also be- 
queathed to her a part of his general estate. By later item he stated that  
"after the above properties which have been given to my wife" the remainder 
should be divided equally among his four children. Held:  There was not 
merely an incorrect description of a n  instrument extrinsic to the will but also 
language evincing the unmistakable intent of testator that his wife should 
have the home place, and such intent must be given effect. EPrd v. Efird,  607. 

Time of beginning of trust period held sufficiently definite, and devise was 
not void for uncertainty. McQueen w .  Trust Co. ,  737. 

9 33c.  Vested and  Contingent Interests and  Defeasible Fees and  Time of 
Vesting of Estate. 

Where there is a limitation over to the "bodily heirs" surviving upon the 
death of the last surviving life beneficiary, the roll must be called as  of the  
date of the death of the last surviving life beneficiary, G.S. 41-4, and the per- 
sons who can answer the roll as  of that  date take as  devisees under the wil1 
and not by representation. Trztst Co. w. W a d d e l l ,  34. 

Under terms of this will, children of each life tenant, upon the death of the  
life tenant, took vested fee in that  part of remainder in which life tenant held 
life estate. Bunting w .  Cobb,  132. 

A devise to testator's grandson for life and after his death to testator's "male 
children or their bodily heirs," is  held to create a life estate in the grandson 
with remainder vesting a t  the time of testator's death in testator's sons, and 
therefore a deed from all of testator's sons to the life tenant vests a good and 
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indefeasible fee simple estate in him. Furthermore, the deed of testator's son 
would estop them and all who may claim through or from them. Pridgeri v. 
T ~ s o n ,  199. 

As a general rule remainders vest a t  the death of testator unless some later 
time for the vesting is clearly expressed in tbe will, or is necessarily iru~lieti 
therefrom, and adverbs of time and adverbial clauses designating time do not 
create a contingency but rather indicate a time when the enjoylnent of the 
estate shall begin. I b i d .  

Where property is devised in trust for nan~ed beueficiary, nit11 prorisior~ 
that he take in fee up011 reaching age of 2.5, the beneficiary t tkes  equitable title 
vesting a t  time of testator's death. Jockvor~ v. Lutrylcy, 243. 

Right of trustee to use part of estate upon enumerated emergencies doeb not 
prevent vesting of equitable title, but merely luakes it  subject to be divested 
of such portion as  trustee may use. I b i d .  

Such interest of beneficiary passes to his heirs under c:tnol~s of descent. Ibirl. 
Tlw will in question devised the residuary property, subject to a prior hfe  

estate, to trustees with direction that they ply designattd sums to naluetl 
beneficiaries after the death of the life tenant, gixe financLal assista~we to a 
grand niece and a grand nephew if' either or bo t l~  sl~onld desire to attend a 
university or college, and divide the net quarterly incollie and pay same to 
named beneficiaries in stated proportions, nit11 further provision that a t  the 
expiration of twenty-five years after the cou~~nencement of the period of the 
trust, the Corpus should be divided among tlw beneficiaries of the incolue 111 

the same proportion. Held: The beneficial title to the cctprrs of the trust 
vested in the beneficiaries designated i~n~nediately upou tleatli of testatrix. 
subjevt to the life estate and the right of t l ~ e  trustees to nmke use of u part 
thereof in their discretion for the other designated purpob;es. wit11 o111y the 
right of full enjoyment postponed for the twentr-fire-year pei$ocl, and therefore 
the rule against perpetuities has no applicwtio~~ Vc~Q~ier~~r 1 .  TI rrst Co . 737 

3 33d. Estates in  Trust. 
The will provided that the period of the trust therein set up sl~ould begill a t  

the death of the life tenant or from the date of the filing of t l ~ e  will for probiltr, 
whichever was later. The mill was pron~ptly l~robated, and the life tmnnt  
s u r v i ~  ed aerernl years thereafter. Held: Title vested in the trustees i ~ n n ~ e -  
diatelg upon the death of testatris.  an(1 the right of poss~ssion and the begin- 
ning of the period of the trnst was, under the facts of the case, definite and 
certain, and therefore a holding that the devise in trnst v;as too uncertain, 
vague, and indefinite to be enforceable is erroneous. b'cw~hlc: " t l ~ e  date of 
filing" the will for probate meant the date of the death of testatriu nntl the 
perfor~uance of the formalities whicl~ would entitle the trustees to assert their 
rights, and was also s~~fficiently definite and certain McQ~icen v.  Trust Co. .  
735. 

3 83f. Devises With Power of Disposition. 
Poner  of executor to sell realty for designatetl pnrposes se,3 Do~tb r. Harpw. 

14. 
Where a beneficiary is granted power to sell and convey any part of the 

property devised to her, but such power is connected with discretionary author- 
ity to euchange, convert, invest and reinvest an3 part of the 11roperty as chang- 
ing conditions might require, and there is a positive disposition of the property 
to othws in the event the first beneficiary should die without issue her surr i r-  
ing, and not a mere disposition of what might be left, the f ~ r s t  beneficiary is 
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not given a n  unrestricted power of disposition, but only the power to sell or 
exchange for reinvestment, and she does not take the fee absolute. TVoodard 
v.  Clark, 215. 

g 38h. Rule Against Perpetuities. 
The rule against perpetuities prescribes that if there is a possibility that a 

future interest may not rest within twenty-one years and ten lunar months 
after the life or lives of persons in being the devise is void, but the rule relates 
to the time of the vesting of a n  estate and not to the period during which the 
right to full enjoyment may be postponed. XcQueen v.  Trust Co., 737. 

While the rule against perpetuities may not be avoided by the creation of a 
private trust, such trust does not violate the rule if title vests during the pre- 
scribed time even though the right of full enjoyment be postponed beyond that 
period. Ibid. 

§ 331. Restraint on  Alienation. 
The creation of a trust postponing the right to full enjoyment of the vested 

interests of the beneficiaries for the twenty-five-year period of the trust is 
not a n  unreasonable restraint upon alienation. JfcQueen v. Trust Co., 737. 

8 34c. Devises t o  a Class. 
Vpon a devise in trust with direction that the trustee pay the income to testa- 

tor's sister for life and then pay the income to his named nephew and niece, 
with further provision that upon the death of the survivor of the life bene- 
ficiaries the fund should be distributed per capita among the "bodily heirs" of 
the said nephew and niece then surviving, held. the term "bodily heirs" is used 
as  descriptio personarum and embraces children, grandchildren and other 
lineal descendants who must be represented in order to be bound by a decree 
involving the estate. Trust CO. v. Waddell, 34. 

Testator left him surriving a brother, a half brother, children of a deceased 
sister, children of a deceased brother, and grandchildren of a deceased sister. 
Testator directed that the remainder of his estate "be divided among my legal 
heirs, . . . equally, share and share alike as  provided by laws of North Caro- 
lina . . ." Held: The beneficiaries take per caplta and not per sttrpes, this 
result being necessary to give effect to the words "eqnally, share and share 
alike" and the phrase "as provided by lams of North Carolina" being given 
effect as  ascertaining 11-ho a re  his legal heirs. Coppc.tl/jc v Coppcdyc, 173 

34g. Estate  and  Inheritance Taxes. 
Testator has the power to direct that all  taxes, including estate and inherit- 

ance taxes, be paid before the distribution to the beneficiaries, and conversely 
to direct that the beneficiaries of certain specific legacies be liable for inherit- 
ance taxes. Trust Co. v. Waddell, 454. 

38. Residuary Estate. 
Testator left the residue of his estate one-third to his widow and one-third 

each to two trusts set up by the instrument. The widow dissented from the 
will. Held: After settlement with the widow for her year's allowance and 
dower, all the residue of the estate fell into the trusts, one-half to each. and 
the direction of the will that one-third of the residue should be set up a s  a 
trust fund for each trust will not be allowed to defeat the intent of testator 
and render him intestate as  to one-third of the residue devised and bequeathed 
to the widow. Trust Co. v. Waddell, 454. 
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WILLS-con tin ued. 

§ 39. Actions t o  Construe Wills. 
Liability for inheritance taxes cannot be determined in action in which col- 

lector is not a party. T r u s t  Co.  v. W a d d e l l ,  34. 
Where, in a n  action to construe a will, the parties request the court to define 

the t?xact measure of plaintiff's title and fix and declare the force and effect of 
conditions and qualifications annexed thereto, plaintiff I S  entitled to such 
adjudication, and where the trial court fails to so adjudicate the cause will be 
remanded. W o o d a r d  v. C l a r k ,  215. 

Supreme Court has no original jurisdiction to determine aud define estate 
conveyed by will, but is limited to review. Zbid. 

In  a n  action to construe a will probated in common form, the issue of deviua- 
vit vel ~ o t z  is not before the court and the will may not be collaterally attacked 
therein. Coppedge  v. Coppedge,  747. 

§ 40. Right  of Widow to Dissent a n d  Effect Thereof. 
Upon flling her dissent to her' husband's will, the widow I~ecomes eo instant( .  

vested with title to all property of her deceased husband allowed her by statute 
as  surviving spouse. T r u s t  Co .  v. Uradde l l ,  454. 

Where widow dissents, will must be construed to effect testator's inteut as 
to disposition of remainder a s  near a s  possible. Zbid. 
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GENERAL STATUTES CONSTRUED. 

(For  convenience in annotating.) 
G.S. 
1-45. Rule that statute does not run against streets does not apply when 

dedication of street has never been accepted. Lee v. R7alker, 687. 
1-76. Action for damages for breach of contract to convey does not affect 

realty within purview of statute. Lamb v. Staples,  166. 
1-97 ( 6 ) .  Fact that  foreign labor union has affiliated local union in this State 

insufficient to support finding i t  was doing business here. Staf ford  v. 
Wood ,  622. 

1-103. Filing of demurrer for failure of complaint to state cause of action is 
general appearance waiving any defect of service. Hospital v. Joint 
Committee,  673. 

1-116. Allegations held insufficient for declaration of resulting trust, and 
lis pendens held improper. McGurk v. Moore, 248. 

1-122. Complaint must contain every ultimate fact but not evidentiary facts. 
Gzcy v. Baer ,  276. 

1-126. Sufficiency of new matter alleged in answer to constitute defense may 
be challenged by motion to strike. Wil l iams a. Hospital -4sso., 536. 

1-137 ( 1 ) .  Cross action held improperly alleged because of want of mutuality 
of parties and sufficient connection with plaintiff's cause of action. 
Thompson v. Ins.  Co., 434. 

1-141. Sufficiency of new matter alleged in answer to constitute defense may 
be challenged by demurrer. U7illiams v. Hospital Asso., 536. 

1-151. Pleading will be liberally construed upon demurrer. Clinard v. Lam- 
beth, 410; Guerru 2;. Truvt Co., 644. 

1-153. Objection to paragraphs precluded by prior judgment may be made by 
motion to strike. Miller v. Bank, 309. 

1-163. Superior Court has power to allow amendment after decision of 
Supreme Court. Goldston Bros. v. Sewk i rk ,  279. 

1-172. Issue must be determined by jury. Freeman e. Ponder, 291. 
1-180. Defendant desiring elaboration must tender prayers for instructions. 

S .  v. McLean, 253. Error for court to fail  to charge upon defense, 
supported by evidence, that  defendants aided felon to escape because 
of fear of death or great bodily harm. 8. c. Shcrian, 30. Evidence 
held to require charge on defendant's right to kill in self-defense with- 
out retreating when murderous assault is made upon him. S. v. Il'asli- 
ington, 531. Charge that entrapment by law enforcement officers was 
to their credit held error a s  expression of opinion on weight of their 
testimony. 8. v. Shinn, 397. 

1-185. Judgment held based on findings of ultimate facts rather than con- 
clusions of law, and findings and conclusions were sufficiently distin- 
guished. Woodard v. Mordecai, 46'3. 

1-189. Appellant held to have preserred right to jury trial. Noorc v. W h i t -  
leu, 150. 

1-207. Setting aside verdict because contrary to evidence is within discretion 
of court and not reviewable. bfuse c. Muse, 205. 

1-220. Findings held insufficient predicate for conclusion that neglect was 
eucusable. Pate  v. Hospital ,  637. Findings held to sustain setting 
aside of judgment. Dillingham v. Blue Ridge No tom,  171. 
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GEXEEAL STATUTES CONSTRUED-Corrtit~ued. 
G.S .  
1-240. Rights of defendants a s  among thtlmselves is not presented by de- 

murrer when not appearing on face of complaint. Barber v .  Wooten, 
107. Drivers successively hitting plaintiff's car may be held jointly 
liable. Zbid.; McHorney u. Wooten, 110. In  guest's action, defendant 
driver may join other driver for contribution. Read v. Roofng Co., 273. 

1-277. Appeal does not lie from order allowing party to intervene. Raleigh 
v .  Edwards, 528. 

1-516. When private relators institute action, allocation of peremptory chal- 
lenges is properly made on basis of parties as  constituted. Freeman 
v. Ponder, 294. 

1-Art. 45. noes not apply to agreement to arbitrate esecuted in original con- 
tract. Skinner u. Gaither Corp., 385 

1451  : 1-313. Motion for temporary mandatory injunction in mandamuu pro- 
ceedings may be heard less than ten days from notice. Hospital v. 
Joint Committee, 673. 

2-16: 28-1; 28-2; 31-12. Will is wholly ineffectual until probated, and pro- 
bate is in exclusive jurisdiction of clerk. Anderson u. Atkinson, 271. 

.5-2; 3-8. Wife may not be held in contempt for refusing to sign judgment to 
which she had verbally assented in suit for alimc~ny without divorce, 
and judgment as  for contempt is appealable. Luther v.  Luther, 439. 

5 .  Order may be based upon affidavit or other verification. Erwin Millu 
v. Textile Workers Union, 321. 

7-64. Court first taking jurisdiction ousts jurisdiction of the other. S. v. 
Parker, 236. 

8-40. Expert's reference to maliner in which testator u~nde  certain letters 
held not prejudicial a s  personifying testator. In  r e  Will of Cfatlin!~, 
561. 

9-23. Court may allow each class of defendants four peremptory challenges 
Fweman u. Ponder, 294. 

14-2; 14-87. Conviction of robbery not with fireltrim does not support judg- 
ment of twenty-five to thirty years. S. v. Marsli, 101. Sentence in 
escess of ten years for robbery not with firearms IS in excess of legal 
limit. I n  re  Sellers, 648. 

14-17, Jury has unbridled discretion to recommend life imprisonment. A'. v 
Simmons, 290; S. a. Mars11, 101. 

14-32. Circumstantial evidence held sufficient to show that  defendant was 
present and gave active encouragement to perpetral or of assault. 8. v 
Holland, 3.54. 

14-Chj. Burning must be with fraudulent intent or willfully to constitute 
arson. S. u. Gash, 292. 

14-87. Circumstantial evidence held insuflicient to show that assailants 
robbed victim. S. v. Holland, 354. 

14-325. State must show tha t  failure to support was willful. S. v.  Clark. 192. 
15-143. Cannot supply essential element of offense. S. v. Gibba, 239. 
15-153. Does not dispense with necessity that  each essential element of offense 

be charged. S. u. Cfibbs, 259. 
15-173. General motion to nonsuit does not test sufficienc:~ of evidence as  to 

any particular count. S. v. Marsh, 101. 
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GENERAL ST-4TUTES CONSTRUED-Continued. 
G.S. 
15-177.1. Superior Court may impose heavier sentence on appeal not%ithstand- 

ing that  defendant in both courts pleads guilty. S. v. Meado~cs, 6.77. 
13-179. State mas not appeal from order sustaining plea of former acquittal 

notwithstanding it is denominated quashal. S. 2;. Tl'ilson, 552. 

15-180. It is duty of appellant to see that  record is properly made up and 
transmitted. S. v. Jenkit~s, 112. 

18-2. Possession may be constrnctive. S. c. Fuqurc, 168. 
18-2 ; 18-11 ; 18-49 ; 18-58. Illegal to possess in dry county liquor for any pur- 

pose not sanctioned by law. S. v. Fuqua. 168. 
18-11, Illegal possession raises presumption of possessiou for sale 8. v. 

Parker, 236. 
I&-48. Possession of any quantity of nontas-paid liquor in any part of State 

is illegal. S. v. Parker, 236. Finding of nontax-paid whiskey in kettle 
on Bitcl~en table in defendant's home sufficient for conviction. 8. c. 
Jertkins, 112. 

20-97 ( a )  ( b )  ; 160-200 (36a). Municipality is limited to tax of $16 per 
vehicle and may not inlpose franchise t a s  on cabs. Cub Co. c. ('Itat- 
lotte, 572. 

20-129; 20-154. Evidence of driving without proper tail lights and stopping 
suddenly without varning 11cld sufhcie~it on issue of negligence. 
Powell v. Llofld, 481. 

20-138 Otficer may arrest for misdemeanor committed in his presence nitlrout 
warrant. S. 1.. Ptllotc. 146. 

20-141 ( a )  ; 20-12!) ( a )  ( e )  ; 20-148. Evidence of negligence in operation of 
school bus on narrow bridge held sufficient for jury. Hat!slt!/ v. 
Tilton, 3. 

20-150 ( b )  ( d ) .  Construed together; drixer may not pass on curve if centre 
line is marked, or, if unmarked, unless he can see for 500 feet or more; 
applies in accident with T ehicle t ra\  elin:: in stime direction. Wctlk~r 
v. Bakeries Co., 440. 

20-1.73 Motorist may assunie that car in left turn lane will turn left : G.S. 
20-140 does not apply. -4ttflc rsot! z .  Ofticc Nupplle.\. 14% 

20-1.T.1: 20-157. Person lrearincr siren mav not turn rieht until he has seen - 
that movement can be inntle in safety ant1 llas given narning. .4i1d< I-- 

8011 I. .  Oftice A~cpplics, 142 

( a ) .  That defendant's car approached intersection from plaintiff'q right 
a t  approximately same time ltcld riot sole reasonable inference from 
evidence and nonsuit for  contributory negligencse properly denied 
Do~ilop v. Stll/der, 627. 

( a )  ( b )  ; 20-154. Where vehicles t r a ~ e l i n g  in opposite directions meet 
a t  intersection and collide when one ~nalres left turn, G.S 20-15.7 ( b )  
and 20-154 apply and not (; S 20-153 ( a )  E'owlo 1.. rltla~itrc C'o.. 542 

( b ) .  Evidence that plaintiff was first in intersection held for jury on 
issue of negligence. Donlop t j .  Stt ,~lr l~~-,  627. 

( a ) .  Failure to stop before tl~rougli lrigli\\q intersection is not negli- 
gence per YC, but is evidence of negligence. .Joht~soi~ v. Bell, 522 

Does not apply in action to recover amount paid under parol agree- 
ment. Rocltliu I. .  Coi~atrt~c*ttorr Co., 443. 
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GENERAL STATUTES CONSTRUED-Coni inued. 
G.8.  
28-8 ( 4 )  ; 28-6; 28-149 ( 4 ) .  Only child of decedent leaving no widow is en- 

titled to administer unless found incompetent after judicial hearing. 
I n  7 e Estate of Edwards, 202. 

28-10 ; 30-4 ; 52-19. Wife feloniously killing husband not entitled to proceeds 
of policy even though named beneficiary. Bullocli v. Ins. Co., 254. 

28-147. Superior Court has jurisdiction to approve settlement for dower in 
amount less than value of dower right. Trust Co. v. Waddell, 454. 

29-1 (1 )  ( 6 ) .  Where son having beneficial interest dies during trust, his 
father inherits estate. Jackson v. Langley, 243. 

30-4; 30-5; 1-47 ( 5 ) .  Widow may redeem dower right against mortgagee in 
possession and statute does not begin to run against her until hus- 
band's death. Gay v. Exum & Co., 378. 

30-27. Superior Court has jurisdiction to approve settlement for widow's 
year's support in amount less than maximum under statute. Trust Co. 
v. Waddell, 454. 

31-3. Propounder has burden of showing due execution of will. I n  re  Will 
of Morrow, 365. Will may be signed by testator, or for him by an- 
other, a t  any place in the instrument. I n  r e  Will of Williams, 228. 

31-3. Interlineation in holographic will must be executed in conformity with 
statute. I n  r e  Will of Gatling, 561. 

31-38. Where intent to convey less than fee appears from instrument, such 
intent controls. Woodard v. Clark, 215. 

40-12. Court is not required to determine validity of claim before allowirg 
party to intervene. Raleigh v. Edwards, 528. 

41-2 Does not prevent parties from providing for survivorship by agree- 
ment. Bunting v. Cobb, 132. 

44-1 ; 44-38 ; 44-39 ; 44-43 ; 44-48 (4 ) .  Subsequent encumbrmcers a re  not nec- 
essary but a re  proper parties in action to enforce contractor's lien. 
Assurance S o c i e t ~  v. Basnight, 347. 

44-6. Owner may allege against materialn~en's claim that  because of defec- 
tive materials and unworkmanlike construction, he owes contractor 
nothing. Widenhouse v. Russ, 382. 

46-23. Vested remainderman held entitled to partition. Bunting v. Cobb. 123. 
46-30. Judgment lienors a re  not necessary parties to partition, but when not 

made parties, sale does not affect their interests. Washburn v.  Wash- 
burn, 370. 

49-1; 49-2. State must show that  refusal is willful. 8. v. lUlarpe, 154. 
50-6. Separation with mutual intent to resume marital caohabitation is not 

separation within purview of statute. Mallard v. Mallard, G4. 
50-8 ; 50-16. Action for alimony without divorce may be instituted without 

waiting until action for absolute divorce could be maintained and 
without filing affidavit. Cunningham v. Cunningham, 1. 

50-16; 50-7. In  action for alimony without divorce, statement and evidence of 
any cause for divorce precludes general demurrer or general motion 
to nonsuit. Deaton v. Deaton, 538. 

52-13; 52-16. Husband may forfeit or release right to curlesy. Blankenship 
v. Blankaship,  162. 

55-115. Discretionary power to set aside surplus for working capital is not 
unlimited. Qainea v. Mfg. Co., 331. 
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GENERAL STATUTES CONSTRUED-Continued. 
G.S. 
55-136. Lien is subject to lien for  Federal taxes. Legqett v. College, 595. 
69-36 ( 1 )  ; 59-37. Loan for  pa r t  of profits does not create partnership. McGurk 

v. Moore, 248. 
62-106 ( f ) .  Utilities Commission may allow city bus company to operate .7 

mile outside city limits upon showing of public convenience and neces- 
sity, notwithstanding duplication of interurban bus route. Utilities 
Com. v. Coucl~ Co.. 489. 

66-Art. 12. Tlnconstitutional a s  violating interstate commerce clause. S. v. 
Moblev, 55. 

90-159. Facts  alleged Iield sufficient to enti t le plaintiff to mandamus to compel 
defendants to accredit i ts  nursing scliool. Hospital v. ,Joint Committee, 
673. 

9G-4 ( m ) .  Findings of En~ployment Security C'on~u~ission binding on appeal 
when su1)ported by evidence. Enzplo!~)r~ent Recnrit?/ Com. v. Monsees, 
69. 

96-8 ( e ) .  Pr ior  to iilnendnient of 1949. Sawmill owner, contracting with indi- 
r iduals  to operate sawmills, and a s  loggers. held employing unit. 
h'mplo?/ment R~eurit2/  Com. v. ~ l l o n s ~ e s ,  69. 

96-8 ( f )  ( 8 ) .  Prior  to i ts  repeal. Consignee of oil products for  filling station 
hcld not employing unit. Emplo!/nrcnt Swrrrit!~ Corn. u. Tinnin, 75. 

06-15 ( i ) .  Statutory provisions for appeal a r e  n~anda to ry  and not directory. 
111 rc Enzp10!111z~nt Sccnrit?/ Com.. 651. Findings of Conimission a r e  
conclusive wlien supported by evidence. I h i d .  

97-2 ( f )  ; 97-52: 97-53, Tenosynovitis from repeated s t ra in  Ircld caused by 
t rauma and con~pensable. I I o l r ! ~  2:. Lcatlic'r C'o., 126. 

97-2 ( i )  ; 97-30. C'tnupensation should be bi~sed 111)on loss of wage earning 
power ra ther  t l ~ a n  amount actually earned. Hill  v. DuRose, 446. 

97-0. Defendant einployee lreld conducting business of employer within pro- 
tection of ('om1)ensation Act. Tl'arno z-. L f ' d o . ,  727. 

97-14. When enlployer exempts himself from Act, defenses of negligence of 
fellow serrant ,  contributory negligence and assumption of risks a r e  
not arailable. Jlrtldrou: v. Weinstein, 587. 

97-38; 97-40. Where mother is  sole next of kin and mother and  minor brother 
a r e  partial  dependents, dependents inag not elect to take  a s  next of 
kin. Parsons  v. Sfcift & Co., ,580. 

97-53 (26) .  T'nconstitutional a s  providing separate aud exclusive emoluments. 
Duncan 2;. Ckurlotte, 86. 

97-58 ( a ) .  Claim for  silicosis held filed within time. d l c t r c ~  v. Mica Co.. 400. 

10.5-2. Federal S ~ r i n g s  Rnnds, bought with 1111sban~l's funds and payable to 
husband or \rife a r e  subject to Sta te  inherit:lnce taxes upon death of 
liusband. 117atkin.u 11. Sliuir, 96. 

105-267. Tax  must be paid under writ ten protest wit11 la ter  writ ten demand for  
return.  Cub Co. v. Clrarlotte, 572. 

103-391. Publication is not service a s  to persons not named therein. Quevedo 
1;. Urans,  618. 

103-407. Applies to Sta te  and not local taxes. Cab Co. v. Charlotte, 572. 
103-414. Vpon adjndication tha t  t ax  deed failed to pass t i t le of those owners 

not served with summons. purchaser a t  tux sa le  is  not entitled to re- 
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GENERAL STATUTES C O N S T R U E D - C O ~ ~ ~ ~ ~ I U ~ ~ .  
G.S. 

cover purchase money from taxing unit, but is remitted to enforce- 
nient of lien as  equitable assignee. Wilmiwgtoit I;. Merrick, 46. 

136-67, et seq. Actiou alleging that  defendants had wron;:fully closed segment 
of abandoned highway not in exclusive jurisdiction of clerk. Clinard 
v. Lambeth, 410. 

136-96. Rights of purchasers of lots cannot be defeated by withdrawal from 
dedication except in manner provided by statute. I,ee v. Walker, 687. 

153-107+ School authorities have limited discretion to reallocate funds in ac- 
cord with general purposes stated in bond order and notice. Mauldin 
v. YcAden,  501. 

156-sub-chap. 1. Owner constructing ditch draining into c , ~ n a l  may be assessed 
proportionate expense of necessary improvements. C'nnal Co. v. ICeus, 
360. 

160-203. Knowledge of municipal ordinance relating to water system presumed 
within one mile of limits. Spaugh v. Tl'insto~c-Snlcnz. 708. 

160-222. It will be presumed that  excavation along street was with permission 
of municipality. Presley v. Allen & Co., 161. 

160-266 ; 62-30 ( 3 )  ; 62-65 ; 62-101. Municipality is not required to obtain cer- 
tificate of public convenience and necessity to build transmission lines 
outside its limits. Grimesland v. Washiwgton, 117. 

163-85; 16'3-88. Returns and abstracts a re  competent in eiidence. Preeman v. 
Ponder, 294. 
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CONSTITUTION O F  NORTH CAROLINA SECTIONS OF, CONSTRUED, 

(For  convenience in annotating. ) 
APT. 

I,  sec. 7. Act making heart disease occupational disease of firemen held 
unconstitutional. (G.S. 97-53 (26) ) Duncat~ v. Charlotte,  86. 

I,  sec. 17. Appropriation of private water system not violation of law of 
land under facts of this case. Spaugh v.  Winaton-Salem, 708. Guar- 
antees every person judicial hearing before his rights may be affected. 
I n  r e  Es ta te  of Edwards ,  202. 

VIII, see. 4. General Assembly may authorize municipality to construct 
power lines outside its limits. Qriw~ealalrd v. I17aahinyton, 117. 
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CONSTITUTION O F  THE UNITED STATES, SECTIONS OF, CONSTRUED. 

(For  convenience in annotating.) 
ART. 

I,  sec. 8, clauses 2, 18. Title and succession of Federal Savings Bonds a re  
governed by Federal regulations, but savings bonds bought with funds 
of husband and made payable to husband or wife a.re subject to  s tate  
inheritance taxes upon death of husband. Watkins v. Shaw, 96. 

I ,  sec. 8, clause 3. Police power of states, in order to he exercised in dero- 
gation of interstate commerce must be bona fldc and accomplish in plain 
and appreciable manner objective within police power, and statute re- 
quiring photographers soliciting orders in this Stat$e to file bond held 
unconstitutional. S. c. Mobley, 55. 

VI ,  sec. 2. State law in conflict with Federal cannot be given effect. Leggett 
v. College, 595. 

14th Amendment. Appropriation of private water system not violation of due 
process of law under facts! of this case. Spaugh Q. Winulon-Salem, 708. 


