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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows : 
Inasmuch as all  the Reports prior to the 63rd hare been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel mill cite the volulnes prior to 63 N. C. a s  follows: 

1 and 2 Martin, 
& Confa } ............... as 

1 Haywood ............................. 
2 " ............................ 
1 and 2 Car. Law Re- 

pository & x, C. Term "' 

............................ :: 1 Murphey 
!! ............................ '4 
3 " ............................ 6' 

1 1Inwl;s ................................ " 
2 " ................................ 
3 " ' ................................ 
4 " ................................ 
1 Devereur T.aw .................... " 
2 " ' .................... 
3 4' .................... 
1 " 

'4  .................... 
1 " Eq. .................... " 
2 " ' .................... 
1 Dev. & Bat. Law ................" 
9 c r  16  ................ 
S C 4 "  '6 ................ 
1 Der. 8: Rat. Eq ................... " 
2 " 6 ' .................. 
1 Iredell T.nw ........................ " 
2 " 6' '6 ........................ 
3 " 

'6 ........................ 
4 " '6 ........................ 
5 " 61 ........................ 
6 " ' 6  ' I  ........................ 
7 " 1' ........................ 
8 " 

' 4  '1 ........................ 

9 Iredell Law ...................... as 31 N. C. 
10 " ....................... " 32 " 

11 " " ....................... 33 " 

12 " ........................ 34 " 
13 " ....................... " 35 " 

1 " Eq. ....................... 36 " 
9 6 .  ........................ 37 " 

3 " " ....................... 38 " 

4 " " ...................... " 39 " 
5 " " ....................... 40 " 
6 " " ...................... I' 41 " - .. ...................... " 42 " 
8 " " ...................... " 48 " 

Uuslw 1 . u ~  .......................... " 44 " 

" I2q. .......................... " 46 " 
1 Jones I.nw ....................... " 46 " 
2'"" ......................... 47 " 

3 " .......................... 48 " 

4 " .......................... 49 " 

6 " "  ........................ " 50  " 
0 " .......................... 61 " 
C . I  6' ......................... 52 " 

8 " " ........................ " 53 " 

1 " Eq. ........................ " 54 " 
2 " "  ......................... 65 " 

3 " " ........................ " 56 " 

4 " " ........................ " 57 " 

5 " " ........................ " 5s " 
6 " " ........................ " 59 " 

.................... 1 and 2 Winston " 60 " 
........................ Phillips T,aw " 61 " 

' Kq. ........................ " 82 " 
tzr In  q~ioting from the repririterl Reports. coiineel wili clte nlwnys the 

marzinal ( i .e . .  the original) pngin:. 
The opinions pnblished in the first s i ~  volnmes of the leports n-ere n-ritten 

by the "Court of Conference" and the Supreme Conrt prior to 1819. 
From the 7th to the 6" volumes. both inchsire. will bt? fonnd the opinions 

of the Supreme Court, consisting of three niemberp, for the first flit7 yenrs 
of its esistence. or from 1915 to 186s. The opinions of the Conrt. consisting 
of Are members. immediately following the Civil War, ore pnbllsl~ed In the 
volnmes from the 63d to the 79th. both inclusive. From the 80th to the 
lOlst volumes, both inclusive. will be fonnd the opinion of the Court. con- 
sisting of three members, from 1579 to 1SS9. The opiniors of the Court, con- 
sisting of fire members. from 1SS9 to 1 Julr .  1937. a r e  published in volumes 
102 to 211. both inclusive. Since 1 July, 1937, and beginning with volume 212, 
the Court has consisted of seren members. 
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J U D G E S  

OF THE 

SUPERIOR COURTS OF NORTH CAROLINA , 

EASTERN DIVISION 

Name District Address 
CHESTER MORRIS ........................................... First ............................... Currituck. 
WALTER J. BONE .......................................... Second ........................... Nashville. 

............................ R. HUNT P.~RKER ................................. Third Roanoke Rapids. 
CLAWSON L. WILLIAMS ............................... Fourth ........................... Sanford. 
J. PAUL FRIZZELLE ....................... ........ . Fifth .............................. Snow Hill. 

............................. HENRY L. STEVENS, JR. Sixth .............................. Warsaw. 
W. C. HARRIS ................................................ Seventh ....................... Raleigh. 
JOHN J. BURNET .......................................... Eighth ........................... Wilmington. 
Q. K. NIMOCKS, JR. .................................... Ninth ............................. Fayetteville. 
LEO CARR ........................................................ Tenth ............................. Burlington. 

SPECIAL JUDGES 

W. H. S. BURGWYN ........................................................................... Woodland. 
WILLIAM I. HALSTEAU ........................................................................ South Blills. 

........................................................................... WILLIAM T. HATCH Raleigh. 
HOWARD G. GODWIN ........................................................................... Dunn. 

WESTERN DIVISION 
JOHN H. CLEMENT ................................... Eleventh ....................... Winston-Salem. 
H. HOTLE RINK ............................................ Twelfth ......................... Greensboro. 
F. DONALD PIIILLIPS .................................. Thirteenth .................... Rocl<ingham. 
WILLIAM H. BOBBITT .................................. Fourteenth ................ Charlotte. 

..................... FRANK &I. ARMSTRONG ................................ Fifteenth Troy. 
J. C. RUDISILL .............................................. Sixteenth ...................... Newton. 

................ J. A. ROUSSEAU ............................................ Seventeenth North Wilkesboro. 
................... J. WILL PLESS, JR. .................................. Eighteenth Marion. 

ZEB V. NETTLES ...................................... Nineteenth .................. Asheville. 
DAN K. MOOBE .............................................. Twentieth ..................... Sylva. 
ALLEN H. GWYN ......................................... Twenty-first ................. Reidsville. 

SPECIAL JUDGES 

GEORGE B. PATTON ................................. -1in. 
A. R. CRISP ........................................................................................... Lenoir. 
HAROLD K. BENNETTI ......................................................................... Asheville. 
SUSIE SHARP ......................................................................................... Reidsville, 

EMERGENCY JUDGES 

................................................................................. HENRY A. GRADY New Bern. 
FELIX E. ALLEY, SR. ................................... .. ............................. ?...Waynesville. 
-- 

1Resigned 29 February,  1952. W. K. McLean, Asheville, appointed 1 March, 1952. 
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SOLICITORS 

EASTERN DIVISION 

Name Distr ict  A11dw.w 
WALTER L. COHOON ..................................... First ............................... l i z a b t l  City. 
GEORGE 31. FOUNTAIN .................................. Second ........................... Tarboro. 
ERNEST R. TYLER ......................................... Third ............................. Roxobel. 
W. JACK HOOKS ............................................ Fourth ........................... Kenly. 
W. J. BUNDY ................................................. Fifth .............................. Greenville. 
WALTER T. BRITT ......................................... Sixth .............................. Clinton. 
WILLIAM P. BICKETT .................................. Seventh ......................... Raleigh. 
CLIFTON L. MOORE ....................................... Eighth ........................... Burgaw. 
MALCOLM B. SEAWELL ................................. Ninth ............................. Lun~berton. 
WILLIAM H. MURDOCK ............................... .T. 

WESTERN DIVISION 

WALTER E. JOHNSTON, JR. ........................ Eleventh ....................... Winston-Salem. 
CHARLES T. HAGAN, JR. ............................ Twelfth .... G o .  
M. G. BOYETTE ........................................... Thirteenth .................... Car thap .  
BASIL L. WHITENER .................................... Fourteenth ................... Gastonix 
ZEB. A. MORRIS ............................................. Figteenth ...................... Concord. 
JAMES C. FARTHING .................................... Sixteenth ...................... Lenoir. 
J. ALLIE HAYES ............................................ Seventeenth ............... North Wilkesboro. 
C. 0. RIDINGS ............................................. Fifteenth .................... o r e  City. 
W. I<. MCLEAN~ .............................. -eville. 
THADDEUS D. BRYSON, JR. ........................ Twentieth ..................... o n  City. 
R. J. SCOTT .................................................... Twenty-first ................. Danbury. 

- -- 

'Resigned 29 February, 1952. Lamar Gudger, Asheville, appointed 1 March, 1952. 
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SUPERIOR COURTS, SPRING TERM, 1952 
( R e v i s e d  through 10 December ,  1931.) 

The n u m b e r s  in parentheses  f o l l o w i n g  the date of a t e r m  ind ica te  t h e  n u m b e r  
of w e e k s  the t e r m  may hold. Absence  of parenthes i s  r~umbers ind ica tes  a 
one-week term.  

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 
Judge Wllllams 

Beauiort-Jan.  14'; J a n .  21;  F e b .  1 s t  
( 2 ) ;  Mar.  17. ( A ) ;  Apr .  7 t ;  M a y  S t  ( 2 ) ;  
J u n e  23. 

Camden-Mar.  10. 
Chowan-Mar.  31 ;  Apr .  28t .  
Curr i tuck-Mar.  3. 
Dare-May 26. 
Gates-Mar. 24. 
Hyde--May 13. 
P a s q u o t a n k - J a n .  I t ;  Feb .  l l t ;  F e b .  18' 

( A )  ( 2 ) ;  M a y  5 t  ( A )  ( 2 ) ;  J u n e  2'; J u n e  9 t  
( 2 ) .  

Pe rqu imans - Jan .  2 S t ;  F e b .  4 t  ( s ) ;  A p r .  
14. 

Tyrrell-Feb. 4 t ;  Apr .  21. 

SECOND JUDICIAL DISTRICT 
Judge Frlzrelle 

Eduecombe-Jan .  21; Mar.  3 ;  Mar.  3 1 t  
( 2 ) ;  J u n e  2 ( 2 ) .  

Mart in-Mar.  17 ( 2 ) ;  Apr .  1 4 t  ( A )  
J u n e  16. 

Nash-Jan.  28;  F e b .  1 s t  ( 2 ) ;  Mar .  
Apr .  2 8 t ;  M a y  26. 

Wash ing ton-Jan .  7 ( 2 ) ;  Apr .  1 4 t .  
Wilson-Jan.  21 t  ( s ) ;  F e b .  47; F e b .  

M a y  5. ( 2 ) ;  M a y  1 9 t ;  J u n e  23t .  

THIRD JUDICIAL DISTRICT 
Judge Stevens 

Bertie-Feb. 1 1  ( 2 ) ;  May  12 (2 ) .  
Ha l l f ax - Jan .  28 ( 2 ) ;  Mar .  107 ( 2 ) ;  A p r .  

28;  J u n e  2 t ;  J u n e  9. 
Hert iord-Feb.  25;  A p r .  14 ( 2 ) .  
Nor thampton-Mar .  31 ( 2 ) .  
Vance-Jan.  14'; Mar .  3'; Mar .  247; 

J u n e  16.; J u n e  23 t .  
War ren- Jan .  7.; J a n .  2 1 t ;  M a y  S t ;  M a y  

e c *  -" . 
FOURTH JUDICIAL DISTRICT 

Judee Harrls - 
C h a t h a m - J a n .  1 4 ;  Mar .  3 t ;  M a r .  1 7 t ;  

M a y  12. 
H a r n e t t - J a n .  7'; Feb .  4 t  ( 2 ) ;  M a r .  17' 

( A ) ;  Mar .  317; M a y  5 t ;  M a y  19.; J u n e  9 t  
( 2 ) .  

Johns ton-Jan .  I t  ( A )  ( 2 ) ;  F e b .  1 1  ( A ) ;  
F e b .  1 s t ;  Feb .  25;  Mar .  3 ( A ) ;  Mar .  1 0 ;  
Apr .  14 ( A ) ;  Apr .  21 t  ( 2 ) ;  J u n e  23.. 

Lee-Jan. 28 t  ( A ) ;  F e b .  4 ( A ) ;  Mar.  24'; 
Mar .  317. 

Wayne-Jan .  21;  J a n .  2 8 t ;  M a r .  3 t  ( A )  
( 2 ) ;  A p r .  7 ;  A p r .  1 4 t ;  Apr .  21 t  ( A ) ;  May .  
26 ;  J u n e  2 t  ( 2 ) .  

FIFTH JUDICIAL DISTRICT 
Judge Burney 

Carteret-Mar.  1 0 ;  J u n e  9 ( 2 ) .  
Craven-Jan.  7 ;  J a n .  28:: F e b .  4 t ;  F e b .  

1 1 ;  A n r .  7 ;  M a y  1 2 t ;  J u n e  2. 
Greene-Feb. 26; Mar .  3 ;  J u n e  1:3. 
Jones - Jan .  28 ( s ) ;  Mar .  31. 
Pamlico-Apr.  28 ( 2 ) .  

P i t t - Jan .  1 4 t ;  J l n .  21;  Feb .  1 s t ;  Mar .  
17;  Mar .  24;  A p r .  14 ( 2 ) ;  M a y  1 9 t ;  M a y  
I f i *  -"-. 

SIXTH JUDICIAL DISTRICT 
Judge Kimocks 

Duplin-Jan.  i t  ( 2 ) ;  J a n .  28'; M a r .  lot 
( 2 ) ;  Apr .  7 ;  A p r .  147. 

Lenoir-Jan.  21. F e b .  1 s t ;  F e b .  2 5 t :  
Mar .  1 7 ;  A p r .  21;  N a y  127 ;  M a y  1 s t ;  J u n e  
9 t ;  J u n e  1 6 t ;  J u n e  13'. 

Onslow-Jan.  14 ( . 2 ) ;  Mar.  3 ;  M a y  26 (2 ) .  
Sampson-Feb.  4 ( 2 )  ; Mar .  24t  ( 2 )  ; A p r .  

28;  h l a y  57. 

SEVENTH JUDICIAL DISTRICT 
Judge Cam 

r an .  2: t ( 2 ) ;  F e b .  11'; Apr .  

28t  ( A ) ;  M a y  5'; M a y  1 2 t  ( 3 ) ;  J u n e  2' 
( 2 ) ;  J u n e  1 6 t  ( 2 ) .  

EIGHTH JUIIICIAL DISTRICT 
Judg:e Mom18 

Brunswick-Jan .  21 ;  F e b .  l l t ;  Apr .  7 t ;  
M a y  12. 

Columbus-Jan.  i t  ( A ) ;  J a n .  28' ( 2 ) ;  
Feb .  1 s t  ( 2 ) :  M a y  IN*: J u n e  16. 

S e w  Hanover-J: tn .  14.: F e b .  l l t  ( A ) ;  
F e b .  25' ( A ) ;  Mar .  3'; Mar.  l o t  ( 2 ) ;  A p r .  
1 4 t  ( 2 ) ;  M a y  19'. : , lay 26 t  ( 2 ) ;  J u n e  9'. 

Pender - Jan  i ;  :,Tar. 24 t  ( 2 ) ;  A p r .  25. 

NINTH JUDICIAL DISTRICT 
Jndge Bone 

Blarlen-Jan.  7: Mar.  17'; Mar.  24' ( s ) ;  
A p r .  2St. 

C u m b e r l a n d - J a n .  14'; Feb .  l l t  ( 2 ) ;  F e b .  
25' ( s ) :  M a r .  3' ( 4 ) :  J l a r .  10'; X a r .  24 t  
( 2 ) ;  A p r .  i *  ( s ) ;  Apr .  28.; May  5 t  1 2 ) ;  
J u n e  2'. 

Hoke-Jan.  21;  A p r .  21. 
Kr~beson-Jan .  211 ( A ) ;  J a n .  28' ( 2 ) ;  

F e b .  25t  ( 2 ) ;  F e b  25t  ( 2 ) ;  Apr .  7' ( 2 ) :  
Apr .  21t  ( A ) ;  M a y  b' ( A )  ( 2 ) ;  M a y  1 9 t  ( 2 ) ;  
J u n e  91 ;  J u n e  16.. 

TENTH JUC'ICIAI, DISTRICT 
Judl:e Parker 

Alamance-Jan .  1 4 t  ( A ) ;  Feb .  4' ( A ) ;  
F e b .  1 s t  ( s ) :  M a r .  24t  ( A ) :  Mar .  3 1 t ;  Mar .  
3 1 t ;  A p r .  14. ( A ) ;  M a y  1 s t  ( A ) ;  M a y  2 6 t ;  
J u n e  9' ( A ) .  

D u r h a m - J a n .  7'; J a n .  1 4 t  ( 2 ) ;  J a n .  28;  
F e b .  11. ( A ) ;  F e b .  I S * ;  F e b .  25t  ( 3 ) ;  Mar .  
17 ( A ) ;  Mar .  24'; Mar .  31' ( A ) ;  A p r .  I t  
( A )  ( 2 ) ;  Apr .  28 ( A ) ;  A p r .  28t  ( 2 ) ;  Ma): 
12. ( A ) ;  h Iay  19 ' ;  M a y  26t  ( A ) ;  J u n e  2 t ,  
J u n e  9 ( A ) ;  J u n e  16' ( A ) ;  J u n e  23.. 

Granvil le-Feb.  4 ( 2 ) ;  Apr .  7. 
Orange-Mar,  l i  M a y  127 :  J u n e  9 ;  J u n e  

1f i t  - " , .  
Person-Feb.  4 t  ( A ) ;  Apr .  21. 



COURT CALENDAR. vii 

WESTERX DIVISION 

E L E V E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  R o u s a e a u  

Ashe-Apr. 14.; M a y  26 t  ( 2 ) .  
A l l ezhanv-Jan .  28 ( A ) :  Aur .  2 5  - .  
Forsy th - Jan .  7. ( 2 ) ;  J a n .  21t ( 2 ) ;  F e b .  

4' ( 2 ) ;  F e b .  l l t  ( A ) ;  F e b .  18; ;  F e b .  25 ;  
Mar .  3' ( 2 ) ;  Mar.  l o t  ( A ) ;  J l a r .  l i t  ( A ) ;  
Mar.  1 7 t  ( 2 ) ;  .Mar. 31' ( 2 ) ;  Apr .  14 ( A ) ;  
Apr .  21; Apr .  28 ( A ) ;  M a y  12' ( 2 ) ;  M a y  
26t  ( A )  ( 2 ) ;  J u n e  9' ( 2 ) ;  J u n e  1 6 t  ( A )  ( 2 ) .  

T W E L F T H  J U D I C I A L  D I S T R I C T  
J u d g e  P l e s s  

Davidson-Jan.  28: F e b .  1 8 t  ( 2 ) ;  Apr .  'it 
( A )  ( 2 ) ;  M a y  5 ;  M a y  267 ( A )  ( 2 ) ;  J u n e  23. 

Gui l fo rd ,  Greensboro  Division-Jan.  i t  
( A ) ;  J a n .  7'; J a n .  1 4 t  ( 2 ) ;  F e b .  4 t  ( A ) ;  
F e b .  4' 1 2 ) :  h l a r .  3 t  ( 2 ) :  Mar .  3' ( A ) ;  Mar .  
17' ( 2 ) ;  Mar .  317 ( A j ' ( 2 ) ;  Apr .  1 4 t  ( 2 ) ;  
Apr.  21'; A p r  28 t  ( A )  ( 2 ) :  May  12. ( A )  
( 2 ) ;  J u n e  2 t  ( 2 ) ;  J u n e  9' ( A )  (2 ) .  

Gu i l fo rd ,  H i g h  P o i n t  Division-Jan. 14' 
( A )  ( 2 ) ;  J a n .  2 8 t :  Feb .  IS* ( A )  ( 2 ) :  Mar .  
10' ( A ) ;  Mar .  1 7 t  ( A )  ( 2 ) ;  Mar.  31' ( 2 ) ;  
Apr .  28.; M a y  1 2 t  ( 2 ) ;  M a y  26'; J u n e  23t  

T H I R T E E S T H  J U D l C I A L  D I S T R I C T  
J u d g e  N e t t l e s  

Anson-Jan.  14* ;  h la r .  3 t ;  Apr .  14 ( 2 ) ;  

J u n e  1 6 t  ( 2 ) .  
Scot land-Mar.  1 0 ;  A p r .  28t .  
Stanly-Feb.  4 t ;  Feb .  117 ( A ) ;  Mar .  31;  

M a y  12 t .  
Union-Feb. 18 ( 2 ) ;  M a y  5 

F O U R T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  Moore  

Gaston-Jan.  14'; J a n .  2 1 t ;  Mar .  10' 
( A ) :  Mar .  2 4 t ;  Apr .  21.; M a y  1 s t  ( A ) ;  
J u n e  2'. 

Meck lenburg- Jan ,  7'; J a n .  7 t  ( A )  ( 2 ) ;  
J a n .  217 ( A )  ( 2 ) ;  J a n .  21' ( A )  ( 2 ) ;  Feb .  4 t  
( 3 ) ;  F e b .  4 t  ( A ) ;  F e b .  1 s t  ( A )  ( 2 ) ;  F e b .  
25.; hlar .  3 t  ( 2 ) ;  Mar .  3 t  ( A )  ( 2 ) ;  Mar .  l i t  
( A )  ( 2 ) ;  Mar .  17* ( A )  ( 2 ) ;  Mar .  3 1 t  ( 2 ) ;  
Mar .  31 t  ( A )  ( 2 ) ;  A p r .  1 4 t ;  Apr .  14' ( A ) ;  
A p r .  21t  ( A ) ;  Apr .  2St ( 2 ) ;  Apr .  28t  ( A )  
( 2 ) ;  May  12 ' ;  h l a y  l l t  ( A )  ( 2 ) ;  M a y  1 s t  
(2); M a y  26 t  ( A )  ( 2 ) ;  J u n e  9'; J u n e  97 
( A )  ( 2 ) ;  J u n e  167 ;  J u n e  23' ( 2 ) .  

F I F T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  C l e m e n t  

Alexander-Feb.  4 ( A ) ;  A p r .  14. 
Cabar rus - Jan .  7 ( 2 ) ;  Feb .  2 5 t ;  Mar .  3 t  

( A ) ;  Anr .  21 ( 2 ) :  J u n e  9 t  ( 2 ) .  
I redel l -Jan.  28 ( 2 ) ;  Mar .  l o t ;  M a y  19 

(2 ) .  
Montgomery-Jan .  21'; Apr .  7 t :  A p r .  1 4 t  

( A ) .  
Rando lph-Jan .  ?S t  ( A )  ( 2 1 ;  J l a r .  l i t  

( 2 ) ;  hlar .  31.; J u n e  23.. 
Rowan-Feb.  1 1  ( 2 ) ;  Mar .  3 t :  Mar.  101 

( A ) ;  M a y  5 ( 2 ) .  

S I X T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  S i n k  

Burke--Feb. 1 8 ;  Mar .  10 ( 2 ) :  J u n e  2 ( 2 ) .  
Caldwell-Jan.  i t  ( A ) ;  Feb .  25 ( 2 ) ;  A p r .  

28t  ( A )  ( 2 ) ;  May  19 ( 2 ) ;  J u n e  2 t  ( A ) .  
Ca tawba-Jan .  1 4 t  ( 2 ) ;  F e b .  4 ( 2 ) ;  A p r .  

7 ( 2 ) ;  M a y  5 t  ( 2 ) .  
Clevelan(1-Jan. 7 ;  Feb .  4 t  ( A )  t s ) :  F e b .  

l l t  ( A ) ;  .Mar. 24 ( 2 ) :  M a y  1 9 t  ( A )  ( 2 ) .  
Llncoln-Jan.  21 ( A ) :  J a n .  2 8 t ;  Apr .  28. 
Watauga-Apr.  211;  J u n e  9 t  ( A )  ( 2 ) .  

S E V E N T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  P h i l l i p s  

Avery-Apr. 14 ( 2 ) .  
Davie-Jan. 28' ( s ) ;  Mar.  24;  M a y  26t. 
Mitchell-Mar. 21. 
Wilkes-Jan ~ 1 6  ( 3 ) :  Mar .  3 ( 3 ) ;  Apr .  

2St  ( 2 ) ;  J u n e  2 ( 2 ) ;  J u n e  1 6 t  (2 ) .  
l a d k i n - J a n .  7 ;  F e b .  4 ( 3 ) ;  M a y  12. 

E I G H T E E N T H  J U D I C I A L  D I S T R I C T  

J u d g e  G w y n  
Henderson-Jan .  i t ;  Mar .  3 ( 2 ) ;  Apr .  28t  

(21 ;  J u n e  2 t .  
.\lcDowell-Jan. 14' ( A ) ;  F e b .  l l t  ( 2 ) ;  

.T?rnr 9 ( 2 )  . - . . . . , - , . 
Pollc-Jan. 28 ( 2 ) .  
Ru the r fo rd -Feb .  2 5 t ;  A p r .  2 1 t :  May  12 

(2  I ;  J u n e  23: (2) .  
Transylvania-Mar.  31 ( 2 ) .  
Yancey-Jan.  2 1 t :  Mar .  17 ( 2 ) .  

N I S E T E E N T H  J U D I C I A L  D I S T R I C T  

J u d g e  B a b b i t t  
Buncombe-Jan .  'it* ( 2 ) :  J a n .  21.t; J a n .  

28: F e b .  4 t '  ( 2 ) ;  F e b .  18. t ;  F e b .  18 ( A )  
( 2 ) ;  Mar .  3 t ' ;  >Tar. l i ' t ;  Mar .  l i  ( A )  ( 2 ) ;  
Mar.  31t '  ( 2 ) ;  A p r .  14.t; A p r .  21 ( A ) ;  
Aur .  28;  May  5 t r  ( 2 ) ;  May  1R.t; M a y  19 
( A )  ( 2 ) ;  J u n e  2 t *  ( 2 ) ;  J u n e  1 6 * t ;  J u n e  1 6  
( A )  ( 2 ) .  

Madison-Feb. 25;  Mar.  31 ( A )  ( 2 ) ;  M a y  
26; J u n e  23. 

T W E N T I E T H  J U D I C I A L  D I S T R I C T  
J u d g e  A r m s t r o n g  

Cherokee- Jan .  2 8 t ;  Mar .  31 ( 2 ) ;  J u n e  
23:. 

('lay-Apr. 28. 
Graham-Mar .  17 ( 2 ) :  J u n e  2 t  ( 2 )  
Haywood-Jan .  i t ;  F e b .  4 ( 2 ) .  M a y  5 t  

( 2 ) .  
Jackson-Feb.  18 ( 2 ) ;  M a y  19 ( 2 )  
Macon-Apr. 14 ( 2 ) .  
Swain-Mar. 3 ( 2 ) .  

T W E S T P - F I R S T  J U D I C I A L  D I S T R I C T  
J u d g e  R u d i s i l l  

('aswell-Mar. l i * ;  Apr .  i t  ( A ) .  
Rock ingham-Jan .  21' ( 2 ) :  Mar .  3 t i  

Mar.  10'; Apr .  1 4 t ;  M a y  5 t  ( 2 ) ;  May  1 9  
( 2 ) :  J u n e  9 t  ( 2 ) .  

Stokes-Jan.  i*; Mar .  31'; A p r .  7 t :  J u n e  
22. . . 

Surry-Jan.  14 ;  F e b .  1 1 ;  F e b .  18 ( 2 ) ;  
Apr. 21: Apr .  28;  J u n e  2. 

* F o r  c r i m i n a l  cases .  
t F o r  civi l  cases .  
$ F o r  j a i l  a n d  civi l  cases .  

No d e s i g n a t i o n  f o r  c r i m i n a l  a n d  civi l  cases.  
( A )  J u d g e  to b e  a s s igned .  
( s l  Spec ia l  term. 
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DISTRICT COURTS 
Eastern District-DON GILLIAM, J u d g e ,  Wilson. 
U i d d l e  District-JOHNSON J. HAYES, J u d g e ,  Greensboro, 
Westcrn District-WILSON WARLICK, J u d g e ,  Newton. 

EASTERN DISTRICT 
Ternzs-District courts a re  held a t  the time and place a s  follows: 

Raleigh, Civil term, second Monday in March 8nd September; crim- 
inal term, fourth Monday after the second Monday in March and 
September. A. HAND J A ~ I E S ,  Clerlr, Raleigh. 

Fayetteville, third Monday in March and September. MRS. LILA C. 
HON, Deputy Clerli, Fayetteville. 

Elizabeth City, third hlonday after the second Monday in March and 
September. MRS. SADIE A. HOOPER, Deputy Clerk, Elizabeth City. 
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tember. MRS. MATILDA H. TURNER, Deputy Clerk, New Bern. 
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September. GEO. TAYLOR, Deputy Clerk, Washington. 
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tember. MRS. Eva L. Youno, Deputy Clerli, 7Vilson. 
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OFFICERS 

CT~ARLES P. GREEN, U. S. Attorney, Raleigh, N. C. 
CICERO P. TOW, Raleigh, N. C., THOMAS F. ELLIS, Raleigh, N. C., Assistant 

United States Attorneys. 
F. S. WORTHY, United States Marshal, Raleigh. 
A. HAND JAMES, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 
Terms-District courts a re  held a t  the time and place as  follows: 

Ihrhanl ,  fourth Monday in September and fourth Monday in March. 
H E N R ~  REYNOLDS, Clerk, Greensboro. 

Greensboro, first Monday in June and Decemb~zr. HER'RY REYNOLDS, 
Clerlr: MYRTLE D. COBR, Chief Deputy ; LILLIAN H A R I ~ A D E R ,  Deputy 
Clerk ; P. H. BEESON, Deputy Clerlr ; MRS.  RUT::^ STARR, Deputy Clerk. 

Rockingham, second Monday in Afarch and Sep~:ember. HENRY REYN- 
OLDS, Clerli, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and Novemtler. HENRY REYNOLDS, 
Clerlr. Greensboro. 

Willresboro, third Monday in May and November. HENRY REYR'OLDS, 
Clerlr, Greensboro; C. H. COWLES, Deputy Clerk. 

OFFICERS 

BRYCE R. HOI.T, United States District Attorney, Greensboro. 
R. KENNEDY HARRIS. Assistant United States Attorney, 'Greensboro. 
JIrss EDITH HAWORTH. Assistant United States Attorney, Greensboro. 
T11EOnORE C. I3ewrcn. Assistant United States Attorney. Reidsville. 
WILI . IA~ D. KTZZIAII, Assistant United States Attorney Reidsville. 
HENRY REYNOLDS, Clerk United States District Court, Greensboro. 
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UNITED STATES COURTS. 

WESTERN DISTRICT 

Terms-District courts a r e  held a t  the  t ime and place a s  follows: 
Asheville, second Monday in May and  November. OSCAR L. RICLURD, 

Clerk ; WILLIAM A. LYTLE, Chief Deputy Clerk ; VERNE E. BARTLETT, 
Deputy Clerk;  MRS. NOREEN WARREN FREEMAN, Deputy Clerk. 

Charlotte, first Monday in  April and  October. E. ADRIAN PARRISH, 
Deputy Clerk, Charlotte. 

Statesville, Third  Monday in March and September. ANKIE ADER- 
HOLDT, Deputy Clerk. 

Shelby, th i rd  Monday in  April and  th i rd  Monday in October. OSCAR 
L. MCLKJRD, Clerk. 

Bryson City, fourth Monday in May and  November. OSCAR L. MCLURD, 
Clerk. 

OFFICERS 
THOS. A. UZZELL, JR., United States Attorney, Asheville. 
FRANCIS H. FAIRLEY, Assistant United States Attorney, Charlotte. 
JAMES B. CRAVEN, JR., Assistant United Sta tes  Attorney, Asheville. 
JACOB C. BOWMAN, United States Marshal, Asheville. 
OSCAR L. MCLURD, Clerk United Sta tes  District  Court, Asheville. 
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EVERETT SMITH, ADMINISTRATOR OF DONALD H.  SMITH,  v. C. F. HEFNER,  
R. M. GALLOWAY, SR., J. P. GIBBONS, JR.,  NORA L. HATCHER, 
MARY M. KING, AXD WILLIASf A. PEGRAM, TRUSTEES OF THE HAMLET 
CITY SCHOOL ADMINISTRATIVE UNIT O F  RICHMOND COUNTY ; 
DR. R. B. GARRISON, E. B. GUNTER, H .  M. KYSER, AND W. L. HALTI-  
WANGER, TRUSTEES AXD/OR COMMISSIONERS AND/OR COMMITTEE OF THE 

HAhlLET MENORIAL PARK COMMISSION ; HAMLET RAILERS, 
INC. ; JOHNNY WHITLOCK;  A ~ D  SAM JOHNSON. 

(Filed 1 February, 1952.) 
1. Sta te  § 3- 

Se i the r  the Sta te  nor i ts  political subdivisions which exercise statutory 
governmental functions may be sued unless authorized by statute.  

2. Schools 5 1 l+ 
Trustees of a school administrative uni t  may not be sued in tor t ,  there 

being no statutory authority therefor, G.S. 115-8, G.S. 115-56. Semble: 
An administrative school unit  may not be held liable fo r  torts committed 
by i t s  employees or  trustees. 

3. Public Officers § + 
I n  the  performance of governmental duties involving the  exercise of 

judgment and discretion, a public official is clothed with immunity fo r  
mere negligence, and may be held liable only if his ac t  or  failure to ac t  
i s  corrupt or  malicious or if he acts beyond the scope of his duties. 

4. Same- 
While a n  employee, a s  distinguished from a public official, may be held 

liable individnally for  negligence in the  performance of his duties, such 
negligence may not  be impnted to the employer on the principle of respon- 
cleat w p e r i o r  when the employer is  clothed with governmental immunity. 
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5. Schools 8 Sf- 
Park commissioners and school trustees of a city administrative unit 

act within their authority in providing an athletic fleld for games and 
exhibitions, with grandstand and other seating facilities, since an athletic 
fleld is an essential part of the physical plant of a well integrated school 
unit, and they may also rent such fleld for the beneflt of the unit when the 
primary use of the Aeld is reserved for school purposes. 

6.  Schools 9 4d: Public Officers 8 8- 
Park commissioners and school trustees of a city administrative unit 

may not be held individually liable for negligent injury to a patron at  a 
baseball game occurring while the school athletic fleld was rented to a 
league baseball club, there being no allegations that their conduct was 
either corrupt or malicious, and it appearing that they were acting in the 
scope of their duties and were therefore clothed with governmental im- 
munity. 

APPEAL by plaintiff from Clement, J., June Term, 1.951, of RICHMOND. 
Civil action by plaintiff to recover damages for the alleged wrongful 

death of his intestate caused by the fall of a stack of zement blocks piled 
near where he was sitting as a spectator at a league baseball game. The 
case was heard below on demurrers filed by some of the defendants for 
failure of the complaint to state facts sufficient to constitute a cause of 
action as to them. 

The defendants, as named in the romplaint and served with summons, 
are as follows: (1) "C. F. Hefner, R. M. Galloway, Sr., J. P. Gibbons, 
Jr., Nora L. Hatcher, Mary M. King, and William A. Pegram, Trustees 
of the Hamlet City School Administrative Unit of Richmond County,"- 
hereinafter referred to as School Trustees; ( 2 )  "Dr. R. B. Garrison, 
E. B. Gunter, H. M. Kyser, and W. L. Haltiwanger, Trustees and/or 
Commissioners and/or Committee of the Hamlet Mcbmorial Park Com- 
mission,"-hereinafter referred to as Park Commissioners; ( 3 )  "Ham- 
let Railers, Inc.,"-hereinafter referred to as League Baseball Club; (4) 
"Johnny Whitlock"; and (5)  "Sam Johnson." 

The pertinent allegations of the complaint may be summarized as 
follows : 

1. That the School Trustees hold title to the a t h l ~ d c  field where the 
intestate was fatally injured; that in furtherancc of a mutual desire to 
improve the facilities of the athletic field and for the purpose of better 
promoting games and sports therein, the Park Commissioners had joined 
with the School Trustees and the League Baseball Club in building a 
cement-block wall around the entire athletic field; rind at  the time of 
the injury sued on, in order further to develop the property and make 
it more usable for games and exhibitions, these defen3ants were engaged 
in erecting a cement-block grandstand within the walls of the park area, 
with the Park Commissioners being "in charge and management of the 
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construction thereof." That the grandstand was being built in order to 
facilitate the "charging of admission to such games and plays as were 
from time to time staged in said park, and for revenue purposes and to 
increase the revenue therefrom.'' 

2. That on or about March 13, 1950, the Park Commissioners, in 
furtherance of the mutual "plan, scheme and enterprise" of developing 
the athletic field for games and exhibitions "for itself and the owners of 
the park lands, rented or leased" the athletic field to the League Baseball 
Club "for a monetary consideration and for profit and gain," to be used 
by the ball club in furnishing entertainment for which admission fees 
would be charged. 

3. That "sometime prior to April 26, 1950 the defendants herein 
(School Trustees, Park Commissioners, and League Baseball Club), act- 
ing as a committee, trustees and commissioners as aforesaid, and in their 
individual capacity, employed the defendant, Johnny Whitlock, to build 
the grandstand against the cement wall, . . . and the same had been 
commenced, and was in the process of construction with the foundation 
laid, and . . . Johnny Whitlock was an employee, employed by the 
other defendants hereinbefore named"; 

4. "That Sam Johnson was the owner of a truck, and operated the 
same for hire, and the other defendants hereinbefore named, employed 
. . . Sam Johnson to haul and place on . . . lands, cement blocks to be 
used by the defendants in the construction of said grandstand in said 
park, and . . . Sam Johnson was employed by the defendants for such 
purpose, and at  the times herein set out was an employee and servant of 
said defendants above named.'' 

5. "That . . . Sam Johnson hauled a large number of cement blocks, 
and the defendants hereinbefore named showed him where to place them, 
and . . . Sam Johnson daced said cement blocks . . . where he was 
shown by the defendants aforesaid, or some of them who were acting for 
and on behalf of all of the defendants and all of the groups herein named 
as defendants. and the said defendants selected the wlace where said 
cement blocks should be stacked, on a hillside, adjacent to the cement 
wall theretofore erected around the . . . ball park, and directed . . . 
Sam Johnson to stack them on the incline, or hillside, adjacent to the 
. . . cement wall on the outside of said park." 

6. That the place selected by the defendants, where they directed Sam 
Johnson to stack the cement blocks. mas adiacent to or near the cement 
wall, on the outside of the park and directly opposite the space on the 
inside where the patrons and spectators sat in viewing games in the park. 

7. That Sam Johnson, pursuant to the orders and directions of the 
defendants, stacked a large number of cement blocks on the hillside ad- 
jacent to and just outside of the cement wall, near where spectators sat 
on the inside of the wall in viewing games and exhibitions, and he, in 
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piling the cement blocks, stacked them in high pile3 near the wall, ad- 
jacent to and extending above the level of the wall, and in a careening 
position with the contour of the incline or hill. 

8. "That the defendants, their agents and emplojees negligently and 
carelessly selected said place, and carelessly and negligently caused said 
cement blocks to be stacked at said place, on said incline and hillside, 
. . . leaning toward said wall in high stacks or piles, and carelessly and 
negligently left the same there for a considerable period," that they knew 
or "should have known at the time of the selection of the . . . place. 
and at the time of the stacking of said cement blocks on said hillside ad- 
jacent to said wall, and adjacent to the place where the guests, patrons 
and spectators visiting said ball park sat and used to see said games . . . 
it was dangerous and hazardous, and they knew, or 3hould have known, 
that stakks or piles as high as they were, and in the way and manner 
said cement blocks were stacked or piled, . . . they were dangerous and 
would fall, and created a hazard and a dangerous place to the patrons, 
guests and spectators at  said games, plays, or exhibitions." 

!>. That on the night of 26 April, 1950, the Lerigue Baseball Club 
played a game of baseball "in said park, and it was advertised and large 
crowds gathered and paid admissions to see the Sam(?, and at said time, 
said defendant, as well as the other defendants, well knew, or should have 
known, that said cement blocks were stacked in a dangerous way and 
manner . . . (as previously described) . . . and notwithstanding this 
knowledge, said defendant, as well as its co-defendants carelessly and 
negligently permitted and allowed the patrons, guests and spectators who 
had paid . . . admission fee(s) to see said game, to sit and use the space 
against or near said cement wall, on the outside of which, and leaning 
toward it were the high stacks and piles of cement blocks." 

10. "That on the night of April 26, 1950 the plaintiff's intestate bought 
a ticket and went into said park to see said game, . . . and with the 
other spectators sat near the cement wall of said  ark, while directly 
ouiside and adiacent thereto. said . . . viles of cement blocks were 
stacked, and while he was thus engaged in looking at  . . . said game, 
the . . . stack of cement blocks theretofore carelesdy and negligently 
placed on the outside of said wall . . . fell against the . . . cement wall, 
crushing it to the ground and causing the cement wall and the stacks 
and piles of cement blocks to fall upon the plaintiff's intestate and badly 
crushed, bruised and mangled his body in such . . . manner that he was 
critically injured and died a short time thereafter." 

11. That the intestate's death was caused solely bj. the negligent acts 
and conduct of the defendants (1) in selecting as the place-to-pile the 
cement blocks a dangerous site on a hillside adiacent to the vlace where - 
the spectators sat;  ( 2 )  in so stacking the blocks "in a ca'reening position 
in high piles, . . . thus creating a dangerous and hazardous place" ; (3)  
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in  allowing the cement blocks to remain in such dangerous position ; (4) 
in  permitting spectators attending the games "to sit at, against, or near" 
the hazard thus created; and (5)  in failing to provide the intestate a 
safe place a t  which to sit and view the game. 

12. That  by reason of the intestate's death, due to the defendants' neg- 
ligence as alleged, "the plaintiff has been damaged . . . in the sum of 
$lOO,OOO," and "has instituted this action within one year from the date 
of the death of the plaintiff's intestate." 

Demurrers to the conlplaint, for failure to state facts sufficient to con- 
stitute a cause of action, were filed (1)  by the School Trustees, both as 
trustees and as individuals; and (2)  by the members of the P a r k  Com- 
mission, both in their representative capacities and as individuals. 

At  the hearing the trial judge sustained the demurrers of the School 
Trustees, both as trustees and as indiriduals. The judge also sustained 
the demurrer of the members of the P a r k  Commission interposed in their 
individual capacities, but orerruled the demurrer filed by them in their 
representative capacities. 

From these adverse rulings, discharging the Pa rk  Commissioners as 
individuals and the School Trustees, both as trustees and as individuals, 
the plaintiff appealed to this Court, assigning errors. 

George  8. S f c e l e  a n d  Gnvin, J a c k s o n  Le. G n v i n  f o r  plaintiff, a p p e l l a n f .  
Rynum & Bynum for d e f e n d a n f s ,  appellees.  

Jo~i-isox, J. The statutory machinery for the operation of the public 
school system of this State is codified in Chapter 115 of the General 
Statutes of North Carolina. 

(3.8. 115-8 sets u p  two coordinate classes of local administrative units:  
(1)  county units and (2)  city administrative units. By the provisions 
of this statute each county of the State is designated a county admin- 
i s t r a t i ~ e  unit, the schools of wliich, except in city administrative units, 
are placed under the general supervision and contrcl of a county board 
of education with a county superintendent as the administrative officer. 
Thc statute defines a city administrative unit as an  area, within a county, 
comprising a school population of 1,000 or more, nhich has been or may 
be approved hp the State Board of Education as such unit for the pur- 
poses of school administration. The statute also places the general ad- 
ministration and supervision of a city administratire unit under the 
control of a board of trustees or school commis~ioners with a city super- 
intendcnt as the administrative officer. 

G.S. 115-56 confers upon county boards of education, subject to para- 
mount powers vested in the State Board of Education or other authorized 
agencies, general powers of control and supervision over the operation of 
the public schools in their respective counties, except in respect to city 
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administrative units which by the provisions of G.S. 115-352 as amended 
(1951 Cumulative Supplement) are required to be dealt with by the state 
school authorities i n  all matters of school administration independent of 
and in the same manner as are county administrative units. See also 
G.S. 115-352; G.S. 115-353; G.S. 115-77; G.S. 115-81; and G.S. 115-82. 

B y  the provisions of G.S. 115-45 the board of education of each county 
is constituted a body corporate and made '(capable of . . . prosecuting 
and defending suits for or against the corporation." 

H-owerer, our examination of the statutory machinery governing the 
operation of the public school system of the State (C1.S. 115-1 through 
G.S. 115-394 and the amendments thereto) reveals no reference to any 
statutory right to  sue the trustees of a city administrative school unit. 

I1 is an established principle of jurisprudence, resting on grounds of 
sound public policy, that  a state may not be sued in its own courts or 
elsewhere unless by statute i t  has consented to be sued or has otherwise 
w a i ~ e d  its immunity from suit. Schloss I ? .  Higlrway Commission, 230 
N.C. 459, 53 S.E. 2d 517; Dalton v. Highway Commission, 223 N.C. 
406, 27 S.E. 2d 1 ;  P~wden t i a l  Inszirance CO. v. Pozo~ll ,  217 N.C. 495, 
8 S.E. 2d 619 ; Rotan c. State, 195 K.C. 291, 141 S.E.  733; Dredging Co. 
c. Stafe, 191 N.C. 243, 131 S.E. 665; Carpenter 1 . .  Railway Co., 184 N.C. 
400, 114 S.E. 693; 49 Am. Jur. ,  States, Territories, ,md Dependencies, 
Sec. 91;  Annotations: 42 A.L.R. 1464, 50 A.L.R. 140Et. 

B y  application of this principle, a subordinate division of the state, 
or agency exercising statutory governmental functions like a city ad- 
ministrative school unit, may be sued only when and as authorized by 
statute. Kirby v. Board of Ed~icafion,  230 K.C. 619, 55 S.E. 2d 322; 
Wallace I ? .  Trustees, 84 N.C. 164;  Smith  I , .  School l'rz~stees, 141 N.C. 
143 (mid. p. 153), 53 S.E. 524; Burgin v. Smith,  151 N.C. 561 (mid. p. 
567'), 66 S.E. 607; Jones v. @ommissioners, 130 S . C .  451 (mid. p. 452), 
42 S.E. 144; Xoody 1%. S t a t e  Prison, 125 K.C. 12, 38 LE. 131. See also 
McIntosh, North Carolina Practice and Procedure, p. 229. 

It follo~vs, therefore, that  since there has been no st2 tutory removal of 
the common law immunity from suit of the Trustees of the Hamlet City 
School Administrative Cni t ,  the demurrer interposed by them as such 
trustees was properly sustained by Judge Clement. 

Accordingly, we do not reach for decision the question, discussed in the 
briefs, as to whether, assuming the existence of general authority to sue 
a l o r d  agency of government like a city atlministratiw school unit, such 
authority TI ould extend only to such actions as are essmtially incidental 
to the operation of the agency, and exclude causes of ~ c t i o n  sounding in 
tort. Suffice it to say, the decided weight of authority supports the view 
that an  administratiw school unit or school district majr not be held liable 
for torts committed by itq trustees or employees. Rtnton v. Board of 



N .  C.] FALL TERM, 1951. 7 

Education, 201 N.C. 653, 161 S.E. 96;  47 Am. Jur. ,  Schools, Sec. 56;  
Annotation: 160 A.L.R. 7, pp. 17, 37, 38 and 40. 

We come now to review the action of the court below in sustaining the 
demurrer interposed by the School Trustees and P a r k  Commissioners as 
individuals. 

I t  is  settled law in this jurisdiction that a public official, engaged in  
the performance of governmental duties involving the exercise of judg- 
ment and discretion, may not be held personally liable for mere negli- 
gence in respect thereto. The rule in such cases is that  an  official may 
not be held liable unless i t  be alleged and proved that  his act, or failure 
to act, mas corrupt or malicious (Miller v. Jones, 224 N.C. 788, 32 S.E. 
2d 594; Hipp v. F ~ r r a l l ,  173 N.C. 167, 91  S.E. 831; Templeton v. Beard, 
159 N.C. 63, 74 S.E. 735), or that  he acted outside of and beyond the 
scope of his duties. Gurganious u. Simpson, 213 N.C. 613, 197 S.E. 163. 
And, while an  employee of an  agency of government, as distinguished 
from a public official, is generally held individually liable for negligence 
in the performance of his duties, nevertheless such negligence may not 
be imputed to the employer on the principle of respondeat superior, when 
such employer is clothed with governmental immunity. Millpr c. Jones ,  
supra. See also 23 N.C.L.R., p. 270 e t  seg. 

I n  the instant case the School Trustees and P a r k  Commissioners were 
engaged in official, administratire acts involving the exercise of dis- 
cretion a t  the times laid in  the complaint. I t  is not alleged that  their 
conduct was either corrupt or malicious. Nor does it appear that they 
were acting beyond the scope of their duties as such trustees and com- 
missioners. Under the modern concept of public education, which recos- 
nizes the necessity of ministering to the physical as well as the mental 
needs of school children, an athletic field for games and exhibitions, with 
grandstand or other seating facility, is an  essential par t  of the physical 
plant of a well integrated school unit. This being so, the action of the 
School Trustees and P a r k  Commissioners in proriding for the erection 
of a grandstand may not be treated as an  activity beyond the scope of 
their duties as such public officials. Nor  is their position rendrred less 
immune from liability by reason of the fact that  the athletic field had 
been leased "for a monetary consideration and for profit and gain." 
Here, it  is  observed (as par t  of the allegations of the complaint), that  in 
leasing the field to  the League Baseball Club, the parties "reserved for 
the benefit of the Hamlet City School Administratire Unit  . . . the use 
of said park and first-refusal to its use, and it was agreed that  the . . . 
Baseball Club should check with the parties . . . and work out a 
schedule to avoid a conflict in games, plays and exhibitions." See Roney 
zy. Kinston Graded Schools, 229 N.C. 136, 48 S.E. 2d 56. 

I t  thus appears that  in leasing the athletic field to the League Baseball 
Club so as to provide monetary benefits for the City Administrative 
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School Unit ,  the  School Trustees and P a r k  Commissioners nevertheless 
reserved the  p r i m a r y  use of the  field fo r  the  school children a n d  the i r  
sports activities. Accordingly, t h e  action of these officials i n  so leasing 
t h e  athletic field m a y  not be interpreted as  abridging ihe i r  ordinary gov- 
ernmental  immuni ty  f r o m  suit.  

I t  follows, therefore, t h a t  the  court  below properly sustained the  de- 
m u r r e r  interposed by the  School Trustees and P a r k  Commissioners i n  
the i r  individual  capacities. 

T h e  judgment  below is  
Affirmed. 

-- 

F. L. KREEGER, HUGH PFAFF, R. C .  REED, C. R WATTS, FRANC 
STRUPE, GILBERT DOUB, J. H. NANCE, C. H. SMITHERMAN, H.  K. 
HENDRIS AND ALL OTHER TAXPAYERS A S D  CITIZEXS ~ I M I L A R L ~  SITI-ATED 
I N  OLD RICHhIOSD SCHOOL DISTRICT, v. DAN 1,. nRUMhIOND, 
B. E. WILSOX, E. C. GOODMAN, G. S. COLTRASE A N D  WILMA IIAT- 
THEWS, MEI~BERS OF FORSTTH COUSTT BOARCl OF EDUCATIOR', 
A S D  DR. RALPH BRIJITJET, FORSTTH COUSTY SVPERINTEXDENT 
OF SCHOOLS, a m  FORSTTH COUSTT BOARD O F  EDL'CATIOS, A 

CORPORATE BODY. 
(Filed 1 February, 1952.) 

1. Schools § 3a- 
A county board of education has the discretionary power. with the 

approval of the State Board of Education, to close a high school in a union 
school and transfer the high school pupils to other hig.h schools in adjoin- 
ing districts provided there is a consolidation of the il stricts involved and 
a finding as  to the adequacy of the school facilities in the consolidated 
district or districts. G.S. 115-99. 

The courts will not interfere with the action of the school authorities 
in creating or consolidating school districts unless the authorities act 
contrary to law or there is a manifest abuse of discret on on their part. 

3. Same- 
A county board of education has discretionary po'rer to close a high 

school in a union school and thus change the d i s t~ ic t  from a union or high 
school district to an elementary school district. 

4. Schools 5 b  

The require~nent that one or inore public schools be maintained in each 
school district for a t  least six months in every yea], does not apply to 
high schools. Constitution of N. C., Art. I S ,  sec. 3. 

5. Schools 3a- 

The power of the State Board of Education to transfer students from 
one district to another, G.S. 115-352, contenlplates a iransfer of students 
for a single year, or from year to Fear, and the s tatut?  has no application 
to a permanent transfer of high school students from a union school to 
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high schools in adjoining districts, which map be done by the county board 
of education wit11 the approval of the State Eoard of Education by a con- 
solidation of high school districts. The State Board of Education is not 
a necessary party in an action to determine the power of a county board 
to order such consolidation. 

,APPEAL by plaintiffs from Pless, J., September Term, 1951, of 
FORSYTH. 

This is a controversy arising out of an  order duly passed by the Board 
of Education of Forsyth County on 18 July, 1950, to C ~ O F ~ ?  Old Richmond 
High School and transfer the high school pupils to Old Town a i d  Rural  
Hall  school districts. Both the elementary and high school grades have 
been taught a t  Old Richmond High School for many years. I t  has been 
what is known as a union school. The Board set forth in its resolution 
that Old Richnlond High School had less than  one hundred students; that  
because of the smallnes4 of the school the State Board of Education has 
refused to furnish a vocational home economics teacher, and that  what- 
ever training the pupils obtain in that  field must be obtained from a 
teacher in another department. The Board found i t  would be for the 
best interest and advantage of the pupils of Old Richmond High School 
to transfer them to a larger high school ; that  it  would result in a saving 
of money in the operation of the schools to close the Old Richmond High 
School and transfer its pupils to either Old Town High School or Rural  
Hall  High School, and i t  was so ordered. 

On 1 September, 1950, i t  appearing that  additions to  the Old Town 
and Rura l  Hall  High Schools, which were under construction a t  that  
time, would not be completed and ready for use a t  the opening of school, 
the Board ordered that  Old Richmond High School be kept "open for one 
more year, that  is, the year 1950-1951." 

A delegation from Old Richmond High School appeared before the 
Board of Education of Forsyth County on 6 August, 1951, and requested 
the Board to rescind its action of 1 September, 1950, and to continue the 
school for another year. The Board declined the request. 

The delegation appealed from the action of the Board of Education of 
Forsgth County to the State Board of Education, and was given a hear- 
ing in Raleigh on 6 September, 1951. After hearing the arguments in 
said cause, the State Board of Education approved the action of the 
Board of Education of Forsyth County to transfer the high school pupils 
of the Old Richmond High School to  the Old Town and Rura l  Hal l  High 
Schools. 

The plaintiffs had theretofore, on 24 August, 1951, obtained a tempo- 
rary restraining order against the defendants, enjoining them from inter- 
fering with the operation of a high school a t  Old Richmond and directed 
them to appear before the Honorable J. Will Pless, J r . ,  Judge presiding 
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and holding the courts of the Eleventh Judicial District, at  10 o'clock 
am., on the 10th day of September, 1951, and show cause, if any they 
have, why the order should not be made permanent or continued until the 
final hearing. 

The plaintiffs, on 17 September, 1951, filed a motion to make the State 
Board of Education a party defendant, but it does not appear of record 
that a ruling thereon was requested in the court below or that the pending 
motion was called to the attention of the trial judge. 

The cause came on for hearing before his Honor on 19 September, 
1951, and upon a consideration of the affidavits and argument of counsel, 
the court held as a matter of law that the Board of Education of Forsyth 
County had the authority to make the order closing Old Richmond High 
School and to transfer the students therefrom to Rural Hall and to Old 
Town High Schools. And his Honor found as a fact that in making the 
order, the Board of Education of Forsyth County did not abuse its discre- 
tion, nor did it act in bad faith, and that the said order is in all respects 
lawful. Whereupon, the court dissolved the restraining order. 

The plaintiffs appeal, assigning error. 

B u f o r d  T .  Henderson  for plaintif fs,  appellants.  
Has t ings  c f  Booe and  Deal ,  H u t c h i n s  d Min0.r for defendants ,  ap-  

pellees. 

DEPIST, J. The question presented is whether the board of education 
in a county may, in its discretion, with the approval of the State Board 
of Education, close a high school in a union school and transfer the high 
school pupils to other high schools in adjoining districts. 

Prior to the enactment of Chapter 562, Public Law3 of 1933, this Court 
held in the case of Clark  o. M c Q u e e n ,  195 N.C. 714, 143 S.E. 528, that 
the board of education in a county, in this State, had the power, in the 
exercise of its discretion, to discontinue a high school in a union school, 
theretofore established by such board, in a school district of its county, 
and to transfer the high school to an adjoining district within the county, 
citing C.S. 5428, now G.S. 115-54, and C.S. 5437, now G.S. 115-61. 

However, Chapter 562 of Public Laws of 1933, section 4, abolished "all 
school districts, special tax, special charter, or otherwise," as then con- 
stituted for school administration or for tax levying pilrposes and declared 
them to be nonexistent. The Act further provided, "the State School 
Commission in making provision for the operation of the schools shall 
classify each county as an administrative unit and s '~a l l  with the advice 
of the county boards of education redistrict each county, thereby making 
provision for such convenient number of school districts as the Commis- 
sion may deem necessary for the economical administration and operation 
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of the State school system and shall determine whether there shall be 
operated in such district an elementary or a union school.'' 

The Public Laws of 1939, Chapter 355, as amended, now designated as 
the School Law of 1939, and codified as G.S. 115-347, ef seq., through 
382, directed the State Board of Education, in section 5 of the Act, G.S. 
115-352, to classify each county as an  administrative unit, and with the 
advice of the county boards of education, to make a careful study of the 
district organization, as the same was constituted under the authority 
of section 4 of Chapter 562 of the Public Laws of 1933, as modified by the 
subsequent school machinery act. This section also contains these perti- 
nent provisions : "The state board of education may modify such district 
organization when i t  is deemed necessary for the economical administra- 
tion and operation of the state school system and i t  shall determine 
whether there shall be operated in such district an elementary or a union 
school. . . . School children shall attend school within the district in 
which they reside unless assigned elsewhere by the state board of educa- 
tion. I t  shall be within the discretion of the state board of education, 
wherever it shall appear to be more economical for the efficient operation 
of the schools, to transfer children living in one administrative unit or 
district to another administrative unit or district for the full term of such 
school without the payment of tuition: Provided, that  sufficient space 
is available in the building of such unit or district to which the said 
children are transferred: Provided further, the provision as to the non- 
payment of tuition shall not apply to children who hare  not been trans- 
ferred as set out in this section." 

The School Law of 1939 did not repeal the provisions of Chapter 136 
of the Public Laws of 1923 and the amendments thereto, now codified as 
G.S. 115-1, et seq., through 339, except to the extent of any conflict 
therewith. 

I n  G.S. 115-10, being section 4 of the 1923 Act, a union school is defined 
as a school embracing both elementary and high school grades. And the 
duty to provide an  adequate school system for all the children of a county, 
as  directed by law, is rested in the county board of education. G.S. 
115-54. And G.S. 115-56 provides: "The county board of education, 
subject to any paramount powers vested by law in the state board of edu- 
cation or any other authorized agency, shall have general control and 
supervision of all matters pertaining to the public schools in their respec- 
tive counties, and they shall execute the school laws in their respective 
counties. . . ." 

Furthermore, G.S. 115-99 contains the following provisions : "The 
county board of education is hereby authorized and empowered to con- 
solidate schools located in the same district, and, with the approval of 
the state board of education, to consolidate school districts, over which 
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the board has full control, whenever and wherever in its judgment the 
consolidation will better serve the educational i n t e re s :~  of the county or 
any par t  of i t :  Provided, existing schools having suitable buildings shall 
not be abolished until the county board of educatioi has made ample 
provisions for transferring all children of said school to some other school 
in the consolidated district." 

'ITnder our present statutes pertaining to the operalion and control of 
our public school system, we have two methods wherel~y a school district 
may be changed. Under the provisions of G.S. 115-352, the State Board 
of Education may modify a district organization when i t  is deemed neces- 
sary for the economical administration and operation of the state school 
system, and in the modification of a district the State 13oard of Education 
shall determine whether an  elementary or union school shall be operated 
therein. And under the provisions contained in G.S. 115-99, a county 
board of education is authorized and empowered to consolidate schools 
located in the same district, and, with the approval of the State Board 
of Education, a county board of education may consolidate districts over 
which the board has full control, whenever and wherever in its judgment 
the consolidation will better serve the educational interests of the county 
or any par t  of it. 

And, unless the school authorities act contrary to law, or there is a 
manifest abuse of discretion on their part, the court< mill not interfere 
with their action in creating or consolidating school districts, or  in the 
discharge of any other discretionary duty conferred upon them by law. 
Gore v. Columbus County ,  232 N.C. 636, 61 S.E. Pd 890; Feezor v. Sice- 
l o f ,  232 N.C. 563, 61 S.E. 2d 714; Messer z*. Smathers ,  213 N.C. 183, 
195 S.E. 376; Moore v. Board of Education,  212 N.C. 499, 193 S.E. 732; 
A f k i n s  v. M c A d e n ,  229 N.C. 752, 51 S.E. 2d 484; Crabtree 21. Board of 
Educaf ion ,  199 N.C. 645. 155 S.E. 550; Clark z3. X c Q  Leen, supra;  Board 
of Edz~cat ion  v. Pegram,  197 N.C. 33, 147 S.E. 622 ; Board o f  Education 
v. Forrest,  190 N.C. 753. 130 S.E. 621; School Commissioners 21. Alder- 
men, 158 N.C. 191, 73 S.E. 905; A7ewton c. School Ccmmi t tee ,  155 N.C. 
186, 73 S.E. 886; 17enub7e c. School Commit tee,  149 N.C. 120, 62 S.E. 
902. 

'The appellants contend that  students cannot be trrmsferred from the 
school district i n  which they reside to another disti'ict, except by the 
State Board of Education in the manner provided by G.S. 115-352. I n  
our opinion the provisions contained in this section cf the statute, with 
respect to the transfer of students from one district to another, have no 
application to the fact. presented on this appeal. This statute contem- 
plates a transfer of students for a single school pear, or from year to year, 
and simply provides that when the State Board of Education orders such 
transfer, the pupils inr-olved shall not be required to  pay tuition. 
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The transfer contemplated and authorized by the resolution of the 
Board of Education of Forsyth County is tantamount to the abolition of 
the Old Richmond district as a union or high school district, but does not 
affect its continued existence as a n  elementary school district. 

The Constitution of this State, Article IX, section 3, requires the 
maintenance of one or more public schools in each school district for a t  
least six months in  every year, but this mandate does not apply to high 
schools. Elliott v. Board of Equalization, 203 N.C. 749, 166 S.E. 918; 
Clark v. McQueen, supra. 

I t  is provided, however, in G.S. 115-352, that  school children shall 
attend school within the district in which they reside unless assigned else- 
where by the State Board of Education. And, as we have heretofore 
pointed out, the authority vested in the State Board of Education in  this 
section, with respect to the transfer of students, did not contemplate the 
permanent transfer of an entire school. The  transfer of an  entire high 
school where the student body is to be divided between two other high 
schools, in our opinion, requires a modification of the high school districts 
involved by the State Board of Education, as provided in G.S. 115-352, 
or a consolidation of the area in which a union or high school is no longer 
to  be maintained, with some other district or districts. Such consolida- 
tion may be made by a county board of education with the approval of 
the State Board of Education. G.S. 115-99. 

Therefore, we hold that  as a prerequisite to the enforcement of the 
order to close the high school presently operated as a union school in Old 
Richmond district, the area in this district must be consolidated in a 
manner provided by law, with some other high school district or districts. 
The entire area, or  any part  thereof, may be consolidated with the Rural  
Hal l  High School district. Likewise, all or any par t  thereof may be 
consolidated with the Old Town High School district. This is a matter 
committed to the sound discretion of the school authorities. 

Furthermore, if the consolidation or consolidatioiis are to be made 
pursuant to the provisions contained in  G.S. 115-99, i t  should be made 
to appear that  ample school facilities have been provided in the proposed 
consolidated district or districts to which the children residing in the 
Old Richmond district are to be transferred. 

We concur in the opinion of the court below to the effect that  in pass- 
ing the order to close the high school department in the union school in 
Old Richmond district, the Board of Education in Forsyth County acted 
in good faith, and that  the Board had the authority to make the order. 
We likewise concur in the judgment dissolving the restraining order. 
Even so, we hold that  the school authorities may not close the Old Rich- 
mond High School and transfer the high school students now residing in  
the Old Richmond district, as contemplated by the resolution passed by 
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the Board of Education of Forsyth County, adopted on 18 July, 1950, 
and approved by the State Board of Education on 6 September, 1951, 
unless and until the school authorities comply with the legal requirements 
pointed out in this opinion with respect to the modification or consolida- 
tion of the districts involved, and the findings relativc to the school facili- 
ties i n  the consolidated district or  districts to which the children are to 
be transferred. 

The motion pending in the Superior Court to makc the State Board of 
Education a party defendant, having never been ruled upon by the court 
below, the question as to whether such Board is a necessary party to this 
action, is not before us. However, the State Board of Education is not a 
necessary party to a complete adjudication and settlement of the questions 
raised on this record. 

Except as modified herein, the judgment of the court below is affirmed. 
Modified and affirmed. 

WISCASSETT MILLS COMPANY v. EUGENE G. SHAW, COMMISSIOIVER OF 

REVENUE OF THE STATE OF NORTH CAROLINA. 

(Filed 1 February, 1952.) 
1. Taxation 29- 

An expense must be an ordinary and also a necesss ry expense, and must 
ordinarily relate in a substantial way to the cost of current operations in 
order to be deductible in computing taxable income. G.S. 105-147.1. 

2. Same- 
Plaintiff corporation paid a large sun1 to a municipality in order to hare 

the municipality extend its water and sewer lines through the public streets 
to plaintiff's property and permit plaintiff to make (connections therewith 
for the purpose of increasing the amount of water arailable for plaintiff's 
nmmfacturing processes and also to provide better fire protection and 
water and sewerage facilities in its mill village. I le ld :  Plaintiff's payment 
to the municipality is a capital expenditure and is not deductible as a 
current operating expense under G.S. 105-147.1. 

3. Same- 
A lump sum payment to a municipality to have it extend its water and 

sewer lines to plaintiff's property and permit plaintiff to make connections 
therewith for the purpose of furnishing plaintiff additional water for its 
manufacturing processes and additional fire protection and sewerage serv- 
ice to the houses of its mill village, cannot be deducted as "rentals and 
other payments" under the provisions of G.S. 105-147.2, since the statute 
relates to rentals accruing from year to year. 
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A lump sum payment to a municipality to have it extend its water and 
sewer lines to plaintiff's property and permit plaintiff to make connections 
therewith for the purpose of furnishing plaintiff additional water for its 
manufacturing processes and additional fire protection and sewerage serv- 
ice to the houses of its mill village may not be deducted as a general con- 
tribution to a municipality under G.S. 105-147.9% when such payment was 
made prior to the enactment of the 1949 amendment. 

5. Statutes 9 5a- 
Where a statute contains no technical language it must be interpreted 

in accordance with the ordinary and common understanding of the words 
used. 

6. Taxation 3 29-  

Where a taxpayer donates property for charitable and educational pur- 
poses it may deduct the value of such property a t  the time of its donation 
and the deduction may not be limited to the original cost of the property 
to the taxpayer. G.S. 105-147.9. 

The rule that a taxpayer may deduct the value of property donated for 
charitable or educational purposes as of the time of the donation is not 
affected by G.S. 105-144, which relates solely to the mode of ascertaining 
realized capital gains or losses in computing taxable income. 

APPEAL by plaintiff and defendant from Clement, J., a t  May Term, 
1951, of STANLY. 

Civil action to  recover for income taxes paid under protest by the 
plaintiff, heard on an  agreed statement of facts without the interrention 
of a jury. (The case was here on former appeal involring demurrer to 
the complaint, 233 N.C. 71, 62 S.E. 2d 487). 

These in substance are the admitted facts: 
1. The plaintiff is a corporation with principal office in Stanly County, 

North Carolina, where i t  operates spinning and knitting mills in and 
near the City of Albemarle. 

2. That  during fiscal year 1946 the plaintiff by deed of gift conveyed 
to the Stanly County Hospital, Inc., i n  fee simple from its property near 
its plant, a large tract of land which is  now being used for hospital pur- 
poses; that  the Stanly County Hospital, Inc. is a corporation organiyed 
and operated exclusively for charitable, scientific, and educational pur- 
poses, no par t  of the earnings of which inures to the benefit of any pri- 
vate stockholder or  individual; that  the reasonable market value of the 
land on the date of the gift was $23,500; that  the land cost the plaintiff, 
when acquired by i t  i n  1898, $278.40. 

3. That  during fiscal year 1947, the plaintiff, by deed of gift conveyed 
to the Board of School Commissioners of the City of Albemarle in fee 
simple a large tract of land on which a new school building mas erected; 
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that the land was conveyed for the purpose of, a i d  is being used ex- 
clusively for, literary, scientific and educational pu-poses; that the land 
at  the time of the gift to the School Board had a reasonable market value 
of $6,000; that the land cost the plaintiff, in 1898, the sum of $225.00. 

4. That sometime prior to the end of fiscal year 1946, the requirements 
of the plaintiff's business made it obligatory for it ;o increase the water 
supply at  its yarn mill for the purppse of providing needed additionnl 
water for use in the manufacturing processes, for tkLe purpose of provid- 
ing better fire protection, for the purpose of providing additional water 
and ,sewerage facilities in the mill village to make it possible to improve 
the sanitary conditions and the living conditions c~f the plaintiff's em- 
ployees who live in plaintiff's houses, and for the purpose of providing 
better fire protection in the area where the plaintiff's houses are located. 

5. In order to provide adequate water and sewerage facilities for these 
needs, an understanding was reached between the C ty of Albemarle and 
the plaintiff, whereby the City agreed to extend, and did extend, its water 
and sewer lines through the public streets and public roads at and about 
the plaintiff's plant and mill village, and made it po!gsible for connections 
to be made therewith by the plaintiff, for which the plaintiff agreed to 
pay and did pay to the City the total sum of $78,000, of which amount 
$60,000 was paid during fiscal year 1946, and $18,300 was paid during 
fiscal year 1947. No part of the city's water and sewer lines was con- 
structed on plaintiff's property. 

6. That in the State income tax return for fiscal year 1946, the plain- 
tiff claimed as a deduction the $23,500 item referred to in paragraph 2 
hereof, which represents the reasonable market value of the land con- 
veyed to the Stanly County Eospital, Inc, on the dtlte of the gift. This 
deduction was disallowed by the defendant, and in lieu thereof a deduc- 
tion of only $278.40 was allowed, representing the cost of the land at  the 
time of its acquisition. The plaintiff also claimed a deduction of the 
$60,000 item, referred to in  paragraph 5 hereof, paid to the City of 
Albemarle in fiscal year 1946 as inducement for the extension of the 
water and sewer lines. This item was disallowed in to to  by the defendant. 

7. That in the State income tax return for fiscal year 1947, the plain- 
tiff claimed as deductions (1) the $18,000 item refe:.red to in paragraph 
5 hereof, paid to the City of Albemarle that year in respect to the water 
and sewer lines; and (2)  the $6,000 item referred to in paragraph 3 
hweof which represents the reasonable market value of the land con- 
wyed to the Board of School Commissioners of the City of Albemarle on 
the date of the gift. Both of these items were disallowed in to to  by the 
defendant. 

8. The contributions claimed by the plaintiff during the two fiscal years 
in question did not in either year exceed five per cen;um of the plaintiff's 
net income. 
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9. That  by reason of the disallowance of the several items claimed by 
the plaintiff as deductions for fiscal years 1946 and 1947, the defendant 
on 7 September, 1949, assessed additional income taxes and interest 
against the plaintiff for these years in the total amount of $7,311.89. 
This, the plaintiff paid under written protest on 7 October, 1949. And 
on 18 October, 1949, the plaintiff duly made written demand for refund. 
Thereafter and on 22 December, 1949, the defendant denied the claim 
for refund and refused to pay the sum demanded, and more than 90 days 
elapsed after demand before this action was instituted. 

Upon the facts agreed the court below concluded and entered judgment 
directing : 

1. That the sums paid to the City of Albcmarle in the total amount of 
$78,000 in connection with the City's water and sewer extensions are not 
deductible items under the income tax law, G.S. 105-147, and were prop- 
erly disallowed by the defendant, Commissioner of Revenue, and that  
the plaintiff was not entitled to recover any of the additional taxes and 
interest assessed and collected on account thereof. T o  this ruling, and 
the portion of the judgment sustaining it, the plaintiff excepted. 

2. That  the two tracts of land donated to the Board of School Com- 
missioners of the City of Albemarle and to the Stanly County Hospital, 
Inc., respectively, are deductible under the State income tax law, G.S. 
105-147 (9),  a t  their fair  market ralue on the date of each donation, as 
claimed by the plaintiff; tha t  the plaintiff is entitled to recover the addi- 
tional taxes and interest paid by the plaintiff on account of the defend- 
ant's previous assessment as to these two pieces of property, thus entitling 
the plaintiff to a refund of $1,994.69 with interest thereon at the rate of 
six per centum from 7 October, 1949, unti l  paid, and judgment was 
entered directing a recovery of this amount in favor of the plaintiff and 
against the defendant. T o  this ruling, and the portion of the judgment 
sustaining it, the defendant excepted. 

The  plaintiff and the defendant, both har ing  excepted as herein set 
out, appealed to this Court, assigning errors. 

M'. H. Beckerdite and E. T.  Bos f ,  Jr., for  plaintiff. 
Harry  XcMul lnn ,  Afforney-Grneral ,  James E. Tucker  and Harry  W .  

XcGalliard, dss i s fant  ,I t torneys-G~neral ,  for defendant. 

T h e  Plaint i f f 's  Appeal 

JOHKSON, J. The plaintiff corporation made contributions of $60,000 
and $18,000 in successire years to the City of Albemarle as inducement 
for the City to extend its water and sewer lines over its own streets to 
the plaintiff's mill and mill village. The plaintiff insists that  for income 
tax purposes each of these items was deductible in its entirety the year 
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of payment. The court below adopted the ~ i e w  that the payments were 
capital expenditures, and thus not deductible. The record as presented 
sustains this view. 

1. The plaintiff places main reliance on its contention that these items 
were deductible as ordinary and necessary operating expenses under the 
provisions of G.S. 105-147.1. This statute provides that in computing 
net income there shall be allowed as a deduction: "A11 the ordinarv and 
necessary expenses paid during the income year ir, carrying on any 
trade o r  business. (Italics added). 

This Court has not been called uDon heretofore to determine what is or 
is not an "ordinary and necessary expense" within the meaning of this 
statute. Nor is i t  necessary in this case, or advisable for the annals, that 
we undertake to formulate an all-embracing definition of these words. 
This is so for the reason that what are "ordinary rind necessary" ex- 
penses necessarily vary in individual cases, and depei~d upon the nature 
of a particular business, its size, its location, its mode of operations, and 
to some extent the business customs and practices prevailing at the time 
and in the locality or area where the taxpayer operates. Therefore, in 
order to take care of the varying situations as they arise, the statute 
should be left flexible in form for application in individual cases accord- 
ing to the practical meaning of the statutory language. 

Examining the statute with this in mind, it seems clear that in order 
for an item of expense to be deductible it must be both an "ordinary" 
expense and a "necessary" expense, since these words are used con- 
junctively. Also of controlling significance is this plirase appearing in 
the statute: "in carrying on any trade or business." Here, the connota- 
tion is that the expense in order to be deductible must relate to the cost 
of ('carrying on" the business, and carrying on a business in  plain 
language means operating the business. Therefore, it would seem that 
an expense in order to be deductible within the purview of the statute not 
only must be an "ordinary and necessary'' business expense, but as a 
general rule it must relate in a substantial way to the costs of current 
operations,-to the costs of producing the gross incone from which the 
deduction is sought. 

u 

I t  is manifest that the statute does not sanction the deduction of an 
expenditure the underlying purpose and predominate sffect of which are 
to provide permanent improvements or betterments rez sonably calculated 
to enhance the value of the taxpayer's business or property for a period 
substantially beyond the year in which the outlay is made. Such an 
outlay is a capital expenditure, as distinguished from an item of normal 
operating business expense, and is not deductible for income tax pur- 
poses. See the following authorities relating to the interpretation of a 
substantially similar ~rovis ion in the Federal income lax law: 47 C.J.S., 
Intwnal Revenue, Sec. 153; 27 Am. Jur., Income Taxes, Sec. 95 (in- 
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eluding 1951 cumulative supplement) ; Welch v .  Helvering, 290 U.S. 111, 
78 L. Ed. 212; Deputy v. duPont, 308 U.S. 488, 84 L. Ed.  416; Prentice- 
Hal l  Tax Service, 1951, Par .  11-090. 

Ordinarily, the expense of installing sewers is  treated as a capital 
expenditure. Pau l  and Nertens, Law of Federal Income Taxation, 
Sec. 23.149. 

It seems to be conceded that  if the plaintiff had laid water and sewer 
mains on its own property, the outlay therefor would be classified as a 
capital expenditure, to be depreciated on an  amortization basis over a 
period of years. Here, however, the plaintiff urges that  the general rule 
as to capital expenditures does not apply for the reason that  the plaintiff 
does not own the property on which the water and sewer mains were laid, 
and that the plaintiff has no title thereto nor equity therein. Neverthe- 
less, we do not think the fact that  the plaintiff does not own the property 
on which the mains were laid and did not by contractual arrangement 
with the City acquire some ~ e s t e d  property rights therein in return for 
the sums paid to the City should have the effect of transforming these 
capital expenditures into ordinary and necessary business expenses to be 
written off entirely within the year. 

2. Nor is the plaintiff entitled to write off the controverted items as 
"rentals or  other payments" under the provisions of G.S. 105-147.2. 
Indeed, it may be doubted that  this statute has relevant application to 
the instant items. The statute by its express language allows the deduc- 
tion only of such "rentals or  other payments required to be made as a 
condition of the continued use or possession for the purpose of the trade 
of property to which the taxpayer has not taken or is not taking title, or  
in which he has no equity.'' 

Necessarily. then. it would seem that  the statute was intended to pro- " ,  
vide for the deduction only of "rentals or other payments" as and when 
the items accrue from year to year, and in no event may this statute be 
interprete3 as authorizing the deduction in one year of a prepayment of 
rentals or other like charges for a period of years in advance. This is in 
accord with what is said in 27 Am. Jur. ,  Income Taxes, Sec. 96, com- 
menting on the Federal statute which is similar to our State statute: - 
"Rentals required to be paid for the use or possession of business prop- 
erty, not owned by the taxpayer and in which he has no equity, may 
usually be deducted in computing income tax. However, where an  
~xpenditure made by a lessee is in the nature of an  investment i n  prop- 
erty used ir, his trade or business, or  is the cost, or par t  of the cost, of 
the lease itself, it  cannot be deducted in to to from the lessee's taxable in- 
come as an expense for the year in which i t  occurred, but must he re- 
corered in aiinual allowances. Thus, advance rentals and bonuses. the 
price paid for an  assignment of a lease, and other similir  expenditures 
by a lessee are 'lot deductible as  ordinary and necessary business expenses 
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in the year of payment, but are required to be spread over the entire life 
of the lease." 

Nor may the controverted items be deducted as general contributions 
to a municipality under the provisions of Chapter 392, Section 3, sub- 
section (c) ,  Session Laws of 1949, now codified as G.S. 105-147.9%. 
This is so because the items relate to taxes which accrued in 1946 and 
3 947, prior to the enactment of this amendment. 

This record indicates that  after the water and :sewer mains were ex- 
tended to the mill and mill village, the plaintiff made installations a t  
the mill by which i t  materially increased the coniiumption of water a t  
the dyeing plant and improved fire protection facilities through its then 
existing sprinkler system. The details of these installations are not 
sho~vn by the record. However, i t  does appear therefrom that  the plain- 
tiff installed running water and bathroom facilitier in 439 of the village 
houses which previously were without these facilities. These installa- 
tions represent capital betterments on property a1:tually owned by the 
plaintiff. The question whether the plaintiff may treat the contro- 
verted payments to the City as items of cost incidertal to the installation 
of thcze added facilities a t  the mill and in the rillage houses, for the 
purpose of depreciation or amortization under G.S. 105-147.8, is not 
presented for decision on this record. This questicn, if need be, may be 
~aaiced by motion in the cause below. 

On the plaintiff's appeal, the judgment below is 
Affirmed. 

The  Defendant's Appeal 

The plaintiff corporation by deeds of gift donated from its leal estate 
holdings a site for a public school and also a hospit:11 site. I t  i~ admitted 
that these gifts are deductible for income tax purposes. The question 

. posed by the appeal is vhether the value of this property for purposes 
of deduction is to be fixed as of the date of each gift, as contended by 
the plaintiff, or as of the date the plaintiff acquired the propertv in 1598, 
:I.. co~itendctl by the Commissioner of Rerenue. 'The court below held 
that  the ~ a l u e  as of the date of the gift controls, and we approve. 

G.S. 105-147.0 by its terms permits a corporation to deduct " c o n f r i b u -  
i i o ~ s  or g i f f s "  made to certain designated charitie~; and agencies "to an 
[rnzount not in excess of fire ( 5 % )  . . . of . . . 1 et income.' (Italics 
added). 

This statute contains no technical language. Thus, it  mmt be inter- 
preted in accordance ~ r i t h  the ordinary use and common urderstanding 
of the words used. C n b  Co. v. Charlofte, 234 K.C. 5i2,  68 S.E. 2d 433. 
.lccordinp to ordinary use, the "amount" of a gift and t le  value of a 
gift have the same meaning and effect. I t  follou.s, then, that when a 
contribution is made in property rather than in cash, the amount of the 
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gift, and the amount of the deduction, is the fa i r  market value of the 
property a t  the time of the gift. 

The principle here applied is in accord with the uniform interpretation 
and administration of the Federal Income Tax Law since 1923, and our 
statute, which first became effective in  1921, is substantially similar to 
the Federal act. See C. C. H. Pa r .  331.325. 

The rule here applied harmonizes with one of the fundamental prin- 
ciples that  undergirds the income tax law, and that is, that a taxpayer 
may not be taxed on the appreciation in d u e  of property until the gain 
is realized. Here, the theory is that  no gain is realized by a taxpayer 
when he gives property away. Stanley and Kilcullen, The Federal In-  
come Tax, Sec. 23 (o) ,  p. 90. See also Rabkin and Johnson, Federal 
Income Gift and Estate Taxation, Qol. 2, Sec. 59.05; C. C. H. Pa r .  
331.325. Nor does the rule here applied in any way impinge G.S. 
105-144. This statute has to do only with fixing for tax purposes the 
mode of ascertaining realized gains or losses sustained in respect to the 
disposal of property. Hence the statute is not applicable to the instant 
case. 

This rule also rests upon considerations of sound public policy. I t  
encourages, within reasonable limits, gifts to charities and benevolences. 
These gifts, for the most part, by indirection lighten the load of tax- 
supported public scrl-ice.; and it is always within the power of the lam- 
making body to prel-ent abuses by controlling both the amount of de- 
ductible contributions that a taxpayer may make and also by restricting 
the ohjects to which these contributions map  be made. 

On the defendant'c appeal, the judgment below is 
Affirmed. 

pEAR1, IAJIBERT. A D ~ S I S T R A T R I X  OF TEE ESTATE OF FARRELI, C' LAM- 
BERT. r .  EDWIS P. SCHELL, DAVID R. WALKER AND USIOS PA-  
C I F I C  RdII,ROAID C O M P A S T ,  IIYC. 

(Filed 1 February, 1952.) 
1. Process § 8c- 

In order to acqniie .il~ri.;dic.tion of a foreign corporation by service of 
process mltler G S 1-97. tllr corporation must he doing business in this 
Stnte nntl i t  n ~ n i t  Ije prewnt i n  this Stnte in the person of an authorized 
officer or agent. 

A foreign corpor:ltion is prewnt and doing business in this State through 
an authorixetl officer or agent within the purview of G S. 1-9'7 when it has 
an officer or agent here who e~ercises some control orer and discretionary 
pan-er i n  respert to solne function for which the corporation mas created 
and not mere13 one incidental thereto. 
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3. Same-- 
A foreign railroad corporation without property in this State is not 

doing business in this State within the purview of G.S. 1-97 by advertising, 
soliciting, and creating good will here, and its agent whose duties a re  
limited to inducing local shippers to request that  their shipments to other 
parts of the country be so routed that the railroad company would con- 
stitute one of the connecting carriers, is not a n  agent upon whom process 
may be served, such activities being purely incidental to its business as  a 
common carrier. 

4. Same-- 
A finding that  the agent of a foreign railroad corporation upon whom 

process was served was authorized to conduct generally the business of the 
railroad in this State cannot support the conclusion that  he was a n  "agent" 
within the purview of G.S. 1-97 for the purpose of service of summons 
when the railroad has no property in this State, and its business here is 
limited to the creation of good will. 

A finding that  the agent of a foreign railroad corporation in this State 
was authorized to adjust grievances cannot support the conclusion that  he 
was an agent upon whom process could be served within the purview of 
G.S. 1-97 when the nature of the "grievances" is not disclosed and it  is 
apparent from the particular Andings that the corporation was not con- 
ducting any business in this State upon which "grievances" might be 
adjusted in the conduct of its business as  a common carrier. 

6. Evidence § 5- 

I t  is a matter of common knowledge that  consignors ordinarily adjust 
their complaints with the initial carrier and that consignees ordinarily 
do so with the delivering carrier. 

7. Pleadings 5 31 : Appeal and  Error 401- 
Motion to strike particular allegations of the complr~int which are  clearly 

impertinent and irrelevant should be allowed, and the refusal of the motion 
will be reversed when the matter is sufficientiy prejudicial. 

~ P P E A L  by defendants f r o m  Phillips, .T., August  Y'errn, 1951, BURKE. 
Civil action to  recover damages f o r  the  alleged wrongful  death of 

plaintiff's intestate, heard on motion made b y  the corporate defendant, on 
special appearance, t o  dismiss f o r  want  of service of process, and  on 
motion by  the  individual defendants to  s t r ike cer tain portions of para -  
g r a p h  5 of the  complaint.  

Plaintiff's intestate was a passenger on a n  automobile belonging t o  the 
defendant  Walker  and being operated by  defendant  Schell. T h e  auto- 
mobile collided wi th  a bridge a n d  plaintiff's intestate was killed. Negli- 
gence i n  the  operation of the  automobile by Schell is alleged. 

I t  is f u r t h e r  alleged t h a t  defendant  Walker  was a t  t h e  t ime t ravel ing 
freight  and  passenger agent  of the  corporate defendar t whose duties were 
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"to cultivate good will among manufacturers' representatives in Western 
North Carolina and other ~ o i n t s  for  and on behalf of the said Union 
Pacific Railroad Company with a view of inducing the routing or ship- 
ment of freight from such manufacturers over the lines of said Union 
Pacific Railroad Company, to solicit business for said railroad, to adjust 
grievances and generally to conduct the business of said railroad in this 
State"; that  plaintiff's intestate was co-manager in the traffic department 
of Drexel Furniture Company, having authority to direct and control the 
routing of shipments of furniture from Drexel Furni ture  Company to  
points on the West Coast; that  on the night of the accident, Walker was 
entertaining Lambert and other shipper representatives in furtherance of 
his duty to foster good will and p&&ote t h e  interests of his employer; 
and that  the automobile was being operated by Schell, with the approval 
of Walker, in the course and as a par t  of said entertainment. Walker 
maintains offices in Winston-Salem, N. C. 

Summons as to the corporate defendant was returned endorsed by the 
sheriff "Served 5/10/51 . . . and by delivering a copy of Summons & 
Complaint to David R. Walker, as Passenger & Travelling Freight Agent 
of the Union Pacific Railroad Co. Inc." 

On J u n e  1951 defendant railroad specially appeared and moved 
the court to strike the return and declare said attempted service void and 
of no effect for  that  said Walker is not and was not a t  the time an  officer 
or agent or person upon whom process could be served upon defendant 
railroad and has no duties that do or would qualify him as such agent 
on whom such process could be served. The motion was supported by 
affidavits filed by said defendant. 

The individual defendants likewise moved to strike certain portions 
of paragraph 5 of the complaint as being irrelevant, immaterial, eviden- 
tiarp, redundant, and prejudicial. 

When the motions came on to be heard in the court below, the tr ial  
judge found the following facts: (1) That  the Union Pacific Railroad 
Company is a foreign corporation; (2 )  "That the said Union Pacific 
Railroad Company neither owns leases, or operates any line of railroad, 
nor any transportation facilities within the State of North Carolina, but 
that  its activities within the State of North Carolina consists (sic) of 

\ / 

the solicitation of freight and passenger business originating in or des- 
tined to points in North Carolina, which in the course of interstate and 
transcontinental transportation will be routed so as to  move over the lines 
of the Union Pacific Railroad Company while within the general terri- 
tory in which the lines of said company are located, as set forth in para- 
graph 3 hereof"; and ( 3 )  "That the said David R. Walker was a t  the - - 
time a freight and passenger agent and representative of said Union 
Pacific Railroad Company, whose duties and business as such agent and 
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representative were to  cultivate good will among manufacturers' repre- 
sentatives in Western Nor th  Carolina and other points for and on behalf 
of said Union Pacific Railroad Company, with a view and purpose of 
inducing the routing or shipment of freight from such manufacturers 
over the lines of said Union Pacific Railroad Company, to solicit business 
for said railroad, to adjust grievances, and generally to conduct the busi- 
ness of said railroad in this state." 

Upon the facts found the court concluded that  ( I )  said railroad is 
doing business within the State of North Carolina, ( 2  I defendant Walker 
is employed by it as a local agent within this State, :md (3 )  the service 
of process on said Walker as local agent was duly made and is and was a 
valid service of process. 

I:t thereupon denied the motion of the corporate cefendant, and said 
defendant excepted and appealed. 

The motion of the individual defendants to strike portions of para- 
graph 5 of the complaint was likewise denied, and said defendants ex- 
cepted and appealed. 

hfull ,  Patton 4 Craven for plaintiff appellee. 
Deal, Hutchins % illinor for defendant appellants. 

I~ARNHILL,  J. Finding of Fact  No. 2 (No. 4 in tht: judgment) quoted 
in the above statement of facts, contains the decisive facts in this case. 
There the judge details the nature and extent of the activities of the 
corporate defendant within this State. Defendant Walker is the local 
agent or  representative through whom the corporation acts in furtherance 
of the objectives there outlined. I s  he a local agent within the meaning 
of G.S. 1-97, upon whom process may be served, so as to subject the corpo- 
rate defendant to the jurisdiction of the courts of this S ta te?  This is the 
one question posed for decision on the appeal of the tTn.ion Pacific. 

Process issued out of a court of this State may be serred on a nonresi- 
dent under the "local agent" provision of G.S. 1-97 so as to subject it to 
the jurisdiction of the courts of this State only when i t  is present and 
doing business within this State through a duly authorized agent possess- 
ing general or limited authority to perform some of the functions author- 
ized by its charter. That  is, i t  cannot be served with process unless i t  can 
be "found" within the State, and it may be found within the State only 
when i t  is engaged in exercising in this State some of the functions for 
which the corporation was created, which are not purely incidental to the 
powers granted. Service Co. 11. Bank, 218 N.C. 533, 1 1  S.E. 2d 556; 
Cunningham v. Express Co., 67 N.C. 435; VThifehurs5 v. Kerr,  153 N.C. 
76, 68 S.E. 913; Schoenith, Inc., v. Manufacturing Co., 220 N.C. 390, 
17  S.E. 2d 350;  Plott v. Michael, 214 N.C. 665, 200 S.E. 429; Radio 



N. C.] FALL TERM, 1951. 2 5 

Sta t ion  v. Eitel-JfcC'ullough, 232 N.C. 287, 59 S.E.  2d 779 ; Tobacco Co. 
v. Tobacco Co., 246 U.S. $9, 62 L. Ed.  587. 

Briefly stated, where no property is seized or attached, there are two 
requisites to jurisdiction of a State court over a foreign corporation : (1 )  
the corporation must be doing business in the State, and (2 )  i t  must be 
present in the State in the person of a n  authorized officer or agent. 
Gloeser v. Dollar 8. S.  Lines, 256 N.W. 666 (Ninn. ) .  

Doing business in this State means doing some of the things or exercis- 
ing some of the functions in this State for which the corporation was 
created. R u a r k  c.  T r u s f  Co., 206 N.C. 564, 174 S.E. 441 ; Radio Strrfion 
v. Eifel-McCullough,  supra;  Harr i son  v. Corley,  226 N.C. 184, and cases 
cited. And the business done by it here must be of such nature and char- 
acter as to warrant the inference that  the corporation has subjected itself 
to the local jurisdiction and is, by its duly authorized officers and agents, 
present within the State. Tobacco Co. v. Tobacco Co., supra. 

A corporation performs the functions authorized by its charter through 
the medium of officers and agents, and an  agent of a foreign corporation 
through whom the corporation may be "found" within the State and 
upon whom service of process may be had so as to subject the corporation 
to the jurisdiction of the court is one who exercises some control over and 
discretionary power in respect to the corporate functions of the company. 
Service Co. I , .  B a n k ,  supra. 

",4 local agent is one who stands in the shoes of the corporation in 
relation to the particular matters committed to his care. H e  must be one 
who derives authority from his principal to act in a representative capac- 
ity, W a f s o n  I.. P ~ O I P  PO., 193 Pac., 222 (Wash.) ,  and who may be properly 
termed a representative of the foreign corporation. rCt. Cltrir. r .  C o x ,  106 
U.S., 350, 27 L. Ed., 222. -4nno. 113 A.L.R., 41. H e  must have the 
power to represent the foreign corporation in the transaction of some 
part of the business contemplated by its charter. Booz 7%.  T ~ a a s  (6 P. R. 
Co., 250 Ill., 376, 95 N.E., 460; and he must represent the corporation in 
its business in either a general or limited capacity. Pcferson 7%. Chicago 
R. I .  d P. R. Co., 205 17.S., 364, 51 L. Ed., 841. Thus the question is 
to be determined from the nature of the business and the extent of the 
authority given and exereiqed. L u r n b ~ r  Po. I ? .  Finance Co., 204 S. C., 
285, 168 S.E.. 219." Scrlticc C'o. 1 % .  RnnX,, supra : Plot t  c. ilIichrrel, supra;  
Conn. i%Iz~fzia7 L i f r  1 1 1 5 .  Co. 1%. ~qpr.ntle!y, 172 U.S. 602, 43 L. Ed. 569; 
Chicago noarc1 of Tradc  1 % .  FTtrrnmond E ~ P L V ~ O T  C'O., 19s rT.S. 424, 49 
L. Ed. 1111. 

I t  is well settled that  soliciting in a State by a foreign common carrier 
of the business o f  transporting persons and property between the states 
is not the doing or transaction of business within the State so as to bring 
the corporation within the jurisdiction of the local courts in an action 
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i n  personam, at least where such foreign railroad corporation has no line 
in  the State and does no business there other than soliciting business for 
interstate commerce, even though it maintains an office and employs an 
agent within the State, because this is merely incidental to the main 
business of the corporation. 18 Fletcher Cyc. Corpxations, Perm. Ed., 
382, sec. 8719; Green T. Chicago B. & Q.  R. Co., 205 U.S. 530, 51 L. Ed. 
916; Philadelphia d Reading R. Co. v. McKibbin, 243 U.S. 264, 61 L. Ed. 
710; Anno. 46 A.L.R. 583, and 95 A.L.R. 1480; 34 IMich. Law Rev. 979. 
(See other cases cited in Fletcher.) 

Thus the maintenance of an office and the emplclyment by a foreign 
corporation of a "district freight and passenger agent to solicit and pro- 
cure passengers and freight to be transported over defendant's line," and 
having under his direction "several clerks and varicus traveling passen- 
ger and freight agents" has been held not to constitute "doing business 
within the state." Philadelphia & Reading R. Co. :J .  McKibbin, supra; 
18 Fletcher Cyc. Corporations 384. 

While the judge found that Walker's duties in part were "generally 
to conduct the business of said railroad in this state," the business of "said 
railroad" conducted within this State is spelled out in particularity. I t  
includes the commission of no act, or the performance of no duty, which 
would constitute "doing business" such as would sul~ject i t  to the juris- 
diction of the courts of this State. 

On this record defendant Walker, as agent of the corporate defendant, 
was not authorized to issue a bill of lading or sell a ticket or route a ship- 
ment or do anything else that constitutes a part of the usual and ordinary 
business of a common carrier, for the Union Pacific has no part of its 
railroad in this State and is engaged in no business here which requires 
or necessitates any such activity on the part of any of its agents. 

The duty assigned to him was to induce local shippers to request that 
their shipments to and from the Pacific Northwest be so routed that the 
Union Pacific would constitute one of the connecting carriers. To accom- 
plish this objective, he was engaged in advertising, soliciting, and creating 
good will for and on behalf of his principal. These are activities which 
are purely incidental to the business of a common carrier, as they are to 
any other large business enterprise. 

Likewise, it is alleged in the complaint, and the court found, that it 
was the duty of Walker "to adjust grievances." IIowever, the nature 
of the "grievances" is not disclosed, and it is neither alleged nor found 
that he ever adjusted any type or kind of grievance against the corporate 
defendant. I t  is a matter of common knowledge that consignors ordi- 
narily adjust their complaints or grievances with the initial, and the 
consignees with the delivering, carrier. The Union Pacific maintains 
neither position within this jurisdiction. Therefore, in view of its lim- 
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ited activities within this State, as found by the court, this allegation 
and finding must be deemed too general and indefinite to have any sub- 
stantial meaning. I t  is the statement of a conclusion rather than the 
statement of a fact. 

I t  follows that the corporate defendant is not doing business or main- 
taining a local agent within this State so as to render it amenable to 
process issued in this cause. The conclusion to the contrary made by the 
court below is unsupported by the evidence offered or the facts found and 
must be reversed. 

Paragraph 5 of the complaint does not contain the allegation of a 
single ultimate fact necessary to a statement of plaintiff's alleged cause 
of action. Some of the facts there stated are evidentiary in nature and 
some are wholly irrelevant. The competency of evidence in respect to 
still others will perhaps depend upon the developments at  the trial. The 
admissibility of evidence in respect thereto is best left to the trial judge. 

But the defendants do not seek to strike the paragraph as a whole. 
They seek only to strike allegations (1)  referring to one Newton, a co- 
employee of plaintiffis intestate, ( 2 )  of the rapid advancement of plain- 
tiff's intestate in his employment, ( 3 )  the duty of Walker to solicit plain- 
tiff's intestate and others, and (4)  prior entertainments by Walker of 
plaintiff's intestate. 

The references to Newton are clearly impertinent and irrelevant. The 
other allegations to which objection is entered are evidentiary and repe- 
titious. Evidence in respect thereto may be tendered at  the hearing in 
support thereof under the allegations contained in paragraph 4 of the 
complaint. The injection of matter relating to Newton is sufficiently 
prejudicial to warrant a reversal of the judgment on the motion to strike. 
Hinson v. Britt, 232 N.C. 379, 61 S.E. 2d 185. 

On both appeals the judgment entered is 
Reversed. 

IN RE WILL OF FRANK ELLIS. 

(Filed 1 February, 1952. ) 
1. Wills § 16- 

The probate of a will in common form is ex parte. and while conclusire 
until set aside in a proper proceeding, it is subject to caveat at the time 
of probate or at  any time within seven years thereafter by any person 
entitled under the will or interested in the estate, G.S. 31-32, or the will 
may be probated per testes without probate in common form. 
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The clerk may probate a will in solemn form without a verdict of the 
jury where all interested parties are cited to appear or they come in volun- 
tarily, provided such parties raise no issue of fact; t a t  where issues of 
law and of fact, or issues of fact are raised by any party denying the 
validity of the will, the issue of devieavit vel  non is raised and must be 
tried by a jury, and in such instance trial by jury map not be waived by 
any of the parties nor niay nonsuit or a directed verdi-t be entered. G.S. 
1-273. 

The clerk refused to probate the paper writing in question in common 
form because of the testimony of one of the subscribing witnesses that he 
did not sign same in the presence of testator. No appeal was taken by 
propounder. Thereafter the widow flled a petition for probate in solemn 
form, and citation to interested parties wns duly issued and served. Upon 
like testimony the clerk refused to admit the paper writing to probate in 
solemn form. Held: The parties are not bound by i:he findings of the 
clerk, since an issue of fact was raised by the parties which must be deter- 
lnined by the jury upon the issue of devisavit vel  non. 

4. Wills g$ 24- 
Testimony of a subscribing witness that he did not sign the paper writing 

in the presence of testator is not conclusive, but the contrary may be 
shown by other testimony. 

APPEAL by petitioner from Stevens, J., May Term, 1951, of DURHAM. 
The facts pertinent to this appeal are as follows: 
1. F r a n k  Ellis died on 20 November, 1948, leaving a paper writing 

purporting to  be his last will and testament, witnessed by Robert F. 
Adcock and Lonnie Maynard. This paper was presen-ed to the clerk of 
the Superior Court of Durham County for probate in common form, but 
the witness Maynard testified that  he did not sign the paper writing in 
the presence of the testator, whereupon the clerk refused to probate the 
paper. N o  appeal was taken by the propounder. 

2. Thereafter, on 17 January ,  1949, Mrs. Mary Ellis, widow of the 
testator and one of the chief beneficiaries under his purported will, filed 
a petition before the clerk of the Superior Court for probate of the in- 
strument in solemn form, and prayed that  citation be issued to all inter- 
ested parties to come in and contest the probate of said paper writing if 
they so desired. The devisees and legatees named in the purported will 
are Mary Ellis, Lera Ellis Williams, Dora Ellis A d c ~ c k ,  Beadie Ellis, 
Otho J. Ellis, and Levi J. Ellis. 

3. On 19 February, 1949, the clerk held a hearing on the petition. The 
citation "to come and see proceedings," had been duly issued and served 
on the interested parties, and the respondents Levi Ellis, Lera Ellis Wil- 
liams, and Dora Ellis Adcock had theretofore filed a n  answer to the cita- 
tion denying that  the paper offered for probate is the last will and testa- 
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ment of Frank Ellis, deceased. The evidence taken before the clerk 
discloses that Garland E. Adcock prepared the purported will at the 
request of Frank Ellis, on 25 June, 1948, in the home of the testator. 
Others present at  the time the will was prepared were Robert F. Adcock, 
Mrs. Mary Ellis, wife of Frank Ellis, and Lonnie Maynard. According 
to the testimony of Garland E. Adcock, Mrs. Mary Ellis and Robert F. 
Adcock, after the will was prepared, Frank Ellis signed it and requested 
Lonnie Maynard and Robert F. Adcock to sign it as witnesses; that each 
of them saw Lonnie Naynard and Robert F. Adcock sign the will as wit- 
nesses in the presence of Frank Ellis. Maynard, however, testified that 
he signed it but not in the presence of the testator. Whereupon, the clerk 
entered an order declining to admit the paper writing to probate in solemn 
form. The petitioner excepted to the order and the clerk certified a 
transcript of the proceedings before him to the Superior Court and trans- 
ferred the cause to the civil issue docket for trial. 

4. When the cause came on for hearing in the Superior Court, the 
respondents made a motion to remand to the clerk with instructions to 
appoint an administrator of the estate, on the ground that the hearing 
before the clerk, constituted a final trial upon the merits and that the 
ruling of the clerk declining to admit the paper writing to probate was 
conclusive on the propounders upon the issue of deaisavit  vel n o n ,  as to 
all matters save possible errors of law committed by the clerk. His 
Honor granted the motion and entered judgment accordingly. The peti- 
tioner appeals and assigns error. 

Ful ler ,  Reade ,  Cms tead  & Ful ler  and  A. H .  G r a h a m ,  Jr., for petit ioner,  
appel lant .  

Robinson 0. E v e r e t t ,  K a t h r i n e  R. Evere t t ,  Jas .  R. P a t t o n ,  and  R. 0. 
E v e r e t t  for respondents,  appellees. 

DENNY, J. The determinative question presented on this appeal is 
whether the interested parties in a proceeding before a clerk of the Supe- 
rior Court to probate will in solemn form are bound by the findings of 
the clerk where an issue of fact is raised by the parties. The answer must 
be in the negative. 

The appellees contend that if the propounders originally had a right 
to trial by jury, it was restricted to a caveat after probate in common 
form, or to an appeal from the order rejecting the probate in common 
form; but in any event the propounders had a right to waive a trial by 
jury, which they did by petitioning the clerk to issue citations to the 
interested parties, to hear the evidence and probate the will in solemn 
form in a recognized "come and see proceeding," citing R e d m o n d  a. 
Collins,  15 N.C. 430; Ether idge  I:. Corprew,  48 S . C .  14; R a n d o l p h  v .  
H u g h e s ,  89 N.C. 428 ; Coll ins  v. Coll ins ,  125 N.C. 98, 34 S.E. 195 ; I n  re  
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Will of Rowland, 202 N.C. 373, 162 S.E. 897; Mordecai's Law Lectures, 
Vol. 11, 2nd Ed., page 1213. 

We do not construe these decisions as controlling on the question before 
us, nor the comments of Mr. Mordecai, cited by the appellees, as support- 
ing their contention. 

I n  the case of Redmond v. Collins, supra, the will was offered for pro- 
bate in common form. A caveat to its vrobate was filed at the time the 
order of probate was entered. Thereupon an issue of deabavit vel non was 
made up, and the jury found that the paper tendered for probate was not 
the last will and testament of the deceased party. Whereupon the court 
pronounced against the paper as a will and granted letters of administra- 
tion to Redmond, the caveator. The propounders did not appeal. Later 
a petition was filed by the children of one of the beneficiaries under the 
will, the beneficiary having died, in an attempt to h a ~ e  the will admitted 
to probate on the ground of alleged fraud in connection with the original 
proceeding. The court held that the propounders in the first instance 
kept back none of the proper proofs and the paper v;riting should have 
been pronounced a good will, the error was one of the tribunal and not of 
the parties. However, since no appeal was taken from the judgment by 
the executors, not resulting from bad faith, but from a misapprehension 
of their duty and of their personal liability for costs, the parties were 
bound by the judgment. The appellees, herein, contend the following 
statements in the opinion by Ruffin, C. J., support their position: "To 
enable the propounder to bind others a decree is taken out by him author- 
izing him to summon all persons, 'to see proceedings,' not to become 
parties, but to witness what is going on, and take >ides if they think 
proper. I f  the propounder does not choose to adopt that course, he may 
at once take his decree; which in relation to this subject is called proving 
the will in common form. I f  he take out a decree and summon those 
in interest against him, 'to see proceedings,' they are concluded, whether 
they appear and put in an allegation against the will or not, and as 
against those summoned this is called probate in solemn form. 

"But besides these methods, there is another, by which persons may be 
heard and concluded. I f  the propounder will not take out a decree 'to see 
proceedings,' a person in interest is not bound to wait the result of that 
proceeding, and then prefer an allegation to call in the decree made on it, 
and asserting his own rights; but he may at once 'intervene' by a counter 
allegation, because the proceeding is in rem and all sh:d be heard. Upon 
which intervention each of the persons are of course bound by the sen- 
tence as before.'' 

I n  riew of the facts before the Court in the above case, we do not think 
there is anything in the opinion from which it may be inferred that the 
court intended to hold that in a proceeding before a clerk of the Superior 
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Court to probate a will in solemn form, the clerk has the power to pre- 
clude the submission of the issue of devisavi t  vel n o n  to a jury where 
issues of fact are raised in the hearing before him. 

I n  Ether idge  r .  C'orprew, supra,  the purported will of John  wheatly 
was probated in comnion form. Many years later a petition was filed 
praying for an order to have the script re-propounded to the end that  the 
petitioners might show that  the same was not the last will and testament 
of Wheatly. The Court held that the petitioners had the right "to call 
for  a probate in solemn form, so as to have the validity of the-will passed 
upon by a jury-a test to which i t  has not before been subjected." And 
Pearson,  J., speaking for the Court, sa id :  "The exigence of the estates 
of deceased persons, sometimes requires that  probate of wills should be 
taken before there is time to serve notice uwon the next of kin. because of 
a present necessity that someone should represent the deceased, take 
charge of the estate, collect debts, pay creditors, kc., for this reason a 
probate 'in common form,' that  is, without citation to the next of kin, or 
others who may be interested, is allowed. This probate is valid until i t  
is set aside, and cannot be impeached collaterally . . . But  such probate 
is not conclusive. T o  have that  effect the probate must be in 'solemn 
form; '  that  is, after citation, per testes; or under our statute, i11 case of a 
cavea f ,  by verdic t  of a jury .  I f  the executor wishes to conclude the 
matter, he may, after probate in 'common form,' proceed to have cita- 
tions issued and propound the will in 'solemn form.' Or  the next of 
kin are entitled, of coninlon right, to have such probate set aside, so as to 
give them an  opportunity of contesting its validity, and having a probate 
per testes,  or by the verdict of a jury." 

I n  the case of C'ollins I , .  Coll ins ,  supra,  a paper writing purporting to 
be the last will and testament of J. T.  Collins was exhibited to the clerk 
for probate by the widow and heirs a t  law of the deceased, except J. I(. 
Collins and W. G. Collins, who, without entering a formal caveat, ob- 
jected to the probate and recording of the instrument. The clerk made 
inquiry by taking evidence of witnesses, examined and cross-examined by 
the two objecting heirs. The clerk declined to admit the paper writing 
to probate. The propounders appealed to the Superior Court and the 
clerk certified his acts and entered the cause on the civil issue docket. 
When the cause came on for hearing, the objectors took the same position 
which the appellees have taken in the instant case. "The objecting parties 
a t  the trial, . . . insisted that  there was nothing for a jury to try-that 
a question of law only was presented by the appeal, and that  that  de- 
pended upon the evidence and ruling before and by the clerk. His  Honor 
held otherwise, and proceeded with the jury to t ry  the issue," of devisavi t  
vel non.  Upon appeal to this Court the procedure adopted by the court 
below was approved and the judgment affirmed. 
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Likewise, the cases of Randolph v. Hughes, supra, and In  re Will of 
Rozoland, supra, are not decisive of the question presented for determi- 
nation on this appeal. 

Moreover, we find a correct statement of the law with respect to the 
two forms of probate in  solemn form, in Mordecai's Law Lectures, Vol. 
11, 2nd Ed., page 1211 : "(1) Where the next of kin and other interested 
persons are cited to appear and 'see proceedings,'-or they come in  volun- 
tarily to 'see proceedings3-and a judgment is entered for or against the 
will, but there is no verdict of a jury because no issue is raised by the 
parties; ( 2 )  Where a person, entitled so to do, inter-renes and enters a 
c a v e a t 4 e n i e s  the validity of the will-and thereby raises an issue of 
devisavit vel non, upon which issue a verdict is taken, and judgment 
entered in accordance with the verdict." 

The probate of a will in common form, being an  e.c parte proceeding 
on application of the propounder, may be caveated a t  the time of applica- 
tion for probate or a t  any time within seven years thereafter by "any 
person entitled under such will, or interested in the estate." G.S. 31-32. 
On the other hand, a probate in solemn form is in the nature of a decree 
pronounced in open court where all interested parties have been duly 
cited and is irrevocable. 
9 clerk of the Superior Court may probate a will in solemn form, 

without the verdict of a jury, that  is per festes, whew interested parties 
are cited to appear and "see proceedings," or  they come in voluntarily to  
"see proceedings," and such parties raise no issue of fact. But,  where an  
interested party intervenes in such proceeding and objects to the probate 
of the will, denying its validity, whether he files a formal caveat or not, 
i t  will raise the issue of devisavit vel non, which issue must be tried by a 
jury. Such Procedure is required by G.S. 1-273, which reads as follows : 
"If issues of law and of fact, or of fact only, are raised before the clerk, 
he shall transfer the case to the civil issue docket for  tr ial  of the issues 
a t  the next ensuing term of the superior court." B~i t ta in  v. ~ ~ u l l ,  91 
N.C1. 498; Collins v. Collins, supra; I n  re Little, 187 :Y.C. 177, 121 S.E. 
453; I n  re Will of Brown, 194 N.C. 583, 140 S.E. 192 ; Brissie 7). Craig, 
232 N.C. 701, 62 S.E. 2d 330. 

The propounder, intervener, objector, or caveator, may not waive a 
trial by jury on the issue of devisavit vel non. Such cause must proceed 
to judgment, and a motion for judgment as of nonsuir, or for  a directed 
verdict, will not be allowed. In  re Will of Roediger, 209 K.C. 470, 184 
S.E. 74;  In re Will o f  Redding, 216 N.C. 497, 5 S.E. '2d 544; In r e  Will 
o f  Hine, 228 N.C. 405, 45 S.E. 2d 526; In re Will of Morrow, 234 N.C. 
365, 67 S.E. 2d 279. 

Moreover, i t  is said in In  re Will of Kelly, 206 N.C. 551, 174 S.E. 453 : 
"The law makes two subscribing witnesses to a mill indispensable to its 
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fo rmal  execution. B u t  i ts  validity does not  depend solely upon  t h e  testi- 
mony of the  subscribing witne~ses.  I f  their  memory fail ,  so t h a t  they 
forget the attestation, o r  they be so wanting i n  integri ty  a s  wilfully t o  
deny it, the will ought  not to  be lost, but  i ts  due  execution and attestation 
should be found on other credible evidence. And so t h e  law provides." 
Bell v. Clark, 31 N.C. 239; I n  re Will of Deyton, 177 N.C. 494, 99 S.E. 
4 H ;  In  ye Will of Redding, supra. "The law seems to be settled i n  th i s  
S ta te  t h a t  parties a r e  not bound o r  concluded by the  testimony of one of 
the  subscribing witnesses, but  m a y  show the  very t r u t h  of the  mat te r  by 
other testimony." It1 re Will of Deytan, supra. 

T h e  judgment entered i n  the  court  below is 
Reversed. 

STATE OF NORTH CAROLINA AND BLADEN COUNTY BOARD OF COM- 
hfISSIONERS UPON THE RELATION O F  JOHN C. CAIN, AND JOHN C. GAIN, 
v. W. M. CORBETT, JR., AND J. I,. CORBETT, TRADING AS CORBETT 
BROTHERS, HARVEY THOMPSON, DEPUTY SIIEBIFF, JOHN B. ALLEN, 
SHERIFF, AND MARYLAND CASUALTY COMPANY. 

(Filed 1 February, 1952.) 
1. Pleadings g? lo+ 

A demurrer for misjoinder of parties and causes admits for the purpose 
the truth of allegations of fact contained in the complaint. 

2. Sheriffs § 6b- 
A sheriff is liable for the wrongful acts or omissions of his deputy to the 

same extent as  he is for his own. 

3. Sheriffs 5s 6b, 6c: Principal and  Surety § 6a- 
A sheriff and his deputy, a s  well a s  the surety on their bonds, may be 

held liable for false arrest made by the deputy under color of his office. 
G.S. 162-8, G.S. 109-34. 

4. Contracts 8 l9-- 
Where a contract is made for the benefit of a third party, such third 

party may maintain a n  action thereon. 

5. Sheriffs § 6b, 6c: Principal and Surety § 5a: False Imprisonment § 2- 

Where the complaint alleges false arrest by a deputy sheriff while acting 
in the scope of his employment by individuals and also under color of his 
office, the joinder of the deputy, the sheriff, the surety on their bonds, and 
the alleged employers is not a misjoinder. Whether the deputy was acting 
in his capacity as  employee or public officer is a question of fact for the 
jury under the pleading. 

6. Parties § 3- 
If plaintiff be in doubt as  to the persons from whom he is entitled to 

redress, he may join two or more defendants to determine ~ ~ h i c h  is liable. 
G.S. 1-69. 
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7. Pleadings 8 Ba: False Imprisonment Q 2- 
Where the complaint states a cause of action for false imprisonment and 

also alleges malicious prosecution in connection with other matters on 
the question of punitive damages, but does not attempt to state them as 
separate causes (G.S. 1-123) and seeks no actual damages on account of 
malicious prosecution, it states but a single cause of action for false arrest, 
and any doubt in this respect is removed by plaintiff's declaration, consti- 
tuting an election of remedies, that the action was for "false arrest and 
damages." 

8. Pleadings 8 19c- 
In this action for false imprisonment, demurrer on the ground of mis- 

joinder of parties and causes of action should have been overruled, it 
appearing that all parties defendant were proper or necessary parties and 
that the complaint stated but one cause of action. 

APPEAL by plaintiff from Williams, J., at April-May Term, 1951, of 
BLADEN. 

Civil action to recover actual and punitive damages on account of false 
arrest, etc., heard upon demurrer by defendants to complaint of plaintiff 
for alleged misjoinder of parties and of causes of actim. 

Plaintiff alleges in his complaint in pertinent part substantially the 
following : 

11. That he is a citizen and resident of Bladen County, North Carolina, 
and that this suit is brought upon his relation and i n  his own behalf. 

2. That W. M. Corbett, Jr., and J. L. Corbett were, at  the times men- 
tioned, co-partners trading and doing business under I he name of Corbett 
Brothers, and together operated Crystal Beach on White Lake in Bladen 
County. 

3 and 4. That prior to the times mentioned defendant Harvey Thomp- 
son, a resident of Bladen County, North Carolina, was appointed by 
John B. Allen, Sheriff of Bladen County, to position of deputy sheriff 
therein, and thereupon Thompson entered into a bond payable to Bladen 
County Board of Commissioners covering the period from 1 May, 1950, 
to 1 September, 1950, in the penal sum of $3,000, with defendant, Mary- 
land Casualty Company, a corporation doing business in the State of 
North Carolina, as surety, undertaking that Thompson, as deputy sheriff 
during such period would "well and faithfully perform all and singular 
the duties incumbent upon him by reason of his appointment to said 
office," and the same was in full force and effect at the times herein 
mentioned. 

5 and 6 .  That John B. Allen, at  the times mentioned herein, was duly 
elected, qualified and acting sheriff of Bladen County, and, as required 
by law to do, had entered into a bond payable to the State of North Caro- 
lina in the penal sum of $5,000, with Maryland Casualty Company, a 
corporation doing business in the State of North Carolina, as surety, 
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CAIN u. CORBETT. 

"undertaking that in all things he would well and truly and faithfully 
execute the said office during his continuance therein," and said bond 
was in full force and effect at the times herein mentioned. 

8 and 9. That to the end that order should be maintained and the law 
observed at Crystal Beach W. M. Corbett, Jr . ,  and J. L. Corbett em- 
ployed defendant Thompson, and paid him compensation during the 
summers of 1947, 1948, 1949 and 1950 to as late as 14th of June, and 
requested John B. Allen, Sheriff as aforesaid, to appoint Thompson a 
deputy sheriff and permit him to remain at Crystal Beach and serve 
them, agreeing in such event to pay his compensation and see to it that 
without cost to the sheriff or the county he would furnish bond to Bladen 
County Board of Commissioners as aforesaid, and thereupon John B. 
Allen, Sheriff as aforesaid, appointed Thompson a deputy sheriff and 
agreed that he might continue to serve defendants W. M. Corbett, Jr., 
and J. L. Corbett a t  Crystal Beach for the period, among previous like 
periods, from "May 1st to September 1, 1950." 

10 and 11. That on 2 June, 1950, at some time past ten o'clock in the 
evening, while plaintiff and others together were taking part in the 
pleasures and entertainments afforded by Crystal Beach, defendant Har- 
rey Thompson, deputy sheriff, was present dressed in uniform, wearing 
a badge and armed with a black-jack and pistol, and, in conversation 
with plaintiff, suddenly appeared to become greatly angered by some 
remark of plaintiff that was intended to gire no offense whatsoever, and 
abruptly and gruffly, in the presence of many, said to plaintiff, "You will 
have to come along with me, I will have to take you in," or words to that 
effect, and, although he had no warrant or authority whatsoever, pub- 
licly arrested plaintiff and took him into custody, and in so doing wrong- 
fully and unlawfully assaulted plaintiff, in manner detailed, pushing 
him across the premises of Crystal Beach to a point near the office of 
defendants Corbett, when defendant W. M. Corbett, Jr . ,  came out, and 
"soon advised plaintiff he had best go along with defendant, Thompson, 
deputy sheriff," and, in spite of his protestations, Thompson, in presence 
of said Corbett, continued to assault plaintiff and shot him, whereupon 
"said defendants together put plaintiff in the automobile of defendant 
W. M. Corbett, Jr., and took him to Elizabethtown, the county seat of 
Bladen, all of which was wrongful, unlawful and in flagrant violation 
of the rights of plaintiff to his great iniury and lasting damage"; and 
that "on account of all of which plaintiff has sustained and still suffers 
great mental and physical actual damages proximately caused by the 
gross negligence and as the direct and natural result of the unlawful and 
wilful acts and conduct of defendant, Harvey Thompson, deputy sheriff." 

1 2  and 13. That on 3 June, 1950, Harvey Thompson swore to an affi- 
davit charging that on 2 June of said year ('plaintiff John C. Cain did un- 
lawfully appear in public while under the influence of intoxicants, and did 
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then and there unlawfully and wilfully resist, delay and obstruct a public 
officer while in the discharge of his official duty, and did unlawfully and 
wilfully assault a public officer in the discharge of his official duty," and 
procured a warrant to be issued thereon by the Recorder s Court of Bladen 
County for his arrest, and when plaintiff came on to be tried upon said 
charges in said court, the court found plaintiff not guilty, and dismissed 
the case; and plaintiff alleges that the criminal prosecution of him as 
aforesaid was frivolous and malicious, without probable cause and not in 
good faith, but, in flagrant violation of his rights, was undertaken in an 
effort by defendants Corbett and Thompson, deputy sheriff, to shield 
themselves against responsibility on account of the wrongful, false and 
unlawful arrest of plaintiff and the wilful and  anton on manner in which 
he had been assaulted and shot and carried away from Crystal Beach on 
the night of 2 June, etc., embarrassing and humiliating and injurious to 
him in his character, reputation and standing to his great damage. 

14. That defendant Thompson, deputy sheriff, hating acted in the 
capacity and as agent and employee of the Corbettci during summer 
seasons of three previous years, knew, or ought to hate known, that he 
had no right or authority to arrest plaintiff without a warrant, and in so 
doing was actuated by anger or malice, etc., "on account of which . . . 
plaintiff is entitled to recover punitire damages, as he is advised and 
believes." 

15. That in falsely and unlawfully arresting and thereafter without 
probable cause maliciously prosecuting plaintiff in tho manner alleged, 
defendant Thompson was an employee of defendants W.  M. Corbett, Jr . ,  
and J. L. Corbett acting within the scope of his emplojment, and was at 
the same time a deputy sheriff of Bladen County acting under color of 
his office, and such acts and unlawful conduct constituted at once a breach 
of official duty on the part of Harvey Thompson, deputy sheriff, as well 
as upon the part of John B. Allen, Sheriff of Bladen County, whose 
deputy he was, which acts and unlawful conduct are and constitute like- 
wise a breach of the official bond of each of said defendants wherein 
defendant Maryland Casualty Company undertook in the penal sum of 
$3,000 as to defendant Harvey Thompson, deputy sheriff, and in the 
penal sum of $5,000 as to defendant John B. Allen, Sheriff, that each 
would well and faithfully perforin all and s ingula~ the duties incumbent 
upon him during his term of office. 

16. That by reason of his false and unlawful arrest and detention as 
hereinbefore alleged plaintiff has suffered actual, mental and physical 
injury and damage in the sum of $7,500, and by reason of his angry and 
insulting public arrest without warrant and the willful and wanton em- 
ployinent of excessive force to the extreme of being shot and hauled away 
from Crystal Beach like a criminal and thereafter maliciously prosecuted 
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without probable cause, plaintiff is entitled, as he is informed and be- 
lieves, to recover punitive damages in the sum of $10,000. 

Wherefore plaintiff demands judgment against defendants and each of 
them in  the sum of $7,500 actual damages and $10,000 punitive damages 
and the cost of this action, together with such other relief as plaintiff is 
or may be entitled to have, to be discharged in full however as to Mary- 
land Casualty Company upon payment thereon by i t  in the sum of $8,000. 

Thereupon W. M. Corbett, Jr . ,  and J. L. Corbett, trading as Corbett 
Brothers, filed a separate demurrer, and John B. Allen, Sheriff, and 
Maryland Casualty Company together filed a separate demurrer, and 
Harvey Thompson and Maryland Casualty Company together filed a 
separate demurrer, each of which was in same words and figures, save 
only language naming the parties whose demurrer i t  is, to wit:  That  
according to the complaint filed herein there is a misjoinder of parties 
defendants and a misjoinder of causes. Then follows a summary of the 
allegations of the complaint, as interpreted by defendants, and concluding 
with prayer that "there being a misjoinder of causes of action as above 
set forth and there being a misjoinder of parties defendants as shown, 
these defendants demur to the complaint and move that  the action be 
dismissed.'' 

Thereafter upon hearing on the demurrers filed, the court adjudged 
that there is a misjoinder of parties and causes of action set out in the 
complaint and dismissed the action at  the cost of plaintiff and sureties 
upon the prosecution bond. 

Plaintiff excepted, and appeals to Supreme Court and assigns error. 

Clark  &. Clark  for plaint i f f ,  appel lant .  
L e o n  D. S m i t h ,  Rober t  b. Hes ter ,  Jr., and  ATance & Barr ing ton  f o r  

defendants ,  appellees. 

WINBORNE, J. This appeal challenges the correctness of the ruling of 
the court below in sustaining the demurrers to the complaint on the 
ground that the complaint shows upon its face a misjoinder both of parties 
and of causes of action. Admitting for the purpose the truth of the alle- 
gations of facts contained in the complaint, as is done when testing the 
sufficiency of such allegations to withstand demurrer, and applying perti- 
nent statutes, as interpreted in decisions of this Court, we conclude that  
the challenge is valid, and should be sustained. 

At the outset i t  is noted that plaintiff, appellant, states, in his brief 
filed in this Court, that this is an action for false arrest and damages; 
and that while he does not allege or pray actual damages by reason of 
malicious prosecution, he does allege it together with ill treatment and 
make it in part the basis of his prayer for the award of punitive damages. 
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And on the other hand, defendants, appellees, state in their brief filed 
on this appeal: "It is not contended that there are not sufficient allega- 
tions in the complaint upon which to base either a euit for assault and 
false arrest, or a suit for malicious prosecution." 

Hence it is appropriate to consider, first, the que6;tion as to whether 
there is a misjoinder of parties on the alleged cause of action for assault 
and false arrest. I n  this connection a sheriff is required by statute in 
this State, G.S. 162-8, formerly C.S. 3930, as amended by 1943 Session 
Laws, chap. 543; to execute two several bonds payable to the State of 
North Carolina, the second of which shall be not more than five thou- 
sand dollars, in the discretion of the board of county commissioners, and 
shall be conditioned that if he shall in all other things (than as specified) 
well and truly and faithfully execute said office of sheriff during his con- 
tinuance therein, then the obligation to be void; otherwise to remain in 
full force and effect. 

I t  is also provided by statute, G.S. 109-3, that "Every . . . sheriff 
. . . and every other officer of the several counties who is required by law 
to give a bond for the faithful performance of the duties of his office, 
shall give a bond for the term of the office to which such officer is chosen." 

I t  is further provided by statute, G.S. 109-34, that "Every person 
injured by the neglect, misconduct, or misbehavior in office of any . . . 
sheriff . . . or other officer, may institute a suit or suits against said 
officer or any of them and their sureties upon their respective bonds for 
the due performance of their duties in office in the name of the State, 
without any assignment thereof; . . . and every such officer and the 
sureties on his official bond shall be liable to the person injured for all acts 
done by said officer by virtue or under color of his offil:e." 

Moreover, as declared by this Court in Styers v. Forsyth County, 212 
N.C. 558, 194 S.E. 305: '(Under our law a deputy sheriff is authorized 
to act only in ministerial matters, and in respect to these matters he acts 
as vice-principal or alter ego of the sheriff, for the sheriff 'and his deputy 
are, in contemplation of law, one person' . . . The acbs of the deputy are 
the acts of the sheriff . . . For this reason the sheriff is liable on his 
official bond for acts of his deputy" . . . "A sheriff if3 liable for the acts 
or omissions of his deputy as he is for his own." See also Borders v. 
Cline, 212 N.C. 472,193 S.E. 826. Blalce v. Allen, 221 N.C. 445, 19 S.E. 
2d 871, and Towe v. Yancey County, 224 N.C. 579, 31. S.E. 2d 754. 

And in the present case it is alleged that defendant, Allen, executed the 
sheriff's bond required of him as above shown, with defendant Maryland 
Casualty Company as his surety, and that defendant Thompson, as deputy 
sheriff, executed a bond to the Board of County Commissioners of Bladen 
County, conditioned that he would well and faithfully perform all and 
singular the duties incumbent upon him by reason of his appointment to 
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said office of deputy sheriff, with defendant Maryland Casualty Company 
as his surety. 

Furthermore, it is well settled that where a contract between parties is 
made for the benefit of a third party, the latter is entitled to maintain 
an action for its breach. Boone v.  Boone, 217 N.C. 722, 9 S.E. 2d 383, 
and cases there cited. See also Cl~ipley  v. Morrell, 228 N.C. 240, 45 S.E. 
2d 149, and Canestrino v.  Powell, 231 N.C. 190, 56 S.E. 2d 566, where 
additional cases are cited. 

I n  the light of these statutes and principles of law, i t  appears that if 
the defendant Thompson were acting in the capacity of deputy sheriff at  
the time of the alleged assault and false arrest, he and the surety on his 
bond, and the Sheriff and the surety on his bond, would be proper and 
necessary parties to the action based on the cause of action for the alleged 
assault and false arrest. 

But it is contended by defendants, appellees, that in this event the 
defendants Corbett would be improper parties. I t  is noted, however, 
that plaintiff alleges that Thompson was an employee of the defendants 
Corbett acting within the scope of his employment, and was at  the same 
time a deputy sheriff of Bladen County acting under color of his office. 
Therefore, whether at  the time of the alleged assault and false arrest 
Thompson was acting in his capacity as servant or public officer is a 
question of fact for the jury. See Tate  v. R. R., 205 N.C. 51, 169 S.E. 
816, and Rhodes v. Asheville, 230 N.C. 134, 52 S.E. 2d 371. 

Thus the joining of the Corbetts will not be held to be a misjoinder. 
Indeed, if the plaintiff be in doubt as to persons from whom he is entitled 
to redress, he h a y  join two or more defendants, to determine which is 
liable. G.S. 1-69. 

By these same principles, and for like reasons, all the defendants are 
proper and necessary parties to the alleged cause of action for malicious 
prosecution. 

Therefore this Court is constrained to hold that there is no misioinder 
of parties to this action, whether it be considered on the cause of action 
for assault and false arrest, or on the cause of action for malicious prose- 
cution. 

We now come to this question: Do the allegations of the complaint 
constitute a misjoinder of causes of action? While the allegations of the 
complaint may be susceptible of being interpreted as stating two causes 
of action, one for false arrest, and the other for malicious prosecution, 
and while in the main the respective allegations are separate paragraphs, 
patently no attempt is made to state separate causes of action as required 
by Statute, G.S. 1-123. King v. Coley, 229 N.C. 258, 49 S.E. 2d 648. 

Plaintiff does not seek relief by way of actual damages on account of 
malicious prosecution. And he expressly declares in this Court that "this 
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is  a n  action f o r  false arrest  and  damages." Manifest ly  if there were 
doubt  as  to  t h e  cause or  causes of action alleged, this  s ta tement  consti- 
tutes a n  election of remedies. Hence  we hold t h a t  there is stated only one 
cause of action. Compare Caudle v. Benbow, 228 K.C. 282, 45 S.E. 2d 
30% 

Reversed. 

PATRICIA ANN JOHNSON, BY HER NEXT FRIEND, MRS. CLARA JOHNSON 
DICKSON, v. DAN GILL, ZEB MATTOX, SAM WHITE, AND MIKE 
GRATE. 

(Filed 1 February, 1952.) 
1. Partnership 8 6d- 

Partners are  liable jointly and severally for a tort committed by one of 
them in the course of the partnership business. G.S. 59-39, G.S. 59-43. 

2. Partnership &! la- 
A partnership is an association of two or more pttrsons to carry on a s  

co-owners a business for profit, but proof of division of profits is alone 
insuflicient to establish a partnership and is not even prima facie evidence 
thereof in instances, among others, when payment of' a share of the gross 
returns of the business is to discharge a debt by installments or a s  rental 
for real or personal property. G.S. 59-36 ( I ) ,  G.S. 5!)-37 ( 3 )  (4 )  ( a )  ( b )  
( e ) ,  G.S. 42-1. 

Evidence tending to show merely that a person sold or leased a truck to 
partners for the conduct of the partnership business, with the purchase 
price or rental to he paid in a stipulated sum weekly, is insufficient to be 
submitted to the jury on the question of whether such person was a mem- 
ber of the partnership, notwithstanding further evidence that the stipu- 
lated weekly rental of the truck was in excess of its true rental value. 

4. Partnership 5 6d- 
Where the evidence is insufficient to be submitted to the jury on the 

question of whether defendant appellee was a member of the partnership, 
his motion to nonsuit in an action seeking to hold him liable for a tort 
committed by one of the partners is properly entered. 

APPEAL by  plaintiff f r o m  B e n n e f f ,  Special Judge,  a t  28 May,  1951, 
E x t r a  Civil Term,  of MECICLEHBURCI. 

Civil action f o r  recovery of damages f o r  personal injur ies  allegedly 
resulting f r o m  actionable negligence of defendants. 

'The action mas instituted first against defendant  D E ~  Gill,-time being 
extended f o r  filing complaint. D u r i n g  this  time, and  upon order obtained 
on motion of plaintiff, Zeb Mat tox  was made a p a r t y  defendant. There- 
upon plaintiff filed a complaint i n  which i t  is  alleged t h a t  on 4 May,  
1949, about 3 :30 p.m., plaintiff,  a minor  ten years of age, while crossing 
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West Trade Street at its intersection with Cedar Street, in the city of 
Charlotte, N. C., without fault on her part, was struck and injured by a 
214 ton truck, owner by defendant Zeb Mattox, and negligently operated 
by defendant Dan Gill; and that at the time Gill was operating the truck 
on behalf of. and in furtherance of the business of defendant Mattox, and 
with his knowledge and consent, etc. - 

Defendant Mattox, answering the colnplaint, admitted the ownership 
of the truck, but denied in material aspect ;dl other allegations of the 
complaint, and, by way of further defense, pleaded contributory negli- 
gence of plaintiff. 

Thereafter plaintiff, upon motion, obtained an order for the adverse 
examination of defendants Gill and Mattox, and to take depositions of 
Sam White and Mike Grate,-notice of which was given to attorneys for 
Zeb Mattox. 

Thereafter plaintiff, upon motion, obtained an order making Sam 
White and Mike Grate parties defendant, and allowing an amended com- 
plaint to be filed. White and Grate were served with summons, etc. 

Thereupon plaintiff filed an amended complaint in which she alleged, 
with respect of the defendant, in addition to allegations of actionable 
negligence, that on 4 May, 1949, at  time she was stricken, "and for some 
time theretofore defendant Mattox was associated with defendants Gill, 
Grate and White as co-partners in a landscaping and grading business 

and . . . had  laced the above described . . . truck and other 
equipment he owned with the said co-partnership for use in its business, 
and, in addition, for use by any one of his defendant co-partners on that 
individual's personal business; and that defendant Gill was driving the 
. . . truck on behalf of, for the benefit of, and in the interest of the co- 
partnership and of himself and of each of his co-partners, and was then 
and there acting within the scope of the co-partnership business and was 
engaged in and about the carrying out of the acts, duties, responsibilities 
and affairs of the co-partnership business," etc. 

Defendant Mattox, answering the amended complaint, while admitting 
ownership of the truck described in the complaint, and that he is engaged 
in business in Mecklenburg County, N. C., and from time to time in his 
business activities used the truck, denies that the truck was being oper- 
ated by him or on his behalf or on his business upon the occasion and 
time set out and described in the complaint; that on the contrary, he 
avers, said truck was being driven by defendant Gill on the occasion and 
at the time referred to in the complaint without his knowledge or consent; 
and that in other material respects the allegations of the complaint are 
denied. 

And as further defense defendant Mattox pleads that plaintiff was 
contributorily negligent in way and manner stated. 
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Upon the trial in  Superior Court plaintiff examined adversely defend- 
ants Sam White, Dan Gill, Mike Grate and Zeb Mattox, and also offered 
in evidence the entire adverse examination of defendant Dan Gill, and 
portions of the deposition of defendant Mike Grate, each taken before a 
commissioner appointed for the purpose. 

The testimony of defendants Sam White, Dan Gill and Mike Grate 
so taken, tends to show substantially these facts: I n  1949 they were 
engaged in yard landscape work in the city of Charlotte. The exact 
terms under which they worked, as among themselves, are not in entire 
accord. But it seems that Sam White would obtain jobs at  certain prices, 
and then he and Dan Gill and Mike Grate would get together, and Sam 
would tell them "what he would make" and "what he would give them," 
and then they would do the job. I n  connection with their work the three 
of them owned a truck, bought from Pyramid Chevrolet Company, and in  
the name of Mike Grate. And prior to the date of the injury of which 
plaintiff complains, Sam White bought a Ford tractor from defendant 
Zeb Mattox, and agreed to pay him "ten hundred  dollar!^" Sam testified : 
"I got it on pretty good terms,-a hundred dollars a week suited me all 
right. Many a time one hundred dollars a week took all I could make 
with the tractor. Lots of times I didn't make but fif !y dollars a week. 
I gave my part of the fifty dollars to Mattox . . . I got the money out 
of the use of the tractor and doing grading and landscape work. I em- 
ployed Dan Gill and Mike Grate on the hasis that when I got a job I 
gave them so much and I took so much and paid on the tractor. I didn't 
give them a percentage. I f  I made one hundred dollars I would give 
them twenty-five dollars apiece and take fifty dollars myself. I f  my part 
was fifty dollars sometimes I gave Mattox all of the fifty dollars. And 
sometimes when I would get behind on my payments I would borrow, 
I f  the job carried over the weekend on Saturday, I would borrow and pay 
Mike and Dan . . . whatever they told me they needed. I paid them 
according to what I made . . . whatever we agreed on. I would tell them 
plain, 'I'll give you ten dollars or fifteen to help me.' I would tell them 
what I would give them before they did i t  . . . I did not tell Mattox how 
much I would make . . ." 

Also the testimony of White, Gill and Grate tends to show: That on 
Saturday afternoon before the Wednesday on which injury to plaintiff 
took place, the truck they owned, as aforesaid, broke down near the place 
of business of defendant Mattox, as Sam White was on the way to pay 
Mattox some money, and Sam borrowed from Mattox a truck to pull the 
broken-down truck to the place of business of Pyramid Chevrolet Com- 
pany. Then Sam White took the truck 1.0 his home, and on Monday 
morning i t  was taken oilt on the job they were working. The truck was 
kept. And on Wednesday afternoon at direction of White or Grate, o r  
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of another tractor operator (as to whom i t  is not clear), Gill used the 
truck in going after some bolts for one of the tractors, and on that tr ip 
the plaintiff was struck and injured. 

These witnesses further testified : Sam White said : "Mr. Mattox did 
not have anything to do with my business." Dan Gill said: "I never 
worked for Mr. Mattox." And Mike Grate said that he was "in the land- 
scaping business with Sam White and Dan Gill.'' And "I never had any 
dealings with Mr. Mattox. I never worked for Mr. Mattox." 

Defendant, Zeb Mattox, examined adversely, testified: "I am the per- 
son from whom Sam White got the tractor. I t  was a Ford tractor . . . 
I leased it to him on a rental basis of one hundred dollars a week. There 
was no sale of the tractor to Sam White . . . I did not sell him the 
tractor . . . Sam was the only one I did business with." Then as to the 
truck, this witness testified substantially as did the other defendants,- 
giving the circumstances under which he let Sam White have the truck 
for one day. 

Plaintiff also offered the testimony of another witness, tending to show 
that in May, 1949, the fair market value of a Ford tractor like the Mattox 
tractor was $1,300 or $1,400; and that the reasonable rental value was 
$30 to $35 a week. 

At the close of plaintiff's evidence motion of defendant Mattox for 
judgment as of nonsuit was allowed, and from judgment in accordance 
therewith plaintiff appeals to Supreme Court and assigns error. 

Elbert E. Foster, Richard M. Welling, and Robert D. Potter for plain- 
tiff, appellant. 

Tillctt, Campbell, Craighill & Rendleman and McDougle, Ervin, 
Horack d Snepp for defendant, appellee. 

WINBORNE, J. This is the pivotal question on this appeal: I s  the 
evidence elicited and offered by plaintiff as shown in the record of the case 
on appeal, taken in the light most favorable to her, as we must do in con- 
sidering a motion for judgment as in case of nonsuit, sufficient to take the 
case to the jury upon an issue as to the existence of a partnership between 
defendant Dan Gill and defendant Zeb Mattox at  the time of, and in 
respect to the operation by Gill of the truck of Mattox which struck and 
injured plaintiff as alleged in the complaint? 

The ruling of the trial judge in granting the motion of defendant 
Mattox for judgment as of nonsuit furnishes a negative answer. And 
after careful consideration of the evidence, in such light, the opinion of 
this Court is accordant therewith. 

At common law the liability of members of a partnership for a tort 
committed in the course of its business is joint and several. Hall  v.  
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Younts ,  87 N.C. 285 ; Mode v. Penland, 93 N.C. 2!)2. Annotations 175 
A.L.R. 1310. See also Dwiggins v. Bus Co., 230 N.C'. 234, 52 S.E. 2d 892. 

And the common law rule of joint and several liability of partners for 
a tort committed by one of the members of the partnership is incorporated 
in the Uniform Partnership Act, adopted by the General Assembly of 
this State. See P.L. 1941, Chap. 374, now Article 2 of Chap. 59 of the 
General Statutes. 

This Uniform Partnership Act declares that ever,y partner is an agent 
of the partnership for the purposes of its business, and the act of every 
partner for apparently carrying on in the usual way the business of the 
partnership of which he is a member ordinarily binds the partnership, 
G.S. 59-39; that where by any wrongful act or omission of any partner 
acting in the ordinary course of the business of the partnership or with 
the authority of his co-partners, loss or injury is caused to any person, 
not being a partner in the partnership, or any penalty is incurred, the 
partnership is liable therefor to the same extent as the partner so acting 
or omitting to act, G.S. 59-43; and that all partners are liable jointly 
and severally for everything chargeable to the pal-tnership under G.S. 
59-43. See Dwiggins v. Bus  Co., supra. 

Therefore, if defendants Gill and Mattox were partners, and plaintiff 
suffered injury by the wrongful act or omission of Gill acting in the ordi- 
nary course of the business of the partnership, or with the authority of 
his co-partners, Mattox, as a partner, would be liable jointly and severally 
therefor. 

I n  this connection, the Uniform Partnership Act defines a partnership 
as "an association of two or more persons to carry on as co-owners a 
business for profit." G.S. 59-36 (1). See also Ilwiggins v. Bus Co., 
supra; McGurk 1). Moore, 234 N.C. 248, 67 S.E. Ed 53. 

The Uniform Partnership Act further provides that in determining 
whether a partnership exists, these rules apply: G.S. 59-37 . . . (3) 
"The sharing of gross returns does not of itself establish a partnership, 
whether or not the persons sharing them have a joint or common right or 
interest in any property from which the returns are derived." (4)  "The 
receipt by a person of a share of the profits of a business is prima facie 
evidence that he is a partner in the business, but no such inference shall 
be drawn if such profits were received in payment : ( a )  As a debt by in- 
stallments or otherwise, (b)  As wages to an employee or rent to a land- 
lord . . ., (e) As the consideration for the sale of a good will of a busi- 
ness or other property by installments or otherwi,$e." G.S. 59-37 (3)  
(4 )  (a )  (b) (e),  as applied in McGurlc 1 1 .  Moore, supra. Compare 
Eqoleston v. Egqlesfon, 228 X.C. 668, 47 S.E. 2d 2$3. 

(( To make a partnership, two or more persons should combine their 
'property, effects, labor, or skill' in a common business or ~ e n t u r e ,  and 
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under an agreement to share the profits and losses in equal or specified 
proportions, and constituting each member an agent of the others in 
matters appertaining to the partnership and within the scope of its busi- 
ness." This definition given by Hoke, J., in the case of Gorham v.  Cotton, 
174 N.C. 727, 94 S.E. 450, as containing the substantive features of 
definition of the term is approved and applied in numerous cases in this 
State, as in Fertilizer Co. c. R e a m ,  105 N.C. 283, 11 S.E. 467, and 
Mauney v. Co,it, 86 N.C. 464. See also Rothrock v. hTaylor, 223 N.C. 782, 
28 S.E. 2d 572. 

However, the principle is well settled in this State that ('while an 
agreement to share profits, as such, is one of the tests of a partnership, 
an agreement to receive part of the profits for his services and attention, 
as a means only of ascertaining the compensation, does not create a part- 
nership." Kootz v. T u v k n ,  118 N.C. 393, 24 S.E. 776. See also Roth- 
rock v.  Naylor, supra, and cases there cited. 

Also in this State it is provided by statute, G.S. 42-1, that "No lessor of 
property, merely by reason that he is to receive as rent or compensation 
for its use a share of the proceeds or net profits of the business in which 
it is employed, or any other uncertain consideration, shall be held a 
partner of the lessee.'' See Perkins v.  Langdon, 231 N.C. 386, 57 S.E. 2d 
407, and cases cited. 

I n  the present case, if i t  be conceded that defendants Sam White, Dan 
Gill and Mike Grate were partners in the business of yard landscaping, 
as to which the evidence is not clear, and that the tractor bas acquired 
for use in this business, the evidence relating to the transaction between 
Sam White and defendant Zeb Mattox, as to the tractor, tends to show 
that the tractor was either sold by Mattox to White for "ten hundred 
dollars," payable one hundred dollars per week, or that it was leased by 
Mattox to White on rental basis of one hundred dollars per week. And 
though it appears that the money White paid to Mattox was money 
received by White from the landscaping business, no inference arises 
therefrom that Mattox was a partner in the business. This is true under 
the provisions of the Uniform Partnership Act above quoted, whcther the 
transaction as to the tractor be a sale or a lease. And the evidence offered 
is not susceptible of the inference that Mattox was a partner in the land- 
scaping business with Sam White, Dan Gill and Ztiike Grate, or with 
either of them. Nor may such inference arise upon the evidence as to the 
rental value of a tractor of the kind in question. 

And as to the truck here involved, all the evidence tends to show that 
it was merely borrowed by White from Mattox, and used in White's land- 
scaping business. This is not sufficient to create an inference that Mattox 
thereby became a partner in the business. 

Hence the judgment from which appeal is taken is 
Affirmed. 
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HARRY RICHARD HOLT AND WIBE, MARY J. HOLT, AND VITUS REID 
HOLT AND WIFE, BLANCHE HOLT, PETITIONERS, V. HARRIET M. MAY 
ASD HATTIE DAVIS MAY, DEFENDANTS. 

(Filed 1 February, 1952.) 
1. dudicial Sales 8 10- 

Taxes assessed a t  the time of a judicial sale should be paid out of the 
proceeds of sale. G.S. 105-408. 

2. Same: Taxation 32c- 
"Assessed" as used in G.S. 105-408 is synonymour3 with "levied," and 

therefore taxes levied a t  the time of a judicial sale should be paid out of 
the proceeds of sale. 

3. Judicial Sales 8 7- 
Until confirmation, a purchaser a t  a judicial sale is but a mere pre- 

ferred bidder, and therefore those taxes which have been levied a t  the 
time of confirmation must be paid out of the proceeds of sale under G.S. 
105-408, the doctrine of relating back not being applicable since title is not 
involved. 

4. Waiver § % 

Waiver is an intentional relinquishment of a known right. 

5. Same: Judicial Sales 5 11- 
Where the purchaser a t  a judicial sale states a t  the time he accepts deed 

that he will continue to insist that taxes then levied should be paid out of 
the proceeds of sale, his acceptance of deed, even thou.gh the commissioners 
state a t  that time that they would not pay the taxes, cannot constitute a 
waiver. 

6. Equity § 3- 
Laches will not bar a party when the adverse party has not been preju- 

diced by any delay. 

.IPPEAL by original petitioners, H a r r y  Richard Hol t  and T i tus  Reid 
Holt, and defendants, Harr ie t  M. May and Hat t ie  Davis May, from 
Carr,  Resident Judge,  a t  Chambers in  Graham, 28 April, 1951, i n  pro- 
ceeding pending in Superior Court of ALAMAKCE County. 

Petition and motion in the cause by purchaser of land sold under order 
of court in partition proceeding, demanding that  the original owners be 
held liable for city and county ad valorem taxes ievied and assessed 
against the land the year of the sale. 

These in substance are the salient facts, as found by Judge Carr ,  to 
which no exception was taken: 

1. Petition was filed 4 May, 1950, in this proceeding for the partition 
by sale of land located in the City of Burlington, owned by the original 
petitioners and the defendants as tenants in common. The defendants 
answered on 26 June, 1950. 



N. C.] FALL TERM, 1951. 47 

2. On 27 June, 1950, an order was entered by the Clerk of the Superior 
Court ordering a sale at  public auction of the land described in the peti- 
tion and appointing commissioners to make the sale. 

3. The land was sold a t  public auction on 28 July, 1950, with 0. H. 
Westmoreland being the last and highest bidder. 

4. The commissioners filed report of sale on 28 July, 1950, and on 
10 August, 1950, the Clerk entered an order of confirmation, directing 
the commissioners to execute and deliver to the purchaser, or his assignee, 
a good and sufficient deed for the property upon receipt of the purchase 
price, with direction that the proceeds be paid over to the tenants in com- 
mon as their interests appeared in the petition. The bid was assigned 
to Sidney B. Guyes, movant, to whom title deed was made by the commis- 
sioners upon payment of the purchase price. 

5. The order of sale entered by the Clerk on 27 June, 1950, made no 
reference to the 1950 County of Alamance or City of Burlington taxes. 
Nor did the notice of sale published by the commissioners make any 
reference to such taxes, and no announcement relative thereto was made 
a t  the sale on 28 July, 1950. Also, the movant and his attorney were 
present at the sale on 28 July, 1950, and no inquiry was made by either, 
or by any other person present, relative to the 1950 city and county taxes. 

6. Sf ter  entry of the order of confirmation and on 24 August, 1950, a 
meeting for the purpose of delivery of the deed and payment of the pur- 
chase price was held. Present were the movant and his attorney and one 
of the commissioners. Prior to acceptance of the deed and payment of 
the purchase price, the attorney for movant Guyes advised the commis- 
sioner who was present that the 1950 city and county taxes were unpaid 
and that the movant insisted that the same should be paid from the pro- 
ceeds of the sale. Considerable discussion of the question ensued, and 
prior to delivery of the deed and payment of the purchase price the com- 
missioner stated in the presence of Sidney B. Guyes and his attorney "that 
the commissioners did not consider it legal and proper that such taxes be 
paid out of the proceeds of the sale and that the commissioners would not 
pay such taxes in accordance with the request made by Sidney B. Guyes 
through his attorney . . ." On the same day deed to the property was 
delivered to, and the purchase price paid by, Sidney B. Guyes, movant. 

7. The commissioners filed their final report on 24 August, 1950, and 
it was approved that day by the Clerk. The report set forth the commis- 
sioners' receipts and disbursements and did not show as disbursements 
any payment of the 1950 city and county taxes. 

8. On 3 October, 1950, movant Guyes filed a motion in the cause 
moving the court for an order directing the commissioners, in the distri- 
bution of the proceeds of sale, to pay the 1950 city and county taxes. 
On 9 October, 1950, the commissioners filed answer to the motion. 
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9. On 9 October, 1950, a hearing was held before the Clerk, with the 
commissioners and movant Guyes a n d  his attorney being On 
14 November, 1950, the Clerk rendered his decision, adjudging that the 
commissioners be required to pay the city, but not the county, taxes for 
t,he year 1950. From this judgment the commissioners and the movant 
appealed. 

10. On 3 October, 1950, the date on which the motion of the nlovant 
was filed, the commiesioners had disbursed all funds in their hands and 
on that date were not in possession, as commissioners, of any of the pro- 
ceeds of the sale. 

11. On 7 April, 1951, Judge Carr entered an order in the form of a 
notice to the attorneys for the tenants in common, directing that the 
tenants in common appear before the court at  the courthouse in Graham, 
N. C., at  11 o'clock a.m. on 14 April, 1951, and show cause why the court 
should not enter an order requiring each of the tenants in common to 
refund to the commissioners such pro rata part o.€ the proceeds of the 
sale received by each of them as may be necessary to pay the 1950 city 
and county taxes. Pursuant to the notice, all the parties appeared before 
the court, through counsel, at  the appointed time and place, and the 
movant was granted right to file a reply to the commissioners' answer to 
the motion, the reply being filed 20 April, 1951. 

12. That on the day of the order directing the sale of the property, 
same being 27 June, 1950, the amount of the 1950 county or city taxes 
upon the property had not been determined, and on that date the tax rate 
of neither political subdivision had been set; that the Commissioners of 
the County of Alamance set the county tax rate on 31 July, 1950, and 
the City Council of the City of Burlington set the city tax rate on 18 July, 
1950. 

13. The 1950 county taxes amounted to $258.90 and the 1950 city 
taxes amounted to $352.47. 

Upon the facts found Judge Carr concluded as a matter of law that 
the movant, Sidney B. Guyes, is entitled to judgment against the former 
owners of the land requiring them to pay both the city and county taxes 
against the land for the year 1950, and judgment was entered directing 
each of them to pay his or her pro rata share-of the total amount of these 
taxes. 

From the judgment entered, the original petitioners and defendants, 
former owners of the land, appealed to this Court, assigning errors. 

Cooper,  Sanders  & H o l t  and Long  & Long  for t1i.e 0,riginal petit ioners 
and defendants ,  appellamts. 

T h o m a s  C .  Carter ,  J .  E l m e r  Long ,  and Clarenxe Ross  for m o v a n t ,  
appellee. 
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JOHNSON, J. Ordinarily, i n  the absence of statute, when land is sold 
under judicial sale, all taxes accrued prior to the consummation of the 
sale are charges on the property, rather than on the proceeds of the sale, 
and pass with the property to the purchaser. 31 ilm. Jur., Judicial Sales, 
sections 172 and 220. 

I n  this jurisdiction, howevcr, by statute, G.S. 105-408, a judicial sale 
of land, as between the purchaser and the parties to the proceeding, trans- 
fers the lien of a designated class of tax accruals to the proceeds of sale 
in exoneration of the land. The pertinent provisions of this statute are 
as follows: "In all civil actions and special proceedings wherein the sale 
of any real estate shall be ordered, the judgment shall provide for the 
payment of all faxes  t h e n  assessed u p o n  the  p r o p e r f y  and remaining 
unpaid, . . . all of which payments shall be adjudged to be made out of 
the proceeds of sale . . ." (Italics added). 

I11 the instant case, the order directing the sale was entered by the 
court on 27 June,  1950. The City Council of the City of Burlington 
(acting under the provisions of G.S. 105-339), set the tax rate and levied 
for the City on 18 July,  1950. The Board of Commissioners of Alamance 
County set the tax rate and levied for the County on 31 July,  1950. The 
sale was confirmed 10 August, 1950. The purchase price was paid and 
the deed delivered by the commissioners on 24 August, 1950. 

The question for decision here is:  What taxes are intended to be cov- 
ered by the statutory expression "taxes then assessed upon the property"? 

The question seems to be settled by what is said in Chemical  Co. v. 
Brock ,  198 N.C. 342, 151 S.E. 869. I t  is there said:  '(The statute con- 
templates the payment, out of the proceeds of the sale, of such taxes as are 
assessed when the sale is made . . ." A d a m s ,  J., speaking for the Court, 
then goes on to define the word "assessed7' as used in the statute: "To 
assess a tax is to fix the proportion which each person among those who 
are liable to i t  has to pay;  to fix or settle a sum to be paid by way of a 
t ax ;  to charge with a tax. Black's Law Dictionary; Bouvier's Law Dic- 
tionary. An  assessment or levy of a tax is essential to its certainty." I t  
thus appears that  the Court interpreted the word "assessed" as being 
synonymous with "lel-ied." This is manifest from the conclusion reached 
in the decision, bot. p. 345: "For the purpose of attaching to and fol- 
lowing the land the lien of the tax when assessed and  levied relates back 
to the first day of May ;  but the proceeds of a sale made under section 
7980 (now G.S. 105-408) m a y  be applied to  such t a w s  on ly  as are  assessed 
when  the  sale is made." (Italics added.) 

Until a judicial sale is confirmed, the purchaser is a mere preferred 
proposer. P a r k e r  v. Dickinson,  196 N.C. 242, 145 S.E. 231; D i x o n  v. 
Osborne,  204 N.C. 480, 168 S.E. 683. Therefore i t  would seem that  a 
judicial sale is not deemed made as contemplated by the statute (G.S. 



50 I N  T H E  S U P R E M E  COURT. [235 

105-408) until i t  is confirmed. See Hnrrell v. Blythe, 140 N.C. 415, 
53 S.E. 232. This is i n  accord with the rationale of the decision i n  
Chemical Co. v. Brock, supra, cited by the appellants. See last para- 
graph of page 345. 

Title is not involved here. Therefore we are not concerned with the 
rule under which title, upon confirmation, relates back to the date of sale. 
Parker v. Dickinson, supra; Vass v. Arrinyton, 89 N.C. 10. 

I n  the instant case the tax levies had been made by both the city and 
the county before the order of confirmation was entered 10  August, 1950. 

I t  follows, then, that  the court below correctly ruled tha t  the taxes of 
both taxing units should have been paid out of the proceeds of sale. 

The appellants' plea of waiver seems to be without substantial merit. 
,411 intentional relinquishment of a known right is a prerequisite of 
waiver. 56 Am. Jur. ,  Waiver, sec. 15. The purchsser's right to have 
the city and county taxes paid out of the proceeds of sale was fixed by 
statutory mandate. On  the record as presented i t  has not been made to  
appear that  he intentionally relinquished this right. The case of Johnson 
v. Lumber Co., 225 N.C. 595, 35 S.E. 2d 889, cited by the appellants, is  
distinguishable. Kor  has i t  been made to appear that  appellants have 
been prejudiced by any delay of the movant, appellee, i n  asserting his 
rights, and in  the absence of such showing the benefjts of the defense of 
laches may not be invoked. 30 C.J.S., Equity, sections 112 and 118. 
The court below properly overruled the appellants' pleas of waiver and 
laches. 

The  judgment below is 
Affirmed. 

ETHEL G. ROBERSON v. E. D. SWAIN AND R & S PACKING COMPANY, 
A CORPORATION. 

(Filed 1 February, 1952.) 
1. Pleadings § l9c- 

Upon demurrer, a pleading will be liberally construed, giving the pleader 
the beneflt of every reasonable inference and intendment deducible from 
the facts alleged as well as all relevant inferences of fact, and the de- 
murrer cannot be sustained if upon the entire pleadjng any part presents 
facts or reasonable inferences of fact sufficient to constitute a cause of 
action. 

2. Evidence 8 39- 
Par01 evidence is competent to show that an obligation was assumed 

only under certain contingencies, certainly upon allegations that the deliv- 
ery of the paper writing attacked was produced by fraudulent misrepre- 
sentations. 
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3. F r a u d  § 3- 
A promissory misrepresentation may constitute the basis of fraud when 

i t  is made to mislead the promisee, and the promissor, a t  the time of mak- 
ing it, has no intent to comply therewith, since in such instance the state of 
mind of promissor is a subsisting fact. 

4. Fraud  § 9-Complaint held sufficient t o  s tate  cause of action for  fraud. 
The complaint alleged an agreement under which plaintiff was to sell 

certain real and personal property to defendant for a stated consideration 
to be evidenced by notes executed by defendant and his wife. Only a part 
of the consideration agreed upon was set forth in writing. Plaintiff fur- 
ther alleged that  defendant tendered notes representing the entire purchase 
price signed by defendant alone, but that, upon plaintiff's objection, defend- 
ant  promised to take the notes and have them signed by defendant's wife 
also, and return same to plaintiff, that  thereupon plaintiff delivered that 
part of the agreement which was in writing, but that  defendant failed and 
refused to deliver the notes representing the purchase price. Held:  The 
complaint is sufficient to state a cause of action for fraud. 

5. Same- 
Allegations to the effect that  defendant by fraudulent misrepresentations 

induced plaintiff to execute and deliver a n  agreement for the sale of real 
property, and thereafter had title to same transferred to a corporation in 
which defendant owned the majority of stock, and alleging facts sufficient 
to support the inference that transfer of title to the corporation was a part 
of the scheme to deprive plaintiff of property by fraud, and that  the corpo- 
ration had actual knowledge thereof, is held sufficient to state a cause of 
action against the corporation, and the corporation may be joined as  a 
party defendant. 

6. Pleadings 33 2, 1 9 b  

Plaintiff may unite in a single action several causes of action if they 
all  arise out of the same transaction or transactions connected with the 
same subject matter, and tell a connected story forming a general scheme 
tending to a single end. 

6. Pleadings 3 l 9 b  
Where there is no Inisjoinder of causes of action, the fact that  one 

defendant may not be a proper or necessary party is not ground for de- 
murrer, but may be regarded as  surplusage. 

APPEAL by  plaintiff f r o m  Bone, J., M a r c h  1951 Term, WAKE. 
Civil action f o r  the  cancellation of the  wri t ten p a r t  of a contract,  f o r  

a restraining order and  f o r  a n  accounting. 
Plaintiff and  defendant  Swain  on and prior  to  26 Ju ly ,  1947, were 

tenants  i n  common and  a s  such owned certain real  estate and  personal 
property i n  t h e  c i ty  of Raleigh. T h i s  property mas known as  the  R & S 
Packing  Company and  consisted of lands, buildings, s laughter  house, 
equipment, improrements  and  additions. Plaintiff bargained t o  convey 
h e r  interest t o  defendant Swain. S h e  thereafter  instituted this  action 
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to vacate her contract to convey said property alleging fraud in  its pro- 
curement. 

Defendant Swain and the corporate defendant filed separate demurrers 
to the complaint on the ground that  the complaint 'does not state a cause 
of action against either defendant and on the further ground that there 
is a misjoinder of parties defendant and causes of action. 

From a judgment sustaining the demurrers of both defendants, and 
clismissing the action, plaintiff appealed, assigning errors. 

Wheeler Xart in ,  Clem B .  Holding, and D o u g h s  & McMillan for 
plaintiff, appellant. 

Brassfield d3 Maupin and R. R o y  Carter for defendants, appellees. 

VALENTISE, J. A demurrer admits the truth of all allegations of fact 
and such inferences of fact as can reasonably be drawn from a pleading. 
As against a demurrer, a complaint must be liberallay construed and every 
reasonable inference and intendment deducible therefrom must be re- 
solved in favor of the pleader before ii demurrer prevails. A pleading 
cannot be overthrown by a demurrer unless i t  is whoIly insufficient. I f ,  
upon a liberal construction of the entirt. pleading, any part presents facts 
or reasonable inferences of fact which taken as true make out a cause 
of action, the pleading is sufficient to repel the atlack of the demurrer. 
iKills Co. v. Sham, Comr. of Revenue, 233 N.C. 71, 62 S.E. 2d 487; 
Sparrozc, v .  Morrell & Co., 215 N.C. 452, 2 S.E. 2d 365 ; M ~ y e r  v. Fenner, 
196 N.C. 476, 146 S.E. 82 ;  Deafon v. Deaton, 234 N.C. 539; Gzterry v. 
Trust  Co., 234 N.C. 644. 

On this question, Bumhi l l ,  J., in  Xil l s  Co. v. S h n w ,  Comr. of Revenue, 
supra, said: "It must be fatally defective in that  i t  fails to allege any 
fact or combination of facts which, if true, entides plaintiff to some 
relief." Blackmore v. Winders,  144 N.C. 212, 56 S.E. 874; Fairbanks, 
Jforse d? Po. v. Uurdock Co., 207 N.C. 348, 177 S.E. 122. 

The complaint in the instant case presents a difficult question, but 
viewed in the light of the controlling principles of law, we are led to the 
c~onclusion that it is sufficient to repel the demurrers of the defendants. 

The pertinent facts stated in the complaint are as follows: On and 
prior to 26 July,  1947, plaintiff and defendant Swain owned as tenants 
in common certain real and personal property in the city of Raleigh, 
known as the R &. S Packing Company. This property consisted of land, 
buildings, slaughter house, improvements and equipment. Plaintiff 
owned 3/4thq interest i n  the land and 5,/8ths interest in the improvements, 
additions and equipment, while the defendant Swa n owned 1/4th inter- 
ost in the land and 3/8ths interest i n  the improvements, additions and 
equipment. Upon negotiations instituted by Swain, plaintiff agreed to  
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sell and Swain agreed to purchase plaintiff's interest in both the real 
and personal property a t  the price of $150,000. I t  was agreed that  this 
contract should be carried out by the execution and delivery to the plain- 
tiff of two series of promissory notes signed by defendant Swain and his 
wife, Pear l  M. Swain, one series aggregating $30,000 and the other 
series aggregating $120,000. These notes were to be payable a t  various 
intervals beginning 1 January,  1949, to and including 1 January,  1960. 
The total of both series of notes represented the total consideration agreed 
upon as the purchase price of plaintiff's interest i n  said property. I t  was 
further agreed that  a part of the contract would be written embodying 
the terms and conditions of the sale of the property and reciting a con- 
sideration of $30,000. The series of notes aggregating $120,000 for some 
reason not disclosed by the record were not to appear in the written par t  
of the contract. 

On 26 July,  1947, D. M. Roberson, husband and agent of plaintiff, and 
defendant Swain met in Williamston, North Carolina, to complete the 
transaction. Swain had prepared all of the notes, including those set 
out in the paper writing and those agreed to be delivered in addition 
thereto, but none of the notes had been signed by the wife of defendant 
Swain. The contract provided that  all of the notes were to be signed by 
both Swain and his wife. When this discrepancy was called to the atten- 
tion of Swain by plaintiff's agent, Swain represented to plaintiff's agent 
that he would take all of said notes back to Raleigh and in compliance 
with the original agreement would obtain the signature of his wife to all 
of the notes and immediately return them to the plaintiff. I t  was upon 
this statement and representation that  plaintiff's husband delivered t o  
defendant Swain the paper writing with the notes. At  that  time i t  was 
the distinct understanding between plaintiff's agent and defendant Swain 
that  Swain would hal-e his wife execute all of said notes and would imme- 
diately forward them to the plaintiff. Defendant Swain has kept the 
written part  of the contract, but has failed and refused and still fails 
and refuses to delirer to the plaintiff said notes representing the consid- 
eration of said agreement. 

The plaintiff sct. forth in her complaint that the statements and repre- 
scntations made by thc defendant Swain to her agent that  he would have 
said notes executed according to the agreement and return them to the 
plaintiff mere false and that  defendant Swain knew the statements were 
false and that they were made hg him with the intent to deceive the plain- 
tiff and that relying upon said false representations, plaintiff was de- 
ceived to her injury in deliyering to said Smain the written par t  of the 
agreement. The  complaint alleges that  a delivery of the paper writing 
upon the consideration and upon the representation of Swain makes the 
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delivery of the written part of the contract ineffectual in law and that it 
should be set aside. 

The complaint further alleges that defendant Swain has caused to be 
formed a corporation which is designated as R & S Packing Company, 
the identical name by which the property holding of plaintiff and defend- 
ant Swain is known, and that the title to said proptarty has been put in 
the name of the corporation by Swain; that the grEntee had knowledge 
of the fraud; and that a transfer of the property by said corporation 
would be detrimental and injurious to the rights of the plaintiff. The 
complaint asserts that in some way the defendant Sn ain owns a majority 
of the stock of said corporation and that by reason of the matters and 
things alleged in the complaint, she is entitled to iln order restraining 
the corporation from disposing of any of the property above mentioned. 

The contract here is for the sale of both real and personal property. 
Jamerson v. Logan, 228 N.C. 540, 46 S.X. 2d 561. The essential problem 
arises from the delivery of the written portion of the contract. The con- 
tention of the plaintiff is that the paper writing represented only a por- 
tion of the contract and that the whole contract included the execution 
and delivery of notes by the defendant Swain and his wife in the aggre- 
gate amount of $150,000, and that the written part of the contract mas 
delivered upon the strength of the false and fraudulent representations 
made by defendant Swain. Since the written part of the contract falls 
within the statute of frauds, delivery of it is a prerequisite to its effective- 
ness. "Both the delivery of the instrument and the intention to deliver 
i t  are necessary to a transmutation of title." Insuiance Co. v. Cordon, 
208 N.C. 723,182 S.E. 496. 

Whether the paper writing was delivtlred or whether its physical pas- 
sage into the hands of Swain was induced by his fraudulent representa- 
tions are jury questions upon the evidence to be adduced at the trial and 
upon appropriate instructions from the court. Gaylord v. Gaylord, 150 
N.C. 222, 63 S.E. 1028; Fortune v. Hunt ,  149 N.1C. 358, 63 S.E. 82; 
Tarlton v. Griggs, 131 K.C. 216, 42 S.E. 591; Carroll v. Smith ,  163 N.C. 
204, 79 S.E. 497; Lee 1.. Pnrker, 171 N.C. 144, 88 I3.E. 217; Insurance 
Co. v. Cordon, supra. 

If the physical delivery of the paper writing was conditioned upon a 
delivery to the plaintiff of the notes representing the purchase price prop- 
erly signed by Swain and his wife, upon a failure cf that condition the 
delivery is ineffectual. Lerner Shops v. Rosenthai', 225 N.C. 316, 34 
S.E. 2d 206. But the plaintiff bottoms her cause of action upon the fraud 
of the defendant Swain and not upon a conditional delivery of the paper 
writing. 

Be that as it may, it is well established in this jurisdiction that par01 
evidence may be used to show that an obligation is assumed only upon 
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certain contingencies. Jones v. Casstevens, 222 N.C. 411, 23 S.E. 2d 
303; Kindler v. Trust Co., 204 N.C. 198, 167 S.E. 811; Thomas v. Car- 
teret, 182 N.C. 374, 109 S.E. 384; Insurance Co. v. Morehead, 209 N.C. 
174, 183 S.E. 606. This is certainly true when the delivery of a paper 
writing is induced by fraudulent representations as here alleged. 

When a representation contains all the elements of fraud except that  it 
is not a representation of an existing fact  but is promissory in  nature, 
the '(state of mind" of the promissor is material. I f  he made the promis- 
sory representations merely to mislead the promisee with no intent to 
comply with the promise, and the other elements of fraud are made to  

A "  

appear, such representations will support an  action in fraud notwith- 
standing the promissory nature of the representation, for the ('state of 
mind" of the promissor is a subsisting fact. What his condition of mind 
was a t  the time and his intent in respect to the fulfillment of the promise 
presents a question for the jury. Laundry Machinery Co. v. Skinner, 
225 N.C. 285, 34 S.E. 2d 190; Williams v. Williams, 220 N.C. 806, 18  
S.E. 2d 364; Bank 21. Yelverton, 185 N.C. 314, 117 S.E. 299. 

Therefore, it  appears plaintiff has stated facts sufficient to repel a 
demurrer. 

As to the demurrer of defendant corporation: A logical inference to 
be drawn from the plaintiff's complaint is that  defendant Swain has 
caused to be formed a corporation bearing the identical name as that  used 
to designate the property holdings of the plaintiff and defendant Swain 
and that he caused the title to the property in question to be placed in the 
name of the corporation. Jus t  how this was accomplished does not clearly 
appear. The  complaint is, however, susceptible t o  an  inference tha t  this 
fact is a par t  of the manipulations of defendant Swain in his effort to 
gain control and ownership of the property for $30,000, when in fact i t  
is worth $150,000. The complaint is susceptible also to the inference that  
the corporation was created by the defendant Swain for the purpose of 
confusing the issue and of juggling the property in such a way as to defeat 
the plaintiff's claim. 

The complaint in the instant case relates a connected story forming a - 

general scheme and tending to a single end. The plaintiff may unite in 
a single complaint sevrral causes of action if they all arise out of the same 
transaction or a transaction connected with the same subject matter. 
Slzaffer v. Bani-, 201 N.C. 415, 160 S.E. 451. 

While the complaint does not state specifically that  the formation of 
the corporation for the purpose of taking title to the property was a part 
of the fraudulent plan and purpose of defendant Swain to  obtain plain- 
tiff's property for an  inadequate consideration, an inference to that  effect 
is permissible from the entire complaint. ('And if the objects of the suit 
are single, and i t  happens that  different persons have separate interests 
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in  distinct questions which arise out of the single object, i t  necessarily 
follows that  such different persons must be brought before the court in 
order that  the suit may conclude the whole subject." Barkley v. Realty 
Co., 211 N.C. 540, 191 S.E. 3. 

If  the corporation is not a proper or necessary party, this fact  may 
be regarded as surplusage and is not grounds for a demurrer. Shuford 
v. Yarborough, 197 N.C. 150, 147 S.E. 824; Furniture Co. v. R. R., 195 
N.C. 636, 143 S.E. 242. 

The cases cited in defendant's brief have been thoroughly examined 
and are factually distinguishable from the instant cas?. 

Applying the applicable rules of law, we must conclude that  the plain- 
tiff is entitled to be heard upon the merits of the case and that  the de- 
murrers of the defendants were improperly sustained. 

The ruling of the court below is 
Reversed. 

ELSIE MAE PAUL SANDERSON, ZELMA PAUL BARDO, DEBORAH SUT- 
TON PAUL AND LILLIAN PAUL v. HORACE LAYTON PAUL AND WIFE, 
MRS. HORACE LAYTON PAUL. 

(Filed 1 February, 1952.) 
1. Evidence 8 3% 

In order for testimony of transactions or communications with a deced- 
ent to be incompetent it is necessary that the witness (1) be a party or 
interested in the event, ( 2 )  that his testimony relate to a personal trans- 
action or communication with decedent, ( 3 )  that the testimony be against 
the deceased's personal representative or person deriving title through or 
under the deceased, ( 4 )  that the witness be testifying in his own behalf 
or interest. G.S. 8-51. 

A witness is competent to testify against his interest in regard to a 
transaction or communication with decedent, and -&ere such witness has 
alternative interests the competency of the testimony depends upon which 
interest predominates or is the more immediately valuable. 

The interest which affects the competency of a witness under G.S. 8-51 
is a present pecuniary interest existing a t  the time the witness is examined, 
and mere sentitnental reasons or personal predilections does not affect 
the question of qualification. 

The party asserting that a witness is disqualifletl under G.S. 8-51 to 
testify as to transactions or communications with a decedent has the bur- 
den of showing the disqualifying interest of the witness. 
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5. Trial § 1- 
The general rule is that it  is the province of the judge to determine pre- 

liminary questions of fact upon which the admissibility of e~idence 
depends. 

6. Evidence § 32- 
As grantee in the deed attacked, the witness would take a one-half 

interest, defeasible upon her death without issue ; as heir a t  law of grantor 
she would take a one-fourth undivided interest in the land in fee, subject to 
the dower right of grantor's widow. H e l d :  I t  is error to exclude her testi- 
mony of transactions or communications with deceased grantor offered fo r  
the purpose of attacking the deed for undue influence, without evidence 
or a finding as to which interest of the witness is of greater pecuniary 
value. 

7. Appeal and Error 5 401- 

Where testimony of a witness is excluded without proper predicate, and 
decision of the question of competency of the testimony materially affects 
the correctness of the judgment of nonsuit, the judgment will be reversed. 

APPEAL by plaintiffs from Williams, J., May Term, 1951, of ROBESON. 
Reversed. 

Plaintiffs instituted this action to set aside a deed executed by Henry  
Luther Pau l  to Lillian and Horace Paul.  The deed was attacked on the 
ground of fraud and undue influence alleged to hare  been exerted by the 
grantees. 

The deed in question was executed by Henry  Luther Paul,  then a 
widower, 5 August, 1943, and purported to convey described land to his 
children Lillian and Horace Paul,  with prorision that  if either died 
without issue the property conveyed should pass to the other. Thc grantor 
reserved a life estate in the land. On 11 September, 1943, Henry  Luther 
Pau l  married Deborah Sutton. The grantor died in 1949 leaving him 
surviving his widow and four children by a former marriage, the plain- 
tiffs Elsie Mae Sanderson, Zelma Bardo and Lillian Paul,  and the defend- 
ant  Horace Paul.  

I t  was alleged in the complaint that  after the death of his first wife 
Henry  Luther Pau l  wished to marry  Deborah Sutton, but Lillian and 
Horace, who were l ir ing with him in the horne, strenuously objected, and 
by their continued nagging and harassment caused his mind and will 
to be weakened to the extent that  his will was subverted to that  of Lillian 
and Horace, and to reliere himself of this unbearable situation he yielded 
to their influence and to their suggestion that  if he would sign a deed to 
them for the land they ~ o u l d  cease their conduct; that  the deed he then 
executed was procured by the undue influence of Lillian and Horace, and 
reflects their will rather than his own; and that  he was thereby caused to  
execute a deed which he would not otherwise hare  done. 
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After the institution of this action Lillian Paul, who was originally 
served with summons as a defendant, expressed the view that she and 
Horace had exerted undue influence on their father, and that the deed 
should be set aside. On motion of defendant Ho:race Paul the court 
ordered that she be made party plaintiff and that her name be stricken 
from the record as a defendant. 

On the trial plaintiffs offered Lillian Paul as a witness to show certain 
trahsactions and communications between herself and her father, the 
decedent, tending to support the allegations of undue influence set out in 
the complaint. Defendant's objection to this evidence was sustained and 
her testimony in so far  as it related to personal transactions and com- 
munications with decedent was excluded. 

At the close of plaintiffs' evidence motion for judgment of nonsuit was 
allowed, and from judgment dismissing the action plaintiffs appealed. 

McKinnon & McKinnon for plaintiljcs, Elsie Mae Sanderson, Zelma 
Bardo, and Deborah Sutton Paul. 

McLean & Stacy for plaintiff Lillian Pazil. 
E. E. Page and Varser, McIntyre & Henry for defendants, appellees. 

DEVIN, C. J. The judgment of nonsuit rendered by the court below 
was predicated upon the ruling that Lillian Paul, party plaintiff, was 
disqualified by the statute G.S. 8-51 to testify in her own interest con- 
cerning personal transactions or communications between herself and 
the decedent, against the defendant Horace Paul who is claiming under 
the deed of the decedent. 

This statute, which is a recodification of sec. 590 of the Code, provides 
in brief that in the trial of an action a party, or person interested in  the 
event, shall not be examined as a witness in his own behalf or interest, 
against the personal representative of a deceased person or a person 
deriving his title or interest through or under a deceased person, concern- 
ing a personal transaction or communication between the witness and 
the deceased person, with certain exceptions not pertinent here. G.S. 8-51. 

This statute in its application to a great variety of circumstances and 
situations has been many times considered by this Court. I n  Bunn v. 
Todd, 107 N.C. 266, 11 S.E. 1043, Chief Justice Clark in an opinion 
written in 1890 analyzed the provisions and effect of this statute, and in 
a recent opinion written for the Court by Justice Ervin in Peek v. Shook, 
233 N.C. 259, 63 S.E. 2d 542, a succinct resume of the provisions of the 
statute was aptly stated. See also Sprinkle v. Ponder, 233 N.C. 312, 
64 S.E. 2d 171. 

I n  order to render the testimony of a witness incompetent under this 
statute it must appear, (1)  that he is a party, or interested in the event, 
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(2)  that his testimony relates to a personal transaction or communication 
with the deceased person, (3) against his personal representative or a 
person deriving title or interest through or under the deceased, and (4)  
it must also appear that he is testifying in his own behalf or interest. 
The provision in the present statute last above referred to was added by 
see. 590 of the Code of 1883 to see. 343 of the original Code of Civil 
Procedure. Hence, when the witness is testifying not in his own behalf 
or interest, but against his interest, he is not disqualified by the statute. 
Tredwell v. Graham, 88 N.C. 208; Bunn v. Todd, 107 N.C. 266, 11 S.E. 
1043; In  re Worth's Will, 129 N.C. 223, 39 S.E. 956; I n  re Fowler's 
Will, 159 N.C. 203, 74 S.E. 117; Seals v. Seals, 165 N.C. 409, 81 S.E. 
613; Sorrel1 v. McGhee, 178 N.C. 279, 100 S.E. 434; Price v. Edwards, 
178 N.C. 493,101 S.E. 33; Peek v. Shook, 233 N.C. 259, 63 S.E. 2d 542; 
Stansbury on Ev., see. 71. "A witness may always testify against his 
own interest, regardless of the subject matter of his testimony or his 
relation to the parties." Stansbury, see. 71. "It is not within the spirit 
or the letter of the statute, as his own interest is supposed to be a suffi- 
cient protection for the opposite party against false or fabricated testi- 
mony." Seals v. Seals, supra. Courts are not disposed to extend the dis- 
qualification of a witness under the statute to those not included in its 
express terms. 58 A.J. 177. 

I n  the case at  bar the witness Lillian Paul was a party plaintiff. Her  
excluded testimony related to personal transactions and communications 
between herself and the decedent, and mas against defendant Horace PauI 
who claimed title under the deed of decedent. But one other element was 
necessary to complete her disqualification. Was she testifying in her 
own interest, or was she testifying against her interest? I f  she was 
testifying against her interest her testimony was competent. 

The testimony of this witness was offered for the purpose of attacking 
the validity of the deed of Henry Luther Paul. Should the attack prove 
successful and the deed be set aside, she would become entitled as heir 
of the decedent to one-fourth undivided interest in the land in fee, subject 
to the dower right of the widow, who is 48 years of age. On the other 
hand, if the deed be upheld, under the deed she would be entitled to one- 
half undivided interest in the land, but her title would b,e a defeasible 
fee, subject to be divested should she die without children. Her tenure, 
however, would in any event continue as long as she lived. So that under 
the deed her interest would be equivalent to that of an unencumbered life 
estate. She is 41 years of age and unmarried. Having an alternative 
interest it would seem to follow that the competency of her testimony 
must depend on which interest predominated. This Court several times 
has had a similar situation presented in ruling on the competency of 
testimony under sec. 590 of the Code, now G.S. 8-51. 
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I n  I n  re Fowler's Will, 159 N.C. 203, 74 S.E. 117, the matter being 
heard was a caveat to a will on the ground of fraud and undue influence. 
The witness Rena Jackson was an heir and also a devisee. She was 
offered to prove transactions and communications with the deceased, and 
against the will. I t  was admitted, however, that she would receive less 
as an heir, if the will was set aside, than she would if i t  was sustained. 
The Court said she testified against her interest and was not disqualified 
by the statute. 

I n  re Worth's Will, 129 N.C. 223, 39 S.E. 956, was also a case involv- 
ing a caveat to a will. The caveators offered as a wiiness Mrs. Crocker 
for the purpose of showing personal transactions and communications 
with deceased, and against the will which was dated in 1899. I n  the will 
she was given a legacy of $2,000. I t  appeared, however, that there had 
been a previously executed will in which also she was, a legatee but the 
amount in the former will did not appear. There was no evidence that 
the former will had been revoked. This Court reverse3 the ruling of the 
lower court and held she was testifying against her in1,erest and that her 
testimony was competent, as the statute excluded testimony only when 
the witness was testifying in his own behalf. I n  that case it was urged 
that as a legatee in both wills without proof of the amount in the former 
will her testimony should have been excluded in abscme of proof that 
the legacy in  former will was smaller. But the Court declared "the wit- 
ness should have been permitted to testify, if the legacy in the former 
will did not disqualify her. We think for it to have that effect i t  was 
necessary that evidence should have been ttdduced going to show that the 
legacy in the former will was larger than that given to the witness in the 
script of 1899 and that was not done.'' 

I n  Weinstein v. Patrick, 75 N.C. 344, the plaintiff sued the adminis- 
trator of a deceased grantor and others to set aside an alleged fraudulent 
conveyance. The grantee in the alleged fraudulent deed, and who 
had reconveyed to another, was offered as a mitne,~s by plaintiff to 
show transactions and communications with the dewased, against the 
validity of the deed. The grantee was also a creditor of the estate. 
I t  was held the grantee's testimony should have been excluded be- 
cause as a creditor, if the deed was set aside, he would get his debt and 
would be testifying in his own interest. I t  was said in  the opinion by 
Justice Reade that while this witness in his conveyar,ce had warranted 
the title, so that to that extent his interest would be in support of the 
deed, "we do not know on which side his interest predominates." 

I t  seems therefore to determine the competency of a witness who has a 
dual or alternative interest in the event of the action, the Court must 
decide which of the two interests was the more immediately valuable. 
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The interest which determines the competency of a witness under tho 
statute is a present direct pecuniary interest. Burton v. Styers, 210 N.C. 
230, 186 S.E. 248; Helsabeck v. Doub, 167 N.C. 205, 83 S.E. 241. I t  is 
a substantial pecuniary interest in the result. Jones v. Emory, 115 N.C. 
158,20 S.E. 206 ; Vannoy v. Stafford, 209 N.C. 748, 184 S.E. 482 ; Allen 
v. Allen, 213 N.C. 264, 195 S.E. 801. The interest which affects the com- 
petency of the witness must be a present interest, a legal pecuniary inter- 
est existing at  the time the witness is examined. Isler v. Dewey, 67 N.C. 
93. d mere sentimental interest or consideration or preference for one 
party as against the other, not based on some direct pecuniary interest 
of value, will not affect the question of the qualification of the witness. 
Jones  v. Emory, 115 N.C. 158, 20 S.E. 206; Sutt0.n v. Walters, 118 N.C. 
495, 24 S.E. 357; Ins. Co. v. 1Yoolen Mills, 172 X.C. 534, 90 S.E. 574; 
Coward v. Coward, 216 K.C. 506 (510), 5 S.E. 2d 537. 

To determine this question, the rental value or annual income from the 
land, and the present market value of the land, are material factors. G.S. 
5-46; G.S. 8-47. l'hompson I*. Avery Co., 216 N.C. 405 (409), 5 S.E. 
2d 146. No evidence on those points was offered. The burden was not 
upon the plaintiffs to offer evidence to show that the witness was compe- 
tent. The general rule established by G.S. 8-49 and 8-50 is that no person 
offered as a witness shall be excluded on account of interest or because a 
party to the action, except as otherwise provided. Hence, it was incum- 
bent upon one who challenged the competency of the witness to show 
disqualification. Here, no evidence was offered to show that the value 
of the interest the witness ulould take as heir was greater than that con- 
veyed by the deed, and that she was therefore testifying in her own 
interest. I n  re Worth's Will, supra. 

The preliminary inquiry into the facts to determine whether the wit- 
ness was excluded by the statute was one for the judge. His finding on 
this preliminary question based on the evidence heard by him would 
determine whether or not her testimony as to personal transactions and 
communications with deceased should be permitted to go to the jury. 
The general rule is that it is the province of the judge to determine 
preliminary questions of fact upon which the admissibility of evidence 
depends. rlvery v. Sf~wctr t ,  134 N.C. 287, 46 S.E. 519; S.  v. Pain, 216 
N.C. 15.7, 4 S.E. 2d 319; S. v. Jordan, 216 N.C. 356 (361), 5 S.E. 2d 
156; S. v. Peterson, 225 N.C. 540, 35 S.E. 2d 645; State v. Lee, 127 La. 
1077; Stansbury on Er., sec. 8 ;  50 Harvard Law Review, 392. Wigmore 
states the rule as follon.~: "It follows that, so far  as the admissibility in 
law depends on some incidental question of fact-the absence of a de- 
ponent from the jurisdiction, the use of threats to obtain confession, the 
sanity of a witness and the like-this also is for the judge to determine 
before he admits the evidence to the jury." 5 Wigmore, sec. 2550. 
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There  was n o  finding on this  point  and n o  evidence upon  which t o  base 
a finding. Whi le  we th ink  there was some evidence offered a t  the  t r i a l  
i n  suppor t  of plaintiffs' allegations of undue influence, unaffected b y  
G.S. 8-51, the  question of the  competency of t h e  witness Li l l ian Pau l ,  
presented by  the  appeal,  a n d  upon  which the  case was made  t o  t u r n  
below, should be ascertained a s  mate r ia l  t o  t h e  propler determinat ion of  
the  issues i n  t h e  case. F o r  th i s  reason we th ink  the  judgment  of nonsuit 
should be stricken out, and  the  case remanded for  appropr ia te  proceeding 
i n  accord wi th  this  opinion. 

Reversed. 

STATE v. ALONZA HARPER, JESSE JAMES HBDDOCK, HARVEY 
BOWEN AND ROT DAVIS. 

(Filed 1 February, 1932.) 

1. Criminal Law 8 54d- 
A special verdict must incorporate a linding b~ the jury of all essential 

facts upon which the guilt or innocence of defendant must follow as  a con- 
clusion of law, and while it  should not contain the evidence to prove such 
essential facts, i t  may not submit for the determination of the jury the  
competency of evidence offered by the State. 

I t  is error to incorporate into a special verdict facts relating to the issu- 
ance of a search warrant and defendant's motion to suppress evidence f o r  
the State on the ground that  i t  was incompetent because of defects in the  
search warrant under which i t  was obtained, since the jury may not pass 
upon the competency of evidence, this being the excli~sire province of the  
court. 

3. Criminal Law 8 51- 
I t  is the exclusive province of the court to determine the competency 

and admissibility of evidence and in no instance may this duty be imposed 
upon the jury. 

4. Criminal Law 8 8% 
Where the fact of guilt follows a s  a conclusion of' law upon the facts 

found in a special verdict, but i t  appears that  the question of the compe- 
tency of evidence was also submitted to the jury under the special verdict, 
held on the State's appeal from judgment of not guilty a new trial will be  
ordered, since i t  would be unfair to defendant to reverse the ruling on the 
special verdict and remand for sentence without giving him an opportunity 
to be heard upon the question of the competenc~ of the evidence presented 
against him. 

APPEAL by  the  S ta te  f r o m  C a w ,  J., J u n e  1951 Ter:m, GREENE. 
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Criminal prosecution upon a n  indictment charging the defendant Jesse 
James  Haddock with possession, possession for the purpose of sale, and 
transporting nontax-paid intoxicating liquor. 

This case and the case, IC. v. H a r p e r ,  post, 67, involving the appeal 
of Alonza Harper,  are companion cases. The charges against the defend- 
ants Harvey Bowen and Roy Davis were disposed of in the court below 
without appeal. 

Upon the call of the case, the defendants made a motion to  suppress 
the State's evidence for that such evidence would be based on an  unlawful 
search warrant, or secured without a search warrant. This motion mas 
denied. Thereafter, the following action was taken: 

"State of North Carolina 
V. SPECIAL VERDICT 

Jesse James Haddock 

"By agreement of the Solicitor for the State and Counsel for defendant, 
the  jury is permitted to render a Special Verdict in this case, and for that  
Special Verdict the jury says : 

"That on the 23rd day of May 1951, one Milton Brown, a Deputy 
Sheriff, appeared before Ray Doc Gay, a Justice of the Peace of Greene 
County, and applied for a search warrant ;  that  before issuing said search 
warrant, the said Justice of the Peace undertook to administer an  oath 
to  said officer, and in doing so did require him to hold u p  his right hand 
and did say to h im:  'Do you solemnly swear that  the facts set forth in 
the complaint and search warrant  are true?,' and the said Officer Brown 
answered: 'I do;'  that  said Brown did not place his hand on the Bible, 
and the said Brown does not hare  any conscientious scruples against 
placing his hand on the Bible while being sworn, and he is not a Quaker, 
a Moravian, a Dunkard, or a Mennonite, and he did not request that  he 
be permitted to affirm. The facts included in the complaint and search 
warrant, to  which he made such oath, are as follows : 

"'Milton Brown, D. S., upon information and belief, an  officer with 
the execution of the law. says under oath, that  he is informed and believes 
tha t  Harvey Bowen has in his possession intoxicating liquors and nar- 
cotic drugs for the purpose of sale located in his dwelling, garage, filling 
station, barns and outhouses and premises or automobile which is located 
on No. 123 road and near Ormondsville, which is located in Ormonds 
Township, Greene County, X. C.' The said complaint was duly signed 
by Officer Brown. 

"Pursuant to said affidavit, a search warrant  was issued by said justice 
of the Peace in due form directing said Deputy Sheriff Brown, accom- 
panied by other officers including Sheriff Kirby Cobb of Greene County, 
and S. G. Gibbs, an  agent of the State Bureau of Investigation, proceeded 
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to the residence of Harvey Bowen, in Greene County, and arrived there 
at  or about 2 A. M. on the 24th day of May 1951. Sheriff Cobb, before 
arousing said Harvey Bowen, requested the said S. G. Gibbs to read the 
search warrant to said Bowen, stating that he did not have his glasses, 
and the said warrant was read to the said Bowen by the said S. G. Gibbs 
in the presence of said Sheriff Cobb. A search was then made of the 
premises of the said Bowen, and in the course of the search the officers 
went to a tobacco barn on said premises located between sixty (60) and 
seventy-five (75) yards from said dwelling house which had a shed room 
adjoining it, and officer Brown knocked on the door of said shed room 
and the defendant, Jesse James Haddock, who was sleeping therein, 
answered, but did not come promptly to the door. Officer Brown then 
shook the door, and a tobacco stick fell from the back of the door and he  
was able to open it and walked in. With the aid of a search light he 
found the defendant sleeping on a couch or bed in said shed room, and 
also found fifty-two (52) cases of nontax-paid intoxicating liquor on 
which there were no stamps indicating that the tax due the Federal Gov- 
ernment had been paid, there being six (6)  gallons to the case, making a 
total of three hundred and twelve (312) gallons. 

"After said search was made the defendant stated to officer Brown and 
others that the said intoxicating liquor belonged to him, and he trans- 
ported twenty-eight (28) cases of the same to the shed room in his Ford 
car, and that Harvey Bowen had nothing to do with it and knew nothing 
about it, and the jury finds that said intoxicating liquor. was in the posses- 
sion of the defendant for the purpose of sale. 

"When the case was called for trial and before pleading to the charge, 
the defendant made a motion to suppress the evidence of the State, for 
that it was incompetent because of defects in the search warrant under 
which it was obtained, and the ruling on said motion was deferred until 
the evidence was offered. The defendant then offered a plea of not guilty 
and obiected to the introduction of the State's evidence, which has been 
set outVin this Special Verdict, for the reason that i t  &s not admissible 
under the law by reason of the facts and  circumstance^^ under which said 
warrant was obtained, served and used, show that it mas an illegal search 
warrant, and that any evidence obtained pursuant thereto was incompe- 
tent and inadmissible. 

T h e r e  were no articles of furniture in the shed room other than a bed 
that was not well kept and was badly soiled. The defendant admitted 
that he was employed by Harvey Bowen and that he had been using the 
shed room for his sleeping quarters for a considerable time, as much as 
six months prior to the search. 

"The jury finds the foregoing facts, and if upon said facts the court is 
of the opinion that the defendant is guilty of the possession of intoxi- 
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eating liquors upon which the tax due the Federal Government had not 
been paid and guilty of possession of same for the purpose of sale, and 
guilty of transporting said intoxicating liquor, then the jury finds the 
defendant guilty of all three charges; and if upon said facts the court is 
of the opinion that  the defendant is not guilty of said charges, the jury 
finds the defendant not guilty. 

"The Court being of the opinion that  upon the foregoing special verdict 
the defendant Jesse Jsmes  Haddock is not guilty of each of the charges 
and offenses set out in said special verdict, it  is ordered that  said defend- 
ant  is not guilty of said charges and offenses. 

LEO CARR 
Judge Presiding.'' 

To the judgment entered, the State excepted and appealed, assigning 
errors. 

Attorney-General M c M u l l a n ,  Ass is tant  At torney-General  M o o d y ,  and  
Charles  G. Powel l ,  Jr., M e m b e r  of S t a f f ,  for S t a f e ,  appellant.  

C.  TTT. B e a m a n  and  hi. -1. P i t t m a n  for defendant ,  appellee. 

VALENTINE, J. I t  appears from the record that  this case was tried 
upon an erroneous interpretation of the meaning of a "special verdict." 
A special verdict must contain the facts as established by the evidence to 
the satisfaction of the jury and not the evidence to prove them. 8. v. 
M c I v e r ,  216 N.C. 734, 6 S.E. 2d 493; 8. v. I I i g h ,  222 N.C. 434, 23 S.E. 
2d 343. 

A special verdict is permissible in appropriate criminal cases, but 
when such procedure is had, the whole of the es~ent ia l  facts must be found 
by the jury. Essential facts may not be referred to the judge even by 
consent of counsel for the accueed or by the accused himself. When once 
a defendant has entered a plea of "not guilty" to the charge preferred 
against him, whether the charge be a misdemeanor or a felony, he may 
not thereafter wair r  his constitutional right of a trial by jury without 
first changing his plea. P. 7'. Tirill, 209 N.C. 53, 182 S.E. 71 6 ;  S. v. lMzlse, 
219 N.C. 226, 13  S.E. 2d 229. 

When a jury is allowed to render a special verdict, in such a verdict 
the jury must find all the essential facts, and the guilt or innocence of 
the defendant must follow as a conclusion of law from the facts so found. 
S n y  special verdict which refers or attempts to refer to  the decision of the 
judge any fact or inference of fact necessary to a full determination of the 
issue is insufficient in law and must be 5et aside. S. v. Al len ,  166 N.C. 
265, 80 S.E. 1075; 8. z3. Fenner ,  166 N.C. 247, PO S.E. 970; S. v. Barber ,  
180 N.C. 711, 104 S.E. 760. 
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But this does not mean that testimony respecting the circumstances 
under which a search warrant was procured, offered for the purpose of 
enabling the trial judge to determine the validity of the search warrant 
and the competency of the evidence procured thereunder, should be sub- 
mitted to the jury or that the jury may or should find the facts established 
thereby. Such testimony presents questions of fact the judge only may 
decide. 

His  Honor submitted to the jury the details of and a dissertation upon 
the evidence in the case, including a search warrant which had no bearing 
upon the guilt or innocence of this defendant. No search warrant was 
actually used when the officer entered the sleeping quarters of the defend- 
ant and there found 312 gallons of nontax-paid liquor. This drew into 
question the competency of the evidence thus procured, and it then 
became the duty of the trial judge to analyze all the facts and circum- 
stances and to apply the appropriate rules of evidence to the facts so 
found, and then either admit or reject the evidence. I t  was likewise the 
duty of the court below to have passed upon the vrdidity of the search 
warrant when and if the search warrant or evidence procured thereunder 
became a proper subject of inquiry. The jury in no aspect of this or any 
other case has the duty of determining either the competency or the admis- 
sibility of evidence. These are questions addressed solely to the presiding 
judge. Munroe v. Stutts, 31 N.C. 49; S.  v. Whitener, 191 N.C. 659, 132 
S.E. 603 ; N. C. Evidence by Stansbury, sec. 187, page 405 ; Sanderspn v. 
Paul, ante, 56. The judge's duty and that of the jury are different and 
neither may invade the province of the other. S. v. Fogleman, 204 N.C. 
401, 168 S.E. 536. 

The jury found that the defendant had in his possession 312 gallons 
of nontax-paid intoxicating liquor for the purpose of sale, and upon this 
finding the defendant is clearly guilty. As to thil3 there could be no 
serious controversy. This merely points up the fact the real question 
the parties seek to present on this appeal is not whether the defendant is 
guilty or not guilty, but whether the testimony establishing his guilt, 
admitted in evidence without exception, was competent or incompetent. 
This is further demonstrated by the fact the State assigns as error two 
excerpts from the charge of the court respecting the testimony. While 
this is a novel position, i t  goes without saying that neither an exception 
to the admission of evidence nor to error in the charge can be made the 
basis of an appeal by the State. 

Even so, upon the present state of the record i t  would be manifestly 
unfair to reverse the ruling on the special verdict and remand for sentence 
without giving the defendant an opportunity to be heard upon the ques- 
tion of the competency of the evidence presented against him. For  that 
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reason, the special verdict is vacated and set aside and the cause is re- 
manded for a 

New trial. 

STATE v. ALONZA HARPER, JESSE JAMES HADDOCK AND HARVEY 
BOWEN. 

(Filed 1 February, 1952.) 

1. Criminal Law 5 54d- 

A special verdict must incorporate a finding by the jury of all essential 
facts upon which the guilt or innocence of defendant must follow as a 
conclusion of law, but it may not submit to the jury the competency of 
evidence presented to prove such facts. 

a. Intoxicating Liquor S 9c: Searches and Seizures 8 1- 
Where an officer of the law sees and recognizes intoxicating liquor in 

defendant's car without a search thereof, it becomes his duty to act, 
either with or without a search warrant. G.S. 18-6. 

3. Criminal Law 5 83- 
Where the facts found in a special verdict clearly establish defendant's 

guilt, but it appears that the question of the competency of evidence was 
also submitted to the jury under the special verdict, the judgment of 
guilty cannot be allowed to stand, but a new trial will be ordered upon 
defendant's appeal. 

APPEAL by defendant Xlonza Harper  from Carr, J., J u n e  1951 Term, 
GREENE. 

Criminal prosecution upon a warrant  charging defendant Alonza 
Harper  with possession, possession for the purpose of sale, and transport- 
ing nontax-paid intoxicating liquor. 

This case and the case, S. v. Harper, ante, 62,  are companion cases. 
The charges against the defendant Harvey Bowen were disposed of i n  
the court below without appeal. 

Upon the call of the case, the defendants made a motion to suppress 
the State's evidence for that  such evidence would be based on an  unlawful 
search warrant  or secured without a search warrant. This motion was 
denied. 

Thereafter, by consent of the solicitor for  the State and counsel for 
the defendant, the court submitted to the jury a special verdict, therein 
reciting the details under which the search warrant  mas obtained and the 
manner of its service in  exactly the same language employed in  the special 
verdict in S. v. Harper, supra, and further reciting that  while the search 
was in progress, defendant Harper  drove u p  in his automobile and when 
he got out of his car, one of the officers by the use of his flashlight saw 
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in defendant's car two $6 gallon jars containing white :nontax-paid liquor, 
the jars being unwrapped and easily visible to the cfficer. The officer 
thereupon seized the two jars of liquor and looked in the trunk of said 
car and found five cases of intoxicating liquor upon which the tax due 
the Federal Government had not been paid, being 30 gallons in all. 
Harper then admitted that he had found this liquor at  a point not far  
away and that he intended to put the liquor in the shed room where Jesse 
James Haddock was sleeping. Harper also admitted that he had assisted 
in the transportation of the 52 cases of nontax-paid liquor which had just 
been discovered by the officers in the sleeping quarters of Haddock. 

The jury found upon the special verdict that the defendant had the 
30 gallons of nontax-paid liquor in his possession for the purpose of sale, 
and further found the facts to be as set forth in the s~pecial verdict and 
concluded that if upon the facts so found the court was of the opinion 
that the defendant was guilty as charged, then the jury makes the opinion 
of the court its verdict. 

Upon the findings of the jury, the court adjudged i;hat the defendant 
Harper was guilty of each of the three charges and offenses set out. To 
the judgment entered, the defendant Harper excepced and appealed, 
assigning errors. 

Atforney-General iMcMullan, Assistant Attorney-General Moody, and 
Charles G. Powell, Jr., Member of Staff, for the State, appellee. 

C. W .  Beaman and K. A. Pittman for defendanf, appellant. 

VALENTINE, J. The submission of the special verdict in this case was 
not the proper procedure and had the effect of placing upon the jury the 
responsibility of determining the competency of the evidence, and tended 
only to confuse the issue. The jury may never be properly called upon 
to determine the competency or the admissibility of evidence. These are 
questions addressed solely to the presiding judge and must be by him 
determined and ruled upon. Sanderson v. Paul, ante, 56. H e  cannot 
place upon others a duty which rests upon him and him alone. S. v. 
Whifener, 191 N.C. 659, 132 S.E. 603; 8. v. Foglemnn, 204 N.C. 401, 
168 S.E. 536; S. v. Harper, ante, 62. 

The entire question of the search warrant should have been ruled upon 
by the court and the case submitted to the jury upon the evidence of the 
officer who saw the nontax-paid liquor clearly visible in defendant's car 
and who thereupon had the duty under G.S. 18-6 to take possession of the 
automobile and the liquor found therein and to arrest the defendant. 
I n  this case, the officer saw and recognized the liquor in defendant's car. 
I t  then became his duty to act either with or without the aid of a search 
warrant. 8. v. Godette, 188 N.C. 497, 125 S.E. 24. 
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On the  facts  found i t  would appear  that the  defendant is clearly gui l ty  
of the  crimes wi th  which he is  charged, but  i n  the  l ight  of the  confusion 
that appears  to  have prevailed a t  the  trial,  the ends of justice require 
that there be a new tr ia l ,  and  it is so ordered. 

New trial.  

STATE v. ELGIE WAGSTAFF. 

(Filed 1 February, 1952.) 

1. Constitutional Law § 34d- 
Ordinarily, in offenses less than capital, the presiding judge is not re- 

quired to assign counsel to represent defendant, but where an inexperienced 
youth is charged with a serious felony i t  is proper for the court to assign 
counsel for him, and failure to do so may be held for error. Here the trial 
judge's explanation to the jury of the absence of counsel may have left the 
impression that this was due to defendant's stubbornness and resentfulness. 

2. Contempt of Court  § 2a- 
The trial judge has power to order anyone, either witness or spectator, 

into custody for what the court finds is a contempt committed in his 
presence. 

3. Same: Criminal Law 5 50d---Ordering of defendant's fa ther  into custody 
in presence of jury held prejudicial under  facts of this case. 

Defendant's father, following some conversation with the judge, was 
ordered to sit down, and upon a second protest that the case should be 
continued and counsel obtained for the defendant saying "he was not 
getting a fair trial," in the presence of the jury the father was ordered into 
custody aud removed from the court room. I t  also appeared on cross- 
examination that  previously defendant had had a n  altercation with his 
father. Hcld: Under the facts and circumstances of this case, the depriva- 
tion of defendant of the aid and adrice of his father, the only person 
present who could explain the previous altercation between them, must be 
held for error as prejudicing defendant in the eyes of the jury, there being 
nothing in the record to indicate that  the conduct of defendant's father 
was engaged in for the purpose of causing a mistrial. 

4. Constitutional Law 5 34a- 
A person charged with crinie is entitled to a fair trial before an unpreju- 

diced jury in an atn~osphere of judicial calm, and the responsibility rests 
upon the trial judge to preserve that  right. 

5. Criminal Law § 78c- 

Where a youthful, inexperienced defendant is not represented by coun- 
sel, the State properly makes no point as  to the time, manner, or form of 
an exception presenting defendant's contention that  an incident during the 
trial unduly prejudiced him in the eyes of the jury. 
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, ~ P P E A L  by defendant from Prizzelle, J., April Term, 1951, of PERSON. 
New trial. 

The defendant was indicted for assault with intent to kill in violation 
of G.S. 14-32. 

The State's witness L. J. Martin, the operator of 2. filling station and 
store, testified that on the occasion alleged he had an  altercation with 
defendant in the course of which the witness had drawn his pistol and 
ordered the defendant off his premises; that thereafter while witness was 
putting gasoline in a truck the defendant seized him from behind, wrested 
the pistol from him, struck him on the head with ii,, inflicting a scalp 
wound requiring five stitches, and threw him on the ground and kicked 
him, causing a fracture of a bone in his hip, declaring he was going to 
kill him. H e  was taken to a hospital and after two months was still 
unable to sit up  straight. 

On the other hand, the defendant testified that Mr. Martin pointed his 
pistol at  him and threatened to kill h im;  that he twisted his arm to pre- 
vent him from shooting and the pistol was discharged, burning defend- 
ant's coat; that  Mr. Martin seized his arm and tried to pull him down, 
and he struck him on the head to get loose. 

There was verdict of guilty as charged. From judgment imposing 
sentence of not less than eight nor more than ten years defendant ap- 
pealed. 

Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 

1). Emerson Scarborough for defendant, appellant. 

DEVIN, C. J. The defendant, a Negro 19 years O F  age, was without 
counsel a t  the trial below. H e  was a resident of an  adjoining county 
and a t  the time of the offense charged was a soldier ill the United States 
Army. There was no motion for judgment of nonsuit and the evidence 
was sufficient to carry the case to the jury. 

The defendant, however, challenges the validity of the result below 
c h i d y  on the ground that an  incident which occurred during the trial 
prejudiced him before the jury, and improperly influenced the adverse 
verdict and consequent judgment. 

The facts in connection with the incident 'eferred to and upon which 
the defendant bases his assignment of error are set oui in the record. I t  
seems that in the seating arrangement of the courtr2om, Negroes cus- 
tomarily sat in the gallery unless they were parties or witnesses. During 
the examination of the State's witness Martin, the father of the defend- 
ant  who had been seated in the gallery came down into the bar and ap- 
proached the bench, and had some conversation with the Judge as to the 
trial of the case. What was said does not appear, but the Judge ordered 
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him to sit down. H e  took a seat beside the defendant, but later he again 
approached the Judge and protested to him that the case should be con- 
tinued so that  he could get a lawyer for h is  son, "that he was not getting 
a fa i r  trial, or words to that  effect." The record states "whereupon the 
Judge in  the presence of the jury ordered the defendant's father into the 
custody of the sheriff, and he was taken upstairs and locked in  the jail 
and remained there during the remainder of the trial." 

The defendant testified he had never before been arrested for anything. - 
During his cross-examination he said his father on some occasion not 
explained had shot him but he did not know why. The State offered 
evidence that  defendant's general reputation was bad. The sheriff 
further testified that  when defendant mas put in jail he told him if he 
wanted to see a lawyer he would get one, and any witnesses he wished. 
Defendant gave him names of four witnesses, but said the Army would 
see about a lawyer for h im;  that  defendant's father and brothers were 
notified, but the sheriff said "They did not seem to care much about it, 
and the father (who had just been released from hospital) did not care 
enough to go to see him." When the defendant closed his case the court 
inquired if there were any witnesses subpoenaed for the defendant. The  
Solicitor stated one Fuller, and F rank  Smith for whom subpoenas had 
been issued could not be found. F rank  Smith was called out. The court 
inquired what defendant wished to show by F rank  Smith, and the de- 
fendant said Smith was present a t  the time of the difficulty, but he didn't 
know what he would testify to  if he were present. 

The defendant noted exception to the following statement by the court 
i n  closing his charge to the jury:  "I will call the jury's attention to the 
fact  that  while the defendant is not represented by counsel in this case, 
evidence in this case tends to show that  several times last week and ser- 
era1 times today after the case was called, opportunity was afforded the 
defendant to engage counsel and to avail himself of the testimony of any 
person whom he might desire to have subpoenaed." 

While ordinarily in criminal actions less than capital the presiding 
judge is  not required to assign counsel to represent the defendant (S fa te  
v. Hedgcbefh, 228 N.C. 259, 45 S.E. 2d 563; Uveges v. Pennsylvania, 
335 U.S. 437), in view of the youth and inexperience of the defendant 
i n  this case charged with a serious felony i t  would seem the court should " 
have gone further than afford him opportunity to employ counsel and 
have assigned counsel to represent him. The defendant also assigns 
error i n  that  the court's final words to the jury, in explanation of the 
absence of counsel, tended rather to hold the defendant up  to the jury as " " 

stubborn and resentful, and not meriting consideration for his defense 
which ordinarily would have been accorded to uncounseled youth. 

Unquestionably i t  is within the power of the presiding judge to order 
anyone, either witness or spectator, into custody for what the court finds 
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is a contempt committed in  his presence. State t i .  87agle, 182 N.C. 894, 
109 S.E. 844; State a. McSeill ,  231 N.C. 666, 58 S.E. 2d 366; State U .  

Simpson, 233 N.C. 438, 64 S.E. 2d 568 ; State v. Kirkman, 234 N.C. 670. 
But when this is done in  the immediate presence of the jury in a crim- 
inal action, whether i t  is to be regarded as prejudicial to the defendant 
depends upon the circumstances of the case. While neither the language 
nor the manner of the defendant's father in the instant case is set out in 
the record, no question is raised so f a r  as defendant'e father is concerned 
as to  the propriety of the action of the judge in ordering him into cus- 
tody, but the point is made that this tended to reflect discredit on the 
son charged with a serious crime of violence, and also to deprive him of 
the presence and aid of one who might have been both an  adviser and a 
material witness as to some phases of the case. True, the able and care- 
fu l  judge who presided over the trial of this case was doubtless at  the 
time unaware that  defendant's case would be improperly discredited by 
the court's action, but looking at  i t  in the cold light of the record we per- 
ceive that  harm could and probably did result to the defendant in the 
tr ial  of his case. The arrest and removal of his father tended to dis- 
parage the defendant in the eyes of the jury in a case in which he was 
charged with a felonious assault, and deprived him c ~ f  the aid and advice 
of his father, the only one present who could refute or explain the sug- 
gestion of previous violent conduct on the part  of f , ~ t h e r  and son. The 
jurors presumably saw what took place in their immediate presence and 
observed the  action of the court with respect to defendant's father. State 
v. McNeill, supra; State c. Simpson, supra. What impression the inci- 
dent made on their minds does not appear, but the defendant urges i t  
must have been harmful to him. 

Numerous instances have come to the attention of the Court where 
persons connected with the trial have been ordered into custody. I n  
the McNeill case, supm, a new trial was awarded because the judge 
ordered defendant's witness into custody on his leaving the stand in the 
presence of the jury. I n  the Simpson case, supm, t w ~  of defendant's wit- 
nesses during noon recess of court were ordered arrested. Some of the 
jurors were present at  the time, and when court ~esumed session the 
witnesses were brought in  in  custody. A new trial was awarded. I n  
State a. Slagle, supra, a codefendant in an  indictml3nt for murder had 
been discharged. Later during court session this person was ordered ar- 
rested for violation of the prohibition law, but this was held under the 
circumstances not prejudicial. 

I t  is the well settled rule in this jurisdiction that a person charged 
with crime is entitled to a fair  trial before an unprejudiced jury "in an  
atinosphere of judicial calm," and that  the responsibility rests upon the 
tr ial  judge to preserve this right. State v. Carter, 233 N.C. 581, 65 
S.E. 2d 9. 
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The defendant's exception on the ground of harmful effect on the jury 
of the court's action in ordering the arrest and removal of defendant's 
father would have been more aptly presented by a motion at the time for 

- - 

a mistrial and continuance, but in view of the defendant's inexperience 
in  court procedure and absence of counsel the State properly makes no 
point as to the time, manner or form of the exception. 

There is nothing in the record to indicate that the conduct of defend- 
ant's father, which the court found contemptuous, was engaged in for 
the purpose of causing a mistrial. I n  Dennis I ? .  L7.S., 183 F. ( 2 )  201 
(226), Judge Hand, speaking for the Court, reviewed the conduct of the 
trial of persons charged with conspiracy to ad~ocate  overthrow of the 
government of the United States. The opinion sets forth the improper 
conduct of attorneys for the defendants, apparently in effort to cause a 
mistrial, and the constant bickering between counsel and the trial judge, 
and the latter's warning that they would be punished for contempt. I t  
was said, "throughout, the Judge kept repeating to the jury that they 
were not to take what he said to the attorneys against their clients." Under 
the circumstances set out in the opinion in that case the result of the trial 
was upheld. The decision of the Circuit Court of Appeals was affirmed 
by the Supreme Court of the United States in Dennis  v. U .  S., 341 U.S. 
494. See also Hyatt  on Trials, sec. 1065. 

After a careful consideration of the case as presented by the record 
before us, we reach the conclusion that the defendant should be awarded 
a new trial. and it is so ordered. 

Other exceptions noted by the defendant and brought forward in his 
assignments of error are not discussed or considered as they may not 
arise on another hearing. 

New trial. 

THOMAS B. WOODY, DALLAS RAMSEY, RALPH RAMSEP, J. C. GAL- 
BREATH, LOUISE AND TOM OLIVER, JUNIOUS DUNN, FRANKLIN 
JOHNSON, AUBREY BARNETT, AND THE BOARD OF EDUCATION OF 
PERSON COUNTY, NORTH CAROLINA, v. HUBERT H. BARNETT 
AND WIFE, BESSIE BARNETT, AND JAMES GARLAND BARNETT. 

(Piled 1 February, 1952.) 
1. Hlghways 5 1 5 -  

Each section of State highway which has been abandoned but which 
remains open and in general use as a necessary means of ingress to and 
egress from the dwelling house of one or more families is established as a 
neighborhood public road by G.S. 136-67. 
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!A Highways 8 15- 
A proceeding to have a section of abandoned State highway "declared" a 

neighborhood public road is properly instituted before the clerk, G.S. 
136-67, the prayer that the section of road be "declared" a neighborhood 
public road meaning "judicially determined" rather 1:han a request for a 
declaration of the rights of the parties under the Declaratory Judgment 
Act. 

3. Courts 8 4c- 
A proceeding instituted before the clerk to have an abandoned section of 

State highway declared a neighborhood public road is not subject to de- 
murrer on appeal to the Superior Court even if it  be conceded that the 
proceeding is one under the Declaratory Judgment Act, since if the clerk 
exceeded his authority the Superior Court would nevertheless obtain juris- 
diction, the clerk being but a part of the Superior Court and the Superior 
Court having the right to proceed as though no action had been taken by 
the clerk other than to transfer the cause to the civil issue docket. 

4. Highways g 16: Pleadings 8 31- 
In a petition to have a section of abandoned State highway declared a 

neighborhood public road, allegations to the effect that a school was situ- 
ated a t  each end of the abandoned section of road and that the road con- 
stituted the most direct route between the two institutions, though eviden- 
tiary, are germane as tending to show that the road rsemained open and in 
general use, and the refusal of respondents' motion to strike such allega- 
tions mill not be held prejudicial. 

5. Appeal and Error § 402- 
Refusal to strike eridentiary allegations which arc! germane to the in- 

quiry ordinarily is not prejudicial, certainly where the proceeding presents 
questions of fact for the court rather than issues of :fact for a jury. 

APPEAL by plaintiffs and defendants from Frizzelie, J., April Term, 
1951, PERSON. 

Proceeding instituted before the clerk to ha re  a rsection of a public 
highway abandoned by the Highway Commission declared a public 
neighborhood road under G.S. 136-67, heard on demurrer to the petition 
and motion to strike allegations therein. 

The  petitioners make the allegations necessary to bring the abandoned 
section of Highway 57, described in the petition, within the provisions of 
G.S. 136-67. They further allege that  defendants own land bordering on 
the east side of said road a t  the southern end thereof where i t  enters 
Highway 57 and have threatened and are threatening to close the south 
end thereof, along their property, to traffic by petitioners and others. 

They also allege in paragraph 3 tha t  the County Board of Education 
has constructed and maintains a Negro consolidated high school near the 
south end and a Negro consolidated grammar school near the north end 
of said segment of road, and said road is the most direct route between 
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the two schools for school buses and other vehicles and is being used 
generally by such vehicles. 

They further allege in paragraph 2 that the Foushee estate owned 
property lying on both sides of said road, that the executor subdivided 
and platted the property, that said plat, which was duly recorded, shows 
said road with lots facing on each side thereof, that lots were sold as 
per said plat to petitioners and others and some of petitioners have 
erected homes on the respective lots purchased by them, and that "the 
executor at the time of the said sale recognized the existence of said 
public road as a necessary course of travel to the purchasers of said 
property, as well as to the public generally." 

They pray: 
"1. That the court declare as a fact and as a matter of law that said 

road is a neighborhood road serving a public use as a means of ingress 
and egress for one or more of the petitioners in accordance with the 
public laws of North Carolina, General Statutes 136-67, 136-68, 136-69 
and 13670. 

"2. That the court declare said road to be a neighborhood public road 
of the width of 30 feet.'' 

The defendants appeared before the clerk and demurred to the petition 
for that the clerk has no jurisdiction to grant the relief therein prayed. 
They also moved to strike that part of paragraph 2 of the petition above 
quoted and paragraph 3 relating to the two schools now maintained on 
and using said road as a means of ingress and egress. The clerk over- 
ruled the demurrer but granted the motion to strike paragraph 3 and 
the indicated portion of paragraph 2. Petitioners appealed. 

On the hearing of the appeal in  the court below, the judge affirmed the 
judgment of the clerk in overruling the demurrer and striking the quoted 
part of paragraph 2 but reversed the same insofar as it strikes paragraph 
3 of the petition. Both plaintiffs and defendants excepted and appealed. 

R. B. Dauw, Thomas B. Woody, Jr., R. P. Burns, and R. P. Reade 
for petitioner appellees. 

Gaither M.  Beam and Davis 4 Davis for defendant appellants. 

BARNHILL, J. The plaintiffs failed to perfect their appeal. The same 
has been dismissed under Rule 17. Hence the questions raised by the 
appeal of the defendahts are the only ones posed for decision. 

G.S. 136-67 converts into neighborhood public roads "all those portions 
of the public road system of the state which have not been taken over 
and placed under maintenance or which hare been abandoned by the 
state highway and public works commission, but which remain open and 
i n  general use as a necessary means of ingress to and egress from the 
dwelling house of one or more families." That is to say, the easements 
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theretofore owned by the State in and to such segments of abandoned 
road are retained and reserved by the State for use by the public, not as 
public highways but as neighborhood public roadri. Every segment of 
public road which has been abandoned as a part of the State road system 
coming within the terms of the statute is thus, by legislative enactment, 
established as a neighborhood public road. 

All the petitioners seek in this ~roceeding is to obtain a judicial decla- 
ration of the existence of those facts which are necessary to bring the 
road in question within the definition contained in the statute, so as to 
procure the establishment thereof as a neighborhood public road as a 
matter of public record. They do not invoke the provisions of the De- 
claratory Judgment Act. The word "declare" as used in the prayer for 
relief means and was intended to mean ('judicially determine" or "estab- 
lish the existence of" the facts essential to show that said road has al- 
ready, in  fact, been established by the Legislature as a neighborhood 
public road. 

The Legislature has vested in the clerks of the Superior Courts of the 
State jurisdiction over proceedings relating to the establishment, mainte- 
nance, alteration, discontinuance, or abandonment of neighborhood public 
roads, church roads, and cartways. This authority is contained in Art. 
4 of Chap. 136 of the General Statut ts  The pertinent section of the 
Code, G.S. 136-67, is the first section thereof. Proceedings under this 
article of the Code ordinarily involve questions of fact rather than issues 
of fact. An expeditious method of entertaining a.id disposing of such 
proceedings, without unnecessarily cluttering the civil issue docket of 
the Superior Court, was desired. To  this end jurisdiction was vested in 
the clerk. 

I n  view of the general scope of the jurisdiction vested in the clerk by 
said article and the inclusion therein of the provisions of law here in- 
voked by the petitioners, it would seem to follow that this proceeding 
was properly instituted before, and should be disp0sc.d of initially by, the 
clerk of the Superior Court of Person County. 

But let us concede that this is in fact a proceeding under the De- 
claratory Judgment Act in which the petitioners seek to have their rights 
and status under the statute, G.S. 136-67, in respect to such easement, 
judicially determined and declared as provided by said Act. Even so, 
the demurrer is without merit and was properly overruled. 

The office of the clerk of the Superior Court is the main reception room 
of the Superior Court. I t  is but a part of that institution which is de- 
voted to the administration of legal remedies. Wirrdsor I ? .  H c V a y ,  206 
N.C. 730, 175 S.E. 83. The clerk is the officer in charge. as a servant of 
the court, Turner 2). Holden, 109 N.C. 182 ; he ia pos,?essed of jurisdiction 
to grant many of the remedies afforded by the law. I n  so doing he is 
but a part of the Superior Court. Perry v. Bassenger, 219 N.C. 838, 
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15 S.E. 2d 365. That he may have exceeded his authority affords no 
cause for booting the petitioners out of court. Williams v. Dunn, 158 
N.C. 399, 74 S.E. 99; I n  re Anderson, 132 N.C. 243. Instead, the judge 
should proceed as if the clerk had taken no action other than to transfer 
the cause to the proper docket. Perry v. Bassenger, supra. 

"Where the clerk exceeds his authority, Hodges c. Lipscomh, 133 N.C. 
199, 45 S.E. 556, or has no jurisdiction, Roseman v. Roseman, supra 
(127 N.C. 494), and the cause for any ground is sent to the judge, the 
judge may retain jurisdiction and dispose of the cause as if originally 
before him. Perry v. Bassenger, supra." McDaniel v. Leggett, 224 
N.C. 806, 32 S.E. 2d 602; G.S. 1-276; Nondy v. Howell, 229 N.C. 198, 
49 S.E. 2d 233; Plemmons v. Cutshall, 230 N.C. 595, 55 S.E. 2d 74; 
Bailey v. Davis, 231 N.C. 86, 55 S.E. 2d 919; I n  re Estate of Johnson, 
232 N.C. 59, 59 S.E. 2d 223. 

Therefore, in any event, the demurrer was properly overruled. 
The allegations made in paragraph 3 of the complaint contain facts 

tending to show that the segment of abandoned road in question here 
remains "open and in general use as a necessary means of ingress to and 
egress from" not only the dwelling house of one or more families but also 
to and from two important county institutions. While the allegations 
are evidentiary in character, they are not of such prejudicial nature as 
to require a reversal. Hinson 7'. BTiff, 232 N.C. 379, 61 S.E. 2d 185. 
This is particularly true in the light of the fact the petition presents 
questions of fact for the court rather than issues of fact for a jury. 

The judgment entered in the court below is 
Affirmed. 

HADLEY HORNER, FOR AND ON BEHALF OF HIMSELF AND ALL OTHER TAX- 
PAYERS OF THE CITY OF BURLINGTON, v. THE CHAMBER OF COM- 
MERCE OF THE CITY OF BURLINGTON, INC., AND THE CITY OF 
BURLINGTON. 

(Filed 1 February, 1952.) 

1. Appeal and Error 40d- 
In determining whether the findings of the trial court are supported by 

evidence, and therefore binding, the Supreme Court will consider not only 
the facts in evidence favorable to the successful party, but also all reason- 
able inferences which may be drawn in his faror from such facts. 

2. Municipal Corporations 5 41 : Taxation 5 S8a-Evidence held to support 
finding that chamber of commerce did not expend tax moneys as agency 
of municipality for purposes specified in G.S. 158-1. 

Facts in evidence tending to show that defendant municipality made an 
absolute gift of tax moneys to a chamber of commerce without specifying 
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how they were to be spent or reserving any right to direct or control their 
use; that the municipality did not in fact direct or control the chamber 
of commerce in the expenditure of the funds and did not even receive a 
report from it as to disbursement; that the chamber of commerce com- 
mingled the tax moneys with its other revenues and used the resulting 
common fund in the discharge of its functions, is held, to support the find- 
ing of the trial court that the tax moneys were not expended under the 
direction and control of the municipality through the agency of the cham- 
ber of commerce for the purposes specified in G.S. 158-1, and supports its 
judgment for the recovery of the tax moneys from the chamber of com- 
merce. The trial court correctly rejects as irrelevant testimony of expen- 
ditures by the chamber of commerce prior to the payment of the tax 
moneys to it. 

3. Evidence § 4 5 -  
Whether a particular disbursement of tax moneys is authorized by 

statute is not a proper subject for opinion evidence. 

4. Municipal Corporations § 41: Taxation 8 38a- 
Good faith in the expenditure of tax moneys does not affect the question 

of whether such expenditure is authorized. 

APPEAL by defendants, the Chamber of Commerce of the City of 
Burlington, Inc., and the City of Burlington, from Sharp, Special Judge, 
at  the April Term, 1951, of the Superior Court of ALAMANCE County. 

Civil action by taxpaying citizen to compel private corporation to  
restore t o  municipality tax moneys alleged to have been unlawfully di- 
verted from the municipal treasury. 

The  record discloses these things : 
1. The defendant, the City of Burlington, which is herein called Bur- 

lington, is  a municipality i n  Alamance County, Nor th  Carolina. 
2. The  defendant, the Chamber of Commerce of the City of Burling- 

ton, Inc., which is herein designated as the Chamber of Commerce, is a 
private non-profit corporation having these corporate purposes: (1) The 
promotion of every plan for the advancement of the commercial, manu- 
facturing, civic, and monetary interests of the community of Burlington 
and Alamance County, and the abatement of every grievance injuriously 
affecting such interests; (2 )  the establishment and a p ~ l i c a t i o n  of uniform 
and equitable rates and usages of trade ; ( 3 )  the collection and preserva- 
tion of statistical information concerning the commerce, capital, produc- 
tion, and growth of Burlington; (4) the speedy and economical settlement 
of differences among its members, without resort to litigation; (5) the 
assembling of a general meeting of all the businessmen of Burlington in 
all emergencies wherein their rights, or interests may be affected; and 
( 6 )  the discussion of all questions affecting the interes,ts, trade, or  manu- 
facturers of Burlington and Alamance County, and the pecuniary welfare 
of Burlington and Alamance County. 



N. C.] FALL TERM, 1951. 7 9 

3. On December 15, 1925, the voters of Burlington approved the 
stat'ute now codified as Chapter 158 of the General Statutes at  an 
election conforming to (3.8. 158-3. 

4. Thereafter, to wit, during the fiscal year beginning on July 1, 1947, 
the Burlington City Council adopted a municipal budget, making an 
appropriation in this indefinite fashion: '(Publicity: Chamber of Com- 
merce, $2,000.00." At the same time, i t  levied a special ad valorem tax 
on all taxable property in the municipality at a rate within the limits 
specified in G.S. 158-1 to cover such appropriation. When collected, this 
special tax netted $2,000.00. 

5. The Burlington City Council delivered the $2,000.00 mentioned in 
the preceding paragraph to the Chamber of Commerce in these install- 
ments on these occasions : $1,000.00 on 12 November, 194'7; and $1,000.00 
on 8 May, 1948. The Chamber of Commerce indistinguishably com- 
mingled this tax money and its other revenues, and expended the re- 
sultant common fund for various purposes. 

6. Subsequent to these events, the plaintiff, a taxpaying citizen of 
Burlington, demanded that the Chamber of Commerce restore the 
$2,000.00 to Burlington, and that the Burlington City Council institute 
proceedings for its recovery. These demands were refused by the 
Chamber of Commerce and the Burlington City Council on the ground 
that the appropriation and expenditure were authorized by G.S. 158-1. 

7. The plaintiff thereupon brought this action against the Chamber of 
Commerce, Burlington, and four members of the Burlington City Coun- 
cil, to wit, Jennings M. Bryan, H. L. Galloway, J. 0. Bayliff, and C. W. 
Burke, to compel the restoration of the $2,000.00 to Burlingt6n. 

8. The complaint is analyzed in the opinion on a former appeal in this 
cause. See: Horner 2). Chamber of Commerce, 231 N.C. 440, 57 S.E. 
2d 789. I t  charges initially that the tax money in question was turned 
over to the Chamber of Commerce by the Burlington City Council free 
from "any restrictions, conditions, or requirements" as to its use, and 
with intent on the part of the Burlington City Council that it should be 
used by the Chamber of Commerce in its '(untrammeled discretion in 
furtherance of the ordinary . . . activities of said Chamber of Com- 
merce"; that the money was mingled with the general funds of the 
Chamber of Commerce "derived from numerous other sources," and was 
'(used, pro rata, for all the . . . expenses of said Chamber of Com- 
merce" ; and that such outlay was unlawful because it was not authorized 
by G.S. 158-1 or any other statute. I t  asserts secondarily that the outlay 
of the tax money was not for a public purpose within the meaning of 
Article Q, Section 3, of the State Constitution, and by reason thereof 
mas unconstitutional if it --as in fact sanctioned by G.S. 158-1. The 
answer asserts '(that the tax levy, appropriation and payment made by 
the City of Burlington to the Chamber of Commerce were made pursuant 
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to . . . Chapter 158 of the General Statutes of North Carolina," and 
that such statute did not offend the constitutional provision invoked by 
the plaintiff. 

9. Subsequent to the filing of the answer the plaintiff submitted to a 
voluntary nonsuit as against Jennings M. Bryan, 11. L. Galloway, J. 0. 
Rayliff, and C. W. Burke. When the action was h e a ~ d  at the April Term, 
1951, of the Superior Court of Alamance County, the plaintiff and the 
remaining defendants waived trial by jury, and presented testimony 
before the presiding judge for the avowed purpose of sustaining their 
respective pleadings. After hearing the evidence, the judge found the 
facts in great detail. When the findings are propwly interpreted, they 
come to this: That the tax moneys in controversy were not used or ex- 
pended under the direction and control of the Burlington City Council 
through the agency of the Chamber of Commerce for the purposes speci- 
fied in  G.S. 158-1, but, on the contra'ry, they were used or expended by 
the Chamber of Commerce at  its own untrammeled discretion for its 
own ordinary activities. The judge concluded '(that the payment of the 
. . . $2,000.00 to the Chamber of Commerce by the City of Burlington 
was not authorized by law and its expenditure . . . was an illegal use of 
tax money," and entered judgment "that the . . . City of Burlington 
. . . recover of the . . . Chamber of Commerce of the City of Bur- 
ljngton, Inc., the sum of $2,000.00, with interest on $1,000.00 since 12 
November 1947, and with interest on $1,000.00 since 8 May 1948, and 
that the plaintiff recover his costs to be taxed against the . . . Chamber 
of Commerce by the Clerk." The remriining defendants excepted to the 
judgment and appealed to the Supreme Court, assigning errors. 

William R. Dalton, Jr., for plaintiff, appellee. 
Cooper, Sanders & Holt and W.  D. illadry for defendants, appellants. 

ERVIN, J. There is certainly no statutory warrant for the outlay of 
t:ix funds under scrutiny unless it can be found in G.S. 158-1, which 
provides that the governing body of any city, whose qualified voters have 
approved Chapter 158 of the General Statutes in an appropriate election, 
may annually set apart and appropriate from the funds derived an- 
nually from the general taxes levied and collected in the city an amount 
not less than one-fortieth of one per cent, nor more than one-tenth of one 
per cent, upon the assessed value of all real and personal property tax- 
able in the city, which funds shall be used and expended under the di- 
rection and control of the governing body of the city, under such rules 
and requlations or through such agencies as such governing body shall 
prescribe, for the purpose of aiding and encouraging the location of 
manufacturing enterprises, making industrial surveys and locating in- 
dustrial and commercial plants in or near the city; encouraging the 
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building of railroads thereto, and for such other purposes as will, in the 
discretion of the governing body of the city, increase the population, 
taxable property, agricultural industries, and business prospects of the 
city. 

The facts found by the trial judge undoubtedly sustain the adjudication 
that the outlay in question does not fall within the compass of G.S. 158-1, 
and by reason thereof constitutes an unlawful diversion of tax funds from 
the treasury of Burlington. The findings are binding on the parties to 
the appeal if they are supported by evidence. Poole c. Gentry, 229 N.C. 
266, 49 S.E. 2d 464. 

This brings us to the chief question presented by the assignments of 
error: Does the testimony support the findings of fact of the trial judge? 

I n  determining whether there is eridentiary support for the findings 
of the trial judge in an action where trial by jury is waived, this Court 
considers not only the facts in evidence favorable to the successful party, 
but also all reasonable inferences which may be drawn from such facts 
in his favor. 5 C.J.S., Appeal and Error, Section 1656 i. 

When the evidence in the instant case is considered in this manner, it 
indicates that the tax moneys in controversy were appropriated and used 
under these circumstances : 

1. The governing body of Burlington, i.e., the Burlington City Council, 
made an absolute gift of the tax moneys to the Chamber of Commerce 
without specifying how they were to be spent, and without reserving the 
right to direct or control their use. 

2. The Burlington City Council did not, in fact, direct or control the 
Chamber of Commerce to any degree in its disposition of the tax moneys. 
Indeed, the Chamber of Commerce did not even report to the Burlington 
City Council what it did with them. 

3. The Chamber of Commerce indistinguishably commingled the tax 
moneys and all its other revenues, and indiscriminately used the resultant 
common fund to pay rents, salaries, and other expenses incurred by it 
in carrying out its corporate functions. 

These things being true, there is sufficient eridentiary support for the 
findings of the trial judge that the tax moneys in controversy were not 
used or expended under the direction and control of the Burlington City 
Council through the agency of the Chamber of Commerce for the pur- 
poses specified in G.S. 158-1, but, on the contrary, they were used or 
expended by the Chamber of Commerce at its own untrammeled dis- 
cretion for its own ordinary activities. 

The trial judge rightly rejected for irrelevancy the statements of 
Philip Swartz and R. S. Winslow, witnesses for the defendants, that they 
had examined "Exhibit B showing various expenditures by the Burling- 
ton Chamber of Commerce . . . for publicity," and "that the matters 
for which the expenditures shown were made are generally accepted as 
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approved methods of publicity for obtaining new industrial, commercial, 
and business enterprises for a city . . . i n  . . . North  Carolina and 
elsewhere." The expenditures listed in  Exhibit No. 8 antedated the 
payment of the tax  moneys to the Chamber of Commerce, and do not 
represent outlays of those moneys. Besides, whether a particular dis- 
bursement falls within the compass of G.S. 158-1 is not a proper subject 
for  opinion evidence. 8. v. Cuthroll, 233 N.C. 274, 63 S.E. 2d 549. 

Since no occasion for so doing arises on the present, record, we do not 
express any  opinion as  to whether the objects enumerated in G.S. 158-1 
constitute public purposes in  a constitutional sense under Article V, 
Section 3, of the State Constitution. 

The  tr ial  judge found a's a fact  that  the officials of both the Chamber 
of Commerce and the City of Burlington acted a t  all 1,imes in the honest 
belief that  the appropriation and expenditure of the $2,000.00 were within 
the law. Their  good fa i th  does not impair the legal doctrine that  "a tax  
is an  imposition for the supply of the public treasury and not for  the 
supply of individuals or private corporations, howewr benevolent they 
may be." 51  Am. Jur., Taxation, Section 6. 

The  judgment requiring the restoration of the tax moneys to the 
municipal treasury is  

Affirmed. 

BRUCE B. CAMERON v. MARY VAIL CAMERON. 

(Filed 1 February, 1952.) 

1. Abatement and Revival 9 5 %- 
The pendency of an action in a court of competent jurisdiction abates 

a subsequent action between the same parties for the E,ame cause either in 
the same court or in another court of the State having like jurisdiction. 

2. Abatement and Revival § 9- 

Where the same plaintiff brings both actions against the same defend- 
ant, or where the parties are reversed in the second action but the plaintiff 
in the second action as defendant in the flrst actually pleads a counter- 
claim, the test for determining the identity of the actions for the purpose 
of abatement is whether there is a substantial identity as to parties, sub- 
ject matter, issues involved, and relief demanded. 

3. Sam* 
Where the parties in a second action appear in reverse order and plain- 

tiff in the second action as defendant in the first does not plead a counter- 
claim, the first action will not abate the second eren though plaintiff in the 
second action could obtain the same relief by counterclaim in the prior 
action unless judgment in the prior action would necessarily adjudicate 
the matters raised in the second and operate as a bar to it. 
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4. Pleadings § 1 0 -  
A defendant cannot be compelled to file a counterclaim in plaintiff's suit, 

but may in his election reserve such matter for a future independent action 
unless the claim is essentially a part  of the original action and will neces- 
sarily be adjudicated in it. 

5. Divorce a n d  Alimony 5 5- 
Defendant in a n  action for divorce, either absolute or from bed and 

board, may set up a cross action for divorce, either absolute or from bed 
and board, a s  a counterclaim or cross demand, and such counterclaim or 
cross demand may be based, in whole or in part,  upon facts occurring after 
institution of the action. 

6. Pleadings § lO- 
It is not required that  a counterclaim be based on matters existing a t  

the time of the commencement of the action except when arising out of 
contract. G.S. 1-137. 

7. Divorce and  Alimony 8 lb- 
In a wife's action for divorce from bed and board on the ground of 

abandonment, G.S. 50-7 ( I ) ,  she must prove as  a n  essential part of her 
case that  her husband had willfully abandoned her. 

8. Divorce and  Alimony § 221- 

While i t  is not required that  the husband in a n  action for divorce on 
the ground of two years separation be the injured party, the law will not 
permit him to talie advantage of his own wrong, and the wife may defeat 
his action by showing a s  a n  affirmative defense that  the separation was 
due to the husband's willful abandonment of her. G.S. 50-6. 

9. Same: Abatement and  Revival § 9- 

The prior institution by the wife of a n  action for divorce from bed and 
board on the ground of abandonment abates the husband's subsequent 
action for absolute divorce on the ground of separation, since adjudication 
in the first action that the husband had willfully abandoned her would 
bar his action for divorce on the ground of separation. 

10. Divorce a n d  Alimony § 5e: Pleadings 9 22b- 
A husband will be allowed to amend his answer in his wife's action for  

divorce from bed and board to permit him to set up a cross action for 
divorce on the ground of separation so a s  to enable the parties to end the 
controversy in one and the same litigation. 

JOIINSON, J., took no part in the consideration or decision of this case. 

APPEAL by  defendant  f r o m  Parker, J., a t  the  M a r c h  Term, 1951, of 
the  Superior  Cour t  of NEW HANOVER County. 

Civil action i n  which the  defendant  pleads the  pendency of a p r io r  
action between the  part ies  i n  abatement of t h e  present action. 

F o r  convenience of narrat ion,  t h e  plaintiff,  Bruce  B. Cameron, is 
called Cameron, a n d  the  defendant, M a r y  V a i l  Cameron, is designated 
a s  Mrs. Cameron. 
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Stripped of all non-essentials, the facts are as follows: 
1. The parties, who are husband and wife, maintained their matri- 

monial domicile in New Hanover County, North Carolina, until 31 Au- 
gust, 1948, when they separated. They have lived separate and apart 
since that time. 

2. Soon thereafter, to wit, on December 23, 11948, Mrs. Cameron, 
cdaiming to be the injured party, sued Cameron for a divorce from bed 
and board under G.S. 50-7 (1)  upon the ground that Cameron had 
abandoned her. This action, which has been heard on appeal on two 
occasions, is still pending undetermined in the Superior Court of Samp- 
son County, North Carolina. Cameron v. Cameron, 232 N.C. 686, 61 
S.E. 2d 913. and 231 N.C. 123. 56 S.E. 2d 384. Cameron has filed an 
answer therein alleging that Mrs. Cameron was to blame for the separa- 
tion of the parties. 

3. On 5 December, 1950, Cameron brought the present action against 
Mrs. Cameron in the Superior Court of New Hanover County, North 
Carolina, alleging that the parties hare lived separate and apart since 
31 August, 1948, and seeking an absolute divorce under G.S. 50-6 upon 
the ground of two years' separation. Mrs. Cameron answered, alleging 
that the separation of the parties had been caused by the act of Cameron 
in wrongfully abandoning her, pleading the pendency of the prior action 
in Sampson County in abatement of the present action, and praying 
judgment sustaining her plea in abatement and dismissing the present 
action. Cameron filed a reply in which he admitted the pendency of 
the Sampson County action, but denied it was suflicient in law to work 
an abatement of the ~ r e s e n t  action. 

4. When the present action was heard in the court below, the presiding 
judge entered a judgment overruling the plea in abatement and refusing 
to dismiss the action, and Mrs. Cameron appealed, assigning such judg- 
ment as error. 

Stevens, Burgwin  & McGec and Howard H.  Hubbard for plaint i f  
Bruce B .  Cameron, appellee. 

Butler  & Butler and  Il'elch Jordan for defendant Mary  Vai l  Cameron., 
appellant. 

ERYIN, J. The appeal presents this question for decision: Does the 
pendency of a prior action by the wife for a divorce from bed and board 
upon the ground of abandonment abate a subsequent a'ction by the hus- 
band for an absolute divorce upon the ground of two years' separation? 

The pendency of a prior action between the same parties for the same 
cause in a State court of competent jurisdiction works in abatement of a 
subsequent action either in the same court or in another court of the State 
having like jurisdiction. Seawell v .  Purvis ,  232 1N.C. 194, 59 S.E. 2d 
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572; Taylor v. Schaub, 225 N.C. 134, 33 S.E. 2d 658; Moore v. Noore, 
224 N.C. 552, 31 S.E. 2d 690; Brown c. Polk, 201 N.C. 375, 160 S.E. 
357; Bank v. Broadhurst, 197 N.C. 365, 148 S.E. 452; Underwood v. 
Dooley, 197 N.C. 100, 147 S.E. 686; 64 A.L.R. 656; Morrison v. Lewis, 
197 N.C. 79, 147 S.E. 729 ; Bradshaw c. Bank,  175 N.C. 21, 94 S.E. 674; 
Pettigrew v. McCoin, 165 N.C. 472, 81  S.E. 701, 52 L.R.A. (N.S.)  79;  
McNeill v. Curn'e, 117 N.C. 341, 23 S.E. 216; Long 7,. Jarratt, 94 N.C. 
443; Smi th  v. Moore, 79 N.C. 82;  Claywell v. Sudderth, 77 N.C. 287; 
Harris v. Johnson, 65 N.C. 478. I t  is immaterial that  the parties, 
plaintiff and defendant, are reversed in the two actions. Brofhers v. 
Bakeries, 231 N.C. 428, 5 i  S.E. 2d 317 ; C'rousp 1%. ITork, 192 N.C. 824, 
135 S.E. 451; E'mry v. Chnppell, 148 N.C. 327, 62 S.E. 411. 

The ordinary test for determining whether or not the parties and 
causes are the same for the purpose of abatement by reason of the pend- 
ency of the prior action is this:  Do the two actions present a substantial 
identity as to parties, subject matter, issues inrolved, and relief de- 
manded? Whifehurs f  r. I f inton,  230 X.C. 16, 51 S.E. 2d 899; Lumber 
Po. v. Wilson, 222 X.C. 87, 21 S.E. 2d 893; Redfearn 21. Austin, 88 N.C. 
413; Casey I ? .  Irurrison, 13  N.C. 244. This test lends itself to ready 
application where both actions are brought by the same plaintiff against 
the same defendant, or where the plaintiff in the second action, as defend- 
ant  in the first, has actually  leaded a counterclainl or cross demand for 
the same cause of action. 

The ordinary test of identity of parties and causes is not appropriate, 
however, when the parties to  the prior action appear in the subsequent 
action in reverse order, and the plaintiff in the second action, as defend- 
ant  in the first, has failed to plead a counterclaim or cross demand for 
the same cause of action. Under the law, a defendant, who has a claim 
available by way of counterclaim or cross demand, has an election to 
plead i t  as such in the original action, or to reserve i t  for a future inde- 
pendent action, unless the claim is essentially a part of the original action 
and will necessarily be adjudicated by the judgment in it. Bell v. 
Machine Co., 150 N.C. 111, 63 S.E. 680; Shakespeare 11. Land Co., 144 
K.C. 516, 57 S.E. 213; Hauney v. Hamilton, 132 N.C. 303, 43 S.E. 903; 
Shanklr v. Whit ley ,  131 N.C. 168, 42 S.E. 574. As a consequence, the 
general rule is that  a subqequent action is not abatable on the ground 
that  the plaintiff thrrein might obtain the qame relief by a counterclaim 
or cross demand in a prior action pending against him. Trust  Co. n. 
McKinne, 179 N.C. 328, 102 S.E. 385 ; Blncktuell X f g .  Po. 21. McElulee, 
94 N.C. 425; Tt'ood?y 1 . .  Jordnn, 69 N.C. 189. 

I n  the rery  nature of things. however, this g e n ~ r a l  rule is not ap- 
plicable where the cause of action asserted by plaintiff in the second 
action is wsentially a part  of the first action and mill necessarily be 
adjudicated by the judgment in it. 1 C.J.S., Abatement and R e v i ~ a l ,  
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section 43 C. For these reasons, the law devises a special test of identity 
of parties and causes where the parties to the prior &ion appear in the 
subsequent action in reverse order and the plaintiff in the second action, 
as defendant in  the first, has failed to plead a counterclaim or cross 
demand for the same cause of action. I n  such case, the pendency of the 
prior action abates the subsequent action when, and clnly when, these two 
conditions concur: (1) The plaintiff in the second action can obtain the 
same relief by a counterclaim or cross demand in the prior action pend- 
ing against him; and (2)  a judgment on the merits in favor of the op- 
posing party in the prior action will operate as a bar to the plaintiff's 
prosecution of the subsequent action. Brothers v. Bakeries, supra; 
Reece v. Rcece, 231 N.C. 321, 56 S.E. 2d 641; Dwiggins v. Bus Co., 230 
N.C. 234, 52 S.E. 2d 892; Johnson v. Smith, 215 N.C. 322, 1 S.E. 2d 
834; Allen, v. Salley, 179 N.C. 147, 101 S.E. 545; Emry v. Chappell, 
supra; Alexander v. Norwood, 118 N.C. 381, 24 S.E. 119 ; Gray v. A. & 
N. C. R. R. Co., 77 N.C. 299. 

These things being true, the primary question rr~ised by the appeal 
necessarily embraces the subsidiary inquiries whether Cameron can ob- 
tain the relief sought by him in the subsequent action in New Hanover 
County by a counterclaim or cross demand in the prior action pending 
against him in Sampson County, and whether a judgment on the merits 
in favor of Mrs. Cameron in the prior action in Sampson County will 
operate as a bar to Cameron's prosecution of the subsequent action in 
New Ranover County. 

I t  is well settled that in  an action for dirorce, either absolute or from 
bed and board, it is permissible for the defendant to set up a cause of 
action for divorce, either absolute or from bed and board, as a counter- 
claim or cross demand. Lockhart v. Lockhart, 223 N.C. 559, 27 S.E. 
2d 444; Shore v. Shore, 220 N.C. 802, 18 S.E. 2d 352; Ellis v. Ellis, 190 
N.C. 418, 130 S.E. 7. Such counterclaim or cross djsmand may even be 
based, in whole or in part, upon facts oclcurring after the institution of 
the action. Pettigrew v. Pettigretu, 172 Ark. 647, 291 S.W. 90; Von 
Remuth v. Von Bernuth, 76 N.J. Eq. 487, 74 A. 5'00, 139 Am. S. R. 
784; Webs v. Weiss, 135 Misc. 264, 238 N.Y.S. 36; Ames v. Ames, 109 
Misc. 161, 178 N.Y.S. 177; Roberts v. Roberts, 99 FF'. Va. 204, 128 S.E. 
144; Marfin v. Martin, 33 W. Va. 695, 11 S.E. 12 ; Ileinemann v. Heine- 
mann, 202 Wis. 639, 233 N.W. 552. This is true because the statute 
does not require that a counterclaim must be one existing at the com- 
mencement of the plaintiff's action except in the case of a counterclaim 
arising out of contract. G.S. 1-131; Smith v. French, 141 N.C. 1, 53 S.E. 
435 ; McIntosh : North Carolina Practice and Procedure in Civil Cases, 
Section 467. Hence, Cameron can obtain the relief sought by him in 
the present action by a counterclaim or cross demand in the prior action 
pending against him in Sampson County. 
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Where the wife sues the husband for a divorce from bed and board 
upon the ground of abandonment under G.S. 50-7 (I), she must prove as 
an  essential par t  of her case that  her husband has wilfully abandoned 
her. Brooks v. Brooks, 226 N.C. 280, 37 S.E. 2d 909. Where the hus- 
band sues the wife for a n  absolute divorce upon the ground of two years' 
separation under G.S. 50-6, he is not required to establish as a constituent 
element of his cause of action that  he  is the injured party. Taylor a. 
Taylor, 225 N.C. 80, 33 S.E. 2d 492. Nevertheless, the law will not 
permit him to take advantage of his own wrong. Consequently, the wife 
may defeat the husband's action for an absolute divorce under G.S. 50-6 
by showing as  an  affirmative defense that  the separation of the parties 
has been occasioned by the act of the husband in wilfully abandoning 
her. Taylor v. Taylor,  supra; Pharr 2.. Pharr, 223 N.C. 115, 25 S.E. 
2d 471 ; Byers v. Byers, 223 N.C. 85, 25 S.E. 2d 466; Reynolds v. Reyn- 
o u s ,  208 N.C. 428, 181 S.E. 338. I t  follows that  a judgment on the 
merits in favor of Mrs. Cameron in the prior action in Sampson County 
will operate as a bar to Cameron's prosecution of the subsequent action 
in New Hanover County. Such judgment will necessarily adjudicate 
that  Cameron has wilfully abandoned Mrs. Cameron. 

The conclusion that  the pendency of the prior action in Sampson 
County abates the subsequent action in New Hanover County seems a t  
first blush to be inconsistent with the decision of a divided court in Cook 
v. Cook, 159 N.C. 46, 74 S.E. 639, 40 L.R.A. (N.S.) 83, Ann. Cas. 
1914 ,4, 1137, where the husband unsuccessfully pleaded the pendency of 
his prior action for an  absolute divorce on the ground of separation for 
ten successive years in abatement of his wife's subsequent action for a 
divorce from bed and board on the ground of wilful abandonment. The  
supposed inconsistency is apparent and not real. This becomes plain 
on consideration of later litigation between the same parties reported in 
Cooks a. Cooke, 164 N.C. 272, 80 S.E. 178, 49 L.R.A. (N.S.) 1034. 
The majority held that  there was no abatement in the Cook case because 
the substantive law governing the grounds of divorce made the issues in 
the one case utterly irrelevant to the issues in the other. This holding 
mas a perfectly sound deduction from the premise accepted by the ma- 
jority, i.e., that  the statute invoked by the husband permitted an absolute 
divorce on the ground of separation for ten successive years irrespective 
of whether the party seeking the divorce or the other party was to blame 
for the separation. The  ralidity of the reasoning of the majority re- g 

specting the question of abatement has not been impaired by the fact 
that  the court subsequently rejected their premise by holding that  an 
action for an absolute divorce on the ground of separation for ten suc- 
cessive years could only be brought by the injured party. Lee v. Lee, 182 
N.C. 61, 108 S.E. 352; Sanderson a. Sanderson, 178 N.C. 339, 100 
S.E. 590. 



8 8 I N  THE SUPREME COURT. [235 

I f  he  so desires, Cameron c a n  apply  f o r  l ea re  to set u p  his  alleged 
cause of action f o r  divorce as  a counterclaim or  cross demand in the  
action pending against  h i m  in the  Super ior  Cour t  of Sampson County. 
S u c h  leave would undoubtedly be granted f o r  "right and  justice require 
that an amendment  be allowed which will enable the  part ies  to end the  
. . . controversy in one and  the  same litigation." Smith z.. French, supra. 

F o r  the reasons given, the  judgment orerrul ing the plea in abatement  
a n d  refusing t o  dismiss the  action is  

Reversed. 

JOHNSON, J., took n o  p a r t  in the  consideration or  decision of this  case. 

J. R. HARWARD r. GESERAL MOTORS C:ORPORATIOS A K D  SIR WALTER 
CHEVROLET CONPAST. 

(Filed 1 February, 1962.) 
1. Negligence 8 l- 

Negligence is the want of care commensnrate mit:h the existing circum- 
stances. 

2. Automobiles g be--Evidence held insufficient t o  show t h a t  accident was 
caused by negligence i n  t h e  manufacture o r  ina~tallation of steering 
assembly. 

Plaintiff's evidence tended to show that he bought a new car from de- 
fendant dealer, that there mas loose play in the stcering wheel which he 
reported to the dealer's mechanic a t  the time of the .500 mile inspection and 
also a t  the time of the 1,000 mile inspection, that some nine months there- 
after plaintiff. himself a n  experienced mechanic, was traveling a t  a speed 
of from fifty to fifty-five miles per hour on a damp, dark day, that  the car 
began "to shimmy" and plaintiti touched his brakes, that  immediately 
there was a loud popping sound and that the car went out of control, 
resulting in the accident causing the injuries compiained of. There was 
further evidence that the accident resulted from the locking of the steering 
mechanism, but no substantial evidence that the failure of the steering 
gear was caused by any defect of materials or assembly or that  it  was 
not due to natural wear, hard or fast driving. or lack of lubrication. Held: 
Nonsuit was properly entered both a s  to the dealer and the manufacturer. 

3. Negligence 3 17- 
There is no presumption of negligence from the mere fact of a n  accident 

or injury, but plaintiff has the burden of establishirg not only negligence 
but that  such negligence was the proximate cause of the injury com- 
plained of. 

4. Negligence § l 9 b  (1)- 
Evidence that  merely raises a conjecture as  to the existence of negli- 

gence or proximate cause is insufficient to be submitted to the jury. 
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DEVIN, C. J., and J o ~ s s o x ,  J., took no part in the consideration or decision 
of this case. 

APPEAL by plaintiff from Bone, J., May 1951 Cir i l  Term, WAKE. 
Civil action to recover damages for personal injuries. 
Plaintiff alleges that  on 14  February, 1948, he purchased from defend- 

ant  S i r  Walter Chevrolet Company, a North Carolina corporation, here- 
inafter referred to as the dealer, a 1948 Chevrolet coupe automobile, 
which was manufactured and delivered to the dealer by defendant General 
Motors Corporation, a Delaware corporation, hereinafter referred to as 
the manufacturer. Plaintiff asserts that  the manufacturer was negligent 
in the construction and assembly of said automobile i n  that  i t  used defec- 
tive material and parts in the steering mechanism and improperly assem- 
bled the same. H e  contends that  the dealer sold him the automobile 
without having properly inspected the same so as to discover defects i n  
the steering mechanism. 

Plaintiff's territory as a traveling salesman co~ered  North and South 
Carolinas and he used this car in his work, driving i t  approximately 4,000 
miles a month for a part  of the time. Soon after purchasing the car, 
plaintiff discovered that  there was too much play or lost motion in the 
steering wheel, especially on left turns. H e  took the automobile back to 
the dealer for the 500 mile inspection and checkup and again for the 
1,000 mile inspection, and on both occasions told the dealer's head nie- 
chanic that  there was something wrong with the steering apparatus. The 
mechanic examined the car, drove i t  around and reported to the plaintiff 
that  it  was "O.K." Plaintiff himself is a mechanic of approximately 
25 years experience and as such has persoxally disassembled and reas- 
sembled steering mechanisms on a number of autonlobiles and has had 
direct supervision orer his mechanics who as a part of their duties exam- 
ined, disassembled and reassembled automobiles, including steering equip- 
ment, so that  he was: thoroughly familiar with the parts and performance 
of automobiles, including the mechanics of steering equipment. Plaintiff 
knew that  there was an  adjustment a t  the bottom of the housing on the 
steering mechanism where the lost motion could be taken up without 
putting in new parts. 

On 22 November, 1948, a t  about 8 :30 in the morning, which was over 
nine months after the purchase of said automobile, plaintiff was driving 
the automobile over U. S. Highway No. 421, a hard-surfaced highway, 
between Liberty and High Point. There was snow on the ground adja- 
cent to the highway and the highway mas damp. I t  was a dark, damp day 
and mist or fog was falling to the extent that  i t  n.as necessary for plaintiff 
to use his windshield wipers and drive with his headlights burning. 
Plaintiff had just emerged from a curre at a speed of 50 to 55 miles per 
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hour, when all at  once the car began "to shimmy just a little, something 
i t  had never done before." Plaintiff touched his brake and something 
popped which sounded like he had hit a Coca-Cola bottle. The car went 
out of control, ran off the road, turned completelj~ over landing on the 
wheels and headed back toward the highway, a distance of about 40 feet 
from the highway. I n  this accident the plaintiff received the injuries 
complained of. 

At the close of plaintiff's evidence, judgment of nonsuit was entered 
as to both defendants, to which plaintiff excepted and appealed, assigning 
as his only error the entry of the judgment as of nonsuit. 

B u n n  & Arsndoll for plaintiff ,  appellant. 
Burgess, Baker  & Duncan and He lms  & Mulliss for defendant, appellee, 

General Motors Corporati0.n. 
Broughton, Teague & Johnson for defendant, appellee, S i r  Wal ter  

. Chevrolet Company.  

VALENTINE, J. The sole question presented upon this appeal is the 
validity of the judgment of nonsuit. Plaintiff's case turns upon his own 
testimony and that of a mechanic. I f  the evidence of these two makes out 
a case of actionable negligence and proximate cause against either or 
both defendants, the plaintiff is entitled to a new trial; otherwise, the 
judgment of nonsuit must be sustained. 

The term negligence as used in  the law of torts lends itself to a wide 
use of language, but all the definitions employed b-y the courts and used 
by the textwriters revolve around want of due care or commensurate care 
under the existing circumstances. I n  Broughton v. Oil Co., 201 N.C. 282, 
159 S.E. 321, actionable negligence is defined to bl: "'the failure to ob- 
serve, for the protection of the interest of another person, that degree of 
care, precaution and vigilance which the circumstances justly demand, 
whereby some other person suffers injury.' Coole~y on Torts (3d Ed.), 
pp. 1324, 1325." 

Plaintiff's right of recovery and defendants' liability for damages in 
this action are predicated upon allegations that defendant manufacturer 
failed to exercise due care in the construction, manufacture and installa- 
tion of the steering assembly in the automobile, and that defendant dealer 
failed to inspect, discover and warn plaintiff of such defects. 

Plaintiff testified that soon after he purchased the automobile and 
drove it, he discovered the lost motion in the steering wheel; that he 
waited until time for the 500 mile inspectian to report this condition to 
the dealer and although he thereafter found that the condition was not 
corrected, he continued to drive the car until time for the 1,000 mile 
inspection, when he again reported the condition; that although he knew 



N. C.] FALL TERM, 1951. 91  

of the adjustment at  the bottom of the steering column and the use for 
which it was intended, he continued to drive the automobile in his busi- 
ness at  the rate of about 4,000 miles per month for a part of the time. 
With full knowledge of such lost motion as he had discovered in the steer- 
ing apparatus, plaintiff never manipulated the adjustment at  the bottom 
of the steering column so as to remove this fault, nor does the evidence 
disclose that he requested anybody else to make that adjustment. 

Notwithstanding the mechanical knowledge the plaintiff had of auto- 
mobiles, including steering assemblies, and notwithstanding his knowl- 
edge of the lost motion in the steering wheel, he continued to use the 
automobile for nine months, and at the time of the accident and injury 
was driving a t  a speed of 50 to 55 miles an hour on a damp road while a 
mist of fog or rain was falling and while atmospheric conditions were so 

'1 ers. unfavorable as to require the use of headlights and windshield u ' p  
From this, it would appear that even with the plaintiff's expert knowl- 
edge of automobiles, he did not regard this one as dangerously defective 
or out of repair. I t  does not clearly appear from what source came the 
sound resembling the breaking of a Coca-Cola bottle. I t  does appear, 
however, that when plaintiff touched his brakes, he got the impression 
that they locked and that this was responsible for the accident. The 
mechanic who examined the car after it was taken to the Chevrolet place 
in Liberty also thought that the difficulty arose from the locking of the 
brakes, but when the steering gear was disassembled and examined by 
the plaintiff after the accident, he then concluded that the steering gear 
in the housing had locked and was responsible for the accident. 

Plaintiff's entire evidence, including the testimony of his mechanic, 
fails to show that there was any defect in the material used in the steer- 
ing equipment or that any improper parts were used in its assembly or 
that anything was left out or omitted. The mechanic testified that a 
steering assembly has too much loose motion "if it don't fit good and 
tight. I f  it fits too high, I don't know what it would do.') The plaintiff 
himself said that the steering apparatus was too loose and had too much 
play on left turns, and that this condition had continued from the time 
he purchased the car up to the time of the accident. 

Upon an examination of the gears before the jury, plaintiff testified 
that ('there is nothing wrong with those gears, but this wheel on the 
secondary shaft, you can see on that where i t  ran up on the worm in the 
steering shaft and bursted that out there. . . . There is an adjustment 
at  the bottom of your housing . . . and when this wears you can take up 
the lost motion and keep you from having to get new stuff put in, but 
this one never had been moved; there was too much motion in there on 
the left turns at the time because it didn't fit the secondary shaft." 
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Whether the failure of the steering gear to fit as indicated by the 
plaintiff and his witness was due to natural wear or hard and fast driving 
or lack of lubrication is left in doubt. There is a complete absence of 
testimony that any cotter key or other essential part of the mechanism 
was left out, or that any improper parts were used. There is no substan- 
tial evidence that there was anything wrong with the steering equipment 
of the automobile at  the time it was sold to the plaintiff, nor is there sub- 
stantial evidence in the record which tends to prove that the condition in 
which the steering mechanism was found after the accident was due to 
any fault or negligence either of omission or of commission on the part 
of either of the defendants. Shroder v. Barron-Dady Mot. Co., App. 111 
S.W. 2d 66; O'Hara v. Gen. Motors Corp., 35 F. Supp. 319; Bird v. Ford 
Motor CO., 15 F. Supp. 590; Supera v. Moreland Saies Corp., 56 P. 2d 
595; MacPherson v .  Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050; 
Davlin v. Henry Ford & Son, Inc., 20 Fed. 2d 317. 

Negligence is never presumed from the mere fact of an accident or 
injury. The plaintiff has the burden of establishing by appropriate proof 
not only negligence but that such negligence was the proximate cause of 
the injury complained of. The plaintiff must also establish by his evi- 
dence a causal relation between the alleged negligence and the injury 
upon which a recovery is sought. Evidence that merely takes the matter 
into the realm of conjecture is insufficient. Rountrels v. Fountain, 203 
N.C. 381, 166 S.E. 329; Lynch v. Telephone Co., 204 N.C. 252, 167 S.E. 
847. Plaintiff's evidence at  most raises a suspicion or a conjecture, but 
fails to establish actionable negligence or any causal relation between the 
condition of the automobile when it was purchased and the accident re- 
sulting in plaintiff's injury more than nine months later. 

The cases cited and relied on by plaintiff are factually distinguishable. 
For  the reasons stated, the judgment of the court below must be 
Affirmed. 

DEVIN, C. J., and JOHNSON, J., took no part in the consideration or 
decision of this case. 
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CARL EDWARDS, HUBERT LEROY EDWARDS, AND LAWRENCE 
RICHARD EDWARDS v. WILLIE EDWARDS. 

(Filed 1 February, 1952.) 
1. Betterments 8 8- 

In ascertaining the reasonable rental value of the land as an offset 
against claim for betterments, the court should instruct the jury that its 
rental value should be ascertained without taking into consideration the 
improvements placed upon the land, G.S. 1-341. The indication of date 
by the use of numerals separated by dashes such as "8-9-19" is disapproved. 

8. Appeal and Error 4 8 -  
Where error committed in respect to some of the issues does not affect 

the verdict on other issues, a partial new trial will be ordered. 

APPEAL by defendant from Frizzelle, J., at June Term, 1951, of 
ORANGE. 

Civil action to recover land. 
Plaintiffs allege in their complaint that they are the owners in fee 

simple, and entitled to possession of a certain specifically described lot 
of land, being a part of what is known as the Claytor place, situate on 
the northern limits of the town of Chapel Hill, North Carolina; that 
defendant is wrongfully and unlawfully in possession of said lot of land, 
and refuses, after demand therefor, to surrender possession of i t ;  that 
the reasonable rental ralue thereof amounts to $32.00 per month; and 
that by reason of defendant's unlawful possession plaintiffs have been 
damaged to date in the sum of $1,000.00. And thereupon they pray 
judgment. 

Defendant, answering, denies the allegations of the complaint as above 
set forth. And for further answer and defense, defendant avers in sub- 
stance: That she acquired title to the lot of land described in the com- 
plaint through a commissioner's deed pursuant to judgment of foreclosure 
of tax lien of Orange County against said property; that she has been 
in adverse possession of same, under color of title, for more than seven 
years, which is pleaded as a bar to plaintiffs' recovery; and that this 
action was commenced more than three years after the youngest of plain- 
tiffs became twenty-one years of age, that is, after removal of disability 
as a minor, and same is pleaded as a bar to this action. 

And defendant, as a cross-action and counterclaim, further avers that 
she "has expended from her personal funds for direct improvements upon 
the property in question a sum exceeding $1700, and that the reasonable 
value of these improvements is $2500 and that the value of the property 
was enhanced by these improvements and is reasonably worth $2500 
more than in its former condition." Thereupon she prays that plaintiffs 
take nothing of her by way of damages; that she be declared the true and 
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rightful owner of the property in question; that she recover of plaintiffs 
the sum of $2500, and that same be declared a specific lien against the 
property until fully satisfied; and for such other and further relief in 
law and in equity as the court deems just and proper. 

When the case came on for hearing in Superior Court the parties 
stipulated and agreed as follows : 

" ( I )  That E t ta  Edwards, wife of Brack Edwards, acquired the fee 
simple title to the property in controversy by deed recorded in Deed 
Book 86, page 272. 

"(2) That there was born of the marriage of Et ta  Edwards and Brack 
Edwards three children, namely, Carl Edwards, born 8-9-19, Lawrence 
Richard Edwards, born 10-18-22, and Hubert LeRoy Edwards, born 
9-3-26. 

''(3) That Etta Edwards died 9-29-29, intestate. 
"(4) That Brack Edwards died in March 1948. 
"(5) That this action was brought 10-20-50, and summons served 

10-21-50. 
"(6) That Carl, Lawrence Richard, and Hubert LeRoy Edwards are 

the heirs a t  law and next of kin of Et ta  Edwards. 
"(7) That the defendant received a deed from Orange County dated 

9-6-37 and recorded 9-14-37 in Deed Book 107 at page 102 and that the 
County of Orange received a deed dated 7-1-36 and recorded 7-23-36 in  
Deed Book 104 a t  page 315 from J. Dumont Eslrridge, commissioner 
under tax foreclosure proceedings. 

"(8) That a final judgment was entered in the tax foreclosure pro- 
ceedings on 15th of May 1950 by W. C. ITarris, Judge presiding, affirming 
the judgment entered by E. M. Lynch, C.S.C., Orange County, declaring 
the deed recorded in Deed Book 104, at  page 315, void as to the interests, 
if any, of the plaintiffs and that said deed did not convey the interests of 
these plaintiffs, which property is the same property which is the subject 

, of this action. 
"(9) That Brack Edwards and his second wife Willie Edwards, re- 

sided on the property from the date of their marriage prior to 9-6-37, the 
date of the defendant's deed to the date of the death fof Brack Edwards in 
March 1948, and the defendant has continued to and now lives on the 
property in question. 

''(10) That on the 12th day of July 1950, notice to vacate this prop- 
erty was served on the defendant, and since that dahe she has failed and 
rcbfused to vacate the same." 

Thereupon the parties offered evidence tending to support their respec- 
tive allegations pertaining to the reasonable monthly rental of the prem- 
ises, and as to the reasonable value of permanent improvements made to 
and upon the premises by defendant. 
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And the case was submitted to the jury upon these issues,-the first of 
which was answered by the court, and the others by the jury, as shown: 

"1. Are the plaintiffs the owners in fee simple of the property as 
alleged in the complaint ? Answer : Yes. 

"2. What amounts, if any, are the plaintiffs entitled to recover of the 
defendant as rent for the land? Answer: $625.00. 

"3. Did the defendant make permanent improvements upon the land 
under a title believed by her to be good? Answer : Yes. 

"4. If so, did the defendant have reasonable grounds to believe that 
she had good title to the land when she made such improvements? An- 
swer: Yes. 

"5. I f  so, how much, if any, was the value of the property permanently 
enhanced by the improvements by the defendant? Answer: $2350.00." 

The court signed judgment in which after setting forth the issues, as so 
answered, it is recited: "And it further appearing to the court that the 
defendant, Willie Edwards, testified that she had expended $1700 only 
for the improvements thereon made by her and that therefore the court 
cannot enter a judgment providing for an enhanced value in the property 
by reason of the impro~ements made thereon by the defendant in excess 
of $1700 for said improvements, and it further appearing that a lien 
should be granted to the defendant for the amount of this judgment and 
that the defendant is entitled to remain in possession of said property, 
the subject of the action, until said lien has been paid and satisfied." 

Thereupon the court adjudged that plaintiffs are the owners in fee 
simple of the property described in the complaint; and that defendant 
have and recover of plaintiffs jointly and severally the sum of $1075 and 
costs of this action; that the money judgment as declared to be a specific 
lien against the said property and that defendant is entitled to remain 
in possession of the property until said lien has been satisfied, after which 
plaintiffs are entitled to possession, etc. 

Defendant excepted to the signing of the judgment, and appeals to 
Supreme Court, and assigns error. 

S o  counsel f o r  p l n i n t i f s .  
J a m e s  R. Far low for de fendan t ,  appel lant .  

WINRORNE, J. Appellant challenges, and properly so, the correctness 
of the charge of the trial court in respect of the second issue submitted 
to the jury in that the provisions of the pertinent statute, G.S. 1-341, are 
not observed. This statute declares that ('the jury, in assessing the dam- 
ages, shall estimate against the defendant the clear annual value of the 
premises during the time he was in possession, exclusive of the use of the 
improvements made thereon by himself . . ." 
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The charge, as given in  the present case, failed to instruct the ju ry  
that  in making the assessment the use of the improvements made on t h e  
premises by defendant should be excluded. See Harrison v. Darden, 223 
N.C. 364, 26 S.E. 2d 860. 

I t  is noted, however, that  the first, third and fourth issues are not 
challenged on this appeal, neither are they affected b:y the verdict on the  
second and fifth issues. Hence the verdict on the firirt, third and fourth 
issues will stand, and the judgment based thereon is affirmed, but without 
prejudice to rights of defendant under provisions of G.S. 1-344. How- 
ever, a new tr ial  in respect to the matters to  which the second and fifth 
issues relate is ordered. 

And on new trial attention is directed to the statutes on betterments, 
Article 30 of Chapter One of the General Statutes. See also issues sug- 
gested in addenda to P~itchard v. Williams, 176 N.C. .Log, 96 S.E. 733. 

Moreover, notice is taken of the figures in the stipulation of parties, 
for instance "8-9-19," presumably indicating "August 9, 1919." T h i s  
practice in judicial proceedings is not approved. 

Fo r  error pointed out, let there be a 
Par t ia l  new trial. 

COM3fERCIAL FINANCE COMPANY v. WALTER. D. HOLDER. 

(Filed 1 February, 1952.) 

1. Trover and Conversion § 1- 
Allegation that defendant salesman sold merchandise for plaintiff and 

failed to account for the proceeds sets up a cause of action in tort for 
conversion of funds. 

2. Pleadings 8 10- 
In plaintiff's action in tort for conversion of funds by defendant agent, 

defendant may not set up a counterclaim in contract which neither is con- 
nected with plaintiff's subject of action nor arises out of transactions set 
forth in the complaint. G.S. 1-137 (1) ( 2 ) .  

3. Same- 
In plaintiff's action in tort for conversion of funds by defendant agent, 

defendant may not set up a counterclaim for the penalty for usury. G.S.  
1-137 ( I ) ,  G.S.  24-2. 

4. Sam- 
In plaintiff's action in tort for conversion of funds by defendant agent, 

defendant may not set up a counterclaim upon contract to recover the rea- 
sonable value of services rendered by defendant to plaintiff. 



N. C.] FALL TERM, 1951. 97 

APPEAL by plaintiff from Crisp, Special Judge, at  April Term, 1951, of 
FORSYTH. 

Civil action to recover for alleged conversion of money,-heard upon 
demurrer by plaintiff to further answer and defense and counterclaim 
of defendant. 

Plaintiff alleges in its complaint, substantially the following: That 
on each of four certain dates in the years 1948 and 1949, plaintiff and 
defendant entered into an agreement by the terms of which plaintiff 
delivered to defendant a certain automobile which he, as agent of plain- 
tiff, might sell to a third person, and, upon such sale, remit immediately 
to plaintiff a certain amount, and retain any of the proceeds over and 
above this amount,-it being agreed that in collecting the amount to be 
so remitted defendant would collect i t  as plaintiff's agent; that the 
amounts to be so collected and remitted to plaintiff by defendant are 
$824, $618, $580 and $812 ; that defendant sold all of these automobiles, 
and has collected therefor as agent of plaintiff the sum of $2,834, and 
after demand by plaintiff, defendant has failed and refused to turn same, 
or any part of it, over to plaintiff, and has thereby "wrongfully and un- 
lawfully misappropriated, misapplied and converted same to his own 
use and benefit," etc. 

And plaintiff further alleges in its complaint that under similar agree- 
ment on 14 January, 1949, as to two other automobiles, defendant re- 
ceived $650 property of plaintiff, and remitted only $400, wrongfully 
converting to his own use and benefit the remaining amount of $250. 

Upon these allegations plaintiff alleges damage sustained by it in the 
total sum of $3,084, for which it prays judgment. 

Defendant, answering, denies in material aspects the allegations of 
the complaint. And, by way of further answer, further defense and 
counterclaim, defendant avers, in paragraphs numbered 1 to 14, both 
inclusive, matters in defense in relation to matters alleged in the corn. 
plaint. And then defendant further avers : 

"15. That in addition to the counterclaim heretofore alleged, this de- 
fendant alleges that within three years from this date, he has borrowed 
considerable sums of money from the plaintiff, financing automobiles, 
and has repaid said loans. That the amount of said loans, the length 
of same, and the amount of interest paid are as follows: (Here are listed 
twenty items, totalling $1,658.53 as interest paid). 

"16. That the amount of interest paid upon the various loans above 
set out is far in excess of the legal rate of interest, and that said interest 
having been knowingly charged by the plaintiff, and the same having 
been knowingly received by the plaintiff, the same having been inten- 
tionally charged in violation of law, entitles this defendant to recover of 
the plaintiff double the amount of interest, to wit: $3,317.06. 



98 IS T H E  SUPREME COURT. [235 

"17. That in addition to the counterclaims above set out, this defend- 
ant was engaged by the plaintiff to make trips and to render services for 
the benefit of the plaintiff, for which the plaintiff lzgreed to pay this de- 
fendant a reasonable and fair  sum. That the t r i ~ s  so made are as fol- 
lows: (Listed,-no one of which is connected wii,h matters alleged in 
complaint). That the foregoing services were all rendered to and for, 
and on behalf of the Commercial Finance Company, and that the reason- 
able value of said services is $100, and that this defendant, therefore, is 
entitled to recover of the plaintiff for these serv ces, on this counter- 
claim, the sum of $lOO." 

(Then follows paragraphs 18 and 19, which, by consent, are stricken 
from the answer). 

"20. That the defendant is entitled to recover upon his various counter- 
claims the amounts set out in said counterclaims." 

Plaintiff demurred to the further answer, further defense and counter- 
claims of defendant, as set forth above, for the reasm that the same con- 
stitutes a misjoinder of causes, which cannot be properly used by way of 
counterclaim or set-off in an action such as brought by plaintiff. 

"1. The alleged counterclaim set forth by the defendant in paragraphs 
15, 16 and 20 is improperly joined with the other defenses, counterclaims 
and set-offs alleged for the reason that the claims therein set forth neither 
are ones arising on contract, nor did they arise out of the transaction 
set forth in the plaintiff's complaint as is required by the statute. Fur- 
ther, that the claim therein asserted is one for the recovery of a penalty 
authorized by statute and cannot be urged as a counterclaim except as 
provided by the statute, no provision having been made for such counter- 
claim in actions as brought by this plaintiff. . . . 

"3. The matters set forth in paragraphs 17 and 20 are improperly 
joined with other defenses, set-offs and counterclaims,, even though arising 
on contract for the reason that they did not arise out of the same trans- 
action set forth in  plaintiff's complaint. . . ." 

And, therefore, plaintiff moves that the further answer, further defense 
and counterclaim of defendant be dismissed. 

When the case came on for hearing upon the foregoing demurrer of 
plaintiff, the presiding judge entered an order separately overruling the 
demurrer of plaintiff (1)  "to the counterclaim of defendant, set forth in 
paragraphs 15, 16 and 20," and (2)  "to the cause of action set forth in 
paragraphs 17  and 20." Plaintiff excepted to each ruling. 

The presiding judge, also, in said order, in his discretion allowed de- 
fendant to amend paragraphs 15, 16 and 17 of the answer, ('in order to 
show that said cause of action contained in these par,xgraphs existed prior 
to the time of the filing of the complaint." Exception by plaintiff. 

Plaintiff appeals to Supreme Court and assigns error. 
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William 8. Mitchell for plaintiff, appellant. 
Elledge, Johnson & Browder for defendant, appellee. 

WINBORNE, J. The assignments of error presented on this appeal are 
based upon exceptions to the rulings of the trial court in respect to the 
demurrer filed by plaintiff, and appear to be well taken. G.S. 1-137 (1 )  
and (2).  See also Hancammon v. Carr, 229 N.C. 52, 47 S.E. 2d 614; 
Xmith v. Gibbom, 230 N.C. 600, 54 S.E. 2d 924. 

The answer of a defendant must contain a statement of any new mat- 
ter constituting a defense or counterclaim . . . etc. G.S. 1-135. Such 
counterclaim "must be one existing in favor of a defendant and against 
a plaintiff between whom a several judgment might be had in the action, 
and arising out of one of the following causes of action : 

"1. A cause of action arising out of the contract or transaction set 
forth in the complaint as the foundation of the plaintiff's complaint, or 
connected with the subject of the action. 

"2. I n  an action arising on contract, any other cause of action arising 
also on contract, and existing at the commencement of the action.'' 
G.S. 1-137. 

I n  the light of this statute, i t  is seen that the cause of action set out 
in plaintiff's complaint sounds in tort for conversion of funds. Lumber 
Co. v. Phosphate Co., 189 N.C. 206, 126 S.E. 511 ; Hamilton 11.  Benton, 
180 N.C. 79, 104 S.E. 78; Smith v. Young, 109 N.C. 224, 13 S.E. 735; 
Bazemo~e v. Bridgers, 105 N.C. 191, 10 S.E. 885. 

And on the other hand, the causes of action set out by defendant, by 
way of counterclaim, are in contract, and do not arise out of transactions 
set forth in the complaint as the foundation of plaintiff's complaint, nor 
are they connected with the subject of the action. 

The cause of action set up by defendant in paragraphs 15 and 16, by 
way of counterclaim, is for the recovery of penalty for alleged usury. 
G.S. 24-2. Such an action, being for recoI7ery of a penalty given by a 
statute, is, under decisions in  this State, considered to be an action on 
contract. Doughty v. R. R., 78 N.C. 22; Katzenstein v. R. R., 84 N.C. 
688; Hodges v. R. R., 105 N.C. 170, 10 S.E. 917; Carter v. R. R.. 126 
N.C. 437; 36 S.E. 14;  Smoke Nount Industries c. Fisher, 224 N.C. 72, 
29 S.E. 2d 128; W i l l i a m  v. Gihson, 232 N.C. 133, 59 S.E. 2d 602. 

And the cause of action set up by defendant in paragraph 17 is based 
expressly upon contract. 

Hence, applying the provisions of G.S. 1-137, 1 and 2, neither cause 
of action set up by defendant may be properly pleaded as a counterclaim 
to plaintiff's cause of action. Under sub-section 1 of this statute it is 
not permissible to plead as a counterclaim a cause of action which does 
not arise out of the transaction set forth in the complaint as the founda- 
tion of plaintiff's complaint, or which is not connected with the subject 
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of the  action. A n d  under  subsec t ion  2 of this s ta tute ,  it is  permissible to  
plead a counterclaim on contract  only when the plaintiff's cause of action 
ar ises  on  contract. 

Moreover, while  the statute, G.S. 24-2, provides t h a t  a counterclaim 
f o r  usury  m a y  be set up i n  a n  a'ction to  recover upon  t h e  note o r  other  
evidence of debt, o n  which t h e  alleged usurious interest h a s  been charged, 
such a counterclaim m a y  no t  be pleaded i n  a n  action tjased on other  cause 
of action. S e e  Mortgage Corp. v. Wilson, 205 N.C. 493, 171 S.E. 783. 
There  th i s  Cour t  held t h a t  since the  action was to  recover possession of 
real  property, the  counterclaim wa's inopportune. 

F o r  reasons above stated, the  judgment  f r o m  which appeal  is  taken i s  
Reversed. 

M. T. LINDSEY AND EUNICE LINDSEY, ADMINISTRATRIX OF THE ESTATE OF 

M. T. LINDSEY, DECEASED, v. E. G .  LEONARD AND BURNETTE HOME 
SUPPLY COMPANY. 

(Filed 1 February, 1952.) 

1. Automobiles 8 24a- 
The driver niust be the agent or employee a t  the time of and in respect 

to the very transaction out of which the injury arose in order to hold the 
principal or employer liable for his negligent operation of the vehicle. 

2. Principal a n d  Agent 8 13c- 
Allegations in defendant's answer that  the driver of the car was under 

contract with defendant to sell defendant's merchandise on a commission 
basis does not tend to show the existence of the re1ai:ionship of principal 
and agent between defendant and the driver, and is properly excluded from 
evidence on the ground of irrelevancy. 

3. Same: Evidence 8 42d- 
An admission in the answer of the alleged agent that a t  the time in 

question he was a representative of his codefendant is incompetent as  
evidence against the codefendant, since it  amounts to no more than a decla- 
ration of the alleged agent as  to the fact of agency. 

4. Automobiles 5 2 4  M c : Principal and Agent § 13c- 
Evidence that shortly after the accident, merc11andi:se of d e f h d a n t  was 

found in the car of the alleged agent who stated that  he was selling the 
articles for defendant, held properly excluded. 

6. Automobiles 8 24 e-- 
Evidence tending to show a contract under the terms of which goods of 

defendant were consigned to a n  individual to be sold on a commission basis. 
that the individual owned and used his own automobile, that  the defendant 
furnished no transportation and paid no expenses incident to the operation 
of the car and had no control over the individual or his employees, held 
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insufficient to show the existence of the relationship of principal and agent 
between defendant and the individual, and nonsuit was proper upon the 
issue of respondeat superior. 

APPEAL by plaintiff from S h a r p ,  S p e c i a l  J u d g e ,  April Term, 1951, 

Civil action to recover damages for injuries resulting from the alleged 
negligent operation of an  automobile. 

M. T. Lindsey, who instituted this suit, is now dead and his adminis- 
tratrix has been properly made the plaintiff and has adopted the com- 
plaint as filed. The defendant, E .  G. Leonard, has also died since this 
action was commenced and the action as to  him has abated, so that  the 
action is now prosecuted by the administratrix of M. T. Lindsey against 
Burnette Home Supply Company. 

The pertinent facts are as follows: On 12 January ,  1946, a t  about 
4 o'clock p.m., plaintiff's intestate was driving his Chevrolet coupe auto- 
mobile in a southerly direction along South Main Street i n  the town of 
Graham, North Carolina. At  the same time, E. G. Leonard in his Chev- 
rolet automobile approached South Main Street from an  easterly direc- 
tion along Gilbreath Street. Upon entering South Main Street Leonard 
turned to the right so that  his automobile passed across the center line of 
South Main Street some 3 to 5 feet. A t  this moment the Lindsey car 
was within 10 or 15  feet of the Leonard car and Lindsey pulled to the 
right and off the hard-surfaced portion of the highway, so that  he traveled 
1 5  or 20 feet on the muddy shoulder. When he pulled back on the high- 
way, his car skidded some 25 or 30 feet down the highway and went off 
the road into a ditch on the left. Lindsey was pinned under his car and 
suffercd injuries. Both cars were traveling about 20 to 25 miles per hour. 
The cars did not make physical contact and Leonard was not seen to stop 
his car a t  the scene of the accident. South Main Street and N. C. High- 
way 87 are identical and straight a t  the point of the accident. 

Plaintiff offered to prove by a witness who went to Leonard's home 
after the wreck a t  "about dusky dark" that  witness saw a Chevrolet coach 
a t  Leonard's home, the back par t  of which automobile was filled with 
blankets and bedspreads. Leonard stated to the witness that  the mer- 
chandise in his car  belonged to Burnette Home Supply Company and 
that  he was selling it for the Company. This evidence was excluded 
by the court and  lai in tiff excepted. 

Plaintiff then offered J. G. Burnette, one of the partners of Burnette 
Home Supply Company, who testified that  the Company was engaged in  
selling general merchandise by house to house canvass from its place of 
business in Raleigh; that  Leonard was working for the Company on 
12 January,  1946, but witness had no record that  he had called upon 
customers on that  da te ;  that  Leonard made a report to  the Company a t  
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no specified time, but generally once a week ; that he generally called upon 
his customers by the use of a car in which he carried samples and goods ; 
that sometimes the salesmen would deliver at the time of the sale. but 
witness did not know whether Leonard delivered when he made sal'es or 
just took orders; that such goods as Leonard had in his car on 12 January, 
1946, were, according to witness, consigned to him as samples and be- 
longed to the Company until sold and paid for ;  that under the contract 
between Leonard and the Company, Leonard was not restricted to any 
territory. He  could sell anywhere he desired. H e  was paid strictly on 
commission. The Company had no control over his hours, nor a right to 
hire or fire his em~lovees. I t  had no control over the manner in which 

A " 
he made the sales, and made no requirements as to the number of days 
he should work in any given space of time. Leonai-d was authorized to 
sell the goods and to collect for the same. The Company did not furnish 
him any kind of transportation nor did it give directions as to the kind 
of transportation he mas to use. The Company did not own the car 
driven by Leonard, nor did i t  bear any part of the expense. Leonard was 
not allowed to charge anything connected with the t>xpense of his car to 
the Company. 

At the close of plaintiff's evidence, a nonsuit was entered from which 
plaintiff excepted and appealed, assigning errors. 

J.  E l m e r  Long,  Tlzos. C. Carter ,  and C'larence Ros:; for plaintiff ,  appel- 
lant.  

S m i t h ,  S a p p ,  Moore Le. S m i t h  for defendant ,  appellee. 

VALENTINE, J. There is some evidence of negligence and of causative 
relation between the operation of the automobile by Leonard and the 
injury sustained by Lindsey, but the q u a n t u m  of evidence on these points 
is not the pressing question here. 

Plaintiff seeks to recover of the defendant, Burnette Home Supply 
Company, on the doctrine of respondeat superior for injuries sustained by 
her intestate in the accident. The Company denies all the essential alle- 
gations of the complaint. Plaintiff is, therefore, put to proof of every 
fact necessary to support her cause of action. This raises the question, 
is there evidence sufficient to warrant a submission of the case to the jury 
on the theory of liability under the doctrine of respondeat superior? 

The record discloses that there was a contract between Leonard and the 
Company under the terms of which goods were consigned to Leonard by 
the Company to be sold on a commission basis. Leonard owned and used 
his own automobile. The Company furnished no trar~sportation, paid for 
no expenses incident to the operation of his car, and had no control over 
him or his employees. There is no evidence tending to show that a t  the 
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time of the injury to plaintiff's intestate Leonard was attempting to sell 
any goods for himself, the Company, or anybody else. 

"The doctrine of respondeat superior  applies only when the relation of 
master and servant, employer and employee, or principal and agent is 
shown to exist between the wrongdoer and the person sought to be charged 
for the result of the wrong, a t  the time and in respect to  the very trans- 
action out of which the injury arose. This is so well recognized that  i t  
may be said to be axiomatic. . . . I n  Linai l le  a .  Y i s s e n ,  162 N.C. 95, 
77 S.E. 1096, the Court, quoting from D u r h a m  c. S t r a u s ,  38 P a .  Sup. Ct. 
621, said:  'The plaintiff must not only show that  the person in charge 
was defendant's serrant, but the further fact that he was a t  the time 
engaged in the master's business.' . . . They settled the question in this 
jurisdiction. I n  every case, since decided, i n  which the question has been 
a t  issue, the Court has held that  to charge the owner of a motor vehicle 
for the neglect or default of another there must be some evidence of the 
agency of the driver a t  the time and in respect to the transaction out of 
which the in jury  arose, and that  proof of ownership alone is not sufficient 
to warrant  or support an inference of such agency." Car ter  v. Motor  
Lines ,  227 N.C. 193, 41 S.E. 2d 586. 

Plaintiff based an  exception upon the court's refusal to receive from 
the answer of Burnette ~ c m e  Supply Company the following language : 
"that during the times alleged in the complaint there was existing be- 
tween E. G. Leonard and Burnette Horne Supply Company a contract 
whereby the said E. G. Leonard was to sell goods and merchandise for 
Burnette Home Supply Company on a commission basis." This language 
does not tend to prore the existence of a relationship of master and 
servant or employer and employee. H a y e s  z.. E l o n  College, 224 N.C. 
11, 29 S.E. 2d 137. I t  is of no probative value to the plaintiff and there- 
fore irrelevant and properly excluded. 

Plaintiff also excepted to the court's failure to allom her to introduce 
from the answer of Leonard this language: "It is admitted that  a t  this 
time the defendant was the representative of his co-defendant Burnette 
Home Supply Company." This was no more than a n  effort to prove 
agency by a declaration of an alleged agent and was upon that  ground 
properly excluded. Hubbard  v. R. R., 203 N.C. 675, 166 S.E. 802; 
Dar l ing ton  7.. Tplegraph  Co.. 127 N.C. 448. 37 S.E. 479; Pangle  v. 
Appalach ian  I Ia l l ,  190 N.C. 833, 131 S.E. 42; Boz~le l l  v. Harr i s ,  220 
N.C. 198, 16 S.E. 2d 829. 

The plaintiff offered proof that  the back seat of the Chevrolet auto- 
mobile found a t  Leonard's home about dusk dark on the day of the acci- 
dent was filled with blankets and bedspreads and that  Leonard there 
made the statement that  he was selling the articles for the Company. This 
language was also properly excluded by the court. I n  Tr ibb le  v. Swinson, 
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213 N.C. 550, 196 S.E. 820, there was evidence that  the car involved in  
the collision was practically filled with sandwiches and al l  kinds of cakes, 
which were the products of the defendant, Swinson Food Products Com- 
pany, but there was, as in the instant case, no evidence that  the driver of 
the automobile a t  the time of the collision was the agent or  servant or  
acting within the scope of the employment of the defendant sought to be 
charged. I n  the Tribble case, the Court said:  "The evidence for  the 
plaintiff fails to make out a pm'ma facie case on the essential facts neces- 
sary  under the doctrine of respondeat superior to hold the defendant 
Swinson responsible for the alleged negligent acts or tort  of the defend- 
an t  Vita." 

The essential facts necessary for the establishment of liability upon 
the doctrine here invoked have been stated in a long line of decisions, 
some of which a re :  Linville v. Nissen, supra; Grier v. Grier, 192 N.C. 
760, 135 S.E. 852; Martin v. Bus Line, 197 N.C. 720, 150 S.E. 501; 
Jeffrey v. Mfg. Co., 197 N.C. 724, 150 8.E. 503; Cole v. Funeral Home, 
207 N.C. 271, 176 S.E. 553 ; Van Landingham v. fewing Machine Co., 
207 N.C. 355, 177 S.E. 126;  Shoemake1 v. Refining Co., 208 N.C. 124, 
179 S.E. 334; Parrish t i .  Mfg. Co., 211 N.C. 7, 188 S.E. 817; Liverman 
v. Cline, 212 N.C. 43, 192 S.E. 849. 

Measuring the plaintiff's evidence by the standard laid down by this 
Court, plaintiff's evidence was insufficient to take the case to  the jury. 
The  judgment of the court below is 

Affirmed. 

STATE EX REL. EMPLOYMENT SECURITY COMM1:SSION O F  NORTH 
CAROLINA v. ANNIE SMITH, CLAIMANT, S. S. No. 244-40-2613, DOCKET 
No. 1831, AND THE FLI-BACK COMPANY, EMPLOYER. 

(Filed 1 February, 1952.) 

1. Master and Servant § 60- 
Testimony to the effect that claimant was discharged because she was 

not keeping up with her work as she should, although she was doing the 
best she could, i8 held to support a finding of the Employment Security 
Commission that she was flred for inefficiency, notwithstanding other evi- 
dence tending to show that she was fired for miscondnct. 

2. Master and Servant § 62- 

The Andings of fact of the Employment Security Commission in a pro- 
ceeding for ~lnemployment compensation are conclusive when supported by 
any competent evidence. G.S. 96-4 (m) .  

APPEAL by The Fli-Back Company, employer, fi-om Sharp, Special 
Judge, 12 February, 1951 Term, GUILFORD (High Point  Division). 
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This action arises out of a claim for unemployment compensation filed 
by Annie Smith, a forimr employee of The Fli-Back Company. 

The Fli-Back Company appeals from the judgment of the Superior 
Court affirming the findings and judgment of the Employment Security 
Commission of North Carolina. The proceeding originated before the 
Commission under G.S. 96-15 for the purpose of determining the eligi- 
bility of Annie Smith for unemployment compensation. Her  claim was 
filed on 10 July, 1950. 

After the necessary preliminary steps, a formal hearing was held 
before the full Commission, and upon the evidence taken and considered, 
the Commission on 21 November, 1950, rendered its findings and judg- 
ment, the pertinent parts of which are as follows: 

"The facts in this case establish that for eighteen months the claimant 
has been a slow worker and does not have the dexterity to perform her 
duties with dispatch. She was assigned to a new type of work on June 
26, 1950; namely, stacking paddles. The employer requested her on 
several occasions during the day to 'speed up.' She informed the super- 
visor that she was doing the best she could. The next day, the supervisor 
thought that the claimant was not keeping up with her work like she 
should; therefore, about 3 :00 p.m. on June 27, 1950, he discharged her. 

"Mere inefficiency or failure in good performance as the result of in- 
ability is not 'misconduct' within the meaning of the statute. I n  this 
instant case, the evidence does not disclose that the claimant's acts were 
willful or that there was a breach of the duties she owed to the employer 
as an employee. I t  is concluded that the claimant was discharged for 
cause but not for misconduct in connection with her work; therefore, no 
penalty shall be inflicted for the separation. 

"The claimant is able to work and available for work. During the life 
of this claim, she sought work weekly and was successful in securing 
emplopment on her own initiative. Having established to the satisfac- 
tion of the Commission that she has been actirely seeking work, i t  is 
further concluded that the claimant shall be paid benefits under this 
claim. 

"It is now, therefore, ordered and determined that the claimant is 
eligible for benefits under this claim filed on July 10, 1950, and she shall 
be paid benefits thereon in accordance with her claim record." 

X notice of appeal was duly and properly entered by The Fli-Back 
Company, employer, for review by the Superior Court of Guilford 
County (High Point Division), and when the matter came on for hearing, 
the decision of the Commission was in all respects affirmed by the Supe- 
rior Court. The employer excepted and appealed to the Supreme Court, 
assigning errors. 
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W. D. Holoman, R. B. Overton, R. B. Billings, amd D. G. Ball for  
Employment Security Commissi0.n of North Caroline;:, appellee. 

J. Allen. Austin and E. F. Upch.urch, Jr., for employer, The FlCBack 
Company, appellant. 

VALENTINE, J. Did the court below commit error in affirming the 
findings and judgment of the Employment Security Commission? This 
is the sole question here presented. 

There was testimony that Carter, office manager of the employer, took 
claimant to the office of the President to discuss her work and that while 
there she "sassed" Mr. Gibson, the President, pointed her finger a t  him 
and dared him to "fire" her. But the claimant denies this and Gibson 
a t  one time testified, "I fired her because she didn't do her work." On 
this conflicting testimony, the Commission found the facts as set out in 
the record. Since there is competent evidence in the record to support 
the findings as to the cause of the discharge, the findings are conclusive 
and binding in  this Court. 

I t  is provided by statute that the determination of the Employment 
Security Commission as to the eligibility of a claimant under the Act is 
''conclusive and binding as to all questions of fact supported by any com- 
petent evidence." G.S. 96-4 (m) ; Unemployment Compensation Corn. 
v. Willis, 219 N.C. 709, 15 S.E. 2d 4 ;  (haham v. Wall, 220 N.C. 84, 
16 S.E. 2d 691; Employment Security Com. v. Roberts, 230 N.C. 262, 
52 S.E. 2d 890; Employment Security Com. v. Distributing Co., 230 
N.C. 464, 53 S.E. 2d 674. 

I t  is made manifest by an examination of the record that the court 
below was correct in approving and affirming the findings and decision of 
the Commission, in view of the fact that such findings and decision were 
supported by competent evidence. The Commission found from the evi- 
dence that the claimant although a slow worker and without sufficient 
dexterity to perform her work with dispatch was retained by her employer 
for eighteen months prior to her discharge and that it was only when she 
was assigned to a new type of work on 28 June, 1950, that her services 
were sufficiently unsatisfactory to warrant her discharge. 

The appellant complains that the Commission and the court below 
committed error in defining the term "misc:onduct" as used in the statute. 
The Commission concluded that "mere inefficiency cr failure in good 
performance as the result of inability is not 'misconduct' within the 
meaning of the statute." The findings further state that the "claimant's 
acts were not willful or that there was a breach of the duties she owed to 
the employer as an employee.'' The Commission concluded that ('the 
claimant was discharged for cause but not for misconduct in connection 
with her work," and that "no penalty shall be inflicted for the separation." 
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Since there was sufficient evidence to  support  the  finding that t h e  claimant  
was discharged f o r  inefficiency, it is unnecessary f o r  us to define o r  dis- 
cuss the  meaning of the term "misconduct." 

Upon appeal  to  the  Superior  Cour t  the  findings a n d  conclusions of the  
Commission were i n  all respects approved and  confirmed a n d  judgment 
was  accordingly rendered. Upon this record, we see no reason to dis turb 
t h a t  judgment. Therefore, the  judgment  of the  court below is 

Affirmed. 

ERWIN MILLS, INC., v. TEXTILE WORKERS UNION O F  AMERICA, CIO ; 
TEXTILE WORKERS UNION OF AMERICA, CIO, LOCAL #246, DUR- 
HAM, NORTH CAROLINA ; HOWARD PARKER, ALBERT PEARCE, 
RICHARD HALL, ESTHER JENKS, LOIS LEWIS, EDGAR MAYNARD, 
WILLIAM R. ALLES, RUFUS LEONARD, VASS TEW, PEARL RAS- 
BERRY, DOROTHY MORGAN, MARGARET PARKER, ERDINE 
COUCH, RUTH MEEKS, GEORGE DUNN, ESTELLE SPELL, ROBERT 
AIKEN, JIAGGIE RAMBEAU, ALONZO HODGES, McCAULEY FIELDS, 
ELIZhBETH HAMLETT DAVIS, DEWEY FIELDS, A N D  OTHER PERSONS, 
I:SKNOWN TO PLAIXTIFF, TO WHOM THIS ACTIOX MAY BECOME KNOWN. 

(Filed 1 February, 1952.) 

1. Constitutional Law 11: Courts § 1% 
While the regulation of peaceful strikes in industries engaged in inter- 

state commerce is in the exclusive jurisdiction of the Federal Government, 
29 USCA, sec. 141, et seq., our State court in the esercise of the State's 
inherent police power has jurisdiction to restrain acts of violence in con- 
nection with a strike to protect the rights of its citizens. 

2. Contempt of Court § 5 :  Removal of Causes § 7- 
In  a suit to restrain unlawful picketing a t  a strike bound plant, the filing 

by defendants of a petition for removal to the U. S. District Court subse- 
quent to the institution of proceedings as  for contempt does not prevent a 
State court from continuing the proceedings in order to maintain respect 
for its orders and to punish contemptuous ~ io la t ion  thereof. 

3. Contempt of Court 4- 
While an order to show cause why respondents should not be held in 

contempt should advise them of the specific charges alleged against them, 
its failure to do so does not render the proceeding void where their counsel 
appears and is furnished copies of the affidavits containing the charges 
in time to present their defense and they subsequently Ale counter affi- 
davits in detail. 

4. Contempt of Court 5 :  Appeal and E r r o r  8 39e- 
Ord inar i l~ ,  it  will be presumed that  the court did not consider incompe- 

tent averments in the affidavits filed in determining questions of fact, but 
where a t  the time of the hearing the incompetent matters a re  specifically 
pointed out and objected to and made the subject of motions to strike, and 
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ruled upon adversely by the court, the presumption cannot obtain and the 
cause will be remanded. 

APPEAL by defendants, Fields, Rasberry, Rambeau, Meeks and Brewer, 
from Frizzelle, J., in Chambers 7 May, 1951. F ~ o m  DURHAM. Error 
and remanded. 

T,he appellants were adjudged in contempt of court for violation of a 
restraining order previously issued in the cause, arid from the order im- 
posing punishment therefor they appealed. 

Fuller, Reade, Umstead & Fuller and James L. Newsom for plaintiff, 
appellee. 

Robert S. Cahoon for defendants, appellants. 

DEPIN, 0. J. The action was instituted by plaintiff 27 April, 1951, 
against the Textile Workers Union of America, an unincorporated asso- 
ciation, and the named individual defendants, t o  restrain them from 
threatening, abusing and interfering with employees desiring to work in 
plaintiff's mills during a labor strike. The strike had been in progress 
since 2 April, 1951. Process was duly served on the defendants. On 
the same date, 27 April, 1951, upon the ~rerified complaint used as an 
affidavit, a temporary restraining order was issued by the court re- 
straining defendants from the commission of the threatened acts of 
violence and intimidation alleged. The restraining order was duly 
served and copies posted at  the mill gates and con~~picuous places in the 
vicinity. Three days later, 30 April, the court issued an order to the 
individual defendants to show cause why they should not be held in con- 
tempt for violation of the court's restraining orde~ .  This order recited 
that the restraining order had been duly served and posted as directed, 
and that it appeared to the court "from the affidavits" that the defend- 
ants (naming them) had "willfully done certain acts and things therein 
prohibited," and thereupon the respondents were orc!ered to appear 2 May 
and show cause why they should not be punished as for contempt of 
court. On that date, 2 May, counsel for respondents appeared before 
the judge and moved for a postponement of the h,?aring. At this time 
copies of the eight affidavits relied on by plaintiff were delivered to re- 
spondents' counsel. Three of these affidavits bore date 30 April, and the 
others 1 May and 2 May. The hearing was continued to 4 May. On 4 
May respondents appeared and demurred, and moved to dismiss the 
proceeding for that the court was without jurisdici;ion, and for the fur- 
ther reason that the order as served did not adviss them of the nature 
of the charges against them. The demurrer and motion to dismiss were 
overruled and respondents excepted. 
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The matter was then heard on the affidavits filed by plaintiff and those 
contra filed by respondents. 

The respondents objected to each of the affidavits offered by plaintiff 
and moved that certain portions of the plaintiff's affidavits, as indicated 
and noted, be stricken from the evidence and from the record. The court 
overruled all of respondents' objections to the competence of matters set 
out in the plaintiff's affidavits, and upon the evidence afforded by the 
affidavits made the findings of fact upon which judgment was rendered 
against the appealing respondents. The judgment stated the acts com- 
mitted by appellants and found that these acts were done for the purpose 
of intimidating, threatening and abusing employees of plaintiff and 
dissuading them from continuing to work, and that the five appellants 
had wilfully and contemptuously violated the restraining order after 
notice thereof, and the court thereupon imposed punishment upon each 
of them. 

The appellants interposed plea to the jurisdiction on the ground that 
the action arose out of a labor dispute between employees and a corpora- 
tion engaged in  interstate commerce, and that exclusive jurisdiction of 
matters connected therewith was by Act of Congress conferred upon the 
National Labor Relations Board. But the fact that the acts complained 
of in this action occurred during a labor dispute would not deprive the 
state court of the power by appropriate action to protect persons and 
property from threatened unlawful acts of violence injurious to the rights 
of its citizens, as was recently decided by this Court in Erwin Af i l l s .  Inc. 
v. Textile Worlcers Union of America, 234 N.C. 321, 67 S.E. 2d 372, and 
Cotton Mill Co. v. Textile Workers Cnion of America, 234 N.C. 545, 
67 S.E. 2d 755. The police power of the state to suppress violence and 
to preserve order was not superseded by the Act of Congress. Nor would 
the subsequent filing by the defendants of petition for removal to the 
U. S. District Court (later remanded) prevent the state court from con- 
tinuing proceedings to maintain respect for its orders and to punish 
contemptuous violation thereof. Green v. Griffin, 95 N.C. 50; H e k g  
v. Pugh, 126 N.C. 852, 36 S.E. 287; Safie Affg. Co. v. Arnold, 228 N.C. 
375, 45 S.E. 2d 577; Elliott v. Szcartz, 231 K.C. 425, 57 S.E. 2d 305; 
Gompers v. Buck's Stove & Range Co., 221 U.S. 418 ; 12 B.J. 433. 

While the order to respondents to show cause should have advised them 
of the specific charges alleged against them, this irregularity would not 
render the proceeding void where counsel for respondents appeared and 
mas furnished copies of the affidavits containing the charges and alle- 
gations against them in time to present their defense, and the respondents 
subsequently filed affidavits in denial. Presumably the affidavits set out 
in the record which bore the same date as the order were presented to 
the court and formed the basis upon which the order was issued. G.S. 
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5-7; Erwin Mills, Inc.  v. Textile Workers Cnion of America, supra; In 
re Odum, 133 N.C. 250, 45 S.E. 569. 

B u t  me think the court was in error in overruling respondents' excep- 
tions to incompetent, hearsay and prejudicial evidence contained in plain- 
tiff's affidavits which mere being considered by the court. 

Ordinarily when a Superior Court Judge hears evidence in the form of 
affidavits i n  order to decide questions of fact, be is presumed to eliminate 
from his consideration immaterial and incompetent averments, and those 
which in  other respects are improperly inserted. Woodard v. Mordecai, 
234 N.C. 463, 67 S.E. 2d 639; Cameron v. Cameron, 232 N.C. 686, 61 
S.E. 2d 913. B u t  where a t  the time of the hearing incompetent matters 
art: specifically pointed out and objected to, and motion made to  strike 
them from the evidence, and the court overrules the motions in  each in- 
stance, the presumption tha t  the court did not consider the objectionable 
matters i n  making his decision would not be available to sustain the find- 
ings. F o r  this reason we think the hearing should be remanded for con- 
sideration of the competent evidence in passing upon the motion to 
punish appellants as f o r  contempt. 

E r ro r  and remanded. 

DR. JAMES D. ROYSTER A N D  DR. R. L. NOBLIK, EXECUTORS OF THE ESTATE 
OF CHARLES G. ROTSTER, DECEASED, v. F. W. H'ANCOCK, JR. 

(Filed 1 February, 1952.) 
1. Bills and Notes 8 32- 

The fact that a note is under seal raises the presumption of good and 
sufficient consideration. 

2. Evidence 5 43f- 
The admission in the answer of paragraphs of the complaint containing 

allegations of germane ultimate facts establishes such facts as effectively 
as a jury's rerdict even though defendant attaches qualifications to his 
admissions. 

3. Bills and Notes 3 34- 
The introduction in evidence of a note payable to plaintiff, together with 

defendant's admission of its execution and delivery, makes out a prima 
facie case even thong11 the note is not negotiable. 

4. Evidence 3 7e- 
When plaintiff makes oat a prima facie case the defendant is put to the 

election of going forward with proof or tnliing his chance of an adverse 
verdict. 

5. Trial 8 '23L 
A prima facie case takes the issue to the jury notwithstanding an afflrm- 

atire defense set up by defendant. 
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6. Bills and Notes § 33b- 
The presumption of good and sufficient consideration arising from the 

seal on a note is rebuttable, and the maker may show by par01 evidence 
want of consideration, such as  that the consideration was a gambling loss 
and therefore illegal. 

7. Bills and Notes § 3% 
Where the note sued on is executed long after the repeal of C.S. 2146, 

and there is no allegation that the note was a renewal of notes executed 
prior to the repeal of the statute, the burden of proving the defense that 
the consideration of the note was an illegal gambling transaction ( G . S .  
16-3) is upon the maker, since the repealed statute does not apply. 

8. Bills and Notes § 1- 
A promise to pay a sum definite "as per our agreement" does not affect 

the validity of the note. G.S. 25-9. 

DEVIN, C. J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Williams, J., Ju ly  1951 Term, GRANVILLE. 
This is an  action upon a promissory note, which is i n  words and figures 

as follows : 
"Oxford, North Carolina 

"Twelve months after date, for value received, I promise to pay to C. G. 
Royster the sum of Nine Thousand F i r e  Hundred Dollars as per our 
agreement. 

"In Testimony Whereof, I have hereunto set my  hand and seal, this 
J anua ry  1, 1941. 

F. W. HAKCOCK, JR. (SEAL). 
"Witness : 

RUTH G. DUNN." 

The payee is dead and plaintiffs are his executors. 
Plaintiffs offered in evidence the first three paragraphs of the com- 

plaint and the corresponding paragraphs of the answer. This established 
the right of action in the plaintiffs and the execution and delivery of the 
note. Plaintiffs also offered in evidence the original note, the reverse 
side of which showed a series of payments totaling $600.00. Plaintiffs 
allege that  the entire principal of the note together with interest a t  6% 
per annum, subject to the credits appearing on the back thereof, is due, 
and that  demand for payment has been made on defendant and by him 
refused. 

Defendant's answer admits the demand for payment and the refusal 
thereof. H e  sets u p  as a defense that  he and plaintiffs' testator from 
August, 1927, to December, 1929, were engaged in dealing in cotton 
futures and other gambling transactions, which resulted in heavy losses, 
and that  the note was executed and delivered by defendant as evidence 
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of money advanced by plaintiffs' testator to cover defendant's share of the 
losses so sustained. 

From an adverse judgment predicated upon defendant's motion for 
judgment as of nonsuit, plaintiffs appealed, assigning error. 

W .  M.  Hicks, Ruark & Ruark, and Joseph C. Hoore for plaintiffs, 
appellants. 

T.  G. Stem, Edward F. Taylor, Marshall T .  Spears, and Royster & 
Royster for defendant, appellee. 

VALENTINE, J. The only question presented is, did plaintiffs make 
out a case sufficient to repel defendant's demurrer to the evidence and 
motion for judgment as of nonsuit? The facts impel an affirmative 
answer to this question. 

The fact that the note in question is under seal I-aises the presumption 
of a good and sufficient consideration. Angier v. Ho.ward, 94 N.C. 27; 
Wester v. Bailey, 118 N.C. 193, 24 S.E. 9 ;  Lentz v. Johnson, 207 N.C. 
614, 178 S.E. 226. The plaintiffs allege execution, delivery and nonpay- 
ment of the note. These "issuable facts" are admitted by the defendant 
and when so admitted become as effective as if established by a jury's 
verdict. McIntosh, 475, 476; Leathers v. Tobacco Co., 144 N.C. 330, 
57 S.E. 11;  McCaskill v. Walker, 147 N.C. 195, 61 S.E. 46; Fleming v. 
R .  R., 160 N.C. 196, 76 S.E. 212; Barbee v. Davis, 187 N.C. 78, 121 S.E. 
176. This is true even when the defendant attaches to his admission 
certain qualifications. Cook v. Guirkin, 119 N.C. 3 3, 25 S.E. 715 ; Eames 
v. Armstrong, 142 q .C .  506, 55 S.E. 405. 

By the introduction of the note, the execution and delivery of which 
are admitted in the answer, plaintiffs made out a prima facie case even 
though the note is not negotiable. Stronach v. i3ledsoe, 85 N.C. 473; 
Carrington v. Allen, 87 N.C. 354; Hunt  v. Eure, 388 N.C. 716, 125 S.E. 
484; Hunt  v. Eure, 189 N.C. 482, 127 S.E. 593; Bo.berts v. Grogan, 222 
N.C. 30, 21 S.E. 2d 829. When the plaintiff thus makes out a prima 
facie case, the defendant is put to the election cf going forward with 
proof or take his chance of an adverse verdict. Speas v. Bank, 188 N.C. 
524, 125 S.E. 398; Webster v. Trust  Co., 208 N.O. 759, 182 S.E. 333; 
Warren v. Insurance Co., 215 N.C. 402, 2 S.E. 2d 17 ;  Russ v. Te lebaph  
Co., 222 N.C. 504, 23 S.E. 2d 681. 

The defendant in this case seeks to avoid liability upon the claim that 
the note is based on a gambling transaction and theyefore there is a failure 
of consideration. This is a matter requiring the defendant to offer 
proof, or take his chance with the jury upon plaintiffs' prima facie case. 
G.S. 25-33; Lenfz  v. Johnson, supra. He is permitted to show, if he can, 
a failure of consideration by par01 evidence, for the presumption of fact 
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arising in favor of plaintiff upon an introduction of a sealed note is 
rebuttable. Patterson v. Fuller, 203 N.C. 788, 167 S.E. 74; Chemical 
Co. v. Grifin,  202 N.C. 812, 164 S.E. 577; Taft v. Covington, 199 N.C. 
51, 153 S.E. 597; Farrington v.  McNeill,  174 N.C. 420, 93 S.E. 957. 

The defendant invokes as a matter of avoidance and defense the prin- 
ciple set forth in C.S. 2144 (1919)) (now G.S. 16-3)) which provides that 
certain transactions, including trading in cotton futures and stocks where 
actual delivery is not intended, are illegal and void, and C.S. 2146 (1919) 
which provided that when the defendant in any action pending should 
allege specifically in his verified answer that plaintiff's cause of action 
was founded upon a contract made void by C.S. 2144, the burden of proof 
should be upon the plaintiff to show by proper evidence that the contract 
sued upon is a lawful contract. The defendant contends that the note 
sued upon arose out of transactions condemned by C.S. 2144 and that his 
verified answer setting up that fact has the effect of putting on the plain- 
tiffs the duty of proving the validity of the transaction upon which the 
note is based. There ~ ~ o u l d  be force in this argument, except for the fact 
that C.S. 2146, the statute relied upon, was repealed by Chapter 236, 
Public Laws of 1931, and the further fact that the note sued upon is a 
contract executed and delivered on 1 January, 1941, more than nine 
years after the repeal of said statute. 

Defendant cites and relies upon Fenner v. Tucker, 213 N.C. 419, 196 
S.E. 357, to support the position taken by him in this particular respect, 
but he apparently overlooks the fact that the contract sued upon in the 
Fenner case antedated the repeal of the statute. This distinction is 
clearly pointed out in the Benner case and again in Cody v. Hovey, 216 
N.C. 391, 5 S.E. 2d 165. 

I t  will be noted that the defendant makes no averment of any gambling 
or stock market transactions between himself and plaintiffs' testator after 
December, 1929, nor does he make the assertion that the note upon which 
this suit is based is a renewal of any prior note. He does, however, admit 
the execution and delivery of the very contract upon which this suit is 
prosecuted, which contract postdates Chapter 236, Public Laws of 1931. 
Hence, plaintiffs' suit is completely relieved of the burden formerly 
imposed under C.S. 2146. 

The language "as per our agreement" appearing in the note is merely 
"a statement of the transaction which gives rise to the instrument" and 
in nowise affects the validity of the note. G.S. 25-9. 

I t  is clear from the prevailing principles of law applicable to the facts 
here presented that the pleadings and plaintiffs' evidence make out a 
prima facie case sufficient to repel defendant's demurrer to the evidence 
and withstand his motion for judgment as of nonsuit. 



114 I N  THE S U P R E M E  COURT. [235 

T h e  judgment  of the  court  below is 
Reversed. 

DEVIN, C. J., took n o  p a r t  i n  t h e  consideration o r  d.ecision of th i s  case. 

R. W. GAINEY ARD WIFE, E F F I E  GAINEY, v. ROCKINGHAM RAILROAD 
COMPANY, A CORPORATIOR. 

(Filed 1 February, 1952.) 

1. Railroads § 7-Evidence t h a t  engine se t  Are i n  inflammable material 
negligently permitted t o  remain on  r ight  of way takes case t o  jury. 

Evidence tending to show that  defendant railroad company allowed its 
right of way to become foul with weeds, broomstram, etc., that  immediately 
after the passage of defendant's coal-burning engine a fire started in the 
inflammable material on the right of way and spread to plaintiff's house 
and destroyed it, with further evidence that cinders and hot ashes were 
found on the right of way a t  the point where defendant's engine had 
stopped, i s  held sufficient to be submitted to the jur,o on the issue of de- 
fendant's negligence in permitting its right of way to become and remain 
in such dangerous condition, and it  is immaterial wh12ther such negligence 
caused the injury through sparks from the smolieslack or live coals or 
clinkers from the engine. 

2. Trial § 22a- 
On motion to nonsuit, every reasonable inference artd intendment arising 

from the evidence must be resolved in favor of plaintiff. 

3. Trial § 20- 
The weight of the evidence and the credibility of the witnesses are  exclu- 

sively within the province of the jury, and on motion to nonsuit the sole 
duty of the court is to determine whether there is any eridence upon which 
the jury can properly base a verdict. - 

APPEAL by  defendant  f r o m  Olemenf, J., J u n e  Terra, 1951, RICHMOND. 
Civil action to recover damages f o r  the  destruction of plaintiffs' home 

b y  fire as  a result of defendant 's negligence. 
Plaint i f fs  charge defendant  with negligence i n  the  operation of i t s  

locomotive a n d  i n  allowing inflammable and combu~jtible mat te r  t o  ac- 
cumulate  a n d  remain on i t s  right of way. 

Plaint i f fs  offered eridence tending to show substantially these f a c t s :  
Plaintiffs' residence was located approximately 100 yards  east of de- 

fendant 's track. Defendant  h a d  allowed i t s  r igh t  of way to become foul  
with bushes, weeds, grass, broomstraw and  broom sedge, which h a d  grown 
"waist-high . . . r igh t  u p  t o  t h e  crossties. T h e  weeds and grass  was d r y  
when the house burned." T h e  fire s tar ted about  s ix inches o r  a foot o n  
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the side next to plaintiffs' house and went from that point to the plain- 
tiffs' house. Defendant's train, consisting of a coal-burning locomotive, 
two empty cars and a caboose, passed plaintiffs' home at about 10:30 
o'clock on the morning of 25 March, 1950. The train was stopped a 
short distance from the tracks of the Seaboard Air Line Railroad for 
the switchman to make the necessary rail adjustment to allow defendant's 
train to cross. Immediately after defendant's train proceeded across 
the Seaboard tracks, fire was discovered by plaintiffs' son and some other 
boys within six inches or a foot of the crossties of defendant's track. Some 
of defendant's crossties were also burned. This fire ignited the dry 
weeds, grass and broom sedge which had been allowed to accumulate on 
defendant's right of way and was fanned by a 40 to 50 mile an hour 
westerly wind so that it spread through an uncultivated field which was 
overgrown with combustible material to the plaintiffs' house, where i t  
kindled a blaze in the dry hens' nests under plaintiffs' house and com- 
pletely consumed plaintiffs' residence and its contents. Plaintiff had the 
aid of witnesses who testified that hot embers, coals and ashes were seen 
on the right of way at the point where defendant's train stopped before 
crossing the Seaboard track. One witness testified: "The fire did not 
burn back over toward the Seaboard right of way that day. I saw cinders 
and ashes that were hot, just been let out. Started shifting and let them 
out of the engine ; that is where I first saw the fire. That is where I saw 
the hot embers. The fire burned from there continuously up to the house." 
Sparks from the fire were blown a distance of 200 yards toward and past 
plaintiffs' house. There was no fire in the neighborhood before the train 
passed. 

Defendant offered evidence largely in contradiction of that of plain- 
tiffs. Upon this contradictory evidence, the jury rendered a verdict in 
favor of plaintiffs, and from the judgment entered on the verdict, defend- 
ant appealed, assigning errors. 

Jones & Jones for plaintiffs, appellees. 
B y n u m  & B y n u m  and McLenn & S tacy  for defendant, appellant. 

VALENTINE, J. This appeal challenges the correctness of the court's 
action in overruling defendant's demurrer to the evidence and motion 
for judgment as of nonsuit. 

Plaintiffs' evidence was abundantly sufficient to raise the reasonable 
inference that defendant had negligently allowed combustible material 
to gather and remain in large quantities on its right of way near its track 
in the vicinity of plaintiffs' property and that this inflammable material 
was ignited by sparks, coals and embers emitted from defendant's engine. 
This evidence makes out a ca'se for the plaintiffs and was correctly sub- 
mitted to the jury under proper instructions of the court and under the 
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rules established by many decisions of this Court. Xoore v. R. R., 124 
N.C. 338, 32 S.E. 710; Williams v. R. R., 140 X.C. 623, 53 S.E. 448; 
Knott v. R. R., 142 N.C. 238, 55 S.E. 150; McRainey v. R. R., 168 N.C. 
570, 84 S.E. 851; Broadfoot v. R. R., 174 N.C. 410, 93 S.E. 932; Betts 
v. R. R.,230N.C. 609, 55 S.E. 2d76. 

Our duty here is limited to the single question of determining whether 
there is any evidence for the jury to consider and upon which it could 
properly base a verdict. This requires an interpre1,ation of the plaintiffs' 
evidence in the light most favorable to them. Every reasonable inference 
and intendment arising from the evidence must be resolved in faror of 
the plaintiffs before a nonsuit is in order. Henderson v. R. R., 159 N.C. 
581, 75 S.E. 1092; Powell v. Lloyd, 234 N.C. 481, 137 S.E. 2d 664. 

Whether the fire originated from sparks emitted from the smokestack 
or from the live coals or clinkers dropped or throvn from the fire box is 
of no consequence. I f  the defendant permitted its ~aight of way to become 
and remain in a dangerous condition and if the combustible material on 
its right of way caught fire from sparks or live clinkers blown, thrown 
or dropped from defendant's engine and if the .fire so ignited burned 
through the inflammable material on defendant's right of way and from 
there spread to other combustible material so that it passed or was blown 
to and burned the plaintiffs' residence, the defendant was guilty of such 
negligence as renders i t  liable for the damage sustained by plaintiffs. 
Knott v. R. R., supra; Aycock v. R. I:., 89 N.C. 321 ; Phillips v. R. R., 
138 N.C. 12, 50 S.E. 462; Simpson v. Lumber Co., 133 N.C. 95, 45 S.E. 
469; Betts v. R. R., supra. 

The evidence of the plaintiffs tended to show negligence in that the 
combustible material which defendant had allowed to accumulate and 
remain on its right of way was ignited by the live embers, coals and 
cinders dropped from defendant's locomotive, which fire spread directly 
to and destroyed plaintiffs' residence and its contmts. The weight and 
sufficiency of this evidence as well as the credibility of the witnesses are 
questions exclusively within the province of the jury. In  re Will of 
Morrow, 234 N.C. 365, 67 S.E. 2d 279. 

Measuring the evidence of plaintiffs by the r d e s  laid down by the 
court, we reach the conclusion that plaintiffs' evidence made out a case 
for the jury and the motion for judgment as of nonsuit was properly 
overruled. The other exceptions are formal and require no discussion. 

I n  the trial of the case in the court below, we find 
No error. 
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STATE v. CHRISTINE WARREN. 

(Filed 1 February, 1952.) 
1. Criminal Law § 3- 

An extrajudicial confession of guilt by an accused is admissible against 
him when, and only when, it is in fact voluntarily made. 

2. Same-Evidence held not to support finding that  confession was vohn-  
tary. 

Where the uncontradicted evidence on the voir dire tends to show that 
defendant was arrested for theft without a warrant by an officer having 
no reasonable ground to believe her guilty, that she was taken to the 
police station, twice searched without finding any incriminating property, 
badgered with accusations and questions for five hours, during all of which 
time she consistently denied her guilt, but that after she was told she 
could not go back to her job or her home until she acknowledged her guilt, 
she confessed, is held to show that the confession was involuntary, and the 
admission of the confession in evidence upon the court's finding that it 
was freely and voluntarily made entitles defendant to a new trial. 

APPEAL by defendant from Hatch, Special Judge, and a jury, a t  the 
May Special Term, 1951, of ALAMANCE. 

Criminal prosecution upon three consolidated indictments charging the 
defendant with the larceny of these moneys on these occasions: $100.00 
on 15 September, 1949; $300.00 on 1 December, 1949; and $95.00 on 
26 February, 1951. 

According to the State's evidence, the sums mentioned disappeared 
from the home of their owner, Zacharias Toupoulas, in Burlington, North 
Carolina, on the days named. There was no testimony connecting the 
defendant, a Negro woman, with their disappearance except a confession 
allegedly made by her to W. P. Hilliard, a white police officer of Bur- 
lington. 

When the State offered the confession in evidence, the defendant 
objected to its admission on the ground that  it was involuntary. The 
presiding judge excused the jury, and heard Hilliard, a witness for the 
prosecution, and the defendant, a witness in  her own behalf, testify as to 
the circumstances under which the confession was made. Except for a 
general assertion by Hilliard that  he "did not make any threats against 
the defendant, or offer her any hope of reward, or  put her in fear," there 
was no substantial conflict between the testimony given by these witnesses 
on the preliminary inquiry before the judge. I t  disclosed these occur- 
rences : 

On 27 February, 1951, Hilliard visited a private residence in  Burling- 
ton where the defendant was employed as a maid, and charged her with 
taking the moneys from the home of Toupoulas. She stoutly protested 
her innocence. Although he had no warrant  for her arrest and no reason- 



118 I N  T H E  S U P R E M E  COURT. [235 

able ground to believe her guilty, Hilliard thereupon compelled the de- 
fendant to accompany him to the police station in Burlington for the 
purpose, as he frankly conceded on the trial, of procuring from her a 
confession that she was guilty of the supposed larcenies. Upon their 
arrival at  the station, Hilliard forced the defendant to submit to two 
searches of her person, one of which involved the removal of all her 
clothes in the presence of a female employee of the police department. 
The searches revealed that the defendant had no money in her custody 
except a single penny. Hilliard thereafter detained the defendant in a 
small room at the police station for five hours while he badgered her with 
accusations and questions relating to the alleged larcenies. The defend- 
ant persisted in her denial of guilt throughout this ordeal. Finally, how- 
ever, Hilliard told the defendant, in substance, that she could not "go 
back on the job or home" until she acknowledged her guilt. The defend- 
ant thereupon confessed "that she had stolen money from Toupoulas on 
three different occasions: September 15, 1949, $100.00; December 1, 
1949, $300.00; February 26, 1951, $95.00." 

The presiding judge "found as a fact that the confession was made 
freely and voluntarily," and admitted i t  in evidence. 

The defendant presented testimony before the jury tending to show 
that she was not connected in any way with the supposed larcenies. 

The jury returned this verdict: (1) Guilty of l a i ~ e n y  of $100.00 on 
September 15, 1949; (2)  guilty of larceny of $95.00 on February 26, 
1951; and (3)  not guilty of larceny of $300.00 on December 1, 1949. 

The court pronounced judgment against the defendant on the two 
indictments whereon she was adjudged guilty, and she appealed, assign- 
ing the admission of her confession as error. 

Attorney-General McMzillan, Assistant Attorney-General Moody, and 
Charles G. Powell, Jr., M e m b e ~  of Staff, for the State. 

C. J .  Gates and 211. E. Johnson for the defendant, appellant. 

ERVIN, J. An extrajudicial confession of guilt by an accused is ad- 
missible against him when, and only when, i t  is in fa~ct voluntarily made. 
8. v. Rogers, 233 N.C. 390, 64 S.E. 2d 572. When the circumstances 
surrounding the confession in issue are appraised at their true probative 
value, they engender an abiding conviction that the confession was wrung 
from the defendant by coercion on the part of the officer, and particularly 
by his threat to deprive her of her personal liberty un ti1 she acknowledged 
her guilt. This being so, the confession was involuntary, and should 
have been excluded. S. v. Brown, 233 N.C. 202, 6:3 S.E. 2d 99 ; S .  v. 
Stevenson, 212 N.C. 648, 194 S.E. 81; S. v. Croujson, 98 N.C. 595,4 S.E. 
143; S.  v. Parish, 78 N.C. 492; S. v. Dildy, 72 N.C. :325 ; S. v. Whitfield, 
70 N.C. 356; S. v. George, 50 N.C. 233. 
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Ministers of the law ought not to permit zeal for  its enforcement to 
cause them to transgress its precepts. They should remember that  where 
law ends, tyranny begins. 

The admission of the involuntary confession constitutes prejudicial 
error, and necessitates a 

New trial. 

RUT13 SNYDER v. KENAN OIL COMPANY, THEODORE R. KEEN AND 
MARY P. DIXON. 

(Filed 1 February, 1952.) 

1. Compromise and Settlement 3 % 

A completed settlement of a claim arising out of a collision bars either 
party from thereafter asserting any liability against the other arising out 
of any negligence proximately causing the collision. 

2. Automobiles § 21: Torts 5 6: Pleadings 5 31- 
In an automobile guest's action against the driver and owner of the truck 

involved in a collision with the car, defendants had the driver of the car 
joined for the purpose of enforcing contribution, G.S. 1-240. Held: The 
driver of the car is entitled to set up a previous settlement of her claim 
against the truck owner and driver as a bar, but is not entitled to set up 
settlement of the claims of her children, also passengers in the car, arising 
out of the collision, and motion to strike should be ruled upon accordingly. 

APPEAL by original defendants from Williams, J., September Term, 
1951, ALAMANCE. 

Civil action in tort to recover compensation for personal injuries sus- 
tained in  an  automobile-truck collision, heard on motion to stri&e alle- 
gations contained in the answer of defendant Mary P. Dixon, additional 
pa'rty defendant. 

Plaintiff was a passenger on an  automobile operated by defendant 
Dixon. The  automobile collided with a truck owned by the corporate 
defendant and being operated a t  the time by defendant Keen. The orig- 
inal defendants filed an answer in  which they allege negligence on the 
par t  of the defendant Dixon. On the allegations thus made. they moved 
the court that  she be made a party defendant as joint tort-feasor for the 
purpose of enforcing contribution as provided by G.S. 1-240. Defendant 
Dixon was duly made a party defendant and filed her answer in which 
she admits the collision between her automobile and the truck of corpor- 
ate defendant and alleges (1) the negligence of the driver of the truck 
as the proximate cause of the collision; (2 )  the resulting injuries sus- 
tained by her and the passengers on her automobile and damages to the 
automobile; ( 3 )  settlement by the corporate defendant with her and her 
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husband for personal injuries and property damages to the automobile 
and also settlement for personal injuries inflicted upon her two minor 
children who were passengers on said automobile at  the time of the col- 
lision. She specifically pleads "such settlements and payments in bar 
of the right of the defendant, Renan Oil Company, to recover against 
this defendant by contribution or otherwise by cross-action herein." 

The original defendants appeared and moved to strike paragraphs 2 
and 4 of the cross answer which contains said allegations in reference to 
said settlements. The motion was denied and defendants appealed. 

Long & Long for appellants, Kenan Oil Company and Theodore R. 
Kern. 

Carroll & Pickard for appellee, Mary P. Dixon. 

BARNHILL, J. The settlement by the corporate defendant of the claim 
of defendant Dixon against it for personal injuries and property dam- 
ages resulting from the collision of the truck being operated by Keen, the 
agent and employee of the oil company, and the automobile being ope- 
rated by defendant Dixon, as effectually adjusted and settled all matters 
which arose or might arise out of said collision, as between the oil 
company and Dixon, as would a judgment duly entered in an action be- 
tween said parties. By said compromise settlemeni each party bought 
his peace respecting any liability created by the collision. The adjust- 
ment of said claim by the payment of the amount agreed constituted an 
acknowledgment, as between the parties, of the liability of the oil com- 
pany, and the nonliability, or at least a waiver of the liability, of the 
defendant Dixon. 

Neither party thereafter had any right to pursue the other in respect 
to any liability arising out of any alleged negligence proximately causing 
the collision which is the subject matter of this suit. 

L L  A concluded agreement of compromise must, in its nature, be as 

obligatory, in  all respects, as any other, and either party may use it 
whenever its stipulations or statements of fact become material evidence 
for him." Sutton 2). Robeson, 31 N.C. 380; Peyfon v. Shoe Co., 167 
N.C. 280, 83 S.E. 487; Srmstrong v. Polakacetz, 191 N.C. 731; Bo- 
h n n o n  w. Trotman, 214 N.C. 706. ('Accord is a sati5,faction agreed upon 
between the party injuring and the party injured, which, when performed, 
is a bar to all actions upon the same account." Hinson v. Davis, 220 
N.C. 380, 17 S.E. 2d 348. 

Herring w. Coach CO., 234 N.C. 51, is, by analogy, in point and is con- 
trolling here. There the settlement was effected by a consent judgment 
entered in a suit pending, but the principle is the same. 

But settlement with other passengers on the automobile was in no 
sense an acknowledgment of the nonliability of Dixon as a joint tort- 
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feasor. While the passengers, by making settlement with one joint tort- 
feasor, waived any right they might have possessed to seek compensation 
from the other, K i n g  v. Powell, 220 N.C. 511, 17 S.E. 2d 659; Holland 
v. Utilities Co., 208 N.C. 289, 180 S.E. 592, the tort-feasor making set- 
tlement with them waived no right i t  possessed to assert its claim to 
contribution against the other alleged joint tort-feasor in an  action by a 
passenger with whom no settlement has been made. 

It follows tha t  the court erred in  denying the motion in respect to alle- 
gations of settlement with passengers on the automobile. A11 reference 
to any adjustment of any claim other than that  of the operator and owner 
of the automobile should be stricken as requested by the original defend- 
ants. The  judgment entered must be so modified. 

Modified and affirmed. 

I N  THE MATTER OF CURTIS LEE FERGUSON ASD BOBBY MILLER. 

(Filed 1 February, 1952.) 
1. Robbery 5 3- 

Where, on a charge of robbery with firearms, the jury returns a rerdict 
of "guilty of robbery" sentence of not less than ten nor more than fifteen 
years is in excess of that permitted by law. 

2. Criminal Law 5s 62a, 83- 
Where the court imposes a sentence in excess of the limit prescribed by 

law the judgment will be racated and the cause remanded for proper 
sentence. 

3. Arrest and Bail 5 5- 
Where a cause is remanded to the Superior Court for proper judgment 

because the sentence for the felony of which defendants were convicted 
was excessive, defendants are not entitled, as a matter of right, to their 
release on bail for their appearance a t  the nest term of Superior Court of 
the county. 

PETITION for writ of cer t i o ra r i .  
Petitioners were put  on tr ial  in Mecklenburg County a t  the May 

Term, 1951, before Sink, J., on bills of indictment charging each of the 
defendants with robbery with firearms or other dangerous weapons and 
common law robbery. The charge against the defendants grew out of 
the same alleged facts, and the cases were consolidated for trial. Thc 
jury returned a verdict of "guilty of robbery" against each of the de- 
fendants, and the court sentenced each of the defendants to confinement 
in the State Prison for a term of not less than  ten (10) years and not 
more than fifteen (15) years, to be assigned to work a t  hard labor. 
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The petitioners bring the cause to this Court on petition for writ of 
certiorari contending that they were convicted only of common law r o b  
bery and that the sentences imposed are in excess of that provided by 
law. 

The respondent concedes that the sentences imposed are excessive and 
that the cause should be remanded to the Supel-ior Court for proper 
judgments. 

Marshall B. Hartsfield f0.r petitioners. 
R. Brookes Peters, Jr., L. J.  Beltman and E. 0. Brogdon, Jr. for 

respondent. 

PER CURIAM. The judgments heretofore pronounced are vacated and 
the cause is remanded to the Superior Court of Mecklenburg County on 
authority of I n  re Sellers, 234 N.C. 648, to the end that judgments may 
be imposed as provided by law. 

After this opinion has been certified to the Superior Court, the proper 
officials of the State's prison are hereby directed to deliver custody of 
the petitioners to the sheriff of Mecklenburg County in order that proper 
sentences may be imposed on the defendants at  the next term of the 
Superior Court convening for the trial of criminal cases. 

The petitioners contend that if or when this cause is remanded they 
will be entitled to their release on bail for their appearance a t  the next 
term of the Superior Court of Mecklenburg County, citing S. v. Silvers, 
230 N.C. 300, 52 S.E. 2d 877; S. 2). Walters, 97 N.C. 489, 2 S.E. 539. 
This contention is without merit. 

I n  each of the above cited cases, the court was dealing with a misde- 
meanor. G.S. 15-183. The petitioners have been convicted of a felony 
and whether they are released on bail, pending the entry of proper judg- 
ments, is a question that must rest in the sound cliscretion of the court 
below. After a defendant is convicted of a felony, &ere is no constitu- 
tional or statutory right to  bail. S. v. Parker, 220 N.C. 416, 17 S.E. 2d 
475; 8. v. Bradsher, 189 N.C. 401, 127 S.E. 349. 

Error  and remanded. 
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E. E. CHESSON v. B. B. COMBS AND JULIAN L. POSTON. 

(Filed 1 February, 1952.) 
Appeal and Error 5 38- 

Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 

VALENTINE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Morris, J., at  February Term, 1951, of 
TYRRELL. 

Civil action to recover damages for alleged false imprisonment. 
The  defendants' motion for judgment of nonsuit, made a t  the close of 

the plaintiff's evidence and renewed a t  the conclusion of all the evidence, 
was allowed, and from judgment based on such ruling the plaintiff ap- 
pealed, assigning errors. 

W .  L. Whitley ar~d J .  C. Meekins, Jr., for plainti f ,  appellant. 
Bailey & Bailey and 8. L. Swain for defendants, appellees. 

PEE CURIAM. This  Court being evenly divided in opinion as to the 
correctness of the ruling of the court below, Justice Valentine not sitting, 
the judgment of the Superior Court is affirmed, vi thout becoming a 
precedent. 

Affirmed. 

VALENTINE, J., took no par t  i n  the consideration or decision of this 
case. 

D. J .  TODD, SR., ADMINISTRATOR OF D. J. TODD, JR., r. E. J .  SMATHERS. 

(Filed 1 February, 1952.) 

Trial 5 4: Appeal and Error § 37- 
A motion for continuance is addressed to the discretion of the trial judge, 

and, in the absence of manifest abuse, his ruling thereon is not reviewable. 
P 

APPEAL by plaintiff from Pless, J., a t  lf September Term, 1951, of 
FORSYTH. 

Civil action to recover damages for  alleged wrongful death, heard upon 
motion of plaintiff to continue trial of this cause until a certain witness 
fo r  plaintiff, who is  now ih  the Armed Services of the United States, be 
available. 
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The trial judge, upon facts found as appear of record, ordered that 
the cause be not calendared for trial or tried before or during the October 
Term, 1951, of the court, and that subsequent thereto defendant shall be 
a t  liberty to calendar same for trial. 

Plaintiff appeals to Supreme Court, and assigns error. 

Fred 8. Hutchins for plaintiff, appellant. 
Ratcliff, Vaughn, Hwlson, Ferrell Le. Carter for defendant, appellee. 

PER CURIAM. A motion for continuance is addressed to the discretion 
of the trial judge, and, in  the absence of manifest abuse, his ruling 
thereon is not reviewable. 8. v. Parker, 234 N.C. 236, and cases cited. 

And on the facts presented on this record, we are of opinion that no 
such abuse has been made to appear. Hence this appeal will be, and i t  is 
hereby 

Dismissed. 
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NORTH CAROLINA STATE ART SOCIETY, INC., AND NORTH CAROLINA 
STATE ART COMMISSION, DR. ROBERT LEE HUMBER, CHAIRMAN, 
KATHERINE PENDLETON ARRINGTON, DR. CLARENCE POE, DR. 
CLEMENS SOMMER AND EDWIN GILL, MEMBERS, V. HENRY L. 
BRIDGES, STATE AUDITOR O F  NORTH CAROLINA. 

(Filed 16 February, 1952.) 
Statutes 5 Sa- 

Whether a particular provision in a statute is mandatory or directory 
must be determined in accordance with the legislative intent as  ascertained 
not only from the phraseology of the statute but also from the nature and 
purpose of the act and the consequences which would follow its construc- 
tion one way or the other. 

Same-- 
When literal compliance with a nonessential provision of a statute has 

become impossible, a substantial compliance suffices. 

Taxation 3 4-Provision i n  s tatute  naming person t o  make  appraisals 
before payment for  works of a r t  held directory. 

The intent of Chap. 1097, Session Laws 1947, and Chap. 1168, Session 
Laws 1951, is that works of a r t  selected by the State Art Commission 
be appraised by a competent and qualified a r t  critic before payment should 
be made. This provision is mandatory, but the provision naming the 
person to make the appraisals is directory, and it  appearing that the person 
named could not serve, appraisal by a n  equally qualified and competent 
a r t  critic chosen by the State Art Commission and the Directors of the 
State Art Society is a substantial compliance with the statute, and judg- 
ment upon appropriate findings is sufficient to authorize and empower the 
State Auditor to issue warrants for such paintings. 
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4. Constitutional Law 8 8a- 

The determination of public policy within limitations imposed by the 
constitution is the exclusive province of the Legislature, and its exercise 
poses no judicial question. 

APPEAL by defendant from Hatch, Special Judge, in Chambers, 16 
January, 1952, WARE. Affirmed. 

The plaintiffs instituted this action under the Ileclaratory Judgment 
Act (G.S. 1-254) to determine a question which hiis arisen in the inter- 
pretation of a provision in Chapter 1168, Session Laws 1951, authorizing 
the purchase of works of ar t  by the State Art Conlmission. 

There is a provision in this Act that before any purchases of works of 
ar t  shall be made "such purchases shall be approved by the board of 
directors of the executive committee of the North Carolina State Art 
Society, and appraised by the director or chief curator of the National 
Gallery of Art, Washington, D. C., as to value, fitness and desirability." 

After negotiations had been entered into by the State Art Commission 
looking to the purchase under authority of the Act of one hundred and 
fifty-seven paintings, and after options had been obtained thereon and 
the purchase of the selected paintings approved by the board of directors 
of the State Art Society, it was learned that neither the director nor the 
curator of the National Gallery of Art could or would undertake the 
appraisals. The persons holding the positions nameid in the Act were not 
permitted by the trustees of the National Gallery to make the appraisals 
and it became impossible to secure their services for this purpose, though 
i t  had been understood when the Act was passed that one or the other of 
the persons named would make the appraisals. 

I n  view of the impossibility of obtaining appraisal of the paintings 
selected for purchase by the persons named in the Act, the State Art Com- 
mission secured appraisals of these paintings by Dr. William R. Qalen- 
tiner whom they found to be "an ar t  critic, scholar and author of world- 
wide renown and recognized competence." His selection for this purpose 
and his appraisals were by proper resolution approved by the State Art 
Commission, and also by the board of directors of the State Art Society. 

Having complied with all the provisions and requirements of the Act, 
iucluding appraisals of the selected works of ar t  by a competent and 
well-known art  critic, the plaintiffs applied to the defendant State Auditor 
for warrants to enable them to complete the purchase of the paintings 
selected, but the defendant in view of the language of the Act and in the 
absence of authoritative judicial interpretation, under the advice of the 
Attorney-General, declined to issue the warrants. 

The purpose of the General Assembly in making  he appropriation for 
the purchase of works of ar t  appears from the 1947 rind 1951 Acts (Chap. 
1097 Session Laws 1947, and Chap. 1168 Session Laws 1951). By the 
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Act of 1947 the Nor th  Carolina State Ar t  Society, a nonprofit corpora- 
tion declared to be under the patronage and control of the State, was 
authorized and empowered to inspect, appraise, obtain attributions and 
to purchase works of art, and to acquire by gift works of a r t  or  other 
property for the promotion of the purposes of the Ar t  Society. An  
appropriation of one million dollars was made for this purpose, but this 
appropriation was not to be made available for expenditure until a like 
sum should be secured through gifts and paid into the state treasury to 
the credit of the State Art  Society fund. I t  was provided, however, if 
this condition should be complied with, the amount appropriated, together 
with amount so given, n-oulcl be expendable for the purchase of works 
of art, such expenditure to be made by a con~mission of five members 
appointed by the Gorernor known as "The State Ar t  Commission." 

The appropriation conditionally made by the General Assembly a t  its 
Session in 1947 was further in~plemented by the Act of 1951. This later 
Act recited in the preamble an  agreement on the part  of the Samuel H. 
Kress Foundation whereby the Xress Foundation agreed to  include 
Raleigh, Nor th  Carolina, in the Foundation's program for the establish- 
ment of a r t  galleries, "to receive a Samuel H. Kress collection of paint- 
ings consisting of outstanding Ital ian Renaissance Ar t  and other similar 
paintings of value of a t  least one million dollars." Thereupon the State 
Ar t  Society was authorized to accept the offer of the Samuel H. Kress 
Foundation "which qaid offer shall be considered as i n  full compliance 
with the conditions attached to the appropriation made by Chap. 1097, 
Session Laws 1947, to the Nor th  Carolina State Ar t  Society, and the said 
appropriation shall become available for expenditure by the State ,4rt 
Society in the manner prorided in said Act when the -4ttorney-General 
shall certify to the State Treasurer and Director of the Budget that  a 
valid and binding obligation has been properly executed by the Samuel H. 
K r ~ s s  Foundation carrying out the proposals set forth in the preamble 
of the Act in the form approved by the board of directors of the State 
Ar t  Society, and also a p p r o ~ e d  by the Governor and Council of State." 

To this was added the provision hereinbefore quoted that  before any 
purchase of works of a r t  be made they should be appraised as to ralue, 
fitness and desiral~ility by the director or chief curator of the National 
Ar t  Gallery of Washington, D. C. 

Pursuant to the prorisions of this Act the Attorney-General has certi- 
fied that  a valid and binding obligation has been properly executed by the 
Kress Foundation, and the form, substance and contents of the contract 
carrying out the proposa1.s set out in the preamble have been approved 
and confirmed by the Governor and the Council of State. 

I t  appears that  in the correspondence containing the proposals of the 
Kress Foundation it was insisted by the donor that  adequate building be 
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provided for the accommodation, care and exhibition of the works of ar t  
and adequate arrangements made for safekeeping. The preamble of the 
Act recites that it is desirable for the benefit of all the people of the State 
the gift of the Kress Foundation be housed in a structure in the City of 
Raleigh "when such structure may be available at  some time in the future 
when world conditions become more normal and the financial condition 
of the state would be considered as justifying such expenditure." 

The State Art Commission was created by the Act of 1947 and charged 
with the responsibility of expending the appropriatio:n for the purposes 
declared. The five members of this Commission appointed by the Gov- 
ernor were Robert Lee Humber, Chairman, Mrs. Katherine Pendleton 
Arrington, President of the North Carolina State Art Society, Dr. 
Clemens Sommer, Professor of History of Art at  the University of North 
Carolina, Dr. Clarence Poe, Editor, and Mr. Edwin Gill, Collector of 
Internal Revenue. 

I t  appears from the evidence offered a t  the hearing that the members 
of the Commission went to New York and spent some time in the inspec- 
tion and examination of paintings. They had the assirstance of Mr. Carl 
W. Hamilton, who was a connoisseur and who had possessed a great 
private collection of paintings. The Commission selected by unanimous 
choice the paintings they wished to purchase and obtained options thereon 
at the total price of eight hundred thousand dollars. Subsequently the 
Commission joined in the selection and approval of Dr. Wm. R. Valen- 
tiner as the art  critic to make the appraisals required by the statute. 

I t  was stipulated and agreed that the judge should hear the case upon 
the pleadings, affidavits and oral evidence offered, and that the findings 
of fact by the judge should be in all respects binding upon the parties to 
the same effect as if found by the jury. 

I n  addition to the pleadings and affidavits oral testimony of each of 
the members of the State Art Commission was heard, and also that of a 
member of the General Assembly who recalled that in enacting the 
questioned proviso in the statute consideration was given to having a 
competent appraiser rather than having in mind any certain person to 
make the appraisals. 

No evidence was offered by the defendant. 
The court found the facts to be as set out in the complaint and as 

shown by the evidence offered. The court specifically found that Dr. 
Valentiner was in all respects qualified by education, training and expe- 
rience to appraise the paintings as to value, fitness, desirability and other 
features which should be considered in connection with such purchases, 
and appended a statement of Dr. Qalentiner's accomplishments and 
career as appears in Who's Who in America (1949 ed.), The court found 
that Dr. Valentiner had given in detail his opinion, views and appraisals 
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as to the value and fitness of each of the paintings for the purpose in- 
tended, approving 157 of the 174 which had been selected, leaving seven- 
teen reserved for further consideration. The court also found from the 
evidence that each member of the S r t  Commission was well qualified to 
serve on this Commission and by reason of education, training and expe- 
rience was competent to understand and appraise the value of the paint- 
ings offered and inspected by the Commission. 

Upon the facts so found the court was of opinion that the provision in 
the Act of 1951 that appraisals of the works of art  selected for purchase 
be made by the director or curator of the National Gallery, in so far  as it 
named the particular person or persons to make the appraisal, was direc- 
tory and not mandatory, and that following discovery of the impossibility 
of securing the services of the persons named, the selection of Dr. Qalen- 
tiner, who was in all respects qualified to make the appraisals, and his 
appraisals of the paintings selected constituted a full compliance with 
the purposes and intent of the statute. Thereupon i t  was adjudged that 
by virtue of the statute as so interpreted in the light of the facts found 
the State Auditor was authorized and empowered and directed to issue 
warrants for the payment of the purchase prices of the paintings which 
had been selected by the State Art Commission and approved by the 
directors of the State Art Society. 

The defendant excepted and appealed. 

R. L. McMil lan  and R. Mayne  d lbr igh t  for plaintiffs, appellees. 
Attorney-General McMullan and Assistant Attorneys-General Bru ton  

and Love for defendant, appellant. 

DEVIN, C. J. There was no controversy as to the facts. There was no 
exception to any of the findings of fact upon which the court below ren- 
dered judgment. The refusal of the defendant State Auditor to issue 
warrants for the purchase of works of ar t  selected by the State Art Com- 
mission and his defense to plaintiffs' action were based solely on the view 
that before any payment could lawfully be made the purchases must have 
been appraised by the director or chief curator of the National Art Gal- 
lery of Washington, D. C., and that the Act did not authorize the substi- 
tution of any person however well qualified in lieu of those holding the 
positions named. There was no other ground alleged for denying the 
expendability of the legislative appropriation. 

Therefore, the single question presented for our determination is 
whether the validity of the appropriation conditionally made by the 
General Assembly at  its 1947 Session (Chap. 1097), and reaffirmed and 
implemented in 1951 (Chap. 1168) for the purposes declared in those 
Acts, depends upon the appraisal of selected works of ar t  being made by 
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the particular persons named in the 1951 Act, or whether, upon the 
refusal of such persons to act, the appraisals by another competent and 
qualified art  critic chosen and approved by the State Art Commission and 
the directors of the State Art Society, shall be regarded as a substantial 
compliance with the purposes and intent of the General Assembly as 
expressed in the Acts of 1947 and 1951. I n  other words, is the proviso 
in  the Act of 1951 naming the person to make the appraisals mandatory 
or directory? 

I t  is apparent from an  examination of the pertinent statutes in the 
light of the facts found, that it was the intent of the General Assembly 
that before payment should be made for the works of ar t  selected for 
purchase by the State Art Commission appraisal of their value, fitness 
and desirability should be made by a competent and qualified art  critic 
to prevent imposition and to guard against the purchase of the spurious. 
The provision in the statute to that extent was manifestly mandatory. 
But i t  does not follow that i t  was considered essential that the appraisals 
should be made by the particular person holding the position named in 
the Act, in the event it iecame impossible for him to serve. I t  would 
seem that the employment of an equally qualified ar t  critic to make the 
appraisals would accord with the expressed purpose of the Act. Whether 
a particular provision in a statute is to be regarded as mandatory or 
directory depends more upon the purpose of the statute than upon the 
particular language used. As expressed by the Apostle Paul in his 
Second Epistle to the Corinthians, "The letter killeth, but the spirit 
maketh alive." 2 Cor. 3 :6. I t  is a general rule of statutory construction 
that when literal compliance with a nonessential provision of a statute 
has become impossible, compliance as near as may be, conformable to the 
general purpose and intent of the act, will be ~ermit ted.  50 A.J. 36, 
et seq.; 59 C.J. 963; Black's Interpretation of Lttws, 534; Deibert v. 
Rhodes, 291 Pa. 550. I n  such case a substantial compliance will be 
deemed sufficient. The Legislature will be presumed not to have intended 
compliance with a provision incapable of performance. Dalzell v. Kane, 
321 Pa. 120, 104 A.L.R. 619. I n  determining whether a particular pro- 
vision in a statute is to be regarded as mandatory or directory the legis- 
lative intent must govern, and this is usually to be ascertained not only 
from the phraseology of the provision, but also from the nature and pur- 
pose, and the consequences which would follow its construction one way 
or the other. Smith v. Davis, 228 N.C. 172 (179)) 45 S.E. 2d 51; 
Machinery Co. v. Sellers, 197 N.C. 30, 147 S.E. 674; Spruill v. Dazyen- 
port, 178 N.C. 364 (368), 100 S.E. 527; S. v.  Earnhardt, 170 N.C. 725, 
86 S.E. 960; 59 C.J. 1073. The heart of a statute is the intention of the 
lawmaking body. S. v. Humphries, 210 N.C. 406, 186 S.E. 473. The 
legislative purpose in providing machinery to attain a definite object may 
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not be defeated by the inability of an individual to perform an expected 
function incidental to that purpose. State ex inf. Atty. Gen. v. Bird, 
295 Mo. 344. By analogy a court of equity will not permit a trust to fail 
for want of a trustee. Moore v. Quince. 109 N.C. 85, 13 S.E. 872. And 
when it is made to appear that the use of specific prol;erty for the accom- 
plishment of the purposes of a trust has been rendered impracticable or 
impossible as result of changed conditions, courts of equity will sanction 
the substitution of one form of property in  lieu of another. Johnson v. 
Wagner, 219 N.C. 235, 13 S.E. 2d 419; Hospital v. Comrs. of Durham, 
231 N.C. 604, 58 S.E. 2d 696. The substantial intention should not be 
defeated by some insufficiency in the manner of accomplishment. Brooks 
v. Duckworth, 234 N.C. 549, 67 S.E. 2d 752. 

We think the court below correctly ruled on the facts found, that the 
naming of the director or curator of the National Gallery of Art in 
Washington as the person to make the appraisal of the works of ar t  
selected by the State Art Commission should be regarded as directory 
only, that the person of the appraiser was not essential to the Act, and 
that the substitution by competent authority of Dr. Wm. R. Valentiner 
found to be an equally qualified art  critic constituted a substantial com- 
pliance with the provision in the Act requiring technical appraisal of 
the paintings selected for purchase. The paintings having been properly 
appraised and approved, and all other conditions essential to validate 
expenditure of the appropriation having been complied with, judicial 
sanction of the substitution of Dr. Valentiner would be sufficient to 
authorize and empower the State Auditor to issue warrants for the pay- 
ment of the paintings purchased by the State Art Commission. 

I n  conside&g and deciding this case the Court has been concerned 
only with the legal question presented. The wisdom or unwisdom of the 
Legislature in enacting the statutes construed is not before us. The Legis- 
lature sets the standard of public policy and its control over taxation and 
the spending of public funds is restrained only by constitutional liinita- 
tions. The question, whether the purpose of promoting cultural educa- 
tion and encouraging an appreciation of artistic productions as tending 
to develop spiritual elements for the benefit of all the people as recited 
in the Act has been wisely implemented by the manner, method, and to 
the extent prescribed, is not presented for our determination. 

On the record before us the judgment of the court below is 
Affirmed. 
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HODGE V .  MCGUIRE and FI~YGI.ETOS V .  MCGIJIRE. 

E. W. HODGE AND WIFE, BESSIE L. HODGE, v. RUTH MURPHY McGUIRE 
AND T H E  FIDELITY BANK, EXECUTORS OF THE ESTATE OF J. P. McGUIRE, 
DECEASED (FORMERLY J. P. McGUIRE. TRADIXG AND DOING BUBIXESS AS 

NcGUIRE CONSTRUCTION COMPANY), 
and 

MRS. DORIS MAY FINGLETON (FORMERLY MRS. DORIS MAY TURNER) 
v.  RUTH MURPHY McGUIRE AND THE FIDELITY BANK, EXECUTORS 
O F  THE ESTATE O F  J. I?. JIcGUIRE, DECEASED (FORMEILLY J. P. McGUIRE, 
TRADING AND DOISG BUSINLSB AS McGUIRE CONSTRUCTION COM- 
PANY). 

(Filed 27 February, 1952.) 

1. Master and  Servant 8 22d- 
Where a mechanical instrumentality is rented with operator for the per- 

formance of a particular job, the question of whether the operator is the 
employee of the owi~er of the machine or the person renting it is to be 
determined by whether the owner retains the right to direct and control 
the manner in which the work shall be performed, and i t  is immaterial 
whether such right of control is actually exercised or not. 

2. S a m e E v i d e n c e  held for  jury on  question of whether  operator of bull- 
dozer rented to  plaintiff was en~ployee of owner of machine. 

The evidence tended to show that defendant contractor, in the course of 
his regular business, rented a bulldozer, with the experienced operator 
requested by plaintiff, to plaintiff to clear land for agricultural purposes, 
the operator being instructed by defendant's manager to clear the land 
and do anything plaintiff "wanted him to do." The evidence further dis- 
closed that defendant sent no one to supervise the work, that  plaintiff 
pointed out to the operator where he wished trees removed, but was away 
uos t  of the time in his own employment, that  the day before the clearing 
of the tract was to be completed, plaintiff showed the operator, in addition, 
trees which he wished removed from his yard, and that  the following day, 
in plaintiff's absence, the operator negligently felled a tree in the yard in 
such manner that it struck plaintiff's house, causing damage. There was 
no evidence that  plaintiff ever gave any insdructions a s  to the mechanical 
operation of the bulldozer, and after the accident, defendant sent out a 
crane and had the tree removed from the house and thereafter the operator 
continued to work in the yard and removed another tree. Held: The evi- 
dence considered in the light most favorable to plaintiff is sufficient to be 
submitted to the jury on the issue of respondeat superior. 

APPEAL by defendants f r o m  H u f c h ,  Specinl J u d g e ,  a t  Apr i l  C i r i l  Term,  
1951, of DURHAM. 

Civil actions to  recover damages f o r  injur ies  to  property caused by a 
tree fal l ing on the dwelling house i n  which plaintiffs resided, due to  the  
alleged negligence of the  defendants'  testator,  J. P. McGuire. I n  one 
action, t h e  plaintiffs E. W. Hodge  and  wife, Bessie L. Hodge, as  owners 
of the  house, sue t o  recover f o r  damage to the  house and personal prop- 
e r t y  therein. T h e  other  action is  brought  by their  daughter ,  Mrs.  Doris  
M a y  Fingleton, to  recover f o r  personal property of hers  i n  the  house, 
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alleged to have been damaged when the housetop was crushed by the 
falling tree. By consent the two actions were consolidated for trial. 

The record discloses these background facts: At the times laid in the 
complaint the plaintiffs E. W. Hodge and wife, Bessie L. Hodge, owned 
a tract of land out in the country from the City of Durham, upon which 
was located a two-story frame dwelling house occupied by them as their 
home. They were desirous of clearing for cultivation a portion of wood- 
land some distance from the house at  a place called "up on the mountain." 
The defendants' testator, J. P. McGuire (hereinafter referred to as 
McGuire), was engaged in the general construction and contracting busi- 
ness, under the trade name of McGuire Construction Company, and 
owned and operated in his business a number of tractors and bulldozers, 
and other machinery. B. G. Proctor was the manager of the business 
operated by McGuire, and William Haley was an employee of McGuire 
and operated one of his bulldozers. I n  pursuance of arrangements made 
between the plaintiff E. W. Hodge (hereinafter referred to as Hodge) 
and the manager of McGuire Construction Company, the latter furnished 
to Hodge on the premises at  his home a tractor-bulldozer, designed and 
equipped to remove trees and clear land. Hodge was to pay a rental of 
$10.00 per hour for the bulldozer, which included wages of the operator 
and fuel. Proctor sent Haley out to the Hodge place with a bulldozer, 
and "told him to go out there and clear the land and do anything that 
Mr. Hodge wanted him to do." When Haley reported, he was put to 
work by Hodge clearing land at  the place called "up on the mountain," 
where some large trees were to be bulldozed out. Haley worked at this 
project three or four weeks and, as IIodge put it, "we cleared about 9 
acres . . ." Hodge worked in Durham daily. He had no one supervising 
the land-clearing work, but when he came home in the evenings "he 
would often go where Haley was," and Hodge further testified: "I in- 
structed him (Haley) only the area to be cleared . . . I n  telling him 
. . . I told him to bulldoze the trees down to that area, . . . I f  there 
were old stumps there, I would tell him to bulldoze them." 

On the after~loon before the land-clearing project "up on the moun- 
tain" was to be completed the next day, Hodge, without further negotia- 
tions with McGuire, assigned Haley some trees down in the yard at the 
house to be taken out next day. Hodge said : "I had gone out and looked 
at the trees and had shown him which ones I wanted out." The next 
morning, after Hodge left home for his work in Durham, Haley started 
working on the project of removing the trees in the yard. While work- 
ing on a big red oak that stood 40 or 50 feet from the house, it fell across 
the top of the house, causing the damage in suit. The evidence about 
whether Haleg was negligent in causing the tree to fall on the house is 
conflicting. The details are omitted as not being pertinent to the appeal 
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The defendants' motion for judgment of nonsuit, first made when the 
plaintiffs rested their case and renewed at the conclusion of all the evi- 
dence, was overruled, after which issues of negligence, contributory negli- 
gence, and damages were submitted to the jury and answered in favor of 
the plaintiffs. 

From judgment entered upon the verdict, the defendants appealed, 
assigning errors. 

Spears  & H a l l  and Marshal l  T .  Spears ,  Jr. ,  for plaintif fs,  appellees. 
R. 41. G a n t t  and Ful ler ,  Reade,  Urnstead & F d e r  for defendants ,  

appellants.  

JOHNSON, J. The only exceptions brought forward on this appeal 
relate to the refusal of the trial court to allow the defendants' motion for 
judgment of nonsuit. (G.S. 1-183.) 

1; is not, necessary for'us to discuss the evidence bearing on the question 
of negligence as to Haley, the operator of the bulldozer. This is so for 
the reason it seems to be conceded, and rightly so, that while the evidence 
was sharply conflicting on this phase of the case, nwertheless there was 
substantial evidence tending to support the infere:nce that Haley was 
chargeable with actionable negligence. With the issue of negligence thus 
eliminated, the single question presented by this appeal is whether the 
evidence was sufficient to support the inference that &ley was the servant 
of McGuire, the owner of the bulldozer, at  the times h i d  in the complaint, 
so as to fix McGuire with liability under application of the principle of 
respondcat superior.  

The question thus  resented has to do with the doctrine of lent or hired 
servant,-and specifically with the principles governing the fixing of 
liability where the general employer furnishes to a third party a mechani- 
cal instrumentality, manned by operator, and damage ensues as a result 
of the negligence of the operator under circumstances which raise the 
question of liability as between the original master and the hirer. I n  
such cases, the usual test of liability is whether in the mechanical opera- 
tion of the instrumentality the servant continues subject to the control or 
right of control of his general employer, or becomes subject to that of the 
person to whom he is hired. 57 C.J.S., Master and Servant, Section 566. 
This is so for the reason that the controlling characteristic of the master 
and servant relation is the possession by the employer of the right to 
direct and control the manner in which the vork shall be performed, i.e., 
the right to determine not merely the result sought, bdt the right to 
direct and control the physical methods and procelsses by mhich such 
result is to be accomplished. 56 C.J.S., Master and Servant, Section 2 ;  
Restatement of the Lam, Agency, Sections 220 and 227. And by the 
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decided weight of authority the retention of the right or power to  exercise 
such control is quite as determinative of the relation of master and serv- 
ant  as is the actual exercise of control. 56 C.J.S., Master and Servant, 
Section 2 ;  57 C.J.S., Master and Servant, Section 566; Restatement of 
the Law, Agency, Sections 220 and 227; Standard Oil Co. v. Anderson, 
212 U.S. 215, 53 1,. Ed. 480; Bartolomeo v. Charles Bennett Contracting 
Co., 245 N.Y. 66, 156 X.E. 98; Peters v. L7nited Studios, 98 Cal. App. 
373, 277 P. 156; Pennsylvania S m ~ l t i n g  & Refining Co. v. Duf in ,  363 
Pa .  564, 70 A. 2d 270; Driscoll v. l'owle, 181 Mass. 416, 63 N.E. 922; 
Little v. Hackett ,  116 U.S. 366, 29 L. Ed.  652; 35 Am. Jur., Master and 
Servant, Sections 18 and 541; 60 C.J.S., Motor Vehicles, Section 436, 
pp. 1089 and 1090. See also Leonard v. Transfer Co., 218 N.C. 667, 
12 S.E. 2d 729. 

An examination of the record discloses conflicting evidence bearing on 
the crucial question of whether the general eniployer, McGuire, retained 
control or right of control over Haley, the operator of the bulldozer. I t  
may be conceded that  the evidence favorable to the defendants was suffi- 
cient to have sustained a jury-finding in their favor. However, as bearing 
upon the question of nonsuit, these phases of the evidence, tending to 
support the plaintiffs' theory of the case, come into focus: (1) The bull- 
dozer was owned by McGuire. (2 )  I t  was furnished by him, manned 
by operator. ( 3 )  Haley, the operator, was in the general emplop of 
McGuire, and had been for 25 years, during which time he gained con- 
siderable experience in  removing trees and clearing land with bulldozers. 
(4)  McGuire was engaged in the general construction and contracting 
business, in which he owned and operated a number of bulldozers, and on 
two previous occasions his bulldozers had cleared land for Hodge under 
similar arrangements. (5 )  Proctor, manager of McGuire's contracting 
business, testified that  in sending Haley with the bulldozer to the Hodge 
farm, he told him "to go out there and clear the land and do anything that  
Mr. Hodge wanted him to do." ( 6 )  The work had been under way on the 
Hodge farm three or four weeks when the mishap occurred. During this 
time Haley cleared about nine acres of land, and Hodge had no one super- 
vising 05 directing the work. H e  himself worked in  Durham daily and 
went back and forth mornings and evenings. While the work was in 
progress, sometimes he would come home early in the afternoon and go 
where Haley was working. H e  would point out to Haley where he 
wished trees removed and land cleared, but there is no evidence tending 
., , U ~ w  he gave Haley any dircctions as to the mechanical operation of 
Lue bulldozer. ( 7 )  Hodge was not present when the mishap occurred. 
The previous afternoon he pointed out to Raley the trees he wished 
removed from the yard, but he left early the next morning for his office 
in Durham before Haley started work. (8 )  After the tree fell on the 
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house, Haley phoned the office "and Mr. McGuire sent" one of his fore- 
men out with a crane and with i t  the tree was removed from the house. 
( 9 )  Thereafter, Haley continued to work in the yard and removed 
another tree. 

This evidence, when considered with the rest of the evidence in the 
case, is sufficient to justify these inferences : (1) that the work which was 
being performed by Haley at  the time of the mishap was in McGuire's 
regular line of business; (2 )  that Hodge was neither qualified to direct 
mechanical operations of the bulldozer, nor assumed to do so; whereas 
Haley was an experienced, skilled operator; and ( 3 )  that i t  was contem- 
plated by the parties when the rental contract was made that the operator 
of the bulldozer furnished by McGuire should remain subject to his exclu- 
sive control in the performance of the work on the Hodge premises, and 
that the operator did in fact so remain subject to his control while the 
work was in progress. 

I t  is true the record discloses that no one from the McGuire organiza- 
tion visited the premises in the role of supervisor while the work was in 
progress (with the exception of a trip by Manager Proctor to arrange for 
fuel). This, however, is not of controlling importance on the question 
of nonsuit, especially so since i t  was made to appear that Haley was a 
trained bulldozer operator, with considerable previous experience in 
removing trees and clearing land. I n  this respect thta evidence is sufficient 
to support the inference that McGuire deemed Haleg qualified to perform 
the work at  hand without special supervision; and the fact that none was 
exercised by McGuire or any of his foremen does not preclude the infer- 
ence that full right of control over the mechanical operation of the bull- 
dozer by Haley still reposed in McGuire. I n  fact, this phase of the 
evidence is illustrative of the soundness of the rule that possession of the 
right to exercise control over the servant may be quite as determinative 
of the relation of master and servant as is the actual exercise of such 
control. Here it is readily inferable that Haley, having attained, in the 
service and under the tutelage of his regular master, a degree of skill that 
caused the master to entrust to him the operation of the bulldozer without 
special supervision, remained at all times while on the Hodge $b under 
the regular employer's power of control. 

Also, we hare given consideration to the evidence tending to show that 
Hodge spent considerable time on the premises while the land-clearing 
project was under way, and that he pointed out to Haley trees and stumps 
to be removed and directed him regarding the areas 1 o be cleared. Here, 
however, it is significant that Hodge gave no direction or instruction as 
to the mechanical operation of the bulldozer. And, by the great weight 
of authority, it is held that '(a servant of one employer does not become 
the servant of another for whom the work is performed merely because 
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the latter points out to the servant the work to be done, or supervises the 
performance thereof, or designates the place and time for such perform- 
ance, or gives the servant signals calling him into activity, or gives him 
directions as to the details of the work and the manner of doing it, . . ." 
57 C.J.S., Master and Servant, Section 566, pp. 287 and 288. 

The following cases illustrate the practical soundness of the doctrine 
of right of control over the servant, as distinguished from the actual 
exercise of such control by the master, as a criterion for establishing the 
existence of the relation of master and servant in fixing tort liability 
under the principle of respondeat superior. Standard Oil Co. v.  Ander- 
son, supra; Driscoll v .  Towle, supra; Pennsylvania Smelting & Refining 
Co.. v. Dufin ,  supra; Peters v.  Cnited Studios, supra; Bartolomeo v. 
Charles Bennett Contracting Co., supra; Little v. Hackett, supra. These 
cases also illustrate the necessity of discriminating between acts of the 
hirer which denote authoritative control over the servant, as distinguished 
from mere suggestions in respect to details which amount to no more than 
incidental or necessary co-operation, such as pointing out the work to be 
performed. 

I n  Standard Oil Company v.  Anderson, supra (212 U.S. 215, 53 L. Ed. 
480)) the plaintiff ~ ~ d e r s o n  sued the oil company for personal injuries 
alleged to have resulted from the negligent operation of a steam winch 
used in loading a vessel. The plaintiff was a longshoreman employed by 
a master stevedore. The stevedore, under contract with the oil company, 
was loading the vessel for it. The ship was alongside a dock belonging 
to the oil company. Cases of oil were conveyed by the winch from the 
dock to the hatch by hoisting them from the dock to a point over the 
hatch, whence they were guided and lowered into the hold of the ship, 
where the plaintiff was working, out of sight of the operator of the winch. 
The tackle and roDes used with the winch were furnished by the steve- 
dore, but the winch and drum were owned by the oil company and sta- 
tioned on its dock by the side of the ship. All the work of loading was 
done by the employees of the stevedore, except the operation of the winch. 
This was done by a winchman in the general employ of the oiI company, 
who paid his wages. The stevedore paid the oil company $1.50 a thou- 
sand for this hoisting service. The winchman in hoisting and lowering 
a load of cases received signals by an employee of the stevedore. The 
plaintiff was struck by a load of cases of oil which was unexpectedly 
lowered into the hold where the plaintiff was working. The negligence 
consisted in lowering the load of cases before receiving a signal. The 
crucial question presented was whether the winchman, at  the time the 
plaintiff-was injured, was the servant of the oil company or of the steve- 
dore. I n  the trial court i t  was found that the winchman remained the 
servant of the oil company, and the verdict and judgment were upheld on 
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appeal. I t  was insisted by the defendant that since the winchman was 
engaged in work essential to the performance of the stevedore's contract to 
load the vessel, he was necessarily under the direction and control of the 
stevedore rather than the oil company, and particularly so since the 
winchman was operating under specific signals given him by an employee 
of the stevedore. However, in answer to this contention, Mr. Justice 
Moody, speaking for the Court, said in part:  "Here we must carefully 
distinguish between authoritative direction and control, and mere sugges- 
tion as to details or the necessary cooperation . . . The giving of signals 
under the circumstances of this case was not the giving of orders, but of 
information ; and the obedience to those signals showed cooperation rather 
than subordination, and it is not enough to show thai; there had been a 
change of masters." 

The case of Driscoll u. Tozole, supra (181 Mass. 418, 63 N.E. 922), is 
also an early leading case which illustrates the distinction between author- 
itative control over a servant and merely pointing out to him the work to 
be performed. I n  the Driscoll case the defendant was engaged in a general 
teaming business. He  furnished a horse, wagon, and driver to the Boston 
Electric Light Company. The driver, who was paid by the defendant, 
reported each morning to the light company and reqeived directions from 
an employee of that company about what to do and vhere to go, but a t  
night returned the horse and wagon to the defendant's stable. While 
traveling to carry out an order received from the light company, the 
driver negligently injured the plaintiff, who brought an action against 
the owner to recover damages, alleging that the driver was the owner's 
servant. I t  was held that there was evidence which would warrant the 
jury in finding that the driver continued to be defendant's servant. There, 
the fact that the driver had "exclusive management 01' the horse" seems 
to have been the determinative factor. Holmes, C. J., speaking for the 
Massachusetts Court, said in par t :  "But the mere fact that a servant is 
sent to do work pointed out to him by a person who has made a bargain 
with his master does not make him that person's servant. More than that 
is necessary to take him out of the relation established by the only con- 
tract which he has made and to make him a voluntary subject of a new 
sovereign,-as the master sometimes was called in the old books." 

Factually distinguishable are the decisions of this Court cited by the 
defendants ( f i ve rman  u. Cline, 212 N.C. 43, 192 S.EL 849; Shapiro v. 
Winsfon-Salem, 212 N.C. 751, 194 S.E. 479; and M7adford v. Gregory 
Chandler Co., 213 N.C. 802, 196 S.E. 815). More nearly in point is the 
decision in Leonard c. Transfer Co., supra (218 N.C. 667). ' 

The fact that Hodge expressly requested McGuire to  send Haley with 
the bulldozer was a circumstance for the jury to consider as bearing on 
the question of who had the right of control over Haley. But it may not 
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be treated as controlling or decisive on the question of nonsuit. Josl in v. 
Grand Rapids  Ice C'o., 50 Mich. 516, 15 N.W. 887. 

The defendants em~hasize their contention that the contractual ar- 
rangement between ~ c ~ u i r e  and Hodge contemplated that the bulldozer 
should be used only for ordinary land-clearing operations, and that when 
this work was completed and the operator moved to the house and began 
removing the trees from the yard as requested by Hodge, the operator then 
became for all intents and purposes the servant of Hodge in the perform- 
ance of this particular work, which the defendants insist was out of and 
beyond the scope of Haley's general employment with McGuire. We 
have considered this contention with care. While i t  may be conceded 
there was evidence sufficient to have sustained a jury-finding in s u p  
port of the defendants' contention, nevertheless, on this record, i t  also 
appears there was ample evidence to sustain the jury in finding that in 
removing the trees from the yard Haley continued to be the servant of 
McGuire. Of controlling importance as bearing on this phase of the 
case is the evidence showing (1)  that when NcGuire's manager sent 
Haley to the Hodge premises, he told him "to go out there and clear the 
land and do anything that Mr. Hodge wanted him to do"; (2)  that in 
response to Haley's phone message, McGuire sent one of his foremen with 
a crane to the Hodge premises and removed the tree from the house; 
and (3) that thereafter Halev resumed work in the yard and removed , , 
another tree. This evidence, we think, when considered with the rest of 
the relevant circumstances in the case, was sufficient to take the case to 
the jury and support the inference that IIaley in removing the trees from 
the yard mas acting within the scope of his authority as employee of 
McGuire. 57 C.J.S., Master and Servant, Sections 563 and 570; Restate- 
ment of the Law, Agency, Sections 228 and 229. See also: Bruce v. 
Flying Service, 231 N.C. 181, top p. 185, 56 S.E. 2d 560; Cole v. Atlant ic  
Coasf  Line R. Co., 211 N.C. 591, 191 S.E. 353; A d a m s  v. F o y ,  176 N.C. 
695, 97 S.E. 210 ; Peters v. United Studios,  supra. 

I t  thus appears that the court below properly submitted the case to the 
jury. The defendants have had their day in court, not only upon the con- 
troierted issue of whether Halev was McGuire's servant in r e s ~ e c t  to the 
removal of the trees from the yard, but also on the issue of whether Hodge 
was contributorily negligent. The jury anmered both issues contrary to 
the defendants' theories of the case in a trial in which we find 

No error. 
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H. L. SPRINKLE AND WIFE, OLIE SPRINKLE; H. C. SPRINKLE AND WIFE, 
SIBIL SPRINKLE; J. T. SPRINKLE AND WIFE, LULA SPRINKLE, v. 
CITY O F  REIDSVILLE, A MUNICIPAL CORPORATION, A N D  MRS. MINNIE 
V. PETTIGREW, WIDOW; B. F. SPRINKLE, U N ~ ~ A R R I E D ~  R. L. SPRIN- 
KLE AND WIFE, LILLIAN SPRINKLE; MRS. JUANITA KIMSEY, 
WIDOW; REGINALD F. SPRINKLE AND WIFE, ANNIE YOUNG SPRIN- 
KLE, AND PHILIP  E. SPRINKLE A N D  BENJAMIN F. SPRINKLE, EXEC- 
UTORS OF THE ESTATE OF IDA A. SPRINKLE. 

(Filed 27 February, 1952.) 

1. Appeal and Error § 6c (8)- 
The sufficiency of the evidence to support the court's findings of fact is 

not presented when there a re  no exceptions to any of the findings. 

2. Appeal and Error § 6c ( 1)- 
Review is limited to those questions presented by appropriate exceptions 

duly taken and preserved. 

8. Appeal and Error § 39- 
An exception to certain testimony of a witness ic~ lost when the witness 

thereafter gives virtually the same testimony without objection. 

4. Appeal and Error § 401: Trial 8 21 M- 
Where motion to nonsuit is not renewed after defendant introduces evi- 

dence, the question of the sufficiency of the evidence is not presented for 
review. G.S. 1-183. 

5. Appeal and Error § 6c (2)- 
An exception to the signing of the judgment does not bring up for review 

the findings of fact or the evidence upon which they a re  based, but only 
whether error appears on the face of the record. 

6. Deeds 8 1 3 b  
A deed to a married woman for life or widowhood, remainder in fee to 

the "heirs" of her husband does not convey a fee to the first taker, but 
only a life estate with remainder to the children of the marriage, thereto- 
fore and thereafter born, who become entitled to actual enjoyment imme- 
diately upon the death of the wife, G.S. 41-6, "heirs" being construed a s  
children in such instance. 

7. Estoppel 8 l- 
Where land is conveyed to a person for life, remainder to her children, 

a deed in fee with full warranty executed by the life tenant does not bar  
the claim of the remaindermen who, in such instance, take by purchase 
and not by descent. G.S. 41-8. 

8. Adverse Possession 8 41- 
The statute of limitations cannot begin to run against remnindermen 

until the death of the life tenant. G.S. 1-38. 

9, Deeds § 17- 
In  a n  action involving title to land, a defendant asserting title under a 

deed, but praying for an alternative judgment against its grantor for dam- 
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ages for breach of covenant of title in the event the question of title is 
adjudicated against it, but not alleging that its grantor was without title 
or facts showing an ouster or a cross-action or counterclaim for breach 
of the covenant of warranty and without anything before the court indi- 
cating damages recoverable, may not complain, upon adjudication of title 
adverse to it, of the ruling of the trial court that its claim for breach of 
covenant of warranty could not be determined in the cause. 

APPEAL by defendant, City of Reidsville, from Rousseau, J., at the 
October Term, 1951, of the Superior Court of R~CKINQHAM County. 

Civil action involving title to a parcel of land in Reidsville, Rocking- 
ham County, North Carolina. 

For convenience of narration, H. L. Sprinkle, H. C. Sprinkle, and 
J. T. Sprinkle, are herein called the plaintiffs, and Mrs. Minnie V. Petti- 
grew, B. F. Sprinkle, R. L. Sprinkle, Mrs. Juanita Kimsey, and Regi- 
nald F. Sprinkle are herein designated as the indiridual defendants. 

The plaintiffs and the individual defendants, on the one side, and the 
corporate defendant, the City of Reidsville, on the other, make con- 
flicting claims to fee simple ownership of the land in dispute. Although 
its answer alleges with positiveness that it is the absolute owner of the 
land in controversy and seeks judgment accordingly, the City of Reids- 
ville prays for an alternative judgment against the executors of its 
grantor, Ida  A. Sprinkle, for damages for breach of the covenants of title 
in its deed in the event the court adjudges title to the land in question 
"is vested in the heirs of B. F. Sprinkle and not in the City of Reids- 
ville." The executors, who have been made parties defendant at the 
instance of the City of Reidsville, answered, praying "that they go with- 
out day." 

When the cause came on for hearing on its merits, the parties waived 
trial by jury and presented their testimony to the presiding judge, who 
made extensive findings of fact. The essential findings are epitomized 
in the eight numbered paragraphs set forth below. 

1. The land in dispute consists of 3.42 acres, and is a composite of 
parts of a four acre tract formerly owned by Sallie A. Brent and Mary 
A. Payne, and a five acre tract formerly owned by William Lindsey and 
his wife, Eugenia Lindsey. 

2. The respective former owners made deeds on 24 May and 8 October, 
1900, conveying the four and five acre tracts to Ida A. Sprinkle for life 
or widowhood with remainder over in fee simple "to the heirs of B. F. 
Sprinkle," the then living husband of Ida A. Sprinkle. All of the chil- 
dren of B. F. Sprinkle hereinafter named, except two, were born prior 
to the execution of these deeds. 

3. On 2 September, 1919, Ida A. Sprinkle and her husband, B. F. 
Sprinkle, made a deed to the City of Reidsville, whereby they purported 
to convey the land in dispute and an additional .38 of an acre to the 
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City of Reidsville in fee simple with covenants of seizin, right to convey 
and warranty, and whereby they acknowledged receipt of $1,500.00 from 
the City of Reidsville as the consideration for the deed. All parties con- 
cede that this deed vested absolute ownership of the zdditional .38 of an 
acre in the City of Reidsville. 

4. The City of Reidsville has had exclusive and uninterrupted pos- 
session of the land in dispute under its deed from Ida A. Sprinkle and 
husband, B. F. Sprinkle, since 2 September, 1919. 

5. B. F. Sprinkle died on 16 February, 1938, leal-ing him surviving 
his widow, I d a  A, Sprinkle, and his nine children, namely: H. L. 
Sprinkle, H. C. Sprinkle, J. T. Sprinkle, Mrs. Minnie V. Pettigrew, 
B. F. Sprinkle, R. L. Sprinkle, Philip E. Sprinkle, Mrs. Juanita Kim- 
sey, and Reginald F. Sprinkle. 

6. Ida  A. Sprinkle died testate on 4 April, 1949, without having re- 
married. Her executors are Philip E. Sprinkle and Benjamin F. 
Sprinkle. 

7. On 10 March, 1950, Philip E. Sprinkle conveyed whatever interest 
he had in the land in dispute to his sister, Mrs. Minnie V. Pettigrew. 

8. This action was commenced on 7 December, 1950. 
The presiding judge drew conclusions of law from the facts found by 

him, and entered a final judgment consonant with his legal conclusions. 
The judgment makes these adjudications: (1) That the plaintiffs and 
the individual defendants own the land in dispute in fee simple and are 
entitled to its immediate possession; (2) that the claim of the corporate 
defendant, the City of Reidsville, against the executors of Ida A. 
Sprinkle cannot be determined in this cause, but the corporate defendant 
is at  liberty to assert such claim against the executors in another action; 
and (3) that the executors are liable for the costs of the present action. 

The defendant, the City of Reidsville, excepted to the judgment and 
appealed to the Supreme Court, assigning errors as set forth in the 
opinion. 

R u f u s  W .  R e y n o l d s  and  J .  C. Johnson ,  J r . ,  for plaintif fs,  appellees. 
Scz/rr!/ CG McMichue l  for corporate d e f e n d a n t ,  the City of Reidsvi l le ,  

appel lant .  
P. T.  S t i e r s  for ind iv idua l  de fendan t s  and e x e c u f o ~ s ,  appellees. 

ERVIE, J. I n  its written brief and oral argument, the appellant fol- 
lows the precedent set by the Walrus in Lewis Carroll's pleasing fantasy 
entitled "Through the Looking-Glass." 

'(The time has come," the Walrus said, 
"To talk of many things: 

Of Shoes-and ' Ships-and sealing-wax- 
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Of cabbages-a'nd Kings- 
And why the sea is boiling hot- 
And whether pigs have wings." 

As a consequence, the appellant debates many intriguing legal prop- 
ositions not sanctioned by the exceptions noted by it at the trial. For 
example, i t  asserts with much earnestness and eloquence that the testi- 
mony of the plaintiffs does not suffice to support the findings of fact of 
the presiding judge. This interesting question is not before us. The 
appellant did not except to any of the findings. Rurnsville 2). Boone, 
231 N.C. 577, 58 S.E. 2d 351; Smith v. Davis, 228 N.C. 172, 45 S.E. 
2d 51, 174 A.L.R. 643; Wilson v. Robinson, 224 N.C. 851, 32 S.E. 2d 
601; Riddiclc v. Farmer's Life Associafinn, 132 N.C. 118, 43 S.E. 544. 
Moreover, as hereafter appears, the assignment of error based on the 
denial of its motion for a~compulsory nonsuit is legally ineffectual. 

Under the rules of practice in this Court, the questions arising on an 
appeal are those defined by appropriate exceptions taken by the appellant 
in the Superior Court. Rules 19 (3 )  and 21, 221 N.C. 554, 558 ; Wilson 
.c. Beasley, 192 N.C. 231, 134 S.E. 485; Harrison 9. Dill, 169 N.C. 542, 
86 S.E. 518. 

The City of Reidsville noted exce~tions in the court below to the ad- 
mission of certain testimony tendered by the plaintiffs, to the denial of 
a motion for a compulsory nonsuit made by it at the close of the plain- 
tiffs' evidence, and "to the rendering and signing of the judgment." 

An examination of the record shows that there can be no reasonable 
doubt of the propriety of any of the challenged rulings admitting testi- 
mony except those permitting the plaintiffs' surveyor, A. N. Mattocks, to 
testify as to the location of the parcels of land mentioned in the findings 
of fact. The appellant lost the benefit of the exceptions covering the 
receipt of this particular evidence, however, by allowing the same wit- 
ness to give virtually the same testimony without objection in other 
portions of his examination. Price zl. Whisnant, 232 N.C. 653, 62 S.E. 
2d 56; Spivey v. A7ewman, 232 N.C. 281, 59 S.E. 2d 844; White u. 
Disher. 232 N.C. 260. 59 S.E. 2d 798. 
d somewhat similar observation applies to the exception to the denial 

of the motion for compulsory nonsuit. The appellant moved to nonsuit 
at the close of the plaintiffs' evidence, the motion was refused, and the 
appellant noted the exception in question. The appellant thereafter 
introduced evidence, and neglected to renew its motion for nonsuit at  
the conclusion of all the evidence. The statute expressly provides that 
"if the defendant introduces evidence he thereby waives any motion for 
dismissal or judgment as of nonsuit which he may have made prior to 
the introduction of his evidence and cannot urge such prior motion as 
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ground for appeal." G.S. 1-183 as rewritten by Chapter 1081 of the 
Session Laws of 1951. 

The remaining exception, i.e., the exception "to the rendering and 
signing of the judgment," does not bring up for review the findings of 
fact or the evidence upon which they are based. Russos v. Bailey, 228 
N.C. 783, 47 S.E. 2d 22. I t  presents for decision the solitary question 
whether error appears on the face of the record. Brown v. Truck Lines, 
227 N.C. 65, 40 S.E. 2d 476; King v. Rudd, 226 N.C. 156, 37 S.E. 2d 
116; Crissman v. Palmer, 225 N.C. 472, 35 S.E. 2d 422. 

13. F. Sprinkle was alive at  the time of the execution of the deeds of 
24 May and 8 October, 1900. Seren of his nine children were then 
living. His other two children were born between that time, and the 
termination of Ida A. Sprinkle's precedent life estate. Since the statute 
codified as G.S. 41-6 prescribes that "a limitation by deed, will, or other 
writing to the heirs of a living person, shall be construed to be to the chil- 
dren of such person, unless a contrary intention appear by the deed or 
will," the deeds of 24 May and 8 October, 1900, operated as a conveyance 
of the remainder in  the land in  controversy to the nine children of 
B. F. Sprinkle as a class. Cooley 2,. Lee, 170 N.C. 18, 86 S.E. 720; 
Condor v.  Sacrest, 149 N.C. 201, 62 S.E. 921. As1 a consequence, these 
nine children beca'me entitled to the actual enjoyment of the land in 
question immediately after the death of Ida A. Sp~inkle,  the life tenant. 
Subsequent to that erent one of them, namely, Philip E. Sprinkle, trans- 
ferred his interest in the property to another, namely, Mrs. Minnie V. 
Pettigrew. These things being true, the presiding judge did not err in 
adjudging that the plaintiffs and the individual defendants own the land 
in dispute in fee simple and are entitled to its immediate possession. 
His findings of fact support and require that adjudication. 

I n  reaching this conclusion, me necessarily reject the contentions of 
the appellant on this phase of the case. Two of these contentions merit 
some elaboration. 

I t  is asserted that the plaintiffs and the individual defendants are the 
heirs at  law of the life tenant, Ida  8. Sprinkle, and her husband, B. F. 
Sprinkle, and that as such heirs at law their action for the land in con- 
troversy is barred or rebutted by the warranty in the deed from their 
ancestors to the appellant. This contention meets full refutation in the 
statute embodied in G.S. 41-8, which is a re-enactment of the Statute 
of 4 Anne, Chapter 16, Section 21, and is couched in this language: "All 
collateral warranties are abolished; and all warranties made by any 
tenant for life of lands, tenements or hereditaments, the same descending 
or coming to any person in rerersion or remainder, shall be void; and 
all such warranties, as aforesaid, shall be deemed covenants only, and 
bind the covenanter in  like manner as other obligations." Under this 
statute, a warranty in a deed of n life tenant dces not bar or rebut the 
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claim of heirs who can connect themselves with the outstanding re- 
mainder. Starnes v. Hill, 112 N.C. 1, 16 S.E. 1011; Hauser v. Craft, 
134 N.C. 319, 46 S.E. 756; Southerland v. Stout, 68 N.C. 446; Moore 
v. Parker, 34 N.C. 123. This is so because such heirs take by purchase, 
i.e., as remaindermen, and not by descent, i.e., as heirs. Hauser v. Craft, 
supra. 

The appellant also insists that  i t  has acquired a good title to the land 
i n  controversy by seven years adrerse possession under color of title, and 
that  this proposition has been established by the fourth finding of fact 
of the presiding judge. This  contention runs afoul of the well settled 
rule that possession by the grantee of a life tenant is not adverse to the 
rights of the remainderman during the life of the life tenant. Eason v. 
Spence ,  232 N.C. 579, 61 S.E. 2d 717. The seven-year statute of limi- 
tation prescribed by G.S. 1-38 did not begin to run  against the plaintiffs 
and the individual defendants until 4 April, 1949, when the life tenant 
died. 

The City of Reidsville is in no position to complain of the refusal of 
the presiding judge to pass on its claim against the executors of I d a  A. 
Sprinkle in  the instant action. The  answer of the city does not allege 
that  its grantor was without title, or the right to convey. Consequently, 
i t  does not state a counterclaim or cross-action against the executors for 
breach of the covenants of seizin and right to convey. Pridgen v. Long ,  
177 N.C. 189, 98 S.E. 451. The answer likewise fails to assert a 
counterclaim or cross-action against the executors for breach of the 
covenant of warranty. I t  does not aver facts showing an ouster or its 
equivalent. Cedar Works v. Lumber Co., 161 N.C. 603, 77 S.E. 770; 
Wiggins v. Pmder, 132 N.C. 628, 44 S.E. 362, 61 L.R.B. 772: Ravene l  
1'. Ingram, 131 N.C. 549, 42 S.E. 967. Furthermore, there was nothing 
before the court indicating the damages recoverable for any unalleged 
partial breach of any of the covenants of title. Lemly v. Ellis, 146 N.C. 
221, 59 S.E. 683; Dickens v. Shepperd, 7 N.C. 526. 

For  the reasons given, the judgment of the superior court is 
Affirmed. 

ELIZA H. DUCKETT v. R. L. HARRISON (AND DORA HARRISON AND 

LILLIE HARRISON, ADDITIONAL PARTIES DEFEXDANT). 

(Filed 27 February, 1952.) 

1. Partition § 6: Adverse Possession 8 4a: Frauds, Statute of, § 9- 
A parol partition among tenants in common comes within the statute of 

frauds and may not be enforced unless each tenant goes into possession 
of his share in accordance with the agreement and holds same under known 
and visible boundaries openly, notoriously and adversely for twenty years, 
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and a holding for a shorter period, even though the respective tenants 
collect the rents from and pay taxes upon their respective shares, does not 
alter this result or create an estoppel. 

B. Frauds, Statute of, § 4- 
The doctrine of part performance is not recognized in this jurisdiction. 

APPEAL by defendant, R. L. Harrison, from Rousseau, J., October 
Term, 1951, of CASWELL. 

This is a proceeding for the partition of land. Eliza H. Duckett, the 
plaintiff, and the defendants, Dora Harrison and Lillie Harrison, are 
sisters, and the defendant, R. L. Harrison, is their half brother. 

William S. Harrison (a whole brother of R. L. Harrison), devised the 
lands in controversy to R. L. Harrison and Dora Harrison. H e  also 
devised that portion of an eight acre tract of land known as the home- 
place of T.  S. Harrison, lying on the north side of the highway leading 
to Blanch, North Carolina, to R. L. Harrison, and that portion of the 
tract lying on the south side of the highway to Dora Harrison. Dora 
Harrison conveyed her portion of this tract to her &ters, Annie Har- 
rison and Lillie Harrison, on 2 November, 1036. Thereafter, Annie 
Harrison died leaving a last will and testament in which she devised 
her interest in this tract of land to her sister, Lillie Harrison. 

The tract in controversy was devised to R. L. Harrison and Dora 
Harrison as tenants in common and described as containing eighty acres, 
more or less, and being the tract of land acquired by the testator from 
R. L. Harrison. With respect to the division of this tract of land, the 
following language appears in the Seventh Item of the will of William 
S. Harrison: "It is my wish, and I so Will that in the division of the 
tract of land bequeathed as 'eighty acres,' more or less, acquired from 
Ro. L. Harrison, . . . due consideration be had as to the value of the 
part  allotted to each R. L. Harrison and Dora Harrison, and that each 
of them may have the land most convenient to the dwelling houses herein 
bequeathed to them, trusting that they may arrange this between them- 
selves in a satisfactory manner." 

On 2 August, 1950, Dora Harrison, who is and was a t  the time an 
invalid, and Lillie Harrison, both of D a n d l e ,  Virginia, for a considera- 
tion of $8,000, of which sum $1,000 was paid in cash and the balance to 
be paid in monthly installments of $100 each, executed a warranty deed 
to their sister Eliza H. Duckett of Alexandria, Virginia, for that portion 
of the eight acre tract of land devised to Dora Harrison, then owned by 
Lillie Harrison, and for a one-half undivided interest in the tract con- 
taining eighty acres, more or less. Thereafter, on 21 November, 1950, 
the plaintiff, Eliza R. Duckett, instituted this proceeding against the 
defendant, R. L. Harrison, for partition of the eighty acre tract of land. 
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The defendant, R. L. Harrison, set up a counterclaim in the nature of 
a cross-action against the plaintiff in his answer, alleging that an oral 
division of the land mas made in 1934 and that each party entered into 
possession of their respective shares. I t  is admitted in plaintiff's reply 
that it was agreed between Dora Harrison and R. L. Harrison that the 
land should be divided in accordance with the will of William S. Har- 
rison, and that three disinterested parties should be appointed to divide 
the same, but it is denied that a division was made according to the will 
and it is alleged in the reply that the plat made by a surveyor in 1950, 
showing a purported division of the land, was the first information that 
Dora Harrison had as to how the land was divided. 

On motion of the defendant, R. L. Harrison, Dora Harrison and Lillie 
Harrison were made additional parties defendant. These additional de- 
fendants adopted as their own the petition and reply filed by the plaintiff. 

The defendant, R. L. Harrison, assumed the burden of proving his 
cross-action. I t  was conceded by all parties that no deeds were executed 
between the tenants in common; that there is not now and nerer has been 
any writing in existence between R. L. Harrison and Dora Harrison as 
to the division of the land; and that no survey of the premises mas made 
in 1934. According to the survey made in 1950, the tract of land actually 
contains 89.94 acres, and purports to show 44.97 acres allotted to R. L. 
Harrison, and 44.97 acres to Dora Harrison. 

At the close of the evidence offered by the defendant, R. L. Harrison, 
the plaintiff moved for judgment as of nonsuit, and the motion was al- 
lowed. Whereupon, the court remanded the cause to the Clerk of the 
Superior Court of Caswell County and directed him to proceed in ac- 
cordance with the petition of the plaintiff for a partition of the lands. 

From the judgment entered below, the defendant, R. L. Harrison, ap- 
peals to the Supreme Court and assigns error. 

D. Emerson Scarborough for appellant, R. L. Harrison. 
Sharp & Robinson and P. W.  Glidewell, Sr., for appellee. 
No counsel for appellees, Dora Harrison and Jrillie Harrison. 

DENNY, J. I n  order for tenants in common to perfect title to the 
respective shares of land allotted to them by parol, it is necessary for 
them to go into possession of their respective shares in accordance with 
the agreement and to hold possession thereof under known and risible 
boundaries, consisting of lines plainly marked on the ground at the time 
of the partition, and to continue in possession openly, notoriously and 
adversely for twenty years. Rhea 2). Craig, 141 N.C. 602, 54 S.E. 408; 
Collier 1). Paper Corp., 172 N.C. 74, 89 S.E. 1006; Lewis v. Lewis, 192 
N.C. 267, 134 S.E. 486. 
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However, if prior to the expiration of the adverse possession f o r  
twenty years, the statute of frauds is invoked by one or more of the 
tenants i n  common, the parol partition may not be enforced. "It  is well 
settled that  a parol partition of lands is a contract within the purview 
of the statute of frauds, and is not binding." Fort v. Allen, 110 N.C. 
183, 14 S.E. 685 ; Xedlin v. Steele, 75 N.C. 154. 

I n  the case of Winstead v. Woolard, 223 N.C. 814, 28 S.E. 2d 507, 
Justice Winborne, in speaking for the Court, said:  "I t  is a well settled 
and long established principle of law in this State that  the possession of 
one tenant i n  common is  in law the possession of all his co-tenants unless 
and until there has been an  actual ouster o r  a sole adverse possession of 
twenty years, receiving the rents and profits and claiming the land as  
his own from which actual ouster would be presumed," citing numerous 
authorities. See also Parham v. Henley, 224 N.C'. 405, 30 S.E.  2d 372; 
Hardy v. Mayo, 224 S .C .  558, 31 S.E. 2d 748; Whitehurst v. Hinton, 
230 N.C. 16, 51 S.E. 2d 899. 

Moreover, adverse possession, even under color of title, will not ripen 
title as against a tenant in common under twenty years. Peel v. Calais, 
224 N.C. 421, 31 S.E. 2d 440; Bradford 1,. Bank, 182 N.C. 225, 10s  
S.E. 750. 

Furthermore, if it be conceded, as contended by the defendant, R. L. 
Harrison, that  there was a parol division of the lands in controversy in  
1934 and that  Dora Harrison entered into possession of the premises 
allotted to her, collected rents therefrom, paid the taxes thereon, this 
would not be sufficient to prevent the operation of the statute of frauds, 
since we do not recognize the doctrine of par t  performance in  this juris- 
diction, and twenty years have not elapsed since the defendant, R. L. 
Harrison, contends the property was divided. Albea v. Griffin, 22 N.C. 
9 ;  Allen v. Chambers, 39 N.C. 125;  Barnes v. Teague, 54 N.C. 277; 
Rhea v. Craig, supra; Ballard v. Boyefte, 171 N.C. 24, 86 S.E. 175; 
Grantham v. Grantham, 205 N.C. 363, 171 S.E. 331. 

The case of Thomas z.. Cany~rs, 198 N.C. 22'3, 151 S.E. 270, upon 
which the appellant is  relying, is not controlling on the facts presented 
on this appeal. There, David E. Thomas, Sr., p14or to his death on 27 
January,  1925, joined by his wife, Emma C. Thomas, executed fourteen 
deeds of gift wherehy he attempted to convey to his several children 
certain tracts or lots of land which he owned. Xone of the deeds was 
delivered prior to his death but all of them were kept in a lock box in a 
bank in Greensboro. David E. Thomas, Sr., left a will, and a few da'ys 
after his death his executrices filed all the deeds for record in the office 
of the register of deeds and took them from the office after registration 
and delivered or mailed them to the several grantees. The children re- 
ceived these deeds and went into possession of the respective tracts 
therein described and immediately began to collect rents from the ten- 
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ants. About two years thereafter, one of the children instituted an  action 
which involved the title to a parcel of the land described in one of the 
deeds in  which she was the designated grantee. The  court held that  
although the deeds were void, the fact that  they were paper writings 
definitely describing the respective tracts of land set out by metes and 
bounds, and since the children retained the deeds, after the registration 
thereof by the executrices, and took possession of the parcels or tracts of 
land described in the respective deeds to them, paying taxes on their 
respective tracts or parcels of land, renting, leasing, and collecting rents 
from the respective tracts or parcels of land, and selling and conveying 
some of the parcels allotted to them, they had adopted, affirmed, ratified, 
and acquiesced in the par01 partition and had each and all mutually 
estopped themselves from claiming any of the tracts or  parcels of land 
described in any of the deeds in which any of the other children were 
named as grantees. 

However, there is no  deed or other writing involved in the present 
appeal describing the respective tracts of land alleged to have been al- 
lotted to R. L. Harrison and Dora Harrison which the parties have rati- 
fied and affirmed. Therefore, we find nothing in the record to sustain 
the doctrine of estoppel against either Dora Harrison or her successor 
in title, Eliza H. Duckett. 

The  judgment of the court below is 
Affirmed. 

HARVEY MIDKIFF, EMPLOYEE, V. NORTH CAROLINA GRANITE 
CORPORATION, SELF-INSURER, EMPLOYER. 

(Filed 27 February, 1952.) 
1. Statutes 8 Sa- 

A statute is to be construed to effect its intent. 

2. Statutes Q 5d- 
Statutes in pari materia are to be construed together. 

3. Master and Servant 401- 
An employee who has become affected by silicosis to such extent that, 

though not actually disabled, his continued employment in an occupation 
subjecting him to silica dust would be hazardous to his health, and who 
has therefore been ordered removed from such hazardous employment by 
the Industrial Commission, is not entitled to compensation under G.S. 
97-61 when he has not been exposed to inhalation of silica dust for as much 
as  two years in this State within ten years prior to his last exposure. 
G.S. 97-63. 
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APPEAL by defendant from Rousseau, J., September Term, 1951, of 
SURRY County. 

The claimant, Harvey Midkiff, is 41 years of age, and has been an 
employee in the granite industry from time to time for a total of about 
eighteen years. 

The parties hereto are subject to and bound by the provisions of the 
North Carolina Workmen's Compensation Act. The employer is a self- 
insurer and the employee's claim was filed within the time required by 
statute. 

The hearing Commissioner found the following facts : 
1. That  on 8 June, 1940, and for some time prior -hereto, the claimant 

was employed by the Newport News Shipbuilding and Dry Dock Com- 
pany at its facilities in Portsmouth, Virginia, as a burner and sheet 
metal worker; that he continued in this employment in such capacity 
until 1945; and that while so employed he did not work at any time in 
the State of North Carolina. 

2. That in 1948 the claimant entered the employment of the Hilton 
Refrigeration Company where he worked as a refrigeration mechanic or 
as a helper to a refrigeration mechanic; and remained in this employ- 
ment until March, 1949, and was not exposed to the hazards of free 
silica dust while in this employment. 

3. I n  March, 1949, the claimant entered the employment of the de- 
fendant; that he continued in this employment until May, 1949, when 
he entered the employment of the Colonial Granite Company; that he 
remained in the employment of the Colonial Granite Company until 
September, 1949, when he was re-employed by the defendant; that he 
continued to work for the defendant until 9 June, 1950; that from 
March, 1949, until 9 June, 1950, the claimant was exposed to the hazards 
of free silica dust while employed in this State. 

4. That claimant was exposed to dust containing free silica as much 
as thirty working days or parts thereof within seren consecutive calendar 
months while in the defendant's employnient and that he was last exposed 
to the hazards of silicosis while in the employment of the defendant. 

5. That the claimant has not been exposed to the inhalation of dust of 
silica or silicates in employment for a period of two years in this State, 
within ten years prior to 9 June, 1950. 

6. That the claimant now has silicosis in the first or early stages; that 
he is not incapacitated by reason thereof from performing normal labor 
in the last occupation in which he was remuneratively employed as a 
stone cutter. 

7. That the claimant is actively affected by silicosis to such a degree 
as to make i t  hazardous for him to continue in  his eiaployment and that 
he would be benefited by being taken out of employment which would 
expose him to the hazards of silicosis. 
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8. The plaintiff has skill as a metal burner, sheet metal worker, and 
refrigeration mechanic for which trade he owns his own tools; that he 
is  married and has two children; that  his wife and children are totally 
dependent upon him for their support;  and that  no special training is 
required in order to  properly readjust the claimant by reason of his re- 
moval from the employment in which he would be exposed to the hazards 
of silicosis. 

Upon the foregoing findings of fact, the hearing Commissioner con- 
cluded as a matter of law that  since the claimant was not exposed to 
inhalation of dust of silica or silicates for as much as two years in the 
ten years prior to his last injurious exposure while employed by the de- 
fendant, he could not recover compensation even if he were disabled, but 
that  the provisions of G.S. 97-63 do not preclude the payment of reha- 
bilitation benefits under the provisions of G.S. 97-61. 

An award was entered directing the defendant to pay rehabilitation 
benefits as provided by G.S. 97-61, for  a period not exceeding forty 
weeks from 1 January ,  1951, a t  the weekly rate of sixty per cent of the 
difference between $70.00, the average weekly wage which the claimant 
was earning when last injuriously exposed, and the wage which he is 
able to earn after 1 January ,  1951, in any other employment; provided, 
however, tha t  such payments shall not exceed $24.00 per week. 

The defendant appealed to  the full Commission which affirmed the 
findings of fact, the conclusions of law, and the award of the hearing 
Commissioner by a majority decision, one Commissioner dissenting. 

The defendant then appealed to the Superior Court of Surry  County 
where the majority opinion of the Industrial Commission was affirmed. 
The defendant thereupon appealed to the Supreme Court, assigning 
error. 

W o l t z  & Barber  and  Folger  & Polger for de fendan t ,  appel lant .  
J .  IT. Blaloclc for plaintif f ,  appellee. 

DENNY, J. The sole question for decision is whether an employee 
is entitled to compensation under the provisions of G.S. 97-61, which 
provides for compensation for an  employee not actually disabled but 
found to be affected by silicosis, when such employee has not been ex- 
posed to inhalation of dust of silica or silicates for as much as two years 
in this State, within ten years prior to  his last exposure. 

This precise question has not been presented heretofore for our con- 
sideration and determination. And me know of no decision from any 
other jurisdiction where statutory provisions similar to those involved 
herein have been construed. We have been unable to find such a decision 
and counsel for the respective parties cited none in their briefs. This 
necessitates a construction of the statutory provisions involved. 
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I n  construing a statute, it is the duty of the Court to find the legislative 
intent. Mullen v. Louisbzwg, 225 N.C. 53, 33 S.E. 2d 484. "The heart 
of the statute is the intention of the law-making body." Trust CO. v. 
Hood, 206 N.C. 268, 173 S.E. 601; Dyer v. Dyer, 212 N.C. 620, 194 
S.E. 278. 

Our statute, with respect to occupational diseases, was enacted by the 
General Assembly in 1935, Chapter 122, now codified as G.S. 97-52 
through G.S. 97-76. Section 1, sub-section ( j )  of the original act, as 
amended, now codified as G.S. 97-61, reads in ~ e r t i n e n t  part as follows: 
"Where an employee, though not actually disabled, is found by the in- 
dustrial commission to be affected by asbestosis and/or silicosis, and it 
is also found by the industrial commission that such employee would be 
benefited by being taken out of his employment and that such disease 
with such employee has progressed to such a degree as to make it haz- 
ardous for him to continue in his employment and is in consequence 
removed therefrom by order of the industrial commission, or where an 
employee affected by asbestosis and/or silicosis as hereinbefore set forth 
is unable to secure employment by reason of such disease; he shall be 
paid compensation as for temporary total or partial disability, as the 
case may be, until he can obtain employment in some other occupation 
in which there are no hazards of such occupational disease: Provided, 
however, compensation in no such case shall be paid for a longer period 
than twenty weeks to an employee without dependents, nor for a longer 
period than forty weeks to an employee with dependents . . ." 

Section 1, sub-section (k)  of the original act, codified as G.S. 97-62. 
defines silicosis as "the characteristic fibrotic condition of the lungs 
caused by the inhalation of dust of silica or silicates." However, section 
1, sub-section (1) of the original act, now codified as G.S. 97-63, contains 
the following provisions: ''Compensation shall not be payable for dis- 
ability or death due to silicosis and/or asbestosis unless the employee 
shall have been exposed to the inhalation of dust of silica or silicates or 
asbestos dust in employment for a period of not less than two years in 
this state, provided no part of such period of two ychars shall have been 
more than ten years prior to the last exposure." 

I t  is conceded by all parties to this proceeding, and so held by the 
Industrial Commission, that the claimant by reason of the provisions 
contained in G.S. 97-63, as set out herein, wo$d not be eligible for 
compensation for disability due to silicosis, if he were actually disabled 
therefrom, since he has not been exposed to inhalation of dust of silica 
or silicates, for as much as two years in this State, within ten years prior 
to his last exposure. 

Statutes in pari materia are to be construed together. Duncan .c. Car- 
penter, 233 N.C. 422, 64 S.E. 2d 410; 5. 9. Humphries, 210 N.C. 406, 
186 S.E. 473; Cameron v. Hi,qhway Commission, 188 N.C. 84, 123 S.E. 
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465. And in  our opinion the Legislature, i n  dealing with the occupa- 
tional disease known as "silicosis," which disease ordinarily requires 
from ten to fifteen years before its symptoms develop (Young c. White- 
hall Co., 229 N.C. 360, 49 S.E. 2d 797), did not intend to proride re- 
habilitation benefits for  a n  employee under the provisions of 97-61 who 
had not been exposed to the dust of silica or silicates for as much as two 
years i n  this State, within ten years prior to his last exposure. 

To hold otherwise would necessitate a finding to the effect t ha t  the 
Legislature intended to be more considerate of and liberal toward an 
employee who becomes affected by silicosis, but not disabled, than of an 
employee who becomes disabled or dies due to silicosis. Manifestly, this 
was not the intention of the Legislature. 

This opinion has no bearing upon the authority of the Industrial 
Commission to remove an  employee from hazardous employment in  the 
manner provided by G.S. 97-61, but relates only to the question of com- 
pensation or rehabilitation benefits provided therein. Obviously, if the 
claimant herein had been exposed to inhalation of dust of silica or sili- 
cates for as much as two years i n  this State, within ten years prior to 
his last exposure, he would be eligible for rehabilitation benefits within 
the purview of the statute. 

Fo r  the reasons stated, the judgment of the court below is 
Reversed. 

FRANK ELLIOTT, JERRY LEA ELLIOTT, JERLINE ELLIOTT, REGI- 
NALD ELLIOTT, HARRY LEON ELLIOTT AND DONNELL ELLIOTT, 
MINORS, BY THEIR NEXT FRIEKD, GEORGIANA ELLIOTT, V. ROEERT 
ELLIOTT, EXECUTOR OF THE ESTATE OF HENRY ELLIOTT, DECEASED. 

(Filed 27 February, 1952.) 

1. Common Law- 
So much of the common law as has not been abrogated or repealed by 

statute is in full force and effect in this State. G.S. 4-1. 

2. Parent and Child § 5: Executors and Administrators 5 15g- 
The common law obligation of a father to support his minor children is 

not a property right but is a personal duty which is terminated by the 
death of the father, and cannot be made the basis of a claim against the 
estate of the father who has disposed of his property by will without pro- 
viding for the support of his minor children. 

3. Constitutional Law 5 10c- 
The Supreme Court does not make the law, this being the prorince of the 

General Assembly. 
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APPEAL by plaintiffs from Rousseau, J., a t  Occober Term, 1951, of 
CABWELL. 

Civil action in behalf of plaintiffs, minors under the age of eighteen 
years, children of Henry Elliott, deceased, to recover against his estate 
for their reasonable necessary support until they reach the age of eighteen 
years, respectively, heard upon demurrer filed by defendants to complaint 
of plaintiffs. 

I n  the complaint these facts, summarily stated, are alleged: 
I. Henry Elliott, a Negro, resident of Caswell County, North Carolina, 

was married twice. To the first union six children were born. To the 
second twelve children were born, eleven prior to his death, and the 
twelfth, Donnell Elliott, being then in ventre sa meye. 

11. At the time of the death of Henry Elliott ( I  ) all of the children 
of his first marriage were adults,-five of them residing in Washington, 
D. C., and the other in Massachusetts; ( 2 )  six of' the children of the 
second marriage were over the age of eighteen years; and (3)  the other 
five children then born of the second marriage ranged in age from approx- 
imately fifteen years down to approximately two gears, and they, with 
the youngest child, Donnell Elliott, then unborn, tire now plaintiffs in 
this action. 

111. Henry Elliott, a t  the time of his death, was residing with his 
second wife, Georgiana Elliott, and their children, the plaintiffs, at  
Leasburg in said Caswell County. He  was seized of 78.3 acres of land 
of approximate value of $5,000, and possessed of personal property, bank, 
and postal savings and other miscellaneous items, of total value of approx- 
imately $5,400. 

IV. Henry Elliott left a will, with witnesses, which has been duly 
probated and recorded in the office of Clerk of Superior Court of Caswell 
County. I n  this will ( a )  he devised all of his land he owned "except the 
two acres I now live and make my home" to the tlix children, naming 
them, of his first marriage ; and "the two acres I now live" to the youngest 
son of the first marriage and the next oldest child, and daughter of the 
second marriage; and (b )  he bequeathed to his wife, and to each of the 
three of the first six children of the second marriage over 18 years of age 
and to the third oldest of the children of the second marriage under 18 
years of age the sum of $5.00, and to each of the other children of the 
second marriage, both those over 18 years of age, as well as those under 
that age, the sum of $1.00; and (c) lastly he made this bequest, "after all 
my claims have been settled all of my personal property be equally 
divided among the first named set of children viz9'--naming those of the 
first marriage. 

V. Defendant is the duly qualified and acting executor of the estate of 
Henry Elliott. 
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VI. The mother of plaintiffs, 44 years of age, of the Negro race, is 
without property and without means, by reason of her age, and inade- 
quate training for gainful occupation, to support plaintiffs, and plaintiffs 
have no property or means of support and by reason of their ages are 
unable to provide themselves with support. 

Upon these allegations of fact, plaintiffs say that the natural and legal 
duty of the father to support his infant children extends beyond his death 
to his estate. 

And plaintiffs pray judgment that they have and recover of defendant 
such sums as may be reasonable and necessary for their support until 
they become 18 $ars of age, and costs, and attorney's fee. 

Defendant demurred to the complaint for that "the complaint does not 
state facts sufficient to constitute a cause of action against the defendant 
in that the estate of a parent is not liable under the laws of the State of 
North Carolina for the sumort and maintenance of the ~aren t ' s  infant 

L L 

children other than the provision made under the statute providing for a 
widow's year's allowance." 

The court being of opinion that the complaint does not state a cause of 
action, entered judgment sustaining the demurrer. However, the court 
stated in the judgment that "this judgment is rendered without prejudice 
to any rights which Donne11 Elliott, one of the plaintiffs, may have in 
the estate of his late father, Henry Elliott, under the provisions of Sec. 
31-45 of the General Statutes of North Carolina." 

To the signing of the judgment sustaining the demurrer, plaintiffs 
object and except, and appeal to the Supreme Court, and assign error. 

D. E m e r s o n  Scarborough for plaintif fs,  appellants.  
B u r n s  &2 Long  for defendant ,  appellee. 

WINBORKE, J. Whether the facts and circumstances alleged in the 
complaint, if supported by competent evidence, be basis on which may 
be founded a challenge to the validity of the will of Henry Elliott, In re  
W i l l  of R e d d i n g ,  216 N.C. 497, 5 S.E. 2d 544; In re  W i l l  of W e s t ,  227 
N.C. 204, 41 S.E. 2d 838, is not presented by this appeal. Such question 
would be for another forum. 

The question here is this: Under the laws of the State of North Caro- 
lina does the obligation of a father to provide necessary support for his 
minor children terminate at his death? The effect of the ruling of the 
court from which this appeal is taken is that on the facts alleged in the 
complaint of plaintiffs such obligation does terminate with that event. 
And we concur. 

While the duty or obligation of a father to support his children during 
minority has been the subject of decision in opinions of this Court, W e l l s  
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v. Wells, 227 N.C. 614, 44 S.E. 2d 31, 1 A.L.R. 2d 905, the question 
above stated has not been presented or decided by this Court. 

Indeed, in brief of attorney for plaintiffs, the appellants, filed on this 
appeal, the argument is opened with this statement: "It does not appear 
that this particular situation is covered by statutory h w  in North Caro- 
lina, or that the question has been previously presented to this Court. 
Therefore, i t  becomes necessary for the plaintiffs to rely upon the common 
law to support their cause." 

Hence, and rightly so, we look to the common law,-for so much of the 
common law as has not been abrogated or repealed by statute is in full 
force and effect within this State. G.S. 4-1, formerly C.S. 970. Among 
other cases, see S. v. Hampton, 210 N.C. 283, 186 SiE. 251 ; Merrell v. 
Stuart, 220 N.C. 326,17 S.E. 2d 458; S. v. Batson, 220, N.C. 411, 17 S.E. 
2d 511; 8.  v. Emery, 224 N.C. 581, 31 S.E. 2d 858; Hoke v. Greyhound 
Gorp., 226 N.C. 332, 38 S.E. 2d 105; Moche v. Leno, 227 N.C. 159, 41 
S.E. 2d 369; 8. v. Sullivan, 229 N.C. 251, 49 S.E. 2d 458; Scholtens v. 
Scholtens, 230 N.C. 149, 52 S.E. 2d 350; Ionic Lodge v ,  Maso,ns, 232 N.C. 
648, 62 S.E. 2d 73. 

In  this connection, we find in  American Jurisprudence this statement: 
('By the rules of the common law, a father is under no obligation to pro- 
vide for the support of his infant children after his death; his liability 
for their support is held to terminate with that event, and no claim 
therefor survives against his estate." 39 Am. Jur .  at  647, Parent and 
Child, Sec. 40. 

And in Corpus Juris Secundum, referring to duration of father's duty, 
and death of father, the writer states : "The duty of the father to support 
and maintain his child . . . is a continuing one and endures until legally 
terminated. I n  the absence of an agreement, the father's duty to furnish 
support to his children ordinarily ceases on his death, and thereafter at  
common law . . . the duty of supporting the child devolves on the 
mother, except in certain instances . . ." 67 C.J.S., Parent and Child, 
Sec. 15, citing these cases: Rice v. Andrews, 217 N.Y .S. 528, 127 Misc. 
826; Haimes v. Schonwit, 50 N.Y.S. 2d 717, modified on other grounds, 
52 N.Y.S. 2d 272, 268 App. Div. 652; Silberman v. Brown, Com. PI. 
72 N.E. 2d 267; Robinaon v. Robinson, 50 S.E. 2d 4551. 

I n  Rice v. Andrews, supra, a case where in a divo:rce proceeding the 
father had been given the custody of his son, the New York Court said: 
"The obligation under the decree is still a personal one, and does not 
constitute a debt of the parent. I t  cannot, therefore, be made operative 
upon his estate after his death." 

I n  Silberman v. Brown, supra, the Court recognizes the principle, 
epitomized in headnote, that "In absence of any agreement, a father's 
liability for support of a minor child ordinarily terminates at  father's 
death." 
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And in Robinson v. Robinson, supra, the Supreme Court of West Vir- 
ginia considered the question as to whether the force and effect of a decree 
in a divorce proceeding, for maintenance and support of infant children, 
operated beyond the death of their father against whom the decree was 
entered, and rested decision on the case of Blades 2.. Szatai ,  151 Md. 644, 
135 A. 841, 50 S.L.R. 232. Fox, J., writing for the Court, quotes from 
the Blades case the following: "A father is under the common-law obli- 
gation to support his child during the latter's minority without regard 
to a divorce decree prescribing the amount and to whom payable, unless 
it orders that the child be supported by another,'' and ('A father's obliga- 
tion to support his child during the latter's minority ceases at  the father's 
death, no matter what the child's age may be, and his estate is not liable 
for payments accruing thereafter under a divorce decree." And the 
writer, continuing, said: "This decision is founded upon the theory that 
the common-law obligation of a father to support his child ceases upon 
his death, and that, upon that event, the interest of the child in his estate 
is based upon the statutory right of inheritance, where the father dies 
intestate, but, subject, of course, to the right of a father to disinherit a 
child by the execution of a will; and upon the further theory that, to 
hold otherwise would be to disrupt the general theory of inheritance, 
prefer one child over another, and interfere with the common rules firmly 
established by statute law, governing the descent and distribution of the 
property of a decedent." Bnd the Court declared that the common law 
obligation is one which, under all the authorities, ceases at  the death of 
the father. 

While these authorities are not controlling on this Court, yet they 
point out with convincing effect the common law rule that the obligation 
of a father to support his minor children ceases upon his death,-a rule 
which has not been abrogated or repealed by statute in North Carolina. 
And hence is still in effect. G.S. 4-1. 

This rule is consonant with general statutes enacted by the General 
Assembly of North Carolina pertaining to (1) Administration of estates, 
Chapter 28, including Article 17 thereof prescribing rules as to distribu- 
tion; (2)  Rules of descent, Chapter 29; (3)  Widow's year's allowance, 
Chapter 30, Article 4, and (4) Wills, Chapter 31. 

The relation of parent and child is a status, and not a property right. 
67 C.J.S. 628, Parent and Child 2. Indeed, this Court, in the case of 
Ritchie v. Whi t e ,  225 N.C. 450, 35 S.E. 2d 414, in opinion by Stacy,  C. J., 
had this to say: "It is the public policy of the State that a husband shall 
provide support for himself and family . . . This duty he may not shirk, 
contract away, or transfer to another . . . I t  is not 'a debt' in the legal 
sense of the word, but an obligation imposed by law, and penal sanctions 
are provided for its willful neglect or abandonment . . ." See also 
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Article 40 of Chapter 14 of General Statutes entitled "Protection of the 
family." These statutes are personal ones. 

Finally it may be said tha t  this Court does not make the law. This is 
the province of the General Assembly. Roberts v. Rgberts, 185 N.C. 566, 
118 S.E. 9 ;  Scholtens v. Scholtens, supra. And the General Assembly 
has not seen fit to modify the common-law rule that  the obligation of a 
parent to support his children during minority terminates on the death 
of the parent. 

Hence the judgment, sustaining the demurrer to the complaint, is 
Affirmed. 

W. H. ROWE AND HERMINE S. ROWE r. CITY OF DIJRHAM, A MUNICIPAL 
CORPORATION. 

(Filed 27 February, 1952.) 
1. Dedication Q 4- 

Sale of lots by deeds referring to a registered plat showing streets is but 
an offer of dedication as far as the public is concer.ned and is not a com- 
pleted dedication to the municipality until such offer is accepted. 

8: Dedication 8 & 

An offer of dedication by sale of lots with reference to a registered plat 
may be withdrawn a t  any time before acceptance ale far as the rights of 
the municipality are concerned, and sale of the land by the dedicator 
without reference to streets or lots is a withdrawal. 

3. Dedication § 4- 

A municipality is without power to accept an offer of dedication of a 
street which lies beyond its territorial limits. 

4. Dedication § 6- 
The owner of land subdivided same and sold lots therein with reference 

to a registered plat showing streets. Thereafter the owner sold a parcel 
of the land on the outskirts of the tract without reference to streets or 
the registered plat. Later all the land was incorporated into the city by 
an extension of its limits. Held: The offer of dedicntion as to the parcel 
sold without reference to streets was withdrawn by the dedicator before 
the dedication could have been accepted by the municipality, and therefore 
the municipality may not assert any rights in street8 in such parcel. 

APPEAL by plaintiffs from Hatch, Special Judgc?, S p r i l  1951 Civil 
Term, DURHAM. 

Civil action to determine the rights of the parties with respect to a 
str ip of land now situate in the corporate limits of the City of Durham. 

A statement of the pertinent facts is as follows: On  and prior to  
March, 1918, Mrs. S. E. Hester owned '70% acres of land situate beyond 
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the western limits of the city of Durham. I n  March, 1918, Mrs. Hester 
caused the tract of land to be subdivided and platted into the "Hester 
Subdivision," plat of which was made by J. B. Harding, engineer, and is 
of record in P la t  Book 5, a t  page 61, Durham County Registry. On said 
plat there appear the outlines of several streets, some of which run  gen- 
erally east and west, while others run  generally north and south. Of the 
streets running generally north and south, Alabama Street is farthest 
west, and of those running generally east and west, Woodrow Street is 
most southerly. The parcel of land in question is 50 feet wide and 150.5 
feet long lying between the border lines of Woodrow Street if extended 
west of Alabama Street. 

On 30 April, 1918, Mrs. Hester by power of attorney appointed W. D. 
Hester her attorney-in-fact with full authority to sell any and all of said 
70% acres of land upon such terms and conditions as he deemed advis- 
able, which power of attorney was duly recorded and is of record in 
Book 54, a t  page 412. Pursuant to  such authority, W. D. Hester con- 
veyed a number of lots by number and reference to said plat to various 
persons, all of which deeds are duly and properly recorded. Each of the 
lots conveyed by W. D. Hester, attorney-in-fact, lies east of Alabama 
Street. 

On 10  June, 1918, Mrs. Hester conveyed to W. D. Hester by metes and 
bounds description and without reference to any plat or  subdivision a 
tract containing 3.25 acres, being all of that  portion of the 70% acres 
lying west of Alabama Street as shown on the "Hester Subdivision." The 
parcel of land in question was included in  this 3.28 acre tract. This deed 
was duly recorded on 21 March, 1919, and is of record in Book 56, a t  
page 151. 

I n  December, 1922, W. D. Hester caused to be made and recorded in 
P la t  Book 3, a t  page 190, a plat of a 14.65 acre tract of land lying west 
of and adjacent to Alabama Street, which tract includes the said 3.28 acre 
parcel. This plat shows Woodrow Street intersecting Alabama Street 
from the east but not crossing to the west thereof, and does not designate 
the land in question as a part of Woodrow Street. 

On 11 December, 1922, W. D. IIester conveyed to George B. Whitted 
without reference to the plat of the W e s t e r  Subdivision" the said 14.65 
acre tract. The Whitted deed is of record in Book 67, a t  page 259. 

I n  December, 1923, George Whitted subdivided the said 14.65 acre 
tract, thereby showing the 3.28 acre tract as lots numbered 1 to 19, inclu- 
sive. The plat of this subdivision is known as the '(Geo. B. Whitted Home 
Place" and is recorded in P la t  Book 3, a t  page 3. The street appearing 
as Alabama Street on the "Rester Subdivision" is designated as Alabama 
Avenue on the Whitted plat. This plat makes no reference to the "Hester 
Subdivision," nor does it show the outline of any street extending west of 
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Alabama Avenue. I t  is admitted that Lot No. 19  on the Whitted plat is 
the lot in dispute. 

I t  is also admitted that none of the land hereinbefore referred to was 
within the corporate limits of the city of Durham until the fall of 1925, 
when the City limits were extended westward. The plaintiff claims the 
lot in question as a successor in title under Mrs. S. Ka Hester. Alabama 
Avenue was paved after the property shown on the 'Wester Subdivision" 
was included in the corporate limits of the city of Durham. 

A trial by jury was waived and by consent the presiding judge found 
the facts. The court held that the recordation of the plat of the "Hester 
Subdivision" constituted a dedication of the lot in querition for street pur- 
poses and that the conveyance of all the property lying west of Alabama 
Street as shown on the plat of the "Hester Subdivision" by Mrs. Hester 
did not constitute a withdrawal of said lot from her offer of dedication. 

From the judgment rendered accordingly, plaintiff appealed, assign- 
ing errors. 

Brawley & Brawley for plaintiffs, appellants. 
Claude V.  Jones for defendant, appellee. 

VALENTINE, J. This litigation, stripped to its essentials, questions the 
right of Mrs. S. K. Hester to withdraw the lot in question from her offer 
of dedication arising from the recordation of the plat of the "Hester Sub- 
division." Only the city of Durham is attempting to assert any rights 
against the plaintiffs with respect to the property in question. 

I t  is true that a purchaser of a lot which has been sold by reference to 
a subdivision, a plat of which has been recorded, acquires the equitable 
right to have the street appearing on the map opened for his benefit. 
Hughes v. Clark, 134 N.C. 457, 47 S.E. 462; Conrad v. Land Co., 126 
N.C. 776, 36 S.E. 282; Green v. Miller, 161 N.C. 24, 76 S.E. 505; 8exto.n 
v. Elizabeth Ci ty ,  169 N.C. 385, 86 S.E. 344; Wheeler v. Construction 
Co., 170 N.C. 427, 87 S.E. 221 ; Elizabeth Ci ty  v. Commander, 176 N.C. 
26, 96 S.E. 736; Wittson v. Dowling, 179 N.C. 542, 103 S.E. 18 ; Stephens 
Co. v. Homes Co., 181 N.C. 335,107 S.E. 233; Broock-s v. Muirhead, 223 
N.C. 227, 25 S.E. 2d 889. 

However, "as between an owner of land and the public, the mere sale 
of lots with reference to a map or plat showing streets is not alone suffi- 
cient to constitute an irrevocable dedication to the public. Acceptance by 
the public is necessary." Thompson on Real Property, Qol. 2, section 493. 

An offer to dedicate property as a street or park is revokable until the 
offer is accepted. Neither burden nor benefits may be imposed upon the 
public unless some agency authorized to do so has assiimed responsibility 
under the offer of dedication. I rw in  v. Charlotte, 193 N.C. 109, 136 S.E. 
368. 
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An offer of dedication is revokable as fa r  as a municipality is con- 
cerned, unless there has been an acceptance of the offer prior to the with- 
drawal thereof. An offer of dedication is withdrawn if before the accept- 
ance of the offer the dedicator sells the land including the alleys or streets 
appearing on the plat as a tract of land without reference to the streets 
or lots. Kennedy v. Williams, 87 N.C. 6; Stewart v. Frink, 94 N.C. 487; 
S .  v. Long, 94 N.C. 896; S. v. Fisher, 117 N.C. 733, 23 S.E. 158; Sugg 
v. Greenville, 169 N.C. 606, 86 S.E. 695; Wittson v. Dowling, supra; 
Irwin v. Charlotte, supra; R. R. v. Ahoskie, 202 N.C. 585, 163 S.E. 565; 
Gault v. Lake Waccamaw, 200 N.C. 593, 158 S.E. 104; Lee v. Walker, 
234 N.C. 687, 68 S.E. 2d 664. 

Speaking to the identical question here presented, this Court has said: 
"We think there is a distinction between land that is in a municipality 
mapped and platted and deeds made to the lots in which streets, squares 
and commons are dedicated and accepted by the municipality, and land 
that is mapped or platted and deeds made to the lots in which streets, 
squares and commons are dedicated outside a municipality. . . . 'The in- 
tention of the owner to dedicate and acceptance thereof by the public are 
the essential elements of a complete dedication. . . . The general rule, 
however, seems to be that the platting of land and the sale of lots pur- 
suant thereto constitute a dedication, if i t  may be so called, of the public 
places delineated upon the plat only as between the grantor and pur- 
chaser, and that, so far as the municipality is concerned, such acts amount 
to a mere offer of dedication, and there is no complete dedication without 
an acceptance of some kind by the municipality."' Gault v. Lake Wac- 
camaw, supra (pp. 598, 599). 

A municipality is without power to accept an offer of dedication of a 
street which lies without its territorial limits. St .  Louis v. S t .  Lou& 
University, 88 Mo. 155, 159. "In Elliott on Roads and Streets, Vol. 1, 
4th Ed., part see. 122, at p. 140, is the following: 'Dedication is the 
setting apart of land for the public use. I t  is essential to every valid 
dedication that it should conclude the owner, and that, as against the 
public, it should be accepted by the proper local authorities or by general 
public user.' " G a d t  s. Lake Waccamaw, supra (bottom p. 600). 

When the map of the "Hester Subdivision" was placed on record, i t  
constituted an offer to dedicate as a part of a public street the lot of land 
in question, but, when on 10 June, 1918, the dedicator conveyed all the 
land west of Alabama Avenue by metes and bounds description without 
reference to any streets or lots or plat, she, by this action, withdrew her 
offer of dedication. At that time the city of Durham had no jurisdiction 
over the land covered by the "Hester Subdivision" and therefore had no 
authority to accept the offer of dedication at the time it was made or at  
any time before it was withdrawn. Nothing done or attempted by the 
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city of Durham can have the effect of reviving the offer of dedication, 
which was effectively withdrawn long before the territorial limits of the 
municipality were extended to include the "Hester Subdivision." I t  fol- 
lows, therefore, and we hold that  the city of Durham acquired no rights 
by virtue of the offer of dedication in the land west of Alabama Street 
situate between the parallel lines of Woodrow Street as shown on the plat 
of the "Hester Subdivision." 

The judgment of the court below is set aside and the cause is remanded 
for judgment in  accord with this opinion. 

Reversed. 

W. C. MORRISETTE v. THE A. G.  BOONE COMPANY, THE GREAT 
ATLANTIC & PACIFIC TEA COMPANY AND VANCE WOODS. 

(Filed 27 February, 1952.) 
1. Negligence § l9c- 

Nonsuit on the ground of contributory negligence is proper only when 
the plaintiff's own evidence, considered in the light most favorable to him, 
establishes contributory negligence as the only reasonable conclusion de- 
ducible therefrom. 

2. Automobiles 5 8i- 
A driver on a servient highway before entering upon an intersection with 

a dominant highway is under duty to exercise due care to see that such 
movement can be made in safety, and it is not sufficient for him to stop 
and look a t  a point too distant from the intersection to see oncoming traffic 
if from a nearer point before entering the intersection he can see whether 
traffic is approaching along the dominant highway, since his looking must 
be timely so that his precaution may be effective. 1G.S. 20-158. 

3. Same: Automobiles 9 l 8 h  (3)- 
Plaintiff's own evidence tended to show that he was traveling along the 

servient highway, stopped a t  the stop-sign some thirty feet from the inter- 
section and looked in both directions without seeing a vehicle approaching 
or hearing any warning, and then drove upon the iotersection a t  the rate 
of ten or twelve miles per hour without again looking to either side, and 
struck the side of defendant's trailer-truck, which approached the inter- 
section from plaintiff's right along the dominant highway. Held:  Plain- 
tiff's evidence discloses contributory negligence barring recovery as a 
matter of law. 

APPEAL by plaintiff from Sharp, Special Judge, October Term, 1951, 
of PASQUOTANK. Affirmed. 

This was an  action to recover damages for in jury  to person and prop- 
erty growing out of a collision between plaintiff's automobile and the 
motor truck of defendant Boone Company a t  an  intersection of highways. 
Plaintiff alleged negligence on the part  of the defendants. The defend- 
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ants denied the allegations of negligence and pleaded the contributory 
negligence of the plaintiff. 

At the close of all the evidence defendants' renewed motion for nonsuit 
was allowed, and from judgment dismissing the action plaintiff appealed. 

W a y l a n d  P. B r i t t o n  and J o h n  H.  H a l l  for plaintif f ,  appellant.  
M c M u l l a n  $. Aydle t t  f0.r defendants ,  appellees. 

DEVIN, C. J. The judgment of nonsuit as to the defendant Atlantic 
& Pacific Tea Co. was not challenged, but plaintiff assigns error in the 
ruling of the court below in allowing the motion to nonsuit as to defendant 
Boone Company and its driver, defendant Woods. The material facts 
were these : 9 

On 10 July, 1950, about 3 :30 p.m. plaintiff was driving his automobile 
in a westward direction on Highway 264. A slight rain was falling. 
Approaching the intersection with North-South Highway 59, plaintiff 
observed the highway stop-sign and stopped his automobile opposite the 
sign 30 feet from the intersection. After looking in both directions along 
Highway 59 and seeing no vehicle approaching and hearing no signal, he 
drove into the intersection and had reached the center of the intersection 
when a car or truck, which he afterward learned was the trailer-truck of 
defendant Boone Company, traveling south on 59 suddenly appeared in 
front of him, and his automobile struck the side of the trailer about mid- 
way, resulting in the injuries complained of. Plaintiff testified he drove 
from his stopped position at the rate of 10 or 12 miles per hour and had 
driven 30 or 35 feet when the collision took place in the intersection just 
over the center line; that he did not see the truck before he ran into it. 
Both highways are paved and practically level, the paved surface of 
Highway 59 being 21 feet wide, with shoulders 6 to 8 feet wide. Looking 
north from the intersection Highway 59 is straight. From the stop-sign 
plaintiff had an unobscured vision to his right of 200 to 250 feet. He  
testified that after looking to right and left, up and down Highway 59, 
he did not look again after starting into the intersection but looked only 
in the direction he was traveling. 

Defendants' evidence was sharply contradictory. I t  tended to show 
that the truck was being driven at the rate of 30 miles per hour, that the 
stop-sign was 50 feet east of the intersection, and that from that point - - 
there was an unobstructed view north along Highway 59 of a mile or 
more, and that plaintiff drove his automobile into the intersection at the 
rate of 45 or 50-miles per hour without slowing or stopping. 

As there were inferences reasonably deducible from plaintiff's evidence 
indicating negligence on the part of defendant Boone Company and its 
driver, proximately causing the injuries complained of, the propriety of 
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the judgment of involuntary nonsuit must depend on whether the evidence 
offered by plaintiff established such contributory negligence on his part 
as to justify the ruling of the court below on that ground. 

I n  determining this question we are governed by the rule that the 
plaintiff's evidence must be considered in the light most favorable for 
him, and that a judgment of nonsuit on the ground of contributory negli- 
gence may be rendered only when a single inference leading to that con- 
clusion can reasonably be drawn from the evidence. Donlop v. Snyder, 
234 N.C. 627, 68 S.E. 2d 316; Ervin v. Mills Co., 233 N.C. 415, 64 S.E. 
2d 431 ; Braford v. Cook, 232 N.C. 699, 62 S.E. 2d 31!7 ; Graham v. Gas 
Co., 231 N.C. 680, 58 S.E. 2d 757; Bundy v. Po.wel1 229 N.C. 707, 51 
S.E. 2d 307; Barlow v. Bus Lines, 229 N.C. 382, 49 S.E. 2d 793; Hamp- 
ton v. Hawlzins, 219 N.C. 205,13 S.E. 2d 227 ; Diamond v. Service Stores, 
211 N.C. 632, 191 S.E. 358. 

Under the circumstances described by the plaintiff, it was his duty 
before starting from his position on a subservient highway into a domi- 
nant highway to exercise due care to see that such movement could be 
made in safety. G.S. 20-154; Matheny v .  Motor Lines, 233 N.C. 673, 
65 S.E. 2d 361; S. v. Hill, 233 N.C. 61, 62 S.E. 2d 532; Cab Co. v. 
Sanders, 223 N.C. 626, 27 S.E. 2d 631; Reeves v. Staley, 220 N.C. 573, 
18 S.E. 2d 239. "The purpose of highway stop-signs is to enable the 
driver of a motor vehicle to have opportunity to observe the traffic condi- 
tions on the highways and to determine when in the exercise of due care 
he might enter upon the intersecting highway with reasonable assurance 
of safety to himself and others." Matheny v. Motor Lines, supra; S. v. 
Satterfield, 198 N.C. 682, 153 S.E. 155. 

The only evidence offered by the plaintiff as to the circumstances of the 
collision was his own testimony. He  said: "I stopped abreast of the 
stop-sign, and I was about 30 feet from the intersection. . . . From the 
point where I stopped by the stop-sign you could see approximately 250 
feet up the highway to the north. Sf ter  I looked to the right and left 
up and down Highway 59 I did not look to the right or left any more 
after I started into the intersection. . . . I just stopped and looked and 
went ahead." Was the plaintiff exercising reasonable prudence in driving 
for a distance of 30 or 35 feet toward and into a dominant highway with- 
out again looking, after once looking at the time he stopped, to see if a 
vehicle was approaching along the road he intended to (cross? I f  by again 
looking he could have seen the truck in time to have stopped before strik- 
ing it, the obligation of due care for his own safety required that he do so. 
According to his testimony he never saw the truck at  all but violently 
collided with an object which he learned afterwards was defendant's 
truck. Powers v. Sternberg, 213 N.C. 41. 195 S.E. 88. This was in the 
midafternoon of a summer day. The light rain was imufficient to obscure 
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his vision. According to the evidence the truck and trailer were 42 feet 
long, and the trailer 11 or 12 feet high. I t  was plaintiff's duty to look 
and see what mas in plain sight. I t  is not sufficient for  the driver of a 
motor vehicle on approaching an intersection of highways to content him- 
self with looking once from a point whence he cannot see oncoming traffic, 
if from a nearer point before entering the intersection another look would 
reveal the danger of collision. His  looking must be timely so that  his 
precaution may be effective. Godwin c. R. R., 220 N.C. 281, 17 S.E. 2d 
137; i l f cRoy  B Po. c. R. R., 234 K.C. 672, 68 S.E. 2d 405. I n  Parker 
v. R. R., 232 N.C. 472, 61 S.E. 2d 3'10, the plaintiff looked for the train 
and did not see it, but did not look a t  a nearer point from which he could 
have seen i t  in time to have stopped and aooided injury. I n  holding 
plaintiff barred by his contributory negligence Justice Barnhill, speaking 
for the Court, said:  ". . . the plaintiff having looked one time, looked 
no more." 

A careful examination of plaintiff's testimony leads to the conclusion 
that  in driving into the highway he failed to look a t  a time when by look- 
ing he could hare  seen defendant's truck in time to have stopped and 
avoided the collision. Harrison v. R. R., 194 N.C. 656, 140 S.E. 598 ; 
Bailey v. R. R., 223 N.C. 244, 25 S.E.  2d 833; Carruthers v. R. R., 232 
N.C. 183, 59 S.E. 2d 782; Matheny v. Motor Lines, supra; Bergendahl 
v. Rabeler, 133 Neb. 699; Hittle v. Jones, 217 Iowa 598. Vnquestionably 
the truck was moring on the dominant highway toward the intersection. 
The plaintiff by looking, after he had moved up to or had entered into 
Highway 59, could and should have seen so large an  object as defendant's 
truck approaching, and, as plaintiff was moving a t  a speed of 10  miles 
per hour, undoubtedly lie could then hare  stopped before he crossed the 
center line of the highway and struck the truck. His  failure to look when 
by looking he could have seen and avoided in jury  must be held to bar his 
recovery therefor. 

We conclude that the ruling of the court below allowing the motion to  
nonsuit must be upheld and judgment 

Affirmed. 

W. H. BARTLETT v. C. R. HOPKINS. 

(Filed 27 February, 1952.) 

1. Constitutional Law !j 22: Jury !j 7- 
The constitutional right to trial by jury in controversies a t  law respect- 

ing property may be waived. Art. IV, Sec. 13. 
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2. Same: Reference 8 l4a- 
A compulsory reference does not deprive a litigant of his constitutional 

right to trial by jury, but he may waive such right by failing to follow the 
procedural requirements to preserve it. 

3. Reference 8 14a-Procedure to preserve right to jury trial in compul- 
sory reference. 

In order for a party to a compulsory reference to preserve his right to 
trial by jury he must (1) object to the order of compulsory reference a t  
t1.e time it is made; (2) file specific exceptions to particular findings of 
fact within thirty days after the referee's report is delivered to the clerk, 
G.S. 1-195; (3) formulate appropriate issues of fact raised by the plead- 
ings and based on the facts pointed out in his exceptions, and tender such 
issues with his exceptions; (4 )  set forth in his exceptions to the referee's 
report a definite demand for jury trial on each iesue so tendered; and 
failure to comply with any one of these requirements waives his right to 
jury trial. 

4. Trial 5 31a- 
An instruction to the effect that it was the province, privilege, and pre- 

rogative of the jury to answer the issues in a certain manner must be held 
for reversible error, since the jury does not have arbitrary power to 
answer the issues irrespective of the evidence but must declare the truth 
as to the issues of fact submitted to them. 

APPEAL by plaintiff from Halstead, Special Judge, and a jury, a t  
September Term, 1951, of PA~QUOTANK. 

Civil action involving a n  express contract for the construction of a 
building. 

The  plaintiff sued to recover the remainder of tLe contract price for 
work done and materials furnished by him in  the cor struction of a build- 
ing  for the defendant on a lot in Elizabeth City, and to enforce a con- 
tractor's lien against the property. The defendant denied liability, and 
pleaded two counterclaims, one for money paid by him to  the defendant 
in excess of the contract price, and the other for damages for defective 
work in  the construction. 

Since the trial of the issues of fact required the examination of long 
accounts on both sides, the Honorable Leo Carr, the presiding judge a t  
the J u n e  Term, 1949, of the Superior Court of Pasquotank County, 
entered an  order of compulsory reference under G.S. 1-189 (I), directing 
J. N. Pruden,  Esquire, as referee, to hear and decide all the issues. The 
defendant duly excepted to the order of reference a t  the time it was made. 

The referee heard the testimony of the parties i n  support of their 
respective allegations, and made a report wholly favol-able to the plaintiff. 
The defendant forthwith filed exceptions to the referee's findings of fact 
and conclusions of law. H e  tendered six issues of fact with his exceptions 
t o  the referee's report, but he did not set forth in juch exceptions any 
demand for a jury tr ial  on any of the issues. 
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When the cause came on for hearing before the Honorable W. I. Hal-  
stead, the presiding judge a t  the September Term, 1951, of the Superior 
Court of Pasquotank County, the plaintiff asserted, i n  substance, that  
the defendant had waived his right to tr ial  by jury, and moved the judge, 
in essence, to pass upon the defendant's exceptions to the referee's indings 
of fact himself. The judge denied the plaintiff's motion on the .round 
that  the defendant had duly preserved his right to  trial by jury, al, 1 pro- 
ceeded to t ry  the cause before a jury upon the eridence taken bef0.e the 
referee. 

The judge submitted the following two issues to the jury in  lieu of 
those tendered by the defendant with his exceptions to the referee's report : 

1. I s  the defendant C. R .  Hopkins indebted to the plaintiff W. H. 
Bartlett, and, if so, in what amount? 

2. I s  the plaintiff W. H. Bartlett indebted to the defendant C. R. 
Hopkins, and, if so, in what amount? 

The jury answered both issues "Nothing," and the judge entered a 
judgment adjudging that neither party was entitled to recover anything 
of the other and taxing the plaintiff 15~ith the costs. The plaintiff excepted 
to the judgment and appealed to the Supreme Court, assigning errors. 

John H.  Hall for plaintiff, appellant. 
J .  Henry LeRoy for defendant, appellee. 

ERVIN, J. The Constitution of Kor th  Carolina guarantees to every 
litigant the right of trial by jury in colltrorersies a t  law respecting prop- 
erty. Art. I, sec. 19. But such right can be waived. Art. IT, sec. 13. 

Under the code of civil procedure, the court has discretionary power to 
order a compulsory reference in any case falling within the purview of 
the statute now codified as G.S. 1-189. Veazey v. Durham, 231 N.C. 354, 
57 S.E. 2d 375. Such reference does not deprive a litigant of his consti- 
tutional right to have the issues of fact raised by the pleadings and the 
evidence offered in support thereof determined by a jury if proper steps 
are taken to preserve such right. Cherry v. Andrews, 229 N.C. 333, 
49 S.E. 2d 641; Chesson v. Container Co., 223 N.C. 378, 26 S.E. 2d 904; 
Brown 2'. Broadhursf, 197 S.E. 738, 150 S.E. 355; Brown v. Buchanan, 
194 N.C. 675, 140 S.E. 749; Bradshaw v. Lumber Co., 172 N.C. 219, 
90 S.E. 146;  Pelverfon 2.. Coley, 101 N.C. 248, 7 S.E. 672; Carr 21. 

Askew, 94 N.C. 194. But  a party to a compulsory reference waives his 
right to a jury trial by failing to take the proper steps to save it. Cheshire 
v. First Presbyterian Church, 225 N.C. 165, 33 S.E. 2d 866; Baker v. 
Edwards, 176 S . C .  229, 97 S.E. 1 6 ;  Robinson z3. Johnson, 174 N.C. 232, 
93 S.E. 743; Drug Co. 21.  Drug Co., 173 N.C. 502, 92 S.E. 376. 
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I n  order to preserve his right to a jury trial in a compulsory reference 
where the referee's report is adverse to him, a party must comply with 
each of these procedural requirements : 

1. Hr must object to the order of compulsory reference at  the time i t  
is madr Brown v. Clement Co., 217 K.C. 47, 6 S.E. 2d 842; Boolcer v. 
IIighlc d s ,  198 N.C. 282, 151 S.E. 635; Trust  Co. v. Jenkins, 196 N.C. 
428, 1 c6 S.E. 68; Story  v. Trui t t ,  193 N.C. 851, 1313 S.E. 121; Drug Co. 
v. Dr ~g Co., supra; W y n n  25. Bullock, 154 K.C. 382, 70 S.E. 637; Rough- 
ton v. Sawyer, 144 N.C. 766, 56 S.E. 480; Belcin ?;. Raleigh Paper Co., 
123 N.C. 138, 31 S.E. 655; Driller Co. v. Worth ,  117 N.C. 515, 23 S.E. 
427, 118 N.C. 746, 24 S.E. 517; Grant v. Hughes, !)6 N.C. 177. 

2. He  must file specific exceptions to particular findings of fact made 
by the referee within thirty days after the referee delivers his report to 
the clerk of the court in which the action is pending. G.S. 1-195; Brown 
v. Clement Co., supra; Booker v. Highlands, supra; Wilson v. Feather- 
stone, 120 N.C. 446, 27 S.E. 124. 

3. He  must formulate appropriate issues of fact raised by the pleadings 
and based on the facts pointed out in his exceptions, m d  tender such issues 
with his exceptions to the referee's report. Simmons v. Lee, 230 N.C. 
216, 53 S.E. 2d 79; Cheshire v. First Presbyterian Church, supra; Brown 
v. Clement Co., supra; Bank v. Fisher, 206 N.C. 412, 173 S.E. 907; 
Cotton Mills v. Maslin, 200 N.C. 328, 156 S.E. 484; Booker v. Highlands, 
supra; Burroughs v. L'msfead, 193 N.C. 842, 137 13.E. 581; Jenkins v. 
Parker, 192 N.C. 188, 134 S.E. 419; Ziblin v. Lorg,  173 N.C. 235, 91 
S.E. 837; Alley v. Rogers, 170 N.C. 538, 87 S.E. 326; Keerl v. Hayes, 166 
N.C. 553, 82 S.E. 861; Simpson v. Scronce, 152 N.C. 594, 67 S.E. 1060; 
Taylor v. Smith ,  118 N.C. 127, 24 S.E. 792. 

4. H e  must set forth in his exceptions to the refe~ee's report a definite 
demand for a jury trial on each issue so tendered. Brown v. Clement Co., 
supra; Texas Co. v. Phillips, 206 N.C. 355, 174 S.E. 115 ; Cotton Mills v. 
Ililaslin, supra; Booker v. Highlands, supra; Ziblin 11. Long, supra; Alley 
v. Rogers, supra; Mirror Co. v. Casualfy Co., 153 N C. 373, 69 S.E. 261; 
Ogden v. Land Co., 146 N.C. 443, 59 S.E. 1027; ~Zoughton v. Sawyer, 
supra; Driller Go. v. W o r f h ,  supra. 

Since he made no demand in his exceptions to the referee's report for a 
jury trial on the issues tendered by him, the defendant waived his consti- 
tutional right to have a jury determine the contro~erted issues of fact. 
I n  consequence, the trial judge committed error in adjudging that the 
defendant had preserved his right of trial by jury, and in refusing on 
that ground to pass upon the exceptions to the referee's findings of fact 
himself. 

Although the trial judge advised the jury in earlier portions of his 
charge that it should try the case according to the law and the facts, he 
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ended his instructions to the jury with this emphatic statement: "Gentle- 
men of the jury, i t  is Four province and your privilege and your preroga- 
tive to  answer both issues 'nothing.' " 

The plaintiff's exception to this instruction must be sustained. An  
ancient legal maxim asserts that  "a verdict is, as it were, the saying of the 
truth, as the judgment is the saying of the law." A verdict is supposed 
to be, and ought to be, a declaration of the truth as to the issues of fact  
submitted to the jury. Mars. v. State, 163 Ga. 43, 135 S.E. 410; Groves 
v. State, 162 Ga. 161, 132 S.E. 769; Anthony v. Anthony, 103 Ga. 250, 
29 S.E. 923; Wright v. Illinois & .Mississippi Tel. Co., 20 Iowa 195; 
State v. Blue, 134 La. 561, 64 So. 411; State v. Forrester, 14  N.D. 335, 
103 N.W. 625; T7aughan v. Cade, 31  S.C.L. 49; Clark v. State, 170 Tenn. 
494, 97 S.W. 2d 644; McBean v. State, 83 Wisc. 206, 53 N.W. 497; 
Shenners v. West Side St. R. Co., 78 Wis. 382, 47 N.W. 622. The in- 
struction under scrutiny gave the jury to understand that  it had the arbi- 
t rary power to answer both issues "nothing," irrespective of whether i t  
thereby pronounced the truth. 

The tr ial  judge submitted the issues to the jury because of his erroneous 
view that  the defendant had duly preserved his right to such mode of trial. 
The verdict and judgment are set aside, and the cause is remanded to  the 
Superior Court to the end that  the judge may review the defendant's 
exceptions to the referee's report i n  conformity with the procedure which 
obtains in references where tr ial  by jury is n-aived. Smith  v. Hicks, 108 
N.C. 248,12 S.E. 1035. 

Error.  

I s  THE MATTER OF ORVILLE (ARVIL) V. J. SMITH. 

STATE v. ORVILLE (ARVIL) V. J. SMITH. 

(Piled 27 February, 1952.) 

1. Criminal Law 8 62e- 
The presumption that sentences imposed in the same jurisdiction to be 

served in the same place or prison run concurrently does not obtain when 
the intent that the sentences are to be served consecutively appears in the 
judgment without resort to evidence alizcwde, provided the time of the com- 
mencement of the second sentence is sufficiently definite. 

2. S a m e  
Two sentences, in order to run concurrentl.r, must be sentences to the 

same place of confinement. 

3. S a m e  
While serving a single sentence of confinement in the State Prison de- 

fendant mas sentenced for another offense to be confined in the common 
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jail of a county, "to take effect at  the expiration of the sentence the de- 
fendant is now serving in the State Prison." Held:  The intent that the 
second sentence should be served consecutively appears from the judgment 
itself and the time of the commencement of the second sentence is suffi- 
ciently definite, and further the two sentences are not to the same place 
of confinement, and therefore the sentences are to be !served consecutively. 

PETITION for writ of certiorari. 
At the July Term 1944, Haywood County Superior Court, respondent 

pleaded guilty to a bill of indictment charging the crime of larceny and 
was sentenced to the State's prison. While serving this term he was put 
on trial in Jackson County on the charge of assault with a deadly weapon, 
which assault was committed after he had escaped from prison and before 
his recapture. He  entered a plea of guilty and the court pronounced 
judgment that defendant be confined in the common jail of Jackson 
County for a term of eighteen months to be assigned to work on the State 
highways under the supervision of the State Highway and Public Works 
Commission, said sentence "to take effect at the expirat ion of the sentence 
the defendant is now serving in the State I'rison." 

Due to numerous escapes and other breaches of prison discipline, re- 
spondent did not complete the service of his first term until 11 September, 
1951, a t  which time he was held in custody under a detainer notice for 
the purpose of serving the second sentence imposed in the Jackson County 
Superior Court. On 25 September he obtained a writ of habeas co.rpus 
on the allegation that under the law his two sentencw were concurrent 
and not cumulative and therefore he has completed the service of both 
sentences and his present detention is unlawful. 

On the return of the writ, Armstrong, J., on 8 October 1951, found the 
facts and concluded that the two sentences were concurrent and not con- 
secutive and that the applicant "has completed the total time of service 
for which he could be lawfully imprisoned under said sentences and is now 
illegally restrained of his liberty." He  thereupon entlsred his order dis- 
charging the prisoner from custody. The Attorney-General petitions this 
Court for a writ of certiorari. 

Attorney-General McMuklan, Assistant Attorney-General Moody, R. 
Brookes Peters, Laurence J .  Beltman, and E. 0. Brogden, Jr., for peti- 
tioner. 

Wright T .  Dixon, Jr., for respondent appellee. 

BARNHILL, J. Has the respondent, in contemplation of law, com- 
pleted the service of the sentence imposed in the Jackson County Superior 
Court on his plea of guilty to the charge of assault with a deadly weapon ; 
or, stated differently, did that sentence and the sentence he was then 
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serving in the State prison for larceny run concurrently? This is the 
question posed for decision. 

The respondent stressfully contends that the provision in the judgment 
last pronounced that said sentence was "to take effect at  the expiration of 
the sentence the defendant is now serving in the State Prison'' is ambig- 
uous and too indefinite to evidence an intent on the part of the judge that 
the two sentences were to be served consecutively and therefore, under the 
general rule, they were to be served concurrently. 

I n  support of his position he relies primarily on the case of I n  re 
Parker, 225 N.C. 369, 35 S.E. 2d 169. But the decision in that case, 
when correctly interpreted, can afford him little comfort. The only ques- 
tions there decided were : (1)  The attempted postponement of the- begin- 
ning date of the second sentence was indefinite and uncertain and there- 
fore incapable of enforcement; and (2 )  since defendant was confined in 
the same place of imprisonment under two separate commitments, and 
the attempted postponement of the beginning date of the sentence last 
imposed was void, the presumption that the two sentences were concur- 
rent prevailed. 

I t  is true the Court, in discussing the case, listed some of the acceptable 
indicia of an intent to make two or more sentences consecutive. Yet it 
must not be understood that this Court intended the list to be all-inclusive 
or to say all are required to evidence that intent. There are other indicia 
such as an order that defendant be incarcerated in a different d a c e  of 
confinement. And, in any event, all that is required is that the intent of 
the judge that the sentences are to be served consecutively shall be made 
to appear without resort to evidence aliunde. 

"In the absence of a statute to the contrary, and unless i t  sufficiently 
appears otherwise in the sentence itself, it is generally presumed that 
sentences imposed in the same jurisdiction, to be served at the same place 
or prison, run concurrently, although imposed at different times, and by 
different courts and upon a person already serving sentences." (Italics 
supplied.) I n  re Parker, supra; I n  re Black, 162 N.C. 457, 78 S.E. 273 ; 
8, v. Duncan, 208 N.C. 316, 180 S.E. 595; 15 A.J. 123; 24 C.J.S. 1236; 
Anno. 70 A.L.R. 1511. 

I n  applying this rule, due emphasis must be accorded the phrase "to be 
served at  the same place or prison." I t  limits the universality of the rule 
and clearly demonstrates its inapplicability to the facts here presented. 

The intent of the judge that the sentence in the assault case should 
begin at  the expiration of the sentence in the larceny case is evidenced 
both by the language used and the fact the incarceration was to be at a 
different place of imprisonment. Certainly the two circumstances con- 
sidered together are sufficient to disclose clearly that i t  was intended that 
the two sentences should run consecutively and not concurrently. 
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"When a term of imprisonment is still unexpired, the prisoner being in 
custody, the proper course at  common law is to appoint the second im- 
prisonment to begin at  the expiration of the first:: t o  be specifically re- 
ferred to in the sentence; and a sentence to this effect, when the prior 
imprisonment is specified, is sufficiently exact." Whart. Criminal Law, 
10th Ed., p. 2307; 24 C.J.S. 107; 15 A.J. 123; ilnno. 70 A.L.R. 1511 
e t  seq.; In  re Black, supra; S. v. Cathey, 170 N.C. 794, 87 S.E. 532; S. v. 
Duncan, supra; I n  re Parker, supra. 

Had the defendant been serving more than one term at the time he was 
sentenced in the assault case, the attempted postponement of the sentence 
in that case would be inca~able  of enforcemend bv reason of the uncer- 
tainty as to which one of the prior sentences reference was had. But such 
is not the case here. The respondent at  the time was serving one and only 
one sentence in the State prison. There can be no reasonable doubt there- 
fore as to the im~risonment to which the court had reference. 

But we may concede, arguendo, that this provision in the assault case 
judgment is not sufficiently clear to work a postponement of the beginning 
date of that sentence. Even so, it is made to appear that the two sen- 
tences were to be cumulative in nature. 

Two sentences, in order to run concurrently, must be sentences to the 
same place of confinement. People v. Kennay, 63 N.E. 2d 733; Anno. 
70 A.L.R. 1512; 15 A.J. 123. 

"Ordinarily sentences to different institutions are, in the very nature 
of things, cumulative and not concurrent." Anthony v. Kaiser, 169 S.W. 
2d 47. "A sentence in the penitentiary and one lidjudging that a man 
shall spend a certain time in the county jail cannot be served out concur- 
rently." Story v. State, 27 S.W. 2d 204. 

"Servitude in the United States penitentiary a t  Atlanta did not answer 
the requirement to serve one year in Mercer County Jai l  in  New Jersey. 
The petitioner could not serve the term fixed f0.r Mercer County jail 
until after he finished his term at Atlanta, Georgia." E x  parte Lamar, 
274 F.  160, 24 A.L.R. 864, affirmed 260 U.S. 711, 67 L. Ed. 476. 

At the time judgment mas pronounced in the assault case, respondent 
was confined in the State prison. The court was without authority to 
require him to serve his sentence in the assault case in that institution. 
  is incarceration there under a judgment in the assault case would have 
constituted an unlau~ful imprisonment. I t  was impossible for him to be 
in two places at  one and the same time. I t  follows that the service of the 
prison term did not constitute a service of his sentence of imprisonment 
in the county jail. Therefore, respondent must be committed to the 
custody of the keeper of the common jail of J a c k ~ o n  County to the end 
that he may serve the sentence imposed or until he is otherwise discharged 
in some manner provided by law. 

Petition allowed. 
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STATE v. REGINALD CUTHRELL. 

(Filed 27 February, 1952.) 

1. Criminal Law S53f- 
An instruction to the jury may not assume as true the existence or 

nonexistence of any material fact in issue. G.S. 1-180. 

2. Arson 8 % 

A "building" within the meaning of the arson statute (G.S. 14-62) is a 
structure which has arrived a t  such a stage of completion as to be usable 
for some useful purpose. 

3. Same-- 
"Used" as employed in the arson statute (G.S. 14-62) means put to use in 

the occupation or business, and a single isolated instance may be sufficient. 
"Trade" as used in the arson statute embraces any ordinary occupation or 
business. 

4. Arson 5 8- 
In a prosecution of defendant for willfully and feloniously procuring 

another to burn a building used in carrying on a trade, upon evidence per- 
mitting an inference that the structure had not been completed or used in 
the trade a t  the time of the fire, the court should submit to the jury the 
question of whether the structure had been completed within the meaning 
of the statute and whether it had been put to use in the occupation or busi- 
ness for which it was intended, and an instruction which assumes each of 
these facts must be held for prejudicial error. 

3. Statutes 5 ll- 
A statute creating an offense unknown to the common lam must be cou- 

strued as written. 

APPEAL by defendant from Crisp, Special Judge, and a jury, a t  August 
Term, 1951, of CAMDEN. 

Criminal prosecution tried upon a bill of indictment charging the 
defendant with the statutory felony of willfully and feloniously procur- 
ing Bobby Gene Bowers to burn a building located a t  a beach in Camden 
County and used by R. B. Cuthrell in carrying on a trade. (G.S. 14-62.) 

The case was here on former appeal and was sent back because of error 
i n  the admission of evidence, 233 N.C. 274, 63 S.E. 2d 549. 

On retrial, the State introduced Bobby Gene Bowers as a witness. H e  
testified he burned the structure upon the procurement and counsel of the 
defendant and for a reward promised him by the defendant. R. B. Cuth- 
rell then testified concerning the nature and condition of the structure 
when it was burned on 5 May, 1950. H e  said i t  was a frame structure 
about four or five feet above the water's edge a t  the beach, with entrance 
from the shore, and a terrace-porch out on the water side. I t  was a 
restaurant,-confectionary type of business, intended for organization 
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suppers like church and Sunday school picnics. I t  was a new building. 
The fixtures and equipment were new. Some of the fixtures and equip- 
ment were in the building, but all had not been unc~ated a t  the time of 
the fire. The building was "practically built." I t  lacked "about two 
weeks for two carpenters for painting, adding on banisters and some work 
from the inside that needed to be done." 

The State's witness, Cuthrell, further testified: "It was about a week 
before the fire that I had the opening night. . . . I h,ad one college dance 
that used it without any sales, only for the floor. . . ." 

There was a verdict of guilty as charged, and from judgment thereon 
the defendant appealed. 

Atforney-General McMullan, Assistant Attorney-General Love, and 
R. B. Broughton, Member of Staff, for the State. 

,John A. Wilkinson and H.  8. Ward for defendant, appellant. 

JOHNSON, J. Throughout the charge the trial court seems to have 
assumed that the structure alleged to have been burned was "a building 
. . . used in carrying on . . . trade . . ." within the meaning of the 
statute (G.S. 14-62), whereas this involved disputed questions of fact 
which should have been determined by the jury under proper instructions 
by the court. 

This statute makes it a felony to ('. . . wantonly and wilfully . . . 
cause to be burned, or . . . procure the burning of (description of sev- 
eral types of building not pertinent to this case) or a,zy building or erec- 
tion used in carrying on any trade or manufacture., . . . " (Italics 
added). 

'The indictment in the instant case charges, among other things, that 
the defendant wilfully and feloniously procured Bobby Gene Bowers to 
set fire to and burn "a certain building used in carrying on a trade, to wit : 
a building in  which was operated a restaurant and used for the sale of 
soft drinks and various confectionaries under the name of Texaco Beach, 
. . . said building being . . . in the possession of R.  B. Cuthrell . . ." 
(Italics added). 

Therefore, the burden rested on the State to prove that the defendant 
unlawfully procured the burning of (1)  a structure that answered to the 
description of a "building" within the meaning of the statute, and also 
(2 )  that the structure was "used in carrying on a trade," within the pur- 
view of the statute. Findings by the jury concerning these two elements 
of the statutory offense charged were quite as essential to a conviction as 
proof of the fact of procuring the burning of the structure. The rule is 
that the trial court in charging a jury may not give a:n instruction which 
assumes as true the existence or nonexistence of any material fact in issue. 
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See G.S. 1-180 as rewritten. S. v. Love, 229 N.C. 99, 47 S.E. 2d 712; 
Perry v. R. R. Co., 171 N.C. 158, 88 S.E. 156; 53 Am. Jur., Trial, Sec. 
605. Besides, the defendant's plea of not guilty put to test the credibility of 
the testimony bearing upon these essential elements of the crime charged. 
8. v. Snead, 228 N.C. 37, 44 S.E. 2d 359; S. 2'. Stone, 224 N.C. 848, 32 
S.E. 2d 651 ; S. v. Peterson, 225 N.C. 540, 35 S.E. 2d 645; S. v. Davis, 
223 N.C. 381, 26 S.E. 2d 869; S. v. Singleton, 183 N.C. 738, 110 S.E. 846. 

The duty rested upon the trial court to define and explain to the jury 
the meaning of (1)  "building," and (2) "used in carrying on any trade," 
as used in the statute. 

1. Building.-The word "building" embraces any edifice, structure, or 
other erection set up by the hand of man, designed to stand more or less 
permanently, and which is capable of affording shelter for human beings, 
or usable for some useful purpose. See 4 Am. Jur., Arson, Sec. 16;  
Curtis, The Law of Arson, Sec. 28, p. 38 ; 6 C.J.S., Arson, Sec. 6, p. 725 ; 
Webster's New International Dictionary, 2d Ed. ; Funk & Wagnall's New 
Standard Dictionary. Ordinarily, in the absence of a statute to the con- 
trary, an uncompleted structure, not ready for occupation or use, is not 
a "building" as that term is generally used in the law of arson. 6 C.J.S., 
Arson, Sec. 6, p. 728; 5 C.J., pp. 551 and 552; Davis v. State, 153 Ma. 48, 
44 So. 1018. However, by the weight of authority, the word "building" 
as used in criminal burning statutes, does not necessarily imply a struc- 
ture so far  advanced as to be in every respect finished and perfect for the 
purpose for which i t  is designed eventually to be used; and if the struc- 
ture is so far  advanced in construction, although not completed, as to be 
ready for habitation or use, the burning of i t  may be violative of thc 
statute. See 2 Am. Jur., Arson, Sec. 16; 71 Am. St. Rep. 266; 6 C:J.S., 
Arson, Sec. 42, p. 767 ; Curtis, The Law of Arson, Sec. 40, p. 45. There- 
fore, the question whether a structure has arrived at  such a stage of com- 
pletion as to constitute it a building may be and frequently is a question 
of fact for the jury to determine. 4 Am. Jur., Arson, Sec. 16. 

2. Used in carrying on any trade.-In this phrase, the crucial words 
of the statute are "used" and '(trade." 

The verb "used," when referring to a place or thing, has two meanings 
recognized by all lexicographers and usually differentiated in common 
speech: (1) I n  one sense the word means to be the subject of customary 
occupation, practice, or empl~~yment. I n  this sense the word denotes the 
idea of habitual use, and implies a certain degree of continuity and per- 
manence, and is sometimes uscd synonymously with the word '(occupied." 
66 C.J., pp. 74 and 75 (see also pp. 72 and 73) ; Cuthrell e. Ins. Co., 234 
N.C. 137, 66 S.E. 2d 649. See also Funk & Wagnall's New Standard 
Dictionary. (2) I n  another sense the word means to employ for a pur- 
pose, to put to its intended purpose, application to an end, the act of 
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using. 43 Words and Phrases, Perm. Ed., p. 48 et seq. I n  this sense a 
single isolated instance may be sufficient to fulfill the meaning of the 
word. 66 C.J., pp. 74 and 75 ;  8. v. Gastonguay, 118 Me. 31, 105 A. 
402. We think it is in this latter sense that the word "used" was intended 
to be employed in the statute at  hand. Here it must be borne in mind we 
are dealing with a word that is descriptive of a criminal offense, as dis- 
tinguished from fixing a contractual status. ( C u t h ~ e l l  v. Ins. co., supra.) 

The word "trade" as used in this statute means more than traffic in 
goods, and the like. I t  is used in its broader sense, and as such is synony- 
mous with "occupation" or "calling." Thus the word "trade" as here 
used embraces any ordinary occupation or business, whether manual or 
mercantile. 63 C.J., pp. 231 and 234. 42 Words and Phrases, Perm. 
Ed., p. 152 et seq. 

Accordingly, on the record as presented, i t  was for the jury to find and 
declare by their verdict, among other things, ( 1 )  whether the structure 
alleged to have been burned had arrived at  such a sitage of completion as 
to be usable for some useful purpose so as to make it a building within 
the meaning of the statute, and, if so, (2 )  whether it had been put to use 
in the occupation or business of the lessee Cuthrell prior to the fire. 

The action of the trial court in assuming the existence of these dis- 
puted facts was prejudicial error. 

The situation here presented brings into focus the need for clarifying 
the instant statute. Manifestly, its application in  cases like this one 
would be simplified by extending its provisions to cover any structure, 
whether completed or in process of construction, used or intended to be 
used in any trade or manufacture. This, however, is a matter of policy 
to be pondered and determined solely by the lawmaking body. Here i t  
must be borne in mind that the common law crime of arson embraces only 
a dwelling house and such structures as are within the curtilage. The 
extension of the crime, in modified forms, to the burning of other build- 
ings and structures rests entirely upon statutory grounds. Therefore, in 
dealing with these felonious burning cases the courts can only construe 
and interpret the statutes as written. 

For the reasons given, there must be a 
New trial. 
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STATE v. LUCILLE M. GOODSON, MRS. FLOSSIE MANN, AND 
MRS. LONA MEADORS. 

(Filed 27 February, 1952.) 

Assault 3 1 4 b E v i d e n c e  held to require submission of right of self-defense 
and defense of relatives. 

Prosecuting witness went to the home of his mother-in-law and forcibly 
carried his child from the house to his automobile, stating that he had a 
court order permitting him to hare the child visit him. This prosecution 
for assault is based upon his affidavit charging an assault upon him by his 
wife, his mother-in-law and his aunt-in-law, made upon him as he was 
carrying the child to his car. The wife introduced testimony to the effect 
that her acts were in defense of herself and her child; the mother-in-law 
that her acts were in defense of her daughter and granddaughter; and the 
aunt-in-law that her acts were in defense of her niece and grandniece. 
Held:  I t  was error for the court to fail to submit to the jury these defenses, 
since even though the prosecuting witness may not have been a trespasser 
in  going upon the premises, his language and acts thereafter, if reasonably 
calculated to intimidate or lead to a breach of the peace, would constitute 
him a trespasser. G.S. 1-180. 

APPEAL by defendants from Armstrong, J., a t  September "A" Term, 
1951, of BUNCOMBE. 

Criminal prosecution upon three separate issued out of justice 
of peace court, upon affidavit of Claude F. Goodson charging Lucille M. 
Goodson, Mrs. Flossie Mann and Mrs. Lona Meadors, respectively, with 
assault upon him, consolidated for trial in Superior Court, with warrant  
charging Claude F. Goodson with assault upon a female' person, his wife. 

The testimony of witnesses put  on the witness stand both by the State 
and the feme defendants tends to show that  the alleged hostile activities 
of Claude F. Goodson and the feme defendants centered around Judi th  
Ann Goodson, 8-year-old daughter of Claude F. Goodson and his wife, 
the defendant Lucille 31. Goodson, and granddaughter of the defendant 
Mrs. Lona Meadors, and grandniece of the defendant Mrs. Flossie Mann;  
that  Claude F. Goodson and his wife were not living together,-that she 
and her mother, Mrs. Meadors, lived together; that  on 5 June, 1951, 
about 6 :30 p.m., Claude F. Goodson went to the home of his wife (she, 
her mother Mrs. Meadors, her aunt Mrs. Mann, and her child Judi th  Ann 
Goodson being there a t  the time), for  the express purpose of getting the 
child,-saying that  he had an  order of the court permitting him to have 
the child visit him erery other week; that  he was admitted into the home 
by his wife, Mrs. Goodson; that the child "started crying," and he caught 
her and undertook to and did forcibly carry her from the house to an  
automobile outside, in the course of which the alleged hostilities allegedly 
transpired. A recital of the details would serve no useful purpose. 
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The testimony of defendant, Mrs. Goodson, tends to show that her acts 
were in defense of herself, and of her child. 

The testimony of Mrs. Meadois is susceptible of the inference that her 
acts were in defense of her daughter, Mrs. Goodson, and her grand- 
daughter, Judith Ann Goodson. 

The testimony of defendant Mrs. M m n  is susceptible of the inference 
that her acts were in defense of her niece and g~andniece,--she being 
present in the home. 

And the testimony offered by the fenze defendants is susceptible of the 
inference that while Claude F. Goodson entered the home of his wife and 
his mother-in-law lawfully, his conduct therein was such as to constitute 
him a trespasser. 

The case was submitted to the jury upon the question as to whether 
each of these defendants made an assault on Claude F. Goodson, without 
any reference to the principles of law relating to self-defense, or relating 
to right to fight in defense of family and habitatiox, or relating to tres- 
pass. 

The verdict as to each defendant was guilty of simple assault. 
Judgment as to each of the feme defendants: Confinement in the com- 

mon jail of Buncombe County for thirty days, and assigned to do work 
in and about the county institutions as the county commissioners may 
direct. This prison sentence suspended on conditiom stated. 

Defendants except and appeal to the Supreme Court, and assign error. 

Attorney-General McMullan and Assistant ilftorney-General Moody 
for the State. 

Don C. Y o u n g  for defendants, appellants. 

WINDORNE, J. The exceptions chiefly relied upon by appellants are 
directed to failure of the judge, in charging the jury upon the trial below, 
to "declare and explain the law arising on the evidence given in the case," 
in accordance with requirements of G.S. 1-180, as amended by 1949 
Session Laws, Chap. 107, in respect to right of each of them to avail 
herself of the right to fight in defense of herself, her family and her 
habitation. 

A careful consideration of the evidence shorn in the record leads this 
Court to conclude that these exceptions, assigned as error, are well taken. 
See S .  v. Sprui l l ,  225 N.C. 356, 34 S.E. 2d 142, and cases there cited. 

I n  the Spruil l  case it is said that the right of a person to defend his 
home from attack is a substantive right, as is the right to evict trespassers 
from his home. Also i t  is there stated that when in the trial of a crim- 
inal action charging an assault, or other kindred crime, there is evidence 
from which it may be inferred that the force used by a defendant was in 



N. C.] S P R I N G  TERM, 1952. 

defending his home from attack by another, he is entitled to have evidence 
considered in the light of applicable principles of law ; and, that in such 
event, and to that end, it becomes the duty of the court to declare and 
explain the law arising thereon, G.S. 1-180, formerly C.S. 564, and the 
failure of the court to so instruct the jury on such substantive feature is 
prejudicial error,--even though there be no special prayer for instruction 
to that effect-citing cases. See also S. v. Ardrey, 232 N.C. 721, 62 
S.E. 2d 53. 

What is said in the Spruill case, supra, is applicable to the case in hand. 
Moreover, "it is the law of this jurisdiction," as stated by Stacy, C. J., 

in Freeman v. Acceptance Corp., 205 N.C. 257, 171 S.E. 63, "that al- 
though an entry on lands may be effected peaceably and even with the 
permission of the owner, yet if, after going upon the premises of another, 
the defendant Uses violent and abusive language and commits such acts 
as are reasonably calculated to intimidate or lead to a breach of the peace, 
he would be liable for trespass civiliter as well as criminuliter (8. v. 
Stinnett, 203 N.C. 829, 167 S.E. 63), for 'it may be, he was not at  first a 
trespasser, but he became such as soon as he put himself in forcible oppo- 
sition to the prosecutor.' S. v. Wilson, 94 N.C. 839," citing cases. 

The Court then defines forcible trespass. See also Whitfield v. Roden- 
hammer, 61 N.C. 362; X a y  21. Telegraph Co., 157 N.C. 416, 72 S.E. 1059, 
37 L.R.A. (N.S.) 912; Anthony v. Protective Union, 206 N.C. 7, 173 
S.E. 6. 

Other assignments of error need not now be considered, as the matters 
to which they relate may not recur on another trial. 

For error pointed out, let there be a 
New trial. 

D A R E  COUNTY v. ALBERT L. MATER, INDIVIDUALLY AND TRADING AS 

"BL'S BINGO." 

(Filed 27 February, 1952.) 
1. Injunctions $j 4d- 

An action to abate a public nuisance may not be maintained by the 
County, though the members of the Board of Commissioners may, as indi- 
viduals, be relators in an action prosecuted in the name of the State. G.S. 
19-2. 

2. Injunctions $j 4g- 
Injunction mill not lie to restrain a defendant from carrying on a busi- 

ness upon allegation that he is unlawfully operating the business without 
a license, since there is an adequate remedy at law by indictment, and 
injunction ordinarily will not lie to enjoin a commission of a crime. 



180 I N  THE SUPREME COURT. [235 

8. Appeal and E ~ m r  '@ 612 (1)- 
The Supreme Court will take notice ex mero motu of a fatal defect of 

party plaintiff. 

APFEAL by defendant from C r i s p ,  Spec ia l  J u d g e ,  August Term, 1951, 
DARE. 

Civil action in equity to restrain a public nuisance and the playing of 
the game of Bingo for cash prizes. 

Plaintiff undertook to license the defendant to operate the game of 
Bingo for the year 1 May 1951 to 30 April 1952 as a business venture, as 
authorized by Ch. 940, Session Lams 1949, under EL written contract im- 
posing certain limitations upon the manner and method of operation. 

On 7 August 1951, the Board of Commissioners (sf Dare County, after 
notice and hearing, revoked the license issued for 't~reach of the terms of 
the license which incorporates the contract. 

On 14 August 1951, plaintiff instituted this action to restrain the con- 
tinued operation by the defendant of the game of Bingo. The facts as 
detailed in the complaint make it appear that defendant is unlawfully 
engaged in the operation of the game of Bingo for cash prizes without 
license and that he is conducting his place of business in such manner as 
to create a public nuisance. I t  is specifically alleged "That the defendant, 
by his manner and method of operating said game, and the use of a loud- 
speaker in connection therewith . . . is maintaining a common nuisance 
. . ." Plaintiff prays permanent injunctive relief. 

When the cause came on for final hearing, the court, by its judgment, 
made permanent the temporary restraining order theretofore issued. 
Ilefendant excepted and appealed. 

M a r t i n  K e l l o g g ,  Jr . ,  a n d  J .  H e n r y  L e R o y  for p i a i n f i f  appel lee .  
W o r t h  & H o m e r  a n d  Forre s t  T7. D u n s f a n  for d e f e n d a n t  appe l lan t .  

BARNHILI,, J. We need not now consider plainiiff's motion to strike 
defendant's purported case on appeal for the reason a fatal defect appears 
on the face of the record. L n w r e n c e  L?. L a w r e n c e ,  5'26 N.C. 221, 37 S.E. 
2d 496; Be l l  v. S i r r n s ,  225 N.C. 35, 33 S.E. 2d 66; S. v. P a r n e l l ,  214 
N.C. 467, 199 S.E. 601. I n  fact, it may be that the service of a case on 
appeal was not required. P r i z v f t e  v. A l l e n ,  227 N.C1. 164, 41 S.E. 2d 364. 

I f  the plaintiff is seeking to abate a public nuisance-and the com- 
plaint may be so construed-it is without authority to maintain this 
action. 

An action to abate a public nuisance by injunction or otherwise must 
be maintained in the name of the State, and our statute designates with 
particularity those who may become relators and prosecute the cause in 
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the name of the State. G.S. 19-2. See also G.S. 160-234, G.S. 130-25, 
and N. C. Const., Art. V I I ,  see. 2. While the members of the Board of 
Commissioners may, as individuals, become relators, G.S. 19-2, they may 
not prosecute this action in the name of the County. 

Ch. 940, Session Laws 1949, authorizes the playing of the game of 
Bingo in Dare County when the operator is duly licensed by the Board 
of Commissioners of Dare County. However, the statute does not specifi- 
cally authorize the operator to offer prizes of any type to the winners. 
And any contention that the Act may be so construed as to constitute an 
amendment, by implication, of our general statute prohibiting gambling, 
G.S. Ch. 14, Art. 37, would be of dubious merit. Be that as it may, the 
plaintiff alleges that defendant's license to conduct the game of Bingo in 
Dare County has been duly revoked and that he continues his said business 
in the County without license and is offering cash prizes to the winners. 
Therefore, if upon these allegations, this cause be construed as an action 
to enjoin the violation of the criminal laws, it may not be maintained for 
the reason the plaintiff has an adequate remedy at law by indictment. 

With certain limited exceptions "there is no equitable jurisdiction to 
enjoin the commission of a crime." Hargett v. Bell, 134 N.C. 394. Ordi- 
narily, injunctive relief is available only %here some private right is a 
subject of controversy." Patterson v .  Hubbs,  65 N.C. 119; Motor Service 
v. R. R., 210 N.C. 36, 104 A.L.R. 1165; 185 S.E. 479; C i t y  of Fayetteville 
r .  Distributing Co., 216 N.C. 596, 5 S.E. 2d 838; Clinton v. Ross, 226 
X.C. 652, 40 S.E. 2d 593; Railway Co. v .  Raleigh, 219 F. 573, affirmed 
242 U.S. 15, 61 L. Ed. 121. 

Upon the trial of defendant under an indictment, he may assert his 
affirmative defense, to wit: He  was duly licensed to operate a place of 
business at  which the game of Bingo was played and his license has not 
been lawfully revoked. Thus the main issues the parties seek to present 
in this cause may there be fully heard and determined. 

I n  so fa r  as this is an action to abate a public nuisance by injunction, 
there is a fatal defect of party plaintiff, of which the Court must take 
notice ax mwo mofu. Considered as an action to restrain the violation 
of the criminal law. the complaint fails to state a cause of action. 
Hopkins v. Barnhnrdt, 223 N.C. 617, 27 S.E. 2d 644. I n  either event, 
it must be dismissed. The cause is remanded with instruction that the 
court below enter judgment dismissing the action. 

Remanded. 
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MACK BRITE, ELLEN BALLANCE, AND JAMES W. BRITE v. FRANK 
LYNCH, RUTH M. SPENCE, ROLAND C. LYNCH, HORACE W. LYNCH, 
AND JOSIAH B. LYNCH. 

(Filed 27 February, 1982.) 

1. Descent and Distribution g 10a- 
Father and son successively held the land in question. The son died 

intestate without issue, survived by a half-sister. Held:  If title by ad- 
verse possession ripened in the father, then the son acquired title by 
descent, and upon his death the land would pass t ' ~  his collateral heirs of 
the blood of his father; but if title by adverse possession ripened in the 
son, the son became a new propositus and upon his death without issue 
the land would pass to his half-sister. Canons of Descent, Rules 4 and 6. 

2. Same: Adverse Possession 8 7- 
Where father and son hold land successively, but title by adverse pos- 

session has not ripened in the father a t  the time of his death, the son's 
possession is not tacked to that of the father so as to ripen title in the 
father, but would serve only to vest title in the son as a new propositus 
from whom descent would be traced. 

3. Ejectment 8 10- 
Plaintiffs in an action to recover land must rety upon the strength of 

their own title, and where their title depends upon the person through 
whom they claim having acquired title by adverse possession a t  the time 
of his death, the court correctly places upon plaintiffs the burden of prov- 
ing by the greater weight of the evidence that such person did so acquire 
title. 

APPEAL by plaintiffs from Sharp,  Special Judge, October Term, 1951, 
of PASQUOTANK. N o  error. 

This was an  action to recover land, description of which is set out in 
the complaint. From an  adverse verdict and judgment plaintiffs appealed. 

Worth d Horner for  plaintiffs, appellants. 

J. Henry  LeIZoy and John 11. Hal l  for  defendants, appellees. 

DEVIN, C. J. The described land was conveyed by deed in 1861 to 
David Pri tchard Brite. I n  1865 David Pritcharcl Brite married Cor- 
delia, widow of Elias Carver, and mother of Magnora, then a child two 
years old. About 1867 there was born to David Pri tchard and Cordelia 
a son named Joseph R. Rrite. David Pri tchard Brite died in  1872. 
Joseph R. Brite died intestate and without issue in  1935. 

It is apparent that  if David Pri tchard Brite's title to this land had 
ripened by adverse possession under color of title a t  the time of his death 
in 1812 the land descended to his heir, Joseph R. Br i te ;  and upon the 
death of Joseph R. Brite, without issue, the title vested i n  his collateral 
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heirs of the blood of the ancestor David Pri tchard Brite, who are repre- 
sented by the plaintiffs in this action. Canons of Descent, Rule 4. 

But, on the other hand, if David Pri tchard Brite did not thus acquire 
title and was not seized of the land a t  the time of his death, and Joseph R. 
Brite thereafter acquired title to it by adverse possession or otherwise, 
he became a new propositus, and upon his death without issue the land 
would pass to his half-sister Magnora, now Mrs. McDonald, the mother 
and grantor of the defendants. Canons of Descent, Rule 6. 

The burden was on the plaintiffs to recover if a t  all upon the strength 
of their own title, and in order to establish that  title i t  was incumbent 
upon them to show by the greater weight of the evidence that  David 
Pri tchard Brite entered into possession of the land under the deed of 1861, 
and held possession thereof adversely for the statutory period. 

The plaintiffs' only witness on this point was Magnora McDonald, now 
88 years of age, who testified she was two years old when her mother Cor- 
delia married David Pri tchard Brite, and she was 9 when her step-father 
died. She said, "When I first knew i t  ( the land) it was all in woods." 
She also said, "My step-father cultivated a small par t  of this land until 
the time of his death." The defendants claimed title by adverse possession 
under color of a deed from Magnora McDonald, dated 2 October, 1937. 

The court submitted two issues : "I. Were the plaintiffs prior to Octo- 
ber 2, 1937, the owners of and entitled to the possession of the land de- 
scribed in the complaint? 2. Have defendants been in adverse possession 
of said land under color of title for  more than seven years prior to the 
institution of this action?" The first issue was answered "No," and the 
second issue was unanswered. 

On the first issue the court charged the jury as follows : 
"Now, gentlemen, if you find that  in the year 1861 David Pri tchard 

Brite got a deed, which described the property in question, and that  a t  
the time of his death in 1872, he had been in open, notorious, adverse, 
continuous possession of the property described in that  deed, claiming the 
property by virtue of that  deed under known and visible lines and bounda- 
ries for seven years prior thereto, I charge you that  he would have owned 
the property a t  the time of his death, and i t  would have descended to his 
son, J. R. Brite, and then to the plaintiffs in this action. Now, if the 
plaintiffs have satisfied you by the greater weight of the evidence that 
such are the facts i t  would be your duty to answer the first, issue YES, and 
otherwise you'd answer i t  KO." 

Plaintiffs excepted to this instruction, for that  i t  limited plaintiffs' 
right to recover to the single proposition of the vesting of title in David 
Pri tchard Brite. This is their only assignment of error. 

On the evidence offered we think the portion of the charge excepted to 
properly presented the determinative question to the jury. T o  establish 
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their claim of title the plaintiffs must needs carry the burden of showing 
that  David Pri tchard Brite had acquired title to the land in order that  i t  
be in law descendable to his heir and through him t,o his collateral heirs. 
The  jury's verdict was against them on this issue. True, there was evi- 
dence that  Joseph R. Brite was in possession of the land after the death of 
his father and so continued for many years, but in the absence of a finding 
that  David Pri tchard Brite entered into possession, and that  his posses- 
sion was adverse and continuous u p  to the time of his death so as to vest 
title in him, the subsequent adverse possession of Joseph R. Brite could 
not be tacked thereto to  ripen title i n  David Pri tchard Brite, but would 
serve only to vest title in Joseph R. Brite as a new propositus from whom 
descent would be traced. 1 A.J.  879; Ramsey v. R'zmsey, 229 N.C. 270, 
49 S.E. 2d 476; Boyce v. White, 227 N.C. 640, 44 S.E. 2d 49. The ver- 
dict on the first issue rendered immaterial the question of defendants' 
adverse possession or other source of title. 

I n  the tr ial  we find 
N o  error. 

STATE v. ALTON (BUCK) RAYNOR. 

(Filed 27 February, 1952.) 

1. Disorderly Conduct 5 2: Criminal Law 5 56- 
A warrant charging that defendant "unlawfully and wilfully did appear 

drunk on public highway" is substantially the language of G.S. 14-335 and 
is sufficient to repel a motion in arrest of judgment. 

2. Criminal Law 3 78c- 
The rule that an exception to the judgment does not bring up for review 

the evidence upon which the findings are based applies to criminal cases, 
and where the verdict of the jury establishes facts sufficient to  support 
the judgment, the verdict is the finding of fact, and exception to the judg- 
ment cannot be sustained. 

3. Indictment and Warrant 9- 

An indictment or warrant for a statutory offense must charge the offense 
in the language of the statute or specifically set forth the acts constituting 
same, and nothing can be taken by intendment. 

4. Arrest and Bail 8 3: Criminal Law § 5 6 -  
A warrant charging that defendant "did resist arrest" neither charges 

the offense in the language of G.S. 14-223 nor specifically sets forth the 
acts constituting the offense created by the statute, and defendant's motion 
in the Supreme Court in arrest of judgment is allowed. 

APPEAL by defendant from Frizzelle, J., January  Term, 1952, WASH- 
INGTON. 
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Criminal prosecution upon a warrant, heard on appeal from the county 
court. 

The warrant  charges that  defendant '(unlawfully and wilfully did 
appear drunk on public highway . . . and did resist arrest . . ." As the 
only exceptive assignment of error appearing in the record is bottomed 
on the exception to the judgment, we need not summarize the evidence. 

The jury returned a verdict of guilty on both counts. The court pro- 
nounced judgment on each count, and the defendant excepted and ap- 
pealed. I n  this Court defendant moves in arrest of judgment. 

Attorney-General  X c M u l l a n ,  Ass is tant  At torney-General  BI -u ton ,  and  
Robert  B. Brough ton ,  M e m b e r  of S t a f f ,  for the  S ta te .  

Ba i l ey  h Bai ley  for  de fendan t  appel lant .  

BARNHILL, J. I n  the first count in the warrant, defendant is charged 
with the commission of the offense condemned by G.S. 14-335, a public- 
local statute applying to Washington and certain other counties. The 
charge is laid substantially in the language of the statute and is sufficient 
to repel a motion in  arrest of judgment. S.  zi. Jackson ,  218 N.C. 373, 
11 S.E. 2d 149, 131 A.L.R. 143. 

Exception to the judgment presents the single question whether the 
facts found and admitted are sufficient to support the judgment. I t  is 
insufficient t o  bring u p  for review the evidence upon which the findings 
are based. R a d e r  v. Coach Co., 225 N.C. 535, 35 S.E. 2d 609; S i m m o n s  
v. Lee,  230 N.C. 216, 53 S.E. 2d 79;  Rice 2.. Trust Co., 232 W.C. 222, 
59 S.E. 2d 803; S m i f h  I ? .  Furniture Co., 232 N.C. 412, 61 S.E. 2d 96 ;  
Hoover v. C r o t f s ,  232 N.C. 617, 61 S.E. 2d 705; S u r e f y  Corp. v. Sharpe ,  
233 N.C. 642, 65 S.E. 2d 138. While this rule is usually inroked in  c i d  
cases, i t  applies also to appeals in criminal prosecutions. 

The verdict of the jury is the finding of fact in this cause. That  find- 
ing supports the judgment on the first count. Hence, as to the first count, 
no error is made to appear. 

On the second count the motion in arrest of judgment presents a differ- 
ent question. I t  challenges the sufficiency of the charge of resisting arrest 
laid under G.S. 14-223. 

"An indictment for an offense created by statute must he framed upon 
the statute, and this fact must distinctly appear upon the face of the 
indictment itself; and in order that  i t  shall so appear, the bill must either 
charge the offense in the language of the act, or specifically set forth the 
facts constituting same. (citing cases) 'Where the words of a statute are 
descriptive of the offense, an indictment should follo~v the language and 
expressly charge the described offense on the defendant so as to bring i t  
within all the material words of the statute. Nothing can be taken by 



186 I N  T H E  SUPREME COURT. [235 

intendment. Whart. Criminal Law, sec. 364; Bishop on Stat. Crime, 
see. 425;' S. v. Liles, 78 N.C. 496." S. v. Jackson, supra; S. v. Miller, 
231 N.C. 419, 57 S.E. 2d 392. 

The charge that defendant "did resist arrest'' neither charges the 
offense in the language of the Act, G.S. 14-223, nor specifically sets forth 
the facts constituting the offense created by the Act. I t  is wholly insuffi- 
cient to support the verdict and judgment rendered. As to this count, 
the motion in arrest of judgment must be allowed. 

On the first count : No error. 
On the second count: Judgment arrested. 

DELIA McCRACKEN AND HUSBAND, C. D. McCRACKEN, v. ZEB CLARK 
AND WIFE EVA CLARK, GROVER CLARE AND WIFE CATHERINE 
CLARK, AND RAYMOND McCRACKEN AND WIFE PEARL McCRACKEN. 

(Filed 27 February, 1952.) 
1. Trial § 230- 

A verdict may not be directed in favor of the party upon whom rests 
the burden of proof. 

2. Easements $8 2 , s  
Where, in an action in trespass, defendants plead adverse user and an 

easement by implied grant to use the roadway across plaintiffs' land, the 
burden of proving these affirmative defenses is upon defendants and it is 
error for the court to direct a verdict in their favor upon these defenses. 

APPEAL by plaintiffs from Rudisill, J., and a jury, September Term, 
1951, of HAYWOOD. 

Civil action in trespass to enjoin the defendants from continuing to 
use a roadway leading from their lands over and across those of the plain- 
tiffs to a public road, and for damages. 

The defendants allege by way of affirmative defense that by adverse use 
of the roadway by themselves and their predecessors in title over a long 
period of years they have acquired an easement in the roadway, entitling 
them to use it as a matter of right. 

On the issue of prescriptive easement thus raised by the pleadings, the 
evidence offered in the court below was conflicting. The defendants' evi- 
dence tends to show that the character of the user through the years has 
been hostile, adverse, and as of right, and so recognized by the plaintiffs 
and their predecessors in title for near unto a centur;~. 

The plaintiffs, on the other hand, offered evidence xending to show that 
through the years the roadway has been no more'than a permissive neigh- 
borhood cartway. 
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Issues were submitted to and answered by the jury as follou~s: 
"1. Are the plaintiffs the owners and in possession of the land described 

in the complaint? Answer: 'YES.) (By the court in accordance with 
the admissions in the defendants' answer.) 

"2. Have the defendants acquired an easement in the road over said 
lands entitling them to use the roadway in controversy without bars or 
gates or other obstructions thereon ? Answer : 'YES.' " 

The court directed the verdict as to the second issue by giving the 
following instruction: "Under the evidence we have heard, and under 
the law as I understand the law to be, I direct you to answer that issue 
'Yes.' " The plaintiffs' exception to this directed instruction is brought 
forward and urged as their chief assignment of error. 

From judgment entered on the verdict, the plaintiffs appealed, assign- 
ing errors. 

W .  R. Francis and J ~ n e s  & W a r d  for plaintiffs, appellants. 
James H.  Howell,  Jr., N o r g a n  & W a r d ,  and Glenn  If'. Brown for de- 

fendants, appellees. 

JOHNSON, J. The trial court erred in directing the verdict on the 
second issue. On that issue, the burden of proof was upon the defendants. 
This being so, they were not entitled to a directed instruction. 

To establish the easement claimed by the defendants the burden of proof 
was upon them to satisfy the jury by the greater weight of the evidence 
that the user relied on mas hostile in character, rather than permissive 
and with the owners' consent. .McPherson v. Wil l iams ,  205 N.C. 177, 
170 S.E. 662; Chesson v. Jordan,  224 N.C. 289, p. 292, 29 S.E. 2d 906. 
CL Permissive use is presumed until the contrary is made to appear." 

Speight  v. Anderson, 226 E.C. 492, p. 497, 39 S.E. 2d 371. 
I t  is established by many authoritative decisions of this Court that a 

directed instruction in favor of the party having the burden of proof is 
forbidden. Haywood z.. Ins .  Co., 218 N.C. 736, 12 S.E. 2d 221, and 
cases cited. 

We have not overlooked the defendants' contention that they acquired 
an easement by implied grant. As to this phase of the case, the burden of 
proof was nonetheless on the defendants. 17 Am. Jur., Easements, Sec. 
54 (see also sections 32, 33, and 48) ; Carmon v. Dick, 170 N.C. 305, 
87 S.E. 224; Ferrell v. T r u s t  Po., 221 N.C. 432, 20 S.E. 2d 329. 

New trial. 



I N  THE S U P R E M E  C O U R T .  

R. FRAZIER PEMBERTON A N D  MRS. MARGUERITE PEMBERTON HAR- 
RELSON, GUARDIANS OF W. S. PEMBERTON. V. J. L. LEWIS. TRADING 

(Filed 5 March, 1952.) 
1. Carriers g 21a  (3)- 

A person transporting passengers for hire in an ambulance is a contract 
carrier and owes his passengers the duty (1) to exercise ordinary care to 
provide a vehicle reasonably safe for the carriage of passengers, ( 2 )  to 
subject his vehicle to reasonable inspection, (3) to warn his passengers of 
nonapparent dangers involved in the use of his vehicle, including latent 
defects of which he has constructive notice, and (4 )  to operate the vehicle 
in a careful and prudent manner in compliance with statutory rules of 
the road. 

f2. Carriers 2 l b :  Negligence s 3 %- 
Res i p s ~  loqfbitur does not apply to the injury of a passenger in a n  

ambulance resulting from the sudden opening of the door while the vehicle 
is in motion when the passenger's evidence itself undertakes to point out 
reasons why the door suddenly opened. 

3. Carriers 8 2 l b E v i d e n c e  held insufficient t o  show t h a t  defect i n  o r  non- 
use of additional automatic locking device was proximate cause of acci- 
den t  resulting from sudden opening of ambulance door. 

Plaintiff was accompanying a patient in an ambulance and was assigned 
a seat in the rear compartment, facing backward, and adjacent to a rear 
compartment door. The automatic safety locking (device by which this 
compartment door was locked so that  it could not be opened either from 
the inside or outside when the driver's door was closed, was defective and 
not in use on the occasion in question, but the door had the regular conven- 
tional door lock and latch mechanism of the kind ordinarily used on auto- 
mobiles, and there mas no evidence of any defect in this mechanism. When 
plaintiff was seated, his right hip was against or near the door handle, 
but the door handle was in a vertical position, and the door could be 
opened only by turning the lower end of the handle forward and upward, 
and there was no e~ idence  that  the door would open from jar  or vibration 
or from pressure against it. The evidence tended to show that while the 
ambulance was being driven a t  a rapid rate of speed along the highway 
the door suddenly came open, and plaintiff fell to his injury. Held: 
Whether the door was intentionally opened by plaintiff or whether the 
movement of the vehicle could have caused plaintiff's body to push the 
bottom end of the door handle forward and upward, is left in speculation 
and conjecture and, therefore, the evidence is insufficient to show that  the 
accident was the natural and probable consequence of the defective condi- 
tion of the automatic door lock appliance, and nonsuit should have been 
entered. 

ERVIN, J., dissenting. 

APPEAT, by defendants f r o m  Mo.ore, J., J u n e  Term,  1951, GUILFORD. 
Reversed. 

Civi l  action ex dslicto t o  recover damages f o r  personal injuries. 
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Defendant Lewis operates a funeral home. I n  connection therewith 
he maintains a combination hearse and ambulance. On the occasion of 
plaintiff's injuries, defendant Gordon was the driver of the ambulance 
on which plaintiff was riding. For  convenience of discussion hereafter 
Lewis will be referred to as the defendant and Gordon as the driver. 

The ambulance was a 1947 Miller body Cadillac having two compart- 
ments-one at  the front for the driver and his companion, if any, and 
one a t  the back for the patient or corpse, as the case might be. There 
are two doors on the right side-one to the driver's compartment and one 
to the patient compartment. Hereafter, in referring to the doors, refer- 
ence is had to the right side door to the patient compartment as patient 
compartment door and the one to the front on the right-hand side as the 
driver's door. Inside the patient compartment was a cot for the patient 
and two small seats for his nurse or  companion. These seats, when not 
in use, folded into and became a part  of the floor. The forward seat- 
the one here involved-opened next to the patient compartment door, 
facing to the rear, so that anyone occupying it would have his body up  
against the door with his hip against the door handle and with his back 
toward the front of the ambulance. This is the seat assigned to plaintiff 
when the ambulance left Tabor City, and is hereafter referred to  as the 
passenger seat. 

There are two locks to the patient compartment door. One is the con- 
ventional door latch or lock found on all Cadillac passenger motor 
vehicles. This mechanism is provided, in part, to keep the door closed 
while the vehicle is in motion. The other lock is a special dowel pin 
safety lock wholly disconnected from the conventional lock. A dowel 
metal pin extends through the body frame from the rear framework of 
the driver's door to the front frame~i-ork of the patient compartment door 
and is equipped with a spring so that when the driver's door is closed, the 
pin is pushed into a slot in the patient compartment door, locking it so 
that  i t  may not be opened either from the outside or from the inside. 
When the driver's door is opened, the spring pushes the metal pin for- 
ward, thus releasing and unlocking the patient compartment door. Plain- 
tiff alleges that  this special dowel pin lock was defective and in a state 
of bad repair on the day in question, and defendant admits in his answer 
that i t  was not in use on that day. 

On 27 October 1949 defendant contracted to transport plaintiff's son, 
an  invalid, from Tabor City to the Veterans7 Hospital at  Roanoke, Va. 
Under the contract plaintiff was to, and did, accompany his son. H e  was 
assigned the front passenger seat in the patient compartment so that  when 
he was seated his body was up  against the door and his h ip  was against 
or near the door handle. This door handle is in a rertical position under 
the arm rest. I t s  arm or handle extends downward, and i t  is attached to 
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the door immediately under and in a gap in the arm rest. To open the 
door, this handle must be pulled forward toward the front of the vehicle 
and toward plaintiff as he was seated in the chair assigned to him. I n  
order to open the door, the passenger would have to move his body, reach 
under the arm rest, and pull the latch toward the front of the ambulance. 
On the day in question, the driver closed the patient compartment door 
before putting the vehicle in motion. 

Jus t  when the dowel pin lock was installed is not clear. One witness, 
a mechanic, testified that  it was "just the same as it was when I put i t  on 
there" except that  a new part  had been put on it. Another testified that  
either a hand-operated or automatic safety latch was in general use in  
1947. 

While the vehicle was proceeding a t  about 55 miles per hour on a high- 
way in  Guilford County, the door opened and plaintiff fell out. Plain- 
tiff's only eyewitness testified: "I saw i t  for only a moment. I t  appeared 
to be running very fast." Plaintiff was dragged a distance of about 300 
feet before losing contact with the ambulance. The ambulance continued 
on for another 300 feet. Jus t  when the driver became aware plaintiff 
had fallen from the ambulance is not disclosed. 

Shortly before the door opened, the ambulance pastred over the crest of 
a hill. A t  the time of the trial, there was a patch crr repaired place in 
the pavement about thirteen feet wide. This patched place is about 126 
feet beyond and on the near side of the crest of the hill; that is, i t  is 
between the crest of the hill and the place where plaintiff fell from the 
ambulance. The witness testified that  she did not know whether it was 
there on the day of the accident or not. There is no evidence that it was. 
When the ambulance passed over the crest of the hill, the door was closed. 
Shortly thereafter, a witness heard a rather loud noise, looked out, and 
saw plaintiff being dragged along the highway. Whether the noise was 
produced by the opening of the door or by some other cause is not made 
to appear. 

There is no evidence as to the absence of any object inside the passenger 
compartment to which a passenger could hold to balance himself. Nor is 
there any evidence the door had ever opened while the ambulance was in 
motion. 

Plaintiff suffered serious and permanent physical injuries. 
The defendants' motion for judgment of nonsuit at the close of plain- 

tiff's evidence was overruled and defendants excepted. Appropriate issues 
were submitted to the jury and were answered in favor of plaintiff. From 
judgment on the verdict defendants appealed. 

Walter D. Thompson and Frazier & Frazier for plccintiff appellees. 
R. B. Mallard and Smith,  Sapp, Moorc! d? Smith for defendant appel- 

lants. 
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BARKHILL, J. On this record defendant was a private or contract car- 
r ier  of passengers for hire. 

As such he owed the plaintiff the duty to exercise ordinary care to 
transport his passengers safely. This general duty required him to (1) 
exercise ordinary care to supply a rnotor vehicle reasonably safe for the 
carriage of passengers, ( 2 )  subject his vehicle to reasonable inspection, 
( 3 )  warn his passengers of nonapparent dangers inrolved in the use of 
his vehicle, including latent defects in the vehicle, of which he had actual 
or  constructive notice, and (4)  operate his motor vehicle in a careful and 
prudent manner and in compliance with the statutory rules of the road. 
13  C.J.S. 1262, sec. 678 (d )  ; 9 -1.J. 435, sec. 10 (see cases cited in notes) ; 
2 Torts A.L.I., sec. 392; 21 A.L.R. 2d 916. 

Did defendants breach these duties which they owed the plaintiff on the 
day in question as a result of which plaintiff suffered the personal injuries 
disclosed by the record? This is the decisive question posed by this 
appeal. A majority of the court is constrained to answer in the negative. 

The oft-repeated rules controlling the consideration of an assignment 
of error directed to tlie denial of a motion to dismiss an  action as in case 
of nonsuit have become axiomatic. I t  mould serve no useful purpose to 
repeat them here. I t  suffices to say we have them in mind. 

We may observe, howerer, that  defendants offered no testimony, and 
therefore the rule defining the extent to which the testin~ony of the defend- 
ant  may be considered on a motion for an  involuntary nonsuit has no 
application here. 

The evidence in this case does not inroke the application of the res ipsa 
loquitur doctrine. ITe need not discuss that  contention of plaintiff fnr-  
ther than to say that plaintiff hirnself undertakes to point out a t  least 
two reasons why the door to the ambulance suddenlv opened. Hence 
Etheridge 71. Efheridye, 262 S . C .  616, 24 S.E. 2d 477, and the other like 
cases cited by him are clearly distinguishable. Rushing v. Nukhearn 
Funeral IIome, 200 So. 52. 

The plaintiff offered testimoiiy tending to show that  the extra or special 
dowel pin lock was in a state of bad repair, and defendants admit i t  was 
not in use on the day plaintiff was injured. Was its defective condition 
or nonuse the proximate cause of tlie mishap as alleged by plaintiff? 

Plaintiff relies upoil the assertion, which he contends is a reasonable 
conclusion, that  the defect in, or nonuse of the dowel pin lock would cause 
the patient compartment door to open suddenly in the event of heavy 
pressure on the door. This is a non sequifur. The conventional door- 
locking rnechanisin held the door closed. The automatic appliance locked 
i t  from the driver's seat so that  it could not be opened by anyone in the 
patient compartment. 
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Every automobile has a regular door lock and latch mechanism on its 
doors. This mechanism is provided, in part, to keep the door closed while 
the automobile is i n  motion. I n  addition there is provided in connection 
with each door lock a "push button" device which rnay be used to lock 
the door from the inside. 

Such was the case on the ambulance being used by defendant a t  the 
time plaintiff received his injuries. I t  had on the patient compartment 
door a regular conventional door lock and latch mechanism such as is  
provided for and may be found on all Cadillac automobiles. 

There is not a particle of evidence in  the record tending to show that  
this conventional mechanism found on all Cadillac and other automobiles 
was defective or in a state of bad repair. Instead, all the testimony 
relating thereto tends to show it was not defective but adequately served 
the purpose for which it was intended. And i t  is a matter of common 
knowledge that  i t  is this mechanism that  keeps the door closed while a 
motor vehicle is in motion. Locking devices serve another purpose. 

"The catches on that  door are exactly the same as you'd have on a 
Cadillac or most any General Motors automobile. They have two catches 
on them. There is a groove catch and also the latch catch and the latch 
catch has a safety catch on i t  too. . . . There is no safety device other 
than the regular conventional Cadillac door latch. That's all any auto- 
mobile has. . . . J a r  or vibration will not cause the door to come un- 
latched any more so than i t  would on a regular automobile. I ' ll  say 
there is as much chance of that  door flying open from the jar  as there 
would be on your car or my  car or  anybody else's automobile . . ." 

Since there was no defect in the conventional lock and latch mechanism, 
there was no danger created by any defect in the mc1:hanism which held 
the door closed while it was in motion, notice of which had been brought 
home to defendant and of which he should have warned plaintiff. Anno. 
21  A.L.R. 2d 916. Nor  is there any evidence tending to show that  the 
door would open when someone leaned his weight against it. Rushing c. 
Mulheam Funeral Home, supra; Everett v. Evans, 4107 S.W. 2d 350. 

So  then, i t  is just as reasonable to surmise that  plaintiff voluntarily 
opened the door and threw out a cigar or cigarette butt or  other waste 
material as i t  is to "infer" that  plaintiff was suddenly thrown against 
the door, causing i t  to fly open. Ei ther  conclusion rests on pure specu- 
lation. Everett v. Evans, supra. 

The plaintiff further insists there was a patched plsce in the highway; 
that when the ambulance passed over this place a t  a high rate of speed 
i t  caused a jolt or jar which either caused the door to open or threw 
plaintiff against i t  with such force as to cause it to open. This position 
is untenable, in the first place, for  the reason there is no evidence the 
patched place existed on the day of the accident. I n  the second place, if 
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we concede that  i t  did then exist, there is no evidence tending to show 
that  it was either elevated above or depressed below the surface of the 
road so as to disturb the even tenor of a motor vehicle passing over it. 

Lastly, the plaintiff urges the view that  the seat furnished him was 
small and so arranged that a man of his size seated in it had his h ip  
pressed against the door and the door handle in such manner that  the 
jarring and swaying of the ambulance when operated a t  a high rate of 
speed would cause his hip to slip or slide against the handle and thus 
open the door. This position would be quite plausible and might support 
an inference of negligence if the door could be opened by pressing the 
handle toward the rear of the ambulance. But  such is not the case. 
Plaintiff was seated with his back to the driver's seat, facing the rear. 
I f  a sudden jar caused him to slip down in his seat, his hip would press 
against the regular door lock handle. But  on this record that  would only 
tend to brace the handle and keep i t  from turning-this for  the simple 
reason the handle had to be pulled forward toward plaintiff in order to 
open the door. 

"It (the seat) is right beside the arm rest on the door. The latch (door 
handle) inside the door is perpendicular and when you sit i n  that  seat 
the latch strikes you approximately a t  your hip. . . . I n  order to move 
that latch you have to more  your body, reach under and pull the latch 
toward the front of the ambulance. . . . I n  order to reach this handle 
you would have to reach up under the arm rest." And another witness 
testified to the same effect. "The latch is perpendicular as shown in the 
picture. I n  order to open the door the latch must be pulled forward. . . . 
The bottom part  of the latch mores toward the front of the ambulance." 

The very multiplicity of possible reasons why the door opened, ad- 
vanced by plaintiff, merely serves to emphasize the speculative nature 
of the testimony. There is no evidence in the record to support the infer- 
ence that the accident was a natural  and probable consequence of the 
defective condition of the automatic door-locking appliance. Jus t  why 
it did open, in the light of the fact there was no defect in the regular door 
lock and latch mechanism, is a matter of speculation. 

I n  effect the case comes to this:  The plaintiff alleges and proyes a 
defect in a special locking device-not in use a t  the time of the accident- 
and v a s  permitted to recover in the court below on the theory that  the 
defect in. or nonuse of, this device created a special hazard, notwith- 
standing the testimony that the door was equipped with the conventional 
door lock and latch upon which all motorists rely to keep the doors closed 
while their vehicles are in motion, and that  this mechanism was in good 
working order so that  "you had to w e  the handle to open it." 

The record presents one of the tragedies of life. Plaintiff suffered 
grave injuries which affect his mind and from which he will not recover. 
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Yet this does not warrant a judgment against the defendant unless these 
injuries are the proximate result of his negligence. As we read the 
record, there is no evidence that would warrant this conclusion. 

For the reasons stated the judgment below must be 
Reversed. 

ERVIN, J., dissenting: According to my interpretation of the case on 
appeal, the evidence of the plaintiffs is sufficient to support the conclusion 
that the pitiful plight of their ward, W. S. Pemberton, is the natural and 
probable consequence of the virtual refusal of the dcbfendants to keep in 
proper repair a simple safety appliance of a type in general and approved 
use on ambulances. I n  consequence, I cannot join in the decision holding 
that in no view of the testimony can the defendants be deemed guilty of 
actionable negligence. The reasons which prompt my dissent are set 
forth below. 

The decisions explaining how the court determines whether the evi- 
dence is sufficient to withstand a motion for compulsory nonsuit in a 
case where the defendant offers no evidence are well-nigh as numerous 
as the "autumnal leaves that strow the brooks in Valiombrosa." Accord- 
ing to these decisions, the court must do these thinge, in performing this 
judicial task : 

1. The court must take it for granted that the plaintiff's evidence is 
true, and give the plaintiff the benefit of every favorable inference which 
his evidence fairly supports. Graham v. Gas Co.., 231 N.C. 680, 58 S.E. 
2d 757; Higdon v. Jaffa,  231 N.C. 242, 56 S.E. 2d 661; Hughes v .  
Thayer ,  229 N.C. 773, 51 S.E. 2d 488. 

2. The court must resolve all conflicts and discrepaiicies in the evidence 
in the plaintiff's favor. Sanders v. Hamilton,  233 K.C. 175, 63 S.E. 2d 
187; Jackson v. Hodges, 232 N.C. 694, 62 S.E. 2d 326; Barlow v. Bus 
Lines, 229 N.C. 352, 49 S.E. 2d 793; Hunk 2%. Ins.  Co., 223 N.C. 390, 
26 S.E. 2d 862 ; Edwards v. Junior Ordcr, 220 N.C. 41, 16 S.E. 2d 466 ; 
Dozier v. Wood,  208 N.C. 414, 181 S.E. 336; L i n c o h  v. R. R., 207 N.C. 
787, 178 S.E. 601. 

3. The court must deny the motion to nonsuit if it appears that a 
recovery can be had by the plaintiff upon any view of the facts which the 
evidence as thus interpreted reasonably tends to establish. Graham v. 
Gus Co., supra; Cox v. II inshaw, 226 N.C. 700, 40 S E. 2d 358 ; Gorham 
v. Insurance Co., 214 N.C. 526, 200 S.E. 5 ;  Diamond v. Service Stores, 
211 N.C. 632, 191 S.E. 355. 

When the plaintiffs brought this action against the defendants, they 
assumed the burden of producing evidence sufficient to establish the three 
essential elements of actionable negligence, namely: (1 )  That the defend- 
ants were under a legal duty to protect the plaintiffs' ward against injury; 
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(2)  that the defendants failed to perform that duty; and (3)  that such 
failure was the proximate cause of injury to the plaintiff's ward. Holder- 
field v. Trucking Co., 232 N.C. 623, 61 S.E. 2d 904; Hammett v. Miller, 
227 N.C. 10,40 S.E. 2d 480; Truelove v. Railroad, 222 N.C. 704, 24 S.E. 
2d 537 ; Gold v .  Kiker, 216 N.C. 511, 5 S.E. 2d 548 ; Ellis v. Refining CO., 
214 N.C. 388, 199 S.E. 403. 
d consideration of the question whether the plaintiffs have satisfied the 

requirement of the law in this respect necessitates some statement of their 
evidence. I t  conduces to convenience of narration to call the plaintiffs' 
ward, MT. S. Pemberton, and the defendants, J. L. Lewis and Richard 
Gordon, by their respective surnames. 

The first inquiry which arises is whether the evidence suffices to show 
the existence of the first essential element of actionable negligence, 
namely: That the defendants were under a legal duty to protect Pember- 
ton against injury. The testimony relevant to this inquiry is summarized 
in the next paragraph. 

Lewis, a mortician at  Tabor City, North Carolina, owned a combina- 
tion motor ambulance and hearse, which he used on special occasions to 
transport patients and persons ministering to them from one place to 
another for hire. Lewis employed Gordon to drive this vehicle, which is 
hereinafter designated as an ambulance. On 27 October, 1949, Lewis and 
Pemberton entered into an express contract whereby Lewis obligated 
himself to have Gordon transport Pemberton and Pemberton's sick son 
in the ambulance from Tabor City to Roanoke, Virginia, where Pember- 
ton's son was to be placed in a hospital, and whereby Pemberton bound 
himself to pay Lewis a stipulated compensation for such transportation. 
The tragic event giving rise to the present litigation occurred while 
Gordon was carrying out this contract. 

This evidence compels an affirmative answer to the first inquiry. I t  
discloses that Lewis was a private carrier of passengers for hire, i.e., one, 
who, without being engaged in such business as a public employment, 
undertakes by way of special contract to transport persons in a particular 
case for hire. Blashfield's Cyclopedia of Automobile Law and Practice, 
sections 2141, 2141.5 ; 13 C.J& carriers, section 531. I t  also shows that 
at  the time named in the pleadings the relation of private carrier and 
passenger existed between Lewis and Pernberton, and Gordon was em- 
ployed by Lewis to perform the obligations which Lewis owed Pemberton 
by virtue of that relationship. 

A private carrier of passengers for hire is under the legal duty to 
exercise ordinary care to transport his passengers safely, and is liable 
to them for personal injuries proximately resulting from his negligence 
in failing to exercise such care. Forbes  v. Beinman, 112 Ark. 417, 166 
S.W. 563, 51 L.R.A. (N.S.) 1164; Duffy v. J. W. Bishop Co., 99 Conn. 
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573,122 A. 121;  Lazor v. Banas, 114 Pa .  Super. 425, 174 A. 817; Camp- 
bell v. Campbell, 104 Vt. 468, 162 A. 379, 25 A.L.R. 626; Garrett v. Ham- 
mack, 162 Va. 42, 173 S.E. 535; Blashfield's Cyclopedia of Automobile 
Law and Practice, section 2271 ; 9 Am. Jur. ,  Carriers, section 1 0 ;  1 3  
C.J.S., Carriers, section 678d. When a private carrier undertakes to 
transport passengers by motor rehicle for hire, his legal duty to exercise 
ordinary care for their safety imposes upon him these specific obliga- 
tions: (1) T o  exercise reasonable care to supply a m2tor vehicle reason- 
ably safe for the carriage of his pasengers;  ( 2 )  to subject his motor 
vehicle to reasonable inspection to discover defects in i t ;  ( 3 )  to warn his 
passengers of nonapparent dangers which he actually or constructirely 
knows are involved in the use of his motor vehicle; and (4 )  to drive his 
motor vehicle on the highway a t  a speed which is reasonable and prudent 
under the existing conditions. The  Amt4can  Law Institute's Restate- 
ment of the Law of Torts, Volume 2, Negligence, section 392; G.S. 
20-141 ( a ) .  

This brings us to the question whether the evidence suffices to show the 
existence of the second essential element of actionable negligence, to wit : 
Tha t  the defendants failed to perform their legal duty to protect Pember- 
ton against injury. The answer to this query is to be found in the testi- 
mony bearing on the character of the vehicle as well as in that  relating to 
the conduct of the defendants. 

The conveyance was a "1947 Miller body Cadillac" ambulance. Trans- 
parent slide bars or windows divided the ambulance into two compart- 
ments : a front  one, where the driver s a t ;  and a rear one, where the patient 
and his attendant rode. The left-hand half of the rear compartment was 
fitted with a cot for the patient and the right-hand half was equipped with 
two seats for the attendant, one of them being a front  seat, which faced 
backwards, and the other being a rear seat, which faced forwards. The  
ambulance had fire doors, two on each side and one a t  the back. The two 
foremost side doors afforded access to the front  or driver's compartment, 
and the other three doors furnished entrance to the reax or patient's com- 
partment. The right side door to the front compartment, which is here- 
after  called the driver's door, was hinged at its front, and the right side 
door to the rear compartment, which is hereafter designated as the 
patient's compartment door, was hinged a t  its rear. 

When the ambulance was put on the market by its manufacturer and 
purchased by Lewis, it  was equipped with two mechanisms to secure the 
patient's compartment door when such door was closed. One of them was 
a conventional door-catch or latch similar to that  in common use on ordi- 
nary  passenger-carrying automobiles, ant3 the other was an  automatic 
door-locking appliance, which was of a type in general and approved use 
upon ambulances, and which mas designed to enable the driver to prevent 
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the patient's compartment door from opening while the vehicle was in 
motion. When this automatic door-locking appliance was in  operating 
condition, it automatically locked the patient's compartment door when- 
ever the driver's door was closed so that  the patient's compartment door 
could not be either accidentally or intentionally opened from either the 
inside or the outside while the driver's door remained closed. 

Although the majority opinion does not expressly so state, it  does inti- 
mate that  the patient's compartment door was also equipped with a third 
door-closing mechanism, namely, a "push button device" similar to that  
in use on ordinary passenger-carrying motor vehicles. According to my 
reading of the case on appeal, this intimation cannot be reconciled with 
the testimony of H a r r y  Mashburn, the only witness queried on the matter. 
H e  stated that  the ambulance did ('not hare  that  catch on it." The ma- 
jority opinion calls the automatic door-locking appliance "the dowel pin 
lock7' and makes this observation: "Just when the dowel pin lock was 
installed is not clear." According to my interpretation of the case on 
appeal, this statement is based on a misconstruction of the testimony of 
A. J. Inman, a mechanic residing near Tabor City, who is briefly quoted 
in the majority opinion. When Inman's evidence is read aright in its 
entirety, it  s h o ~ m  that he made repairs on the ambulance subsequent to 
Pemberton's injury, and that  he was talking about a new automatic door- 
locking appliance which he put on the vehicle a t  that  time. Besides, the 
statement is wholly inconsistent with the testimony of V. C. Ward and 
Har ry  Mashburn. Ward stated that  he was employed by Lewis prior to 
January,  19.29 ; that  he drove the ambulance in question ; that  the ambu- 
lance was equipped with the automatic door-locking appliance when "they 
first got it" ; that  the appliance soon fell into disrepair; and that  it was 
not in operating condition when he left the employ of Lewis approxi- 
mately ten months before the accident. Mashburn testified that  he was a 
salesman for the A. J. Miller Company, which sold Miller body Cadillac 
ambulances; that  the automatic door-loc,king appliances were put on such 
ambulances by the manufacturer; and that  similar door-locking appli- 
ances, "either automatic or hand operated," had been in general and 
approved use on ambulances ever since the vehicle in question was made. 

The front seat in the rear compartment, vllich is hereafter called the 
passenger seat in deference to the nomenclature of the majority opinion, 
was adjacent to the patient's compartment door. The conventional door- 
catch or latch securing this door when closed was controlled or operated 
on the inside by a perpendicular inside door-handle made of metal. This 
door-handle was hinged a t  its top to the inside of the door just below an  
arm-rest, which was attached to the inside of the door a t  a point "approxi- 
mately ten inches a h o ~ e  the level of the (passengcr) seat." The poten- 
tial movement of the inside door-handle was limited. I t  would turn one 
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way only, i.e., upwards toward the front of the ambulance for a space not 
exceeding a quarter of a circle. Whenever the inside door-handle was 
turned by any force, whether accidentally or intentionally applied, to any 
appreciable extent in the only direction in which i t  could move, i.e., up- 
wards, and forward in an  arc, i t  disengaged the conventional door-catch 
or latch securing the patient's compartment door. F o r  this reason, such 
movement of the inside door-handle would cause the door in  question to 
open if the driver's door was not closed or if the automatic door-locking 
appliance was not in operating condition. Inasmuch 2.5 the patient's com- 
partment door was hinged a t  its rear, its certain and fgpeedy opening was 
insured by the inevitable friction generated by the fo.rward movement of 
the an~bulance in case the conventional door-catch or latch became dis- 
engaged while the vehicle was in motion and the automatic door-locking 
appliance was not in operating condition. 

The passenger seat was small in area and hard in composition. When 
the attendant ministering to a patient rode in this seat, he necessarily 
traveled backwards with his left thigh and knee virtually under and 
against the lower and moveable end of the inside door-handle which con- 
trolled the conventional door-catch or latch securing the patient's com- 
partment door. His  left elbow, forearm and hand were in constant 
danger of forcible contact with the door-handle, regardless of whether he 
placed them on the arm rest or elsewhere. There was no substantial 
object within his reach which he could grasp to  keep from sliding about 
on the seat, or to steady his body against any external force occasioned 
by the morement of the ambulance. 

The automatic door-locking appliance fell into disrlypair and ceased to 
operate a t  least as early as January ,  1949. Neither Lewis nor Gordon 
made any effort to restore i t  to operating condition. 

When Pemberton presented himself and his son to Gordon a t  Tabor 
City on 27 October, 1949, for transportation to Roanoke, Virginia, pur- 
suant to his contract with Lewis, Gordon put Pemberton's son, who was 
in a comatose state, upon the cot in the rear compartment of the ambu- 
lance, and permitted Pemberton to occupy the passsnger seat in such 
compartment for the purpose of ministering to his un~:onscious son while 
the rehicle was en route to Roanoke. Gordon closed the door of the 
ambulance before he put the vehicle in motion. Neither Lewis nor 
Gordon warned Pemberton that  the automatic door-locking appliance was 
in disrepair, and that  in consequence there was danger that  the door 
beside his seat would be opened while the ambulance was in motion in 
case the pressure of any part  of his body on the lower and morable end 
of the door-handle caused the door-handle to turn  in the only direction in 
which it could move, i e . ,  upward and forward in an arc, to any appre- 
ciable estent. Inasmuch as the defective state of the automatic door- 
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locking appliance was not visible to a passenger, the defect and the result- 
an t  danger were not open to ordinary observation. 

While the ambulance was "running very fast" along a highway in 
Guilford County, North Carolina, the door beside the seat occupied by 
Pemberton suddenly opened, and Pemberton fell from the ambulance, 
which dragged him along the highway for 300 feet and thereaftcr con- 
tinued on its way for an  additional 300 feet before Gordon brought i t  
to a standstill. As a consequence of the opening of the door and his 
resultant fall, Pemberton suffered injuries, which disabled him mentally 
as well as physically and necessitated the appointment of the plaintiffs 
as his guardians. 

The only witness to see the ambulance a t  the precise moment of the 
accident was Mrs. Rebecca Ward, who said "it appeared to be running 
very fast." The  statement in the majority opinion that  the vehicle was 
proceeding a t  about fifty-five miles per hour a t  that  time is based on the 
evidence of State Highway Patrolman Lane, who testified that  he ques- 
tioned Gordon on the day of the accidcnt and that  Gordon "said he was 
doing about fifty-fire miles an hour." There is nothing in the record to 
indicate that Gordon was seeking to  merit the praise bestowed by the 
Psalmist upon the person "that sweareth to  his own hur t  and changeth 
not" a t  the time he undertook to explain to the patrolman the circum- 
stances surrounding the critical in jury  to his passenger. Inasmuch as the 
rear view mirror afforded Gordon a reflected view of the entire rear 
compartment a t  all times, the fact that  the ambulance overshot the point 
where the door opened by 600 feet before it was brought to a standstill is 
sufficient to warrant  the conclusion that the speed of the vehicle f a r  
exceeded the estimate of its driver. Blashfield's Cyclopedia of Automobile 
Law and Practice, section 6560. 

A. J. Inman testified that he made certain experiments in the ambulance 
in question while the action was being tried in the court below; that  he 
sat in the passenger seat beside the patient's compartment door in the 
rear compartment when the automatic door-locking appliance "was off" 
and the conventional door-catch or latch "was on" ; that  he turned on the 
seat so as to bring his elbow and knee into contact with the door-handle; 
and that "the door opened up" whenever his elbow or knee came into 
contact with the door-handle. 

The majority of the court and I reach diametrically opposite conclu- 
sions on this phase of the case. They hold that  the evidence is wholly 
insufficient in any view to justify a finding that  the defendants breached 
any one of the four specific obligations inherent in their legal duty to 
exercise ordinary care to transport Pernberton safely. 

I f  I read the majority opinion aright, i t  is based on the portion of the 
testimony of H a r r y  Mashburn quoted in the twelfth paragraph of the 
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opinion and these additional considerations : (1) That  the ambulance 
was equipped with the conventional door-catch or latch found on all ordi- 
nary  passenger-carrying automobiles; ( 2 )  that  such conventional door- 
catch or latch was free from defect; and ( 3 )  that  "it is a matter of 
common knowledge that  i t  is this mechanism (i.e., the conventional door- 
catch or latch) that  keeps the door closed while a motor vehicle is in 
motion." 

When the additional considerations motivating the decision of the 
majority are analyzed, they come to this : The evidence compels the single 
conclusion that  the defendants fully performed their legal duty to exercise 
ordinary care to transport Pemberton safely by furnishing an ambulance 
which had no door-securing device whatever except the conventional door- 
catch or latch found on all ordinary passenger-carraying automobiles. I 
am unable to perceive how all the testimony in this cause drives the 
reasoning faculty to this solitary conclusion. A passenger in an  ordinary 
passenger-carrying motor vehicle sits on a soft and comparatively com- 
modious seat, faces to the front, is held in place by the forward motion 
of the conveyance, and is not in virtual contact with the lower and move- 
able end of the inside door-handle. I t  is a f a r  cry from the circumstances 
surrounding the passenger in the ordinary passenger-carrying automobile 
to those which encircled Pemberton in the defendants' ambulance. This 
being true, the evidence admits of the finding that  the conventional door- 
catch or latch was wholly insufficient to keep the ambulance door closed 
while that  vehicle was in motion, even though it may have been sufficient 
to  secure the door of an  ordinary passenger-carrying automobile while it 
was in motion. 

The majority opinion candidly concedes that  the plaintiffs' testimony 
tends to show that  the automatic door-locking appliance "was in a state 
of bad repair" and that  "the defendants admit it was ngt in use" on the 
day Pemberton was injured. The opinion dismissei~ this testimony and 
this admission with the declaration that  they have .TO bearing whatever 
on the question whether the defendants \,reached their legal obligation to 
exercise reasonable care to supply a motor vehicle re:isonably safe for the 
carriage of Pemberton. The declaration of the majority rests on the 
theory that  the automatic door-locking appliance was not designed to keep 
the patient's compartment door closed while the aml~ulance was moving, 
but that, on the contrary, i t  ~ e r v e d  "another purpose." The majority 
does not undertake to tell 11s what this other purpose was, or to explain 
why the manufacturer failed to put similar door-locking appliances on 
the other two doors of the rear compartment, which happened not to be 
adjacent to either of the seats provided for attend,mts. While H a r r y  
Mashburn did testify that  "jar or vibration will not cause the door to 
come unlocked any more so than i t  would on a regular automobile," he 
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did not deny the validity of the plaintiff's theory of the case. H e  said:  
"I never did get i n  . . . and see if I could open i t  with my elbow or my  
knee." 

I n  nip judgment, the tebtimony reasonably warrants this conclusion : 
The manufacturer of the anlbl~lance appreciated the somewhat obvious 
fact that  the conventional door-catch or latch was insufficient to secure 
the patient's compartment door while the passenger seat was occupied by 
a n  attendant, and installed the automatic door-locking appliance for the 
precise purpose of safeguarding an  attendant riding on that  seat from 
the very mishap which befell Pemberton. 

Moreover, the evidence fairly supports these inferences on the present 
phase of the case : 

1. The automatic door-locking appliance was defective, creating the 
danger that  the door adjacent to the seat occupied by Pemberton would 
suddenly open in case the movement of the ambulance caused his body 
to come into forcible contact with the lower and moveable end of the 
inside door handle. 

2. The danger was known to Lewis and Gordon, or had existed for such 
a time that  they would have known of it had they subjected the ambulance 
to reasonable inspection. 

3. The danger was not apparent to Pemberton, who was justifiably 
ignorant of it. Neither Lewis nor Gordon gave Pemberton any warning 
of his peril. 

4. Gordon undertook to carry Pemberton and his son along the high- 
wag a t  an imprudent and unreasonable speed notwithstanding the ten- 
dency of such speed to cause Pemberton's body to come into forcible con- 
tact with the lower and moveable end of the inside door-handle. 

This being tnie, the testimony suffices to establish that  the defendants 
failed to exercise ordinary care to transport Pemberton safely. 

This brings me to the final question whether the evidence is sufficient 
to show the existence of the third essential element of actionable negli- 
gence, namely: That  the failure of the defendants to exercise ordinary 
care to transport Pemberton safely was the proximate cause of his 
injuries. 

The majority of my brethren adjudge with complete finality of convic- 
tion that  this inquiry must be answered in the negative. Their opinion 
lays hold on the evidence that  the inside door handle "had to be pulled'' 
toward the front of the ambulance to open the patient's compartment 
door, and declares that  i t  was logically impossible for any external force 
occasioned by the movement of the ambulance to cause Pemberton's body 
to  push the door-handle in that  direction. 1 entertain grave misgivings 
as to the validity of the thesis that  a judicial tribunal can expect observ- 
ance of the precepts of logic by such an illogical thing as an  accidental 
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external force. I t  can certainly be argued with much show of reason that  
such a force partakes of the nature of the mule, which "don't kick accord- 
ing to no rule." Be this as i t  may, the evidence reveds facts which ought 
to satisfy the logician as well as the jury that  the accident in question 
could have happened in exactly the way in  which the plaintiffs allege i t  
did happen. 

The evidence that  the inside door handle "had to be pulled" toward 
the front  of the ambulance to open the patient's compartment door does 
not imply that  such door handle had to be pulled or pushed directly to- 
ward the front  of the vehicle. Indeed, it could not move in that  precise 
direction. I t s  lower and moveable end traveled in one way only, ie., 
upward and forward in an  arc. As a consequence, the patient's compart- 
ment door could be opened by any pressure which turned the lower and 
moveable end of the door handle upward and forward. Manifestly, such 
a pressure could be caused by a force moving either upward or forward. 
The  notion of the majority tha t  any movement of Pemberton's body was 
necessarily in the direction of the rear of the ambulance ignores various 
important factors. One of them is that Pemberton instinctively pressed 
his body backward towards the front  of the ambulance to counteract the 
tendency of the forward-motion of the vehicle to propel him towards the 
rear, and another is that  the external force occasioned by the motion of 
the ambulance would bounce Pemberton upwards or .~mpel him backwards 
or forwards or sideways, depending upon the origin and direction of the 
force and its interaction with Pemberton's instinctive reaction. These 
things being so, the external force occasioned by the motion of the ambu- 
lance coiild bring I'cmberton's elbow or knee or thigh into forcible con- 
tact with the lower and moreable end of the inside door handle in such a 
manner as to turn such end of the door handle upwards and forwards, 
causing the door to open. 

My brethren assert finally that  the evidence leaves all questions arising 
in the case shrouded in mystery. They say that  i t  is just as reasonable 
to "surmise" that  Pemberton ~ o l u n t a r i l y  opened the door as i t  is to 
'(infer" that  his body was brought into forcible contact with the lower 
and moveable end of the door handle by the movement of the ambulance, 
causing the door to open. 

The testimony discloses that  Pemberton was a mature man in the full 
possession of all his mental faculties before he fell from the moving ambu- 
lance. I t  is certainly not reasonable either to infer or to surmise that  a 
reasonable man will do such an  unreasonable thing as voluntarily to  open 
the rearward-hinged door of a motor vehicle while i t  is being driven along 
the highway a t  a high speed. 

The evidence does not entomb this case among the law's unsolved 
riddles. Indeed, i t  justifies the incontrovertible asscbrtion that  the plain- 
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tiff's ward could not possibly have suffered his disabling injuries had the 
defendants maintained the automatic door-locking appliance in proper 
condition. Moreover, i t  warrants these final inferences on the third 
phase of the case : 

1. The movement of the ambulance brought Pemberton's body into 
forcible contact with the lower and moveable end of the inside door 
handle, causing the door to open and Pemberton to fall from the moving 
ambulance to his injury. 

2. The  mishap was the natural  and probable consequence of the defec- 
tive condition of the automatic door-locking appliance, the neglect of 
Lewis and Gordon to warn Pemberton of the resultant danger, and the 
speed of the ambulance. 

Fo r  the reasons given, the evidence of the plaintiffs is sufficient to 
establish that  Lewis was a private carrier of passengers for hire;  that  
he and his driver Gordon were negligent in that  they failed to exercise 
ordinary care to carry their passenger Pemberton safely; and that  their 
negligence was the sole proximate cause of the injuries sustained by 
Pemberton. 

I n  consequence, I vote to uphold the judgment of the trial court. 

WATSON INDUSTRIES, INC., v. EUGENE G .  SHAW, COMMISSIOXER OF 

REVEXUE OF NORTH CAROLINA. 

(Filed 5 March, 1952.) 
1. Statutes 5 5a- 

Ordinary words of a statute must be given their natural, approved, and 
recognized meaning. 

2. Taxation § 3 G  
Fabricated parts manufactured for, and nsed by the purchaser in the 

erection or construction of radio towers in this State are building materials 
subject to the excise tax of 3%, and taxpayer's contention that each radio 
tower was but a single purchase upon which the tax was limited to fifteen 
dollars is untenable, G.S. 105-187. "Building" and "structure" are synony- 
mous, and a radio tower is a structure within the meaning of the statute. 

3. Same- 
That parts for a structure are practically worthless singly or in combi- 

nations less than required for the unit is immaterial in the levy of sales 
tax, the purchase price being the yardstick by which the tax is to be 
measured. 

4. Same: Constitutional Law § 31- 
The imposition of a sales tax on parts or materials nsed in the erection 

of radio towers, even though such parts are shipped from out of State, is 
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not a burden upon interstate commerce, since a t  the time the tax is as- 
sessed the property has reached the end of its interstate transportation and 
has become a part of the common mass of propertj within the State. 

5. Taxation Q 30- 
An excise tax is a t a s  levied upon the sale or consumption of personal 

property. 

A use tax is a tax on the enjoyment of that which has been purchased. 

No tax is imposed under G.S. 105-220 unless there has been (1) a pur- 
chase of tangible personal property, ( 2 )  from a retailer ( 3 )  for storage, 
use or consumption within this State;  and (4) title to or possession of 
such property passes from the retailer to the purchr~ser. 

The rental price of transcriptions used by a radio station for rebroad- 
casting recorded programs, which transcriptions are  then returned to the 
lessor, is not subject to the tax under G.S. 105-220, since such recostlings 
a re  not in the "possession" of the radio station within the meaning of the 
law. "Custody" and "possession" are  not synonymous, but possession im- 
plies custody with the added present right to contisol and dispose of the 
property a t  the possessor's pleasure to the exclusion of others. 

9. Statutes  8 5a- 
A word or phrase of a statute may not be interpreted out of contest so  

a s  to render i t  inharmonious to the intent and tenor of the act, but must 
be construed a s  a part  of the composite whole arid accorded only that  
meaning which other modifying provisions and the clear intent and pur- 
pose of the act will permit. 

10. Taxation 8 30- 
The words "loan, lease, rental, or license" as  used in G.S. 105-219 ( c )  

must be read in contest in conformity with the intent of the statute to 
impose upon the storage, use, or consumption within this State of tangible 
personal property which has been purchased by a local resident, a use tax 
corresponding to and equalizing the sales tax imposed by G.S. 105, Art. V, 
and the words cannot be enlarged to embrace a transaction under which a 
resident merely leases property for nondestructire or unconsuming use 
and then returns the goods to lessor, so that he has "custody" without 
"possession" within the legal significauce of that term. 

11. Statutes § Sa- 
The legislative intent is the guiding s tar  in the interpretation of a 

statnte. 

12. Statutes § Sb: Taxation 2 3  s- 
Administrative interpretation of a statute can be considered in its con- 

struction only when ambiguity exists, and never can be considered when 
in direct conflict with the clear intent and purpose of the act. 

13. Taxation § 23 % - 
Tax statutes are  to be strictly construed against the State and in favor 

of the taxpayer. 
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APPEAL by both plaintiff and defendant from Stevens, J., October 
Term, 1951, WILSON. 

Civil action to recover excise taxes paid under protest. 
Plaintiff purchased from the Wincharger Corporation of Iowa the 

necessary fabricated parts for the construction of four radio towers. 
Defendant assessed a use or excise tax against the total purchase price of 
such parts a t  the rate of three per cent. Plaintiff paid the tax so assessed 
in excess of $60, under protest. 

Likewise plaintiff regularly receives, under rental contracts, tape re- 
cordings and records of speeches on political, religious, and other subjects 
and of dramatic, musical, and other programs for rebroadcasting by tran- 
scription. The defendant levied and assessed against the total rentals 
paid by plaintiff a use or excise tax a t  the rate of three per cent in the 
sum of $347.70. Plaintiff paid the assessment under protest. 

Thereafter i t  instituted this action to recover back taxes so paid with 
interest. 

When the cause came on for trial, the parties waired tr ial  by jury, 
stipulated the facts and submitted the cause to the court for  consideration 
and decision of the legal questions thereby raised. The stipulated facts 
may be summarized as follows : 

1. The plaintiff is engaged in the radio broadcasting business, broad- 
casting both paid advertising and entertainment programs throughout 
eastern North Carolina and parts of Virginia and South Carolina. 

2. I n  order to  operate its said business, plaintiff, on 4 A u g u ~ t  1947, 
purchased from the Wincharger Corporation of Iowa articles and items 
of tangible personal property costing $26,855.40, which when joined 
together, connected, assembled, ar,d erected a t  plaintiff's location in 
Wilson, resulted in four radio towers, complete with earth anchors and 
mounting plates. Said articles and items, although constituting four 
allotments or four groups of articles or items-one group for each tower- 
were designed to  form and did form four radio towers, and the purchase 
mas made as four radio towers. 

3. The articles so purchased were shipped in  interstate commerce from 
Iowa to Wilson, N. C. They were many in  number, and any one article 
or combination of parts, less than all for one tower, is practically morth- 
less for the reason-they were fabricated especially to form, when joined 
together, four radio towers, and none of said articles are adaptable to 
use for any other purpose. 

4. The total cost to plaintiff of all said articles was $26,855.40, upon 
which amount defendant calculated, charged, and collected a tax of three 
per cent. Plaintiff paid said tax but protested the payment so made, 
except as to  $60, on the contention tha t  for tax purposes i t  had purchased 
only four articles, to wi t :  four radio towers. 
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5. That it is approved procedure for a broadcasting station to bring 
to its listeners ~larious programs by transcription. These transcriptions 
are obtained through rental agreements. The plaintiff had adopted and 
was following this approved procedure. Under the contracts for tran- 
scriptions made by it, the tape recordings and records were shipped to 
plaintiff, used by it for rebroadcasting the recorded programs, and then 
returned to the owners. Under its rental contracts plaintiff was never 
rested with any property interest or right in the records or transcriptions 
used. I t  acquired only the right to play and use them in such manner 
as to broadcast the recorded program, speech, or discussion to its listening 
audience. 

6. The total amount of rentals paid by plaintiff at  the time defendant 
audited its books was $11,589.84. The defendant ca lda ted ,  charged, and 
collected a tax of three per cent upon said sum in the amount of $347.70. 
Plaintiff paid said tax so assessed under protest. 

I t  is admitted that plaintiff has complied with all prerequisite statu- 
tory requirements and has exhausted its administrative remedies and is 
entitled to maintain and prosecute this action. 

The court below concluded, upon the facts agreed, that the articles 
purchased for the purpose of erecting four radio towers constituted, for 
sales or use tax purposes, only four articles, to wit: four radio towers; 
that plaintiff was and is liable to defendant for the use tax in the sum of 
$1 5 on each tower purchased, that is, in the total sum of $60 only; that 
the rentals of transcriptions for rebroadcasting "and their subsequent 
use, storage, or consumption in this State constiluted taxable trans- 
actions" and plaintiff is liable for a use tax in the sum of three per cent 
of the total amount "paid for the licenscb, use or rental thereof." 

I t  thereupon entered judgment that :  (1) plaintijT recover of defend- 
ant $953.84 with interest, excess taxes paid on the purchase of the four 
radio towers, and (2)  plaintiff have and recover nothing on its claim for 
a refund of taxes paid upon the rental of the transcriptions for rebroad- 
casting. 

Defendant excepted to the judgment on the first cause of action that 
plaintiff recover taxes collected on the parts purchased for the erection 
of radio towers and appealed. Plaintiff excepted to the judgment on his 
second cause of action that i t  recover nothing on acccunt of taxes paid on 
the total rental price of transcriptions and appealed. 

Bunn  & Bunn ,  Gardner, Connor & Let?, and John (7. Dawson for plain- 
t i f .  

Attorney-General McMuZlan, Assistant At forneys-General McGalliard 
and Lake for defendant. 
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BARNHILL, J. The plaintiff properly sets forth in its complaint two 
separate and distinct causes of action : (1 )  for the recovery of the alleged 
excess amount paid on the parts purchased for the construction of the 
four radio towers, and (2 )  for the recovery of the taxes paid on the 
rentals for  transcriptions. This serves to clarify and facilitate discus- 
sion of the questions of law raised by the appeals herein. 

Are the fabricated articles or parts  purchased by plaintiff for use in 
the erection of four radio towers building material within the meaning 
of G.S. 105-1871 I f  so, plaintiff was liable for the excise tax assessed 
and collected by defendant. 

The subtitle of that  section of our sales and use tax Act, General Stat- 
utes 105, ,4rt. 5, i s :  "Tax on building materials." The  pertinent par t  
thereof reads as follows : 

"There is hereby levied and there shall be collected from every . . . 
corporation, a n  excise tax of three per cent of the purchase price of all 
tangible personal property purchased or used . . . which shall enter into 
or become a part  of any building or any other kind of structure in this 
State, including all materialy supplies, fixtures, and equipment of every 
kind and description which shall be annexed thereto or in any manner 
become a par t  thereof . . ." The tax collectible on any one article is 
limited to $15. 

None of the parts purchased and upon which a tax was levied come 
within the exceptive provision contained in G.S. 105-157 and, so f a r  as 
the record discloses, no single par t  cost in excess of $500. Likewise, there 
is no suggestion that  the plaintiff purchased four radio towers erected 
and standing in Ion-a which were disassembled merely for the purpose of 
shipment. While the parts were fabricated for use in the erection of 
radio towers, they were first actually assembled and joined together in the 
form of towers after they reached Wilson and vere  delirered to plaintiff 
by the carrier. So then, if the fabricated parts constituted building 
material for  use in building or erecting a ('structure" as that  term is 
used in G.S. 105-187, plaintie was liable for the tax assessed and col- 
lected and was not entitled to recover any part  thereof. 

A "structure" is "something constructed or built." Webster's New 
Int .  Dic., 2nd Ed.;  Jefferson Davis County v. Riley, 130 So. 283 ; Brown 
'. Ci ty  of Decutur, 188 T11. App. 151 ; tha t  which is built or constructed; 
an  edifice or a building of any kind;  in the widest sense any product or  
piece of work artificially built u p  or composed of parts and joined to- 
gether i n  some definite manner. Favro v. S f u f e ,  46 S.W. 932, 73 Am. St. 
Rep. 950; Paye v. City  of Grosse Pointe, 271 N.W. 826. 
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"Building" and "structure" are synonymous. They agree in meaning 
but differ slightly in application. "Structure7' retrtins more frequently 
than the other the sense of something constructed, often in a particular 
way. Webster's Dic. of Synonyms. 

That a radio tower comes within the accepted definition of the term 
"structure" would seem to be beyond question. I n  applying G.S. 105-187, 
we must accord the ordinary words used therein thev natural, approved, 
and recognized meaning. Cab Co. v. Pity of Charlotte, 234 N.C. 572. 
This being true, we are constrained to conclude that the fabricated parts 
purchased by plaintiff for the erection of radio towers constituted build- 
ing material within the meaning of that statute. That the parts, singly 
or in combinations less than are required for the srection of a tower, 
were practically worthless is not material. The purchase price is the 
yardstick by which the tax due is to be measured. 

The contention that the tax imposed constitutes a burden on interstate 
commerce is without merit. At the time the tax was assessable, the prop- 
erty had reached the end of its intemtate transportation and had come 
to rest in this State. I t  then formed a part of the common mass of prop- 
erty within this State. I t  was purchased for use as building material and 
its purchase for such use within this State was taxable under the provi- 
sions of the statute. G.S. 105-187; Johnston v. Gill, Comr. of Revenue, 
224 N.C. 638, 32 S.E. 2d 30; Powell v. Ll~aswe21, C o w .  of Revenue, 210 
N.C. 211, 186 S.E. 326; Benneford v. Silas Mason C'o., 300 U.S. 577, 81 
L. Ed. 814; Monamotor Oil Co. v. Johnson, 292 U.S. 86, 78 L. Ed. 1141; 
McLeod v. Dilworth Co., 322 U.S. 327, 88 L. Ed. 1304. See also Helson 
$ Randolph v. Kentucky,  279 U.S. 245, 73 L. Ed. 68:3. 

I t  follows, therefore, that the court below erred in rendering judgment 
in favor of plaintiff on its first cause of action and the judgment in that 
respect must be reversed. 

G.S. 105-220 reads in part as follows: 
"An excise tax is hereby levied and imposed on ,the storage, use, or 

consumption in this State of tangible personal property purchased from 
a retailer within or without this State . . . for storage, use, or consump- 
tion in this State at the rate of three per cent of the sales price of such 
property regardless of whether said retailer is or is n.ot engaged in busi- 
ness in this State. 

(< . . . 
"Every person storing, using, or otherwise consu:ming in this State 

tangible personal property purchased or received from a retailer . . . 
shall be liable for the tax imposed by this article . . ." 
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The statute, in G.S. 105-219, defines the material terms used in the 
foregoing section. 

" (a)  'Storage' means and includes any keeping or retention of posses- 
sion . . . for any purpose except sale in the regular course of business 
of tangible personal property purchased from a retailer." 

"(b) 'Use' means and includes the exercise of any right or power of 
dominion whatsoever over tangible personal property by a purchaser 
thereof and includes . . . any . . . exhaustion or consumption of tangi- 
ble personal property by the owner or purchaser thereof . . ." 

"(c) The word 'sale' or 'selling' shall mean any transfer of title or 
possession, or both, exchange or barter of tangible personal property, 
conditional or otherwise . . . for a consideration paid or to be paid . . . 
and shall include any of said transactions whereby title or ownership is 
. . . to pass . . . and shall further mean and include any bailment, loan, 
lease, rental or license to use or consume tangible personal property for a 
consideration paid . . . in which possession of said property passes to 
the bailee, borrower, lessee, or licensee . . ." 

''((1) 'Purchase' means the buying of, giving an order for . . . tangi- 
ble personal property as a result of which there occurs a sale or delivery 
of tangible personal property by a retailer to a person for the purpose of 
storage, use, or consumption in this State . . ." 

"(g) 'Retailer' means and includes every person engaged in the busi- 
ness of making sales of tangible personal property . . . for storage, use 
o r  consumption in this State, and every manufacturer, producer, or con- 
tractor engaged in business in this State selling . . . tangible personal 
property for use in this State . . ." 

"( i )  'Tangible personal property' means personal property which may 
be seen, weighed, measured, felt, touched, or  is in any other manner per- 
ceptible to the senses . . ." 

To these definitions contained in the statute we may add that  an "excise 
tax" is a tax levied upon the sale or consumption of personal property. 
Callaghan, Cyc. Law Dic., 2d Ed . ;  Webster's Kew Int .  Dic., 2d Ed.  A 
use tax is a tax on the enjoyment of that  which was purchased. iZlcLeod 
v .  Dilworth Co., supra. 

Thus i t  appears no excise tax is assessable under the terms of G.S. 
105-320 unless there has been (1 )  a purchase of tangible personal prop- 
erty, ( 2 )  from a retailer ( 3 )  for storage, use or consumption within this 
State;  and (4)  title to or possession of such property passes from the 
"retailer" to the "purchaser." Johnston v. Gill, Comr.  of Revenue,  supra. 

The mere statement of the essentials of a taxable transaction under this 
section would seem to  make it apparent that  the contracts between plain- 
tiff and lessors of transcriptions for rebroadcasting do not come within 
the terms of the statute. 
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The lessors are not retailers. They are merely distributors of trans- 
scriptions for rebroadcasting. Nor is the plaintiff the purchaser of 
tangible personal property. I t  merely purchases the right to rebroadcast 
the program, speech, or discussion recorded on a transcription tape or 
record. I n  order that it may make use of its purchase, it is accorded 
temporary custody of the recordings necessary to-that end. Neither title 
to nor possession of tangible personal property passes to it. 

((Custody" and "possession" are not convertible terms. Boafright v. 
State, 51 S.W. 2d 311. 

k y  possession is meant that by which one can esercise his power over 
property at  his pleasure to the exclusion of all othem. ~om&ssion Co. 
v. London, 13 S.W. 513, 7 L.R.A. 403. "Possessior~" means simply the 
owning or having a thing in one's possession and implies the present right 
to deal with property at  pleasure and exclude others from meddling with 
it. S. v. Danser, 144 S.E. 295. Personal property is in the ('possession" 
of a person when it is in his custody and control and subject to his dispo- 
sition. S. 1:. Jones, 213 K.C. 640, 197 S.E. 152. 

But defendant leans heavily upon that part of the definition of "sale" 
contained in G.S. 105-219 (c)  which reads as follows : '(and shall further 

\ ,  

mean and include any bailment, loan, lease, rental or license to use or 
consume tangible personal property for a consideration paid . . . in 
which possession of said property passes to the bailee, borrower, lessee, or 
licensee." This provision, however, may not be lifted out of its context 
so as to universalize its meaning. A word or ~ h r a s e  or clause or sentence - 
may vary greatly in color and meaning according to ]:he circumstances of 
its use. Townc v. Eisner, 245 U.S. 418, 62 L. Ed. 3'72. I t  is axiomatic, 
therefore. that a ~ ror i s ion  in a statute must be construed as a   art of the 
composite whole and must be accorded only that meaning which other 
modifying provisions and the clear intent and purpose of the act will 
permit. I t s  meaning must sound a harmonious-not a discordant-note 
in the general tenor of the law. 

The purpose of this extension of the ordinary meaning of the word 
'(sale" is apparent. I t  is intended to plug a possible loophole in the 
statute by preventing a retailer from evading the provisions of the act by 
camouflaging a sale under the label of bailment, loan, lease, or like term 
when it is intended that in fact both the use and the possession shall pass 
to the bailee, borrower, lessee, or licensee. I t  is not sufficient to embEace 
the transactions here in question. 

Our sales tax statute, G.S. Ch. 105, Art. 5, levies a tax upon the sale 
of tangible personal property in this State by a "rel\ailV merchant as a 
privilege tax for engaging or continuing in the business of a retail mer- 
chant. The compensating use tax, G.S. Ch. 105, Art. 8, here under con- 
sideration, levies a tax upon the storage, use, or consiimption within this 
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State of tangible personal property which has been purchased by a local 
resident from a retailer. I t s  purpose is to remove, in so fa r  as possible, 
the discrimination against local merchants resulting from the imposition 
of a sales tax, and to equalize the burden of the tax on property sold 
locally and that purchased without the State. Johnston v. Gill, Comr. 
of Revenue, supra. 

The intent runs throughout both statutes, which are merely separate 
divisions of the same revenue law, that the tax shall be assessed upon the 
basis of the consideration paid in transactions between retailers and con- 
sumers in which dominion over, possession of, or title to tangible personal 
property is acquired by the "purchaser." The only difference is that in 
the first the tax is upon the sale, and in the second i t  is upon the enjoy- 
ment of the thing purchased. 

The legislative intent is the essence of the law and the guiding star in 
the interpretation thereof. 50 A.J. 200; Mullen v.  Louisburg, 225 N.C. 
53, 33 S.E. 2d 484; Xidki f f  v. Granite Corp., ante, p. 149, and cases cited. 

"Fen7 words are so plain that the context or the occasion is without 
capacity to enlarge or narrow their extension." Crawford, Stat. Constr. 
276, see. 174; Mullen z.. Louisburg, supra. Such is the case here. The 
words ('bailment," '(loan," "lease," "rental," and '(license," as used in the 
definition of "sale," must be so construed as to harmonize with the other 
provisions of the statute and conform to the clear intent of the Legis- 
iature. 

While it is true one of the most significant aids to construction in 
determining the meaning of a revenue law is the interpretation given 
such act by the administrative agency charged with its enforcement, the 
rule has no application here. This for the reason the rule is invoked only 
when ambiguity exists. Under no circumstances will the courts follow 
an administrative interpretation in direct conflict with the clear intent 
and purpose of the act under consideration. Crawford, Stat. Constr. 397 
(see cases cited in note) ; Sutherland, Stat. Constr., 3rd Ed. 310; Gill v .  
Commissioners, 160 N.C. 176, 76 S.E. 203; Boftling Co. v. Shaw, Comr. 
of Revenue, 232 N.C. 307, 59 S.E. 2d 819. 

"It is only in cases of doubt or ambiguity that the courts may allow 
themselves to be guided or influenced by an executive construction of a 
statute. I f  the words of the law are clear and precise, and the true mean- 
ing evident on the face of the enactment, there is no room for construc- 
tion." Black, Interpretation of Laws, 2nd Ed. 305, 50 A.J. 204. And 
this is true no matter how long the administrative construction has been 
followed. Louisville LC AT. I Z .  Co. v. 0. S., 282 U.S. 740, 75 L. Ed. 672. 

Tax statutes are to be strictly construed against the State and in favor 
of the taxpayer. S. z.. Campbell, 223 N.C. 828, 28 S.E. 2d 499; Sabine 
v. Gill, Comr. o f  Revenue, 229 N.C. 599, 51 S.E. 2d 1 ; Henderson v. Gill, 
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Comr. of Revenue, 229 N.C. 313, 49 S.E. 2d 754;  3 Sutherland,  Stat .  
Constr., 3d Ed., 293. 

" In  the interpretat ion of s tatutes  levying taxes, i t  is the established rule  
not to extend their  provisions, by  implication, beyond the  clear impor t  of 
the language used, o r  to  enlarge their  operation so as  to  embrace matters  
not  specifically pointed out. I n  case of doubt  they a r e  construed most 
strongly against the government, and  i n  favor  of the  citizen." Gould v. 
Gozdd, 245 U.S. 151, 62 L. Ed. 211. 

T h e  language used i n  G.S. 105-220 and  related sections of our  sales and  
use tax  Act, when so construed, comprls the conclusion t h a t  the  court  
below erred i n  sustaining the  tax  levied against the  total cost to  plaintiff 
of t h e  r igh t  to  broadcast t ranscript ions furnished it under  contract as  set 
fo r th  i n  i ts  second cause of action. 

W e  have examined the  decisions cited by  defendant to  which we have 
made n o  specific reference. S o n e  of them a r e  sufficiently pert inent  to  
the  question here presented to require discussion. 

T h e  judgment entered i n  the court  below on each cause of action 
must  he 

Reversed. 

GATES SCHOOL DISTEICT COJlJfITTEE, CONPOSED OF M. R. TAYLOR, 
JOHN H. WIGQISS ASD R. G. OWENS, ASD THE FO.LI.OWING ISDI~IDUALLY, 
J .  R. FREEJIAS, J .  S .  EURE, L. J. HAYES, HARR'Y EUEE, D. G. FREE- 
MAN, L. T. HARRELL ASD HOWARD EURE, CITIZESS, RESIDEXTS AR'D 

TAXPAYERS A S D  F'.41'1<0SS O F  THE ABOVE NAMED SCIIOOL DISTRICT HAVING 
CIIILDKEN ASSIGSED TO ASD ATTESDING TIIE SCHOOL OF SAID DISTRICT, AS 

PUPILS, v. THE BOARD O F  EDUCATION O F  GATES COCNTY, COM- 
I ~ O S E D  OF  S. P. CROPS, ~ I I A I R ? . I A N ,  A K D  AIRS. IfARIAX X I S O S  A N D  

LAJIAR BENTOS, ASD W. C. HARRELL, GATES COUSTY SGPERIS.TESDENT 
OF ~ 'UDLIC  ISSTR~CTIOS. 

(Filed 3 JIarch, 1932.) 
1. Scllools 8 3a- 

The comty boztrtl of educntion has the power, with the approval of the 
State Board of Education, to consolidate for administrative or attendance 
purposes n special tax district having no supplemental levy wit11 a non- 
specinl tau district witlioi~t the approval of the voters of the non-special 
t a s  district, Q.S. 115-99. Swli consolidation does not inrolre a tas ,  since 
the boundaries of the special tax district remain. 

2. Same- 
Where a district having n supplemental t a s  to provide a higher standard 

of schools than provided by State support is controlidated with a non- 
special tax district, the supplenlental levy may not be collected unless 
approved by a majority of the qualified voters of the non-special tax 
district. 
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3. Same- 
Since a supplemental tax to provide a higher standard of schools than 

provided by State support may be levied only in districts having a school 
population of fire hundred or more, G.S. 115-361, the question of a supple- 
mental levy does not arise upon the consolidation of a special tax district 
having no supplemental levy with a non-special tax district when the 
consolidated district has a school population of less than five hundred 
pupils, the consolidation being made under the general law, G.S. 115-99, 
and not under G.S. 115-192 or G.S. 115-361. 

APPEAL by defendants from Frizzel le ,  J., at  Chambers in Washington, 
Xorth Carolina, S October, 1951 ; from GATES. 

The pertinent evidence adduced in the tr ial  below and bearing on the 
question of consolidating school districts, may be summarily stated as 
follows : 

1. Pr ior  to 28 .ipril, 1948, Gates County was divided into four school 
attendance districts. Kone of these districts had theretofore authorized 
the levying of a local tax for any purpose. On the above date, Sunbury 
School District of Gates County was created under the provisions of 
Chapter 279, Public-Local Laws of 1937 as amended by Chapter 149, 
Session Laws of 194'7, and subsequent thereto the voters therein approved 
a bond issue for school purposes, and the levying of a tax for the payment 
of the interest thereon and for the retirement of the bonds as they may 
fall due. 

2. On 25 August, 1949, the State Board of Education directed that  
certain elementary and high school children living in  the Gates School 
District should attend the Sunbury school and that  the remainder of the 
high school students in the Gates district be transferred to  Gatesrille 
High School. The remainder of the elementary students (approximately 
75 in number) were directed to attend the school theretofore operated as 
a union school a t  Gates. 

3. On 3 July,  1950, the Gatesrille School District was created under 
the provisions of Chapter 279, Public-Local Laws of 1937, as amended 
by Chapter 149 of the Session Laws of 1947, and the voters in said 
district subsequent thereto approved a bond issue of $125,000 for the con- 
struction of a high school building and gymnasium a t  Gatesville which 
buildings are now under construction and expected to  be completed and 
ready for occupancy before the end of the 1951-1952 school term. 

4. The school building at Gates was constructed in 1925 and is a one- 
story building consisting of ten classrooms and an  auditorium, and is a 
class "C" building. Thiq building, subsequent to an  inspection made on 
or about 23 April. 1951, by an  engineer from the Insurance Department 
of the State of Kor th  Carolina and by an  engineer and architect from 
the Division of School House Planning of the Department of Public 
Instruction of the State of S o r t h  Carolina, was condemned by the Insur- 
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ance Department as being unsafe for use as a school building. The plain- 
tiffs offered evidence tending to show that the building could be put in 
satisfactory condition by the expenditure of not more than $11,000. The 
defendants offered evidence tending to show it would cost from $35,000 
to $50,000 to make the repairs recommended by the engineer of the Engi- 
neering Division of the Insurance Department. 

5. On 28 August, 1951, the County Board of Education of Gates 
County passed a resolution consolidating certain districts as hereinafter 
pointed out, for the following reasons : "Since the Insurance Commission 
has condemned the Gates School building and since the Division of School 
JiEouse Planning and Surveys has recommended that the school building 
be abandoned and the pupils transported to the Gatesville School, the 
Gates County Board of Education is unable to work out any alternative 
except to transport the children to Gatesville School." Whereupon, the 
Board passed a resolution consolidating all that portion of Gates School 
District, consisting of approximately two-thirds thereof in area, by metes 
and bounds, with the Gatesville School District, and the remainder there- 
of, in which area both high school and elementary pupils have been 
attending Sunbury sc21ool since 1949, with the Sunbury School District. 
These consolidations were approved by the State Board of Education on 
6 September, 1951. 

6. I t  is disclosed by the record that the arerage daily attendance for 
the Gates elementary school, consisting of the first eight grades, was 69.6 
pupils during the 1950-1951 school term; that for the term the aggregate 
cost of janitorial serrice, electric current, and fuel, amounted to $17.93 
per child in average daily attendance at the Gates school, and that these 
items cost a total of only $6.85 per child in areragc: daily attendance in 
the other schools in Gateq County; and that since the consolidation and 
transfer of the children from the Gates school to i,he Gatesville school, 
the cost of janitorial serrice, electric current, and fuel at  the Gatesville 
school for the 1951-1052 term, will not be greater than for the 1950-1951 
term; that prior to the aforesaid consolidation and transfer of school 
children from Gates school and for the 1950-1951 tei-m, the State Depart- 
ment of Public Instruction allotted only two teachers to Gates school 
which was composed of the first eight grades, and that two other teachers 
were provided at said school by the Gates community, and that each of the 
four teachers teaching in the Gates school for the 1950-1951 term, were 
forced and required, of a necessity, to teach two full grades or classes, and 
that it is not a desired practice that a North Carolina school teacher have 
the responsibility for more than one grade or class. 

7. I t  appears from the affidavit of the principal of Gatesville school 
that including the children transferred from the Gates school, the Gates- 
ville school now has 288 children enrolled in the elementary department 
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of the school and 104 in the high school department; that  the State of 
North Carolina has allotted to the Gatesville school all the teachers to  
which i t  is entitled, based upon the average daily attendance of the school, 
which allotment includes the two teachers heretofore allotted by the State 
to the school a t  Gates; that  there are no combination classes in the ele- 
mentary grades; and that  the new high school building and gymnasium 
which are under construction on the Gatesville school site, will provide 
classrooms and facilities which will make for greater convenience and 
comfort; that  the present Gatesrille school building is not overcrowded, 
unsafe, or unfit for the housing and teaching of the student body pres- 
ently enrolled in said school. 

8. I t  appears from affidavits filed by the plaintiffs that  the consolida- 
tion has required children to leave their homes earlier in the day and to 
return home later in the afternoon than was the case when they attended 
the Gates school. I t  appears, however, from the affidavit of the County 
Superintendent of Public Instruction, that  the consolidation has resulted 
in no change in  the routing of school buses in Gates County; that  prior 
to the said consolidation and transfer of children, the school buses trans- 
porting children to Gates school were required to arrive a t  the Gates 
school in ample time to  unload the school children so that  the high school 
children from the Gates community could be reloaded on a school bus and 
transported to  the G a t e s d l e  school in time for the opening of the Gates- 
ville school each day, a t  the same hour that  the Gates school opened, and 
that  children attending the Gates school were required to wait in the 
afternoon until the high school children living in the Gates area could be 
transported from Gatesville to  Gates after the close of school each day 
before the children attending the Gates school could be transported to 
their homes, with the result that  considerably more time was required 
to  transport the children living in the Gates community to and from their 
homes than has been required since the consolidation and transfer of the 
children t o  Gatesville. 

The court found as a fact that  the Gatesville and the Sunbury districts 
mere special tax districts and that  the Gates district was a non-special tax 
district, a t  the time of the attempted consolidation, and that  the voters 
in the non-special tax district had not approved the consolidation. Upon 
this finding, the court held that  the defendant Board was without power 
and authority in law to order the consolidation of a special tax district 
and a non-special tax district. The  court, thereupon, entered an order 
restraining the defendant from continuing the attempted consolidation 
and abandoning the operation of the Gates school. The order, howerer, 
to go into effect only after a reasonable time for making the necessary 
repairs to the Gates school building. The cause was retained for further 
orders of the court. 
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The defendants excepted to this order and appealed to the Supreme 
Court, assigning error. 

Godwin & Godwin for defendant ,  appellant. 
J o h n  A. Wi lk inson  and H.  S .  W a r d  for p l a i n t i f ,  appellee. 
Attorney-General McMul lan  and Assistant Attorney-General Love for 

the S ta te  Board of Education,  Amicus  Curiae. 

DENNY, J. A non-special school tax district may be consolidated with 
a special tax district, without the approval of the voters of the non- 
special tax district when the consolidation is for  adniinistrative or attend- 
ance purposes only and does not involve a supplemental tax. 

I n  the case of Board of Education v. B r a y ,  184 N.C. 484, 115 S.E. 47, 
which involved the consolidation of a special tax  district with three non- 
special tax districts for  the purpose of creating a new special tax district, 
Stacy ,  J. (later Chief Jus t ice ) ,  in speaking for the Court, said : "Indeed, 
for  the bare purpose of consolidation, no election it; necessary under the 
general law. C.S. 5473. The county board of education in any county 
may, however, i n  its discretion, ask for an  election on the question of 
consolidation or the new formation of a district, and submit the question 
of a special tax or the issuance of bonds a t  the same time, but i t  is not 
required to  do so. C.S. 5526." 

I t  will be observed that  the general lttw, C.S. 547,3, with respect to the 
consolidation of school districts, a t  the time the above case was decided, 
read as follows: "The county board of education is hereby authorized 
and empowered to redistrict the entire rounty or an;y par t  thereof and to 
consolidate school districts wherever and whenever in  its judgment the 
redistricting or the consolidation of districts will better serve the educa- 
tional interests of the township, or the county, or any par t  of the county." 

The  essential parts of the above statute, now codified as G.S. 115-99, 
are still in full force and effect. I t  has been amended, however, so as to 
require the approval of the Sta te  Board of Education whenever school 
districts are consolidated; and to provide that  "existing schools having 
suitable buildings shall not be abolished until the county board of educa- 
tion has made ample provisions for transferring all children of said 
school to some othcr school in the consolidated district." Kreeger u. 
Drummond,  ante, 8, 68 S.E. 2d 800. 

The appellees argue and contend that  the attempted consolidation com- 
plained of herein is violative of the provisions contained in  G.S. 115-192 
and G.S. 115-361. 

The  consolidation, pursuant to the resolution passed by the Board of 
Education of Gates County on 28 August, 1951, and approved by the 
State Board of Education on 6 September, 1951, could have the effect 
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only of consolidating a portion of the Gates non-special tax district with 
the area contained in the Gatesville special tax district for administrative 
or attendance purposes. 

I t  should be kept i n  mind that  the provisions contained in G.S. 115-192 
were enacted a t  a time when there were practically no  restrictions on the 
power of a school district to vote special taxes for bonds or supplemental 
purposes. Now, a supplement may not be voted in a school district unless 
i t  is an  administrative unit that  contains a school population of five 
hundred (500) or more. And since the present school enrollment of the 
Gatesville school, including the children transferred from the Gates 
school, is less than  four hundred, the provisions, with respect to a special 
tax for supplemental purposes, contained in G.S. 115-192 or in G.S. 
115-361, have no bearing on the present consolidation. 

School districts created by the county boards of education of the various 
counties of the State, subject to the approval of the State Board of Edu- 
cation, exist for  administrative or attendance purposes only. G.S. 115-99 
and G.S. 115-352. Special tax districts, for the purpose of issuing bonds 
or voting a supplemental tax, must comply IT-ith certain statutory require- 
ments not essential for the creation of an  administrative unit. G.S. 
115-192 and G.S. 115-361 ; Chapter 279, Public-Local Laws of 1937. and 
the amendments thereto. 

I t  is true that  where an adrninistratire unit has voted a supplemental 
tax in order to operate schools of a higher standard than that provided 
by State support in an  administratire unit having a school population of 
500 or more, pursuant to  the provisions of G.S. 115-361, neither a nontax 
district nor any part  thereof may be consolidated with cuch administra- 
tive or tax districts, without losing the right to levy its then existing 
supplemental tax (Biz,ens I > .  Board of Educat ion,  187 X.C. 769, 122 S.E. 
546), unless an election is held in the territory to be added and the ma- 
jority of those who voted in huch election voted in faror  of the proposed 
tax. And the tax authorized must be equal to the supplemental t a s  pre- 
viously authorized in the administrative unit, including any tax levied 
therein to  meet the interest and sinking fund of any bonds theretofore 
issued by the district proposed to be enlarged. P e r r y  c. Conzrs., 183 5 . C .  
387, 112 S.E. 6 ;  Irirks r .  C'omrs., 183 N.C. 39-1, 112 S.E.  1 ;  Barttes 2.. 

Comrs.,  184 X.C. 325, 11-1 S.E. 398; 17nnn v. Comrs., 185 F.C. 168. 116 
S.E. 421; Blue v. T r u s t e ~ s ,  187 X.C. 431, 122 S.E.  19. 
d tax of this character cannot be levied in this State u n l ~ s s  i t  has heen 

approved by a majority of the l-oters who voted in f a ~ o r  of such tax in 
an election duly held as provided by law in the a r m  in which the t a s  i; to 
be levied. Con~equently, when an area is consolidated with an  adminis- 
trative unit that  has voted a supl~lemt.ntal tax and no election has been 
held in the area added to or ronsolidated with such administrative unit, 
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then no supplemental tax can be legally levied in any part of the consoli- 
dated area. Perry v. Comrs., supra;  Bivens v. Board of Educat ion,  
supra. 

The consolidation complained of herein, however, does not involve a 
tax. The consolidation was not effected pursuant to the terms of the act 
under which the special tax district was created for the purpose of issuing 
bonds, but under the general law, G.S. 115-99. The boundaries of the 
special tax district remain the same and the local tax duly authorized 
therein for the payment of the principal and interest on its bonds, is in 
no way jeopardized or affected by the consolidation. Furthermore, the 
taxpayers in this special tax district are not protesting the consolidation. 

I f  it should be held as a matter of law that a con~~olidation for admin- 
istrative or attendance purposes, such as that involved herein, could not 
be made, then in many instances, no doubt, county boards of education 
and the State Board of Education would be compelled to maintain numer- 
ous small elementary schools contrary to the established policy of the 
State with respect to consolidation. The wisdom of that policy is not 
involved in this appeal, but only the interpretation of the law with respect 
to the power of the Board of Education of Gates County, with the ap- 
proval of the State Board of Education, to make the consolidation in- 
volved in this action. 

I n  view of the conclusion we have reached, the restl-aining order entered 
in the court below will be dissolved, and the cause i:3 remanded for such 
other and further proceedings as may be necessary for a proper disposi- 
tion of the case not inconsistent with this opinion. 

Error and remanded. 

MARY GAFFORD v. WILLIAM HERBERT PHELPS. 

(Filed 5 March, 1952.) 

1. Divorce and Alimony § 21: Constitutional Law 9 28- 
Where a resident of this State appears in his wife's action for divorce 

instituted in the state of her domicile, the decree of divorce is binding 
on our courts under the full faith and credit clause, but provision of the 
decree awarding custody of their child who was domiciled here and not 
present in that state at  the time the decree was entered, is not binding 
on our courts, since the foreign court had no jurisdiction of the child. 
Art. IV, sec. 1, Constitution of the United States. 

2. Divorce and Alimony 8 19- 
Agreement of the parties to a divorce action in regard to the mainte- 

nance and custodp of a child of the marriage is not binding upon the courts. 
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The welfare of the child is the paramount consideration which must 
guide the court in making an award of custody. 

Where the trial court finds that both the mother and the father are 
suitable persons to have the custody of their child, but further finds that 
the child had not been happy when in the custody of her nonresident 
mother and looked with dread upon returning to her mother's home, that 
the child was sensitive and that it was to the child's best interest to live 
in the home of her father, the court properly awards the custody of the 
child to the father in furtherance of the welfare of the child. 

5. Appeal and Error 8 40d- 
Where the court's findings of fact are supported by evidence, exceptions 

to the findings cannot be sustained. 

6. Divorce and Alimony 5 1 9 -  
Where the court upon proper findings awards the custody of a child to 

its resident father as being in the best interests of the child, a provision 
in the order permitting the child's nonresident mother to have custody of 
the child in her home for a part of each year must be stricken, since the 
court should not permit the child to be removed from the State by a person 
to whom unqualified custody has not been awarded. The court may, in its 
discretion, make prorision that the nonresident mother might visit the 
child in this State under such conditions and circumstances as the court 
may deem proper. 

APPEAL by petitioner and respondent from B o n ~ ,  ,I., at  Chambers in 
Nashville, Nor th  Carolina, 10 Korember, 1951. From WA~HIKQTON. 

This is a proceeding instituted under the provisions of G.S. 50-13, to 
obtain custody of a child pursuant to the provisions contained in a divorce 
decree previously entered in the State of Alabama. I n  the hearing 
below, the court found the following facts : 

"Petitioner and respondent were married to each other in Washington 
County, North Carolina, on September 20, 1941. Their  child, Linda 
Dianne Phelps, was born in said county and state on April 14, 1943 and 
the three of them continued to reside there until the fall of 1944 when 
they went to Alabama, petitioner's native state, and there lired until 
respondent entered the military service in April 1945 after  which peti- 
tioner and the child went to l i re  with respondent's mother in Plymouth, 
N. C. Respondent was discharged from military service in  November 
1946 and thereafter lived with petitioner and the child in Plymouth, 
N. C. until September 1947, a t  which time petitioner and respondent 
separated and petitioner, after remaining in Plymouth for a short time, 
went to her native State of Alabama, leaving the child with respondent 
in Plymouth, N. C., where said child continued to live until May 1950. 



220 I N  THE SUPREME COURT. 1235 

"On June 18, 1948 petitioner and respondent entered into a written 
agreement in Mobile County, Alabama, under the terms of which respond- 
erlt was to have custody of the child during the schcol time of each year 
and petitioner was to have custody of her during non-school time, subject 
to the provision that if petitioner subsequently remarried she should 
have the right each year thereafter to elect whether she would take cus- 
tody during the school time or non-school time. On June 19, 1948 peti- 
tioner filed a complaint in the Circuit Court of Mobile County, Alabama, 
attaching thereto the aforesaid custody agreement, and therein prayed 
for an absolute divorce from respondent and for cu~~tody of the child in 
accordance with the said agreement. On the same date, respondent, being 
present in the State of Alabama, filed in the said court a written answer 
and waiver and thereby voluntarily submitted himseif to the jurisdiction 
of the said court. 

"On June 25, 1948 said court rendered a decree of absolute divorce and 
awarded custody of the child in accordance with the aforesaid agreement 
of the parties. The child, Linda Dianne Phelps, was not present in the 
State of Alabama at the time of the rendition of the aforesaid decree nor 
at  any other time for about 3 years prior thereto . . . 

"On or about October 31, 1948 petitioner married Ralphton Gafford 
and now lives with him in Chickasaw, Alabama. There are no children 
of this marriage. Subsequent to the aforesaid decree of divorce respond- 
ent married Gwendolyn Ward and now lives with her in Plymouth, N. C. 
One child has been born to this marriage and now lives with respondent 
and his present wife. 

"In May 1950 petitioner for the first time since her separation from 
respondent took the child, Linda Dianne Phelps, to live with her and her 
present husband in Alabama where said child continued to live until about 
June 19, 1951 when respondent took her back with him to Plymouth, 
N. C. where she has since remained. On or about September 3, 1951 
petitioner, having elected to take custody of the child for the school year, 
came to Plymouth and sought to take said child back home with her but 
was prevented by respondent from doing so. 

"Respondent is a man of good character, is gainfu'lly employed and is 
held in high esteem by the people of his community. His present wife is 
a woman of education and refinement and bears an excellent reputation. 
They maintain a good home in which there is a religious atmosphere and 
are caring for Linda Dianne Phelps in a proper manner. There is mutual 
love and affection between them and said child is happily situated. She 
is attending a good school and is being reared in a wholesome environ- 
ment. 

"Petitioner is a woman of good character and has a good husband. 
While the affidavits do not particularize on this point i t  does appear with- 
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out contradiction that they maintain a good home in the State of Alabama 
and are in a position to give the child proper educational and material 
advantages but she has not been happy with them and looks with dread 
upon the prospect of returning to their home. The court is of the opinion 
that this attitude of the child has not been produced by any prejudicial 
teaching 011 the part of the respondent and his wife. I t  appears that she 
is a child of a sensitive nature and is not compatible with petitioner and 
her present husband while there is great compatibility between the said 
child and respondent and his present wife who, it appears, is especially 
qualified by nature and training to understand and administer to her 
peculiar spiritual and emotional needs. The child has spent the greater 
part of her life in Plymouth and is no doubt more familiar with the 
people and surroundings there than she is with those obtaining at the 
place of petitioner's residence. 

"While the court does not find that petitioner is unfit to have custody 
of the said child, it finds that respondent is a fit and suitable person to 
have her custody and after careful consideration has reached the conclu- 
sion and finds that the welfare of said child would be promoted by award- 
ing custody of her to respondent with reasonable provision for her visita- 
tion with petitioner." 

Upon the foregoing findings of fact, the court awarded the custody of 
the child, Linda Dianne Phelps, to the respondent, William Herbert 
Phelps, but directed that the petitioner, Mary Gafford, was to be allowed 
to take said child to her home in Alabama and keep her from June 15th 
to August 15th of each year commencing with June 15, 1952. The judg- 
ment further provided that since the provision for visitation involved 
taking the child out of the jurisdiction of the courts of this State, the 
petitioner, before she is to be allowed to exercise the aforesaid priviIege 
of visitation shall execute and file with the Clerk of the Superior Court 
of Washington County a bond in the sum of $500 with sufficient surety 
to be approved by said Clerk, conditioned upon the return of said child in 
accordance with the terms of the judgment. 

The petitioner and respondent dppealed to the Supreme Court, assign- 
ing error. 

1V. L. W h i t l e y  for petit ioner.  
B a i l e y  & B a i l e y  for respondent.  

DEXKP, J. We shall first consider and dispose of the petitioner's 
appeal. 

The petitioner insists that she is entitled to the custody of her child 
pursuant to the provisions of the decree heretofore entered in her action 
for divorce in the State of Alabama. Therefore, the question for determi- 
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nation is simply this: I s  a decree entered in  a court of competent juris- 
diction, in a sister state, awarding the custody of a child, domiciled in this 
State, valid and enforceable under the full faith and credit clause of the 
Constitution of the United States, Art. IV, see. 1, where custody was 
awarded in accordance with a written agreement duly executed by the 
parents of the child and filed with the court? 

Linda Dianne Phelps was not domiciled in the Stai;e of Alabama at the 
time the bonds of matrimony were dissolved between her parents in the 
Circuit Court of Mobile County, Alabama, on 25 June, 1948. Therefore, 
the decree awarding her custody is not enforceable under the full faith 
and credit clause of our Federal Constitution. 27 C.J.S., Divorce, section 
333 (c),  page 1299; State ex rel. Rusco v. Rasco (Fla.), 190 So. 510; 
Elliott v. Elliott, 181 Ga. 545, 182 S.E. 845; Callalzan r .  Callahan, 296 
Ky., 444, 177 S.W. 2d 565 ; Wilson v. Wilson, 136 V ~ I .  643, 118 S.E. 270. 

When a child is not within the jurisdiction of the court, such court is 
without power to make an order awarding the child's custody. Buwowes 
v. Burrowes, 210 N.C. 758, 188 S.E. 648; Coble v. Coble, 229 N.C. 81, 
47 S.E. 2d 798; Sadler v. Sadler, 234 N.C. 49, 65 S.E. 2d 345. See Anno. 
4 A.L.R. 2d 25. Moreover, a contract between divorced parents as to the 
custody and maintenance of their children, is not binding on the courts. 
17 Am. Jur., Divorce and Separation, sec. 682, page 516; 27 C.J.S., 
Divorce, section 311, page 1177; I n  re Albsrtson, 205 N.C. 742, 172 S.E. 
411; Story v. Story, 221 N.C. 114, 19 S.E. 2d 136; S. v. Duncan, 222 
N.C. 11,21 S.E. 2d 822; E'ortson v. Fortson, 195 Ga. 750, 25 S.E. 2d 518. 

The welfare of the child should be the paramount f consideration which 
guides the court in making an award of custody. Ila re Alderman, 157 
N.C. 507, 73 S.E. 126; Clegg v. Clegg, 186 N.C. 28,118 S.E. 824; Tyner 
v. Tyner, 206 N.C. 776, 175 S.E. 144; Pappas v. Pappas, 208 N.C. 220, 
179 S.E. 661; Story v. Story, supra; Ridenhour v. Ridenhour, 225 N.C. 
508, 35 S.E. 2d 617; Brake v. Brake, 228 N.C. 609, 46 S.E. 2d 643; 
Hnrdee v. Mifclzell, 230 N.C. 40, 51 S.E. 2d 884. 

Furthermore, if the child in controversy had been domiciled with her 
father in Alabama at the time the decree, referred to herein, was entered 
in that State, and she and her father had l~ecome don1ic:iled in Washington 
County, North Carolina, the Superior Court of that county would have 
jurisdiction to hear and determine questions as to hm custody and wel- 
fare when properly presented. G.S. 50-13 ; I n  re dldermnn, supra; In  re 
Biggers, 228 N.C. 743, 47 S.E. 2d 32; Phipps c. Vannoy, 229 X.C. 629, 
50 S.E. 2d 906; Boone z.. Boone, 132 F. 2d 14, Cert. denied, 319 U.S. 762, 
63 S. Ct. 1319, 87 L. Ed. 1713; Boone v. Boone, 150 F. 2d 153, 80 U.S. 
App. (D.C.) 152. 

The petitioner contends that the Alabama judgmeni; cannot be valid in  
so far as it dissolves the bonds of matrimony, and at the same time invalid 
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and unenforceable in so f a r  as i t  purports to award custody of the minor 
child of the marriage. This contention is without merit. 

I n  the case of I n  re Biggers, supra, decided on appeal from the Superior 
Court of Cabarrus County, this Court held that  where the husband insti- 
tuted a divorce action in  the State of Florida, and the wife entered an  
appearance and filed an  answer, the parties were bound by the decree in 
so f a r  as i t  dissolved the marriage;  and that  such decree was valid in  this 
State under the full fai th and credit clause of the Constitution of the 
United States. However, Devin, J. (now Chief  Just ice) ,  in speaking for  
the  Court, said:  "But i t  does not necessarily follow as a corollary there- 
from that  the decree of the Florida court awarding the custody of the 
children . . . is binding upon the courts of North Carolina. That  
decree, in so f a r  as it operates upon the children, has no extra-territorial 
effect. I n  re Alde~man, 157 N.C. 507, 75 S.E. 126, 39 L.R.A. N.S. 988. 
So that, if these children were a t  the time of the decree, or hare  since 
become and were a t  the time of the hearing below, residents of North - 
Carolina and within the jurisdiction of the court in which relief on their 
behalf was sought, the Superior Court of Cabarrus County was not with- 
out  authority or power to hear and determine questions as to their cus- 
tody and welfare when properly raised.'' 

The petitioner excepts to  certain findings of fact by the court below. 
However, an  examination of the record discloses tha t  such findings are 
supported by competent evidence. Hence, these exceptions are o~erru led .  . . 

The judgment of the court below, in so f a r  as i t  awards the custody of 
the child, Linda Dianne Phelps, to the respondent, William Herbert 
Phelps, will be upheld. 

The court below, after awarding custody to the respondent, imposed a 
condition which permits the petitioner to take the child to her home in 
Alabama and keep her from 1 5  June  to 15 *lugust of each year com- 

e mencing with June ,  1952, and imposed upon the respondent liability for 
all reasonable exnenses involved i n  returning the child to North Carolina. - 
including the petitioner's expenses both waps. I n  lieu of paying such 
expenses, the respondcnt may, a t  his option and upon notice to the peti- 
tioner, go to  pctitioner's home and bring the child back with him. The 
respondent excepts to the above pl.orisi&s of the order. The exception 
is well taken and will he sustained. I n  re DcFortl, 226 N.C. 189, 37 S.E. 
2d 516. 

I n  the case of Harris 2 ' .  H a w k ,  115 K.C. 587, 20 S.E. 187, this Court 
said: "It does not appear that  the mother . . . is in anywise more suit- 
able than the father. The father is domiciled in this S ta te ;  the mother 
is  a nonresident. r n d e r  these circumstances, unIess more shall appear, 



224 I N  T H E  S U P R E M E  COURT. [235 

the custody should remain with the father. The Court certainly would 
not, upon these facts, award the custody to a person out of the State. T o  
award the custody alternatively to the father and the nonresident mother 
would be to place the child out of the jurisdiction cf the Court, so that  
it would be impossible to enforce so much of the decree as directs the 
return of the child to the father after the specified time. The bond might 
possibly secure the payment of damages, but not the return of the child. 
The Court, under special circumstances, may allow an infant ward to go 
out of its jurisdiction, but i t  will not abdicate its functions, and upon the 
state of facts here appearing take the child from a father of good charac- 
ter, who is taking every proper care of it, and place it out of the reach of 
its process and beyond its control." 

The respondent was found by the court below to be a fit and suitable 
person to have the custody of the child. On the other hand, while the 
court found that  the petitioner is a good woman, and has a good husband ; 
that they maintain a good home in l\labama and are in a position to give 
the child proper educational and material advantages, i t  also found that  
the child "has not been happy with them and looks with dread upon the 
prospect of returning to their home . . . I t  appears xhat she is a child of 
sensitive nature and is not compatible with petitioner and her present 
husband while there is great compatibility between the said child and 
respondent and his present wife who, i t  appears, is especially qualified by 
nature and training to understand and administer to her peculiar spirit- 
ual and emotional needs." 

I t  is clear that  the unusual conditions and circumstances which 
prompted the court to find that i t  was for the best interest of the child or  
children to be awarded to a nonresident, in the case of I n  re N ~ n n s ,  176 
N.C. 307, 97 S.E. 39, and C'legg v. Clegg, 187 N.C. 720, 122 S.E. 756, are 
not present in this proceeding. "In a proceeding of' this nature, in the 
absence of unusual circumstances. the court should not enter an order 
which permits an infant to be remored from the S h t e  by one to whom 
unqualified custody has not been awarded. Harris  I?. Harris ,  115 N.C. 
587; In  re Turnel., 151 N.C. 474, 66 S.E. 431; Pnqe I * .  Page, 166 N.C. 90, 
81 S.E. 1060; P n p  1 . .  Page, 167 N.C. 350, 83 S.E.  627; TYalkev 2,. 

Wallcer, 221 X.C. 751." In re DeFord, supra. 
So much of the judgment below as the petitioner to take the 

child out of the State, must be stricken. I n  lieu thereof, the court, in its 
discretion, may make provision for the petitioner to visit her child in this 
State under such conditions and circumstances as the court mav deem 
proper. In re DeFord, supra. 

Modified and affirmed. 
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BRYCE E. NEAL, EXECUTOR OF THE ESTATE OF WILLIE BENNETT NEAL, 
DECEABED, V. ATLANTIC GREYHOUND CORPORATION. 

(Filed 5 March, 1952.) 
Appeal and Error $401- 

The Supreme Court will not attempt to chart the course of the trial 
upon appeal from an order denying motion to strike, and will not disturb 
the order when it does not appear that the allegations attacked are not 
germane, certainly when appellant can fully protect its rights by objections 
to the evidence and to the issues. 

APPEAL by defendant from Pless, J., a t  September Term, 1951, of 
FORSYTII. 

Civil action heard upon a motion to strike various parts  of the com- 
plaint. 

The plaintiff's testate allegedly suffered fatal  injuries on 20 October, 
1950, in a collision occurring a t  Madison, N. C., between a private auto- 
mobile i n  which the testate was riding and a passenger-carrying motor 
bus owned and operated by the defendant. The complaint undertakes to 
state two causes of action against the defendant, one for damages for the 
wrongful death of the testate, and the other for damages for the pain and 
suffering of the testate during the period between the in jury  and the 
death. H o k e  v. Greyhound Corp., 226 K.C. 332, 38 S.E. 2d 105. The 
defendant moved to  strike eleven separate portions of the complaint for 
irrelevancy and redundancy under G.S. 1-153. Judge Pless entered an  
order denying the motion in its entirety, and the defendant appealed, 
assigning error. 

R a t c l i f ,  Vaughn, Hudson ,  Ferrell & Carter  for plaintiff ,  appellee. 
Deal, Hutch ins  '6 Minor  for de fendanf ,  appellant.  

ERVIN, J. N O  good purpose will be served by our analyzing in detail 
the various allegations of the complaint challenged by the motion to 
strike, or by our attempting to chart  in advance the course of the trial in 
the court below. I t  is altogether likely that  most of the questions which 
counsel debate before us with marked earnestness and manifest research 
d l  fall by the wayside when the cause is heard on its merits in the Supe- 
rior C'ourt. We cannot sce clearly a t  this stage of the action that  the 
allegations under attack have no possible bearing on the subject matter 
of the litigation. 71 C.;T.S., Pleading, section 474. Besides, i t  is appar- 
ent, we think, that  the defendant can fully protect its legal rights in the 
premises by objections to testimony and objections to the submission of 
issues. Hinson v. B r i f f ,  232 N.C. 379, 61 S.E. 2d 185. Fo r  these rea- 
sons, the order denying the motion to strike will not be disturbed. 

Affirmed. 
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STATE v. FRED T. MILLS. 

(Filed 5 March, 1952.) 
1. Criminal Law § 40a- 

The witness, in reply to a question as to the defendant's general char- 
acter, stated that it was good "with the exception of dealing in whiskey." 
Held: The answer is not a proper subject of exception, since a witness may 
voluntarily qualify and explain his character testin~ony. 

2. Intoxicating Liquor fj 9d- 
Evidence in this case held sufflcient to support ;I verdict of guilty of 

unlawful possession of intoxicating liquor for the purpose of sale. 

APPEAL by defendant from B~bbit t ,  J., and a jury, Regular September 
1951 Criminal Term, MCDOWELL. 

The defendant was found guilty by a jury of the unlawful possession 
of intoxicating liquor for the purpose of sale. All other counts in the 
bill of indictment were disposed of by judgment as of nonsuit. 

Attorney-General iWcMu2lan and Assistant Attorney-General Bruton 
for the State. 

I. C. Crawford, Robert R. Reynolds, and Lawrence C.  Stoker for de- 
fendant, appellant. 

VALEXTINE, J. A witness for the State was asked if he knew the 
general character and reputation of the defendant. He  replied: "It is 
good with the exception of dealing in whiskey." 

I t  is well settled in  this jurisdiction that a witness, who is questioned 
only as to defendant's general character, may qualify and explain his 
answer. S. v. illcLazuho.rn, 195 N.C. 327, 141 S.E. 883; S. v. Saleeby, 
183 N.C. 740,110 S.E. 844; S. v. Mills, 184 N.C. 694,114 S.E. 314; S. v. 
Reagan, 185 N.C. 710, 117 S.E. 1 ;  S. v. Fleming, 194 N.C. 42, 138 S.E. 
342; S. v. Pridgen, 194 N.C. 795, 139 S.E. 601; S. v. Butler, 177 N.C. 
585,98 S.E. 821; Stansbury, N. C. Evidence, Sec. 114. 

There was sufficient evidence to support the verdict of guilty upon the 
charge of unlawful possession of intoxicating liquor for the purpose of 
sale. 8. v. Carlson, 171 N.C. 818, 89 S.E. 30; S. v. Mann, 219 N.C. 212, 
13 S.E. 2d 247 ; IS. v. Johnson, 220 N.C. 773,18 S.E. 'ad 358 ; G.S. 15-173. 

Hence, the judgment of the court below must stand. 
No error. 
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EYELTN T. RICE, ADMINISTRATRIX OF WILTON A. RICE, DECEASED, V. 

CITY OF LUMBERTON. 

(Filed 19 March, 1952.) 
1. Trial § 22& 

On motion to nonsuit, defendant's eridence is not to be considered except 
when not in conflict with plaintiff's evidence, in which event i t  may be con- 
sidered to explain or make clear that  which has been offered by plaintiff. 

2. Trial 8 22a- 
On motion to nonsuit, plaintiff's evidence and so much of defendant's evi- 

dence a s  is favorable to plaintiff or tends to explain and make clear plain- 
tiff's evidence, will be considered in the light most favorable to plaintiff. 

3. Municipal Corporations § 1% 
A municipal corporation in distributing electricity for profit is regarded 

as  a private corporation, and in such capacity is liable to persons injured 
by the actionable negligence of its servants, agents and officers. 

4. Electricity kj & 
An electric company is under duty to exercise that  degree of care which 

an ordinarily prudent man would exercise in dealing with such a dangerous 
instrumentality, which care, in regard to high voltage wires carrying a 
lethal current, is the utmost care and prudence consistent with the practi- 
cal operation of its business. 

When a n  electric company has notice of a broken wire i t  is under duty 
to repair i t  within a reasonable time under the circumstances; but when 
the wire carries a high voltage and the circumstances a r e  such that a 
reasonably prudent man mould immediately cut off the current, i t  is under 
duty to do so and to keep the current off until proper precautions are  taken 
to prevent danger to persons or property. 

6. Same--Evidence of negligence of electric company i n  failing t o  tu rn  off 
current  af ter  notice of broken wire held sufficient f o r  jury. 

Plaintiff's intestate was electrocuted by current from a primary high 
voltage wire which had fallen in his yard during a thunderstorm. The 
evidence tended to show that  some twenty-five or thirty minutes prior to 
the fatal accident, intestate's nest  door neighbor had telephoned defend- 
ant's power station and reported to its superintendent that  there "was a 
wire down" on the street and that the lights were out, that  a second call 
was made after the accident, and that  linesmen arrived some forty-five 
minutes after the first telephone call. The evidence further disclosed that  
current along the line serving this section could have been turned off im- 
mediately by a switch in the power station. Held:  The evidence mas sufli- 
cient to be submitted to the jury on the issue of negligence of the power 
company, and nonsuit was improvidently entered. 

7. Kegligence ll- 

A person sui jui-is is under duty to exercise that  degree of care for his 
own safety which is commensurate with the obvious danger. 
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8. Electricity 10- 
The evidence tended to show that intestate came out of his house to help 

his father, who had been knocked down by current just after driving up 
in an automobile, that it was dark, that a high voltage wire had become 
entangled under the automobile, that intestate was not warned by a pas- 
senger in the car until he was "right against the  automobile," and that 
intestate was electrocuted when he came in contact with the car or wire. 
Held:  The evidence does not show contributory neg1.igence as a matter of 
law on the part of intestate. 

APPEAL by plaintiff from W'illiams, J., at May Term, 1951, of ROBESOK. 
Civil action to recover damages for alleged wrongful death. 
The record on this appeal discloses these facts tc be uncontroverted : 

(1)  Wilton A. Rice, intestate of plaintiff, domiciled in Robeson County, 
North Carolina, came to his death on night of 18 May, 1950, when he 
came in contact with an electric wire in  the front yard of his home out- 
side, and east of the corporate limits of the town of Lumberton, North 
Carolina. ( 2 )  Plaintiff Evelyn T. Rice has been duly qualified as admin- 
istratrix of the estate of Wilton A. Rice, deceased, and summons in this 
action was issued 8 September, 1950. ( 3 )  The city of Lumberton, located 
in said Robeson County, is a municipal corporation engaged not only in 
the usual duties and activities pertaining to such oorporations, but, in 
addition thereto, in furnishing electric energy for hire to patrons within 
and outside its corporate limits,-the current being purchased by i t  from 
Carolina Power and Light Company. (4)  Prior to 38 May, 1950, said 
town had purchased the wires, instruments and attachments, which had 
been used by private ownership, to distribute to retail customers electric 
energy outside of its corporate limits for gain. And (5)  prior to and on 
said date Wilton A. Rice lived in a residence which was supplied with 
electricity by defendant for gain. 

Plaintiff alleges in her complaint that on the evening of 18 May, 1950, 
while her intestate was at  his home, his attention was called to his front 
yard, where an automobile had driven up, and he went immediately and 
found his father, and others, at, or in the automobik and that his father 
was unable to get away from the automobile; that the intestate immedi- 
ately started to his father to help him out of said automobile and came in 
contact with one of the mires of defendant's lighting system that was 
down in the dark on the premises ; that the wire was highly charged with 
electricity, and the intestate was instantly electrocuted thereby and died 
before reaching his said father; and that the intestaie had no knowledge 
that any wire was down in the yard, or was entangled with said automo- 
bile, and on account of the darkness was unable to sea the wire. 

Plaintiff also alleges in her complaint that the death of her intestate 
was proximately caused by the negligence of defendant in that, among 
other things, defendant, in operating the system of electric wires and 
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appliances in the vicinity where intestate of plaintiff lived, failed (1) to 
properly insulate the wires; (2 )  to properly equip same with switches, 
jacks and other safety devices ; ( 3 )  to  respond to the notice that  the wire 
which caused death of plaintiff's intestate was down, although i t  knew of 
the lack of safety equipment; and (4)  to  exercise due care t o  keep its said 
electric lighting system in reasonably safe condition, and free of danger 
from exposed live wires. 

Plaintiff further alleges in her complaint that  she has duly filed claim 
with defendant and i t  has failed to pay any part  of i t ;  and that  this 
action was instituted within one year next after death of her intestate. 

Defendant, answering the complaint, admits the allegations in respect 
to (1) filing claim with defendant, and its failure to  pay same, and (2)  
the institution of this action, but denies, in material aspect, other allega- 
tions as above detailed. 

And defendant, further answering, set u p  a further specific defense, 
which is summarized as follows : 

"Defendant denies that  i t  was negligent in any manner whatever; that  
the exposure of the live wire which caused the death of plaintiff's intes- 
tate was due to an  act of God, and beyond the control of defendant; that  
the sole and proximate cause of the in jury  and death of plaintiff's intes- 
tate was his own negligence, and contributory negligence, as alleged . . . 
which defendant pleads as a bar t o  any recovery herein." 

Upon the trial in Superior Court, the evidence in  chief offered by plain- 
tiff tends to show these relevant facts as variously expressed by the wit- 
nesses as of the time and a t  the scene of the death of Wilton Rice on 
18 May, 1950: 

The home of Wilton Rice was located on Linwood Avenue, also re- 
ferred to as Linden Avenue, a t  a point about three hundred yards, or three 
city blocks, from the intersection of the avenue with Highway 74, and 
about a mile and a half from the power station in town. The house itself 
is probably 15  or 20 feet from the street, and has just a small yard be- 
tween i t  and the street, "just a few feet." The Wilton Rice lot adjoined 
the residence lot of Mr. and Mrs. Ernest Todd,-the two houses being 
about 100 to 150 feet apart. There mere "nothing but small trees in the 
Wilton Rice yard," hut there were limbs and pecan trees on the Todd 
lot,-50 to 100 feet from the Rice house. 

There was an  electric line along Lixwood Avenue for the distribution 
of electric current to residences, one pole being between the Rice and the 
Todd houses. The line was built by George W. West, who sold i t  to  the 
city of Lumberton in the year 1937. I t  had other lines off from this line 
into houses. The primary wire was a "2200 or 2300 volt line." 

Late that  afternoon "there was a severe electrical windstorm" (testi- 
mony of George 17. Teq t ) .  At five o'clock "it was quite windy . . . bad 
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weather all afternoon,-just a continuation of it" (testimony of Ernest 
Todd). 

Later "just after about conling dark time . . . a good bit of rain fell 
and wind blowing" (testimony of George W. West). And the Todds 
testified to the effect that there was some lightning arid thunder, and that 
a live limb, two inches in diameter, with "a lot of foliage on it," split off 
a pecan tree in their yard and was hanging from the tree, and an electric 
wire was hanging below the limb. Ernest Todd testiiied : "The wire was 
down right of my house about 10 feet,-laying across my front door steps; 
it was also hanging from the pole across through the trees, across to his 
house . . . The first time I saw it, it was in the tree, limbs beating against 
it. The lights had been out for 30 minutes. I t  was undoubtedly down." 
Lights were out in that section, including the Rice and Todd houses. 

And W. 0. Rice, uncle of Wilton Rice, gave this narrative: (Direct 
examination) "Woodie Rice was in the car with me when I went up to 
the Wilton Rice residence on the evening of May 18 th. Woodie Rice is 
Wilton's father. I t  was dark when I drove up there,-it was just first 
dark. I suppose it was around 8 :30. The lights were burning on my car. 
I reached the residence by going up the road that turns off Highway 74 
and turned in to the Wilton Rice lot. As we turned i t  caused my lights 
to shine to the back of the Wilton Rice residence; that is back through 
his back yard. I did not see any lights in his residence when I turned 
up there. As I turned up in his yard I heard something scrub under my 
automobile and Woodie Rice got out of my car and he fell, and he fell for 
the third time, and the fourth time he fell, he got up. He  got clear and 
Wilton Rice came owt of the house and as he came around and touched 
my automobile, he fell. Wilton got up and fell again; that was the last . 

time. I could not see any wire out thwe. I found there was a wire 
tangled up with my car after Wilton Rice had fallen. After Wilton Rice 
fell, I got out of the automobile . . . and saw Wiltcn laying beyond at 
the back of my automobile and then I recognized there was a wire and 
sparks of fire were burning and I could see the wire . . ." 

Then W.O. Rice, on cross-examinationj continued : "When my brother 
and I drew up in the yard I felt something scrub under my car. I didn't 
know what it was, and when my brother got out and was knocked down, 
he said there mas a hot n-ire or something . . . I was sitting in the car. 
I did not feel the current of electricity. My brother did not call Wilton 
Rice. I don't think Wilton could have seen his father when he came out. 
4 s  he came out the car lights were burning, and it walj dark except where 
the lights were shining . . . I did not tell Wilton not to come about the 
car. I told him his father said there was a hot wire down in there and 
I told him to stop. He was right against the automobile when I told him. 
I have an idea he touched my automobile after I told him that . . ." 
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Mrs. Evelyn Rice, widow of Wilton Rice, testified: That she was at 
home that night; that they were eating supper; that the lights were off 
a t  the time, had been off about 30 or 45 minutes; that she did not know 
anything about a wire being down on the outside; that Wilton saw the 
lights of the automobile as they shone by the kitchen window, and went 
out the front door; that she was in the house when he went out, but went 
out after that;  that the car was just a few feet from the front door,- 
"just a little way . . . 8 or 10 feet"; that it TI-as 8 :30; that when she got 
out there, she did not see any wire except from the light where it was 
burning Wilton's leg; and that there was no light out there except at the 
front of the car. 

Mrs. Todd testified that she called the power station 25 or 30 minutes 
before Wilton Rice was killed and "told them there was a wire down on 
Linwood Avenue and . . . the lights were out," and that she called a 
second time and "at that time Rice had been killed." 

And plaintiff's evidence tends to show that the linemen of the city 
electric department did not arrive until after Wilton Rice was killed; 
and that it was about 45 minutes after Mrs. Todd notified them that any 
lineman came to fix the wires,-quoting Ernest Todd, "45 minutes before 
they got to the end of the street where we lived,-they could have been 
on the other end of the line." 

Plaintiff also offered the testimony of a line foreman of the Carolina 
Power and Light Oompany in respect to use of jacks, cut-outs and 
switches, and among other things he stated that "they have switches down 
a t  the town power plant to cut out the current in the section in which 
plaintiff's intestate was killed," continuing, "I am not familiar with the 
distribution of the town of Lumberton. I know they have switches at  the 
sub-station. I am talking about switches at the power house. I know 
they have switches there. They could have killed the whole thing here at  
the power house." 

Defendant then offered the testimony of Johnny McNeill, superintend- 
ent of the water and light department of the city of Lumberton, and of 
Willie McNeill, connected with the power and light system of the city 
as assistant to the superintendent. 

Johnny McSeill testified in pertinent par t :  "I remember the occasion 
18th May, 1950 . . . getting a telephone call from Mrs. Todd . . . said 
the wire going to her house was down and she didn't have any lights. I 
told her all right, that as soon as one of the boys came in I would send 
him out. We had two storms that afternoon. . . . My boys started after 
the first storm,-around 3 :30. There was wind, rain and lightning and 
we had never quit when Mrs. Todd called me. The second storm was at  
first dark,-along about dark,-windstorm. We had six men working on 
the wires, two different crews. We had more than 25 calls in regard to 
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disrupted electrical service . . . As a call comes in, we have a tablet and 
put down each call so that the boys will get the call and see about all of 
them before we quit. When the boys come in, they lake the list and go 
out and when they come back, we give them the  other list, keep on that  
way until we catch up. Due to  the storm that day we had several places 
where the mires were out, transformer fuses knocked, wire broken down 
by trees; . . . wires were broken by trees over the river, out at  the Ada 
McLean Mill, Old National Mill, North Lumberton and East  Lumberton, 
in fact we had the same thing all over town. 

"When I got the second call from that  section mhei-e the Wilton Rices 
lived, Mrs. Todd telephoned the second time informing me that someone 
was hurt, Willie Mac came in as the phone was ringing and he answered, 
and he went directly to the scene. Craven Pridgen mas with him." 

The witness continued : "The jacks we use in  our sjstem are not timed, 
they are single jacks. They use some in  R E A  with three timing switches. 
We  don't use that  kind. I f  we have a long circuit an3 we do much work 
on it, we put jacks so we can kill the current and be able to work on the 
line. There wasn't any jacks in that  particular area. I t  was off the main 
line and did not have jacks. A jack would not have cut off the current 
automatically if the line had fallen down. 9 cutoff would not have cut 
off the current unless one wire contacted the other wire. *4utomatic 
switches knock out if you have a short circuit; if they fall on the ground 
they do not knock out, don't have sufficient current. . . . The switches 
we have will not knock out when a wire falls on the ground . . . there 
isn't enough conductor there--unless they come in contact with another 
wire . . . The system we use in Lumberton is the latest improved system 
of electric miring, of general and approved use. We have a modern 
switchboard, as modern as can be a t  present; was installed about two 
years ago, that is switching equipment. We could have cut off the cur- 
rent at  the power house. I f  we had . . . we would ha.ie cut off more than 
2000 homes. We do not cut off the current unless . r e  haye a primary 
wire on the ground. . . . When it was reported to r ie  that a mire mas 
down . . . unless I know it is a primary wire, I do not cut off the whole 
current of that  area . . . Xrhcn I first got the mess:lge from out there, 
all the information I had v a s  the lady said the wire was down and she 
didn't have any lights. I told her I would get to her as soon as I could 
contact one of the men. And then I staged until someone came in and 
when they came in they \vent out there. The lady called again about first 
dark . . . I did not h ~ r e  information where to find them ~vhen the first 
message came in. I tried to get information from the lady. I asked 
where she lived; in fact I didn't understand v h o  she was. I did know 
her, but a t  that time I didn't remember who she was. I asked whether 
she lived back of George West or go to Taylor's and turn in, so I would 
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know the exact location. She said she lived back of the George West 
store, and that is the information I gave out. I t  was ten or ten thirty 
that night when the crewmen got through working on the wires. They 
had been working from three that afternoon. They hadn't had anything 
to eat. I had to stay in the powerhouse and direct the work. 

Then on cross-examination, this witness continued in pertinent par t :  
". . . We supply East, Korth and West Lumberton, only residences, 
don't supply the mills. I would say there are . . . one hundred and 
fifty at East Lumberton, including the territory we took over from George 
West. The primary line that fell down on the 18th of May, 1950, run- 
ning north from 74 before the end of it is reached, goes out as far as Mr. 
Vander's on the Seventh Street road, probably a mile. The highway is 
an extension of Fifth Street, and the Seventh Street road is the one Pitt- 
man lives on. There is considerable settlement around what used to be 
the old county home . . . We furnish all of them. There are not more 
than six or eight customers on that primary line from Highway 74 until 
it gets 60 Pittman's out on Seventh. We put 2300 volts on a line for six 
or eight, and that line furnishes the Rice residence. Insulation on that 
line wouldn't do any good if you come in contact with it. I t  would kill 
anybody who came in contact with i t ;  anybody on the ground would make 
a ground . . . The line Mrs. Rice told us about was the line running up 
Linwood Avenue and that was the line that fed the customers of Linwood 
Avenue up to Sandy Pittman's . . . I said that if we had cut off the 
current at the plant, we would have taken current from 2000 customers. 
We don't often do that . . . We have the latest equipment . . . gadgets 
to turn off the electricity . . . We have a way to cut off different sections 
. . . We can cut off East Lumberton. We have switch controls, one for 
East Lumberton . . . I know Mrs. Todd, George West's daughter. I 
knew where she lived at that time." 

Then on re-direct examination this witness concluded by saying, "I had 
on my pad 25 calls. The 25 calls were ahead of the call from East Lum- 
berton-this mas one of the last calls that came in. We were working as 
the calls came in. As the truck would come in, would give them another 
list." 

And Willie llcNeill, witness for defendant, testified : "This occasion 
on the 18th of May, 1950 . . . I t  was between three and four o'clock 
. . . had such a hard wind-saw lights go out . . . and came back in. 
We worked from then on . . . We hare two crews, three men on each 
truck. We worked on through. There were lines down over the city; 
some . . . over the river on Carthage Road, two . . . the other side of 
East Lumberton Baptist Church and one beyond Mr. Taylor's. There 
was a pole knocked down at the corner of Second, a t  the intersection . . . 
Second and Fif th  Streets, a man ran into it with a truck; had a crew 
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working there and others jumping from one place to another. Trans- 
former fuses over town were knocked out . . . i t  was wind and lightning 
and both will knock them out . . . I t  was one of the strongest winds I 
have ever seen . . . There was another blow about 7:30 . . . Limbs off 
trees were knocked down, twisted off, not split, but at  that particular 
point, the limb was split. As I drove up to the power station the phone 
was ringing. Mr. McPhail called me to the telephone. There was a 
message that there was a wire down up at Mr. Todd's house and they had 
no lights. I believe she told me that that boy was hurt . . . and I went 
right on out there. I picked up Craven I'ridgen to go out there with me 
. . . when Craven and I got out there we found a wire on the ground. 
I t  was drizzling rain; we cut the mires down first thing we did ; the other 
crew came out later on to help. We found a limb the wind had twisted 
and the limb fell across the wire. One line was down and the wire was 
on the limb a t  that time. We cut the limb off the tree. The limb was 
four inches through,-I measured it. That tree was 12 to 1 5  feet east of 
the power line . . . it was a pecan tree. The limb ran above the wire,- 
had twisted off above there about 5 or 6 feet above the wire,-made the 
limb fall on top of the w++e-that was the cause of the wire being down 
on the ground . . . 9 green limb could burn a wire in two, act as a con- 
ductor . . . The limb was across one wire, and other on the ground-one 
wire down and one was up." 

Then on cross-examination, the witness Willie MciVeill continued, in 
pertinent par t :  "We had tu-o primary wires out there. I t  takes two to 
make a circuit, and the two out there u7ere charged m ~ t h  2300 volts . . . 
Switch at  the power house did not kick out. 1 knew that the wire on the 
ground was burning when I went out there on Lindw Avenue . . . I f  
the switch at  the power house had kicked out, it would have been out, and 
it could have been turned off at  the power house . . . 1' didn't get but one 
message to go out there . . . I hadn't heard anything about the first call 
30 minutes before the second one . . . Mr. McNeill told about their call- 
ing him and I told him I was going right down there . . ." 

Motion of defendant, renewed at close of all the evidence, for judgment 
as of nonsuit, was allowed. and to judgment, pursuant thereto, dismissing 
the action, plaintiff excepted and appeals therefrom to Supreme Court, 
and assigns error. 

L. J .  Brift a n d  V n r s e r ,  X c l n t y r e  & I f e n r y  for plaint i f f ,  nppellant.  
H c L e a n  & S t a c y  for  clufenclant. appellee.  

WINBORNE, J. The assignment of errol., determinati~e of this appeal, 
is directed against the ruling of the trial court in allowing motion of 
defendant, renewed at the close of all the evidence, for judgment as of 
nonsuit under provisions of G.S. 1-183. 



N. C.] S P R I N G  TERM, 1952. 235 

I n  considering such motion, "the defendant's evidence, unless favor- 
able to the plaintiff, is not to be taken into consideration, except when 
not in conflict with plaintiff's evidence, i t  may be used to explain or make 
clear that which has been offered by plaintiff," Stacy, C. J., in Harris0.n 
v. R. R., 194 N.C. 656, 140 S.E. 598, citing S. v. Fulcher, 184 N.C. 663, 
113 S.E. 769. This rule is applied also in these cases: Hare v. Weil ,  213 
N.C. 484, 196 S.E. 869; Crawford v. Crawford, 214 N.C. 614, 200 S.E. 
421; Tarrant 2,. Bottling CO., 221 N.C. 390, 20 S.E. 2d 565; Je f r i e s  v. 
Powell, 221 N.C. 415, 20 S.E. 2d 561; Gregory v. 112s. CO., 223 N.C. 124, 
25 S.E. 2d 398; I'appas v. Grist, 223 N.C. 265, 25 S.E. 2d 850; S. v. 
Oldham, 224 N.C. 415, 30 S.E. 2d 318; Afk ins  v. Transportation Co., 
224 N.C. 6S8,32 S.E. 2d 209 ; B u c h e r  v. Wheeldon, 225 N.C. 62,33 S.E. 
2d 480; Hunzphries v. Coach Co., 228 N.C. 399, 45 S.E. 2d 546; Perry 
v. Hurdle, 229 N.C. 216, 49 S.E. 2d 400; Bundy v. Powell, 229 N.C. 707, 
51 S.E. 2d 307; Chesser v. McCall, 230 S.C. 119, 52 S.E. 2d 231 ; W i n -  
field v. Smith ,  230 N.C. 392, 53 S.E. 2d 251; Carson v. Doggett, 231 N.C. 
629, 58 S.E. 2d 609; Ervin  8. Mills Co., 233 K.C. 415, 64 S.E. 2d 431; 
Register v. Gibbs, 233 N.C. 456, 64 S.E. 2d 280. 

Therefore, taking the evidence offered by the plaintiff, and so much of 
defendant's evidence as is favorable to the plaintiff, or tends to explain 
and make clear that which has been offered by the plaintiff, in the light 
most favorable to plaintiff, this Court is of opinion, and holds that there 
is sufficient evidence to take the case to the jury on the issue of negligence 
of defendant. 

A municipal corporation, engaged in the business of supp l~ ing  elec- 
tricity for private advantage and emolument is, as to this, regarded as a 
private corporation,-and in such capacity, is liable to persons injured 
by the actionable negligence of its servants, agents and officers. Fisher 
v. New Bern, 140 N.C. 506, 53 S.E. 342; Harrington v. Wadesboro, 153 
N.C. 437, 69 S.E. 399. 

The principle is recognized and applied in numerous other cases before 
this Court. See Grimesland v.  Washington, 234 N.C. 117, 66 S.E. 2d 794. 

And this Court declared in H e l m  v. Power Co., 192 N.C. 784, 136 
S.E. 9, that :  '(Electric companies are required to use reasonable care in 
the construction and maintenance of their lines and apparatus. The 
degree of care which will satisfy this requirement varies, of course, with 
the circumstances, but it must always be commensurate with the dangers 
involved, and where the wires maintained by a company are designed to 
carry a strong and powerful current of electricity, the law imposes upon 
the company the duty of exercising the utmost care and prudence con- 
sistent with the practical operation of its business, to avoid injury to those 
likely to come in contact with its wires." 
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And in  Small v. Ctilities Co., 200 N.C. 719, 158 S.E. 385, it is said 
that "Due to the deadly and latently dangerous character of electricity, 
the degree of care required of persons, corporate or individual, furnishing 
electric light and power to others for private gain, has been variously 
stated." Then after reciting such expressions, the Court said: "In ap- 
proving these formulae as to the degree of care required in such cases, it 
is not to be supposed that there is a varying standard of duty by which 
responsibility for negligence is to be determined. . . . The standard is 
always the rule of the prudent man, or the care which a prudent man 
ought to use under like circumstances. What reasonable care is, of course, 
varies in different cases and in the presence of different conditions." 

And these principles apply in cases of broken high tension wires. Dili- 
gence must be exercised to repair any breaks in such wires. To permit 
a broken wire charged with electricity of high voltage unnecessarily to 
remain in or near a highway is evidence of negligence. Fisher v. N e w  
Bern, supra. And this is true where the company has notice of the con- 
dition, regardless of the cause which produced it. Iiowever, under some 
circumstances, in order to show negligence in this respect, a reasonable 
time to repair i t  must have elapsed. And what is reasonable time depends 
on the circumstances of each case. On the other hand, where there is a 
broken wire charged with electricity of high voltage, extending into a 
street or highway creating imminent danger to others, whether sufficient 
time has elapsed to make repairs is not the test of negligence. But where 
an electric company receives notice that its wire, chrlrged ~ i t h  electricity 
of high voltage, is down in a street or highway it should take speedy and 
efficient action. And, if the situation be such that ri reasonably prudent 
person would cut off the current, this should be done, and the current kept 
off until proper precautions are taken to prevent danger to persons or 
property from the fallen vire, and until it is ascertained that it is safe to 
turn it on. Where, homerer, the wire is down at a place where the com- 
pany has no reason to anticipate that anyone will be injured thereby, it is 
not negligent in failing to cut off the electricity at .;he first opportunity. 
See 29 C.J.S. 591, Electricity 45; 18 d m .  Jur .  480. Electricity 87-95; 
Fisher v. hTew Bern,  s u p m ;  Osborne 21. Tennessee Elecfric  Power Co., 
158 Tenn. 278, 12 S.E. 2d 947; Lutolf u.  Chi fed  Electric Light Co., 184 
Mass. 53, 67 N.E. 1025; X n y o r  v. City  o f  Xadison,  130 Ga. 153, 60 S.E. 
461 ; Lexington lTt i l i f ies  Po. z.. Pnrker, 166 Icy. 81, 178 S . R .  1173; Ken- 
fucLy and West  Virginin Power Co. v. Riley,  233 Icy. 224, 25 S.E. 2d 
366; I Iayden  v. Carey. 1P2 Wis. 530, 196 3.W. 21E;. 

Now, as to the issue of contributory negligence pleaded in answer of 
defendant : The law imposes upon a person stti iziris the obligation to use 
ordinary care for his own protection, and the degree of such care should 
be commensurate with the danger to be avoided. 



N. C. ]  SPRING TERM, 1952. 

I n  the light of this principle, and  under  the  circumstances which the  
evidence being considered tends to show, contr ibutory negligence on t h e  
part of intestate of plaintiff is not  established as  a m a t t e r  of law. Rather, 
the evidence presents a case f o r  t h e  j u r y  under  proper  instruction b y  the  
trial judge. 

F o r  reasons stated, the  judgment  of nonsuit is 

Reversed. 

COJIBIERCIAL SOLVENTS, INC., v. D. A. JOHSSON AND T. L. BAILEY, 
A PARTNERSHIP TRADING AB WILSON MOTOR PARTS COMPANY. 

(Filed 19 March, 1952.) 

1. Principal and  Agent $j 1%- 

Extra-judicial declarations of a n  alleged agent a re  not competent to 
prove the fact of agency or its extent. 

Even when the fact of agency is proved by evidence aliunde,  extra- 
judicial declarations of the agent a r e  not competent against the principal 
unless i t  also is made to appear by evidence alizinde that  the declarations 
were within the actual or apparent scope of the agent's authority. 

3. Principal and Agent 8 7a- 
A manufacturer's agent whose duties relate solely to promotion of the 

principal's products among prospective customers of the dealer, has no 
actual authority to modify the contractual relations between the principal 
and the dealer. 

4. Principal and  Agent 5 7b- 
The doctrine of apparent authority has no application when the person 

dealing with the agent has actual or constructire knowledge of the nature 
and extent of the agency. 

6. Principal a n d  Agent 5 13c-Extra-judicial declarations of agent  held 
incompetent i n  absence of evidence aliunde of authority. 

Defendants' evidence was to the effect that  they had knowledge, actual 
or constructive, that  the duties of plaintiff's agent related solely to promo- 
tional work of plaintiff's goods among defendants' customers, and that his 
work was actually limited to this phase without any dealings affecting the 
contractual relations between plaintiff and defendants. Held: Extra- 
judicial declarations of the agent, offered to prove estoppel or waiver of the 
contractual provisions as  to plaintiff's right to terminate the agreement, 
were properly excluded, since there was no evidence tending to show that 
the declarations mere within the actual or apparent authority of the agent. 

6. Trial 5 2& 
An instruction that  if the jury believe all the evidence in the case i t  

should answer the issue as  directed is not a directed verdict, since under 
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the instruction it is left to the jury to determine whether it believes the 
evidence. 

7. Trial 9 29- 

While a verdict may not be directed in favor of the party upon whom 
rests the burden of proof, when all the evidence in the case points one way 
as the sole inference, the court may instruct the jury that if it believes all 
the evidence so to answer the issue. 

APPEAL by defendants from S f e w n s ,  J., and a jury, a t  October-Novem- 
ber Term, 1951, of WILSON. 

Civil action to  recover an  alleged balance due for merchandise delir- 
ered to tlie defendants under consignment contracts. 

The plaintiff is a manufacturer of chemical products, including anti- 
freeze compounds and other chemicals used in automobile radiators. The 
defendants are engaged in the business of selling a t  wholesale and retail 
automotive parts, accessories, and supplies. Their place of business is 
i n  the Town of Wilson. They have customers and outlets in numerous 
towns in Eastern North Carolina. Fo r  a number of years prior to 24 
May, 1948, the defendants had been handling products manufactured by 
the plaintiff. Two methods were followed by the plaintiff in supplying 
these products : (1)  The anti-freeze compounds-Peak ( the  permanent 
type), and Nor'way (the evaporating type)-were furnished to the de- 
fendants under separate, though substantially identical written contracts, 
by which these brands of anti-freeze were delivered to  the defendants on 
consignment, remittances to be made monthly covering sales and disposals 
for  the preceding month. (2 )  The general line of chemicals-which in- 
cluded radiator stop leak, anti-rust, cleaners, and so forth-was sold out- 
right to the defendants upon their orders as and when needed. 

b u r i n g  1948 and for several years prior thereto thl:re was and had been 
a general market shortage of the radiator anti-freeze compounds, whereas 
there was and had been an abundant supply of the plaintiff's general line 
of chemicals. 

The  contracts concerning anti-freeze were made i r ~  May, 1945, without 
fixed time for termination. However. each contract contained a s t i ~ u l a -  
tion providing that  i t  ('may he terminated by either party a t  any time 
upon written notice to the other," and that  "termination . . . shall not 
relieve the jobber (defendants) of any of its obligations hereunder." 

On 24 May, 1948, the plaintiff elected to terminate these contracts and 
wrote the defendants that  day giving them notice as required by the con- 
tracts. The  defendants admitted receiving the letter on or about 25 May, 
1948. 

This action was instituted to recover tlie sum of $2,006.03 which the 
plaintiff alleges the defendants owe for consignnlents of anti-freeze sold 
prior to termination of the contracts. 
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The defendants by answer denied the debt and set up  a counterclaim 
against the plaintiff. The gist of the allegations of the counterclaim is 
that  the plaintiff, by reason of representations made and assurances given 
by one of its agents, waived or became estopped to exercise the privilege 
of terminating the contracts and became bound to furnish the defendants 
supplies of anti-freeze for the approaching winter season of 1948-1949, 
and that the plaintiff's alleged wrongful refusal to so furnish these com- 
pounds resulted in substantial damage to the defendants, who were unable, 
after due diligence, t o  obtain these goods elsewhere. 

The evidence discloses that during the spring of 1948, Herbert R. 
Snyder (hereinafter referred to as Snyder), was employed by the plaintiff 
as special representative in  Eastern North Carolina to promote the sale 
of its regular line of chemicals. Snyder reported to the defendants in 
February or March, 1948, and thereafter worked among the defendants' 
customers for several days promoting the qualities of these chemicals. 

The defendants sought to show by the testimony of numerous witnesses, 
principally managers of customer-stores, that  the plaintiff's agent Snyder, 
in promoting the sale of the chemicals other than anti-freeze compounds, 
gave assurances that both lines were being handled by the defendants and 
that allocations of the scarce anti-freeze compounds mould be made avail- 
able to the trade in proportion to the volume of purchases of the regular 
chemical line. The proffered testimony was excluded. I t  would serve no 
useful purpose to bring forward all that  was excluded. The following 
excerpts will suffice to illustrate the defendants' exceptions : 

( I )  One customer of the defendants, a store manager, if permitted 
would have testified : "He (Snyder) said that  anti-freeze would continue 
to be short but that  by showing Commercial Solvents Corporation that we 
could move their related products we stood a much better chance of get- 
ting a larger supply of Peak (anti-freeze)." (2)  A garage operator, 
customer of defendants, if permitted would have testified : '(He (Snyder) 
just told us that  we would get more anti-freeze the following season. H e  - 

made us a promise of it." (3)  Another customer of the defendants would 
have testified : "He (Snyder) just told me if vie took on the chemical line 
we ~vould get more anti-freeze." (4)  The manager of another customer 
store, if permitted ~ o u l d  have testified: "He (Snyder) showed them 
(customers of wi tnes~)  the folder and in each case the customer asked if 
me would have and did have Peak and Nor'way anti-freeze. H e  told them 
that  we were the jobbers and would have the complete line." This wit- 
ness also would have said, if permitted, that  as a result of the statements 
made about anti-freeze some of his customers gare Mr. Snyder orders for 
chemicals. (5)  A salesman from the defendants' store who accompanied 
Snyder would have said if permitted : "He told me . . . that  his job was 
to promote chemicals but that the amount of chemicals that each jobber 
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bought would have a direct bearing on the amount of anti-freeze available 
to that particular jobber." 

One of the defendants' salesmen who accompanied Snyder testified that 
he, the salesman, in the presence of Snyder, took about twenty orders for 
anti-freeze for delivery the next winter. However, (st the time the sales- 
man took these orders for anti-freeze he said the defendants had none in 
stock. The written contracts then in force between the plaintiff and the 
defendants governing the sale of anti-freeze compounds contained this 
provision: "The jobber shall not accept orders for, or commit the Manu- 
facturer to the sale or delivery of, any Nor'way (same provision in Peak 
contract) in excess of the unsold quantity then in Jobber's custody, or 
make any representation or warranty in respect of :Nor9way (same as to 
Peak) on behalf of the Manufacturer without the written consent of the 
manufacturer." 

At the close of all the evidence the plaintiff moved for judgment as of 
nonsuit on the counterclaim. The motion was allowed. Thereupon, in 
the plaintiff's action the single issue of debt was submitted to the jury. .~4 
verdict was returned in favor of the plaintiff in the amount of $2,006.93. 

From judgment entered on the verdict, the defendants appealed, assign- 
ing errors. 

Chas.  B. M c L e a n  and  L u c a s  & R a n d  for plaint i f f ,  appellee. 
Gardner ,  Connor  d Lee  for defendants ,  appellants.  

JOHNSON, J. The defendants' chief assignments of error challenge the 
action of the trial court in (1) excluding evidence proffered by the de- 
fendants in support of their counterclaim, (2)  allowing the motion for 
judgment of nonsuit on the counterclaim, and (3)  the charge of the court 
on the issue of debt in the plaintiff's action. 

1. T h e  excluded evidence and judgment  of nonsu i t  in respect t o  t h e  
counterclaim.-The excluded testimony consists of a mass of extra- 
judicial declarations and statements allegedly made by the plaintiff's 
agent Snyder, by which the defendants sought to prove that the plaintiff 
waived the right, or estopped itself, to terminate the consignment con- 
tracts under which the defendants had been receivi:ng consignment ship- 
ments of anti-freeze compounds. 

Conceding, but not deciding, that the excluded testimony may have 
probative force as tending to establish the facts alleged in the counter- 
claim, nevertheless it would seem that no sufficient foundation was laid 
to make this evidence admissible. 

While proof of agency, as well as its nature and extent, may be made 
by the direct testimony of the alleged agent ( J o n e s  c. L i g h t  Co., 206 N.C. 
862, 175 S.E. 167)) nevertheless it is well established that, as against the 
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principal, evidence of declarations or statements of an alleged agent made 
out of court is not admissible either to prove the fact of agency or its 
nature and extent. West  v. Grocery Co., 138 N.C. 166, 50 S.E. 565; 
Parrish v. Mfg.  Co., 211 X.C. 7, 188 S.E. 817; 1 Meacham on Sgency, 
2d Ed., Sec. 285. 

And in applying this rule, ordinarily the extra-judicial statement or 
declaration of the alleged agent may not be given in evidence, unless (1) 
the fact of agency appears from other evidence, and also unless it be made 
to appear by other evidence that the making of such statement or decla- 
ration was (2 )  within the authority of the agent, or (3)  as to persons 
dealing with the agent, within the apparent authority of the agent. Sal- 
mon v. Yearce, 223 S . C .  587, 27 S.E. 2tl 647; D'Armour v. Hardware 
Co., 217 N.C. 568, 9 S.E. 2d 12; Am. L. Inst. Restatement, Agency, Vol. 
2, Sec. 285; Anno: 3 A.L.R. 2d p. 598. See p. 599, note 6. 

When these preliminary factors have been proved by evidence aliunde, 
then evidence of extra-judicial statements of the agent, when otherwise 
relevant and competent, may be introduced as corroborative of other evi- 
dence ( H e s i w  v. Xotor  L i n ~ s ,  219 N.C. 743, 14 S.E. 2d 794; 3 C.J.S., 
Agency, Sec. 322, p. 280)) or as substantive evidence bearing on the main 
issue in suit as a part of the res g e s t ~ .  Queen 11. Insurance Co., 177 N.C. 
34,97 S.E. 741; Lumber Co. v. Johnson, 177 X.C. 44, 97 S.E. 732; Miller 
v. Cornell, 187 N.C. 550, 122 S.E. 383; Bank zt. Sklut, 198 K.C. 589, 152 
S.E. 697. 

I t  follows, then, that the proffered evidence was properly excluded, 
unless it appears from the admitted evidence (1)  that Snyder was the 
plaintiff's agent, and (2)  that either (a )  the excluded statements of 
Snyder were made within the actual scope of his authority, or (b) that, 
as to the defendants, the statements were made within the scope of Sny- 
der's apparent authority. 

The fact of Snyder's agency and the extent of his authority are shown 
by his deposition, offered in evidence by the defendants. From this i t  
appears that the scope of his authority was limited to doing sales-promo- 
tion work in respect to the plaintiff's line of chemicals. As he put it, he 
was ". . . to promote the qualities of . . . radiator chemicals," and to 
do "missionary work with the wholesale jobbers' salesmen there,-Wilson 
Motor Parts salesmen and their affiliated branches, merely explaining the 
merits of the Stop Leak, the Anti-Rust, the Quick Flush, the Dry-Ex and 
the Radiator Cleaner that Commercial Solvents Corporation manufac- 
tured . . ." And such is the thread of all the admitted evidence in the 
case. I t  all tends to show that Snyder's authority was limited to promo- 
tional ~vork, with no evidence being susceptible of the inference that 
Snyder possessed actual authority to modify the contractual relations 
between the plaintiff and the defendants. 
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This brings us to an  examination of the defenclants' contention that  
the excluded statements and declarations of agent Snyder were admissible 
under the doctrine of apparent authority. Here, again, i t  must be kept 
i~ mind that  before this doctrine may be invoked, the apparent authority 
relied on must be shown by evidence aliunde. The controverted extra- 
judicial statements and declarations may not be used for the purpose of 
enlarging the agent's authority. Railroad v. Smitherrnun, 178 N.C. 595, 
mid. p. 599, 101 S.E. 208. 

Moreover, since the doctrine of apparent authority rests upon the prin- 
ciple that  where one of two innocent parties must suffer, the one must 
bear the burden who places another in a position to cause loss, it  neces- 
sarily follows that  the doctrine may not be invoked by one who kno\vs, or 
has good reason for knowing, the limits and extent of the agent's author- 
ity. I n  such case the rule is : "Any apparent authority that  might other- 
wise exist vanishes in the presence of the third person's knowledge, actual 
or  constructive, of what the agent is, or what he is not, empowered to do 
for his principal." 2 C.J.S., Agency, Sec. 92, p. 1 LS9. 

An examination of the record in  the light of thcse controlling princi- 
ples discloses that  the admitted evidence, standing alone, is insufficient to 
support the inference that, as to the defendants, ;Snyder had apparent 
authority to make the statements and declarations ~~hou.11 in the excluded 
testimony. On the contrary, all the admitted eridence tends to show the 
defendants knew, or had good reason to know, that  Snyder's actual scope 
of authority was limited to promoting the plaintiff's regular line of chem- 
icals. Neither of the defendants dealt with Snyder a t  any time on a con- 
tractual level. There is no evidence that  Snyder ever made personal 
contact with the defendant Bailey. This defendant did not go upon the 
witness stand. The other partner, the defendant Johnson, testified to  no 
dealings with Snyder affecting the contractual relations between his firm 
and the plaintiff corporation. Johnsvn said that  Snyder on arriving 
introduced himself as being with the plaintiff. " H e  showed me some 
samples of chemicals of Commercial ~ t d v e n t s  that  he was demonstrating - . . ." Snyder made no demonstration for Johnson, who said, "I just saw 
the literature." After this, as the evidence developed in the tr ial  below, 
Snyder was out in the trade areas promoting the qualities of the plain- 
tiff's line of chemicals, part  of the time with one of the defendants' sales- 
men, but never any more, according to the record, did he make contact 
with either of the defendants. 

Also, the evidence tends to show that  all previous contractual dealings 
were conducted between the defendants themselves and executives of the 
plaintiff corporation. The record reflects no evidence tending to show 
that  either of the defendants was misled in respect tcl the scope of Snyder's 
authority. 
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Since the admitted evidence in no aspect supports the inference that 
Snyder possessed either the actual or apparent authority to waive or 
modify the existing contractual relations between the parties, error may 
not be predicated upon the excluded evidence. 

The evidence bearing upon the counterclaim, when considered in its 
light most favorable to the defendants, is insufficient to make out a prima 
facie case. The court below properly allowed the motion for nonsuit. 

2. T h e  charge of the court on  the issue of debt.-It seems to be con- 
ceded, and rightly so, that there was sufficient evidence to carry to the 
jury the plaintiff's case involving the issue of debt. On this phase of the 
case, the defendants challenge the correctness of this instruction: "The 
Court instructs you peremptorily if you believe all the evidence in this 
case that you will answer this issue '$2,006.93 with interest from the 30th 
of April, 1048.' There it is, gentlemen. Go out and say how you an- 
swer it." 

Here, the defendants contend that the court in effect directed a verdict 
for the plaintiff; and that this may not be done in favor of the party who 
has the burden of proof. 

However, the instruction as given left it to the jury to determine 
whether they believed the evidence. Hence it was not a directed instruc- 
tion. See McCracken v. Clark, ante, 186, and cases there cited. 

I n  the instant case all the evidence tends to show that the plaintiff was 
entitled to recover the full amount sued for. No evidence was offered 
contra, and defendant D. ,4. Johnson on cross-examination admitted the 
correctness of the account. 

Ordinarily, where all the evidence points in the same direction, with 
but one inference to be drawn from it, an instruction to find in support of 
such inference, if the eridence is found to be true, will be upheld. Mer- 
cantile Co. v. Ins. Co., 176 N.C. 545, 97 S.E. 476; Holt v. Maddox, 207 
N.C. 147, 176 S.E. 261; Davis v.  Warren,  208 N.C. 174, top p. 177, 179 
S.E. 329. 

The form of the instruction as given has the sanction of numerous 
decisions of this Court. Holt v. Naddox,  supra; Davis v. Warren, supra; 
Telson v. Ins. Co., 120 N.C. 302, bot. p. 304, 27 S.E. 38 ; Bank v. Grifin,  
153 K.C. 72, bot. p. 75 and top p. 76, 68 S.E. 919. See, however, Morris 
v. T a f e ,  230 N.C. 29, top p. 33, 51 S.E. 2d 892, where a more exact 
formula is given. See also comment of Stacy, C. J., in Brooks v. Mill 
Co., 182 N.C. 258, mid. p. 260, 108 S.E. 725. 

Other exceptire assignments of error (including those relating to the 
dismissal of the defendants' second counterclaim by judgment of nonsuit), 
not set out in the defendants' brief, or in support of which no reason or 
argument is stated or authority cited, are deemed abandoned. Rule 28, 
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Rules  of Prac t ice  of t h e  Supreme Court,  221 N.C. 544, a t  p. 562 e t  seq.; 
Dillingham I : .  Kligerman, post, 298. 

N o  error .  

GEORGE 11. SCOTT v. MABEL AI. JORDAN. 

(Filed 19 March, 1952.) 
1. Pleadings 14- 

A complaint and reply a re  inconsistent within the meaning of G.S. 1-141 
when they a re  contrary so that  one is necessarily false if the other is true, 
and the rule against inconsistency does not preclude plaintiff from replying 
to a defense by alleging new matter involving a near position which is not 
necessarily inconsistent with that  taken in the complaint, since plaintiff 
should not anticipate a defense in his complaint. 

2. Vendor and  Purchaser § 11 : Frauds,  Statute of, § 1.0- 

A mutual oral agreement to abandon or cancel an executory contract to 
convey realty is a defense to any rights asserted by the other party under 
the contract, since the statute of frauds, while applying to the contract, 
does not apply to its abondonment or cancellation. G.S. 22-2. 

3. Pleadings 8 14- 
Plaintiff sought to recover the land in question a s  the sole heir a t  law of 

his ancestor. Defendant set up in her answer an exwntory contract to sell 
esecuted by the ancestor. Plaintiff's rep11 set up abandonment and 
cancellation of the contract by mutual agreement of plaintiff and defend- 
ant.  H e l d :  The reply is not inconsistent with the complaint and states a 
defense to the new matter set up in the answer, and motion to strike the 
reply was properly denied. 

4. Executors and  Administrators § 8; Descent and Distribution 8 1: Con- 
version § 3- 

Where the owner of land executes a n  executory (contract to convey, his 
heirs take the land subject to the equities of the purchaser and the rights 
of the administrator and distributees under the doctrine of equitable con- 
version, and the administrator is entitled to the balance of the purchase 
price; but where the money is not necessary to pay debts of the estate, a 
sole heir a t  law who is also sole distributee has the absolute right a s  
against the administrator to elect to reconvert and take the property in its 
original state. 

5. Executors and  Adn~inis trators  9 11- 
In  an action by the purchaser for specific perforaance of an executory 

contract to convey realty, instituted against the administrator of the ven- 
dor, G.S. 28-98, an heir claiming abandonment arid cancellation of the 
executory contract should be allowed to intervene and set up his claim, 
since judzmcnt against the administrator n-ould not be binding on the heir 
if he were not a party to the action. Constitution of North Carolina, 
Art. I, see. 17. 
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6. Parties 5 7: Constitutional Law 3 21- 
A person claiming an interest in the subject matter of an action and 

whose rights would be purportedly adjudicated by a judgment therein 
should be allowed to intervene, since the judgment cannot affect his rights 
unless he comes in or is brought before the court in some way sanctioned 
by law. Constitution of North Carolina, Art. I, sec. 17. 

7. Appeal and Error 3 14: Ejectment 5 1 P -  
An appeal from order of the court refusing defendant's motion to strike 

plaintiff's reply in an action to recover possession of realty does not pre- 
clude a Superior Court judge from thereafter granting plaintiff's motion for 
an increase in the defense bond. G.S. 1-111, G.S. 1-291. 

FIRST A P P E A L  by defendant from S e t t l e s ,  Resident Jzcdge, a t  Chambers 
in Asheville, S o r t h  Carolina, on 1 December, 1951; and second appeal 
by defendant from B e n n e t t ,  Specirrl Judge, a t  the December Term, 1951, 
of the Superior C'ourt of BTTCOMBE County. 

Civil action to recox-er a parcel of realty in  Buncombe County known 
ae S o .  6 Buckingharn Court. 

These are the essential facts in chronological order: 
1. The plaintiff, George 31. Scott, brought this action against the de- 

fendant, Mabel ?If. Jordan,  for the recovery of S o .  6 Buckingham Court. 
His  complaint makes out this case: 

The plaintiff, who is the "sole child and heir a t  law" of W. L. Scott, 
has title in fee to  the land with a prepent right to its possession. H e  
acquired his title by inheritance from his ancestor, W. L. Scott, who let 
the defendant into possesqion as his tenant a t  will on 11 June,  1949, and 
who died intestate shortly thereafter, to  wit, on 15 August, 1949. The 
plaintiff terminated any right of the defendant to remain in the occupa- 
tion of the premises by a reasonable dernand for possession before the 
commencement of the action, but the defendant ignored such reasonable 
notice to quit and now x ~ o n g f u l l y  withholds the possession of the premises 
from the plaintiff. 

2. The defendant furnished a defense bond in the amount of $200.00 
conditioned as prorided in G.S. 1-111 to secure the plaintiff against costs 
and loss of rents and profit; pending the action, and filed an  answer deny- 
ing the material allegation- of the complaint other than those a ~ e r r i n g  
the former onnership of the land by IT. I;. Scott and the death of W. L. 
Scott. The ansn-cr also 1,learled the following new matter:  

On 11 June,  19-19. TTI. I,. Scott. acting through his duly authorized 
agent, Edward E. Dunn, and the defendant entered into a contract in 
writing whereby TI-. L. Scott hound himself to convey S o .  6 Buckinghan~ 
Court to the defendant for $7,800.00, and whereby the defendant obli- 
gated herqelf to pap that  sum to IT. I;. Scott in three several installments 
of $250.00, $750.00, and $6,S00.00. The contract has been duly prored 
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and registered in Buncombe County, where the land is situated. The 
defendant entered on the premises during the life of W. L. Scott i n  con- 
formity with a stipulation of the contract, and has rightfully occupied 
the same ever since in her capacity as vendee. The defendant duly paid 
the first two installments of the consideration for the land to W. L. Scott, 
who died before the third installment of $6,800.00 matured. After W. L. 
Scott's death, the defendant tendered the unpaid part of the consideration 
to Edward E. Dunn, the administrator of W. L. Scott, and made demand 
upon him for a deed executed by him in his capacity as administrator of 
the vendor under G.S. 28-98 conveying No. 6 Bucliingham Court to her. 
The administrator, acting at  the instance of the plaintiff, refused to 
accept the tender or to make the deed. The defendant has kept her tender 
good, and is still able, ready, and willing to make payment of the unpaid 
portion of the consideration in exchange for the deed. Pr ior  to the com- 
mencement of this action, the defendant Mabel 31. Jordan, as plaintiff, 
sued "Edward E .  Dunn, agent for TV. L. Scott, and Edward E. Dunn, 
Administrator of W. L. Scott," for specific perforinance by the adminis- 
trator of the contract of 11 June,  1949. Before commencing this action, 
the plaintiff, George N. Scott, applied to Buncombe Superior Court for 
leave to intervene in the suit between Mabel 11. Jordan and the adminis- 
trator, but his application was denied. That  suit I S  still pending. 

3. The plaintiff filed a reply, which does not allege ultimate facts with 
the directness and positiveness desirable in pleading. Nevertheless when 
the reply is construed with liberality in the plaintiif's favor, i t  does allege 
by implication rather than by express averment that  subsequent to the 
death of W. L. Scott the alleged contract of 11 June,  1949, was abandoned 
and canceled by an oral agreement made by plaintiif and defendant acting 
through Edward E. Dunn as mediator. 

5. The defendant forthwith filed a motion to strike the above allega- 
tions from the reply. When the motion to strike was heard by him a t  
Chambers on 1 December, 1951, Judge Nettles entered an  order denying 
it, and the defendant took her first appeal to the Supreme Court, assign- 
ing the refusal to strike as error. 

6. Subsequently, to wit, on 13 December, 195:1, the plaintiff moved 
before Judge Bennett, the presiding judge at  the :December Term, 1951, 
of the Superior Court of Buncombe County, for an order requiring an  
increase in the defense bond. Judge Bennett entered a n  order requiring 
the defendant to give defense bonds totaling $800.00 conditioned as pro- 
vided in G.S. 1-111 to  secure the plaintiff against costs and loss of rents 
and profits pending the action, and the defendant took her second appeal 
to the Supreme Court, assigning the order requiring the increased bond 
as error. 



N. C.] SPRING TERM, 1952. 247 

Williams d Williams for plaintiff, appellee. 
J .  W .  Haynes and George A. S h u f o r d  for de fendan t ,  appel lant .  

ERVIN, J. The code of civil procedure prescribes that  where the an- 
swer contains new matter constituting a counterclaim, the plaintiff may 
plead in his reply "any new matter not inconsistent with the complaint, 
constituting a defense to the new matter in the answer." G.S. 1-141. 

The defendant contends on her first appeal that  Judge ought to 
have stricken the reply for want of conformity to this provision of the 
code. She asscrts initially that  the reply departs from the plaintiff's 
case as made in his complaint and introduces new matter inconsistent 
with i t ;  and she insists secondarily that  the new matter set up  in the reply 
does not constitute a defense to  the counterclaim stated in the ansx-er. 

I t  thus appears that  the first appeal necessitates an examination of the 
pleadings. 

The complaint states a good cause of action for the recovery of the 
parcel of realty known as No. 6 Buckingham Court. I t  alleges, in sub- 
stance, that  the plaintiff has title in f re  to this land mith the present right 
to  its possession; that  the plaintiff acquired his title by inheritance from 
the former owner, W. L. Scott ;  and that  the defendant wrongfully mith- 
holds the possession of the land from the plaintiff. 

The answer denies the material averments of the complaint, and arers 
as new matter and counterclaim that  the defendant has kquitable title to 
the land in question mith a present right to its possession as the rendee in 
an executory contract in ~ r i t i n g  duly executed by the former on-ner, 
W. L. Scott, during his lifetime, to wit, on I1 June,  1949. 

The reply pleads that subsequent to the death of W. L. Scott the alleged 
esecutory contract of 11 June,  1949, was abandoned and canceled by an  
oral agreement made by plaintiff and defendant acting through Edward 
E. Dunn as mediator. 

A complaint and a reply are inconsistent within the meaning of the 
code when they are contrary the one to  the other, so that  the one is neces- 
sarily false if the other is true. Colahan v. Herl, 168 Kan. 130. 210 P. 
2d 1003; O'Ncrlley v. Luzerne County,  3 Kulp (Pa . )  41. When the com- 
~ l a i n t  and the reply under scrutiny are laid alongside this test, they are 
seen to be free of the vice of inconsistency. The reply in which the plain- 
tiff alleges that  the execntorp contract supporting the defendant's claim 
to No. 6 Buckingham Court has been abrogated by the mutual agreement 
of the parties is in complete harmony with the complaint in which the 
plaintiff aqserts that  he is the absolute owner of that  property. Indeed, 
the plaintiff's pleadings conform to the general procedural principle that 
a plaintiff's initial pleading need not, and should not. by its averments. 
anticipate a counterclaim or a defense, and undertake to negative or avoid 
it. 71 C.J.S., Pleading. section 84. 
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This brings us to the inquiry whether the new matter set u p  in  the 
reply constitutes a defense to the new matter stated in  the answer. 

The new matter in the answer bases the defendant's claim t o  the realty 
in controversy upon the executory contract allegedly made by the plain- 
tiff's ancestor and the defendant. Manifestly the reply states a defense 
to this claim if i t  alleges that  this executory contract has been abandoned 
and canceled in a lawful mode by parties having legal power to  take such 
action. M a y  v. Getty, 140 N.C. 310, 53 S.E. 75;  58 C.J., Specific Per-  
formance, section 14. See, also, in this connection : 66 C.J., Vendor and 
Purchaser, section 1561. 

According to the answer, the executory contract was executed by W. L. 
Scott, acting through his agent, Edward E .  Dunn, in strict conformity 
with the provision of the statute of frauds that  a contract "to sell or 
convey any lands . . . shall be void unless said cclntract, or some meni- 
oraadum or note thereof, be put in writing and signed by the party to be 
charged therewith, or by some person by him thereto lawfully authorized." 
G.S. 22-2. 

The statute of frauds applies to the making of enforceable contracts 
to sell or  convey land, not to their abrogation. As a consequence, an 
executory written contract to  sell or convey real property may be aban- 
doned or canceled by mutual agreement orally expressed. Bell v. Brown,  
227 N.C. 319, 42 S.E. 2d 92;  J l a y  v. Getty,  suprn; Holden v. Purefoy,  
108 N.C. 163, 12 S.E. 848; Iioziston c. Sledge, 101 K.C. 640, 8 S.E. 143, 
2 L.R.A. 487. 

I t  necessarily follo~vs that  the reply states a defense to the new matter 
i n  the answer if the plaintiff and the defendant had legal power to do 
what they are alleged to have done. 

When an  owner of land contracts to sell and collvey i t  and dies intes- 
tate without doing 90, his heirs take thca property s ~ b j e c t  to (1)  the equi- 
ties of the purchaser under the contract, and ( 2 )  the rights of the admin- 
istrator and the distributees of the owner under the doctrine of equitable 
conversion. Mizell v. Lumbrr  Co., 174 S .C .  68, 93 S.E. 436; Mills 1..  

Harris, 104 N.C. 626, 10 S.E. 704; Gnrbb I . .  Looknbill, 100 N.C. 271, 
6 S.E. 390; Osborne I?. Xcil f i l lan,  50 N.C. 109;  f?odges v. Hodges, 22  
N.C. 72: Earle I ? .  411cDo~~~ell ,  12 K.C. 16; 18 C.J.E., Conversion, section 
40;  26 C.J.S., Descent and Distribution. section 125;  33 C.J.S., Execu- 
tors and Administrators, section 104; 58 C.J.S., Specific Performance, 
section 452. 

F o r  this reason, we digress here to observe that  the plaintiff ought to 
have been made a party to  the action based on the Act of 1797, now G.S. 
28-98, in which the defendant sues the administrator of the plaintiff's 
ancestor for specific performance of the executory contract of 11 June,  
1949. The basic issues in the two suits are identical. Manifestly the 
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defendant cannot prevail in either case if the executory contract has been 
abandoned or canceled by parties having legal power to take such action. 
58 C.J., Specific Performance, section 165;  66 C.J., Vendor and Pur -  
chaser, section 1561. As the result of the order of some judge not identi- 
fied by the present record denying the motion of the plaintiff for leave to 
intervene in the defendant's action against the administrator, we now 
have two lawsuits where one would suffice. Moreover, each of the two 
suits bears a remarkable resemblance to "the play-bill which is said to 
have announced the tragedy of Hamlet, the character of the Prince of 
Denmark being left out." 

When all is said, the order barring the plaintiff from intervention in 
the defendant's action against the administrator merely doubles litigation 
for litigation's sake. rnder Article I, Section 17, of the Kor th  Carolina 
Constitution, a judgment cannot bind a person unless he comes or is 
brought before the court in some way sanctioned by law and afforded an 
opportunity to  be heard in defense of his rights. Bason v. Spence, 232 
S .C .  579, 6 1  S.E. 2d 717; l ' h a m n s  7'. R ~ n v i s ,  196 N.C. 254. 145 S.E. 226. 
As an inexorable consequence of this constitutional provision, any judg- 
ment which may be rendered in the defendant's action against the admin- 
istrator will be wholly ineffectual as against the plaintiff, who is not a 
party to such action, even though such action iu predicated upon the Act 
of 1797, now G.S. 28-98. This b a ~ i c  principle of the organic law was 
impliedly recognized and applied in M c C ~ ~ a w  v. Gutin, 42 9 . C .  55, where 
the heirs were permitted to assail a deed made by the administrator of 
their ancestor under the power vested in him by the statute. As that  p r ~ a t  
jurist Chief Justice Ruffin said more than a century ago: "It is not the 
meaning of the statute that the executor should be obliged, or have power, 
to convey, where the deceased or his heir or  devisee would not be bound 
to do so." H o d g e s  v. I Iodges ,  ~ z c p r n .  

I f  the court should deny the plaintiff the right to plead the abandon- 
ment or cancellation of the esecutory contract i n  the instant action after 
having barred him from participation in the defendant's suit against the 
administrator, he could justly complain not only of the law's delay, hut 
also of the slings and a r r o w  of a fortune which would be unconstitutional 
as well as outrageous. 

Our digression has not been altngetl~er amiss if it  has any tendency to 
induce judges or lawyers to ponder the implications of Article I ,  Section 
17, of the State Constitution \vhrn t h y  consider who should be made 
parties to litigation. F e  now return to  the inquiry whether the plaintiff 
and the defendant had legal power to abandon or cancel the esecutory 
contract. 

According to the complaint. the plaintiff is the sole distributee and heir 
of the deceased owner. Since they wew both sui juris a t  the time named 
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in the reply, the plaintiff, as the only heir and distributee of the deceased 
owner, and the defendant, as the sole purchaser, had undoubted legal 
authority to abandon or cancel the executory contrs.ct, unless they were 
precluded from doing so by rights devolving upon \;he administrator of 
the deceased owner under the doctrine of equitable conversion. 

We might reasonably come to a decision upon the present record favor- 
able to plaintiff on this aspect of the litigation either on the theory that 
i t  inferentially appears that the administrator has released or waived any 
rights accruing to him under the doctrine of equitable conversion, or on 
the theory that the defendant is not privileged to invoke any rights de- 
volving upon the administrator under that doctrine to invalidate an agree- 
ment abandoning or canceling the executory contract made between him 
and the plaintiff. We are not compelled, however, to rest our decision on 
either of these grounds. 

Conversion is the fictional change of realty into personalty or of per- 
sonalty into realty for equitable purposes. 18 C.J.S., Conversion, Section 
1 ; Seagle v. Harris, 214 N.C. 339, 199 S.E. 271 ; Woodward v. Ball, 188 
N.C. 505,125 S.E. 10 ;  McIver v. McKinney, 154 N.C. 393, 114 S.E. 399. 
When the doctrine of conversion is applied to the present record, it is 
plain that the administrator has no rights entitling him or anyone else to 
question the capacity of the plaintiff and the defendant to abandon or 
cancel the executory contract. An administrator does not take charge of 
the assets of his intestate merely for the sake of handling them. H e  takes 
charge of such assets for this twofold purpose: (1)  To  pay the debts of 
the intestate; and (2) to make distribution of the intestate's property to 
the rightful beneficiaries of the estate. The executory contract between 
the deceased owner and the defendant worked an equitable conversion, 
entitling the administrator of the deceased owner to  claim the unpaid 
portion of the sale price as personalty for the purposes of administration. 
Mills v. Harris, sup~a;  18 C.J.S., Conversion, sections 9, 40. I t  does not 
appear that the intestate left any debts, and i t  does appear that the plain- 
tiff is the sole distributee of his estate. These things t~eing true, the plain- 
tiff, as the sole beneficiary of the estate of the deceased owner, had an 
absolute right as against the administrator to elect to reconvert the prop- 
erty and to take it in its original state. Trust Co. v. .4llen, 232 N.C. 274, 
60 S.E. 2d 117; Seagle v. Harris, supra; Clifton v. Owens, 170 N.C. 607, 
87 S.E. 502; Pkifer v. Giles, 159 N.C. l42, 74 S.E. 919; Duckworth v. 
Jordan, 138 N.C. 520, 51 S.E. 109. Under the allegations of the reply, 
the plaintiff made a positive election to reconvert the property and to 
take i t  in its original state when he made his agreement with the defend- 
ant to abandon or cancel the executory contract. Such election put an 
end to any rights devolving upon the adnlinistrator under the doctrine of 
equitable conversion. 
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For  the reasons given, Judge Nettles rightly refused to strike the reply. 
The defendant asserts that  her appeal from the order of Judge Xettles 

denying her motion to strike "carried the entire case to the Supreme 
Court," and that  by reason thereof Judge Bennett had no jurisdiction to  
make the order requiring the defendant to  give an  increased defense bond 
conditioned as provided in G.S. 1-111 to secure the plaintiff against costs 
and loss of rents and profits pending the final determination of the action. 

This contention is untenable. It is in direct conflict with the con- 
trolling statute, which prescribes in  express terms that  "when an appeal 
is perfected . . . i t  stays all further proceedings in  the court below upon 
the judgment appealed from, or upon the matter embraced therein; but 
the court below may proceed upon any other matter included in the action 
and not affected by the judgment appealed from." G.S. 1-294. See, also, 
in this connection : McIntosh on North Carolina Practice and Procedure 
in  Civil Cases, section 693. Inasmuch as the complaint stated a cause 
of action for the recovery of real property, the question of the sufficiency 
of the defense bond required by G.S. 1-111 "was a matter included in the 
action," which was not affected in a legal sense by the motion of the 
defendant to  strike the reply. 

The order of Judge Nettles denying the motion to strike and the order 
of Judge Bennett requiring the increased defense bond must be affirmed. 

This action ought to be consolidated with the defendant's suit against 
the administrator for the purpose of tr ial  and judgment. The presiding 
judge in  the Superior Court will undoubtedly take such step either on 
motion of the parties or ex mero motu. 

Affirmed. 

STATE v. ESTEL McLAhlB. 

(Filed 19 March, 1952.) 

1. Searches and Seizures 5 2- 
A warrant reciting that an officer of the law had sworn under oath that 

named persons illegally possessed intoxicating liquor at a specified locality, 
and commanding a search of the premises without affidavit, is ke2d gov- 
erned by G.S. 18-13 and not G.S. 15-27, and the warrant is a sufficient com- 
pliance with the apposite statute to render competent eridence discovered 
by an officer a t  the premises designated. 

2. Criminal Law § 28- 
Defendant's plea of not guilty puts in issue everr element of the offense 

charged. 
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8. Intoxicating Liquor $ 5b- 
Possession of property designed and intended for the illegal manufacture 

of intoxicating liquor may be actual or constructive. "Designed" means 
fashioned according to a plan for that purpose. G.S. 18-4. 

4. Intoxicating Liquor $ Qd- 
Evidence that officers, searching in defendant's house and barn, found 

jars, sonie with small amounts of whiskey in them, kegs and barrels, and 
a worln or condenser barrel, with testimony that il: was of a type used in 
the manufacture of whiskey, ie held, considered in the light most favorable 
to the State, sufficient to be submitted to the jury in a prosecution for 
possession of property designed and intended for the illegal manufacture 
of whiskey. 

5. Criminal Law $601- 
Defendant did not testify, but his wife, three other women, and several 

men testifled in his behalf. Held:  Argument of the solicitor to the effect 
that defendant was "hiding behind his wife's coattail" is tantamount to 
comment on defendant's failure to testify in his own behalf, and upon the 
court's overruling of objections thereto, must be he1.d for prejudicial error. 
G.S. 8-54. 

6. Same- 
When defendant does not go upon the stand and does not put his char- 

acter in evidence, the solicitor is not entitled to attack or make adverse 
comment on defendant's character in the argument to the jury. 

7. Intoxicating Liquor $ Qa: Criminal Law § 5 6 -  
A warrant charging defendant with the unlawful possession of property 

for the purpose of manufacturing illegal whiskey, instead of with posses- 
sion of property designed and intended for that purpose, held not fatally 
defective, and motion in arrest of judgment is denied. G.S. 18-4. 

APPEAL by defendant from Grady, Emergency J z d g c ,  a t  October Term, 
1951, of JOHNSTOX. 

Criminal prosecution upon a warrant  dated 4 May, 1951, based upon 
affidavit of same date charging that  defendant "did unlawfully, wilfully 
and feloniously have in his possession for the purplxe of manufacturing 
illegal whiskey one complete distillery outfit, about 500 gallons capacity, 
and SO0 gallons of beer, and two complete distillery outfits of about 750 
gallons each, and 750 gallons of beer, and 16 cases of f ru i t  jars, 7 jugs 
(barrels and other materials for  manufacture and sale of intoxicating 
liquor)"-the portion in  parentheses being added by way of amendment 
allowed by the court-in the progress of the trial in Superior Court-as 
hereinafter shown. 

The record shows that  on 2 May, 1951, before E. C. Jones, a justice of 
the peace of Johnston County, one "E. 0. Beasley, an  officer charged with 
the execution of the law," said "under oath, that  he  is informed and be- 
lieves that  Estel &Lamb and wife have in  their possession intoxicating 
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liquors for the purpose of sale located in his dwelling, garage, filling 
station, automobiles, barns and out-houses, and premises . . . which is 
located in Bonner Township, Johnston County, K. C." 

Thereupon E. C. Jones, J.P., signed a warrant which reads as follows : 

"NORTH CAROLINA 
JOHNSTON COUNTY 

"To the Sheriff or any Lawful Officer-GREETIXCJ: 
"Whereas information has been furnished me by E. 0. Beasley an 

officer charged with the execution of the law says under oath that Estel 
McLamb and wife has in their possession intoxicating liquors for the 
purpose of sale, located as above stated, you are authorized and com- 
manded to enter upon said premises and make search of same. Seizing 
all intoxicating liquors, containers and other articles used in carrying on 
the illegal handling of intoxicating liquors. Herein fail not, and make 
due return of this warrant. 

"This 2nd day of May 1951. 
E. C. JOKES, J.P." 

At the bottom of which appear these entries: 

"OFFICER'S RETURN : 
Received the 2nd day of May 1951. 
Executed the 3rd day of May, 1951. 

B. A. HENRY, Sheriff, 
By:  G. IRA FORD, D. S." 

Defendant Estel McLamb, being put upon trial upon the charges in 
the warrant, entered a plea of not guilty. 

And upon the trial in Superior Court the State offered eridence tend- 
ing to show that on 2 May, 1951, officers found two stills,-oil-bur~iers,- 
in the woods, back of defendant's house,-the nearest one 450 steps from 
his house, and the other 150 steps beyond that, and surrounded as detailed 
by them; that on morning of 3 May officers destroyed the stills,-the 
circumstances and surroundings being detailed; and that on same morn- 
ing, and under the search warrant, obtained as hereinabove stated, two of 
the officers searched the house, barn, and premises around the house of 
defendant where they found the following: 

(1)  An oil tank of four hundred or five hundred gallon capacity, with 
a faucet on it, upon a scaffold at  the wash house, 15 or 20 feet from the 
building ; 

(2) Imprints of cans on the ground where oil had been drained from 
the tank ; 

(3)  I n  the house (a )  five half-gallon jars with about half teaspoonful 
of whiskey in each, (b) seren or eight "brand new jars," and (c) upstairs, 
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a number of new oak kegs or buckets,--looked to be five or ten gallon 
capacity; 

(4)  Out a t  barn, ( a )  two half-gallon jars with strcng odor of liquor in 
them, (b) one fifty-five gallon barrel with odor of beer in it,  and shipstuff 
on the sides,-this was in feed barn downstairs, and (c )  another barrel 
that  was a worm or condenser barrel with holes in it-that is, an  empty 
barrel that  water runs in,-"they condense whiskey in it"; 

(5) ITpstairs in  the pack barn, 389 cases of new half-gallon fruit  jars 
similar to the ones that were in  the house,-the caseE, containing 12 jars 
each ; 

( 6 )  Outside in  the barn yard, ( a )  one-horse wagon that  had strong 
odor of kerosene in the bottom of it, on burlap bags, alld a cover "like they 
use in the Army for camouflage to put over something," and (b )  fresh 
horse's tracks from the wagon to the oil tank and acror:s the field and back 
around the path to barn;  and 

(7)  Jus t  across the road, a t  a pig pen, in front cB the house, eleven 
empty f ru i t  ja r  cartons and a barrel (the officer saying he did not know 
whose barn i t  was). 

After giving above details, officer I r a  Ford testified that the kegs and 
jars were new; that  "Mrs. McLamb told us that  the kegs and jars belonged 
to a wholesale merchant in  Benson who used the place for storage," and 
again, "I did not indict Mr. or Mrs. McLamb for the liquor we found a t  
the house or for anything else we found in the house. They are indicted 
only for the stills, beer, jugs and jars that  we found in :he woods." There- 
upon, the solicitor moved to amend this warrant to include "barrels and 
other materials for the manufacture of whiskey." Objection overruled. 
Defendant excepted. 

Officer Hinton, referring to the new kegs, testified that kegs of this kind 
are used for doubling kegs a t  stills; that  i n  order to use these kegs for 
doubling barrels there has to be holes in the head ; thai: he did not see any 
barrels there with holes drilled in them; that he saw the barrel that  has 
been referred to as the one with mash on i t ;  and that  this was a 55-gallon 
barrel and there were holes in it. Then the witness was asked the ques- 
tion, "What use is made of a barrel of that  type in the manufacture of 
whiskey 2" Objection-overruled. Exception. The witness answered, 
"It is known as a worm barrel or condenser barrel." 

And, under cross-examination, this ~ i t n e s s  continued, "found kegs ~ i t h  
bails on them. They were oak stave bucket kegs and they were similar to 
buckets used in drawing water from wells and I also found some small 
oak kegs that did not hare  a bail. They were like the Imckets except they 
did not have bails. They were all new and unused . . The kegs I saw 
there could be used to put syrup, vinegar, grape juice, or any other liquid 
substance in . . . found 389 cases of new fruit  jars . . . they are com- 
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monly used for fruit,  and are in general use and sold by merchants 
throughout the country . . ." 

Thereupon, defendant, reserving exception to denial of his motion for 
judgment as of nonsuit made when the State first rested its case, offered 
sixteen witnesses, among whom were his wife, his mother-in-law, and two 
other women. The evidence offered tends, in the main, to exculpate de- 
fendant of any connection with any of the articles found by the officers. 
Some of the witnesses testified to the general good character of defendant's 
wife. Defendant did not testifv. 

Defendant renewed his motion for judgment as of nonsuit a t  the close 
of all the evidence. Motion denied. Defendant excepted. 

The record also shows the following: "The solicitor in arguing the case 
to  the jury stated: 'Who did the defendant have up here as witnesses? 
Hi s  wife and a bunch of women, hiding behind his wife's coat-tail; 
Gentlemen of the Ju ry ,  you are not dealing with an  honest man, you are 
dealing with a big-time bootlegger.' Defendant objects. Objection over- 
ruled. B y  the Cour t :  'That is a question for the jury.'" Defendant 
excepts. Exception 16. 

Verdict: Defendant is not guilty as to the ownership and operation of 
the three stills described in the warrant  : Guilty as to the possession of the 
materials and things found a t  the house for use in manufacturing liquor. 

Judgment:  Sentenced to the common jail of Johnston County, and 
assigned to work the roads of the State under the direction of the State 
Highway and Public Works Commission for a term of 18 months. - " 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General NcllIullan, Assistant Attorney-General Moody, and 
Charles G. Powell, Jr., Member of Staff, for the State. 

Canaday Le. Canaday a n d  J .  Roscoe Bnrefo0.t for defendant, appellant. 

WINBORNE, J. Defendant assigns as error several rulings of the trial 
court upon which he formulates questions of law involved. We treat them 
seriatim. 

1. Exceptions were taken to the admission of evidence secured by the 
officers under the search warrant. It is contended that  the search warrant  
is defective for that  the justice of the peace, who issued it, failed to com- 
ply with the requisites of G.S. 15-2'7, and amendments thereto, in that  
the procuring officer was not required to furnish sufficient facts to show 
probable cause for the issuance of such warrant. E e  that  as i t  may, i t  ap- 
pears here that  the prorisions of G.S. 18-13 are applicable rather than 
G.S. 15-27. G.S. 18-13 provides that  "upon . . . information furnished 
under oath by an  officer charged with the execution of the law, before a 
justice of the peace, . . . that he has reason to believe that  any person 
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has in his possession, a t  a place or places specified, liquor for the purpose 
of sale, a warrant shall be issued commanding the officer to whom it is 
directed to search the place or places described in such . . . information; 
and if such liquor be found in any such place or places, to seize and take 
into his custody all such liquor, and to seize and take into his custody all 
glasses, bottles, jugs, pumps, bars, or other equipment used in the business 
of selling intoxicating liquor which may be found at such place or places, 
and to keep the same subject to the order of the court . . ." 

Testing the affidavit of the officer here in question by the provisions of 
this statute, G.S. 18-13, it appears that the matters contained in the affi- 
davit are sufficient to justify the justice of the peace to issue the search 
warrant. Hence. in the admission of the evidence to which such excep- 
tions relate, error is not made to appear. 

2. Defendant next stresses for error the denial of his motions, aptly 
made, for judgment as in case of nonsuit. G.S. 15-173. 

I n  passing upon this question, it is appropriate to note that in Article 1 
of Chapter 18 of the General Statutes of North Carolina, pertaining to 
the regulation of intoxicating liquors, G.S. 18-4, it is provided that ('. . . 
I t  shall be unlawful to have or possess any liquor or property designed 
for the manufacture of liquor intended for use in violating this article . . ." See S.  a. Jaynes, 198 N.C. 728, 153 S.E. 410; 8. v. Webb,  233 
N.C. 382, 64 S.E. 2d 268. 

Defendant is charged with violating this statute as it pertains to p r o p  
erty designed for the manufacture of liquor, etc. His plea of not guilty 
puts in issue every element of the offense charged S. 1). Meyers, 190 
N.C. 239, 129 S.E. 600; S. v. Harvey ,  228 N.C. 62, 44 S.E. 2d 472; S. v. 
Hendrick,  232 N.C. 447, 61 S.E. 2d 349; S. zq. Webb, supra. 

Possession, within the meaning of the above statute, may be either 
actual or constructive. S. v. Lee, 164 N.C. 533, 80 S.E. 405; 8. v. 
Afeyers, supra; S. v. Penry ,  220 N.C. 248, 17 S.E. 2d 4 ;  S. 21. Webb,  

I n  the Neyers  case, supra, it is stated: ('If the liquor was within the 
Dower of the defendant in such a sense that he could and did command its 
use, the possession was as complete within the meaning of the statute as 
if his possession had been actual." And in the W e b b  case, supra, it is said 
that this principle applies alike to the possession of property designed for 
the manufacture of intoxicating liquor within the meaning of the statute. 
G.S. 18-4. 

Moreover, in the Jaynes case, supra, this statnte, Ihen 3 C.S. 3111 (d) ,  
and under consideration, used the word "designated," and this Court held 
that this word was evidently intended for '(designed," and might be so 
regarded, and, hence, the chargt, against the defendant mas "having in his 
possession certain utensils designed and intended fo- use in the unlawful 
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manufacture of intoxicating liquorv-and that  "the fact that  they had 
not been completely assembled or arranged for the purpose would seem to 
make no difference under the language of the statute." Also i t  is noted 
that now the word "designated" as i t  then appeared in the statute has been 
deleted, and the word "designed" substituted in lieu of it. 

The word "designed" is defined in Webster's New International Dic- 
tionary, as "done by design or purposely," that is, "opposed to accidental 
or inadvertent." Hence as used in the statute, G.S. 18-4, the phrase 
"property designed for the manufacture of liquor" means property "fash- 
ioned according to a plan" (Webster) for that purpose. 

I n  the light of the provisions of the statute, as interpreted by these 
decisions of the Court, in passing upon the question now being considered, 
i t  must be borne in mind that the verdict of the jury is that  defendant 
is not guilty as to the ownership and operation of the three stills described 
in the warrant, but that he is "guilty as to the possession of the materials 
and things found a t  the house for use in manufacturing liquors." 

Thus in the light of the verdict the question now is whether the evi- 
dence, taken most favorably to the State, as is done in considering de- 
murrer to the evidence, G.S. 15-173, is sufficient to take the case to the 
jury in respect of the charge to which the verdict of guilty relates. When 
so considered, the evidence appears to be sufficient, and i t  is held that  i t  is 
sufficient to take the case to the jury-particularly the testimony relating 
to the barrel, referred to as the container barrel with holes in it. The 
testimony is that the officers found i t  '(at the barn" on defendant's prem- 
ises, and that  a barrel of this type, in the manufacture of whiskey, is 
"known as a worm barrel or condenser barrel." 

3. The next question is based on exceptions to the rulings of the trial 
court in respect to the remarks of the solicitor, hereinabove quoted, made 
in the course of his argument to the jury. The challenge so made is well 
founded. 

The record and case on appeal show that defendant's wife and three 
other women, and several men testified in  his behalf, but that  he did not 
testify. Hence to say that he was "hiding behind his wife's coat tail" is 
tantamount to comment on his failure to testify, which is not permitted 
by the statute, G.S. 8-54. This statute declares that  in the tr ial  of all 
indictments, or other proceedings, against a person charged with the com- 
mission of a crime, the person so charged is, at his own request, but not 
otherwise, a competent witness, and that his failure to make such request 
shall not create any presumption against him. And the decisions of this 
Court have uniformly interpreted its meaning as denying the right of 
counsel to comment on the failure of a person so charged to testify. 
Among authoritative decisions are :  S. v. flumphrey, 186 N.C. 533, 120 
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S.E. 85; S. v. Tucker, 190 N.C. 708, 130 S.E. 720; i?. v. Bovender, 233 
N.C. 683, 65 S.E. 2d 323, and cases cited. 

Idoreover, unless a defendant in a criminal prosecution testifies as a 
witness, thereby subjecting himself to impeachment, o:r produces evidence 
of his good character to repel the charge of crime, the State may not show 
his bad character for any purpose. See Stansbury on North Carolina 
Evidence-Section 104 ; also S.  v. Nance, 195 N.C. 47,141 S.E. 468 ; S. ,z:. 
McKinnon, 223 N.C. 160, 25 S.E. 2d 606. 

I n  the Humphrey case, supra, it appeared "that on the trial the solici- 
tor was allowed, over defendant's objection, to make adverse comment on 
the fact that the defendant did not take the stand as a witness in his own 
behalf, and also as to the bad character of the defendant as a substantive 
fact tending to show his guilt, when the defendant had not himself put his 
character ih evidence on the issue," the Court declared that bothobjec- 
tions must be sustained under the statute, then C.S. 1799, now G.S. 8-54, 
and decisions appertaining to the subject. 

And in the Boaender case, supra, Chief Justice Dcwin, then an Asso: 
ciate Justice, reviews the authorities. There the presiding judge declined 
to permit defendant's counsel to state to the jury that ('the law says no 
man has to take the witness stand." The ruling of the court was sustained. 

Moreover, in S. v. Howley, 220 N.C. 113, 16 S.E. 2d 705, it is held 
that it is the duty of the presiding judge to interfere when the remarks 
of counsel are not warranted by the evidence and are crdculated to mislead 
or prejudice the jury. 

I n  the present case, the court overruled the objections, and inadvert- 
ently ruled that it was "a question for the jury." True, the court, later, 
in charging the jury adverted to the right of defendant not to testify, but, 
in doing so, no reference is made to the remarks of the solicitor on which 
the above ruling was made. 

u 

Other matters to which exceptions were taken need not now be consid- 
ered since for error pointed out there must be a new trial. 

IEoweuer, in  this Court defendant moves in arrest of judgment for that 
the warrant, upon its face, fails to sufficiently charge ri crime under G.S. 
18-4, in that it fails to allege that defendant "possessed property designed 
for the manufacture of liquor intended for use in violating this article, or 
which has been so used." While the form of the charge as set out in the 
affidavit on which the warrant issued, and in  the amfGdment thereto, is 
not here approved, this Court holds that it is not .wholly insufficient. 
Hence the motion in arrest of judgment is denied. 

But since the case goes back for a new trial, it may be deemed expedient 
to amend the warrant to more completely follow the statute G.S. 18-4. 

Let there be a 
New trial. 
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TOWN OF MOUNT OLIVE v. CHARLES G. COWAN AND WIFE, MARY 
WOOTEN COWAN. 

(Filed 19 March, 1952.) 
1. Eminent Domain 5 5- 

The power of eminent domain is inherent in the State, and the power 
can be delegated by the General Assembly only when the purposes for 
which it may be exercised are enumerated and the procedure for such exer- 
cise prescribed. 

2. Eminent Domain 5 % 

The exercise of the power of eminent domain is always subject to the 
principle that there must be definite and adequate provision made for 
reasonable compensation to the owner. 

3. Eminent Domain 5 + 
A municipal corporation can exercise the right of eminent domain only 

when and to the extent authorized by its charter or by general law. 

4. Same-- 
A municipality is given the right to condemn land for street purposes by 

general law, G.S. 160-205, and such right is not limited by the provisions 
of G.S. 40-10, which applies to those corporations named in the preceding 
sections of that statute, in exercising the power of eminent domain under 
that act, and therefore that the land sought to be condemned for street 
purposes by the city was a part of respondents' premises, consisting of yard 
and garden, and upon which their dwelling is located, is not a bar to the 
proceedings by the municipality. 

APPEAL by respondents from Bennett, Special Judge, October Term, 
1951, of WAYNE. 

The petitioner, Town of Mount Olive, instituted this proceeding in the 
Superior Court of Wayne County to condemn certain property of the 
respondents, situate in the Town of Mount Olive, for  street purposes, after 
the petitioner was unable to agree with the respondents for the purchase 
thereof. The land sought to be condemned is a par t  of the respondents' 
premises, consisting of their yard and garden, and upon which their dwell- 
ing house and garage are located. 

The respondents filed an answer to the petition and pleaded in bar of 
the right of the petitioner to condemn any portion of their premises, the 
prorision of G.S. 40-10. The Clerk of the Superior Court appointed 
commissioners to appraise the property of the respondents, and upon 
filing of the Commissioners' report, the respondents filed exceptions 
thereto. The  Clerk overruled the exceptions and confirmed the report. 
The respondents appealed to the Superior Court. The  tr ial  judge, after 
hearing the arguments of counsel on both sides, held the plea in bar in- 
sufficient to prevent the Town of Mount Olive from proceeding with the 
condemnation of the land involved and entered an order to the effect tha t  
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the petitioner is entitled to proceed to trial on the issue of damages result- 
ing from the condemnation of the land clescribed in ;;he petition. 

The respondents appeal and assign error. 

Dees & Dees, Charles  0. W h i t l e y ,  and  J u l i a n  I'. E'lythe for pet i t ioner ,  
appellee.  

P a u l  B. E d m m d s o n ,  J a m e s  N .  Smith, and  J .  Melvi l le  B r o u g h t o n  for 
respondents,  appellants.  

DENNY, J. The charter of the Town of Mount Olive contains no pro- 
vision authorizing i t  to condemn land for street purposes. Hence, the 
petitioner brought this proceeding pursuant to the provisions of G.S. 
160-204 and 160-205 which authorize municipalities to condemn land for 
various purposes. 

The question raised and presented for decision on this appeal is whether 
a municipality may condemn a dwelling house, yard, kitchen or garden, 
or any part  thereof, for the purpose of widening or extending a street 
ander the authority granted by the above statutes, or is such authority 
subject to the limitation contained in G.S. 40-lo? 

The limitation contained in G.S. 40-10 was enacted by the General 
Assembly of 1852, chapter 92, section 1, which was an  act to define the 
duties and powers of turnpike and plankroad companies. I t  was codified 
in  the Revised Code of 1855, chapter 61, section 21, and read as follows: 
"No such corporation shall be allowed to have condemned to its use, with- 
out the consent of the owner, his dwelling house, yard, kitchen, garden or 
burial ground." This exact language was carried forward in section 1701, 
chapter 38, in the Code of 1883. The provision later became a part  of 
section 2578 of the Revisal of 1905, chapter 61. 

The right to exercise the power of eminent domain, as set forth in 
General Statutes, chapter 40, article 1, sections 1 through 10, was given 
to certain corporations, as defined therein, for the purpose of enabling 
them to construct the works or projects enumerate13 in the article and 
which involve a public use or benefit, among them Eeing as follows: 

"1. Railroads, street railroads, plankroads, tramrosds, turnpikes, canal, 
pipe lines originating in Korth Carolina for the trailsportation of petro- 
leum products, telegraph, telephone, electric power or lighting, public 
water supply, flume, or incorporated bridge companics. 

('2. Municipalities operating water systems and Fewer systems and all 
water companies operating under charter from the State or license from 
municipalities, which may maintain public water supplies, for the pur- 
pose of acquiring and maintaining such supplies." 

The right to exercise the power of eminent domain belongs to every 
independent government exercising sovereign power as a necessary inci- 



N. C.] SPRING TERM, 1952. 261 

dent to its sovereignty. And this power, unless otherwise provided in the 
organic law, rests solely in the state unless by Legislative action the power 
is delegated and the purposes for which i t  may be exercised enumerated 
and the procedure for such exercise prescribed. The right to exercise 
the power of eminent domain, however, is always subject to the principle 
that  there must be definite and adequate provision made for  reasonable 
compensation to the owner of the property proposed to be taken. J e f f r e s s  
v. Greenville,  154 N.C. 490, 70 S.E. 919; D u r h a m  c. Rigsbee,  141 N.C. 
128, 53 S.E. 531; X o r g a n t o n  v. R u f f o n ,  187 S . C .  736, 122 S.E.  842; 
18  Am. Jur. ,  Eminent Domain, section 19, page 645, and section 304, page 
949; 29 C.J.S., Eminent Domain, section 2, page 777, e f  seq., and section 
100, page 904. 

Therefore, a municipal corporation, being a creature of the Legislature, 
can only exercise the right of eminent domain when authorized to do so 
by its charter or by the general law. Lloyd 7,. T'cnable, 168 S . C .  531, 84 
S.E. 855; I n  re  S o u f h w n  R. C'O. P a c i n g  Assessment ,  196 S . C .  756, 147 
S.E. 301. Consequently, untiI 1917, it was a general practice to grant to 
towns and cities, in their charters, the right to exercise the power of emi- 
nent domain in order to obtain property for the construction or widening 
of streets, and for various other purposes. Long  c. T o w n  of R o c k i n g h a m ,  
187 X.C. 199, 121 S.E. 461; Lee 2;. Tou.n of Wuynesc i l l e ,  184 N.C. 565, 
115 S.E. 51;  Jef fress  v. Greenci l le ,  w p r a ;  Rosenthal  I > .  Goldsboro, 149 
N.C. 128, 62 S.E. 905. Finally, the General Assembly, by the enactment 
of chapter 136, Public Laws of 1917, sub-ch. -1, section 1, codified as C.S. 
2791 and 2792 (now G.S. 160, sections 204 and 205), gave this right to 
all cities and towns. Raleigh 1.. I k f c h e r ,  220 N.C. 613, 18 S.E. 2d 207; 
Charlot te  ZJ. I r e n f h ,  226 N.P. 750, 40 S.E. 2d 600, 169 A.L.R. 569. See 
also W i n s f o n - S a l e m  r .  Ashby ,  194 N.C. 388, 139 S.E. 764. Likewise, 
other acts have been passed by the General Assembly giving various public 
agencies and public utility companies more comprehensive power to con- 
demn land than those granted in chapter 40, article 1, of our General 
Statutes. 

The "Revision Commissionn appointed pursuant to  the provisions of 
chapter 252 of the Public L a w  of 1917, for the purpose of "the compil- 
ing, collating, and revising of the public statutes of Worth Carolina," in 
its report to the General .Assembly, having codified various statutes giving 
to certain corporations the power to condemn land for purposes not in- 
cluded in section 2575 of the R e ~ i s a l  of 1905, chapter 61, among them 
being sub-ch. 4, section 1, of chapter 136 of the Public Laws of 1917, as 
sections 162 and 163, ch. 56, art.  16--Municipal Corporations, in such 
report, added to sectiou 2578 of the Revisal of 1905, the following pro- 
vision, "unless condemnation of such property is expressly authorized." 
The section was further amended, it appears. after the report of the 
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Revision Commission was received by the General Assembly, since i t  was 
codified as section 1714 in the Consolidated Statutes of 1919. and contains 
the following language: "No such corporation shall be allowed to  have 
condemned to its use, without the consent of the owner, his dwelling house, 
yard, kitchen, garden or burial ground, unless condemnation of such prop- 
erty is expressly authorized in its charter or by some provision of the 
Consolidated Statutes." This section is now codified as G.S. 40-10. And 
sections 162 and 163 in the report of the Revision Commission, referred 
to above, were codified as sections 2791 and 2792 of the Consolidated 
Statutes, and brought forward in G.S. 160, sections 204 and 205. 

G.S. 160-204 authorizes the governing hody of any city, or any board, 
commission, or department of the government of such city having the 
management and control of the streets, parks, playgrounds, electric lights, 
gas, power, sewerage or drainage systems, or  other public utilities, to pur- 
chase such land, either within or without the city, when in  the opinion 
of the governing body of the city, or other board, commission, or depart- 
ment of the government of such city having control of its streets, or  other 
utilities, such purchase "shall be necessary for the purpose of opening, 
establishing, building, widening, extending, enlarging, maintaining, or 
operating any such streets, parks, playgrounds," or other public utilities, 
and to pay such compensation therefor as may be agreed upon. 

G.S. 160-205 provides : "If such governing body, board, commission or 
department of the government of such city are unable to agree with the 
owners thereof for the purchase of such land, right of way, privilege, or 
easement, for the purposes mentioned in the preceding section, or for  a 
site for city hall purposes, condemnation of the same for such public use 
may be made in the same manner and under the same procedureas is pro- 
vided in  chapter Eminent Domain, article 2 ;  and the determination of 
the governing body, board, commission, or  department of government of 
such city of the land necessary for such purposes shall be conclusive." 

I n  the case of Selma u. S o b l e s ,  ef als., 183 K.C. 322. 111 S.E. 543, the 
Town of Selma undertook to condemn certain property for cemetery pur- 
poses. The area sought to be condemned belonged to one of the defend- 
ants. The other defendants owned and occupied residences near the area 
sought to be condemned. S o  water was available to thew defendants for 
domestic use and consun~ption except from wells on their respective preni- 
ises. I t  was contended that  the location of a cemetery in this particular 
area mould constitute a nuisance, so affecting the homes of the defendants 
as to bring the case within the esceptions contained in C.S. section 1714 
(now G.S. 40-10). 

The Town of Selma had obtained an amendment to its charter by 
chapter 116, Private Laws of 1915, giving i t  the power to conden~n land 
for the purposes of a cemetery, "in the same manner as lands are con- 
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demned by railroads and public utility companies." This Court held that  
since railroads and public utility companies were subject to the limitation 
contained in  C.S. section 1714 (now G.S. 40-lo), so was the Town of 
Selma. However, the Court said : "Undoubtedly, the Legislature could 
confer the power to condemn property for a public purpose, even to the 
extent of taking a man's home, for all private property is liable to be 
appropriated for the public use in  the reasonable exercise of the police 
power. Thomas v. Sanderlin, 173 N.C. 329, citing 6 R.C.L. 193." 
Jeffress v. Greenville, supra. 

I n  Lee v. Waynescille, supra, the plaintiff undertook to restrain the 
defendant from condemning a portion of plaintiff's yard for street pur- 
poses. The plaintiff and her husband had erected a large and expensive 
residence on the premises approximately thirty years prior thereto and 
were occupying i t  as their home a t  the time of the institution of the 
action. This Court held that  the provisions contained in the charter of 
the defendant, Public Laws 1885, ch. 127, section 16 ; Public-Local Laws, 
Extra  Session 1921, ch. 28, see. 3 ;  C.S. 2791 and 2792 (now G.S. 160, 
sections 204 and 205), gave the Board of ,ildermen of the Town of 
Waynesville ample authority to make the proposed street improvements 
and to condemn the needed portion of plaintiff's property for the purpose, 
on payment of reasonable and just compcnsation, citing Jefress z.. Green- 
ville, supra, and Waynesville v. Saft~?.fh~aait,  136 N.C. 226, 48 S.E. 661. 

I t  will be noted that  G.S. 40-10 is a part  of article 1, chapter 40, of 
our General Statutes which grants the right to exercise the power of 
eminent domain in  connection with the construction of the projects enu- 
merated in said article. Municipalities were not included among the 
corporations authorized to condenm land under the provisions of what is 
now chapter 40 of our General Statutes, article 1, until 1911. Chapter 
62, section 25, of the Public Laws of 1911 reads in  pertinent par t  as fol- 
lows: "A11 municipalities operating water systems and sewer systems, 
. . . may acquire by condemnation such lands and rights in lands and 
water as are necessary for the successful operation and protection of their 
plants, said proceedings to be the same as prescribed by law for acquiring 
right of way by railroad companies." X o  such limitation on the right 
of a municipality to condemn land for the purposes enumerated in G.S. 
160-204, is included in G.S. 160-205. Therefore, in our opinion the limi- 
tation contained in G.S. 40-10 is a limitation only upon such corporations 
as are defined and named in the preceding sections in the article, when 
exercising the power of eminent domain granted in  the act, or the amend- 
ments thereto, in connection with the construction of the works or projects 
enumerated therein, and pursuant to the authority granted thereby. 

I t  would be illogical to assume that  the General Assembly intended to 
place a limitation upon the power of a municipality to condemn land for 
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street purposes when such municipality was not given the power to con- 
demn land for such purposes in the original act, of which the limitation 
was a part, or by any amendment thereto. A municiprdity, a t  the present 
time, could not condemn land for street purposes under the substantive 
power granted in G.S. 40, article 1, sections 1 through 9, even if the limi- 
tation contained in O.S. 40-10 had never been enacted. 9 n d  the mere fact 
that  the procedure outlined in chapter 40, article 2 of the General Stat- 
utes, sections 40-11 to 40-29, must be followed in  condemning property 
for the purposes enumerated in G.S. 160-204, does not impose upon the 
municipality the limitation contained in G.S. 40-10. I n  r e  Housing 
Authon'fy, 233 N.C. 649, 65 S.E. 2d 761. 

I n  our opinion, the power granted to a municipality to condemn land 
for street and other purposes by G.S. 160-204 and 160-205, is not limited 
or restricted by G.S. 40-10. 

I n  view of the conclusion we hare  reached, the judgment of the court 
below is 

Affirmed. 

C. W. PIJCKETT AND F. L. McCOLLUM, CO-PARTNERS TRADING AS FARMERS 
FLAG WAREHOUSE, V. ALBERT R. SELtLARS. 

(Filed 19 March, 1952.) 
1. Statutes 9 8-- 

A remedial statute must be construed as a whole in the light of the evils 
sought to be eliminated, the remedies intended to be applied, and the objec- 
tive to be attained. 

2. Statutes 8 6a- 
The intention of the lawmaking body is the heart of a statute. 

3. Sam- 
The word "may" will be construed "must" when necessary to effectuate 

the intent of a statute designed for the protection of public and private 
interests. 

In construing 7 USCA see. 1314 in the light of the evils sought to be 
eliminated, the remedies intended to be applied, and the objective to be 
attained, i t  i s  held that its provision that a ~i~arehouseman, in paying the 
producer for tobacco, 'may" deduct the penalty assessed for production 
of tobacco in excess of the quota allotted to the proilucer's farm, means 
"shall," and imposes the imperative duty on the warehousen~an to deduct, 
in every instance, the penalty imposed. 

5. Statutes § 5n- 

The courts will not adopt a construction that results in palpable injus- 
tice when the language of the statute is susceptible to another reasonable 
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construction which is just and is consonant with the purpose and intent 
of the act. 

6. Taxation 5 35- 
Payment of an amount less than the penalty due the Federal Government 

because of error made by an agent of the Government in figuring the pen- 
alty, does not discharge the debt to the Government. 

7. Agriculture § 16: Money Paid 5 1- 
Because of error in figuring by the agent of tlie Government, an amount 

less than the penalty due was deducted by the warehouseman in paying 
defendant for his tobacco. Upon later demand by the Government, the 
warehouseman paid the balance due on the penalty. Held: The ware- 
houseman is entitled to recover from defendant the additional sum paid. 

APPEAL by defendant from IIatch,  S p ~ c i u l  Judge, J anua ry  Term, 1952, 
LEE. 

Civil action to recover money paid to the use of defendant. 
Defendant is a producer of tobacco and in 1950 planted and harvested 

tobacco in excess of his allotment. As a consequence he was issued a 
"pink slip" marketing card which indicated that tobacco marketed by him 
on said card was subject to penalty to be deducted by the warehouse 
through which tlie tobacco was marketed. The penalty was ten cents per 
pound and the color of the card put plaintiffs on notice the penalty 
was due. 

A representative of the Production and Marketing Administration of 
the U. S. Department of ~ lgr icul ture  is present in the office of every ware- 
house during the marketing season to check the marketing card, fill in 
the sales coupons and determine the penalty, if any, due. H e  enters the 
required information on the official coupons and also notes the amount of 
penalty due on the warehouse sales slip or bill of sale and then passes i t  
to the warehouse representative who issues check to the producer for the 
amount of his sale less warehouse charges and the penalty noted by the 
PNA representative. 

On 8 September defendant sold on the warehouse floor of plaintiffs 
3,596 pounds of tobacco. The PhIA representative estimated the tax a t  
$35.96 rather than $359.60, the correct amount due;  that  is, by misplacing 
his decimal he figured the tax a t  the rate of one cent rather than ten cents 
per pound. H e  entered the amount of tax so estimated on the warehouse 
sales slip, tore out of the marketing card his coupon or memorandum of 
sale, and passed the card and sales slip to the warehouseman who issued 
check for the sale less the penalty noted by the PMA representative. 

Thereafter, when the error was called to their attention, plaintiffs 
accounted for and paid to the proper Government officials the full sum 
which should have been deducted. They interviewed defendant with re- 
spect to the error and defendant promised to  reimburse them. Later he 



266 I N  T H E  S U P R E M E  COURT. [235 

declined to make payment. Thereupon plaintiffs instituted this action to 
recover $325.64, the amount of penalty plaintiffs failed to deduct and for 
which they have been required to account to the U. S. Department of 
Agriculture. 

Defendant admits the essential facts alleged and pleads voluntary pay- 
ment with full  knowledge of the facts. I n  an  amended answer defendant 
pleads that  the plaintiffs are the ones who are required to pay the penalty 
and that, while they may, they are not compelled to deduct same from the 
sales price of the tobacco, and that  said plaintiffs failed to exercise their 
optional right to deduct the penalty a t  the time of the sale and may not 
now recover therefor. 

Proper issues were submitted to the jury and were answered in favor 
of plaintiffs. The court entered judgment on the verdict and defendant 
excepted and appealed. 

Gavin, Jackson & Qavir~  f o r  plaintiff appellees. 
J. G. Edwards and Hoyle & Hoyle for  defendant appellant. 

BARNHILL, J. The tobacco production program is a comprehensive 
plan to assure the orderly flow of tobacco into the stream of interstate and 
foreign commerce, and i t  has been approved by mors than two-thirds of 
the tobacco producing farmers of the nation. The objective of the legis- 
lation putt ing the plan into operation, 7 TTSCA Ch. :35 B, is to eliminate 
the disparity between the prices of tobacco in interstate and foreign com- 
merce and the prices of industrial products in such commerce, and to 
prevent the indiscriminate dumping on the national market of excessive 
supplies of tobacco a t  ruinously low prices which spell bankruptcy for the 
farmers, adversely affect the economy of the whole nation, disrupt the 
orderly marketing of tobacco, and substantially burden interstate and 
foreign commerce. 7 USCd sec. 1311; Jiulford v. h'mith, 307 C.S. 38, 
83 L. Ed.  1092. The act is administered by the U. S. Department of 
Agriculture through the Production and Marketing Administration, com- 
monly known as PNA. 

~ n d e r  the plan each producer of tobacco is  allotted annually a tobacco 
acreage quota. The tobacco produced on the acreage quota thus allotted 
may be marketed without penalty. However, to discourage overproduc- 
tion and to assure the success of the program, the marketing of any kind 
of tobacco in excess of the quota allotted for the farm on which the to- 
bacco is produced is subject to a penalty of forty per centum of the aver- 
age market price for such tobacco for the preceding marketing year. 
7 ITSCA see. 1314 (1951 pocket part) .  

To the end that  the marketing of any excess production may be readily 
ascertained, every producer is furnished a marketing card which is his  
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authority to place his tobacco on the market for sale and to sell the same. 
Adams v. Warehouse, 230 N.C. 704, 55 S.E. 2d 331. The card must be 
produced and a sales memorandum made therein by a PMA representa- 
tive before the sale may be consummated, without penalty, by the payment 
of the purchase price. 

To facilitate the sale and assure the collection of any penalty due, the 
producer who has not planted in excess of his acreage quota is issued a 
white card. The farmer who has overproduced receives a pink card on 
which the amount per pound penalty is noted. The pink color serves to 
put the Ph lA representative and purchaser on notice that a penalty is 
assessable against the particular sale. 

The Act provides that when tobacco is marketed through a marehouse- 
man the "penalty shall be paid by such warehouseman . . . who may 
deduct an amount equivalent to the penalty from the price paid to the 
producer." 7 USCA sec. 1314. 

The phraseology of this latter provision is the underlying cause of this 
litigation. The defendant contends that the penalty is assessed against 
the warehouseman with an option on his part to deduct the assessed 
penalty from the sales price of the tobacco, and that when the plaintiff 
failed to exercise his option to make such deduction at the time of the 
sale he waived his right to claim reimbursement from him. 

Rut when the Act is considered as a whole in the light of the evils 
sought to be eliminated, the remedies intended to be applied, and the 
objective to be attained, it becomes apparent that this is not the proper 
construction of the provision. 50 A.J. 283, see. 303; Young v. Whitehall 
Co., 229 AT.@. 360, 49 S.E. 2d 797; Smith z3. Davis, 228 N.C. 172, 45 
S.E. 2d 51,174,4.L.R. 643. 

Emphasis should be laid upon the necessity for appraisal of the pur- 
poses as a whole of Congress in analyzing the meaning of clauses or sec- 
tions of general acts. U. S. t). American Trucking Asso., 310 U.S. 534, 
84 L. Ed. 1345. 

The Congressional intent is to prevent the marketing of excessive 
amounts of tobacco. The penalty is intended as a deterrent against over- 
production. I t  is the producer who is granted the production quota. I t  is 
he who orerproduces, and the penalty is intended to ~ena l ize  him for his 
overproduction. He  markets his tobacco and the penalty is upon the 
marketing of tobacco produced in excess of the quota allotted. 7 USCA 
sec. 1314. 

The intention of the lawmaking body is the heart of a statute. hlullen 
v. Louisburg, 225 N.C. 53, 33 S.E. 2d 484; Tmst Co. v. Hood, Comr. of 
Banks, 206 N.C. 268, 173 S.E. 601; Dyer 27. Dyer, 212 N.C. 620, 194 
S.E. 278. 
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The provision that  the warehouseman must pay the penalty is merely 
a par t  of the general scheme for the collection of the penalties assessed. 
Thus the collection is materially simplified and facil dated and the costs 
thereof substantially reduced. The ''may" in the provision that  he may 
deduct an  amount equivalent to the amount paid mu3t be interpreted to 
mean "shall." I t  is imperative rather than permissive in  import. See 
Mul ford  v. Smith, supra, where the court declined to  enjoin warehouse- 
men against the deduction of penalties due by producers. 

"The words 'may' and 'shall,' when used in a statutcx, will sometimes be 
read interchangeably, as will best express the legislative intent. The word 
'may' will be construed to mean 'shall' where the public or third persons 
have a claim that  the power ought to be exercised . . ." Canal C'omr. v. 
Sanitary District, 56 S.E.  953. "The general rule is that the word 'may' 
will be construed as 'shall,' or as imposing a n  imperative duty whenever 
it is employed in a statute to delegate a power, the exercise of which is 
important for  the protection of public or private interests. Whether 
merely permissive or imperative depends on the intention as disclosed by 
the nature of the act in connection with which the word is employed and 
the context." 2 Lewis' Sutherland, Stat. Const. 1153, sec. 640; Curlee v. 
Bank, 167 N.C. 119, 121 S.E. 194; N c G u i r e  c. L u m b e r  Co., 190 N.C. 
806,131 S.E. 274; Battle 2.. Rocky M o u n f ,  156 N.C. 329, 72 S.E. 354. 

The "may deduct" provision is important i n  that  i t  (1) provides a 
means of collecting revenue due the Government, (2 )  protects the mare- 
houseman who is merely a collecting agent for the Gcvernment, and (3 )  
guarantees the payment of the penalty by the nonconforming producer 
so as to discourage overproduction and protect the conforming farmers. 
Therefore, the power to deduct the penalty "ought tt2 be exercised" for  
the protection of both public and private interests. The  provision will be 
so c~onstrued as to impose upon the warehouseman the imperative duty to 
deduct, i n  every instance, the penalty imposed. 

To hold otherwise and conclude that  the Congress intended to penalize 
the innocent warehouseman for the act of the producer in disregarding the  
limitation of his acreage quota would attribute to i t  a purpose and intent 
so fraught with injustice as to shock the consciences of fair-minded men. 
I t  is not the way of the courts to impute to a lawmaking agency such 
intent when another reasonable construction of the language used is con- 
sonant with the general purpose and intent of the Act under considera- 
tion, is i n  harmony 6 t h  the other provisions of the statute, and serves 
to effectuate the objectire of the legislation. 

The mistake which led to the deduction of a sum lei,s than the amount 
due was not the mistake of the warehouseman. I t  was the mistake of the 
P M A  representative who estimated the penalty and advised the ware- 
houseman of the amount to be deducted from the sale price. S n d  the 
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mistake of the agent of the Government to which the penalty was payable 
cannot serve to discharge the debt due the Gorernment. 

When demand was made uDon the warehouseman for the uncollected 
balance of the penalty due he paid the same to the use and for the benefit 
of the defendant, and he is entitled to  recover from the defendant the 
amount thus paid. 

I n  the trial below we find 
N o  error. 

MRS. R I L D A  E D W A R D S  v. HOOD MOTOR COMPANY A N D  WILLIAM 
GRAHAM HOOD, J R .  

(Filed 19 March, 1952.) 
1. Trial 8 4 2 -  

While the trial court may refuse to accept an indefinite or inconsistent 
verdict, a party litigant has a substantial right in a consistent verdict in 
his favor on issues determinative of the rights of the parties, and where 
the trial court deprives him of this right by refusing to accept a consistent 
verdict, such error vitiates all subsequent proceedings and entitles appel- 
lant to a remand so that he may move for judgment on the verdict. 

2. Negligence § 21- 

A verdict to the effect that the driver and passengers in the first car were 
not injured by the negligence of the driver of the second car, and that the 
driver of the second car was injured by the negligence of the driver of the 
first car but mas guilty of negligence contributing to his injury, i s  held 
reconcilable under a permissive application of the doctrine of proximate 
cause and not essentially inconsistent, and the trial court was without 
power, as a matter of lam, to refuse to accept such verdict. 

8. Trial § 48 M- 
Where error of the trial court in refusing as a matter of law to accept 

a consistent verdict precluded consideration of motion by appellee to set 
aside the verdict as a matter of discretion, upon remand so that appellant 
might move for judgment on the verdict, appellee is entitled to move to 
set aside the verdict as a matter of discretion, notwithstanding that such 
motion ordinarily must be considered a t  trial term. 

APPEAL by defendants from Bennett, Special  Judge, and a jury, a t  
October Civil Term, 1951, of WAPKE. 

Civil action to recover damages for personal injuries sustained by the 
plaintiff in the collision of two automobiles, due to the alleged negligence 
of the defendants. 

By consent this case was consolidated for trial with three conipanion 
cases: Mamie Boykin z9. Hood Motor Company and William Graham 
Hood, J r .  ; Flonnie Fields I ? .  Hood Motor Company and William Graham 
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Hood, J r . ;  and Hood Motor Company v. Flonnie Fields and Mamie 
Boykin. The appeal relates only to the case in which Rilda Edwards 
is plaintiff. 

The record discloses that the plaintiff, Rilda Edwards, was a guest rider 
in an automobile driven by Flonnie Fields but owned by Mamie Boykin, 
who was also in the car. The other automobile, owned by the defendant 
Hood Motor Company, was being driven by the defendant William 
Graham Hood, J r .  The two automobiles were meeting on State Higlway 
No. 70. The collision occurred while the car in which the plaintiff was 
riding was turning left, across the line of tra~rel of the approaching Hood 
car, to enter a driveway leading to the home of Flonnie Fields. 

The consolidated cases mere submitted to the jury on the following 
issues : 

RILDA E D ~ A R D S  V. HOOD RIOTOR COMPAI~Y ET A L . :  

"1. Was the plaintiff injured by the negligence of the defendant, W. 
Graham Hood, Jr. ,  as alleged in the complaint? 

"2. What amount, if any, is plaintiff entitled to recover of the defend- 
ant ?" 

MAMIE BOYKIN V. HOOD MOTOR COMPANY ET AL.: 

"1. Was plaintiff injured by the negligence of the defendant, W. 
Graham Hood, Jr. ,  as alleged in the cornplaint? 

"2. Did Mrs. Flonnie Fields contribute by her negligence to the injury 
of the plaintiff, as alleged in the answer? 

"3. What amount, if any, is plaintiff entitled to recover of the defend- 
ant for personal injuries? 

"4. What amount, if any, is plaintiff entitled to recover of the defend- 
ants for damage to her automobile?" 

"1. Was plaintiff injured through the negligence of the defendant, as 
alleged in the complaint ? 

"2. Did plaintiff by her own negligence c0ntribuf.e to said injury, as 
alleged in the answer? 

"3. What amount, if any, is plaintiff entitled to recover of the defend- 
ants ?" 

"1. Were the plaintiffs damaged by the negligence of the defendants, 
as alleged in the complaint? 

"2. Did plaintiff, W. Graham Hood, Jr., by his own negligence contrib- 
ute to said injury, as alleged in the answer? 
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"3. What  amount, if any, is plaintiff, W. Graham Hood, Jr . ,  entitled 
to recover of the defendants for personal injuries? 
"4. What  amount, if any, are plaintiffs entitled to recover for damages 

to their automobile 2" 

The jury, after considering the cases, returned in open court and asked 
if they could answer the first issue "no" in all four cases. The  court gave 
furthkr instructions, after  which the jury  returned to their room for 
further deliberation. Later the jury returned and handed to the presiding 
judge the issues answered in  the four  cases as follows: I n  each of the 
first three cases, the first issue was answered "No" and the rest of the 
issues were unanswered: in the fourth case. both the first and the second 
issues were answered "Yes," and the other issues were left unanswered. 

The court, being of the opinion that  the answers were inconsistent, 
refused to  accept the verdicts. The court stated to the jury:  "By your 
answers to the first issues (referring to the first issue in each of the three 
cases against the Hood defendants) you find no negligence on the part  of 
the defendant Hood, and now by your answer to the second issue (refer- 
ring to the second issue in  the fourth case in which the Hoods are plain- 
tiffs) you find he contributed to his own in jury  . . ." 

T o  the action of the court i n  refusing to accept the verdicts as so re- 
turned, the defendant appellants (Hoods) excepted. 

The court, before sending the jury back to the jury room, reinstructed 
them on the doctrine of intervening or insulated negligence a t  their 
request, and thereupon the jury returned to the jury room for further 
deliberation. 

A t  this point, and for the first time, the plaintiff, Rilda Edwards, 
through counsel, moved the court that  she be permitted to take a voluntary 
nonsuit. The court declined to allow the motion, to which action she 
excepted. 

shor t ly  after resuming deliberations, the jury returned with its second 
group of verdicts. This time the answers were as follows: I n  the first 
three cases the answers were identical with those in the first group of 
verdicts, whereas in the fourth case (1) the first issue was answered 
"Yes," ( 2 )  the second issue "No," ( 3 )  the third issue "none," and (4) the 
fourth issue "$500.00." 

The court accepted the verdicts. Thereupon the plaintiff, Rilda Ed- 
wards, renewed her motion for leave to take a voluntary nonsuit, and also 
moved that  the rerdict be set aside for the reason she mas previously 
denied the right to take a nonsuit. After argument of counsel. the de- 
fendants, Hood Motor Company and William Graham Hood, J r . ,  ten- 
dered judgment in the instant case in accord with the verdict. This the 
court refused to sign. The defendants excepted. Thereupon the court 
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signed an order setting aside the verdict as a matte.r of law, assigning as 
the reason that the court erred in overruling the plaintiff's first motion 
for leave to take a nonsuit. To the signing of this order the defendants 
excepted. 

Thereupon, the court entered judgment dismissing the action as upon 
voluntary nonsuit, to which the defendants excepted. 

The defendants, having excepted as indicated, appealed to this Court, 
assigning errors. 

J. Faison Thomson and H.  T .  Ray for plaintiff, appellee. 
Taylor & Allen, Lindsay C.  Warren, Jr., and Paul B. Edmundson for 

defendants, appellants. 

JOHNSON, J. Before a verdict is complete it must be accepted by the 
court, but it is the duty of the presiding judge, before accepting a verdict, 
to scrutinize its form and substance to prevent insuf'kient or inconsistent 
findings from becoming a record of the court. Therefore, where the find- 
ings are indefinite or inconsistent, the presiding j ldge may give addi- 
tional instructions and direct the jury to retire again and bring in a 
proper verdict, but he may not tell them what their verdict shall be. 
B a d  v. Ball, 204 N.C. 469, 168 S.E. 667. 

However, a party litigant has a substantial right in a verdict obtained 
in his favor. Accordingly, where a consistent verdict has been returned 
on issues which are determinative and is rejected by the court as a matter 
of law, and such ruling is held to be erroneous, the appellate Court will 
remand the cause for appropriate proceedings. Allen v. Yarborough, 
201 N.C. 568, 160 S.E. 833; Butler v. Gantt, 220 N.C. 711, 18 S.E. 2d 
119; Ferrall v. Ferrall, 153 N.C. 174, 69 S.E. 60; Abernethy v. Yount, 
138 N.C. 337, 50 S.E. 696. 

I n  the trial below, the verdicts first returned may be reconciled under 
a permissive application of the doctrine of proximate cause (Luttrell v. 
Mineral Co., 220 N.C. 782, 18 S.E. 2d 412), and this is so, apart from 
application of the principles of intervening or insulated negligence 
(Butner v. Spease, 217 N.C. 82, 6 S.E. 2d 808). 

While the record indicates the jury may have applied the doctrine of 
intervening or insulated negligence in arriving at  their composite ver- 
dicts, nevertheless, it does not follow as a matter of law or factual cer- 
tainty that such was the case. Hence. the verdict in  the instant case is 
not essentiallv inconsistent. The court mav have set the verdict aside as 
a matter of discretion, but it was error to  refuse to accept the verdict as a 
matter of law. Allen v. Yarborough, supra. This error vitiated all sub- 
sequent proceedings below, and we so hold. The verdict will be treated as 
having been received, and the cause will be remanded for further proceed- 
ings, with the parties being relegated to their rights as of the coming in 
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of t h e  verdict to  t h e  extent (1) t h a t  t h e  plaintiff m a y  move the  court  to  
set aside the  verdict i n  the exercise of i ts  discretion, a n d  ( 2 )  t h a t  the  
defendants m a y  move f o r  judgment on t h e  verdict. Ordinari ly ,  a motion 
to set aside a verdict i n  t h e  discretion of the  court  mus t  be made  and  
decided a t  the  t r i a l  term. F ~ w l e r  v. X u r d o c k ,  172 N.C. 349, 90 S.E. 301 ; 
McIntosh, N. C. Prac t ice  and  Procedure, p. 671. However, this  rule is 
subject to  exception where, as  here, a n  erroneous rul ing of the  t r i a l  court  
deprives a l i t igant  of the  opportuni ty to  invoke this inherent  discretionary 
power of the court. B a f s o n  v. Laundry  Co., 202 X.C. 560, 163 S.E. 600; 
Tick le  1 , .  Hobgood, 212 N.C. 762, 194 S.E. 461. 

E r r o r  and  remanded. 

STATE OF NORTH CAROLINA on RELATION OF THE UTILITIES COMMIS- 
SION, PLAINTIFF, T. ATLANTIC COAST LINE RAILROAD COMPANY, 
DEFENDANT. 

(Filed 19 hlarch, 1932.) 

1. Utilities Commission § 5- 
An order of the Utilities Commission is prima facie just and reasonable, 

and a n  appeal therefrom is limited to review, without a jury, of the record 
as  certified by the Commission, and its order, supported by findings, may 
be reversed or modified only if substantial rights have been prejudiced 
because of findings and conclusions not supported by competent, material 
and substantive evidence. G.S. 62-26.10. 

2. Utilities Commission 8 !&- 

The Utilities Commission has authority to compel common carriers to 
maintain all  such public service facilities and conveniences as  may be 
reasonable and just. G.S. 62-39. 

8. Carriers § 1 M - 
Each application by a common carrier to be permitted to discontinue 

services or facilities must be determined in accordance with the facts and 
circumstances of the particular case, weighing the benefit to the carrier 
against the inconvenience to the public which would result from such dis- 
continuance, and the fact that  the particular service is maintained a t  a 
loss is not determinative when such service is a part of over-all operations 
which result in a profit. 

4. Same--Evidence held t o  support finding of Utilities Commission t h a t  
public convenience required continuance of station agency. 

The evidence before the Utilities Commission was to the effect that dis- 
continuance of agency service a t  the railroad station in question would not 
only result in inconvenience to consignees in that  all  freight shipments to 
them would have to be prepaid, but also that railway express service would 
be adversely affected and telegraph service discontinued, with further evi- 
dence that  substantial business was transacted by the agency and that  its 
discontinuance would be detrimental to the community. Beld :  The evi- 
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dence was sufficient to support the Commission's finding that public con- 
venience and necessity required the continuance of the agency, notwith- 
standing that its maintenance results in a small loss to the carrier, and 
order of the Commission denying the carrier's application to discontinue 
the agency should have been affirmed. 

APPEAL by plaintiff from Harr i s ,  J., June  Tern?, 1951, of WIL~OS.  
Reversed. 

This was a proceeding instituted before the S o r t h  Carolina LTtilities 
Commission by the application of the Atlaiitic Coast Line Railroad Com- 
pany for permission to discontinue agency service a t  Lucama. At  the 
hearing certain citizens of Lucama entered appearance by counsel in 
opposition. Upon the evidence presented the Utilities Commission found 
that  a non-agency service a t  Lucama would fail to serve the needs of the 
public and that  public convenience and necessity required continuance of 
agency service a t  that  station. Accordingly the application of defendant 
was denied. 

On appeal to the Superior Court the order of the 1;tilities Commission 
was reversed and the Comn~ission directed to enter clrder permitting dis- 
continuance of agency service a t  Lucama. 

Plaintiff appealed to this Court. 

A t t o r n e y G e n e r a l  X c d l u l l a n  and  Assis tant  d t torney -Genera l  P a y l o r  
for plaint i f f ,  appe l lnn f .  

Gardner ,  Connor  & Lee for protestants.  
R. E. R r o w n e ,  I I I ,  and  X w r a y  A l l e n  for defendant, appellee. 
Charles  Cook  IIozuell, of counsel,  for de fendan t ,  appeller.  

DEVIP;, C. J. The statutes governing procedure hefore the Utilities 
Commission prescribe the rules and extent of review on appeal from an  
order of the Commission. The statute now codifid as G.S. 62-26.10 
provides that  on such appeal to the Superior Court the review shall be on 
the record certified by the Commission and heard hy the judge without 
a jury who may reverse or modify the decision of the Commission if 
substantial rights have been prejudiced because of findings and conclu- 
sions which are unsupported by competent, material and substantial eri-  
dence. This statute further provides that  upon any appeal to the Supe- 
rior Court the finding, determination or order of the Commission shall 
be " p r i m a  facie just and reasonable." 

I n  the case a t  bar, on the evidence presented the Utilities Commission 
denied the application of defendant railroad for permission to discon- 
tinue agency service a t  Lucama, finding that  public conrenience and 
necessity required the continuance of agency service a t  this station, and 
that  a non-agency station there would fail to  serve the needs of the public. 



N.. C.] S P R I N G  TERM, 1952. 275 

On appeal, the judge below reversed the finding and order of the Utili- 
ties Commission, on the ground that there was no substantial evidence on 
the record which would support the conclusion reached by the Commission 
that public convenience and necessity required continuance of agency 
service at  Lucama. The judge stated in the judgment that his conclusion 
mas influenced by the decision of this Court in Utilities Com. v. R. R., 
233 N.C. 365, 64 S.E. 2d 272, where the application of the railroad to dis- 
continue agency service at Stokes was considered and t;he order of the Util- 
ities Commission denying the application reversed. In  that case, however, 
it mas said : "Ro absolute rule can be set up and applied to all cases. The 
facts in each case must be considered to determine whether public conve- 
nience and necessity require the service to be maintained or permit its dis- 
continuance. The benefit to the one of the abandonment must be weighed - 
against the inconvenience to which the other may be subjected." 

The statute confers upon the Utilities Commission the power to require 
transportation conlpanies to establish and maintain all such public service 
facilities and conr-eniences as may be reasonable and just, G.S. 62-39, and 
the determination and order of the Con~mission in the performance of 
this duty must be considered prima facie as reasonable and just. This, 
however, does not preclude the transportation company affected from 
showing that the order was unsupported by competent, material and sub- 
stantial evidence. I-filities C Q ~ .  v. Trmclcing Co., 223 N.C. 687, 28 S.E. 
2d 201. The power conferred upon the Utilities Commission to require 
transportation companies to maintain substantial service to the public 
will not be denied eren though the service may be unremunerative when 
singled out and related only to a particular instance or locality, if the 
loss be viewed in relation to and as a part of the over-all operations of 
profitable transportation. T/'tilities Corn. v. R. R., 233 N.C. 365, 64 S.E. 
2d 272. ('The question in each case must be determined in the light of all 
the facts, and with a just regard to the advantage to be derived by the 
public and the expense to be incurred by the carrier." Washington ex rel. 
Oregon R. & N .  Co. v. Fairchild, 224 U.S. 510. 

Hence, the determination of the propriety of the judgment below de- 
pends upon the particular facts shown at the hearing before the Commis- 
sion. 

I t  appears that Lucanla is an incorporated town having a population 
of 425, and is situated in a prosperous agricultural section. The town- 
ship of which it is a part has a population of 2,774. I t  is on the main 
north-south line of the Atlantic Coast Line Railroad, 8.2 miles south of 
Wilson and 7.2 miles north of Kenly. Agency service for passengers and 
freight has been maintained here for many years, and in connection there- 
with Railway Express Agency and a Western Union Telegraph office are 
maintained in the station and handled by the railroad agent. 
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The evidence offered by defendant tended to show khat the revenue from 
freight handled to and from Lucama for the twelve months' period 
ended 30 June,  1951, amounted to $10,546.04. This was calculated from 
total receipts of about $19,000 as Atlantic Coast Line's share of the total 
revenue after deducting the proportion due other carriers. The revenue 
from passenger service was $325.44, and the number of passengers serred 
820. With other items the net revenue attribut:-lble to Lucama was 
$10,890.70. The cost of transportation, calculated according to the aver- 
age for the entire Atlantic Coast Line system a t  the rat io of 77.92%) as 
against this revenue, was $8,486.03, leaving credit balance of $2,404.67 
exclusive of its proportion of fixed charges and taxes. Bu t  the salary and 
incidentals of the station agent was $3,478.47 per annum, showing a net 
loss for the year of $1,073.80 or $89.48 per month. The salary of the 
station agent fixed by the terms of the railroad's contract with labor 
unions could not be reduced, notwithstanding the sinall amount of work 
required a t  this station. Discontinuing agency serrlee would not prevent 
shipments of freight to and from this station or eliminate passenger serv- 
ice as the same trains would continue to run, but it would occasion some 
inconvenience as the charges on incoming freight would have to be pre- 
paid and notices mailed from other stations, and passengers would have 
to pay fares on trains. Railway express service nould be affected and 
telegraph service discontinued. The defendant's superintendent was of 
opinion that  there was no possibility of increased bufiness for the railroad 
from this station. Numerous trucks and buses operate in and through 
Lucama by which freight and passenger service would continue to be 
available. The figures furnished by the railroad were accepted by the 
Commission and considered in the findings and conclusions of the Com- 
mission. 

Counsel for  citizens of Lucama offered the testimony of several wit- 
nesses in opposition to defendant's application. Groves Simpson testified 
he was in the cotton gin and coal yard business, and that  he received 
freight over defendant's lines and paid bills amounting to $11,000 or 
$12,000 a year for last three years. 985% of freight received coming col- 
lect; that  the closing of the station would cause a "lot of inconvenience," 
and that  his business with the Railroad has shown an  increase. Robert 
I'ope, the Postmaster. said closing the agency would cause inconvenience 
and would be detrimental to the community. J. R. Lucas, Mayor of 
Lucama, testified there were 34 retail businesses in or near the town ; that  
he paid for freight received in carload and less than carload lots, collect 
and prepaid, $3,043.36; that  his freight business Eas increased for last 
few years;  that  business conditions in Lucama have been steadily on the 
increase, and the effect of closing the agency would be bad;  that  some 
shipments are carried by truck, but there is only one regular truck line 
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operating there. Dewey Sirnpson testified there was a bank in Lucama 
with assets of $2,500,000; that  he received fertilizer in carload lots pre- 
paid;  that  discontinuance of agency service "would work hardship on a 
lot of farmers around there as well as folks in town I think." 

E. C. Mercer, the railroad agent, testified that  the rerenue received 
from freight shipn~ents for the year totaled $18,934.32, not including 
passenger business; that  no truck line has an agency a t  Lucama. L. V. 
Allred, agent in Raleigh of Railway Express Agency, testified the agency 
a t  Lucama handled an arerage of 52 shipments per nlonth with revenue 
receipts of $122.14 per month;  that  his agency had joined the Railroad 
in application for discontinuance of service, but would not have done so 
if the Railroad had not applied. Protestants also filed in the record 
statements from Rock Ridge Roller Mills that  it paid freight a t  Lucama 
station for year 1949 amounting to $2,793.95. Also filed was a statement 
from Bass Brothers that  they paid freight on shipments received collect 
$1,185.43, prepaid $600.57. 

I t  is obvious that  the factual situation a t  Lucama is materially different 
from that shown by the record in the Stolies case relied on by defendant, 
and that the decision in that  case is not controlling upon the facts shown 
in the case a t  bar. 

There was substantial evidence presented a t  the hearing to support the 
finding of the r t i l i t ies  Commission that  a non-agency service station a t  
Lucama would fail to serve the needs of the public, and that  public con- 
venience and nwcssity required continuance of agency service. The order 
of the Commission based on these findings should be upheld. The Supe- 
rior Court was in error in rrrersing this order and directing allowance 
of defendant's application. 

Judgment reversed. 

MART SJT'ATJI .irD BETTY ROYAL v. ELLEN SWAIM. 

(Filed 19 March, 1052.) 
Husband and Wife 14- 

A husband owned land and conveyed it, with the joinder of his wife. in 
consideration of the grantees' supporting and maintaining grantors for life. 
Thereafter the grantees reconveyed the land to the husband and wife upon 
consideration of one dollar and the further consideration to restore the 
s ta tus  qito, with warranty to defend title against claimr of all persons "in 
so far as they are obligated under the premises, and to rrstore the s t a t u s  
qrro." I f t l d :  The second deed conveyed an estate by entireties to the hus- 
band and wife, and upon the husband's death, the wife is the sole owner. 

L~~~~~~ by plaintiff- from riwyn, J. ,  a t  Norember Term, 1951, of 
Y.~DI<IK. 
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Special proceeding instituted by petitioners, heirs; a t  law of Milas A. 
Swaim, deceased, for allotment of dower to defendant as widow of Milas 
A. Swaim, deceased. Defendant, answering, plead:; sole seizin of land 
involved. 

When the case came on for hearing in Supericr Court the parties 
waived trial by jury, and agreed that  thcl court hear );he evidence, find the 
facts, and render judgment pursuant to such findings. 

The court found these facts : 
1. On 1 May, 1922, Milas A. Swaim acquired title in fee simple to 28.5 

acres of land as described in the complaint. 
2. On 3 March, 1931, Milas A. Swaim and wife, Ellen R. Swaim, 

acquired title in fee simple as tenants by the entirety to nine acres of land. 
3. On 16  December, 1949, Milas Swaim and wife, Ellen R. Swaim, 

conveyed both of said tracts to Guthrie C. Pinnix and wife Lula Pinnix, 
in fee simple, reserving a life estate to themselves, E.uhibit C, attached. 

( I n  Exhibit C, registered in Yadkin County in  13ook 70 of Deeds at  
page 156 ( a )  the parties named are "Milas A. Swairn and wife, Ellen R. 
Swaim . . . of the first part, to Guthrie C. Pinnix . . . of the second 
part"; (b)  the recited consideration is :  "One dollar and other valuable 
considerations"; (c)  the granting clause reads : "To said Guthrie C. 
Pinnix, his heirs and assigns . . . a certain tract of land . . .," the first 
tract being specifically described as in  the complaint, containing 28.50 
acres more or less; ( d )  the habenduin reads: "To have and to hold the 
aforesaid tract or parcel of land, and id1 privileges1 and appurtenances 
thereto belonging, to the said Guthrie C. Pinnix, his heirs and assigns, to 
their only use and behoof forever"; (e)  the covenants are "with said 
Guthrie C. Pinnix, his heirs and assigns." 

(And after the description, and before the habendurn in this deed 
Exhibit C, there appears the following: "The consideration of this con- 
veyance being as follows : 'That the said Milas A. Swaim and wife, Ellen 
R. Swaim, grantors herein, do hereby reserve unto themselves and to the 
survivor of them a life estate in both of the above described tracts of land. 
That  the said Guthrie C. Pinnix, the grantee herein, shall well and truly 
look after and care for the said Milas -2. Swaim and wife, Ellen R. 
Swaim, for and during their natural  lifetime, shall properly support and 
maintain them and shall see to i t  that they are both well cared for during 
their lifetime and shall see to i t  that  all doctors' bills are paid, a decent 
funeral given to each of the grantors herein and shall erect at  their graves 
a suitable monument, and after the death of both the said Milas A. Swaim 
and wife, Ellen R. Swaim, the said Guthrie C. Pinnix shall then own the 
said lands in fee simple.' " 

(Also after the covenant of warranty-"against the claims of all per- 
sons whomsoever," the following appears: "Except that the said Milas ,4. 



IV. C.] S P R I N G  T E R M ,  1952. 279 

Swaim and wife, grantors herein, do hereby reserve unto themsel~es  and 
to the survivor of them a life estate in the above described lands, and said 
Guthrie C. Pinnix, grantee herein, shall well and truly do and perform 
the duties as herein stated.") 

4. On  19 December, 1949, Guthrie C. Pinnix  and wife Lula Pinnix, 
conveyed both tracts to the original grantors, Miles Swaim and wife, 
Ellen R. Swaim, by separate deeds in fee simple, which deeds are attached 
as Exhibits -4 and B, respectively, and made a part  of the findings of fact 
as fully as if set forth ~ e r b u f i m .  

( I n  Exhibit A, ( a )  The parties named are '(Guthrie C. Pinnix  and 
wife, Lula Pinnix . . . of the first part, to Milas A. Swaim and wife, 
Ellen R. Swaim . . . of the second part"; (b )  the recited consideration 
is "one dollar and other raluahle considerations Dollars to them paid by 
Milas Swaim and wife, Ellen R. Smaim"; (c)  the granting clause reads: 
"to the said Nilas A. Swaim and wife, Ellen R .  Swaim, their heirs and 
assigns"; ( d )  the description is the 28.50 acre tract described in the com- 
plaint; (e )  the hubendurn reads : ('To have and to hold the aforesaid tract 
or parcel of land, and all privileges and appurtenances thereto belonging, 
to the said Milas A. Swaim and wife, Ellen R. Swaim, their heirs and 
assigns, to their only use and behoof forever"; ( f )  the covenants are 
"with the said Milas A. Swaim and wife, Ellen R. Swaim, their heirs and 
assigns." 

(And after the description, and before the kabendum in the deed Ex- 
hibit A, there appears the following: "The further considerations of this 
deed being to reconvey to the said Milas A. Swaim all of the right, title 
and interest that  the said Guthrie C. Pinnix  has in and to said lands by 
reason of said deed recorded in Book 70, a t  page 156, Record of Deeds for 
Yadkin County, Korth Carolina, and to restore all parties hereto to all 
rights and privileges existing between the said parties heretofore and to 
release and discharge each and all of said parties from any and all obliga- 
tions stated in said deed, and to restore the status quo to all parties hereto 
as existing a t  the time of the making of said deed. The above described 
lands were conveyed to grantors by Milas A. Swaim and wife. See Book 
70, page 156." 

(Also, the covenants of 11-arranty conclude with the following : "Against 
the claims of all persons whoinsoerer in so f a r  as they are obligated to do 
under the premises, and to restore the s f n h s  quo to all parties hereto as 
existing a t  the time of making said deed as recorded in Book 70 a t  page 
156, Record of Deeds for Yadkin County, North Carolina.") 

( I n  Exhibit B : ( a )  The parties, (b )  the recited consideration, (c)  the 
granting clause (except to land described), (d )  the hnbendunz, and the 
parties with whom covenants are made, are the same as in the deed Ex- 
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hibit A as above set forth. The land conveyed is the "second tract'' in the 
deed Exhibit C. 

(Also there are inserted in  the deed :Exhibit B ( 1) a paragraph after 
the description, and before the hahendum which rertds as follows: "The 
further considerations of this deed being to reconvej to the said Milas A. 
Swaim and wife, Ellen R. Swaim, all of the right, title and interest that 
the said Guthrie C. Pinnix has in and to said lands by reason of the said 
deed recorded in Book 70 at  page 156, Record of Deeds for Yadkin 
County, North Carolina, and to restore all parties hweto to all rights and 
privileges existing between the said parties heretofore and to release and 
discharge each and all of said parties from any and obligations 
stated in said deed and to restore the s f a f u s  quo  to all parties hereto as 
existing a t  the time of making of said deed. The above described lands 
were conveyed to grantors by Milas A. Swaim and wife. See Book 70, 
page 156;" and ( 2 )  covenants of warranty concluding in  identical lan- 
guage to that appearing similarly in Exhibit d, all E S  above set forth.) 

5. Milas Swaim is now dead, and plaintiffs, his heirs, claim title to the 
land and seek to have partition subject to the dower of Ellen R.  Swaim. 

6 .  The parties hereto claim title from a common source, and i t  is agreed 
that  the rights of the parties depend upon the legal interpretation of the 
deeds of conveyance hereinabore described. 

The court being of the opinion that the clause contained in the deed from 
Guthrie C. Pinnix and Lula Pinnix, to Milas Swairn and wife, Ellen R. 
Swaim, marked Exhibit A, conveying to the grantees the 28.5 acres of 
land, which reads as follows: "'The further consideration of this deed 
being to reconvey to the said Milas A. Swaim all of the right, title and 
interest that  the said Guthrie C. Pinnix has in and to said lands . . . and 
to restore all parties hereto to all rights and privileges existing between 
the said parties hereto, and to release and discharge each and all of said 
parties from any and all obligations stated in said deed, and to restore the 
status quo to all parties hereto, as existing at  the time of the making of 
said deed,' is repugnant to the premises, and the habendurn, and is there- 
fore void to the extent of its repugnancy; and furt l  er, that  the term 'to 
restore the status quo to all parties' refers to the status as between the 
grantors on the one hand and the grantees on the other, and not as between 
the grantors themselves," ordered and adjudged that  the defendant Ellen 
R. Swaim is the sole owner in fee simple of the 28.5 acre tract, and also 
the 9-acre tract. 

"To the findings of fact, the conclusions of law and the signing of the 
foregoing judgment and rulings of the court, plaintiffs object. Objection 
overruled, and plaintiffs except," and appeal to Supreme Court and 
assign error. 
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H a l l  & Zachary  for plaintif fs,  appellants.  
A. T .  G r a n t  und T h a d  Reece for de fendan t ,  appellee. 

WINBORNE, J. Since the  sole e r ror  assigned by  appellants on this  ap- 
peal is to  the  s igning of the judgment  appear ing  of record, this  is the 
pivotal question: D i d  the  deed, Exhib i t  A, f rom Guthr ie  C. P i n n i x  and  
wife, Lula  P inn ix ,  to  Milas  A. Swaim a n d  wife, E l la  R. Swaim vest i n  
Milas  A. Swaim and h i s  wife, E l l a  R. Swaim, a n  estate b y  the  ent i rety 
i n  fee simple i n  and  t o  the  28.5 ac re  t ract  of land therein conreyed? T h e  
judgment  is  based upon  a n  affirmative answer to this  question. T h e  
rul ing is i n  keeping with, and will be upheld upon authori ty  of A r t i s  v. 
Artis, 228 N.C. 754, 47 S.E. 2d 228, and  Pi l l ey  v. Smith,  230 N.C. 62, 
5 1  S.E. 2d 923, and the  s tatute  G.S. 39-1, which provides t h a t  a convey- 
ance of real  estate shall be held and  construed to be a conveyance i n  fee 
( L  unless such conveyance, i n  plain and  express words shows, o r  i t  is plainly 

intended by the  conveyance or  some p a r t  thereof, t h a t  the  g ran tor  meant  
to  convey a n  estate of less dignity." 

Affirmed. 

ERNEST MATTHEWS r. CATHRYN FORREST. TRADISG as ANGIER 
FLORIST. 

(Filed 10 March, 1952.) 
1. Trespass 5 la- 

Every unauthorized entry on land in the peaceable possession of another 
constitutes a trespass, without regard to the degree of force used, and 
entitles the person in actual or construct i~e possession to nominal damages, 
a t  least. 

2. Trespass 8 2- 

Plaintiff need not allege damages in order to be entitled to recover for a 
trespass, since a technical trespass alone entitles him to nominal damages, 
but he must plead actual damages in order to be entitled thereto, and that 
the trespass was malicious or wanton in order to be entitled to punitive 
damages. 

3. Trespass 5 la- 
A person is in the actual possession of land when he ~xercises  dominion 

over i t  by using i t  for the purposes for which it  is ordinarily adaptable 
and by taking the profits of which it  is susceptible, and he is in constructire 
possession if the land is not in the actnal poss~ssion of anyone and he has 
title giving him the right to assume its immediate nctnnl possession. 

4. Trespass 5 2- 

Allegations to the effect that defendant went to  lai in tiff's cemetery lot 
while no one  as there is sufficient to support the inference that  the lot 
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was in plaintiff's constructive possession ; and allegations to the effect that 
plaintiff maintained the lot for the burial of his dead pursuant to permis- 
sion given him by the owner of the fee, is sufficient to allege that the lot 
was in plaintiff's actual possession. 

Allegations to the effect that defendant went to plaintiff's cemetery lot 
without authority from plaintiff and wrongfully srnd unlawfully carried 
away floral designs from the grave of plaintiff's wife are sufficient to 
allege an unauthorized and wrongful entry on plaintiff's grave lot. 

6. Trespass 8 6: Damages 8 la- 
Compensatory damages may be awarded to plaintiff for mental suffering 

endured by him as the natural and probable consequences of a trespass to 
his burial lot. 

APPEAL by defendant from Godwin ,  Special  J u d g e ,  at the October 
Term, 1951, of H-~RNETT. 

Civil action in the nature of trespass quare c l a u s u m  fregit heard on a 
demurrer to the complaint. 

This action originated in the Recorder's Court of' Harnett County. 
The complaint alleges facts substantially as follows : 
The plaintiff's wife died 14 November, 1951, and was interred the next 

day in '(the plaintiff's grave lot" at  Neill's Creek Baptist Church in 
IEarnett County. At least 56 beautiful floral designs donated by the 
plaintiff and the friends and relatives of the decearied were placed upon 
the grave immediately after the burial. Vhi le  the flowers were still fresh 
and useful, the defendant wrongfully and unlawfully and without author- 
i ty from the plaintiff went to the grave, and wrongfully and unlawfully 
carried away and destroyed all the floral designs, leaving the new-made 
grave bare and ugly. The plaintiff's sight of his wife's denuded grave 
and his knowledge that passersby and visitors identified i t  as "a new 
grave without . . . flowers" caused him great embarrassment, humilia- 
tion, and mental anguish, and damaged him in the !gum of $1,000. 

The plaintiff "prays judgment against the defendant for the sum of 
$1,000.00, for the costs of the action, and for such other and further 
relief as he may be entitled to receive in the premises." 

The defendant demurred in writing to the complaint on the ground 
that it does not state facts sufficient to constitute a cause of action. 

The demurrer was overruled in the recorder's c o u ~ t ,  and the defendant 
appealed to the Superior Court, where Judge Godwin made a like ruling. 
The defendant thereupon appealed to the Supreme Court, assigning Judge 
Godwin's judgment as error. 

W i l s o n  & J o h n s o n  for p l a i n t i f ,  appd lee .  
Nei l1  M c K .  S a l m o n  for de fendan t ,  appel lant .  
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ERVIN, J. The demurrer was rightly overruled even if the defendant's 
thesis that  the plaintiff cannot recover damages for mental suffering un- 
accompanied by physical in jury  be accepted as valid. 

The  essence of a trespass to realty is the disturbance of possession. I n  
consequence, every unauthorized entry on land in the peaceable possession 
of another constitutes a trespass, without regard to the degree of force 
used and irrespective of actual damage is done. Lee v. Stezcart, 
218 N.C. 287, 10 S.E. 2d 804; B r a m e  v. Clark,  148 N.C. 364, 62 S.E. 
418, 19 L.R.A. (N.S.) 1033, 16  Ann. Cas. 73;  Dougher fy  v. Stepp ,  18 
N.C. 371. 

A complaint states a good cause of action for trespass to specific realty 
when its allegations show these ingredients: 

1. That  the plaintiff was either actually or constructively in possession 
of the land a t  the time the alleged trespass was committed. Gordner v. 
Lumber  Co., 144 N.C. 110, 56 S.E. 695; Drake v. Howell ,  133 N.C. 162, 
45 S.E. 539; Frisbee v. T o w n  of Marshall,  122 N.C. 760, 30 S.E. 21; 
S. v. Reynolds, 95 N.C. 616; M c L e a n  v. Xurchison ,  53 N.C. 38;  P a t f w -  
son v. Bodenhammer,  33 N.C. 4 ;  Cohoon v. S i m m o n s ,  29 N.C. 189; 
McMil lan  v. HaPey, 4 N.C. 186;  Kennedy  v. W h e a f l e y ,  3 N.C. 402. 

2. That  the defendant made an unauthorized, and therefore an  unlaw- 
ful, entry on the land. 63 C.J., Trespass, section 149. 

3. That  the plaintiff suffered damage by reason of the matter alleged 
as an invasion of his rights of possession. McIntosh on North Carolina 
Practice and Procedure in Civil Cases, section 398. 

A complaint stating a claim for compensatory damages presents a right 
to recover a t  least nominal damages. I h f t o n  v. Cook,  173 N.C. 496, 92 
S.E. 355. Indeed, a complaint states a cause of action for the recorery 
of nominal damages for a properly pleaded trespass to realty even if i t  
contains no allegations setting forth the character and amount of dam- 
ages. Harr i s  v. Sneeden, 104 N.C. 369, 10 S.E. 477; TT'omack c. Nc- 
Donald, 219 Ala. 75, 121 So. 57;  NcGi l l  v. T7nrin, 213 Xla. 649, 106 So. 
44;  25 C.J.S., Damages, section 130. This is true because an  unauthor- 
ized entry upon the possession of another entitles him to nominal damages 
a t  least. C o f t o n  Cq. c. Henr ie f ta  Mills,  215 N.C. 294, 10 S.E. 2d 806; 
Lee v.  stewa art, supru;  liinslanrl v .  Xinslnnd,  188 K.C. 810, 125 S.E. 625; 
Lee v. Lee, 180 N.C. 86, 104 S.E. 76;  H u f t o n  I-. Cook,  svpra;  Brame v. 
Clark,  supra;  Lwmber C'o. c. Lumber  Co., 137 N.C. 431, 49 S.E. 946; 
Lit t le  v. Stanbnck,  63 N.C. 285 ; Dougher fy  I>. Stepp ,  suprn. 

I t  is otherwise, howerer, with respect to compensatory and punitive 
damages. I f  a plaintiff would recover compensatory damages for a tres- 
pass to realty, he must allege facts showing actual damage; and if he 
would recover punitive damages for such a trespass, he must allege cir- 
cumstances of aggravation authorizing punitive damages. 63 C.J., Tres- 
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pass, section 155. The complaint in the instant case does not charge that 
the act of trespass was malicious or wanton. Brame v. Clark, supra; 
Wylie v. Smitherman, 30 N.C. 236; Duncan z'. Stlzlcup, 18 N.C. 440. 
This being true, it alleges no grounds for punitive damages. Remington 
v. Kirby, 120 N.C. 320, 26 S.E. 917. 

When the present complaint is read in the light of the relevant rules 
of law, it is manifest that the plaintiff has stated a valid cause of action 
for trespass to realty. 

To be sure, he does not allege in express terms any possession by him 
of the property involved in the case. I t  is not necessary for him to make 
this essential averment in any special form of wordfl. His complaint is 
susceptible of two constructions, either of which is ample to withstand the 
demurrer on this aspect of the case and to permit the introduction of 
evidence to establish the first ingredient of the alleged trespass. 

The two permissible interpretations become apparent when due regard 
is had for the distinction between actual and constructive possession of 
real property. This distinction is thus delimited in the recent case of 
S. v. Baker, 231 N.C. 136, 56 S.E. 2d 424 : "Actual possession is a tangi- 
ble fact, and constructive possession is a legal fiction. Actual possession 
of land consists in exercising acts of dominion over it, and in making the 
ordinary use of it to which it is adapted, and in taking the profits of 
which it is susceptible. Const~uctive possession is that theoretical pos- 
session which exists in contemplation of law in institnces where there is 
no possession in fact. When land is not in the actual enjoyment or occu- 
pation of anybody, the law declares it to be in the coi~structive possession 
of the person whose title gives him the right to assume its immediate 
actual possession.'' 

The two permissible constructions of the complaiit are somewhat al- 
ternative in character, and are set forth in paragraphs 1 and 2 below. 

1. The complaint impliedly asserts that at  the time of the alleged tres- 
pass the property involved in the action was "the plaintiff's grave lot," 
and there was no one in its actual possession claiming adversely to him. 
This assertion is tantamount to an allegation that at the time at issue 
the plaintiff had title to the property, and by reasol thereof was in its 
constructive possession. Gordner v. Lumber Co., supra; S.  v. Reynolds, 
supra; McLean v. Xurchison, supra; Cohoon 1.. Simmons, supra; Mc- 
Millnn v. Haffey,  supra; 63 C.J., Trespass, section 150. 

2. The complaint alleges by implication rather than in direct terms 
that the plaintiff maintained and used the spot of ground designated as 
his grave lot as a place for the burial of his dead pulwant to permission 
given him by the owner of the fee, i.e.. Neill's Creek Baptist Church. 
This implied averment is equivalent to an allegation that the plaintiff had 
actual possession of the grave lot at  the time of the alleged trespass. This 
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is necessarily so because one cannot well exercise acts of dominion over 
a place of sepulture or put it to the ordinary use for which it is adapted 
except by maintaining and using it as a place for the burial of the dead. 
The Supreme Court of South Carolina undoubtedly had this factual 
truth in mind when it held that one who has been permitted to bury his 
dead in a cemetery acquires such possession in the spot of ground in which 
the bodies are buried as will entitle him to maintain trespass against the 
owners of the fee or strangers who, without his consent, negligently or 
wantonly disturb it. Kelly v. Tiner, 91 S.C. 41, 74 S.E. 30. 

The allegations that the defendant wrongfully and unlawfully and 
without authority from the plaintiff went to the grave of the plaintiff's 
wife and wrongfully and unlawfully carried away and destroyed the floral 
designs sufficiently charge that the defendant made an unauthorized and 
unlawful entry on the plaintiff's grave lot. Moreover, the complaint will 
justify and require an award of nominal damages if the plaintiff merely 
shows an unauthorized entry by defendant at  the trial. 

The complaint lays claim, however, to more than nominal damages. I t  
alleges with positiveness that the plaintiff is entitled to recover compensa- 
tory damages for embarrassment, humiliation and mental anguish in- 
flicted upon him by the defendant's desecration of his wife's grave. 

The question whether mental suffering unaccompanied by any corporal 
injury to the plaintiff constitutes a proper element of damages in an 
action for trespass to realty has sharply divided the courts of the land. 
63 C.J., Trespass, section 230. The general debate on the question has 
provoked the citing of many legal authorities and the splitting of many 
legal hairs. We forego entry into the general debate and confine our 
decision to the precise problem at hand. The law must heed the realities 
of life if it is to fulfill its function. As Justice Bamhill so well said in 
his able opinion in Lamm v. Shingleton, 231 N.C. 10, 55 S.E. 2d 810, 
"the tenderest feelings of the human heart center around the remains of 
the dead." I n  recognition of this reality, we hold that compensatory 
damages may be awarded to a plaintiff for mental suffering actually 
endured by him as the natural and probable consequence of a trespass to 
his burial lot, eren though his mental suffering may not be accompanied 
by any physical injury. This conclusion is supported in principle by 
well considered decisions of this Court. Lamm c. Shingleton, supra; 
Sparks v. Producfs Corp., 212 N.C. 211,193 S.E. 31; Stephenson v. Duke 
l'niversity, 202 N.C. 624, 163 S.E. 698; X a y  2%. Trlagraph Co., 157 N.C. 
416, 72 S.E. 1059, 37 L.R.A. (N.S.) 912. 

The judgment overruling the demurrer is 
Affirmed. 
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MRS. BITHA N. POINDEXTER, ADMINISTRATRIX OF MANLEY C. NEVILLE, 
DECEASED, V. JOHNSON MOTOR LINES, INC. 

(Filed 19 March, 1962.) 

1. Master and Servant 8 41- 

In an action by the personal representative of a deceased employee 
against the third person tort-feasor, defendant is entitled to set up actual 
negligence of the employer, as distinguished from imputed negligence under 
the doctrine of reepondeat superior, as a bar pro tanto to plaintiff's right 
to recover in behalf of the employer, G.S. 97-10, but contributory negligence 
on the part of the employee is a complete bar to the entire action, without 
reference to any rights of the employer to share in the recorery. 

2. Same: Pleadings § 31- 
Where defendant sets up the contributory negligence of intestate as a 

bar to plaintiff's right to recover for his intestate's death, defendant is not 
entitled to set up the further defense that compeusalion had been paid for 
intestate's death by his employer and that intestate's negligence was a bar 
pro tanto to the action in so far as the employer is entitled to share in the 
recovery under G.S. 97-10, since negligence of intestate may be presented 
as a complete bar under the plea of contributory negligence, and the fur- 
ther defense was properly stricken on motion as being mere repetition and 
surplusage. 

3. Appeal and Error 8 51~- 
Every opinion of the Supreme Court should be considered in the light of 

the facts of the case in which it was delivered. 

APPEAL by defendant from Sharp, Specinl J u d g t ,  September Term, 
1951, LEE. Affirmed. 

Civil action to recover damages for alleged wrongful death, heard on 
motion to strike allegations in  defendant's answer. 

On 9 J u n e  1951, plaintiff's intestate was operatmg a tractor-trailer 
belonging to G. N. Childress, going north on U. S. Highway 1 near Din- 
widdie, Va. His  vehicle collided with a tractor-trailer belonging to de- 
fendant, traveling in the opposite direction. As a result of the collision, 
plaintiff's intestate suffered injuries which caused his death. 

I n  its answer to plaintiff's complaint, after pleading a counterclaini 
for damages to its truck and cargo, defendant pleads as "a second further 
answer and defense7' that  ( 1 )  plaintiff's intestate and his employer were 
subject to the Workmen's Compensation Act, ( 2 )  the insurance carrier of 
G. N. Childress, the employer, has paid or entered into a contract to  pay 
compensation as required by said Act, ( 3 )  this action is maintained to 
the extent of such payment in behalf of said child re:^ and his insurance 
carrier, (4)  said Childress, through his agent, plaintiff's intestate, was 
guilty of contributory negligence as specifically alleged in the answer, and 
(5 )  plaintiff's right to recover, to the extent of the interest of said em- 
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ployer and his insurance carrier, is barred by said contributory negligence 
of plaintiff's intestate. 

Defendant likewise pleaded the contributory negligence of  lai in tiff's 
intestate as a complete bar to plaintiff's right to recover. 

Plaintiff moved to strike said second further defense. The motion was 
allowed. Defendant excepted to the order striking said further defense 
and appealed. 

Gavin,  Jackson & Garin ,  R u a r k  & R u a r k ,  and Joseph C .  Moore for 
plaintiff appellee. 

S m i t h ,  Leach ct: Anderson, W .  W .  Seymour., and J .  G. Edwards for 
defendant  appellant. 

BARNHILL, J. The defendant alleges that  plaintiff's intestate and his 
employer were subject to the provisions of the Workmen's Compensation 
Act;  that  the employer or his insurance carrier has paid or admitted 
liability for payment of the compensation provided by said Act ;  and that  
this action, to the extent of such payment or admitted liability, is being 
maintained for and on behalf of the employer or his insurance carrier as 
authorized by statute, G.S. 97-10. Apparently the facts thus alleged are 
not denied. I n  any event, for present purposes we may assume the facts 
are as alleged, and in discussing the same we will treat the question as if 
the payment were made by the employer. 

Upon this showing of the right of the ernployer to share, pro tanto, in 
any recovery had in this cause, defendant pleads the negligence of the 
employer, as such, in bar of his right to recover herein. Bu t  the negli- 
gence alleged was the negligence of plaintiff's intestate. 

Defendant pleads the negligence of plaintiff's intestate as a proximate 
contributing cause of his injury and death in bar of any recovery by 
plaintiff. This plea fully presents the question for decision a t  the trial. 
I f  the issue bottomed on this plea is answered by the jury in favor of the 
defendant, the verdict will put an  end to the case. I n  that  event plaintiff 
is not and will not be entitled to recover in any amount, either in his own 
behalf or in behalf of the employer. 

The further and repeated plea of contributory negligence as against 
the employer alone is mere repetition and surplusage. Certainly the 
deceased could not have heen guilty of conduct which constitutes contribu- 
tory negligence as against his employer but not as against him or his 
estate. Any conduct on his part which bars the right of the one bars the 
right of the other. 

On the allegations made the employer has committed no  act of negli- 
gence which proximately caused the death of plaintiff's intestate. The 
negligence, if any, was the negligence of the deceased employee and that  
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negligence constituted no bar to plaintiff's right to compensation under 
the Workmen's Compensation Act. Archie v. Lumber Co., 222 N.C. 477, 
23 S.E. 2d 834. I t  cannot be made the basis of an independent plea in 
bar of the right of the employer to recover over against the original and 
primary wrongdoer. I f  relied upon at all, i t  must be relied upon as a 
complete bar to the right of plaintiff to recover in any amount. 

The defendant, however, cites and relies on Brown v. R. R., 204 N.C. 
668, 169 S.E. 419; Eledge v. Light  Co., 230 N.C. 584, 55 S.E. 2d 179, 
and Essick a. Lexington, 233 N.C. 600, 65 S.E. 2d 2i20, in which, it says, 
this Court has expressly approved the plea of contributory negligence on 
the part of the employer as a bar, pro tanto, in an action such as this. 
I t  stressfully insists that those cases are controlling here. 

But "the law discussed in any opinion is set within the framework of 
the facts of that particular case," Light Co. v. Moss, 220 N.C. 200, 17 
S.E. 2d 10;  8. v. Crandall, 225 N.C. 148, 33 S.E. 2d 861; Bruton  v. 
Smi th ,  225 N.C. 584, 36 S.E. 2d 9 ;  Brown v. Hodgss, 233 N.C. 617, 65 
S.E. 2d 144; or, as expressed by Chief Justice Marshall in U. S .  v. Burr ,  
2 L. Ed. 684, at  p. 690 : "Every opinion, to be correctly understood, ought 
to be considered with a view to the case in which it was delivered." Brown 
v. Hodges, supra. The cases cited by defendant, when so considered, are 
clearly distinguishable. 

I n  the Brown case-a railroad crossing accident  case-the negligence 
alleged was the negligence of the employ& in that he furnished the em- 
ployee with a truck with worn and defective brakes which rendered it 
impossible for the employee to stop before entering the zone of danger 
after he saw or should have seen the approaching train. 

I n  the Eledge and Essick cases, i t  was alleged that the employer negli- 
gently breached its nondelegable duty to furnish the employee a safe 
place in which to work and to warn him of the dangers and hazards of 
his employment. I t  was further alleged in each case that the employer, 
through the negligent conduct of a fellow servant of the deceased, proxi- 
mately contributed to and caused the death of the plaintiff's intestate. 
That is to say, the negligence of the employer relied on by the defendant 
was independent of any act of commission or omiesicm on the part of the 
deceased employee. 

So then, it comes to this : Any alleged negligence of the employer which 
is entirely independent of the negligence imputed to him under the doc- 
trine of respondent s u p e r i o ~  on account of the negligent or wrongful con- 
duct of the employee, who was injured or killed, may be pleaded in bar of 
the plaintiff's right to recover, pro t an fo ,  in behalf of' the employer or his 
insurance carrier. On the other hand, any alleged negligence of such 
employee who has received, or whose estate has received compensation 
from the employer under the Workmen's Compenr,ation Act, must be 
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pleaded, if a t  all, as  a bar  to  t h e  whole action without  reference t o  any 
rights of the  employer to  share i n  t h e  recovery. 

F o r  the  reasons stated the  judgment  entered i n  the  court  below is  
Affirmed. 

CONSTANCE L. HOWARD v. A. S. CARMAN. 

M. L. HOWARD v. A. S. CARNAN. 

(Filed 19 March, 1952.) 
1. Trial § 3 1 b  

I t  is prejudicial error for the trial court to fail  to charge the law on 
substantive features of the case arising on the evidence, even in the ab- 
sence of a request for instructions, G.S. 1-180, and the requirements of the 
statute a re  not met by a mere statement of the contentions of the parties. 

2. .4utomobiles §§ 81, 181- 
In an action involving a collision a t  a n  intersection upon conflicting 

evidence of the parties as  to which vehicle was first in the intersection, i t  
is error for the court to fail  to explain the law as  to the rights of the 
parties upon defendant's evidence that he was first in the intersection, even 
though plaintiff's car approached from defendant's right. 

3. Same- 
Where plaintiff's evidence is to the effect that he was driving his car a t  

a speed of about ten miles per hour and could have stopped in about two 
feet, and that plaintiff, a s  he was entering the intersection, saw defend- 
ant's car some twenty-five yards away approaching the intersection from 
plaintiff's left a t  a rapid speed, but that  plaintiff did not stop, i s  held to 
require the court to charge the jury a s  to the lam of contributory negli- 
gence arising on the evidence, and a mere statement of the contentions of 
the parties is insufficient. 

A P F E ~ L  by defendant f rom Clement, ,I., M a y  Term,  1951, MOORE. 
T h e ~ e  a r e  civil actions to  recover personal i n j u r y  and property dam- 

ages ar is ing out of a n  automobile collision and were without  objection 
consolidated f o r  trial.  

T h e  collision occurred about 7 :30 p.m. on 25 J u n e ,  1948, i n  the  inter-  
section of Ashe Street  and h las~achuse t t s  Aivenue i n  t h e  town of Southern 
Pines. Ashe Street  runs  i n  general north-south direction. Massachusetts 
Arenue  runs i n  general east-west direction. Both the street and  the  
avenue a r c  approximately th i r ty  feet i n  width and a t  the intersection 
there was no traffic l ight  or sign to indicate the pr ior i ty  of e i ther  street. 
T h e  automobile, owned by the f e m e  plaintiff and operated wi th  her  per- 
mission by her  husband, N. L. Howard,  was traveling i n  a northerly 
direction along ,ishe Street.  T h e  defendant was dr iving his  automobile 
i n  a n  easterly direction along Nassachusetts Svenue.  
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Upon the trial i11 the Superior Court, the plaintiff's testimony was sub- 
stantially as follows: "I got to the intersection and I slowed down . . . 
I looked that way and I saw him coming, he was po13sibly about 50 yards 
from me. I slowed down because I could see around here . . . Mr. Car- 
man was approaching me on my left . . . I got there first . . . I was 
two-thirds across when he hit me . . . Mr. Carmaii did not slow down 
any at all . . . I n  my opinion, he was going at  lea13t 40 miles per hour. 
I slowed down and wasn't going over 10 miles per hour when I went across 
the intersection . . . I t  . . . was just about dusk . . . I was familiar 
with the intersection. I had been over it many timet, . . . I did not have 
my lights on at that time. Mr. Carman did not have his lights on. I 
was proceeding along Ashe Street in a northern direction and I could see 
Mr. Carman's car coming along Massachusetts Avenue in an eastern di- 
rection . . . Mr. Carman was about approximately 25 yards, I'd say, or 
something like that, when I first saw him-25 yards back up Massachu- 
setts Avenue . . . west of where I was. I was coming up in the inter- 
section. I mean I was just entering the intersection . . . when I saw 
him up there. He  was 25 yards away . . . when I came into the inter- 
section I was almost completely stopped. . . . When I got over into 
Massachusetts Avenue, I could see he was coming on, and continuing to 
come on. I was the nearest one in the intersection. I was on the right 
hand . . . His speed was increasing as he was corning . . . I saw the 
man coming at 40 miles per hour right where I was crossing. Driving my 
car at  10 miles per hour I could have stopped it in 5! feet, approximately 
2 feet, and yet when I saw that car coming 25 yards from me, coming 
on directly, and right in front of me, I did not stop." 

The defendant testified by deposition, without objection, the pertinent 
parts of which are as follows: "As I approached the intersection . . . 
on this occasion, I know I was not exceeding 25 miles an hour . . . I t  
was twilight and the lights on my car were on. I was driving . . . ap- 
proximately six feet from the right-hand curb of the street . . . The 
collision occurred at the intersection . . . in the center of the street,- 
although his car was slightly beyond the center of the intersection . . . 
As I approached Ashe Street, on the corner to my right, there was a house 
. . . There was also an obstruction in the way of a very tall spruce tree 
. . . that obstructs the view of the street . . . Except for the obstruction 
of the tree at  the corner, I had a clear vision of the road ahead. I wouldn't 
have a clear view of Ashe Street until a distance of approximately 10 to 
20 feet from the corner . . . I couldn't estimate how fast the plaintiff's 
car was traveling . . . other than I didn't see him 21s he approached the 
corner and he shot out in front of me and that caused the collision; so, 
I must judge that he was traveling at a high rate of speed . . . I had 
gone into the intersection . . . approximately 12 feet inside the inter- 
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section, before the plaintiff's car crossed in front of me  . . . The  plain- 
tiff's car did not slow up and did not give any signal a t  any time." 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury and answered in favor of the plaintiffs. From the 
judgment entered, defendant appealed, assigning errors. 

H. F. Seawell,  Jr. ,  for plaintiffs, appellees. 
Spence & Boye f te  for defendant, appellant. 

VALENTINE, J. The only exceptions appearing in  the record requiring 
express consideration are those based on these exceptions: 

(1) Assignment No. 11 : "The court, after making the statement to the 
jury . . . regarding certain principles of law applicable to the tr ial  of 
the cause, directed the jury to answer the first issue in the manner the 
jury might find the facts to be without explaining and directing the jury 
as to the law applicable to the evidence elicited upon the tr ial  of the 
cause; and failed to explain to the jury and give instructions as to the 
rights of defendant if the jury should find from the evidence, for instance, 
that  the defendant had reached and entered the intersection . . . before 
plaintiff M. L. Howard had reached it, and failed to direct the jury as to 
the rights of the defendant and the liability of the plaintiff in other mate- 
rial aspects of the evidence introduced on the trial of the cause." 

(2 )  Assignment No. 12 :  "In the charge of the court upon the second 
issue, the court simply called attention to some of the contentions of the 
parties and directed the jury to answer the issue as they might find the 
facts to be without any attempt to apply the law to the evidence before 
the court and the jury applicable to this issue." The second issue relates 
to contributory negligence, alleged against plaintiff M. L. Howard in 
his case. 

I t  is provided in G.S. 1-180, as amended by Chapter 107 of 1949 Ses- 
sion Laws, that  in jury trials the judge "shall declare and explain the law 
arising on the evidence given in the case." And the decisions of this 
Court are uniform in holding that  the failure of the presiding judge to 
declare and explain the law arising upon the evidence is and will be held 
for error. See Ryals  v. Contracting Co., 219 N.C. 479, 14 S.E. 2d 531, 
and cases cited. See also, among many later cases to like effect, S .  v. 
Ardreij,  232 N.C. 721, 62 S.E. 2d 53. I t  is there stated that  "in inter- " 

preting this statute the authoritative decisions are to the effect that i t  
'confers upon litigants a substantial legal right and calls for instructions 
as to the law upon all substantial features of the case;' and, further, that  
the requirements of the statute 'are not met by a general statement of legal 
principles which bear more or less directly, but not with absolute direct- 
ness upon the issues made by the evidence,' " citing Wil l iams  v. Coach 
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Co., 197 N.C. 12, 147 S.E. 435 ; 8. v. Groves, 121 N.C. 563, 28 S.E. 262; 
Nichols v. Fibre Co., 190 N.C. 1, 128 S.E. 471. 

I t  is also held that  the failure of the court to instruct the jury on sub- 
stantial features of the case arising on the evidence is prejudicial, and 
this is t rue even though there be no request for  specid  instruction to that  
effect. See Spencer v. Brown, 214 N.C. 114, 198 S.E. 630; S.  v. Ardrey, 
supra, and numerous other cases. 

I n  the light of the provision of the statute as so interpreted by this 
Court, and the evidence offered by the respective parties being in sharp 
conflict, it  became the duty of the tr ial  judge to declare and explain the 
law arising upon the evidence in the case, as the jury should find the 
facts to be. 

The  evidence is susceptible of an  inference that  the defendant entered 
the intersection before the plaintiff, M. I,. Howard, did, and hence, de- 
fendant is entitled to have the trial judge declare and explain the prin- 
ciples of law applicable to rights of parties a t  an  intersection. See S. c. 
Hill, 233 N.C. 61, 62 S.E. 2d 532, where in opinion by Ervin, J., such 
principles are set forth. I t  does not appear that  the court so charged the 
jury. 

Likewise, i t  appears that  assignment of error No. 12 is well taken. 
The testimony of M. L. Howard, if found to be true, is susceptible of the 
inference that, after seeing the automobile of defendant, he f i i led to exer- 
cise reasonable care to avoid a collision. This is a question for the jury 
under DroDer instructions from the court. . L 

The questions presented by the other exceptions nnay not arise a t  the 
next tr ial  and for that  reason will not be discussed here. 

The failure of his Honor to properly charge the jury as above indicated 
constitutes reversible error and entitles the defendant to a new trial, and 
i t  is so ordered. 

New trial. 

OSCAR WRENN v. TOWN O F  KURE BEACH, A MUNICIPAL CORPORATIOIV: 
BOARD OF COMMISSIONERS O F  THE TOWN O F  KURE BEACH; 
ED LEWIS, G .  TAFT RUSS A N D  JOHN O'BIERNE, COMMISSIONERS OF 

THE TOWN OF KURE BEACH ; W. L. FLOWERS, MATOR OF THE TOWN 
O F  KURE BEACH; AND KENNETH I,. HUNN, TOWN CLERIC AXD TREAS- 
URER OF THE TOWN O F  KURE BEACEI. 

(Filed 19 March, 1952.) 

1. Municipal Corporations g l l a :  Taxation g 4- 

Although provision of a municipal charter that nonresident freeholders 
should be entitled to vote in its elections, is void, Art. V I  of the Constitu- 
tion of North Carolina, where only voters possessing the qualiflcations pre- 
scribed by the Constitution actually vote in a bond election in the munici- 
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pality, the election is valid, and approval of the issuance of bonds by the 
voters in such election is effective. 

2. Municipal Corporations 8 l l b :  Public OWcers 8 5a- 
Where the offices of mayor and commissioners of a municipality are 

created by the General Assembly, and in accordance with the town charter, 
the Governor appoints to these offices men selected by an election in which 
nonresident freeholders were allowed to vote under the charter provisions of 
the town, and such officers are recognized as such and their acts acquiesced 
in by the residents of the town and the public generally, such officers are 
at least d e  facto officers of d e  jure offices. 

3. Public OWcers 5 9- 

The official acts of de facto officers cannot be collaterally attacked. 

APPEAL by plaintiff from B u r n e y ,  J., January  Term, 1952, of NEW 
HANOVER. Affirmed. 

Rountree  LP' Rountree  for plaint i f f ,  appel lant .  
Royce  8. McClel land for defendants ,  appellees. 

DEVIK, C. J. Plaintiff, a resident and taxpayer of the Town of Kure  
Beach, instituted this action to  restrain the town from issuing municipal 
bonds for the acquisition and installation of water and sewer systems for 
the use and benefit of the town. Plaintiff alleged that  the bonds if issued 
would not constitute valid obligations of the town. 

The case was heard below upon stipulations from which the following 
pertinent facts were made to appear:  The Town of Kure  Beach is and 
was a duly created and existing municipal corporation by virtue of Chap. 
906, Session Laws 1947, and Chap. 587, Session Laws 1949, the governing 
body consisting of three Commissioners and a Mayor appointed by the 
Governor of North Carolina. I n  June,  1951, the defendants Lewis, Russ 
and O'Rierne were appointed by the Governor members of the Board of 
Con~missioners of the town for a term of two years, said appointment 
having been rnade in accord with section 12 of the town charter. Defend- 
ant  Flowers was chosen as Mayor, upon the resignation of a previous 
incnmbent, by the Gol-ernor pursuant to election and recommendation of 
the Board of C'omrriissioners, according to the provisions of the charter. 
Defendant H u n n  was appointed Clerk and Treasurer by the Board of 
Commissioners. 

On 10 September. 1951, the defendants acting as Commissioners of 
Kure Beach adopted appropriate resolutions and enacted ordinances for 
issuing water and sewer bonds in the sum of $260,000, and ordered an  
election to he held 23 October, 1951, on the question of the approval of 
the bonds for the purposes declared. Notice of election was duly pub- 
lished and new registration of voters ordered. At the election all persons 
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qualified to rote under Art. V I  of the Constitution of Nor th  Carolina 
were permitted to vote. A majority of the votes cast were in approval of 
the proposed issue of bonds and the result declared. 

Section 4 of the Charter of Kure  Beach contains the following provi- 
sion: "All owners of lots within the town limits and all bona fide resi- 
dents of said town shall have the right to vote in  any election held under 
this Act, and shall be denominated a qualified voter, and shall have the 
right to rote in  any election as in this Act and by the laws of the State 
of North Carolina provided." 

Section 12 of the Charter  provides in substance that  the Governor shall 
appoint as Mayor and members of the Board of Commissioners of Kure  
Beach those recommended for these positions as the result of a ballot in 
which nonresident freeholders as well as legal residents of the town were 
permitted to vote. 

The plaintiff alleged that  the bonds if issued would be invalid for two 
reasons : (1) that  the Charter  of the Town of Kure  Beach permitted non- 
resident owners of lots in the town t o  vote in  all elections, and ( 2 )  tha t  the 
Mayor and members of the Board of Commissioners, who adopted the 
bond resolution and ordered the election, were chosen in the manner pre- 
scribed by the Charter in which nonresident freeholders were permitted 
to  participate in the selection of those recommended for appointment by 
the Governor, and that  hence the bond resolutions and election were not 
legally authorized. 

1. While the provision contained in see. 4 of the Town Charter  per- 
mitting noaresident freeholders to vote in all municipal elections was 
void because in conflict with Art. V I  of the Constitut ,on (Smith v. Caro- 
lina Beach, 206 N.C. 834, 175 S.E. 313), it  is stipulated that  those who 
were permitted to vote in the bond election on 23 October, 1951, did pos- 
sess the qualifications prescribed by the Constitution, and there is no 
suggestion that  any person not so qualified was permitted to vote or voted 
in the election. Since this provision of the Town Charter to which appel- 
lant's objection is pointed in no way affected or influenced the election, 
the validity of bonds voted by a majority of the qualified electors of the 
town may not be successfully challenged on the ground that  the election 
was void. 

2. The indirect method of selecting a mayor and town comlnissioners 
for the Town of Kure  Beach by primary balloting, upon the outcome of 
which the Governor must appoint, is objectionable for the reason that  
the ballots of nonresident freeholders mould be counted in the selection of 
those recommended for appointment by the Governor to fill these offices. 
However, we think the official acts of t h n ~ e  persons who were appointed 
by the Governor and who were acting under that  appointment should be 
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upheld for the reason that  if not de jure they were de facto officers of the 
Town of Kure  Beach. 

The offices they held were de jure. The General A4ssembly created the 
public offices of Mayor and members of the Board of Commissioners of 
the Town of Kure  Beach. The incumbents of those offices who ~ d o p t e d  
the bond resolutions and ordered the election and declared the result were 
acting under color of a valid appointment as such officers. They were 
recognized as such, and their acts acquiesced in by people of Kure  Beach 
and the public generally. They exercised openly and without question 
the duties of these offices. Under these circu~nstances their acts done in 
furtherance of the interest of the town they were serring must be upheld. 
This is in accord with numerous*well considered decisions of this Court. 
-Vorfleet v. Staton, 73 N.C. 546; 8. v. Lewis, 107 S . C .  967, 1 2  S.E. 457; 
Markham v. Simpsmr, 175 N.C. 135, 95 S.E. 106;  Smith c.  Cnrolina 
Beach, 206 N.C. 834, 175 S.E. 313; I n  re Wingler, 231  N.C. 560, 58 S.E. 
2d 372; Hinson 1' .  Brit f ,  232 N.C. 379, 61 S.E. 2d 185; Idol v. Street, 
233 N.C. 730 (734)) 65 S.E. 2d 313. Nor  may their right to hold these 
o5ces he Indirectly attacked. Xarkham 2.. Simpson, supra (139) ; Smith 
v. Carolina Beach, supra; I n  re Wingler, supra. 

We conclude that  the grounds upon which the aid of the Court mas 
sought to restrain the issue of bonds of the T o ~ n  of Kure  Beach for the 
purposes declared were insufficient, and that  the judgment below declaring 
that  these bonds when issued pursuant to applicable statutes would be 
valid obligations of the Town of Kure  Beach should be affirmed, and i t  
is so ordered. 

Affirmed. 

COIN MACHINE ACCEPTANCE CORPORATION. PLAINTIFF, r. SBAI 
PILLMAN, DEFEND~~NT.  

(Filed 19 March, 1952.) 

1. Chattel Mortgages and Conditional Sales § 15- 

A complaint alleging that plaintiff is entitled to recover a stipulated sum 
as the holder in due course of a conditional sales contract es~cnted by 
defendant is not demurrable for failure of the complaint to allege that 
plaintiff is also the owner of the note or notes secured thereby. 

2. Reference § 3- 

The Superior Court is without authority to order a compulsory reference 
in an action seeking to recover a specified amount alleged to be due plain- 
tiff from defendant nnder the terms of a conditional sales contract, no 
equitable relief being sought. G . S .  1-189. 

APPEAL by defendant from Burgwyn, Special Judge, October Term, 
1951, of HERTFORD. 
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The plaintiff instituted this action against the defendant to recover 
the sum of $10,450.09 and interest alleged to be due and owing to the 
plaintiff as the holder in due course of a conditional sales contract alleged 
to have been executed and delivered by the defendan: to Harvey Distrib- 
uting Company, Inc., and assigned to the plaintiff for value and before 
maturity. Claim and delivery was issued a t  the time of the institution of 
the action for possession of the personal property to which title had been 
retained in the conditional sales agreement. The property was seized by 
the sheriff of Hertford County and the defendant filed bond as required 
by the statute and retained possession thereof. The defendant, thereafter, 
filed a n  answer to the complaint in which he denied the execution of the 
conditional sales agreement, denied that  such condiiional sales contract 
was assigned to the plaintiff, denied that  plaintiff was entitled to the 
possession of the personal property seized ; admitted 1 hat  he had made no 
payment to the plaintiff and denied that  he was indebted to the plaintiff 
as a holder of such conditional sales contract in any amount. 

When this cause came on for hearing a t  the April Term, 1951, of the 
Superior Court of Hertford County, a compulsory reference was ordered 
by the court to which order both the plaintiff and defendant excepted. 

When the hearing was held before the referee, the defendant demurred 
ore f e n u s  on the ground that  the complaint did not state a cause of action. 
The demurrer was overruled. The defendant filed exceptions to  the ref- 
eree's report and tendered certain issues. 

The cause came on to be heard a t  the October Term, 1051, of the Supe- 
rior Court of Hertford County. The  defendant moved to strike out the 
complaint and to dismiss the action on the ground that the complaint was 
not properly verified. The motion was denied. The case was submitted 
to the jury on the evidence introduced before the referee which resulted 
in a verdict for the plaintiff. Judgment was entered accordingly and 
from which the defendant appeals, assigning error. 

Jones  LP' J O ~ P S  and J o h n  R. J e n k i n s ,  Jr . ,  for d e f e n d a n t ,  nppel lant .  
, J o s ~ p h  D. B l y t h e ,  IT ' .  D. Boone ,  and iS funr f  ,-I. ('urtis for p la in f i f f ,  

appellee. 

DEXKY, J. The defendant interposed a demurrer ore  tcnus  in this 
Court on the ground that the complaint does not state facts sufficient 
to constitute a cause of action against the defendant. 

Amoilg the grounds upon which the d ~ f e n d a n t  contends the demurrer 
should be sustained is the fact that  the complaint doer, not allege that  the 
plaintiff is the owner of the note or notes secured by the conditional sales 
agreement. As a matter of fact, i t  does not appear on the face of the 
complaint that any note or notes were executed in connection with the 
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conditional sales agreement upon which the action is bottomed. The 
demurrer is without merit and will not be sustained. However, the plain- 
tiff may desire to recast its pleadings so as to allege that  i t  is the owner 
and holder for value and in due course of any note or notes secured by the 
conditional sales agreement. 

The defendant presents a more serious question by his exception to the 
order of compulsory reference. The relief which the plaintiff seeks in 
the instant action and the issues raised on the pleadings, are not such as 
to authorize a compulsory reference within the purview of G.S. 1-189. 
Als ton  v. Robertson,  233 K.C. 309, 63 S.E. 2d 632. 

The plaintiff contends, however, that  the court may, in the exercise 
of its equitable powers, order a reference irrespective of the provisions 
contained in G.S. 1-189, citing S o r t h  Carolina Practice and Procedure by 
McIntosh, section 525, page 567. E r e n  so, there is no equitable relief 
involved in this action to sustain such an  order. The defendant is en- 
titled to a new trial and it is so ordered. 

New trial. 

COIN MACHINE ACCEPTANCE CORPORATION, PLAIXTIFF, T. SAM 
P I L L N A N ,  DEFENDAST. 

(Filed 19 March, 1952.) 

APPEAL by defendant frorn Halstead,  Special  J u d g e ,  October Term, 
1951, of HERTFORD. 

Jones  & Jones  and  J o h n  R. J e n k i n s ,  ,Jr., for de fendan t ,  appel lant .  
Joseph  D. B l y f h e ,  TI'. D. Boone,  and  S f u n r f  A .  C u r t i s  for plaint i f f ,  

appellee. 

PER CURIAM. This is an  action instituted by the plaintiff to recover 
of the defendant the sum of $10,449.32 with interest from 13  March, 
1948, until paid. 

The claim is based upon a conditional sales contract executed by the 
defendant to the Pioneer Distributing Company and assigned to the 
plaintiff, presenting a factual situation similar to that  set forth in 
Acceptance Corp.  c. P i l l m n n ,  a n t e ,  295. This appeal involres the same 
legal questions presented and disposed of in that  case. F o r  the reasons 
stated therein, the defendant will be granted a new tr ial  in this action. 

New trial. 
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SCOTT DILLINGHAM r. MINNIE LEVY KLIGERMAK' AND HUSBAND, A. J. 
KLIGERMAN, OSCAR PITTS, ELON SMAWLEP, :LAURA L. PENLEY, 
E. F. VESS, JERRY CALDWELL, WILLIAM C. BRIGHT AND ARCHIE 
L. SURRETT. 

(Filed 19 March, 1952.) 

1. Vendor and Purchaser § 23- 

In an action for specific performance of a contract of sale of real estate 
or for damages in lieu thereof, demurrer of those defendants other than 
vendors is properly sustained in the absence of allegation that they hare 
or claim any interest in the land or that they were in anywise obligated to 
plaintiE, certainly where it appears of record that the contract of the feme 
vendor, who owned the land, had not been acknowledged. 

2. Pleadings § l9c- 
The rule that a pleading will be liberrtlly construedl upon demurrer does 

not permit the court to construe into the pleading that which it does not 
contain. G.S. 1-151. 

3. Appeal and Error § 29- 
An exception not discussed in appellant's brief and in support of which 

no authority is cited, will be deemed abandoned. Rule of Practice in the 
Supreme Court No. 28. 

APPEAL by plaintiff from Bennett, Special Judge, December Term, 
1951, of BUNCOMRE. 

Civil action by the plaintiff for specific performanct: of alleged contract 
for  the sale and purchase of real estate, or for  damages in  lieu thereof, 
heard on demurrers ore tenus for failure of the complaint to state facts 
sufficient to constitute a cause of action. 

I t  appears from the complaint that  the action is predicated upon a 
contract allegedly made between the plaintiff and the defendant Minnie 
Levy, widow (now Minnie Levy Kligerman), registered in the Public 
Registry of Buncombe County, by the terms of which it is alleged that  
the feme defendant Kligerman contracted and agreed to convey to the 
plaintiff for  a named consideration certain real estat(s therein described. 
The contract is incorporated in the complaint by reference. 

When the case came on for trial, the defendants, who had previously 
filed answers, demurred ore tenus to the complaint on the ground tha t  i t  
fails to state facts sufficient to constitute a cause of tiction as to each of 
the defendants. Following the hearing, the court entered judgment over- 
ruling the separate demurrers of the defendants Minnie Levy Kligerman 
and husband, A. J. Kligerman, but sustaining those of the other defend- 
ants, namely: Oscar Pit ts ,  Elon Smawley, Laura  L. Penley, E. F. Vess, 
J e r r y  Caldwell, William C. Bright and Archie L. Surrett,  and as to these 
defendants canceling the notice of lis pendens filed in the Clerk's office 
and dismissing the action. 
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To so much of the judgment as sustains the demurrers of Oscar Pitts 
and the other named defendants and as to them cancels the l is  pendens 
and dismisses the action, the plaintiff excepted and appealed. 

Sco t t  Di l l ingham,  plaint i f f ,  appel lant ,  in propria persona. 
S h u f o r d ,  Hodges  & Robinson  for de fendan t s  Oscar P i t f s  and  E l o n  

S m a w l e y ,  appellees. 
A-aruel J .  C r a w f s r d  for other  defendants ,  appellees. 

JOHNSON, J. There is no allegation in the complaint that any one of 
the defendants whose demurrers were sustained has or claims any inter- 
est in the lands referred to in the complaint, nor that any one of these 
defendants is in anywise obligated to the plaintiff. I t  nowhere appears 
on the face of the complaint that the plaintiff is entitled to relief of any 
sort against any of these defendants. Besides, it appears upon the face 
of the record that there was no acknowledgment or proof of the execution 
of the contract by Mrs. Minnie Levy (now Mrs. Minnie Lery Kliger- 
man), the seller who allegedly contracted to convey the disputed lands to 
the plaintiff. Therefore, the court properly sustained the demurrers filed 
by the appellees. As to them, the complaint mas wholly insufficient to 
allege a cause of action. The statute (G.S. 1-151) which requires liberal 
construction in favor of the pleader, neither requires nor permits the 
court to construe into a pleading that which it does not contain. Jones  
v. F u r n i t u r e  Po., 222 N.C. 439, 23 S.E. 2d 309; B a n k  v. Gahagan ,  210 
N.C. 464, 187 S.E. 580. 

The question whether on demurrer sustained the action was dismissed 
c re maturely is not presented for decision. This question, if raised by 
the exception to the judgment, not being discussed in appellant's brief nor 
supported by authority, will be treated as abandoned. Rule 28, Rules of 
Practice in the Supreme Court, 221 N.C. 562 et seq. See also G r a y  v. 
C a r t w r i g h f ,  174 N.C. 49, top p. 52, 93 S.E. 432; S. v. H o w l e y ,  220 N.C. 
113,16 S.E. 2d 705; h laynard  v. H o l d e r ,  219 N.C. 470,14 S.E. 2d 415. 

,Iffirmed. 
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LEE FRANCIS ANDERSON AXD ANNIE LOU LYNN v.  LIZZIE STEVENS 
ATKINSON, ANDREW STEVENS, FREDERICK JAMES SMITH, RU- 
DOLPH OLLIN SMITH, RHODA SMITH BARNES, EUGENE M. SMITH, 
VIOLA HOWELL, HENRY STEVENS, WILLIAM ATKINSON, LEOK- 
ARD OLIVER, ELIZABETH J. McCOY, BESSIE JONES, WILMA LEE 
JONES, SARAH JONES, MAGDALENE JONES, GERALDINE JONES, 
WILLIAM JONES, JR., ALPHONSO JONES, HENRY ANDERSON. 

(Filed 19 March, 1952.) 
1. Courts § % 

Where it appears upon the face of the complaint that the court has no 
jurisdiction of the subject matter of the action, the action should be dis- 
missed. 

2. Pleadings 8 2213- 
Where it appears on the face of the complaint that the court has no 

jurisdiction of the subject matter of the action, the trial court may not 
allow an amendment, since such defect cannot be cured by waiver, consent, 
amendment, or otherwise. G.S. 1-134. 

3. Same- 
The trial court may not allow an mnenclment which sets up a wholly 

different cause of action or changes substantially 1:he form of the action 
originally alleged. G.S. 1-163. 

APPEAL by defendants from Hatch,  Special Judge,  January  Term, 
1952, of JOHNSTON. 

This action was originally instituted to recover land under and by 
virtue of the alleged provisions contained in the latlt will and testament 
of Andrew Atkinson, which purported will was lost or destroyed after the 
death of Bndrew Atkinson, and has never been admitted to probate. 

The defendants demurred to the complaint in writing on the following 
grounds : (1 )  That  the court had no jurisdiction of the subject matter of 
the action; (2 )  that  the complaint did not state facts sufficient to con- 
stitute a cause of action. G.S. 1-127. 

The demurrer was overruled and the defendants appealed to this Court. 
The ruling of the court below was reversed in an  opinion filed 10 October, 
1951 (Anderson v. Atkinson,  234 N.C. 271, 66 S.E. 2d 886). 

Thereafter, a t  the Sovember Term, 1951, of the Superior Court of 
Johnston County, the plaintiffs moved to amend their complaint. The  
motion was granted and the plaintiffs were allowed thir ty days in which 
to file an  amended complaint. The defendants excepted to this ruling. 

The amended complaint was not filed within the time allowed. How- 
ever, a t  the Janua ry  Terni, 1952, of the Superior Court of Johnston 
County, the plaintiffs moved to  be allowed to file such complaint. The 
court, after finding the delay in filing mas due 1-0 excusable neglect, 
allowed the motion. To this ruling the defendants also excepted. 
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The plaintiffs allege in  their amended complaint that  the paper writing 
in question was not executed with the formality required by the law of 
North Carolina so as to  operate as a will, but allege that  the paper writ- 
ing was and is effectual as a contract to  convey the property involved to 
them, and pray for specific performance. 

The defendants appeal from the rulings of the court below, assigning 
error. 

E. Reamuel Temple  and Leon G. Steuens for plaintiffs, appellees. 
Wellons, Mart in  & Wellons for defendants, appellants. 

DENNY, J. The defendants' exceptions and assignments of error chal- 
lenge the authority of the court below to allow an  amendment to a com- 
plaint i n  an  action in which the court has no jurisdiction of the subject 
matter of the original action. The exceptions are well taken and will be 
sustained. 

I n  the former opinion (reported in 234 N.C. 271, 66 S.E. 2d 886), 
Ervin ,  J., speaking for the Court, said:  "The complaint discloses upon 
its face that  the court has no jurisdiction of the subject matter of the 
action; for under the law of Nor th  Carolina the issue of whether a n  
unprobated script is, or is not, a man's last will cannot be properly 
brought before the Superior Court for determination in  an  ordinary civil 
action. Brissie 21. Craig, 232 N.C. 701, 62 S.E. 2d 330." 

Whenever i t  appears upon the face of the complaint that  the court has 
no jurisdiction of the subject matter of the action, the action should be 
dismissed. Burroughs v. McXeil l ,  22 N.C. 297 ; Branch v. Houston, 44 
N.C. 85 ; Henderson County v. S m y f h ,  216 N.C. 421, 5 S.E. 2d 136. 
-1 defect in jurisdiction over the subject matter cannot be cured by 

waiver, consent, amendment, or otherwise. G.S. 1-134; Burroughs v. 
S fcSe i l l ,  s u p m ;  Garrett v. Trotter ,  65 X.C. 430; J f n s f i n  v. L4farlow, 65 
N.C. 695; Tucker  z.. Baker, 86 N.C. 1 ;  Hunter  T .  Yarborough, 92 K.C. 
68. "An amendment presupposes jurisdiction of the case." Hodge v. 
Will iams,  22 How. 87, 16 L. Ed.  237. "There can be no waiver of juris- 
diction over the subject matter, and objection may be made a t  any time 
during the progress of the action." X C C U P I P  V .  Manufac fur ing  Co., 217 
S . C .  351, 8 S.E. 2d 219; Miller v. Roberts, 212 N.C. 126, 193 S.E. 286; 
R ~ l e i g k  v. Hatcher, 220 N.C. 613, 18 S.E. 2d 207. 

Furthermore, if we were not confronted with the question of jurisdic- 
tion on this appeal, the plaintiffs ~vould not be entitled to  maintain their 
present alleged cause of action. The right to amend pleadings does not 
permit the litigant to set up  a wholly different cause of action or change 
substantially the form of the action originally sued upon. G.S. 1-163; 
Perkins 11. Langdon, 233 N.C. 240, 63 S.E. 2d 565 ; Bank v. Sfurgil l ,  223 
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N.C. 825, 28 S.E. 2d 511 ; Goodwin v. Fertilizer Works, 123 N.C. 162, 31  
S.E. 373. 

However, since the Superior Court had no jurisdiction of the subject 
matter of this action a t  the time i t  was originally instituted, the orders 
entered below, to which the defendants excepted, :we vacated and the 
action is dismissed. Bm'ssie v. Craig, supra. 

Appeal dismissed. 

STATE v. L. C. PARKER. 

(Filed 19 March, 1962.) 
1. Criminal Law 8 21- 

Acquittal on a charge of possession of intoxicating liquor in Recorder's 
Court upon a warrant issued subsequent to the institution of a prosecution 
in the Superior Court for possession of intoxicating liquor for the purpose 
of sale will not support a plea of former acquittal. 

2. Criminal Law §§ 57b, 81a- 
Motion for a new trial for newly discovered evidence is addressed to the 

sound discretion of the trial court, and its refusal of the motion is not 
reviewable in the absence of abuse of discretion. 

APPEAL by defendant from Sharp, Special Judge, December Term, 
1951, of JOHXSTON. Affirmed. 

Attorney-General i ~ l c ~ ~ ~ u l l a n  and Assistant Attorrley-General Love for 
t h e  State. 

J .  R. Barefoot and E. Rcamuel Temple for defendant, appellant. 

DEVIN, C. J. On defendant's former appeal in this case (8. v. Parker, 
234 N.C. 236, 66 S.E. 2d 907), his conviction on the charge of possession 
of intoxicating liquor for the purpose of sale was upheld by this Court 
and the case remanded to the Superior Court "to the end that  proper 
judgment be entered in accordance with this opinim." Judgment has 
now been rendered within the terms of the statute and in  accordance with 
the decision of this Court. From this no appeal would lie. 

Defendant, howerer, moved in arrest of judgment and interposed plea 
of former jeopardy, on the ground that  subsequent t13 defendant's convic- 
tion in the Superior Court he was acquitted in the Recorder's Court of 
the charge of possession of intoxicating liquor. His  motion was denied 
and plea orerruled, and properly so, we think, for the reasons set out in 
the opinion in the former appeal. 8. I , .  Parker, supra; S .  I? .  Lippnrd, 
223 N.C. 167, 25 S.E. 2d 594. See also 8. v. Rcll, 205 S . C .  225, 171 
S.E. 50. 
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Defendant's motion for new trial for newly discovered evidence was 
presented to the court below and was denied in the court's discretion. 
Abuse of discretion is not suggested. N o  question is presented for our 
decision. 8. v. Lea ,  203 N.C. 316, 166 S.E. 292. 

The judgment imposing sentence is 
Affirmed. 

PAUL COCKRELL, ADMIXISTRATOR OF K. B. COCKRELL, DECEASED, v. 
ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 19 March, 1952.) 
Railroads § 4.- 

Evidence tending to show that plaintiff's intestate could hare seen one- 
fourth of a mile in the direction from whence defendant's train was ap- 
proaching, without evidence that the condition of the crossing caused his 
vehicle to stall or prevented him from looking before entering upon the 
crossing, held to disclose contributory negligence barring recovery as a 
matter of law. 

APPEAL by plaintiff from H a t c h ,  Special  Judge, J anua ry  Term, 1952, 
JOHNSTOX. Affirmed. 

Civil action to recover damages for the alleged wrongful death of 
plaintiff's intestate who was killed when he drove his truck in front of 
an  oncoming train a t  a neighborhood public road crossing. 

A t  the conclusion of plaintiff's evidence in chief, the court, upon motion 
of defendant, dismissed the cause as in case of nonsuit. Plaintiff excepted 
and appealed. 

Lev inson  (e B a t t o n  for plaintiff appel lant .  
Shepard  & W o o d  for defendant  appellee. 

PER CURIAM. While the details, as always, are somewhat different, 
there is nothing in the testimony in this case which serves to distinguish 
i t  from the long line of railroad crossing cases appearing in our reports in 
which judgments of nonsuit mere either affirmed or directed. Plaintiff's 
intestate could see clearly for a t  least one-fourth mile down the track in 
the direction from which the train approached. Vnfortunately he failed 
to look, or, looking, failed to heed the presence of the oncoming train. It 
does not appear that  the condition of the crossing caused his vehicle t o  
stall or prevented him from looking before entering the zone of danger. 
Therefore, the judgment of nonsuit must be affirmed on authority of the  
line of decisions represented by P o r k e r  v. R. R., 232 N.C. 472, 61 S.E. 2d 
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370 ; Herndon v. R. R., 234 N.C. 9 ; Godwin v. R. ,&., 220 N.C. 281, 17 
S.E. 2d 137; Miller v. R. R., 220 N.C. 562, 18 S.E. 2d 232. 

Affirmed. 

EVERETT A. MINTZ v. TOWN O F  MIJRPHY. 

(Filed 26 March, 1952.) 
1. Negligence 8 l- 

Actionable negligence is the failure to exercise proper care in the per- 
formance of some legal duty which the defendant owes plaintiff under the 
circumstances, which prosimately causes injury to plaintiff. 

2. Negligence 8 5- 
Proximate cause is that  cause which produces the result in continuous 

sequence and from which a man of ordinary prudence could have foreseen 
that  such result was probable under the facts as  they existed. 

S. Negligence 8 19a- 
Negligence is a c,uestion of law, and when the facts are  admitted or 

established the court may say whether there has been a negligent breach 
of duty and also whether it  was a proximate cause. 

4. Negligence 8 l9b (1)- 
Nonsuit is proper in a n  action for negligence when all  the evidence 

taken in the light most favorable to plaintiff fails to show any one of the 
elements of actionable negligence. 

5. Negligence 8 l9d- 
Nonsuit is proper in a negligence action when it clearly appears from 

the evidence that  the injury complained of was independently and proxi- 
mately produced by the wrongful act, neglect, or default of a n  outside 
agency or responsible third person. 

6. Municipal Corporations 5 12- 
In  supplying electricity for private advantage and emolument a munici- 

pality is regarded as  a private corporation and is! liable for actionable 
negligence of its servants, agents and employees. 

7. Electricity 8 6- 
An electric company is held to the standard of care of a n  ordinarily 

prudent person under the circumstances, which, in regard to wires carry- 
ing a strong and lethal current, is the duty to emrcise the utmost care 
and prudence consistent with the practical operation of the business. 

An electric company is not required to maintain insulation on wires a t  
places where it  cannot be contemplated that any person could come in 
contact with them. 
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9. Electricity 11-Evidence held to show that injury resulted from inde- 
pendent act of responsible third party, and nonsuit was proper. 

The evidence tended to show that in the construction of a highway it 
became necessary for defendant municipality to more its poles, that the 
municipality was co-operating with the Highway Commission to this end, 
but that before the question of right of way had been settled, plaintiff's 
employer began work in the construction of a culvert, and that in the 
progress of the work plaintiff was injured by an electric shock when cur- 
rent from defendant's uninsulated mires jumped a gap of some twelve 
inches to the beam of the derrick in connection with which plaintiff was 
working. I ic ld :  The evidence discloses that the injury resulted from the 
intlependent intervening act of those in control of and operating the der- 
rick. over which defendant had no control. and nonsuit was properly 
entered. 

-IFPEAL by plaintiff from Rvdisill. .I., Kol-ember Term, 1951, of 
CHEROKEE. 

Civil action to recover damages for personal injury allegedly resulting 
from actionable negligence of defendant. - - 

From the case on appeal it appears to be uncontrorerted that  plaintiff 
was injured on forenoon of 11 September, 1948, by electric shock while 
working as an  employee of T. F.- Houser, in pouring concrete in con- 
structing a culvert a t  Haney Branch on State Highway No. 64, Project 
9171, in Cherokee County, North Carolina, under an electric trans- 
mission line of defendant Town of Murphy. 

A " 

The acts of negligence with which plaintiff charges defendant as proxi- 
mate causes of his injury as alleged in the complaint, and as summarily 
stated, a re :  (1') ~ e f e c t i v e  construction of its transmission line.-voles and 

\ ,  

cross-arms of wood too small to carry high tension wires, and failure to 
insulate wires; ( 2 )  failure to maintain i ts  transnlissions line,-thereby 
permitting poles to decay, and wires to sag, thereby creating hazard to 
those i t  might expect to work in close proximity thereto; ( 3 )  failure to 
remove the line when ordered bv State Hiehwav and Public Works Com- u 

mission, or to cut off the current, having knowledge of conditions sur- 
rounding the work being done a t  the Haney Branch culvert; and (4 )  
failure to  give notice of existent danger. 

Defendant, answering, denies all allegations of negligence on its part, 
and pleads as  further defenses, summarily stated, among other things, 
intervening negligence of T. F. Houser, his agents and serrants, as the 
sole proximate cause of plaintiff's injury. 

Upon the trial in Superior Court plaintiff offered eridence tending to 
show the following : 

The State Highway and Public Works Commission of North Carolina 
had previously, to wit 28 July,  1948, awarded a contract to Asheville 
Contracting Company, as independent contractor, "to repair, alter, 
change, relocate and rebuild" certain portions of Highway No. 64 from 
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its junction with Highway No. 60 at  or near Ranger northerly to the 
Town of Murphy, all in Cherokee County and kllomn as Project NO. 
9171, in accordance with standard rules and specifirations for roads and 
structures, of date 1 January, 1946. (Contract and specifications were 
not introducted in evidence). 

The Asheville Contracting Company subIet to T. IF. Houser, or Houser 
Construction Company, as sometimes referred to, ?ontract to construct 
culverts on this project 9171. Paul Cook was foreman for T. F. Houser, 
and plaintiff was employed by T. F. Houser on this job. 

The Town of Murphy, a municipal corporation, owning an electric 
distribution system through which it distributes electric current for pay 
to customers within and outside its corporate limit :.-the current being 
purchased by it from Tennessee T a l k y  Authority at  wholesale price, 
maintained a part of its distribution system along Highway 64 over and 
beyond Haney Branch on State Highway Project 9171. S n d  E. G. 
Hughes was the manager of the electric department of the Town of 
Murphy with authority to supervise the maintenance of the transmission 
lines, to purchase material, etc. 

T. B. Wilson was principal right of way engineer of the State High- 
way and Public Works Commission, arid F. L. H u  tchinson was its resi- 
dent engineer on Project 9171. 

And under the contract between State Highway and Public Works 
Commission and Asheville Contracting Company it was "the business 
and obligation'' of the Commission, and not of thl. contractor, to have 
obstructions, like electric transmission lines or poles, removed from the 
right of way where Project 9171 was to be located or constructed. 

And on 14 August, 1948, T. B. Wilson, in official capacity, wrote a 
letter to E. G. Hughes, of the electric department of the Town of Mur- 
phy, on the subject of "Pole Conflict-Town of Xurphy" on Project 
9171, as follows: 

"I am advised by our Mr. Snelson that it will be necessary to move ap- 
proximately 39 poles which conflict with the consfruction of the above 
project and inrestigation of the statue of right of way for these poles 
indicates that the line was originally erected by the Southern States 
Power Company in 1932 or 1933, and that a righl. of way was secured 
and recorded for this line. However, we find that the poles were not 
placed on private right of way, but were erected on the public right of 
way of the highway; therefore, it mould appear that the cost of re- 
location of these poles should be borne by the town. 

&Mr. Snelson advised that due to some minor changes in alignment of 
this project that it is possible the number of poles which are to be moved 
may vary somewhat from the number given above, and I mould suggest 
that you keep in touch with the Resident Engineer or Mr. Snelson, so 
that some of the poles may not be unnecessarily moved. 
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"It is requested that  you please arrange to move these poles as soon 
as  possible, as the contract for the construction of this project has been 
awarded." 

Thereafter on 25 August, 1948, Hughes, as such manager, replied 
thereto by letter, which Wilson received 28 August, 1948. This letter 
reads as follows : 

"I contacted Mr. F. L. Hutchinson, after receiving your letter dated 
August 14, 1948 on above subject. We went over the project with Mr. 
Hutchinson's maps and he feels that  we will be able to re-locate on State 
Highway right of way, between the highway and railroad without con- 
flict to either, if i t  will be agreeable with your Commission. H e  states 
that  I should contact you with reference to Contract Forms and that  you 
could probably furnish same. 

"I will have to re-locate within the next forty-five days to not conflict 
with the progress of your contractor. Will you please advise me the 
proper procedure, so that  I may make immediate steps as i t  will take 
some time for a surrey and re-locating line. 

"Thanking you for your immediate attention." 
Wilson testified: "It wasn't determined a t  the time how many poles i t  

was necessary to remore, the number given in  the letter was just approxi- 
mate. . . . There were negotiations going on between the Town of Mur- 
phy and the State Highway Commission for the Town of Murphy to 
remove this electrical line. Mr. Hughes or the town was co-operating 
with the resident engineer, Mr. Hutchinson, about clearing the right of 
way and removing the poles. I would qualify that  statement 'from the 
correspondence we had they were doing all they could' . . . I do not 
know of my  own knowledge just what the Town of Murphy and Mr. 
Hughes did in  regard to this line. I transferred that to our resident engi- 
neer . . ." 

And in  this respect, Hutchinson, on cross-examination, after testifying 
that  he received copy of letter from Wilson to Hughes, said:  "After I 
received that  letter, Mr. E. G. Hughes, an  employee of the Town of 
Murphy, contacted me and discussed with me the question of a removal 
of the transmission line that was maintained by the Town of Murphy. 
I n  my conversation with Mr. Hughes . . . i t  was discussed that i t  
would take possibly some 2 or 3, some few weeks or days due to the fact 
that  before the town could remove its transmission line and replace it, 
that  they had to acquire a right of way upon which to place it. There 
was also a question undetermined as to just how many poles that  it was 
necessary to remove. . . . I t  was necessary that  the town acquire poles 
on which to place the transmission line when it was moved . . . Mr. 
Hughes . . . went out with me over the project to determine the  poles 
to be removed and Mr. Hughes and his crew started work in the area 
of Haney Branch . . . dug several holes in  that area and I believe . . . 
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set several poles, and I asked him why he didn't continue with his lo- 
cating, and he said he could not continue to set the poles until he could 
get a right of way for the new location. The plaintiff was injured 
during the period of time that  Mr. Hughes or the Town of Murphy was 
endeavoring to remove its transmission line. . . . At the time I received 
the letter copy dated August 14, 1948, from Mr.  Wilson, we knew that  
the poles a t  Haney Branch should be removed. We knew they had to be 
removed, prior to the in jury  of Mr.  Mintz. . . . They mould only ha re  
to have moved two poles, one on the east side and the one on the west 
side of Haney Branch culvert to have moved the line away from the 
crane being operated . . . From what I have observed and what I be- 
lieve I do know it would be more efficient operation with good operating 
practice for the operator of an  electrical distribution line similar to the 
distribution line maintained by the town of Murph,y to move the whole 
system than i t  would be to just m o w  a portion of the system. On the 
morning that  plaintiff was injured I looked over the culvert a t  Haney 
Branch. I was there afterwards and observed the location of the poles, 
etc. . . ." 

And this witness further testified : "Mr. Houser h ~ d  been working and 
pouring concrete culrerts on the f a r  west end of the project . . . doing 
work where the Town of Murphy didn't have its electric line." 

And Pau l  Cook, foreman on this job for T.  F. Houser, testified: "In 
connection with building the culverts on Highway 64, Project 9171, we 
began this project sometime about August 12th) 1948, west of the Haney 
Branch. We had some shovel work and labor to do before we moved 
to the Haney Branch structure. We moved to this place September 9th. 
Mr. Hutchinson . . . submitted to me the plans and specifications for 
the work . . . I do not know E. G. Hughes or any of the governing offi- 
cials of the town of Murphy. Xeither Mr. Hughes or any of the offi- 
cials . . . gave me instructions as to any of the switches. I can't recall 
that I saw Mr. E. G. Hughes on the operation before the accident but 
did see him after that. The power line was on the poles. I didn't see 
any posters or publications or warnings attached to or about the power 
line anywhere . . ." 

And in this connection, witncss, Thomas West, testified: ('I recall the 
time about September 11, 1948, when Everett X n t z  was injured . . . 
about that  time or immediately preceding i t  I was there clearing the 
right of way for the new highway location . . . I salr Mr. E. G. Hughes 
down there during the operation as the work prcgreseed. When we 
started to cut the right of u a y  through that  Haney Branch section, where 
there was a deep cut, the wires mere in the way and I saw Mr. Hughes 
about moving the wires from that  section and he said that  he could not 
get to it a t  that  particular time but made a date 71-hen he talked to me 
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later, tha t  he would cut the power off so I could cut the trees and he did 
and I cut the trees." 

Plaintiff also offered evidence tending to show that  defendant's electric 
transmission line was constructed in 1930 or 1931; that  the poles were 
30 feet in height abore the highway where it crossed Haney Branch and 
the wires then carried 5900 volts; that  in 1946 the poles were about same 
height; that  a t  time of plaintiff's in jury  and in the Haney Branch sec- 
tion some of the poles vere  leaning and the wires between the poles were 
sagging; that  one pole 100 to 160 feet from point where plaintiff was 
injured was propped up:  that  some of the original poles had rotted off 
a t  the ground, and nru. post bases inserted and old poles spliced to them; 
and that  the wires there were uninsulated. 

And in respect to the place of plaintiff's injury, and the surrounding 
circumstances a t  the time it occurred, and how i t  occurred, plaintiff 
offered evidence tending to show the following: 

The Haney Branch culrert involved the excavation, setting of forms, 
and pouring concrete to complete the job. The work a t  the Haney 
Branch was an  extension of the culvert that  ran under Highway 64. The 
approximate length of the culrert was 33 feet. From the edge of the old 
highway to the center of the new highway location was approximately 30 
feet. The  power line was over the new structure being built, and over 
the end of the old one. At that  point the pavement of the old highway 
was 16 feet wide. The  pole on the east side of the culvert a t  the Haney 
Branch was 27 feet from the center, and 19 feet from the edge of the 
old highway. The one on the west side was 28 feet from the center of 
the old highway. These two poles were 250 feet apart,-(later said by 
same witness to be 150 feet apar t ) .  The  old road a t  that  point was on a 
fill approximately 315 feet high, and these poles were down below the 
fill-the bases of the poles being approximately 3% feet below the sur- 
face of the old road. And the electric wire "was a t  least 25 to 30 feet 
from the ground level." 

Plaintiff testified in pertinent par t :  "I am 47 years old . . . carpenter 
by trade and had 20 years experience u p  until September 11. 1948. I 
was employed by T. F. Houser as a carpenter, building and setting forms 
and concrete culverts on Highway No. 64. My in jury  occurred a t  Haney 
Branch culrert on old highway No. 64. This was an extension of the 
old culvert on the north side of the old highway to widen and straighten 
the highmap. The highway enginerrs had already located the new high- 
way. . . . I was down under the hank of the old road at the end of the 
old c d r e r t  when I got hurt  . . . At the time I was injured I was work- 
ing almost under the center of the new highway location. I had been 
working a t  that  culrert 3 (laps. We first built and set forms and footings 
before starting the other part of the culvert. . . . The concrete mixer 
was set just off the bank of the old highway about 40 feet east of the 
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culvert where I worked. A crane with boom and metal cable attached 
from fly wheel drum to the beam to which a metal bucket was fastened 
so that the bucket could be lifted and lowered, was used. The crane 
swung around north with the bucket to the mixer where the bucket was 
filled with concrete and then swung back to me and I dumped the con- 
crete to the right place in the form. The work assigned to me which I 
was doing when injured was dumping the concrete in the forms 2 or 3 
feet from the end of the old culvert at  the edge of the old highway. The 
power line ran  almost directly overhead when 1 was working at  the time 
. . . I dumped two ( 2 )  buckets and on the third bucket I took hold of 
the handle to dump the third bucket, and that was 1.he last I knew. The 
two handles were on the outside of the bucket (and)  when operated 
would spill the concrete through the bottom. I was closer under the line 
when I emptied the first two buckets than when I was injured. Before 
dumping the concrete we set the top of the beam at  18 inches under the 
power wire and dogged i t  at 18 inches under the line. By  dogging it I 
mean that it fixed it so i t  would not go higher . . . ." 

Then on cross-examination plaintiff testified that his foreman, Paul  
Cook, had said something to him about being careful about the beam- 
boom-under these wires ; that he knew they were electric wires carrying 
electricity; and that in working on jobs for contractors for 12 to 15 years 
some of the work was "wound where they had orerhead electric wires." 
Then plaintiff concluded: '(James Mallory mas opuat ing this crane for 
1'. F. Houser, my employer. The question of hon high the beam was, 
Mr. Mallory would know what angle 01. degree he had it,  I do not know 
the degree. . . . Every time I tipped this bucket letting this heavy 
weight concrete out, it had a tendency to pull it down a little bit and 
then it went up." Q. '(When the concrete was released from the bucket 
that  let the bucket go up?"  ,I. "Not let it go up any farther than where 
it was dogged off. When the weight comes out of it, i t  naturally goes 
up." 

And the foreman. Paul  Cook, testified: ". . . We moved to the Haney 
Branch structure . . . September 9th. 3fr .  Hutchinson was engineer 
for the State Highway Commission and submitted to me the plans and 
specifications for the work. . . . And when we were ready to pour our 
concrete and the bucket was attached first to our crane then the boom 
with the bucket was moved under the power line. J i m  Mallory was the 
operator. I signalled the operator of the derrick to lower the boom and 
swing it under the line with the empty bucket. I know about operating 
the crane . . . I set the boom or  the operator set the boom at  a fixed 
distance which was 2 feet from the power line or wire. The space be- 
tween the boom and wire was 2 feet with an  empty bucket. And then 
we moved the bucket to the mixer, loaded it with aoncrete and brought 
i t  back. There had been 2 buckets emptied in the form before the acci- 



N. C . ]  SPRING TERM, 1952. 311 

dent happened which was on the third bucket. Everett Mintz's job that 
morning was to place the concrete in  the form and dump it out of the 
bucket. H e  stood in the form when a bucket was swung in  place. He 
took hold of the 2 levers which o ~ e n e d  the bottom of the bucket and the 
concrete poured out. . . . The 2 buckets were dumped and then the 
crane was moved back from the line approximately 3 to 5 feet. The end 
of the boom had been back out clear from under the line in position 
when the plaintiff received the injury. The  boom could not have touched 
the line a t  any height because i t  was out from under the line a t  the time 
plaintiff was hurt. I was approximately 30 feet away when the accident 
happened. I was watching the operation of the crane as it moved the 
concrete in the place and about the time he  tipped the bucket the arc 
occurred. I sax: the arc leave the power line and connect somewhere on 
the beam. I t  appeared like a streak of lightning and came on a 45 degree 
angle from the line to the boom. The arc appeared to be 12 inches long 
and came to the arm of the beam when i t  occurred. I saw Everett Mintz 
was holding the bucket . . . H e  was still holding the bucket until the 
operator swung the boom, then he sank down, and appeared to be dead." 

And this witness Cook further testified: "With reference to the ele- 
vation of the surface of the highway, . . . the crane was sitting . . . 
approximately 4 feet below the old highway." 

Then on cross-examination, this witness, the foreman of T.  F. Houser, 
continued: "The work that  was being carried on by T.  F. Houser had 
no connection with the town of Murphy. We had been excavating with 
the crane two days before the plaintiff was injured, a t  this place, exca- 
vating for the culvert. The line of the town of Murphy was on the lower 
edge of old 64. The crane was set u p  on the bank . . . I was there in 
charge as foreman for the Houser Construction Co. I had warned the 
operator of the crane, Mallory, not to come in contact with these wires. 
I also warned the plaintiff himself that  those wires were dangerous and 
not to come in contact with them . . . . The electric transmission that 
was maintained bv the defendant was visible to me . . . ,4t the time the 
accident occurred this beam of the crane came u p  the side of the power 
line. I t  didn't pass it from what I could see of the arc it was under the 
line. When I saw the arc occur. the bean1 was in this position and I 
didn't see the beam go u p  or down . . . I was standing under the line." 
Q. "You had authority to give directions to the operator of this crane?" 
A. "I did, and also Mr. Mintz did." And, continuing, "The beam was 
standing still a t  the time he took hold of the bucket to dump the con- 
crete." And in reference to setting or dogging the beam, the witness re- 
peated that  the beam was set so it could not get closer than 2 feet of those 
wires; that  "at that particular place" he "considered 2 feet safe, which 
would give us room to work above and below"; but that  when he heard 
the arc and looked u p  "it looked 1 2  inches on an angle of approximately 
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45 degrees from the end of the beam to the wirt:"; and tha t  he had 
"worked on electricity for a period of sereral years before this time" . . . 
but "nothing directly in  connection with the electri1:al operations." 

At  the close of all plaintiff's evidence, motion of defendant for judg- 
ment as of nonsuit was allowed. Plaintiff excepted, and from judgment 
a's of nonsuit appeals to Supreme Court and assigns error. 

F. 0. Christopher, 0. L. Anderson, T. X. Jenkins  fo r  plaintiff, ap- 
pellant. 

Edwards & Leatherwood and J o h n  ill. Queen for defendant, appellee. 

WINBORNE, J. The sole question here is this:  Considering the evi- 
dence shown in  the record on this appeal in the light most favorable to 
plaintiff, is  there sufficient evidence to take the case i o the jury as against 
the defendant Town of Murphy? The trial court did not consider it 
sufficient for  this purpose. ,4nd in this ruling error i s  not made to appear. 

I n  an  action for recovery of damages for in jury  resulting from action- 
able negligence of defendant, plaintiff must show: (1 )  That  there has 
been a failure on the par t  of defendant to exercise proper care in the 
performance of some legal duty which the defendant owed the plaintiff 
under the circumstances in which they were placed. And (2)  that  such 
negligent breach of duty was the proximate cause of the injury, a cause 
that  produced the result in continuous sequence, and without which it 
would not have occurred, and one from which a m a n  of ordinary pru- 
dence could have foreseen that  such result mas probable under the facts 
as they existed. Whitt v. Rand, 187 N.C. 805, 123 S.E. 84;  Murray  2'. 

R. R., 218 N.C. 392, 11 S.E. 2d 326; Mills v. Moore, 219 N.C. 25, 12 
S.E. 2d 661; Luttrell I ) .  Mineral Po., 220 K.C. Z32, 18 S.E. 2d 412; 
Mitchell 21. Melts, 220 K.C. 793, I 8  S.E.  2d 406; Harr is  21. ..Vonfgomery 
Ward, 230 N.C. 485, 53 S.E. 2d 536; Nclnfyre  1 ) .  E l ~ c a f o r  Po., 230 
N.C. 539, 54 S.E.  2d 45;  Spil'ey v. h7r~cman, 232 N.C. 281, 59 S.E.  2d 
844; Rnh-er v. R .  R., 232 N.C. 523, 61 S.E. 2d 621. 

I f  the evidence fails to establish either one of the essential elements 
of actionable negligence, the judgment of nonsuit is proper. Lutfrell v. 
Mineral Co., supra; Mifchell c. Nelfs, supra; Thomas v. Motor Lines, 
230 N.C. 122, 52 S.E. 2d 377. 

And the principle prevails in this State that what is negligence is a 
question of law, and when the facts are admitted or clstablished, the court 
must say whether it does or does not exist. "This rule extends and ap- 
plies not only to the question of negligent breach of duty, but also to the 
feature of proximate cause." Hoke, J., in Hicks v. Mfg. Co., 138 N.C. 
319, 50 S.E. 703; Russell v. R .  R., 118 K.C. 1098, 24 S.E. 512; Lineberry 
v. R. R., 187 N.C. 786, 123 S.E.  1 ;  Clincird v. E7ectr;c Co., 192 N.C. 736, 
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136 S.E. 1; Murray v. R .  R., supra; Reeves v. Sfaley,  220 K.C. 573, 18 
S.E. 2d 239; Luftrell 7 % .  J!ineral Co., supra; Baker c. R.  R., supra. 

I n  Lineberry z'. R. R.,  supra, in opinion by Clarkson, J., it is said:  
"I t  is well settled that  where the facts are all admitted, and only one 
inference may be drawn from them, the court will declare whether an 
act was the proximate cause of the in jury  or not." See also lVichols 7.. 

Goldston, 228 N.C. 514, 46 S.E. 2d 320; Baker v. R .  R., supra. 
Furthermore, i t  is  proper in negligence cases to sustain a demurrer to 

the evidence and enter judgment as of nonsuit under provision of G.S. 
1-183, "(1) When all the evidence taken in the light most favorable to 
the plaintiff, fails to show any actionable negligence on the part  of de- 
fendant . . . (2 )  When it clearly appears from the evidence that the 
injury complained of was independently and proximately produced by 
the wrongful act, neglect, or default of any outside agency or responsible 
third person . . . ," Stacy, C. J., i n  S m i f h  I?.  Sink, 211 N.C. 725, 192 
S.E. 108, and cases cited in respect to each principle. See also Boyd v. 
R .  R., 200 N.C. 324, 156 S.E. 507; Powers I * .  S f ~ r n b c r g ,  213 N.C. 41, 
195 S.E. 88;  Butner 1%. Speas, 217 N.C. 82, 6 S.E. 2d 808; J4urray v. 
R. R., supra; Lzctfrell v. Mineral Co., supra; Riggs 7 ' .  Xotor Lines. 233 
N.C. 160, 63 S.E. 2d 197. 

I n  Smith v. Sink, sup-a, it  is also said:  "We had occasion to examine 
anew this doctrine of insulating the conduct of one, eren when it amounts 
to passive negligence, by the intervention of the actire negligence of an 
independent agency or third party, as applied to variant fact situations, 
in the recent case of Beach 7%. Paf fon ,  208 N.C. 134, 179 S.E. 446," and 
others cited. Then, continuing, "These decisions, and others, are in full 
support and approval of N r .  Wharton's statement in his raluable work 
on Negligence (Sec. 134) : 'Supposing that  if it  had not been for the 
intervention of a responsible third party the defendant's negligence 
would have produced no damage to the plaintiff, is the defendant liable 
to the plaintiff? This question must be answered in the negative, for 
the general reason that  causal connection between negligence and damage 
is broken by the interposition of independent responsible human action. 
I am negligent on a particular subject matter. Another person, m o ~ i n g  
independently, comes in, and either negligently or maliciously so acts as 
to make my negligence injurious to a third person. I f  so, the person 
so intervening acts as a nonconductor, and insulates nig negligence, so 
tha t  I cannot be sued for the mischief which the person so in t e r~en ing  
directly produces. H e  is the one who is liable to the person injured.' " 
Then there follo~rs, to like effect, a quotation from R. R. u. Rellogg. 94 
U.S. 469. See also Butner 1%. S p a s ,  supra; Riggs c. -1lofor Lines, supra. 

A municipal corporation, engaged in the business of supplying elec- 
tricity for private advantage and emolument is, as to this, regarded as a 
private corporation,-and, in such capacity is liable to persons injured 
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by the actionable negligence of its servants, agents and employees. 
Fisher v. N e w  Bern ,  140 N.C. 506, 53 S.E. 342 ; Harr ing ton  v. Wades-  
boro, 153 N.C. 437, 69 S.E. 399; Rice c. Lurnbcrton, ante ,  227. 

And this Court declared in H e l m  v. Powev Co., 192 N.C. 784, 136 
S.E. 9, that:  "Electric companies a're required to use reasonable care in 
the construction and maintenance of their lines and apparatus. The de- 
gree of care which will satisfy this requirement varies, of course, with 
the circumstances, but it must always be commensurate with the dangers 
involved, and where the wires maintained by a company are designed 
to carry a strong and powerful current of electricity, the law imposes 
upon the company the duty of exercising the utmost care and prudence 
consistent with the practical operation of its business to avoid injury to 
those likely to come in  contact with the wires." 

And in S m a l l  v. Util i t ies  Co., 200 N.C. 719, 158 S.E. 385, it is said 
that, "Due to the deadly and latently dangerous character of electricity, 
the degree of care required of persons, corporate or individual, furnishing 
electric light and power to others for private gain, has been variously 
stated." Then after reciting such expressions, the Court said: "In ap- 
proving these formuls as to the degree of care required in such cases, it 
is not to be supposed that there is a varying standard of duty by which 
the responsibility for negligence is to be determined . . . The standard 
is always the rule of the prudent man, or the care which a prudent man 
ought to use under like circumstances. What reasonable care is, of course, 
varies in different cases and in the presence of different conditions." 

Moreover, we find it stated in 18 Am. Jur .  491-2, subject Electricity, 
Sec. 97, "That the duty of providing insulation should be limited to 
those points or pla'ces where there is reason to apprehend that persons 
may come in  contact with the wires, is only reasonable. Therefore, the 
law does not compel companies to insulate . . . their wires everywhere, 
but only at  places where people may legitimately go for work, business, 
or pleasure, that is, where they may be reasonably expected to go. The 
same rule applies with equal, if not greater, force in regard to placing 
warning signs." This principle is recognized by this Court in Ellis v. 
Power Co., 193 N.C. 357, 137 S.E. 163. See also 23 C.J.S. 582-Elec- 
tricity, Sec. 42. 

The mere maintenance of high tension transmission line is not wrong- 
ful, and in order to hold the owner negligent, when an injury occurs, he 
must be shown to have omitted some precaution which he should have 
taken. 18 Am. Jur.  490-Electricity, Sec. 98. 

On the other hand, the law imposes upon a person su i  juris the obli- 
gation to use ordinary care for his own protection, and the degree of 
such care should be commensurate with the danger to be avoided. Since 
the danger from uninsulated or otherwise defective wires is proportion- 
ate to the amount of electricity so transmitted, contact with such wires 
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should be avoided where their existence is known. Where a person 
seeing such a wire knows that  i t  is, or may be highly dangerous, i t  is his 
duty  to avoid coming in contact therewith . . . . See 18 Am. Ju r .  471, 
Electricitv 76. See also Rice v. Lumberton, anfe. 227. 

Furthermore, it  may be conceded, for purposes of this appeal, that the 
State Highway and Public Works Commission is vested with authority 
to control the uses to which the easements acquired by the State for public 
highway purposes, may be put, Hildebrand v. Telegraph CO., 219 N.C. 
402,14 S.E. 2d 252; and that  in the exercise of such authority the Com- 
mission had the right to call upon the Town of Murphy to remove so 
much of its electric transmission line as interfered with the re-locatior, 
and improvement of portions of Highway No. 64. And the evidence 
discloses that  the Town of Murphy was co-operating with the request of 
the Commission in this respect. 

S n d  applying the principles of law here stated to the evidence offered 
by plaintiff, such eridence fails to make out a case of actionable negli- 
gence. I f  i t  should be conceded that  the evidence tends to show that  - 
defendant failed to maintain its transmission line in  accordance with its 
legal duty, the evidence fails to show that  such failure was a proximate 
cause of the in jury  to plaintiff. On the other hand, i t  clearly appears 
from the evidence that  the illjury of which plaintiff complains was "in- 
dependently and proximately produced by the wrongful act, neglect, or  
default of an  outside agency or responsible third person." There would 
have been no injury to plaintiff but for the intervening wrongful act, 
neglect or  default of those in  control of and operating the derrick, over 
which defendant had no control, and of which defendant had no knowl- 
edge. 

The judgment below is 
Affirmed. 

SAM SINGLETON (EMPLOYEE) V. D. T. VANCE RIICh COMPANY (EM- 
PLOYER), ST. P A r L  MERCURY INDEMNITY COAIPANY (CARRIER). 

( Filed 26 March, 1952.) 

1. Master and Servant 5 43-Claim for disablement from silicosis held 
timely filed. 

The eridence was to the effect that claimant was sent a copy of a letter 
written by the Director of the Division of Industrial Hygiene to the em- 
ployer stating that an examination of claimant revealed "evidence of dust 
disease" and merely qngpesting that he be transferred to some other loca- 
tion where dust liazard would be negligible, and that less than a year 
before filing claim, claimant received a copy of a letter from a physician 
to the Health Department categorically stating that claimant had adranced 
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silicosis. H e l d :  The flrst letter was insufficient to put claimant on notice 
that he had silicosis, and the evidence sustains the finding of the Indus- 
trial Cominission that claimant was first advised by competent medical 
authority that he had silicosis a t  the time of recei~ing the second letter 
and that the claim was timely filed. 

2. Master and Servant 8 40f-Evidence held sufficient to sustain flnding 
that  claimant wns disabled from silicosis within two years from last 
exposure. 

Medical expert evidence to the effect that claimant was suffering from 
advanced silicosis prior to the termination of his employment, together 
with testimony by claimant that less than two years after his last inju- 
rious exposure to the hazards of silicosis in the employment, claimant was 
unable to work more than a few hours a t  a time because of shortness of 
breath, is l ~ e l d  sufficient to support the finding of the Industrial Commis- 
sion that claimant became disabled within the meaning of G.S. 97-54 within 
two years of his last injurious exposure to the hazards of the disease, G.S. 
97-58 ( a ) .  The distinction between disablement as defined by G.S. 97-54 
and ordinary disability as deflned by G.S. 97-2 pointed out. 

3. Same- 
The esistence of silicosis must be established by competent medical 

authority, but where the existence of the disease is established by medical 
espert evidence, the time a t  which claimant later b~wame disabled there- 
from may be established by nonmedical testimony, it being competent for 
claimant to testify as to his lessened capacity to work, shortness of breath, 
and the effect that physical exertion had upon him. 

APPEAL by defendants from Gwyn, J., October Te.rm; 1951, of AVERY. 
This is a proceeding for compensation under the provisions of the 

Nor th  Carolina Workmen's Compensation Act, for disability due to 
silicosis. 

The first hearing on this proceeding was before C'ommissioner J. W. 
Bean, a t  Newland, North Carolina, on 10 August, 1950, upon the testi- 
mony of the plaintiff and his wife, Margaret E. Singleton, and Dr. C. D. 
Thomas, Medical Director of the Western Kor th  Carolina Sanatorium, 
admitted to  be a medical expert, and Dr.  Otto J. Ewisher, Director of 
Industrial  Hygiene of the State of North Carolina, an  admitted medical 
expert, together with certain documentary evidence. 

Claimant, Sam Singleton, 69 years of age a t  the time of the hearing, 
a man  unable to read or write, and whose memory was very poor, testified 
that  he was employed by David T. Vance for about a year and a half, 
and left his employment, "I believe i t  was in 1945"; that  about one year 
after leaving David T.  Vance he became disabled to work. "I stayed 
able to work for right around a year after I quit the r d l .  . . . I am now 
unable to do a thing and have been totally disabled for right smart over 
a year. About a year and a half ago I could work for two or three hours 
and then have to quit. Now it hurts me to walk a few steps and I can't 
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work at all. My breath gets so short I can't climb a little hill or steps. 
I guess I spend half of the time or more in bed now. . . . I was first 
informed that I had silicosis when that letter there was mailed (referring 
t o  letter sent to him by the Health Department, Kewland, North Caro- 
lina, on or about 5 March, 1949). It's been a little bit over a year ago 
that I had first notice. . . . This letter is the first time that I ever 
thought about having silicosis at  all." He  further testified that while 
employed by David T. Vance, his duties were those of grinding and bolt- 
ing mica; that he looked after sacking mica and that there was always 
mica dust around where he was working. "I worked at the sacker. When 
a sack weighing 100 pounds was filled, I would take it off and tie it. 
The dust was pretty bad about all the time right there at  the hopper 
where the mica fell through. I t  came out right there at  your face almost 
as a continuous condition." He  also testified that before working for 
David T. Vance, he was employed by Vance & Barrett Mica Company 
for about eight years; that his duties were bolting and sacking mica for 
this company. That prior to his employment by the Vance & Barrett 
Mica Company he was employed for ten or twelve years by the English 
Mica Company. 

Margaret E. Singleton, wife of the claimant, testified that her husband 
could not read or write; that she and her daughter did the reading and 
writing for him, and, as far as she knew, the first information the claim- 
ant had that he had silicosis, or any dust disease, was when he received a 
copy of a letter dated 21 February, 1949, from Dr. J. A. Byrnes, ad- 
dressed to the Health Department, Newland, North Carolina. This 
letter was introduced in evidence by the n la in tiff, and was enclosed in an 
envelope addressed to Mr. Sam Singleton, Pyatte, North Carolina, from 
the Health Department, Kewland, North Carolina, postmarked 5 March, 
1949. 

Dr. C. D. Thomas testified that he examined the claimant on 24 June, 
1949, and diagnosed his case as being advanced silicosis. He  further 
testified he did not mail any of his reports directly to the claimant; that 
he mailed his reports to the Health Department. 

I n  a report made by Dr. Thomas, dated 7 July, 1949, to Dr. W. B. 
Burleson, Plumtree, North Carolina, copies of which report were mailed 
to  Dr. Otto J. Swisher and Nr .  Hughes, attorney for the claimant, Dr. 
Thomas in describing the claimant's condition at that time, said : "There 
is marked accentuation of the trunks and nodulation in their outline. 
Over the inner mid-zone of the lung, below the level of the fourth rib 
anteriorly there are some fuzzy densities. When compared with the pre- 
vious films made at  the District Health Department at  Spruce Pine, 
N. C., on 6-3-49 and 5-9-49 and 2-10-49, there has been no appreciable 
change. The densities in these films are, I feel, due to advanced silicosis. 
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There is no evidence of tuberculosis. I t  is my opinion that  this man has 
advanced silicosis which is not complicated, and that the changes due to 
this disease are the cause of his symptoms. I feel that he is totally dis- 
abled, and should, of course, have no further exposure to dust." The 
report stated his blood pressure was 116 systolic and 78 diastolic, and his 
pulse 84. 

Dr. Otto J. Swisher testified for the plaintiff: ('I have not made a 
physical examination of Sam Singleton. As Director of the Division of 
Industrial Hygiene, I have studied the record of his physical examina- 
tion in 1936 by Dr. Easom, his examination on A u g ~ s t  10, 1942, by Dr. 
Grislow, his examination on October 8, 1943, by Drs. Vestal and Quickel, 
and the examination by Dr. Thomas. I n  my opinion, based on the study 
of these several examinations and medical history and record, is that Mr. 
Singleton has silicosis second stage. I have prepared a case history and 
medical report on Mr. Singleton and filed i t  with the Industrial Commis- 
sion. On Ju ly  19, 1948 (1949), I filed a supplemental report adopting 
Dr. Thomas' report. . . . I have an  opinion that  Mr. Singleton is now 
totally disabled." 

The report filed with the Industrial Commission by Dr. Swisher, which 
was introduced in evidence by the plaintiff, discloses the following perti- 
nent information: (1)  Dr. Easom examined the claimant on 18 Novem- 
ber, 1936. This was the first examination of the claimant by the Division 
of Industrial Hygiene. This report states that Single1,on had been a mica 
grinder for the past twenty-four years and that the X-ray interpretation 
revealed, '(final diagnosis of pneumonoconiosis, seclmd stage, without 
definite symptoms." I t  was also stated that his blood pressure was 130 
systolic and 88 diastolic, and his pulse 60. (2 )  That Dr. Vestal examined 
the claimant on 10 August, 1942. I t  was stated in the report that  the 
claimant was 61 years of age;  that  he was employed by I r a  Vance Mica 
Company at  Plumtree;  that claimant stated, "he has had the specific job 
of mica grinder for the past four years giving him a total of 30 years in  
the dustv trades a t  the mica mill. . . . States he has been short of breath 
for the past 2 years." Interpretation of the X-ray taken a t  that time, 
"as compared with the previous film of 18 Kovember, 1936, reveals a 
slight increase in fibrosis with final diagnosis of moderately advanced 
silicosis." Blood pressure was 130 systolic and 90 diastolic, and his pulse 
was 72. Dr. Vestal, on 1 7  August, 1942, wrote Singleton's employer that  
his examination of the claimant, "reveals evidence of dust disease, and 
we would like to suggest that, if possible, he be t r ans f~r red  to some other 
location in your organization where the dust hazard will be negligible." 
This letter was signed by Dr.  T.  F. Vestal as Director of the Division of 
Industrial Hygiene. -1 copy of this letter was marked, "I.C. COPY 
ONLY," and carried this additional information to the Industrial Com- 
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mission: "This man is 61 years old. H e  has a history of approximately 
30 years in mica. H e  now has moderately advanced silicosis. Unless his 
present employer can transfer him to some suitable location, where his 
dust exposure will be negligible, me have little to suggest for  him. We 
doubt the adrisability of trying to rehabilitate him. TFVestal." (3)  
Drs. Vestal and Quickel examined the claimant on 8 October, 1943. The 
report states that  Singleton was employed a t  that  time by the David T. 
Vance Company a t  Plumtree;  that  his occupational history gave him 
3 1  years and 2 months in dusty trades and that the interpretation of his 
X-ray, made a t  that  time, "as compared with the film of August 10, 1942, 
rerealed slight progression with final diagnosis of Silicosis 11, progress- 
ing. Recommendation made that  he be employed with present employer 
only and no work card was issued." This report stated his blood pressure 
was 160 systolic and 100 diastolic, and his pulse 78. 

I n  addition to the above report, letters were introduced written by 
Dr .  C. D. Thomas on 24 May, 1948, and 9 June,  1948. The letter writ- 
ten on 24 May, 1948, was from the Avery-Mitchell-Yancey District 
Health Department, to the County IIealth Department, Spruce Pine, 
N. C., with respect to chest X-ray film of Sam Singleton. Dr.  Thomas 
stated the film was not technically r e ry  satisfactory and recommended 
that  another film be made. This was done and the report mailed to the 
County Health Department, Newland, S. C., 9 June,  1948. Dr.  Thomas 
stated:  "Chest X-ray film of Sam Singleton, . . . shows on each side 
from the fourth r ib anteriorly to the base increased densities which are 
fuzzy in appearance, and over the remainder of the chest is accentuation 
of the trunks and nodulation in their outline. This film gives the im- 
pression of a moderately advanced silicosis, with associated infection a t  
the base on each side which is probably the results of chronic respiratory 
infection." 

Friel Tate Vance testified for the employer, as follows : "I am General 
Superintendent for my father, David T. Vance, in the operation of his 
mica interest. I keep all my father's books and records. According to 
my  records, the plaintiff began work for David T. Vance on October 5, 
1943, and quit September 16, 1934. . . . I received a copy of Mr. Single- 
ton's notice of claim somewheres along (sic) the 7th day of June,  1949. 
. . . H e  left our employment of his o~vn  accord and gave no reason." 

Cpon the stipulationr made by the parties and the evidence offered a t  
the hearing, the Coninlissioner found the following facts:  (1 )  That  the 
parties were subject to and bound by thr  Con~penqation Act and that  the 
defendant Indemnity Company mas the insurance carrier for  the defend- 
ant  employer. ( 2 )  That  from 5 October, 1943, until 16  September, 1944, 
the plaintiff was regularly employed bp the defendant employer at an  
average weekly wage of $16.00. ( 3 )  That  the plaintiff was exposed to 
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silica dust in North Carolina for a period of two years or longer, within 
the last ten years, within the meaning of G.S. 97-63, and was exposed to  
the hazards of silicosis while working for the defendant employer, for as 
much as thirty working days or parts thereof, with1.n seven consecutive 
calendar months immediately preceding the last date of exposure on 
16 September, 1944. (4)  That the plaintiff is now suffering from sili- 
cosis in its second stage, and his last exposure, as defined in G.S. 97-57, 
occurred while the plaintiff was in the defendant's employment on and 
immediately prior to 16 September, 1944. (5) That plaintiff is actually 
incapacitated because of silicosis from performing manual labor in the 
last occupation in which remuneratively employed, within the meaning 
of G.S. 97-54, and that such disablement occurred on or about 16 Sep- 
tember, 1945, the same being within two years from the date the claimant 
was employed by the defendant employer. (6 )  That plaintiff mas first 
notified by competent medical authority that he had ,dicosis, on or about 
5 March, 1949, when he received in the due course of mail from the 
Health Department at  Kewland, N. C., a letter addressed to said Health 
Department, and signed by Dr. J. A. Byrnes, resident physician of the 
Western North Carolina Sanatorium at Black Mountain, N. C. (7)  That 
plaintiff filed his claim for compensation under date of 7 June, 1949, 
and said claim was received by the Industrial Com~nission on 10 June, 
1949. (8) That the plaintiff is a man 6!1 years of age, possessing no edu- 
cation, unable to read or write, confined to his bed approximately one-half 
of the time, and totally disabled; that there is no reasonable basis for 
the conclusion that he possesses the actual or potential capacity of body 
and mind to work with substantial regularity, du.ring the foreseeable 
future in any gainful occupation free from the hazards of silicosis; that 
he is not a fit subject for rehabilitation under the provisions of G.S. 97-61. 

Upon the findings of fact, the Commissioner held, as a matter of law, 
that the claim was filed in apt time and that said claim is not barred 
by the provisions of G.S. 07-58 (a ) ,  and awarded the claimant compensa- 
tion at  the rate of $9.60 per week, commencing as of 16 September, 1945, 
and continuing for a period not exceeding 400 weeks, or a total sum of 
$6,000. 

The defendants appealed to the Full Commissioi~ which affirmed the 
award of the hearing Commissioner. On appeal to the Superior Court, 
his Honor overruled the defendants' exceptions to the findings of fact and 
conclusions of law, and affirmed the conclusions of law and the award 
entered below. Defendants appealed to the Supreine Court, assigning 
error. 

C h a r l e s  H u g h e s  for  claimnnt, appel lee .  
Uzze l l  &. DuMont for d e f e n d a n t s ,  appe l lan f s .  
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DEKNY, J. This appeal challenges certain findings of fact made by 
the hearing Commissioner, which findings were upheld by the Full Com- 
mission and sustained by the trial judge on appeal to the Superior Court. 
The challenge to these findings presents the following questions : (1) I s  
there any competent evidence to support the finding that the claimant was 
first notified by competent medical authority on or about 5 March, 1949, 
that he had silicosis? ( 2 )  I s  the finding that the claimant became dis- 
abled within the meaning of G.S. 97-54, within two years of his last inju- 
rious exposure to the hazards of silicosis, as provided in G.S. 97-58 (a) ,  
supported by competent evidence? (3)  May the Commission consider 
evidence other than expert medical testimony in finding that disablement 
of a claimant occurred within two years from date of last exposure to 
the hazards of silicosis ? 

There is no evidence on this record to the effect that any notice was 
given to the claimant advising him that he had silicosis prior to his re- 
ceipt of a copy of the letter written by Dr. J. A. Byrnes, resident physi- 
cian, Western North Carolina Sanatorium, Black Mountain, North Caro- 
lina, addressed to the Health Department, Newland, North Carolina, 
dated 21 February, 1949, which copy was forwarded to claimant on or 
about 5 March, 1949, and received by him in due course of mail. There 
is an indication that a copy of the letter written by the Director of the 
Division of Industrial Hygiene, addressed to Vance-Barrett, Inc., Plum- 
tree, North Carolina, dated 17 August, 1942, was mailed to the claimant. 
The letter was introduced in evidence by the defendants and the follow- 
ing notation appears thereon : "cc : Mr. Sam L. Singleton, N.C. Indus- 
trial Commission, Compensation Rating & Inspection Bureau (2)." 
Conceding that the claimant received a copy of this letter, as the defend- 
ants contend, it should be noted that it is only stated in the letter that the 
examination reveals, ('evidence of dust disease," and a mere suggestion, 
not a recommendation, that the claimant "be transferred to some other 
location in your organization where the dust hazard would be negligible." 

Advising an employee, who has been exposed to free silica dust, that his 
examination reveals "evidence of dust disease," is not sufficient to put him 
on notice that he has silicosis. Autrey v. Mica Co., 234 N.C. 400, 67 
S.E. 2d 383. 

Moreover, the information given in the above letter did not reveal the 
seriousness of the condition of Sam Singleton at  that time. The true 
condition of the employee was not disclosed in the letter, but was revealed 
only to the Industrial Commission in a footnote added to a copy thereof. 
The record report of the examination of Sam Singleton on 10 August, 
1942, upon which the information contained in the above letter purports 
to have been based, shows more than mere "evidence of dust disease." 
The record reveals that Mr. Singleton stated he had been "short of breath 
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for 2 years," and the interpretation of the X-ray made at  that time re- 
vealed, as compared with previous film of 18 November, 1936, "a slight 
increase in fibrosis with final diagnosis of moderately advanced silicosis." 
The Director of the Division of Industrial Hygene evidently realized his 
letter did not disclose the true condition of the employee, otherwise it 
would not have been necessary to add the following statement on the 
copy to the Industrial Commission: "This man is 61 years old. H e  has 
a history of approximately 30 years in mica. He  now has moderately 
advanced silicosis. Unless his present enlployer can transfer him to some 
suitable location, where his dust exposure will be negligible, we have 
little to suggest for him. We doubt the advisability of trying to rehabili- 
tate him." 

Furthermore, there is no evidence in the record showing that the diag- 
nostic findings, resulting from the examination of the plaintiff on 18 
November, 1936, which disclosed that he had "pneumoconiosis, second 
stage, without definite symptoms," or from his examination on 8 October, 
1943, which revealed that he had "Silicosis 11, progressing," were com- 
municated to him or to his employer. 

In our opinion, the evidence does support the finding of the hearing 
Commissioner to the effect that the claimant was first notified by compe- 
tent medical authority on or about 5 March, 1949, t h ~ l t  he had silicosis. 

On the second question, i t  is apparent from the claimant's testimony 
and the notice and claim filed by him, that he was under the impression 
that disablement meant inability to do work of any kind. I t  is clear he 
did not comprehend the distinction between disablement as defined in 
G.S. 97-54, and ordinary disability as defined in G.S. 97-2. This distinc- 
tion was clearly pointed out in the case of Y o u n g  v. Whi teha l l  Co., 229 
N.C. 360, 49 S.E. 2d 797, by Justice E r v i n  speaking for the Court, in 
which he said: "It is to be noted that there is a radical difference be- 
tween the criterion of disability in cases of asbestosis and silicosis and that 
of disability in cases of injuries and other occupational diseases. An 
employee is disabled by injury or an ordinary occupational disease within 
the purview of the Workmen's Compensation Act, only if he  suffers in -  
capacity because of the  i n j u r y  or disease to  earn the wages which he was 
receiving nt the t ime  of the  i n j u r y  or disease in the same or a n y  other 
employment .  G.S. 97-2. But a worker is disabled in cases of asbestosis 
or silicosis if he i s  'actually incapacitated, because of such occupational 
dbease, from performing normal labor i n  the last cccupation in which  
remuneratively employed.' G.S. 97-54." Duncan  v. Carpenter, 233 N.C. 
422, 64 S.E. 2d 410. 

The question of claimant's disablement is, therefore, not whether he 
became incapacitated to do work of any kind within lwo years of his last 
exposure to the hazards of silicosis, but whether he became disabled or 
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incapacitated within two years of his last exposure to free silica dust, 
"from performing normal labor in the last occupation in which remunera- 
tively employed." G.S. 97-54; Duncan  v. Carpenter, supra. 

The defendants contend there is no causal connection between the 
plaintiff's alleged disability which occurred after he left the employment 
of the defendant employer, and his silicotic condition which was con- 
tracted prior to November, 1936. This contention is without merit. It 
is provided in G.S. 97-57: "In any case where compensation is payable 
for an occupational disease, the employer in whose employment the em- 
ployee was last injuriously exposed to the hazards of such disease, and 
the insurance carrier, if any, which was on the risk when the employee 
was so last exposed under such employer, shall be liable." B y e  v. Granite 
Co,., 230 N.C. 334, 53 S.E. 2d 274. And this section further provides, 
('when an employee has been exposed to the hazards of asbestosis or sili- 
cosis for as much as thirty working days, or parts thereof, within seven 
consecutive calendar months, such exposure shall be deemed injurious 
. . ." Haynes  v. Feldspar Producing C'o., 222 N.C. 163, 22 S.E. 2d 275. 

There can be no serious question about the plaintiff having been ex- 
posed to free silica dust for more than 30 years. Neither can there be 
any doubt about his having been exposed to the hazards of silicosis for as 
much as thirty working days or parts thereof, within seven consecutive 
calendar months, immediately preceding 16 September, 1944, the date he 
left the employment of the defendant employer. 

This plaintiff is clearly entitled to compensation if his disablement 
occurred within two years from the time he left the employment of David 
T. Vance, and such disablement resulted from silicosis. Duncan  v. Car- 
penter, supra. The plaintiff testified that he became disabled to work 
about a year after he quit the mill and there is no evidence to the con- 
trary. And the fact that he was not certain when he quit the mill is of 
no material importance on this record, since that date was definitely 
established by the employer. The evidence further supports the view that 
the plaintiff has been totally disabled, due to silicosis, at  least since the 
early part of 1948. Prior thereto, according to his evidence, he could 
work only two or three hours at  a time. His shortness of breath inca- 
pacitated him from working longer. There is no evidence of his having 
held a job of any kind since he left the mica mill. He  testified : ('I never 
done much after I quit the mill. I farmed two years after I quit." 

We think the evidence was sufficient to support the finding that the 
claimant was disabled within the meaning of G.S. 97-54, and that such 
disablement occurred within two years of his last exposure to the hazards 
of silicosis. 

The conclusion we have reached in answer to the second question stated, 
presupposes an affirmative answer to the third question posed for decision. 
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I n  the case of Duncan v. Carpenter, supra, i t  is rlaid: '(. . . that  the 
finding of the competent medical authority must be to the effect that  dis- 
ablement occurred within two years from the last exposure in cases of 
asbestosis, silicosis and lead poisoning, and in claims involving other 
occupational diseases that  disability occurred within m e  year thereof." 

The defendants contend that  in  view of the above statement, where 
disablement occurs as defined in G.S. 97-54, and notice of claim is filed in 
accord with the provisions contained in G.S. 97-58 ( A ) ,  (b ) ,  and (c) ,  as 
interpreted by this Court in that case, the claimant must be advised by 
competent medical authority that  he has silicosis and that  such advice 
must be given within two years from the date of his last exposure. We 
decided this precise point to the contrary in Autrey v. Mica Co., supra. 
Moreover, i t  was not the intention of the Court to hold that no evidence 
would be admitted or considered in establishing disability within the 
meaning of G.S. 97-54, except expert medical testimony. Examination 
of the record in that case, however, will reveal that  i,he examinations of 
the claimant made prior to the time he quit work, did not disclose any 
definite evidence that  he had developed silicosis. But the expert medical 
testimony did show conclusively that  disability due lo silicosis occurred 
within two years of his last exposure to the hazards of such disease. 

Silicosis is an inflammatory disease of the lungs due to the inhalation 
of particles of silicon dioxide. I t  is incurable and is one of the most dis- 
abling occupational diseases because i t  makes the lungs susceptible to 
other infection, particularly tuberculosis. According to the textbook 
writers, i t  has been definitely determined that the removal of a man, who 
has silicosis, from silica exposure, does not stop the l~rogress of the dis- 
ease at  once, but that fibrotic changes continue to develop for another one 
or two years. This is said to be due to the continuous chemical action of 
the silica that has been stored in the phagocytic cells and lymphatics. 
Gray : Attorneys' Textbook of Medicine (3rd Ed.) ,  Volume 2, Chapter 
147, pp. 1583-1596; Reed and Rarcourt  : The Essentisls of Occupational 
Diseases, pp. 161-174; Reed and Emerson : The Relation Between In ju ry  
and Disease, pp. 182-186; 170ztng v. T.Vhitelzal1 Co., supra. 

Gray, in  his textbook cited above, on page 1591, s:iys: "The changes 
within the lung upon inhalation of minute silica painticles may best be 
demonstrated during life by the X-ray. As the 'scavenger cells' carry 
silica from the alveoli toward the lymphatic glands, damaged cells are 
gradually replaced with scar tissue. Fibrosis occurs. Deeper and deeper 
within the lung framework, this replacement goes or.  The X-ray pic- 
tures the changes, and the findings serve to classify the degree of disease 
progress." 

The defendants insist that  the Commission's finding to the effect that  
claimant's disablement, within the meaning of G.S. 97-94, occurred within 
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two years of his last exposure, was based on the unsupported testimony 
of the claimant without any medical corroboration. We do not concur 
in this view. 

The evidence discloses more than the testimony of the claimant that  he 
was disabled to work within one year of the time he left the employment 
of the defendant employer. I t  includes the record of various medical 
examinations made prior to the time of disablement, as well as the inter- 
pretations of X-rays made in 1936, 1942, 1943, 1948, and 1949. The 
X-ray in 1936 revealed that  the plaintiff had pneumoconiosis, which term 
includes the manifestations of all dust inhalations whether the dust is 
injurious or harmless. Goldstein and Shabat : Medical Tr ia l  Technique, 
page 773. The interpretation of the X-rays made in 1942 and 1943 re- 
vealed that  the plaintiff had '(Silicosis 11, progressing," for a t  least a 
year before he left the employment of the defendant employer. The inter- 
pretation of the X-rays made in  1948 and 1949 revealed total disability 
due to silicosis. 

I n  our opinion, due to the nature of silicosis, i t  is essential to establish 
the presence of the disease by competent medical authority. But, where 
i t  has been established that  a person who has been exposed to free silica 
dust has developed silicosis to  the extent that  i t  may be disabling, testi- 
mony other than that  of a medical expcrt may be admitted and considered 
in determining when such person actually became disabled to work or 
disabled ('from performing normal labor in his last occupation in which 
remuneratively employed." G.S. 97-54. Certainly, a victim of silicosis 
is competent to  testify to his lessened capacity to work, his shortness of 
breath, the effect that physical exertion has upon him-all of which are 
normal symptoms of silicosis. 

When all the evidence on this record is considered, including the fact 
that  the plaintiff has been totally disabled from silicosis since 1948, and 
enfeebled to the extent that  he could not work more than two or three 
hours a t  a time for a considerable time prior thereto, we think such evi- 
dence, together with the inferences that  may be fair ly and reasonably 
drawn therefrom, the findings of the Commission and the conclusions of 
law drawn from such findings, must be upheld. Hildebrand 2;. Furniture 
Co., 212 N.C. 100, 193 S.E. 294; 1,ockey v. Cohen, Goldman & Co., 213 
N.C. 356. 196 S.E. 342; Blassingarne c. Asbestos CO., 217 X.C. 223, 7 S.E. 
2d 478; -1IcCrill I?. Lumberton,  215 N.C. 586, 11 S.E. 2d 873; Kearns 2'. 

Furniture Co., 282 S . C .  438, 23 S.E. 2d 310; Hegler v. Mills Co., 224 
N.C. 669, 31 S.E. 2d 918; R f i c i s  7%. lnsurance Co., 226 N.C. 325, 38 S.E. 
2d 97 ; Riddiclc T .  C'edar Tl'orks, 227 N.C. 647. 43 S.E. 2d 850. 

The judgment of the court below is 
Affirmed. 
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TRUST CO. 2). PARKER and PARKER 2). TRUST CO. 

FIRST-CITIZENS BANK & TRUST CO., SUCCESSOR GUARDIAN O F  THE ESTATE 
OF HENRY A. HODGES, INCOMPETENT, V. JAMES D. PARKER. 

C. I. D. #5496. 

FIRST-CITIZENS BANK & TRUST CO., SUCCESSOR GUARDIAN OF THE ESTATE 
OF HENRY A. HODGES, INCOMPETENT, v. J. D. PARKER AND WIFE, 
AGNES A. PARKER. 

C. I. D. #5584. 

JAMES D. PARKER AND WIFE, AGNES A. PARKER, Y. FIRST-CITIZENS 
BANK & TRUST CO., GUARDIAN ; H. V. ROSE, TRUSTEE; J. H. STRICK- 
LAND, ET ALS. 

C. I. D. #5620. 

(Filed 20 March, 1952.) 

1. Judgments  8 39: Guardian and  Ward  § 14- 

A successor guardian may maintain suits to renew judgment against the 
former guardian and to renew judgment on a note secured by deed of trust 
executed by the former guardian and his wife to secure money borrowed 
from the ward's estate, included in the recovery under the first judgment, 
care being given in entering credits on the judgments and in the charging 
of interest so that  no injury results to either party. 

2. Adverse Possession § 9a- 
A coinulissioner's deed to the purchaser pursuant to decree of foreclosure 

of a deed of trust is color of title notwithstanding later adjudication that  
the foreclosure decree was defective because the trustee had not been made 
a party to the snit, and where the grantee in the comm ssioner's deed enters 
thereunder upon the land in good faith and holds same openly, adversely 
and continuously for more than seven years, title vesls in him by adverse 
possession. G.S. 1-38. 

3. S a m e  
A paper writing which on its face professes to pass title to land but fails 

to do so because of want of title in the grantor or defect in the mode of 
conveyance, is color of title, and possession thereunder for  seven years 
will ripen title in the grantee provided grantee's entry thereunder is made 
in good faith and he holds same openly, notoriously and adversely for the 
required period. 

4. Adverse Possession § 1 8 -  
Cpon claim of title by adverse possession i t  is competent for claimant to 

introduce evidence tending to show that  he had used the land for the only 
purpose of which it  was susceptible, and also tax abrltracts showing that  
he had listed and paid taxes on the land. 

5. S a m e  
Upon claim of adverse possession under color of a commissioner's deed, 

claimant may introduce opinion evidence as  to the value of land a t  the 
time of sale for the purpose of showing that  his entry under the deed was 
in good faith. 
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6. Equity 5 3- 
Where the action is barred by the applicable statute of limitations, the 

question of laches does not arise. 

7. Appeal and Error § 39a- 
A new trial will not be awarded for error which is not prejudicial to 

some substantire right of appellant. 

APPEAL by Mrs. Agnes A. Parker,  Executrix of James D. Parker,  and 
Mrs. Agnes A. Parker,  from Godwin,  Special  Judge,  November Term, 
1951, of JOHNSTOX. Affirmed. 

The three above captioned suits were consolidated for trial. These 
cases will be referred to by the numbers originally given them on the 
civil issue docket of Johnston Superior Court. 

Nos. 5496 and 5584 were instituted by the First-Citizens Bank & Trust  
Company, Guardian, to renew judgments heretofore rendered against 
James D. Parker  and Agnes A. Parker. 

No. 5620 was instituted by James D. Parker  and wife Xgnes A. Parker  
to  redeem land which p re~ ious ly  had been conveyed by them in a deed of 
trust to secure a debt. I t  was alleged that  the land is now in the pos- 
session of defendant Brick & Tile Company under an attempted fore- 
closure of the deed of trust by First-Citizens Bank & Trust  Conlpany, 
Guardian, and that the deed therefor to defendant Brick Company's 
predecessor in title was void. 

I t  was agreed that  jury tr ial  be waived, and that  the presiding judge 
should find the facts and render judgment thereon. Pursuant to this 
agreement, after hearing the eridence, the judge noted his findings in 
the form of answers to issues wherein and whereby he found these ma- 
terial facts : 

That  i n  No. 5496 the defendant Agnes A. Parker, Executrix of James 
D. Parker,  was indebted to the plaintiff guardian in the sum of $8,023.81, 
with interest, subject to the credits detailed; that  i n  No. 5584 the de- 
fendants were indebted to plaintiff guardian in the sum of $4,000, with 
interest, less credits detailed, including proceeds of sale of lot known as 
office lot, in the year 1946, with the provision tha t  "the amount paid in 
satisfaction of judgment No. 5584" should be credited on the judgment 
in  5496. 

I n  No. 5620 it was found that  Clifton Beasley and his successors in 
title, t o  and including defendant Brick & Tile Company, had occupied, 
used and possessed the 37.5-acre tract of land referred to, under known 
and visible lines and bounds, adversely and continuously, under color of 
title for more than seven years next preceding the institution of action 
No. 5620. 

I t  was also found that  defendant Parker  mas not estopped or barred by 
statutes of limitations or laches to set up  the matters alleged in  the 
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answers in No. 5496 and No. 5584; and that the cause of action alleged 
in No. 5620 and the defenses set up in No. 5496 and No. 5584 were not 
based on and did not grow out of the failure of Jame!l D. Parker, former 
guardian, to comply with the provisions of the Veterans Guardianship 
Act. I t  was also found in No. 5620 that plaintiffs therein were barred by 
laches. 

Thereupon the court rendered judgment as follows: 
C.I.D. No. 5620: "That the defendant Riverside Brick & Tile Com- 

pany is the owner in fee of the 37.5-acre-tract of land described in the 
pleadings, free from the claims of plaintiffs, and that the defendants go 
hence without day and recover their costs against the plaintiffs and their 
sureties. The credits which plaintiffs are entitled to against the defend- 
ant Bank, Guardian, is hereinafter provided for as this judgment relates 
to C.I.D. No. 5584." 

C.I.D. No. 5496: "It is further ordered, adjudged and decreed by the 
Court that the defendant James D. Parker and Mrs. Agnes A. Parker, 
Executrix upon the estate of James D. Parker, is justly indebted to the 
plaintiff in the principal sum of $8,023.81 with interest thereon from 
January, 1932, together with costs of this action to be taxed by the 
Clerk; less credits as follows: $204.43 on June 28, 1937; $238.49 on June 
28, 1938; $256.10 on February 11, 1935; $41.45 on October 8, 1935, and 
a final credit of $4919.20 on February 28, 1951, and subject to further 
credits as appear in C.I.D. No. 5584, less interest 01 $4,000 from Jan-  
uary 10, 1929, to January 1, 1932." 

C.I.D. No. 5584: "It is further ordered, adjudged and decreed by the 
Court that the defendants James D. Parker and wife, Agnes A. Parker, 
and Mrs. Agnes A. Parker, Esecutrix upon the estate of James D. 
Parker, are justly indebted to the plaintiff in tht: principal sum of 
$4,000 with interest from January 10, 1929, togethw with the costs of 
this action, to be taxed by the Clerk, less credits as follows: $352.08 on 
January 4, 1937; $181.04 on February 1, 1939; $1,176.87 on March 1, 
1942, (being derived from $1,610.92 for rent of office building less 
$434.05 expended by Bank, Guardian, for insurance, repairs and taxes- 
net $1,176.87, the average date of the rents and credits received and ex- 
pended by the Bank, Guardian, being March 1, 1942) and a further net 
credit of $3,671.44 on March 26, 1946, (this being derived from the total 
amount realized from proceeds of sale of office buildirg, to-wit, $5,000.00, 
less $1,001.74, for taxes paid to the Town of Smithfield and the County 
of Johnston and $145.78, paving assessments; and $181.04 heretofore 
credited on February 1, 1939) on this judgment." 

From the judgment rendered Mrs. Agnes A. Parker, Executrix, and 
Mrs. Agnes A. Parker individually appealed. 
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Lyon & Lyon for First-Citizens Bank & Trust Co., Guardian of Henry 
A. Hodges, appellee. 

Levinson & Button for J .  H .  Strickland and wife, Mabel Strickland, 
and Riverside Brick & Tile Company, appellees. 

E. A. Parker and Jane A. Parker for appellants. 

DEVIN, C. J. The judgment in these cases which the appeal brings up 
for review is the culmination of a series of transactions, constant litiga- 
tion and recurring appeals which have extended over a period of twenty 
years. The primary and persistent purpose of this litigation was the 
settlement of a guardianship fund which had gone into the hands of 
James D. Parker, former guardian. Certain legal phases of the con- 
troversy have heretofore been considered by this Court. Trust (20. V. 
Parker, 225 N.C. 480, 35 S.E. 2d 489; Grady v. Parker, 228 N.C. 54, 
44 S.E. 2d 449; Grady v. Parker, 230 N.C. 166, 52 S.E. 2d 273; Trust 
Co. v. Parker, 232 N.C. 512, 61 S.E. 2d 441. Thus from the permanent 
pages of the North Carolina Supreme Court Reports appears in outline 
the story of these transactions which the present appeal brings up again 
as the background of appellants' exceptions to the rulings of the court 
below. 

I n  chronological order the record may be restated as follows: 
4 July, 1932, James D. Parker resigned as guardian of Henry A. 

Hodges, incompetent veteran of World War I, and in 1933 the succeed- 
ing guardian instituted suit to recover funds which had gone into the 
hands of Parker as guardian. I n  September, 1935, this suit resulted in 
judgment against Parker for $8,023.81, based on the verdict of the jury 
that he had mingled the funds of his ward's estate with his own and 
had not accounted for same. 

As belonging to the estate of his ward James D. Parker turned over to 
the succeeding guardian a note and deed of trust executed by himself 
and wife, and payable to himself as guardian, in the sum of $4,000, con- 
veying 37.5 acres of land and a lot called office lot in Smithfield. The 
succeeding guardian obtained judgment of foreclosure of this deed of 
trust in 1936, and sale of the 37.5 acres of land, under the judgment, by 
W. B. Wellons, Commissioner, for $600, to Clifton Beasley was con- 
firmed 30 December, 1936. The money was paid, deed delivered and 
Beasley went into possession 1 January, 1937. The judgment was cred- 
ited with net proceeds of the sale. 

I n  1945 the plaintiff Bank as successor guardian instiuted suit to re- 
new the $8,023.81 judgment with interest, subject to all credits. This 
suit bore civil issue docket No. 5496. 

I n  1946 the plaintiff Bank as successor guardian instituted suit to re- 
new the $4,000 judgment, subject to credits. This suit bore civil issue 
docket No. 5584. 



330 I N  THE SUPREME COURT. [235 

TBUBT Co. v. PARKER and PARKER v. TRUST CO. 

On 2 December, 1946, James D. Parker and wife instituted suit to 
redeem the 37.5-acre tract of land and for an accounting, alleging the 
sale of the land under judgment of foreclosure was void for the reason 
that H. V. Rose, the trustee in the deed of trust, had not been made a 
party. This suit bore civil issue docket No. 5620. Since the death of 
James D. Parker in 1948 this suit is being carried on by Mrs. Agnes A. 
Parker individually and as executrix of James D. Pal-ker. 

The appeal now brought to this Court, the fifth in the series, is being 
prosecuted by Mrs. Agnes A. Parker, Executrix of her late husband 
James D. Parker, and Mrs. Agnes A. Parker individually, defendants 
in Nos. 5496 and 5584, and plaintiffs in No. 5620. 

Bt  the November Term, 1951, of Johnston Superior Court, by consent 
of all parties, these three cases were consolidated and jury trial waived. 
I t  was agreed that the judge presiding at that term should find the facts, 
answer the issues raised, and render jud,ment thereon. From the evi- 
dence offered the judge set out his findings of fact specifically in the 
form of answer to issues submitted and rendered judgment disposing of 
the matters involved in the three cases. 

'Though the record is unnecessarily voluminous (482 pages), and the 
assignments of error unduly multiplied, the two principal questions pre- 
sented involve: (1) the right of the successor guardim to maintain suits 
to renew former unsatisfied judgments, and ( 2 )  the right of appellants 
to redeem the tract of land sold under foreclosure and for an accounting. 
To the rulings of the trial judge on the evidence relating to these issues 
and to his conclusions therebn the zeal of counsel has prompted numerous 
exceptions. 

I. The right of plaintiff Bank, successor guardian, to maintain Suits 
No. 5496 and No. 5584 to renew the judgments rendered against the 
former guardian and his executrix finds support in the statute, G.S. 
1-47 (I), Rodman r. Stillman, 220 N.C. 361 (365), I ?  S.E. 2d 336, and 
is sustained in this instance by the decision of thi.; Court in Grady v. 
Parker, 230 N.C. 166, 52 S.E. 2d 273. A11 the credits on these judgments 
warranted by the evidence and found by the court are set out in the 
judgment appealed from. According to the evidence the notes and 
choses in action belonging to James D. Parker which mere turned over 
by him to the succeeding guardian to be collected and credited on the 
original judgment, proved practically worthless, and the court found 
that credit was given for the small amount collected therefrom. Neither 
James D. Parker nor his executrix offered objection to the subsequent 
sale of the office lot conveyed in the deed of trust and joined in quit- 
claim deed to the purchaser. Credit was duly given on the judgment for 
tht? amount of such sale together with rents received less taxes and re- 
pairs. I t  is noted that the amount of the $4,000 deed of trust and the 
consequent judgment thereon was embraced in the 88,023.Sl judgment, 
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and this fact was duly considered by the judge and entered into the 
judgment. See Gracly v. Parker, 230 N.C. 166, supra. 

I t  was found, and the evidence supports the finding, that the executrix 
of James D. Parker was entitled to certain credits on the $8,023.81 judg- 
ment, No. 5496, as of the dates set out, derived from collections from 
other securities turned over by Parker, $256.10 and $41.45, from the 
surety on Parker's bond $442.92, and from execution sale of other land 
$4,919.20 (Trust Co. v. Parker, 232 N.C. 512, 61 S.E. 2d 441, supm), 
in total sum of $5,659.67. 

And the amounts credited on the $4,000 judgment No. 5584 totaled 
$5,381.43, being the net amount received from sale of 37.5 acres of land, 
and from rents and sale of the office lot. These credits on the collateral 
debt of James D. Parker and Mrs. Agnes A. Parker evidenced by the 
note and deed of trust were adjudged to be credits on the judgment in 
No. 5496. 

Since the principal debt owed by James D. Parker was that repre- 
sented by the judgment referred to in No. 5496 in the sum of $8,023.81 
with interest from 1 January, 1932, and the judgment of $4,000 in No. 
5584 on the note and deed of trust of James D. Parker and Agnes A. 
Parker was embraced in the larger judgment, in determining the balance 
now due duplication in the charges of interest, which would otherwise 
result from adding interest on the $4,000 judgment, was avoided by the 
provision below that the amount paid in satisfaction of that judgment 
No. 5584 should be credited on the principal judgment in No. 5496. That 
is, whatever interest is charged on judgment No. 5584 will be credited 
on the judgment No. 5496, so that no injury will arise to either the 
executrix of James D. Parker or Mrs. Agnes A. Parker. 

Appellants' exceptions to the rulings of the trial judge relating to the 
suits No. 5584 and 5496 to renew the original judgments have been 
examined and found to be without substantial merit. 

2. I t  was decided by this Court in 1947, Grady v. Parker, 228 N.O. 
54, 44 S.E. 2d 449, that the foreclosure suit, under which the 37.5 acre- 
tract of land was sold, improperly undertook to pass the title to the land 
for the reason that the trustee in the deed of trust, in whom was the 
legal title, had not been made a party to the suit. The evidence dis- 
closed, however, that the sale was confirmed December, 1936, and deed 
delivered, and the grantee entered into possession 1 January, 1937. 
James D. Parker and wife Agnes A. Parker did not enter suit to redeem 
until 2 December, 1946. I t  also appea'red from the evidence, and the 
trial court so found, that the grantee in the Commissioner's deed which 
described the land by metes and bounds, under and pursuant to that deed, 
entered into possession of the land in good faith as owner, and he and 
his successors in title have continued in possession openly, adversely, 
continuously, p t t i n g  the land to the only use of which it mas susceptible 
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i n  its then state (Locklear v. Savage, 159 N.C. 236, 74 S.E. 347). There 
was evidence tending to show that  the grantee paid full value for the 
land ; that  he and his successors in title listed and paid taxes thereon each 
year since; that  the land lay along the banks of Neuse River, was subject 
to inundation, and was only valuable for the clay which the possessors 
used i n  making brick; tha t  the land was situated near the town of Smith- 
field where James  D. Parker  and his wife and the trustee resided; that  
no objection to the occupancy and use of the land was raised, and no 
claim was made until suit filed nine years and eleven months after  the 
grantee in  the deed had entered into possession. During this period 
James  D. Parker  neither listed nor paid taxes on this land. 

The appellants, however, urge the view that  since the trustee in the 
deed of trust was not a party to the foreclosure suit and the court held 
the sale for that  reason void and insufficient to pass title, the deed of the 
Commissioner appointed by the court had only the efec t  of an  equitable 
assignment of the mortgagee's interest and gave to the possessor only the 
status of a mortgagee in possession which would not bar an action to 
redeem in less than ten years. Ezibanks v. Beckton, 158 N.C. 230, 73 
S.E. 1009. 

The tr ial  judge, however, was of opinion, and so h ~ l d ,  that  the deed of 
W. B. Wellons, Commissioner, constituted color of title, and found tha t  
the grantee entered thereunder, and that he and those who succeeded to 
his title have been i11 open, adverse and continuous possession of the land 
for more than seven years, thus resting a good title. This ruling, we 
think, is supported by the evidence and is in accord with the decisions 
of this Court. 

Color of title may be defined as a paper writing which on its face 
professes to pass the title to land but fails to do so because of want of title 
in the grantor or by reason of the defective mode of conveyance used. 
Tate v. Southard, 10 S . C .  119;  Glass v. Shoe Co., 212 N.C. 70, 192 
S.E. 899; 1 A.J. 898. If the instrument on its face purports to convey 
land by definite lines and boundaries and the granbee enters into pos- 
session claiming under it and holds adversely for seven years, it  is suf- 
ficient to vest title to the land in the grantee. G.S. 1-38. N o  exclusive 
importance is to  be attached to the ground of the invalidity of the color- 
able title if entry thereunder has been made in good fai th and possession 
held adversely. Though the grantor may have been incompetent to con- 
vey the true title or the form of conreyance be defective, it  will consti- 
tute color of title which will draw to the posaession of the grantee t h e r e  
under the protection of the statute. G.S. 1-38; XcCulloh v. Daniel, 
102 N.C. 529, 9 S.E. 413: Seals 2'. Seals, 165 N.C. 409, 81 S.E. 613; 
Crocker v. Vann,  192 K.C. 422, 135 S.E. 127;  Eason 2%. S p ~ n c e ,  232 
N.C. 579, 61 S.E. 2d 608: Price I * .  IYhisnant, 232 N.C. 653, 62 S.E. 2d 
56. Accordingly i t  has been held that  a fraudulent deed may be color of 
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title and become a good title if the fraudulent grantee holds actual ad- 
verse possession for the statutory period against the owner who has right 
of action to recover possession and is under no disability. Seals v. Seals, 
supra. And where in a partition proceeding to sell land less than the 
whole number of tenants in common have been made parties, a deed 
made pursuant to an order of court to the purchaser is color of title and 
seven years adverse possession thereunder will bar those tenants in com- 
mon who were not made parties. Lumber Co. v. Cedar Works ,  165 N.C. 
83, 80 S.E. 982. And in the language of Justice Rrown, speaking for 
the Court in Canter v. Chilton, 175 N.C. 406, 95 S.E. 660 : "So an entry 
upon and taking possession of land under a judicial decree is good color 
and this is generally true, although the decree is irregular or even void." 

The appellants noted numerous exceptions to the rulings of the trial 
judge on evidence offered relating to the use of clay from this land for 
making brick, and the worthlessness of the land for other purposes due 
to overflow, but we think this evidence competent. The exception to the 
introduction of tax abstracts showing listing by those in possession and 
the payment of taxes cannot be sustained in view of what n7as said by 
this Court in McKay 1,. Bullard, 219 N.C. 589. 14 S.E. 2d 657; Graham 
2,. S p u l d i n g ,  226 N.C. 86, 36 S.E. 2d 727. Also exception was noted to 
opinion evidence as to the value of the land at  time of sale, but this was 
admissible as tending to show the good faith of the purchaser. .In 
examination of these exceptions and of all those noted to the introduction 
of eridence and brought forward in appellants' assignments of error fails 
to disclose prejudicial error which would warrant another hearing on 
these issues. Collins v. Lamb, 215 N.C. 719, 2 S.E. 2d 863; Call v. 
Stroud, 232 N.C. 478, 61 S.E. 2d 342. 

I n  view of the holding that defendant Brick Company's title to the 
land had ripened by adverse possession under color, the ruling of the 
judge below on the question of laches on the part of James D. Parker 
and wife becomes immaterial. T ~ a c h ~ y  v. Gtcrlmy, 214 N.C. 288, 199 
S.E. 83. The inadvertent inclusion of the name of James D. Parker as 
one against whom judgment was rendered is unimportant. 

Without undertaking to discuss appellants' numerous exceptions 
seriatim, we conclude, after a careful examination of the record, the 
exceptions noted and brought forward in the assignm~nts of error and 
the briefs, that no error in the rulings of the trial judge is made to ap- 
pear which we deem prejudicial to the appellants or of substance suffi- 
cient to require another hearing. The findings of the judge appear to 
have been supported by the eridence, and his conclusions determinative 
of the litigation will not be disturbed. 

I t  may not be out of place to note that during the argument in this 
Court counsel for the plaintiff Bank chided opposing counsel for bring- 
ing forward 472 exceptions, saying "No Superior Court Judge could 
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make 472 errors i n  one case." To this counsel for appellants replied, 
"No Superior Court Judge could rule on 472 objections without making 
an  error." 

The numerous suits instituted in  connection with the estate of plain- 
tiff's unfortunate ward Henry  A. Hodges have been long drawn out, and 
have occupied the attention of the courts for many years. Collateral 
and incidental matters have been drawn into the stream of litigation, 
and have required consideration and decision by the courts. We indulge 
the hope that  the judgment below in  these cases, which we now affirm, 
will mark the end of all active disagreement between the parties as to 
the matters involved, and tha t  the Court may write i n  conclusion, 
resquiat i n  pace. 

judgment affirmed. 

ARNOLD JERNIGAN v. IIANOVER FIRE INSURANCE; CO. OF NEW TORK, 
AND R. G. YANCEP, AGENT. 

(Filed 26 Rlarch, 1952.) 
1. Insurance 13a- 

Ordinary words in a policy will be given their commonly understood and 
popular meaning in the absence of language in the policy indicating an 
intent to use them in a special sense. 

2. Insurance 8 45 96 - 
A policy of fire insurance issued to a garage owner on "automobiles 

owned by insured and held for sale or used in repair service" does not 
cover a farm tractor purchased by insured for resale, there being no defi- 
nitions in the policy giving the term "automobile" any meaning other than 
its ordinary and popular sense. "Car" and "automobile" are synonymous. 

APPEAL by defendants from B e n n e t t ,  8pec.ial Jwdge ,  and a jury, a t  the 
August Term, 1051, of WAYXE. 

Civil action upon a fire insurance policy covering automobiles or cars. 
Since the complaint states no cause of action against R. G. Yancey, 

Agent, and no judgment was rendered against him in  the Superior Court, 
the term defendant is herein used to describe the Hanover Fi re  Insurance 
Company only. 

These are the facts : 
1. The plaintiff, Arnold Jernigan, owned a garage in a rural  section 

of Wayne County, where he operated a sales and repair serrice. 
2. On 22 March, 1948, the defendant, as insurer, and the plaintiff, as 

insured, entered into a contract whereby the defendant issued to the plain- 
tiff for  a stipulated premium a certain policy of iire insurance, bear- 
ing  the expiration date 22 March, 1019. and covering "automobiles 
owned by the insured and held for sale or used in wpai r  service" at the 
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plaintiff's garage. Subsequent to the fire hereafter mentioned, to wit, on 
14  February, 1949, this rider was attached to the insurance policy: "It is 
hereby understood and agreed that  this policy covers used cars and not 
new cars from the inception date of March 22, 1948." 

3. On 28 March, 1948, the plaintiff bought a second-hand farm tractor, 
namely, a 1947 model John  Deere '(B" farm tractor, for the purpose of 
resale. While awaiting that  contemplated event, the plaintiff used the 
f a rm tractor around the garage "for towing cars and things like that." 

4. On 23 July,  1948, the plaintiff's fa rm tractor was destroyed by a 
fire which consumed the plaintiff's garage and its contents. 

5. The plaintiff gave the defendant immediate notice of the loss of the 
farm tractor, and the defendant forthwith denied liability to the plaintiff 
therefor on the ground that  the tractor was not covered by its policy of 
insurance. 

6. The plaintiff thereupon brought this action against the defendant, 
alleging that  the policy insured the f a rm tractor against loss by fire and 
praying judgment accordingly. The defendant answered, denying the 
material allegations of the complaint relating to the fire and averring 
that the farm tractor was not within the coverage of the policy. 
i. When the cause was tried in the Superior Court, the presiding judge 

~ x l e d  as a matter of law that  the farm tractor was an  automobile or a car 
within the purview of the policy, and submitted issues relating to the 
destruction of the tractor by fire and the amount of the resultant loss to 
the jury. The jury answered these issues in favor of the plaintiff. The 
presiding judge entered judgment for the plaintiff and against the defend- 
ant  for the amount of the loss as fixed by the jury, and the defendant 
appealed, assigning the denial of its motion for a compulsory nonsuit and 
other rulings of the tr ial  judge as error. 

J .  Fa i son  T h o m s o n  and  H.  T .  R o y  f o r  p l a i n t i f ,  appellee.  
T a y l o r  & Allen n1id L i n d s a y  C. 11'arren, JT., for de fendan t ,  nppellant.  

ERVIN, J. According to both common usage and statutory definition, 
a farm tractor is a ('motor rehicle designed and used primarily as a farm 
implement for drawing p low.  mowing machines, and other implements 
of husbandry." G.S. 20-38 ( h )  ; S t a t e  e x  rel. R ice  I ? .  Louis iana Oil Co., 
174 Miss. 555, 165 So. 423; D a 1 . i ~  v. Wright, 194 Okl. 451, 152 P. 2d 921. 

Common knowledge attests that  when the term car is applied to a 
motor vehicle, it  is used as a synonym for automobile. Uonroe ' s  Adm'r 
c. Federal Union  Life I n s .  Co., 251 Ky. 570, 65 S.W. 2d 680; C i t y  of 
Philadelphia I * .  PhiJnrlelphin T r a n s p .  Co., 345 P a .  244. 26 ,I. 2d 909. 
This being so, the assignment of error based on the denial of the motion 
for a compulsory nonsuit raises the question whether a farm tractor is 
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an automobile within the purview of a fire insurance policy which does 
not undertake to define the latter term. 

An automobile is the vehicle which one exasperated judge said is "too 
largely owned more or less conditionally by those not more than six 
lengths ahead of the wolf, infesting the public streets, contemptuous of 
the rights of pedestrians, like Jehu driving furiously-a rare combina- 
tion of luxury, necessity, and waste." U. S. v. One Automobile, 237 F. 
891. While this judicial description of an automotde may contain a t  
least a modicum of truth, it does not furnish a solution of our present 
problem. 

Inasmuch as there is nothing in the policy indicating that the parties 
intended the word automobile to have a different meaning, it is to be 
taken and understood in its ordinary and popular sense. Bailey v.  Insur- 
ance Co., 222 N.C. 716, 24 S.E. 2d 614; Stanback 1 1 .  Insurance Co., 220 
N.C. 494, 17 S.E. 2d 666. 

,Justice Oliver Wendell Holmes, Jr., asserted with absolute accuracy 
that "a word is not a crystal, transparent and unchanged; it is the skin 
of a living thought and may vary greatly in color and content according 
to the circumstances and the time in which it is used." Towne v. Eisner, 
245 U.S. 418, 38 S. Ct. 158, 62 L. Ed. 372. This olsservation finds apt 
illustration in the terminology employed at different times and in varying 
circumstances to designate the several kinds of self-propelled vehicles, 
which move about on the surface of the earth othe:rwise than on fixed 
rails or tracks. 

Common usage has made the words motor vehicle a generic term for 
all classes of self-propelled vehicles not operating on stationary rails or 
tracks. As a result, all automobiles are motor vehicles. Motors Oorp. v. 
Flynt,  178 N.C. 399, 100 S.E. 693. But the contrary proposition is not 
true. The term motor vehicle is much broader than the word automobile, 
and includes various vehicles which cannot be classified as automobiles. 
60 C.J.S., Motor Vehicles, section 1. 

When motor vehicles made their initial appearance around the turn 
of the century, they were employed to transport persons or goods, and 
were called horseless carriages on account of the service they rendered. 
Dio.cese of Trenton v. Toman,  74 N. J. Eq. 702, 70 A. 606. As the func- 
tions and numbers of motor vehicles incrclased, this homely name fell into 
disuse, and various terms were adopted or invented to designate sundry 
sorts of motor vehicles. One of these terms was aui;omobile, which has 
now acquired both a general and a particular meaning in common usage. 
When it is employed in its general sense, the word automobile embraces 
all kinds of motor vehicles, except motorcycles, designed for use on high- 
ways and streets for the conveyance of either persons or property. Bank 
f o r  Savings & T n ~ s f s  1.. T7. S. C n s u n l f y  Po., 242 Ala. 161, 5 So. 2d 618; 
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L i f e &  C m .  Ins. Co. of Tenn.  v.  Benion, 82 Ga. App. 571, 61 S.E. 2d 579; 
L i f e  d? Casualty Co. of Tennessee v. Roland, 45 Ga. App. 467, 165 S.E. 
293 ; Carter v. State, 12 Ga. d p p .  430, 78 S.E. 205 ; Life & Casualty Ins. 
Co. of Tennessee 21. Metcalf, 240 Ky. 628, 42 S.W. 2d 909; Baker v. City 
of Fall River, 187 Mass. 53, 72 N.E. 336; Hoover v. National Casualty 
Co., 236 Xo.  App. 1093, 162 S.W. 2d 363; Xellaher v.  C i t y  of Portland, 
57 Or. 575, 112 P. 1076; StrycEer v. Richardson, 77 P a .  Super. Ct. 252; 
Stanley I ) .  l'omlin, 143 Va. 187, 129 S.E. 379 ; Wiese v.  Polzer, 212 Wis. 
337, 248 N.W. 113; 5 Am. Jur. ,  Automobiles, section 3 ;  60 C.J.S., Motor 
Vehicles, section 1. When i t  is used in  its particular sense, the term 
automobile includes such motor vehicles, other than motorcycles, as are 
intended for use on highways and streets for the carriage of persons only. 
American-La France Fire Engine Co. v. Riordan, 6 F.  2d 964; Bank for 
Savings $. Trust  v. I-.  S. Casualty Co., supra; Seighbors v. L i f e  & Cas- 
ualty Ins. Co. of Tennessee, 182 Ark. 356, 31 S.W. 2d 418; Paetz v. 
London Guarantee (e. Accident Co., 228 Mo. h p p .  564, 71 S . T .  2d 826; 
American iVut. Liability Ins. Co. 7,. Chaput, 95 S.H. 200, 60 A. 2d 118 ; 
Blashfield's Cyclopedia of Automobile Law and Practice (Perm. Ed.) ,  
section 2. See, also, in this connection: Rzillard v. Life $. Casualty Ins. 
Co., 178 Ga. 673, 173 S.E. 855; Landwehr v.  Continental Life Ins. Co., 
159 Md. 207, 150 A. 732, 70 A.L.R. 1249; Colyer v. Xor th  American 
Acc. Ins. Co., 230 N.Y.S. 473, 132 Misc. 701; Deardorfl v. Continental 
L i fe  Ins. Co., S t .  Louis, Mo., 301 Pa .  179, 151 A. 814; hfoore v. Life & 
Casualty Ins. Co., 162 Tenn. 682, 40 S.E. 2d 403. 

Although i t  is a motor vehicle, a farm tractor cannot properly be classi- 
fied as an  automobile in either the general or the particular sense. This 
is so for the very simple reason that  i t  is neither designed nor suitable 
for use on highways and streets for the transportation of either persons 
or property. Tidd c. S e w  York  Cent. R. Co., 132 Ohio St. 531, 9 N.E. 
2d 509. Hence, this action ought to have been involuntarily nonsuited on 
the ground that  the plaintiff's fa rm tractor was not covered by the fire 
insurance policy issued by the defendant. 

The policy in  the instant case is quite different from that  involved in 
Roser v. American Cas. CQ. of Reading, 162 P a .  Super. 63, 56 A. 2d 301, 
where the language enlployed to express the contract ignored the ordinary 
and popular meaning of the word automobile, and made that  word a gcn- 
era1 term to cover all motor vehicles except those specifically excluded. 

While the matter is not germane to the inquiry presented by the appeal, 
we note, in closing, that the Motor Vehicle Act enlarges the meaning of 
the term motor vehicles even beyond that  accorded i t  by common usage. 
G.S. 20-38 (p ) .  Moreover, the Act divides and subdivides the various 
sorts of motor vehicles into specific classes with technical precision. G.S. 
20-38. I t  is not likely, however, that  the technical definitions employed 
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by the Act will ever find their way into the everyday language of the 
people. 

The judgment rendered in the Superior Court is hereby 
Reversed. 

JOHN T. FOSTER v. C. P. SNEAI). 

(Filed 26 March, 1952.) 
1. Fraud § 10- 

The party asserting fraud has the burden of prorin: each of the essential 
elements of actionable fraud. 

2. F'raud § l- 
Fraud is the representation of a definite and specific fact, which repre- 

sentation is materially false, made with lrnowledgt? of its falsity or in 
culpable ignorance of its truth, with fraudulent intent. which is reasonably 
relied on by the other party to his deception and damage. 

3. Fraud 5 12- 
Defendant alleged that he was induced to sign the lease of the filling 

station in question by plaintiff's represtmtation that the filling station did 
a thousand dollars worth of bminess per month. On cross-examination. 
plaintiff admitted that he kept books from which it could be ascertained 
what volume of business had been done by him a t  the station and that he 
was willing to bring the boolts into court, but defendant did not hare plain- 
tiff produce the books a t  the trial. Held:  Sonsuit on defendant's cross 
action for fraud should have been sustained for failure of proof that the 
representation was in fact false. 

APPEAL by plaintiff from Rousseau, J., and a jury, October, 1951, 
Term. CASWELL. 

This is a civil action to recover rent under a xr i t ten  lease. 
Plaintiff is  the owner of service station and restaurant property on 

U. S. Highway 86, approximately one mile north of Yancey~il le.  Only 
the service station v i t h  its driveway and front privileges is involved in  
this litigation. On 7 January ,  1948, plaintiff and defendant entered into 
a written contract whereby the plaintiff leased to the defendant the 
service station property for a term of f i ~ e  Fears, commencing I 5  Feb- 
ruary, 1948, a t  a monthly rental of $175.00 plus l c  per gallon on all gas 
sold in excess of 7,000 gallons per month, the total rental not to exceed 
$200.00 per month. 

Defendant took possession of the s e r ~ i c e  station under the provisions 
of the written contract and occupied the same until 1 March, 1950. 
Plaintiff voluntarily reduced the rent to $150.00 per month for the period 
15 January ,  1950, through 15 March, 1950. 
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Plaintiff seeks to recover of defendant the sum of $6,337.50 represent- 
ing the accrued rent and the balance of the stated rent as provided in 
said contract. Defendant filed an answer admitting the execution of the 
contract and that he went into possession and occupied the premises until 
about 1 March, 1950. As a further defense, the defendant alleges that 
the execution of the rental contract was induced by the false and fraudu- 
lent representations of the plaintiff and seeks to absolve himself from 
liability on that ground. 

When the defendant closed his evidence, the plaintiff demurred to the 
cross action and moved for judgment as of nonsuit. This motion was 
overruled and plaintiff excepted. 

The court submitted the issue of fraud, which was answered by the 
jury in favor of the defendant, and from judgment entered accordingly, 
plaintiff excepted and appealed, assigning errors. 

D. Emerson Scarborough for plaintiff, appellant. 
Glidewell d! Glideu.el1 for defendant, appellee. 

VALEXTINE, J. The defendant's allegation of fraud consists of an 
assertion that the plaintiff falsely and fraudulently stated to him that he 
sold from six to eight thousand gallons of gas per month in the operation 
of the filling station and that the business was worth $1,000.00 per month 
and that defendant acted upon these false and fraudulent statements to 
his injury. The burden of proving his allegation of fraud rested upon 
the defendant. Poe z.. Smith,  172 N.C. 67, 89 S.E. 1003. 

The only evidence offered by defendant in support of his charge of 
fraud is the following conrersations between him and the plaintiff: "I 
said, 'How much is the station pumping a month?,' and he (Mr. Foster) 
said, 'Six or eight thousand a month.' . . . . I figured over the thing 
for approximately two weeks and went to his station one afternoon and 
I said, 'I come to get one bit of information-I figure this station has got 
to support my loan-I want you to tell me, on your word of honor, how 
much total business that station is doing a month,' and 'it would have to 
do $1000 for me to run it.' H e  said, 'The business is here' and that was 
his answer. And I said, 'I just wanted to know on your word of honor 
because I knew you were the one who knew.' He said the $1000 worth 
of business a month was there." 

The determinative question on this appeal is, did the defendant's proof 
meet the requirements of the rule laid down for the establishment of 
actionable f raud? On that question in Harding v. Insurance Co., 218 
N.C. 129, 10 S.E. 2d 599, Barnhill, J., speaking for the Court, said: 
"The essential elements of actionable fraud or deceit are the representa- 
tion, its falsity, scienter, deception and injury. The representation must 
be definite and specific ; it must be materially false ; it must be made with 
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knowledge of its falsity o r  in culpable ignorance of i ts  t ru th ;  i t  must 
be made with fraudulent intent;  it  must be reasonably relied on by the 
other pa r ty ;  and he must be deceived and caused to suffer loss. Our  
decisions are uniformly to this effect. Elecfric Co. a. Morrison, 194 
N.C. 316, 139 S.E. 455; Peyfon v. Grifln, 195 S .C .  685, 143 S.E. 525." 

Conceding without deciding that  the statements attributed to  the 
plaintiff by the defendant are sufficiently definite and specific to come 
within the rule, there is no evidence to show that  tkese statements were 
false. S t raus  Co. v. Economys, 230 N.C. 316, 52 S.E. 2d 802; Peyton v. 
Griffin, supra. I t  will be observed that  the quoted language is in the 
present tense and cannot be stretched to include a promise or declaration 
that  the defendant would do $1,000.00 worth of business a month or that  
he would sell through the station seven or eight thousand gallons of gas 
a month. An opportunity for a discovery of the truth or falsity of the 
statements attributed to the plaintiff was available to the defendant 
during the cross examination of plaintiff, who admitted that  he kept 
books from which could be ascertained the rolume of business done by 
him and that  he was willing to bring the books in after the lunch hour. 
The record does not disclose that  the cross examination was pursued to 
the point where the books were actually produced a t  the trial. This 
could easily have been done. 

The  operation of a service station, as any other business, produces 
different results when handled by different persons. The operation of 
such a business requircs both personality and perseiyerance. I t  appears 
from the record that  plaintiff and his father kept the station open until 
late hours of the night and sometimes all night, making the station a 
gathering place for plaintiff's friends and acquaintances. On the other 
hand, i t  appears that  the defendant was new in the community and had 
never operated a station in that  section and thai; he maintained an 
earlier closing time. H e  admitted that  on some occlasions he closed the 
station before ten o'clock at night. The evidence is replete with indica- 
tions and implications that  the businesd practices einployed by plaintiff 
and defendant were entirely different, and that ma,y account for a dif- 
ference in the rolume of business. There is no sufficient evidence in the 
rccord to prove that the representations attributed to the plaintiff by 
the defendant were in truth and fact false. The defendant is bound to 
have known that  the plaintiff could not foresee hi:, business success or 
failure, nor can the plaintiff be held accountable upon an  allegation of 
fraud unless the statcnients attributed to him are in fact false and so 
proved by competent evidence. 7Vd7ianzson c .  Holf, 147 N.C. 515, 61 
S.E. 384. 

I t  follows that the court erred in denying the plantiff 's motion, made 
a t  the conclusion of the e~ idence  for defendant. to dismiss defendant's 
cross action or further defense. Sfrazis CO. v. Economys, supra. Since 
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the defendant failed to offer any evidence of fraud as alleged by him, 
the first issue should not have been submitted to the jury. 

New trial. 

31. A. HAAS r. J. D. SMITH. 

(Filed 26 March, 1952.) 
Betterments § + 

A person malting improvements upon land under a parol agreement of 
the owner to convey same is not entitled to assert claim for betterments as 
against the purchaser for value under a duly registered deed from the 
owner. G.S. 47-18. 

APPEAL by defendant from Phillips, J., and a jury, a t  October Term, 
1951, of CALD~ELL.  

Civil action in ejectment to t r y  title to land, involving question of 
betterments. 

I t  is alleged in the plaintiff's complaint that  he is the owner in  fee 
simple and entitled to possession of a tract of land described in and 
conveyed to him by deed of T.  E. Smith dated 23 March, 1950, duly 
registered in the Public Registry of Caldwell County, and that  the de- 
fendant is in wrongful possession of par t  of the land. 

The defendant by answer denied the material allegations of the com- 
plaint, and by way of further defense set u p  a counterclaim in which i t  
is alleged in substance: that  he is the son of the plaintiff's grantor, 
T.  E. Smith ;  that in Jnne, 1946, the defendant entered into an  oral 
contract with his father rhereby i t  was agreed that  the defendant was 
to erect a dwelling house on the premises described in  the complaint and 
that the land mould be conveyed to the defendant by his fa ther ;  that  
pursuant to this agreement and relying wholly upon his father's promise 
to convey, the defendant went into possession of the property and erected 
thereon an eight-room residence, a t  a cost of approximately $5,000, and 
in addition paid a substantial sum on a mortgage debt against the land;  
that  thereafter the defendant's father, i n  breach of his agreement, sold 
and conveyed the property to the plaintiff, and the plaintiff since ac- 
quiring deed has ordered the defendant off the premises, without offering 
to make compensation for the improvements made by the defendant, who 
alleges he is entitled to recover the costs of the improvements. 

When the cause came on for trial, the plaintiff, previously having filed 
reply, demurred o re  f enus  to the counterclaim for failure to state facts 
sufficient to constitute a cause of action or defense against the plaintiff. 
The demurrer was sustained. 
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The plaintiff then offered his proofs of title and right to possession. 
As to these, appropriate issues were submitted to and answered by the 
jury in favor in the plaintiff. 

From judgment entered on the verdict, adjudging the plaintiff the 
owner and entitled to the immediate possession of the land, the defendant 
appealed, assigning errors. 

Benjamin Beach for plaintiff, appellae. 
V'. H. Strickland fw defendant, appellant. 

Jo~n-SON,  J. Decision here turns on the defendant's exception to the 
ruling of the trial court in sustaining the demurrer ore tenus to the 
counterclaim for betterments. 

The demurrer was properly sustained under application of the prin- 
ciples of law applied and explained by Winborne, J., in Grimes v. Guion, 
220 N.C. 676, 18 S.E. 2d 170, where the facts are strikingly similar to 
those in the instant case. 

Further discussion of the controlling principles of law is deemed un- 
necessary. Suffice it to say, that since the Connor Act, Chapter 147, 
Public Laws of 1885, now codified as G.S. 47-18, o m  who goes into pos- 
session of land under parol contract to convey and makes improvements 
thereon, may not assert the right to remain in possession or recover for 
his improvements as against a purchaser for value from the vendor, 
holding under a duly registered deed, even though the purchaser had 
notice of the contract. Grimes v. Guion, supra, and cases cited. 

The case of Luton v. Badham, 127 X.C. 96, 37 S.E. 143, relied on by 
the defendant, is distinguishable. There, the action was to recover for 
improvements against the original party who breached the parol agree- 
ment. Here, the alleged parol contract was breached by a third person 
who is not a party to the action. The other cases relied on by the de- 
fendant likewise are distinguishable. See Grimes z. Guion, supra. 

The rest of the defendant's exceptive assignments of error are formal 
and are without merit. 

No error. 
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CITY O F  SHELBY; ZEB MAUNEY, BUILDING INSPECTOR FOR THE CITY OF 
SHELBY, AND ON BEHALF OF THE CITY O F  SHELBY, AS ITS BUILDING 
INSPECTOR, T. W. D. LACKEY AND WIFE, LILLIAN Z. LACKEY ; EVAIL'S 
LACKEY A N D  WIFE, MARY I. LACKEY; ISABEL L. MOSER; AND 

LACKEY PONTIAC, INC. 

(Filed 26 March, 1952.) 

1. Appeal and Error 8 2- 
An appeal does not lie to the Supreme Court from an interlocutory order 

of the Superior Court unless such order deprives the appellant of a sub- 
stantial right which he might lose if the order is not reviewed before final 
judgment. G.S. 1-277. 

2. Same- 
In an action by a municipality to enforce a zoning ordinance, order of 

the court permitting certain property owners to become parties plaintiff 
and to adopt the complaint theretofore filed by the municipality, upon 
allegations that the oalue of their property would be impaired if the zoning 
ordinance were not upheld, does not deprive defendants of any substantial 
right and defendants' appeal therefrom is dismissed, the making of addi- 
tional parties plaintiff being ordinarily within the discretion of the trial 
judge. G.S. 1-163. 

APPEAL by defendants from Sink, J., Janua ry  Term, 1952, of CLETE- 
LAND. 

This is  a civil action instituted by the City of Shelby and its Building 
Inspector for the purpose of enforcing the zoning ordinance of the City 
of Shelby and restraining the defendants from continuing to use a lot 
for business purposes, which lot is classified in the zoning ordinance as 
residential property. 

Certain owners of property immediately adjacent to the property of 
the defendants, filed a petition and motion requesting that  they be al- 
lowed to become parties plaintiff to the action, and permitted to adopt 
the complaint theretofore filed in  the action by the original plaintiffs. 
The  petition was bottomed on the contention that  the petitioners mould 
be injuriously affected by the failure of the court to uphold the zoning 
lam of the City of Shelby, and upon the further allegation that  the valuc 
of their property has already been impaired by the nonconforming use 
of the defendants' property for business purposes. 

The defendants filed a demurrer to the ~ e t i t i o n  and motion. The de- 
murrer was orerruled and the motion was allowed. Defendants appealed 
to the Supreme Court, assigning error. 

Falls  4 Falls for de fendnn f s ,  appellants.  
A. A. Powell for appellees. 
H e n r y  B. Edz iards  for in terveners ,  appellees. 



344 I N  T H E  SUPREME COURT. [235 

h a  CURIAM. The demurrer interposed in the court below was to the 
petition a'nd motion only. The defendants did not: demur to the plead- 
ings which the additional parties were permitted to adopt. 

An appeal does not lie to the Supreme Court from an interlocutory 
order of the Superior Court, unless such order dep:rives the appellant of 
a substantial right which he might lose if the order :is not reviewed before 
final judgment. G.S. 1-277; City of Raleigh v. Edu~ards, 234 N.C. 528, 
67 S.E. 2d 669. 

I t  is ordinarily within the discretion of the trial judge to make addi- 
tional parties. G.S. 1-163; Insurance~Co. v. Motor Lines, 225 N.C. 588, 
35 S.E. 2d 879; Wilmington, v. Board of Educ~~tion, 210 N.C. 197, 
1.85 S.E. 767. 

The order entered below making additional parties plaintiff did not 
impair any substantial right of the defendants which would warrant an 
appeal. 

Appeal dismissed. 
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J. E. EDWARDS, BANISTER HENSLEY, HIRAM HENSLEY, YATES 
BAILEY, FRIEL hl. YOUNG, RALPH RAY, ALLISON EDWARDS, REX 
hlcINTOSH, L. Q. MILLER, DEWEY HENSLEY, CATHERINE PROF- 
FITT, JAMES PROFFITT, CHARLEY BRADFORD, T. A. BUCHANAN 
AND JESS BUCKNER v. THE BOARD OF EDUCATION O F  TANCEY 
COUNTY AND FRANK W. HOWELL, SUPERIXTENDENT OF SCHOOLS ARD 

Ex OFFICIO CLERK TO THE BOARD OF EDUCATION. 

(Filed 9 April, 1962.) 
1. Schools 4b- 

A county board of education is a corporate body which has legal exist- 
ence separate and apart from its members even though i t  may not act 
except a t  a meeting attended by a quorum of its d e  jure or d e  facto mem- 
bers and therefore may not act when vacancies reduce its membership 
below the number required to constitute a quorum. 

2. Same: Municipal Corporations 8 10- 
In  the absence of statutory provision to the contrary, the common law 

rule applies that  the quorum of a municipal board is a majority of its 
whole membership. 

3. Schools § 4b- 
Vacancies upon the board of education of a county may be filled by 

county executive committees of political parties or the State Board of 
Education. G.S. 115-42. 

4. Schools § 3a- 
A county board of education may not be restrained from exercising its 

power to consolidate the existing high schools into one county-wide high 
school with the approval of the State Board of Education, G.S. 115-99, or 
its power to contract for the erection of the consolidated high school build- 
ing out of funds available to it  for this purpose, G.S. 115-84, and where 
such funds have been made available by allocation of State funds with the 
approval of the State Board of Education, the fact that  the board of county 
commissioners had refused to allocate funds for this purpose is immaterial. 

5. Schools § 4b: Public Officers 4 b -  
&4 member of a county board of education vacates this office eo instanti 

he accepts the office of mayor of a municipality, since both are  public offices 
under the State within the purview of Art. XIV, sec. 7, of the Constitution 
of North Carolina, and thereafter he is neither a de jure nor a d e  facto 
member of the board of education. 

6. Public Officers § 4b- 
A postmaster holds office under the United States and therefore his elec- 

tion or appointment as  a member of a county board of education is ineffec- 
tive, Art. XIV, sec. 7, of the Constitution of North Carolina, and he is 
neither a d e  jure nor a de facto member of the county board of education. 

7. Schools 8 4 b -  
A county board of education, sued in its corporate capacity with t h e  

sole joinder of the c0unt.r superintendent of public schools a s  clerk to t h e  
board may not be restrained from doing a lawful act on the ground that 
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two of its members were mere usurpers and that therefore it was totally 
incapacitated to perform any official act, the remedy being by suit against 
the usurpers to restrain them from doing an unlawful act, or by direct 
proceedings in the nature of quo warranto to oust the usurpers, G.S. 1-515 
to G.S. 1-530. 

APPEAL by defendants from Pless, J., at Chambers in Marion, North 
Carolina, 29 December, 1951, in action pending in the Superior Court of 
YANCEY. 

Suit by taxpayers of county to restrain county board of education from 
making a contract for the construction of a school building to house a 
consolidated high school. 

These are the facts : 
1. There are five existing high schools for children of the white race 

in the Yancey County Administrative Unit. They are the Bald Creek 
High School, the Bee Log High School, the Burnsville High School, the 
Clearmont High School, and the Micaville High School. 

2. Prior to 8 November, 1949, a State Review Panel studied the public 
school system of Yancey County, and recommended that these five high 
schools be consolidated into one high school to be operated at  Burnsville 
just as soon as ample facilities for housing the consolidated high school 
were available at  that place. 

3. On 8 November, 1949, the Board of Education of Yancey County, 
which then consisted of three de jure members, namely, Fred Ayers, P. M. 
Hensley, and Jobe Thomas, adjudged that the educational interests of 
Yancey County would be better served by the consolidation of schools 
proposed by the State Review Panel, and took corporate action consoli- 
dating the high schools mentioned in Paragraph 1 into one county-wide 
high school for children of the white race, and authorizing the construc- 
tion of a new school building a t  Burnsville to house the consolidated high 
school whenever funds were available for that purpose. 

4. On 1 December, 1949, the State Board of Education approved the 
consolidation made by the Board of Education of Yancey County as set 
out in the preceding paragraph. 

5. Subsequent to these events, the Board of Education 01 Yancey 
County requested the Board of Commissioners of Yancey County to pro- 
vide funds for the construction of a new school building at  Burnsville to 
house the consolidated high school, and the Board of Commissioners 
refused to furnish such funds for the avowed reason i;hat the consolidation 
of the five high schools "would not be for the best educational interests 
of the high school students of Yancey County." 

6. Thereafter the State Superintendent of Public Instruction approved 
plans for a new school building at  Burnsville to house the consolidated 
high school, and the State Board of Education consented for the Board 
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of Education of Yancey County to use $157,755.74 out of the moneys 
allocated to Yancey County from the State '(School Plant Construction, 
Improvement, and Repair Fund" for constructing such new school build- 
ing in accordance with such plans. 

7. Pursuant to Chapter 256 of the 1951 Session Laws of North Caro- 
lina, Jobe Thomas, Mark W. Bennett, and Clyde Ayers qualified as mem- 
bers of the Board of Education of Yancey County "for a period of two 
years beginning with the first Monday in April, 1951." On 5 July, 1951, 
Mark W. Bennett accepted the office of Mayor of the Town of Burnsville, 
and ever since has undertaken to discharge the duties of the mayoralty as 
well as those of a member of the Board of Education of Yancey County. 
On 31 August, 1951, Clyde Ayers resigned as a member of the Board of 
Education of Yancey County, and was succeeded by R. A. Radford, who 
was elected a member in his stead by the Democratic Executive Commit- 
tee of Yancey County in conformity to the provisions of G.S. 115-42. 
Radford mas serving as United States postmaster at  Cane River, Xorth 
Carolina, when he accepted membership upon the Board of Education of 
Yancey County, and ever since that time he has undertaken to discharge 
the duties of the postmastership as well as those of a member of the Board 
of Education of Yancey County. 

8. On 1 October, 1951, Jobe Thomas, Mark W. Bennett, and R. A. 
Radford, professing to act as the Board of Education of Yancey County, 
declared their purpose to proceed with the immediate construction of the 
new consolidated high school building at  Burnsville in accordance with 
the plans approved by the State Superintendent of Public Instruction 
and at  a cost not exceeding the $157,755.74 mentioned in paragraph 6. 
I n  obedience to this declaration, Frank W. Howell, the Superintendent 
of Public Instruction of Yancey County, made public advertisement in- 
viting contractors to submit bids "until 2:00 P.M. December 14, 1951, 
. . . for the construction of a new consolidated high school building at  
Burnsville" conforming to the approved plans. 

9. On 13 December, 1951, the plaintiffs, who are taxpaying citizens 
and residents of Yancey County, brought this action against the defend- 
ants, the Board of Education of Yancey County and Frank W. Howell, 
the Superintendent of Public Instruction of Yancey County. The com- 
plaint is summarized in the opinion. The plaintiffs procured a tempo- 
rary order on their ex parte application restraining the defendants from 
making any contract for the construction of the proposed consolidated 
high school building at  Burnsville pending further orders of the court. 
On the return day, i.e., 29 December, 1951, Judge Pless heard the evi- 
dence of the parties, made findings of fact accordant with those stated 
above, and entered an order continuing the temporary restraining order 
in force until the final hearing. The defendants excepted and appealed, 
assigning the continuance of the restraining order as error. 
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Bill Atkins and R. W .  Wilson for plaintiffs, appellees. 
C. P. Randolph and W .  E. Anglin for defendants, appellants. 

ERVIN, J. The legal questions arising on this appeal have been unduly 
complicated and obscured by the manner in which the action has been 
brought and developed. The issues involved appear in simpler guise if 
the judicial gaze is focused on certain significant matters at  the outset. 

The plaintiffs seek the aid of equity. They ask an injunction requiring 
the defendants to refrain from doing a particular thing. There are only 
two defendants. They are the Board of Education of Yancey County, 
and Frank W. Howell, the Superintendent of Public Instruction of 
Yancey County. The Board of Education of Yancey County is a body 
corporate which acts through three members. G.S. 115-37 ; G.S. 115-45 ; 
1951 Session Laws, Ch. 256, Sec. 1. Howell is not a member of the board, 
and is not in control of the act sought to be enjoined. He  is simply secre- 
tary of the board. G.S. 115-105. 

Since the county board of education is a corporate body, i t  necessarily 
has a legal existence separate and apart from its members. Crabtree v. 
Board of Education, 199 N.C. 645, 155 S.E. 550. But the board can 
exercise the powers conferred upon i t  by law only at  a regular or special 
meeting attended by at  least a quorum of its de jure or de facto members. 
Kistler v. Board of Education, 233 N.C. 400, 64 S. E. 2d 403 ; Crabtree 
v. Board of Education, supra. The statute creating the county board of 
education does not specify in terms the number of members competent 
to transact its corporate business in the absence of other members. As a 
consequence, the common law rule that a majority of the whole member- 
ship is necessary to constitute a quorum applies. Hill v. Ponder, 221 
N.C. 58, 19 S.E. 2d 5. The county board of education becomes incapable 
of performing its corporate functions whenever vacancies reduce its mem- 
bership below the number required to constitute EL quorum. 56 C.J., 
Schools and School Districts, section 209. I n  order to obviate the legal 
paralysis incident to such an eventuality and to maintain the county 
I~oard of education at  its full membership, the Leghlature has expressly 
authorized county executive committees of political parties and the State 
Board of Education to fill vacancies occurring in the membership of the 
board. G.S. 115-42. 

The complaint in the instant case endeavors to state two grounds for 
injunctive relief. 

I t  asserts initially that the plaintiffs are taxpaying citizens and resi- 
dents of Yancey County; that they sue on behalf of all taxpayers of 
Yancey County; that the Board of Education of Yancey County is about 
to make a contract for the construction of a consolidated high school 
building at  Burnsville; that the Board of Commissioners of Yancey 
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County has refused to provide funds for the construction of the building, 
and by reason thereof no public money whatever is available for its erec- 
tion; and that the proposed contract, if made, will offcnd G.S. 115-84, 
which provides, in essence, that a county board of education has no au- 
thority to contract for the construction of a new schoolhouse costing more 
than the "money . . . available for its erection." I t  prays an injunction 
restraining the county board of education and the county superintendent 
of public instruction from making the proposed contract for the construc- 
tion of the consolidated high school. 

Manifestly these allegations are designed by the plaintiffs to state facts 
entitling them as taxpayers of Yancey County to maintain an action to 
enjoin the county board of education as a corporate body from entering 
into an unauthorized and illegal contract for a public improvement. 
Sessions c. Columbus County ,  214 N.C. 634, 200 S.E. 418; Palmer v. 
Haywood County ,  212 N.C. 284, 193 S.E. 668; 52 Am. Jur., Taxpayers' 
Actions, section 17; 43 C.J.S., Injunction, section 112. 

When the plaintiffs are put to their proof, it appears that their alle- 
gata and their probata, like Maud Muller's verbs and nouns, do not agree. 

The evidence and the findings establish these propositions: That the 
county board of education consolidated the five existing high schools into 
one county-wide high school with the approval of the State Board of 
Education in conformity with G.S. 115-99. That the plans for the new 
school building to house the consolidated high school have been approved 
by the State Superintendent of Public Instruction. That public moneys 
are available for the erection of the new consolidated high school building 
in accordance with those plans. That such moneys were not furnished 
by the county commissioners or the taxpayers of Yancey County, but, 
on the contrary, they were allocated to the county board of education from 
a State fund known as the "School Plant Construction, Improvement and 
Repair Fund," which was appropriated by chapters 1020, 1249, and 1295 
of the 1949 Session Laws of North Carolina for expenditure and dis- 
bursement "under the direction and supervision of the State Board of 
Education for the construction, improvement, and repair of school plant 
facilities." That the State Board of Education has consented for the 
county board of education to use the moneys thus allocated to it for the 
erection of the new conrolidated high school building. 

These things being true, the county board of education is vested with 
plenary power by G.S. 115-84 to contract for the erection of the consoli- 
dated high school building. Consequently the plaintiffs have failed to 
prove the first ground invoked by them as a basis for injunctive relief. 
Equity will not enjoin a county board of education from exercising its 
governmental functions in a manner authorized by a valid law. R i s f l e r  
v. Board of Education,  supra; Messer v. Smathers ,  213 N.C. 183, 195 
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S.E. 376; Clark zl. HcQueen, 195 N.C. 714, 143 S.E. 528; McInnish v. 
Board of Education, 187 N.C. 494, 122 S.E. 182; Dauenport v. Board of 
Education, 183 N.C. 570, 112 S.E. 246; Penzberton L!. Board of Educa- 
tion, 172 N.C. 552, 90 S.E. 578; Newton v. School Committee, 158 N.C. 
186, 73 S.E. 886; PicEler v. Bo.ard of Education, 149 N.C. 221, 62 S.E. 
902; Venable v. School Committee, 149 N.C. 120, 62 S.E. 902; Smith v. 
School Trustees, 141 N.C. 143, 53 S.E. 524, 8 Ann. Cas. 529. 

We deem it advisable to note at  this juncture that the plaintiffs have 
not shown any interest entitling them to maintain an action to enjoin the 
expenditure of State moneys. They neither allege nor prove that they 
are taxpayers of the State. Branch v. Board of Eclucotion, 233 N.C. 623, 
65 S.E. 2d 124; IIughes v. Teaster, 203 N.C. 651, 166 S.E. 745. We 
ignore this objection, however, in reaching our conclusion on the present 
phase of the case because it could undoubtedly be removed by additional 
allegation and evidence. 

The complaint alleges these things as a second ground for the injunc- 
tive relief sought : 

That Jobe Thomas, Mark W. Bennett, and R. A. Radford are under- 
taking to exercise the functions of members of the county board of educa- 
tion, and to bind the board by the proposed contract, whose execution the 
plaintiffs seek to enjoin. That on the first Monday in apr i l ,  1951, Ben- 
nett duly qualified as a member of the county board of education for a 
term of two years; that on 5 July, 1951, he accepted the post of mayor 
of the Town of Burnsville without relinquishing his membership on the 
county board of education; and that ever since he has been discharging 
the duties of the mayoralty as well as those of a member of the county 
board of education. That on or about 31 August, 1951, Radford, who 
was then United States Postmaster at  Cane River, Xorth Carolina, was 
appointed a member of the county board of education for an unexpired 
tel-m lasting until the next regular session of the General Assembly; that 
he forthwith undertook to qualify as a member of lhe county board of 
education for such unexpired term without surrendering the postmaster- 
ship; and that ever since he has been discharging the duties of a member 
of the county board of education as well as those of postmaster. 

The evidence and the findings establish the truth of these allegations. 
The plaintiffs and the defendants take different legal positions on this 

aspect of the case. The plaintiffs assert that Bennett and Radford are 
mere usurpers in law, and by reason thereof are not members of the 
county board of education at all or for any purpose. S. v. Shuford, 128 
N.C. 588, 38 S.E. 808; Van Amringe v. Taylor, 10'3 N.C. 196, 12 S.E. 
1005, 23 Am. S. R. 51, 12 L.R.A. 202; Norfleet v. !:taton, 73 N.C. 546. 
The defendants insist that they are a t  least d e  facto members of the 
county board of education, and in consequence camot be prevented by 
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injunction from exercising the functions of such offices pending direct 
proceedings in the nature of quo warran to  to determine their titles thereto. 
In re TT'ingler, 231 K.C. 560, 58 S.E. 2d 372 ; C'mbtree v.  Board  of Edu- 
cat ion,  s u p m ;  R o g e n  t.. Powel l ,  174 K.C. 388, 93 S.E. 917; Pat ter son  
v. H u b b s ,  65 S . C .  119. 

A member of the county board of education holds a public office under 
the State. Greene c. O w e n ,  125 N.C. 212, 34 S.E. 424; B a m h i l l  v. 
T h o m p s o n ,  122 N.C. 493, 29 S.E. 720. The like observation applies to 
the mayor of a municipality, for he is the official head of a political sub- 
division of the State and performs duties under State laws. S. v. T h o m a s ,  
141 N.C. 791, 53 S.E. 522. A postmaster holds an  office under the United 
States. ilIcGregor v. Ralch ,  14  Vt. 428, 39 Am. Dec. 231. I t  appears, 
therefore, that  recourse must be had to the rules of law governing double 
office holding for the determination of the relationships which Bennett 
and Radford sustain to the county board of education. 

The holding of more than one office is expressly prohibited by Article 
XIV, section 7, of the Pu'orth Carolina Constitution, which makes this 
declaration: "No person who shall hold any office or place of trust or 
profit under the United States, or  any department thereof, or  under this 
State, or under any other state or government, shall hold or exercise any 
other office or place of trust or profit under the authority of this State, 
o r  be eligible to a seat in either house of the General Assembly: Provided, 
that  nothing herein contained shall extend to officers in the militia, jus- 
tices of the peace, coinmiisioners of public charities, or com~niesioners 
for  special purposes." 

This constitutional inhibition against double office holding is enforced 
in  alternative ways, drpending on whether the first office is a state or  a 
federal office. 

1. Where one holding a first office under the State violates Article 
X I V ,  section 7, of the Xorth Carolina C'onstitution by accepting a second 
office under either the State or  the United States without surrendering 
the first office, he automatically and instantly vacates the first office, and 
he does not thereafter act as either a de jure or a de facto officer in per- 
forming functions of the firqt office because he has neither right nor color 
of right to it. S.  I , .  Long ,  186 K.C. 516, 120 S.E. 87 ; W h i t e h e a d  v. Pitt- 
m a n ,  165 N.C. PI), PO S.E. 976. See, also, in this connection: I n  re  
d d v i s o r ? ~  Opin ion  in  re Ph i l l ips ,  226 N.C. 777, 39 S.E. 2d 217; H i l l  v. 
P o n d e r ,  s7 ipm;  I x  rc Bcrrnes, 212 N.C. 735, 194 S.E. 499; I I a r r i s  2%. 

W a f s o n ,  201 N.C. 661. 161 S.E. 215, 79 -1.L.R. -141; S. 2.. W o o d ,  175 N.C. 
809, 95 S.E. 1050; N i d g e f t  1 % .  G r a y ,  158 N.C. 135, 159 N.C. 445, 74 S.E.  
1050; Barnh i l l  c. T h o m p s o n ,  supra.  

2. Where one holding a first office under the United States violates 
Article X I V ,  section 7,  of the North Carolina Constitution by accepting 
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a second office under the State without surrendering the first office, his 
attempt to qualify for the second office is absolutely void, and he does not 
act as either a de jure or a de facto officer in performing functions of the 
second office because he has neither right nor color of right to it. State 
ex rel. Wimberly v. Barham, 173 La. 488, 137 So. 862, affirming State 
ex rel. White v. Mason, 17 La. App. 504, 133 So. 809, State ex rel. Wim- 
berly v. Barham, 17 La. App. 527, 133 So. 812, and State ex rel. Gray 
27. Pipes, 17 La. App. 502, 133 So. 812. 

The necessity for the alternative ways of enforc~ng the constitutional 
prohibition of dual office holding is revealed by these remarks of the 
Supreme Court of Indiana: "It is doubtless the general rule that where 
a man accepts an office under the state, he vacates another held under the 
same sovereignty . . . There is reason for the rule where the offices ema- 
nate from the same government, but none where the offices are created by 
different governments . . . Where, as here, a man elected to a state office 
persists in retaining a federal office, actually remains in it, enjoying its 
emoluments, and discharging its duties, he does not, in legal contempla- 
tion, and certainly not in fact, vacate i t  by entering into an office existing 
under the law of the State, and for this plain reason: The laws of the 
State do not operate upon federal offices. Our laws do not extend to 
offices created by the general government, and no act that an officer acting 
under our laws can do can vacate an office upon which our laws do not 
operate.'' Foltz 11. Rerlin, 105 Ind. 221,4 N.E. 439. See, also, 67 C.J.S., 
Officers, section 23. 

Our conclusions do not conflict with the decision in Wingler's case, 
supra. But the general observation in the opinion in that case that one 
may be "a judge de facfo . . . although he holds incompatible offices" is 
too broad, and is modified so as to conform to the views here expressed. 
The case at  bar is distinguishable from Berry v. Payne, 219 N.C. 171, 
13 S.E. 2d 217, where the plaintiffs were estopped by their conduct from 
asserting that the occupants of the municipal offices, were mere usurpers. 

We are aware that our conclusions on the present phase of the contro- 
versy are not in harmony with those reached by some courts in other juris- 
dictions in somewhat similar cases. 100 A.L.R. 1187-1189. We cannot 
abandon them, however, without disavowing S. v. Long, supra, and White- 
head v. Pittmun, supra. Besides, they are calculated to prevent the nulli- 
fication of the constitutional ban on double office holding. 

What has been said impels the adjudication that Bennett and Radford 
are neither de jure nor de f a c f o  members of the county board of education. 
They are mere usurpers, and their acts are utterly void, both as to the 
public and as to individuals. In  re Wingler, supra. 

Notwithstanding this, the judge erred in continuing the restraining 
order to the final hearing. Undoubtedly an injunction will lie in a prop- 
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erly constituted case to prevent a waste of public funds by usurpers. But 
this is not such a case. The plaintiffs have the wrong sow by the ear. 
They do not sue the usurpers to enjoin them from doing an  illegal act. 
They sue the county board of education to restrain i t  from doing a lawful 
act. As ground for the relief prayed by them, they show that  vacancies 
exist in two of the three posts on the board, and that  as a result the board 
is totally incapacitated to do the act which they seek to prevent i t  from 
doing. 

The law affords a sure and speedy cure for the legal paralysis inflicted 
upon a county board of education by vacancies which reduce its member- 
ship below the number required to constitute a quorum. The vacancies 
can be filled in  the summary manner prescribed by G.S. 115-42. More- 
over, usurpers can be removed from public offices by judgments of ouster 
i n  direct proceedings in the nature of quo warranto. G.S. 1-515 to  G.S. 
1-530; Barnhill v. Thompson, supra. 

The order continuing the restraining order to  the final hearing is 
Reversed. 

LEO MANGUM, JULIA M. ROWE AND HER HUSBAND CLYDE ROWE, T. G. 
LATTA AND HIS WIFE MAMIE LATTA, HUGH LATTA AND HIS WIFE 
ESTHER LATTA, PHILLIPS B. LATTA, PATTIE M. SCARBOROUGH 
A N D  HER HUSBAND GEORGE W. SCARBOROUGH, J. K. VAUGHAN, 
EARL C. VAUGHAN, LOUISE V. GARRARD AND HER HUSBAND ERNEST 
GARRARD, EMMA K. VAUGHAN, SALLIE VAUGHAN SMITH AND HER 
I~USBAKD W. T. SMITH, ASD VIVIdN VAUGHAN v. CHARLES WILSON 
AND HIS WIFE, LENA WILSON. 

(Filed 9 April, 1952.) 
I. Wills 8 31- 

The intent of testator as ascertained from the language of the instru- 
ment must be given effect unless contrary to some rule of law or a t  vari- 
ance with public policy. 

2. Wills § 33a- 
A devise of the use, income, rents and profits from property indefinitely 

will be held a devise in fee simple unless it appear in plain and express 
words of the instrument that testator intended to convey an estate of less 
dignity. 

3. Sam- 
A devise to testator's wife for life ". . . remainder to stand as it is all 

together, and the clear rents to be equally divided among all my five chil- 
dren . . . If  my children marry and die leaving children their part shall 
go to their children. If any of my children die without heirs their part 
shall return to" testator's bodily heirs, is held a devise of the remainder in 
fee to the children of testator as tenants in common. 
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4. Wills g mi- 
Where testator's children take the fee in remainder as tenants in com- 

mon, a provision of the devise that ". . . remainder to stand as it is all 
together, . . . except they all should agree to sell some part of it," is held 
merely a recognition that it might not be practical clr desirable to keep the 
entire estate intact, but if it be construed as a restraint on alienation it is 
void, and testator's children can convey the fee simple. 

6. Wills Q 48- 
Deed executed by testator's only surviving child and all of testator's 

grandchildren, all being sui juris and under no disa.bility, and there being 
no great-grandchildren not represented by a living parent, conveys the fee 
simple in lands devised to testator's children or their heirs regardless of 
whether testator's child held a life estate or a defeasible fee, since any 
heir not a party to the deed would be estopped from claiming any interest 
in the land by the warranty deed of his ancestor. 

APPEAL by defendants from Crisp, Special Jua!ge, February Term, 
1952, of DURHAM. 

Controversy without action submitted on an agreed statement of facts. 
The plaintiffs and the defendants entered into a written contract for 

the sale and purchase of certain real property owned by the plaintiffs, 
situate in the City of Durham, for a consideration of $60,000. The plain- 
tiffs duly executed and tendered to the defendants a deed therefor, suffi- 
cient in form to vest the defendants with a fee simple title thereto, and 
demanded payment in accordance with the terms of the contract, but the 
defendants declined to accept the deed and pay the purchase price, con- 
tending that the plaintiffs' title is defective. 

The facts agreed upon, which are necessary to a disposition of this 
appeal, are as follows : 

1. That Priestley Jackson Mangum died on 9 May, 1905, leaving a last 
will and testament which was duly admitted to probate in the office of the 
Clerk of the Superior Court of Durham County, North Carolina, and 
recorded in Book of Wills B, at  page 151. 

2. That a t  the time of the death of Priestley Jackson Mangum, he was 
seized and possessed of certain real estate in the City of Durham, includ- 
ing that certain tract or parcel of land located on the south side of East 
Main Street, designated as 104 East Main Street, and fully described in 
deed to P. J. Mangum recorded in Deed Book 2, at page 577, in the office 
of the Register of Deeds for Durham County. 

3. That the said Priestley Jackson Mangum left him surviving his 
widow, Sallie Anne Mangum, and all of his children, viz.: Hugh Man- 
gum, Leo Mangum, Pattie Mangum Latta (Mrs. C. L. Latta), Lula 
Mangum, and Sallie Jackson Mangum (Mrs. J. Knox Vaughan). 

4. That a strip of land eleven inches in width on the west side of the 
tract hereinabove referred to, was conveyed to the widow and children 
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(herein named) of Priestley Jackson Mangum by deed dated 6 July, 
1908, to be held "in such manner and upon such conditions as they now 
hold and take the real estate under the will of P. J. Mangum . . ." 

5. That Sallie Anne Mangum, widow of Priestley Jackson Mangum, 
died without having remarried. 

6. That Leo Mangum, a son of the testator, is his only living child, but 
he has never married and has no children. 

7. That Lula Mangum, a daughter of the testator, is now dead, intes- 
tate, was never married but legally adopted a niece, Pattie Latta (later 
Pattie Latta Mangum), and now the wife of George W. Scarborough, 
and one of the plaintiffs herein; that the question of said Pattie M. Scar- 
borough's right to represent her adopted parent is not here presented 
inasmuch as her rights have been settled by contract among all the parties 
plaintiff hereto. 

8. Hugh Mangum, a son of the testator, and Anne Mangum, whom he 
married, are both dead, intestate, and left as their only child Julia E. 
Mangum, a plaintiff herein, now the wife of Clyde Rowe. 

9. That Pattie Mangum, a daughter of the testator, and Charles L. 
Latta, whom she married, are both now dead, intestate, leaving the fol- 
lowing children, each of whom is a plaintiff herein: Thomas Garland 
Latta, whose wife is Mamie Latta;  Hugh Latta, whose wife is Esther 
Latta; Phillips Brooks Latta (single) ; Pattie Latta (Mangum) Scar- 
borough, whose husband is George W. Scarborough. 

10. That Sallie Jackson Mangum, a daughter of the testator, and 
John Knox Vaughan, whom she married, are both now dead, intestate, 
leaving the following children, each of whom is a plaintiff herein : J. K. 
(Jack) Vaughan (single); Ear l  C. Vaughan (widower); Louise 
Vaughan Garrard, whose husband is Ernest W. Garrard; Emma K. 
(Polly) Vaughan (single) ; Sallie Vaughan Smith, whose husband is 
William T. Smith ; Lula Vivian Vaughan (single). 

11. That the above plaintiffs in this action comprise the sole living 
child and all of the grandchildren of the testator; that all of the plain- 
tiffs, and the spouse of each who is married, are sui juris and more than 
21 years of age; that, of the plaintiffs, a number have children who are 
therefore great-grandchildren of the testator, but there is no great-grand- 
child of the testator living whose parent of the testator's blood is not also 
living. 

12. That the real estate involved herein is held pursuant to the follow- 
ing item in the will of Priestley Jackson Mangum: 

"2nd. My will is that my beloved wife, Sallie Anne Mangum, shall 
have all my property, both real and personal, during her natural life, and 
at  her death my will is for all my property, both real and personal, to 
remain as it is until the youngest child, Sallie Jackson Mangum, becomes 
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twenty-one years of age, and then Lula and Leo Mangum is to have 
$250.00 each first and remainder to stand as it is all together, and the 
clear rents to be equally divided among all my five children, except they 
all should agree to sell some part of it. I f  my children marry and die 
leaving children their part shall go to their children. I f  any of my chil- 
dren die without heirs their part shall return to the Mangum bodily heirs. 
If my grandchildren die under age their part of my property shall return 
also to the Mangum bodily heirs." 

13. I t  was agreed and stipulated that this cause might be heard and 
judgment entered therein upon the pleadings and the agreed statement 
of facts, and the judgment might be entered in or out of term and in or 
out of the Tenth Judicial District. 

The parties having agreed that the question as to whether plaintiffs 
can convey a good and indefeasible fee to the property involved is depend- 
ent upon a construction of Item Two of the last will and testament of 
P. J. Mangum, deceased, and the court below being of the opinion that 
the plaintiffs are authorized and empowered by the provisions of said 
will to convey to the defendants a good rind indefeasible title to the prem- 
ises in question, entered judgment accordingly and directed the defend- 
ants to comply with the terms of their purchase agwement upon delivery 
to them of the deed heretofore tendered by the plaintiffs. 

The defendants appeal, assigning error. 

Ful ler ,  Reade ,  r m s t e a d  & Ful ler  and  A. II. G r a h a m ,  Jr . ,  for defend-  
an t s ,  appellants.  

W .  J .  Brogden ,  Jr., for plaintif fs,  appellees. 

DENEY, J. I t  appears from the agreed statement of facts that the 
plaintiffs, other than Leo Mangum, include all of the grandchildren of 
P. J. Nangum, the testator, together with the spouse of-each grandchild 
who is married. Each plaintiff is more than 2 1  years of age and is under 
no disability. A number of these grandchildren have children who are 
great-grandchildren of the testator, but no great-grandchild of P. J. Man- 
gum, deceased, is living whose parent of the testator's blood is not also 
living. Therefore, the appellants concede that the olaintiffs, other than 
Leo Mangum, are seized in fee simple of' an undivided four-fifths interest 
in the property they have contracted to sell. 

The only question for determination is whether Leo Mangum, the sole 
surviving child of the testator, can convey a good and indefeasible fee 
simple title to the remaining one-fifth undivided intearest in the property. 
This question necessitates an examination of the prxisions of the testa- 
tor's will in order to ascertain his intent. And his  intent should be given 

u 

effect, unless contrary to some rule of law or at variance with public 
policy. Buffaloe  v. Blalock,  232 N.C. 105, 59 S.E. 2cl 625, and cited cases. 
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I t  appears that  the testator assumed that  his widow, Sallie Anne 
Mangum, to whom he gave all his property, both real and personal, dur- 
ing her natural life, would not live until their youngest child had attained 
the age of 21 years. This interpretation is supported by the language in 
the will as follows: ". . . at  her death (referring to the death of his 
wife) my  will is for all my property, both real and personal, to remain as 
i t  is until the youngest child, Sallie Jackson Mangum, becomes twenty- 
one years of age, and then Lula and Leo Mangum is to have $250.00 each 
first and the remainder to stand as i t  is all together, and the clear rents 
to be equally divided among all my  five children, except they all should 
agree to sell some part  of it." 

This appeal requires an  interpretation of the following portion of the 
will: '(. . . remainder to stand as i t  is all together, and the clear rents 
to be equally divided among all my five children, except they all should 
agree to sell some part  of it. I f  my children marry and die leaving chil- 
dren, their part  shall go to their children. I f  any of my  children die 
without heirs, their part  shall return to the Nangum bodily heirs." 

Since the enactment of Section 12, Chapter 23 of the Public Laws of 
1784 (Potter's Code, Chapter 204, Section 12), now G.S. 31-38, when real 
estate is devised to any person, the same shall be held and construed to be 
a devise in  fee simple, unless such devise shall, in plain and express uords, 
show, or i t  shall be plainly intended by the will, or some par t  thereof, that  
the testator intended to convey an  estate of less dignity. Lineberger v. 
Phillips, 198 N.C. 661, 153 S.E. 118 ; Roane v. Robinson, 189 N.C. 628, 
127 S.E. 626; Barbee 2.. Thompson, 194 X.C. 411, 139 S.E. 838; Patrick 
v. Morehead, 85 N.C. 62. "Indeed, it is generally necessary that restrain- 
ing expressions should be used to confine the gift to the life of the legatee 
or devisee." Holt zs. Holt, 114 S . C .  241, 18 S.E. 967; Lineberger v. 
Phillips,  sup^^^. 

I n  the case of Patrick L.. Xorehead, supra, dshe, J., in speaking for the 
Court, quoted with approval from the opinion in the K e ~ y  York case of 
Jackson v. Robins, 16 Johnson, 537, as follows: "We may lay i t  down as 
an  incontrovertible rule that where an  estate is given to a person gen- 
erally or indefinitely, with a power of disposition, i t  carries a fee, and the 
only exception to the rule is where the testator gives to the first taker an  
estate for life only, by certain and express words, and annexes to i t  a 
power of disposition." I t  is also generally held that  a devise of the use, 
income, rents, and profits of property, amounts to a devise of the prop- 
erty itself, and will pass the fee, unless the will shows an intent to pass 
an  estate of less dignity. Burcham v. Rurcham, 219 N.C. 357, 1 3  S.E. 2d 
615; Schwren v. Falls, 1'70 N.C. 251, 87 S.E. 49;  Perry v. Hackney, 142 
N.C. 368, 55 S.E. 289, 19 Am. Jur. ,  Estates, section 24, page 484. 
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"A devise generally or indefinitely with power of disposition creates 
a fee." Hardee 21. Rivers, 228 N.C. 66, 44 S.E. 2d 476; Roane v. Robin- 
son, supra; Carroll v. Herm'ng, 180 N.C. 369, 104 S.E. 892. 

Consequently, in view of the rule of construction laid down in  G.S. 
31-38, and our decisions pursuant thereto, together with the general rule 
that a devise of the use, income, rents, and profits of property, is tanta- 
mount to a devise of the property itself, unless the will shows in plain 
and express words that the testator intended to convey an estate of less 
dignity, we hold that P. J. Mangum devised his property to his five chil- 
dren to be held as tenants in common in fee simple. Taylor v. Taylor, 
228 N.C. 275, 45 S.E. 2d 368 ; Cro,om v.  Cornelius, 2119 'N.c. 761, 14 S.E. 
2d 799; Hambright v. Carroll, 204 N.C. 496, 168 S E. 817. We do not 
think the expression "except they all should agree to :sell some part of it," 
was intended to be a restriction upon the power of alienation or an indi- 
cation of the testator's intent to vest in his children less than a fee simple 
estate. Having stated in his will, ". . . remainder to stand as it is all 
together, and the clear rents to be equally divided among all my five 
children," we think the reference to a sale of some psrt  of his estate was 
merely a recognition of the fact that i t  might not be practical or desirable 
for his children to keep the entire estate intact and retain title to all of 
it. I f ,  however, he intended it to be a limitation upon the right of 
alienation, or partition, we hold it to be void. Johnson v. Gaines, 230 
N.C. 653, 55 S.E. 2d 191; Croom v.  Cornelius, supra; Barco v. Owens, 
212 N.C. 30, 192 S.E. 862; l.l'illiams v. Sealy, 201 N.C. 372, 160 S.E. 
452; Combs v. Paul, 191 X.C. 789, 133 S.E. 93; Carroll u. Herm'ng, 
supra; Schzoren v. Falls, supra; Wool v. Fleetwood, 136 K.C. 460, 48 
S.E. 785, 67 L.R.A. 444; Lntinzer I) .  Watldell, 119 N.C. 370, 26 S.E. 122, 
3 :L.R.A. (N.S.) 668. 

Furthermore, it would make no difference in the instant case were we 
to hold that Leo Mangum has only a life estate with power to sell or a 
defeasible fee with such power ( N a b r y  1). Brown, 162 N.C. 217, 78 S.E. 
78), since in either event should he die Itlaving issue, such issue would be 
estopped from claiming any interest in this particular property by the 
warranty in his deed to these defendants. Rufa lo t  v. Blalock, supra; 
Croom a. Cornelius, supr(1: Thames v. Goode, 217 N.C. 639, 9 S.E. 2d 
485; Insurance Co. c. S(indridge, 216 N.C. 766, 6 E1.E. 2d 876; Woody 
v. Cates, 213 N.C. 792, 197 S.E. 561; Williams v. 6'. R., 200 N.C. 771, 
158 S.E. 473. Likewise. since all the Mangum bodily heirs who would 
hold a contingent interest in Leo Mangum's one-fifth undivided interest, 
in his father's estate, under such construction, are parties to this pro- 
ceeding and have executed a deed to the premises iiwolved, should Leo 
Mangum die without learing issue, they, as well as those claiming under 
them, would be estopped by the warranty in their deed from claiming any 



N. C.] SPRING TERM, 1952. 359 

interest i n  the  premises conveyed t o  the  defendants. Buffaloe  v. Blalock,  
supra;  C r o o m  v. Cornel ius ,  supra;  T h a m e s  v. Goode, supra;  W o o d y  v. 
Gates ,  supra;  Grace C. Johnson ,  192 N.C. 734, 135 S.E. 849; J a m e s  v. 
Grifin, 192 N.C. 285, 134 S.E. 849 ; W i l l i a m s  v. Biggs ,  176 N.C. 48, 96 
S.E. 643; Hobgood v. Hobgood,  169 N.C. 485, 86 S.E. 189. 

The judgment of the  court  below is 
Affirmed. 

IREDELL COUNTY BOARD OF EDUCATION v. ZEB V. K. DICKSON. 

(Filed 9 April, 1952.) 
1. Statutes 5 5a- 

Matters necessarily implied by the language of a statute must be given 
effect to the same extent a s  matters specifically expressed. 

2. Schools 5 8a- 
The re-election of a teacher or principal must be performed in the same 

manner in which he was originally elected and therefore re-election by the 
school committee of a district is not effective until approved by the county 
superintendent of schools and the county board of education. G.S. 115-112, 
G.S. 115-354. 

Dismissal of a teacher or principal by a county administrative unit is 
not effective until approved by the county board of education and the prin- 
cipal or teacher notified by registered mail of his dismissal or rejection, 
thus approved, prior to the close of the current school term, i t  being re- 
quired that  all  acts essential to the validity of the dismissal or rejection be 
fully performed prior to the end of the school year. G.S. 115-369. 

4. Schools 5 4 b  

A county board of education can exercise its powers only in a regular 
or special meeting attended by a quorum of its members, and cannot per- 
form its functions through its members acting individually, informally, 
and separately. 

5. Same-- 
There being no statutory provision to the contrary, a majority of the 

members of a board of education constitutes a quorum. G.S. 115-37. 

6. Schools 5 8a- 
A letter written by the county superintendent of schools "after consulta- 

tion with the chairman of the county board of education" advising a prin- 
cipal of the termination of his employment is not approval of the dismissal 
by the county board of education, since the board may act only in a duly 
constituted meeting. Resolution of the board passed after the end of the 
school year, "supporting" any action of the local unit in regard to electing 
a principal for the particular school, is not retroactive approral of the 
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attempted dismissal by the local unit and in no erent could be effective 
since not passed prior to the close of the school term. 

7. Same- 
The administrative unit undertook to re-elect a principal for the ensuing 

year and later undertook to dismiss or reject him. Neither action was 
approved by the county board of education prior to the end of the school 
term. Held: Neither the attempted re-election nor the attempted dismissal 
is efiective, and therefore the principal's original contract automatically 
continued in force for the ensuing school year. 

APPEAL by plaintiff from Sink, J., and a jury, a t  November Term, 
1951, of IREDELL. 

Summary proceeding in ejectment tried de novo in the Superior Court 
on the appeal of the defendant from the judgment of the justice of the 
peace. 

The plaintiff, the Board of Education of Iredell County, presented the 
following evidence on the tr ial  in the Superior Court:  

3 .  The Central School District is located in the Iredell County Admin- 
istrative Unit. 

2. On  21 June,  1950, the School Committee of the Central School Dis- 
trict, whose action was forthwith approved by the plaintiff and the county 
superintendent of schools, elected the defendant, Zeb V. K. Dickson, prin- 
cipal of the Central School for the following school year. The defendant 
accepted the employment, executed a written contract agreeably to i t  on 
forms furnished by the State Superintendent of Public Instruction, and 
actually served as principal of the Central School during the ensuing 
school term, which ended 18 May, 1951. 

3. When the defendant began his service a t  the C'entral School, the 
plaintiff leased to him a nearby dwelling for a term coextensive with his 
employment as principal of the Central School. The defendant forth- 
with moved into the dwelling, and has continued in its actual physical 
possession ever since. 

4. On 10 April, 1951, the School Committee of the Central School Dis- 
trict met and "reelected ( the defendant) as principal for  the ensuing 
year." The committee immediately notified the defendant of its action, 
and the defendant straightway advised the committee that  he accepted 
the extension of his employment. Keither the plaintiff nor the county 
superintendent of schools was ever informed of the re-election of the 
defendant by the district committee, or ever took any action in respect 
to it. 

5. On 8 Xay,  1951, the School Committee of the Central School met, 
and passed motions "to rescind (its) action on the re-election" of the 
defendant and to  terminate the defendant's "contract as . . . principal 
of Central School . . . at  the end of the 1950 and 19E1 school year." 
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6. The School Committee of the Central School gave the county super- 
intendent of schools oral notice of its passage of the motion to terminate 
the defendant's contract as principal a t  the end of the school year. Two 
days prior to the close of the school term a t  Central School, to wit, on 
16 May, 1951, the county superintendent of schools mailed a registered 
letter to  the defendant, advising him that  his contract as principal of 
Central School was to end "at the close of this school year." H e  did this 
"after consultation with the chairman of the county board of education." 

7. On 11 June, 1951, the School Committee of the Central School Dis- 
trict mailed the defendant a letter, notifying him to vacate the dwelling 
occupied by him on or before 1 5  July, 1951. The defendant refused to 
quit the premises. 

8. On 23 July,  1951, the members of the county board of education 
met and "voted unanimously to go on record supporting the Central 
School Committee in whatever action they take in electing a principal 
for the Central School." 

9. On 2 August, 1951, the plaintiff brought this summary proceeding 
in ejectment against the defendant to recover possession of the dwelling. 

When the plaintiff rested its case, the trial judge allowed the motion of 
the defendant for a compulsory nonsuit and entered judgment accord- 
ingly. The plaintiff excepted and appealed, assigning the dismissal of the 
proceeding as error. 

Scot t  & Collier,  2. IT. T u r l i n g t o n ,  and ,If. L. S a s h  for plaint i f f ,  appel- 
lant.  

Burke ct? B Z ~ T ~ P  and J .  G. L e w i s  for defendant ,  appellee.  

ERVIN, J. The defendant was elected principal of Central School for 
the school pear beginning in 1950 and ending in 1951 in strict conformity 
to the statute now recornpiled as G.S. 115-354. The plaintiff leased the 
dwelling to hirn for a term coextensive with his employment. Conse- 
quently the propriety of the compulsory nonsuit cannot be controverted 
unless the plaintiff's evidence shows that  the employment of the defend- 
ant  as principal of Central School came to an end prior to the institu- 
tion of this poceeding in summary ejectment. 

The answer to the problem presented by the appeal must be obtained 
from the statute cited a b o ~ e  and the additional statute now recompiled as 
G.S. 115-359. N o  good purpose will be served by setting forth verbatim 
the somewhat awkward language in which these enactments are couched. 
Their meanings are to be found in  what they necessarily imply as much 
as i n  what they specifically express. 50 Am. Jur., Statutes, section 242. 

G.S. 115-354 prorides, in substance, that  where the school committee 
of a district in a county administrative unit elects a person to serve as 



862 I N  THE SUPREME COURT. [235 

principal or teacher of a school of the district with the approval of both 
the county superintendent of schools and the county board of education 
and the principal or teacher so elected executes a written contract cover- 
ing his employment upon official forms, the contract of employment auto- 
matically continues in force from year to year until one or the other of 
these alternative events occurs : (1) The principal or teacher is dismissed 
or rejected in the manner prescribed by G.S. 115-359 ; or (2) the princi- 
pal or teacher is affirmatively re-elected to serve during the following 
school year, and fails to give notice to the county superintendent of 
schools of his acceptance of the renewed employmmt within ten days 
after notice of his re-election. Davis v. Moseley, 2313 N.C. 645, 55 S.E. 
2d 329; Kirby  v. Board of Education, 230 N.C. 619, 55 S.E. 2d 322. 

Although G.S. 115-354 does not undertake to specify in terms how a 
principal or a teacher is to be re-elected, i t  does imply that he is to be 
re-elected in the same manner in which he was originally elected. This 
is so for the very simple reason that one is re-elected when he is elected 
again or anew. G.S. 115-354 explicitly declares that the school committee 
of a district in a county administrative unit shall elect the principals and 
teachers for the schools of the district, "subject to .the approval of the 
county superintendent of schools and the county board f ed~cat ion. '~  
Under this statute and G.S. 115-112, the election of a ~ r i n c i ~ a l  or teacher 
by the school committee of a district has no validity ;hatever until such 
election has been approved by both the county superintendent of schools 
and the county board of education. 56 C.J., Schools and School Districts, 
section 319. 

When G.S. 115-359 is read aright, i t  provides the~ie things by express 
declaration or necessary implication: The school committee of a district 
in a county administrative unit has power to dismiss or reject a principal 
or teacher of a school of the district as of the end of the current school 
year, but such dismissal or rejection is subject to the approval or dis- 
approval of the county board of education and has no validity whatever 
until it has been approved by the county board of education, And even 
though the county board of education approves the action of the district 
school committee in dismissing or rejecting a principal or teacher as of 
the end of the current school year, the dismissal or rejection does not 
become effective unless the county superintendent of schools notifies the 
principal or teacher by registered mail of his dismissal or rejection prior 
to the close of the current school term. 

Where a power is entrusted to a board, such as a county board of educa- 
tion, composed of different individuals, the board can exercise such power 
only in a regular or special meeting attended by at  least a quorum of its 
members. I t  cannot perform its functions through its members acting 
individually, informally, and separately. Bath  v. No7*man., 226 N.C. 502, 
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39 S.E. 2d 363; Bowles v. Graded Schools, 211 N.C. 36, 188 S.E. 615; 
O'Neal v. W a k e  County ,  196 N.C. 184, 145 S.E. 28; London v. Comrs., 
193 N.C. 100, 136 S.E. 356; T u r n e r  v. Well ford Special Consol. School 
Dist.  of Chicot County ,  192 Ark. 295, 91 S.W. 2d 285; Landers v. Board 
of Education of T o w n  o f  H o t  Springs,  45 N.M. 446,116 P. 2d 690; W a r d  
v. Board of Education,  80 W.  Va. 541, 92 S.E. 741. Inasmuch as the 
statute creating county boards of education does not fix a different num- 
ber, a majority of the members of a particular county board of education 
constitutes a quorum and can exercise its powers in meeting assembled. 
G.S. 115-37; H i l l  v. Ponder, 221 N.C. 58, 19 S.E. 2d 5; S.  v. Woodside, 
30 N.C. 104; Decker c.  School Dist., T o .  8, 101 Xo. App. 115, 74 S.W. 
390. 

The task of applying these rules to the case at  bar must now be per- 
formed. 

The plaintiff's evidence does not suffice to show that the defendant was 
dismissed or rejected in the manner prescribed by G.S. 115-359. Indeed, 
i t  indicates the contrary. To be sure, the district school committee under- 
took to dismiss or reject the defendant as of the end of the 1950-1951 
school year. The action of the district school committee was without 
validity in law, however, because it was not approved by the county board 
of education in meeting assembled at  any time before the close of the 
school term. For  this reason, the contract employing the defendant to 
serve as principal of Central School was not terminated by the act of the 
county superintendent of schools in mailing the registered letter, even 
though such act may have been done after consultation with the chair- 
man of the board of education acting individually and informally. 

I n  reaching this conclusion, we have not overlooked the resolution 
passed by the county board of education in meeting assembled on 23 July, 
1951, "supporting the Central School Committee in whatever action they 
take in electing a principal for the Central School." When it adopted 
this resolution, the county board of education undertook to give the dis- 
trict school committee carte blanche in the premises, and not to confer 
retroactive approval on the attempted dismissal or rejection of the de- 
fendant. The legal standing of the plaintiff would not be bettered a whit, 
however, if the construction last suggested could be justly placed upon 
the resolution. This is true because G.S. 115-359 contemplates that all 
acts essential to the validity of the dismissal or rejection of a principal 
or teacher as of the end of the school year must be fully performed prior 
to the close of the school term. 

The plaintiff's evidence does not show that the defendant mas affirma- 
tively re-elected during the 1950-1951 school year to serve as principal of 
Central School for the following school year, and that he failed to give 
notice to the county superintendent of schools of his acceptance of the 
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renewed employment within ten  days a f te r  notice of his re-election. In-  
deed, it discloses that t h e  defendant  was not  affirmatively re-elected, a n d  
that in consequence h i s  original contract  automatical ly  continued in force 
f o r  the  school year  beginning in 1 9 5 1  and  ending in 1952. T o  be sure, 
t h e  dis t r ic t  school committee met  on 1 0  Apri l ,  1951, and  undertook to 
re-elect the  defendant  as  pr incipal  "for the  ensuing year." B u t  nei ther  
the  county superintendent of schools nor  the  county board of education 
was ever informed of the  re-election of the  defendant  by  the  district school 
committee, o r  ever took a n y  action with respect to  it. Hence, his  sup- 
posed re-election never acquired a n y  validity i n  law. 

F o r  t h e  reasons given, the  judgment  of nonsui t  is  
Affirmed. 

EDWARD D. MOORE AND WIFE, PARA LEE MOORE, v. J. W. CLARK, SR., 
J. W. CLARK, JR., D. C. CLARK, A N D  A. L. MILLER, TRADING AS CLARK 
CONSTRIJCTION COMPANY (ORIGINAL DEFENDANTA) , AND STATE HIGH- 
WAY AND PUBLIC WORKS COMMISSION (ADDITIONAL DEFENDANT). 

(Filed 9 April, 1952.) 
1. Highways § 8d- 

The State Highway and Public Works Commissic~n is a n  agency of the 
State and is subject to suit only in tht: manner prescribed by G.S. 136-19, 
and in the exercise of its governmental functions in the supervision of 
construction and maintenance of State and county public roads may not be 
restrained or sued in tort for trespass. G.S. 136-1, Gr.S. 136-18, G.S. 136-51. 

2. Highways § 8b: Eminent Domain § 6-- 
The State Highway and Public Works Commission has the power to take 

private property for public highway purposes under the power of eminent 
domain. G.S. 136-19. 

3. Eminent Domain 8s 14, 21  M- 
The State Highway and Public Works Commissicln may condemn prop- 

erty for highway purposes upon the payment of just compensation or may 
seize property for highway purposes, in which event the owner, in the 
absence of agreement as  to the amount of compensation, may bring a pro- 
ceeding in condemnation for compensation. G.S. 136-19. 

4. Highways § 4c- 

A highway contractor cannot be held liable by the owner of land for 
damages to the land resulting from the construction of a highway in strict 
con~pliance with his contract with the State Highn-ay and Public Works 
Commission, but he may be held liable for damage$, to the land resulting 
from negligence in the manner in which he performs the contract. In 
neither event is the contractor entitled to have the State Highway and 
Public Worlrs Commission joined as  a party defendant, since if the work 
is done in strict compliance with the contract the owner's sole remedy is 
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a proceeding for compensation under G.S. 136-19, and if the damages are 
the result of negligence, the contractor has no right against the State High- 
way and Public Works Commission for contribution or indemnity. 

6. Parties lOc- 
The provisions of G.S. 1-73 do not authorize the court to bring in a 

party who cannot be held liable by either plaintiff or defendant upon the 
action as  constituted. 

6. Sam- 
A cause of action must stand or fall in accordance with the theory of 

liability set up in the complaint, and the original defendants are not 
entitled to the joinder of an additional party defendant upon allegations 
seeking to set up an entirely new theory of liability in substitution for that 
alleged in the complaint. 

APPEAL by original defendants, J. W. Clark, Sr., J. W. Clark, Jr.,  
D. C. Clark, and A. L. Miller, trading as Clark Construction Company, 
from Sharp, Special Judge, a t  J anua ry  Term, 1952, of PITT. 

Civil action for tortious in jury  allegedly done to plaintiffs' fa rm by 
original defendants heard on demurrer of the State Highway and Public 
Works Commission, which was brought in by impleader as a third-party 
defendant a t  the instance of the original defendants. 

These are the facts in chronological order: 
1. The plaintiffs brought this action against the original defendants 

only. 
2. The complaint makes out the case stated in this paragraph. The 

plaintiffs own a f a rm on Swift Creek in P i t t  County, which was adapted 
to growing crops and pasturing cattle "prior to the unlawful, wrongful, 
and tortious acts of the (original) defendants." During 1950, the orig- 
inal defendants, who acted "wrongfully and unlawfully and without per- 
mission of plaintiffs and contrary to plaintiffs' express instructions,'' 
entered on the plaintiffs' f a r m ;  filled up  virtually all existing ditches, 
which were ample to drain all surface waters flowing on the f a r m ;  dug 
new ditches on the farm for the avowed purpose of discharging all surface 
waters originating on all lands in the neighborhood into Swift Creek; 
and connected the new ditches with "other drainage systems on lands not 
belonging to the plaintiffs" and not having any natural drainage onto the 
plaintiffs' farm. As the ineritable result of these acts, vast quantities of 
surface waters, which would not have reached the premises of the plain- 
tiffs if the natural drainage conditions had not been disturbed by the 
original defendants, have been direrted from their wonted course into 
the new ditches on the plaintiffs' farm, where they have united with the 
surface waters naturally flowing on the farm and have overflowed and 
flooded the plaintiffs' fields and pastures, inflicting upon the f a rm and 
crops specified damages totaling $4,750.00. The plaintiffs pray for a 
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recovery of such damages from the original defendants, and for a manda- 
tory injunction "requiring the (original) defendants to reconstruct all 
of such work to the end" that the plaintiffs' farm may be spared irrepara- 
ble injury in the future. 

3. The original defendants answered, denying the material averments 
of the complaint and alleging this new matter "b:r way of affirmative 
defense": That the original defendants are road and drainage contrac- 
tors; that as such they were employed by the State Highway and Public 
Works Commission to do the work mentioned in the complaint as a part 
of the improvement of certain public highways; that they performed the 
work in strict conformity with the plans of the State Highway and Public 
Works Commission and under the direction of its highway engineers; 
that if the work injured the plaintiffs' farm, such injury constituted in 
law a taking of plaintiffs' property for public use b;y the State Highway 
and Public Works Commission in the exercise of the power of eminent 
domain vested in it by law, and in consequence liability for the injury 
rests upon the State Highway and Public Works Commission and not the 
original defendants; and "that by reason of the matters and things herein 
alleged, the State Highway and Public Works Commission is a necessary 
and material party to this action." The original defendants prayed for 
general relief and an order making the State Highway and Public Works 
Commission a party defendant. 

4. On motion of the original defendants, an order was entered in the 
cause making the State Highway and Public Works Commission a party 
defendant and providing for service of process on it. 

5. When such process was served, the State Highway and Public Works 
Commission demurred in writing to both the complaint and the answer on 
the ground that this is an action to recover damagss for a past tort or 
trespass and to prevent a future tort or trespass, and that the State High- 
way and Public Works Commission is an unincorporated governmental 
agency of the State of North Carolina not subject to being sued in such 
action. 

6. Judge Sharp entered a judgment sustaining the demurrer, and the 
original defendants appealed, assigning such ruling ,IS error. 

A l b i o n  D u n n  for the  original defendants ,  appellants.  
R. Rroolies Peters ,  General Counsel  for the S t a t e  H i g h w a y  and  Pub l i c  

MrorX.s Commission.  

ERVIN, J. These propositions are well ~ettled : 
1. The State Highway and Public Works Commission is a State agency 

or instrumentality, and as such exercises various governmental functions, 
i rduding that of supervising the construction and inaintenance of state 
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and county public roads. G.S. 136-1, 136-18, and 136-51. I n  conse- 
quence, i t  is not subject to suit except in the manner provided by statute. 
G.S. 136-19; Schloss v.  Highway Commission, 230 N.C. 489, 53 S.E. 2d 
517; D d t o n  v. Highway Com., 223 N.C. 406, 27 S.E. 2d 1. Hence, i t  
cannot be sued for tort (Pickett  v .  R. R., 200 N.C. 750, 158 S.E. 398; 
Carpenter v. R. R., 184 N.C. 400,114 S.E. 693), or trespass, even though 
the trespass allegedly occurs in the building of a public highway. McKin- 
ney  v.  Highway Commission, 192 N.C. 670, 135 S.E. 772; Davis v. High- 
way Commission, 191 N.C. 146, 131 S.E. 387; Latham v. Highway Com- 
mission, 191 N.C. 141, 131 S.E. 385. Moreover, an action does not lie 
against i t  to enjoin the exercise of its governmental powers (Jennings v. 
Highway Com., 183 N.C. 68, 110 S.E. 583), or to restrain the commis- 
sion of an apprehended tort. Schloss v.  IIighway Commission, supra. 

2. The State Highway and Public Works Commission possesses the 
sovereign power of eminent domain, and by reason thereof can take pri- 
vate property for public use for highway purposes. G.S. 136-19; High- 
way Com. v.  Basket, 212 N.C. 221, 193 S.E. 16. The Commission may 
do this either by bringing a special proceeding against the owner for the 
condemnation of the property under G.S. 136-19, or by actually seizing 
the property and appropriating i t  to public use. Jennings v. Highway 
Com., supra. When the State Highway and Public Works Commission 
takes private property for public use for highway purposes, the owner is 
entitled to receive just compensation from it for the property taken. 
Proctor v.  Highway Commission, 230 N.C. 687, 55 S.E. 2d 479; Lewis 
v. Highway & Public Works Com., 228 N.C. 618,46 S.E. 2d 705 ; Yancey 
v. Highway Commissio,n, 222 N.C. 106,22 S.E. 2d 256; Reed v. Highway 
Com., 209 N.C. 648, 184 S.E. 513 ; Milling Co. v.  Highway Commission, 
190 N.C. 692, 130 S.E. 724. I f  the State Highway and Public Works 
Commission and the owner are unable to agree upon the compensation 
justly accruing to the latter from the taking of his property by the former, 
the owner must seek such compensation in the only mode appointed by 
law for the purpose, i.e., by a special proceeding in condemnation under 
G.S. 136-19. Proctor v. Highway Commission, supra; Schloss v. High- 
way Commission, supra; Dalton v. Highway Com., supra; McKinney v. 
Highway Commission, supm;  Latham v. Highway commission, supm. 
The owner is at liberty to bring such proceeding against the Commission 
in case the latter takes his property merely by seizing it and appropriat- 
ing it to public use for highway purposes. Proctor v. Highway Commk-  
sion, supra; M c R i m e y  v. Highway Commission, supra. 

3. 9 contractor who is employed by the State Highway and Public 
Works Commission to do work incidental to the construction or mainte- 
nance of a public highway and who performs such work with proper care 
and skill cannot be held liable to an owner for damages resulting to prop- 
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erty from the performance of the work. The injury to the property in 
such a case constitutes a taking of the property for public use for highway 
purposes, and the only remedy available to the owner is a special pro- 
ceeding against the State Highway and Public Works Commission under 
G.S. 136-19 to recover compensation for the property taken or damaged. 
Ysarsley v. W .  A. Ross Const. Co., 309 lJ.S. 18, 60 El. Ct. 413, 84 L. Ed. 
554; Burt v. Henderson, 152 Ark. 547, 238 S.W. 626; Marin Municipal 
Water Dist. v. Peninsula Paving Co., 34 Cal. App. 2d 647, 94 P. 2d 404; 
Maezes v. Ci ty  of Chicago, 316 Ill. App. 464, 45 N.E. 2d 521; Moraski 
v. T. A. Gillespie Co., 239 Mass. 44, 131 N.E. 441; Crarrett v. Jones, 200 
Okl. 696, 200 P. 2d 402; Svrcek v. Hahn  (Tex. Civ. App.), 103 S.W. 2d 
840; Panhandle Const. Co. v. Shireman (Tex. Civ. App.), 80 S.W. 2d 
461. But if the contractor employed by the State Highway and Public 
Works Commission performs his work in a negligent manner and thereby 
proximately injures the property of another, he is personally liable to 
the owner therefor. Broadhurst v .  Bly fhe  Brothers Co., 220 W.C. 464, 
17 S.E. 2d 646; Burt v. Henderson, supra; Moraski v.  2'. A. Gillespie Co., 
supra. See, also, in this connection: 63 C.J.S., Municipal Corporations, 
section 1259 (d) .  

These things being true, the State Highway and Public Works Com- 
mission cannot be required to make recompense in any way in an ordi- 
nary civil action for an injury to property, no matter what the source of 
the injury may be. Consequently, the demurrer was properly sustained. 

While the question is not presented by the appeal, we deem it advisable 
to observe, in closing, that the order making the State Highway and 
Public Works Commission a party defendant was inadvertently entered 
notwithstanding the broad provisions of G.S. 1-73 authorizing the court 
to bring in new parties when a conlplete determination of a pending 
action cannot be made without their presence. 

I f  the plaintiffs are to succeed at  all, they must do so on the case set 
up in their complaint. Suggs v. Braxton, 227 N.C. 50, 40 S.E. 2d 470; 
S imms  2%. Sampson, 221 N.C. 379, 20 S.E. 2d 554: Whichard v.  Lipe,  
221 N.C. 53,19 S.E. 2d 14, 139 A.L.R. 1147 ; Rose v. Patterson, 220 N.C. 
60, 16 S.E. 2d 458. That pleading states a cause of action against the 
original defendants for trespass. The answer pleads matters in justifi- 
cation, i.e., that the defendants acted in behalf of the State Highway and 
Public Works Comnlission, which was taking the plaintiffs' property for 
public use in the lawful exervise of its right of eminent domain. The 
answer undoubtedly sets forth a valid defense to the cause of action 
pleaded by the plaintiffs. 63 C.J.S., Trespass, section 166. But it does 
not disclose any basis for obtaining any affirmative relief against the 
State Highway and Public Works Commission. Thc~ original defendants 
will not hare any right of action oTer against the State Highway and 
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Publ ic  Works  Commission f o r  contribution or  indemnity in case judg- 
ment  is rendered against them f o r  trespassing on the plaintiffs' f a rm.  

T h e  judgment sustaining the  demurre r  is 
Sffirmed. 

UNIVERSAL C. I. T. CREDIT CORPORATION v. JAMES N. SAUKDERS, 
8. W. WHEATLET AND FRED SHAAR, CO-PARTNERS, TRADING AS DOWN- 
TOWN MOTORS. 

(Filed 9 April, 1992.) 

1. Claim and  Delivery 5 14 36- 
A mortgagee seizing a chattel under claim and delivery is required to 

account to the mortgagor for the value of the property a s  of the time of 
seizure. G.S. 1-475. 

2. Pleadings 5 25- 
Ordinarily a party is bound by an allegation of fact contained in his 

own pleading, unless withdrawn, amended, or otherwise altered. 

3. Pleadings 5 28: Claim and Delivery 5 14%-Defendant is bound by 
allegations of complaint for  purpose of his inotion for  judgment on  t h e  
pleadings. 

Where the mortgagee in claim and delivery alleges in his complaint and 
also in his reply, filed some four months after he had obtained possession 
of the property, that  the value of the property was in a certain sum and 
the debt in a less amount, defendant mortgagor is entitled to recover on the 
pleadings the difference between the alleged debt and the alleged value of 
the property, but the mortgagor's motion for judgment on the pleadings is 
based upon plaintiff's allegations as  to the value of the property and the 
amount of the debt, and precludes him from asserting on his counterclaim 
that the ralue of the property was in excess of that alleged in the com- 
plaint, or that the debt should be reduced by the amount of alleged usurj ,  
G.S. 1-510. 

4. Appeal and  E r r o r  5 37- 
Error in the refusal of defendants' motion for judgment on the pleadings 

invalidates all subsequent proceedings in the trial court. 

5. Appeal and Er ror  5 50: Pleadings 5 23- 
Where the trial court erroneously refuses defendant's motion for judg- 

ment on the pleadings, the cause will be remanded, and in the subsequent 
proceedings defendant may renew his motion, and plaintiff, if so advised, 
may move to amend, in which event defendant may withdraw his motion 
for judgment on the pleadings and prosecute his counterclaim. 

6. Claim and Delivery 5 14%- 
Ordinarily the value of the property a t  the time it  is seized in claim and 

delivery must be determined by the jury. 
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7. Same-- 
The amount property brings a t  a foreclosure sale a considerable time 

after its seizure in claim and delivery is not conclusive of its value at the 
time of seizure. 

APPEAL by defendant J. N. Saunders from Sharp, Special Judge, Sep- 
tember Term, 1951, of LEE. 

Civil action by holder of conditional sale contract to recover alleged 
balance due on the purchase price of an automobile. Default having been 
made in the payment of the first installment due on the contract, and the 
plaintiff having elected to declare the entire balance immediately due 
and payable under the accelerating clause, the plaintiff instituted this 
action against the defendant Saunders on 8 February, 1951, and that day 
caused the automobile to be seized under writ of claim and delivery. 

The defendant Saunders failed to replevy, and at the end of the three- 
day period the Sheriff delivered the automobile to  the plaintiff. G.S. 
1-478. The plaintiff advertised and sold the automobile at  public outcry 
on 5 March, 1951, for the sum of $1,763.36. 

The plaintiff alleges in the complaint that the amount of the debt due 
by the defendant Saunders is $1,763.36 and that "-he value of the . . . 
automobile seized is $2,000." 

The defendant Saunders filed answer setting up c.ounterclaims against 
the plaintiff and also against A. W. Wheatley and Fred Shaar, copartners, 
trading as Downtown Motors (hereinafter referred to as Downtown Mo- 
tors). The gravamen of the defense and counterclainls is that the Mercury 
automobile taken by the plaintiff under claim and delivery had a value 
substantially in excess of the amount due on the conditional sale contract. 
I n  substance, Saunders alleges : (1) that the debt of $1,763.36 recited in 
the contract should be stripped of the carrying charges of $238.36 on the 
theory of usury; and (2)  that the contract should be credited with the 
further sum of $150 due Saunders by Downtown Motors from the sale of 
his old Ford which was traded in on the new automobile, thus leaving 
only $1,375 due by Saunders. H e  alleges he is entitled to recover of the 
plaintiff and Downtown Motors approximately $875, representing the 
alleged difference between the value of the seized automobile and the 
balance due on the conditional sale contract. 

Downtown Motors, without challenging on procedural grounds the 
action of the Clerk in bringing them into the action, filed answer denying 
(as did the plaintiff by reply) the material allegations of the counter- 
claims. 

After the jury was impaneled, the defendant Saurtders moved for judg- 
ment on the plaintiff's complaint for the sum of $236.64, representing the 
difference between the value of the seized automobile and the debt due, as 
alleged in the complaint. The motion was denied and Saunders excepted. 



N. C.] SPRING TERM, 1952. 371 

Both sides offered evidence, at  the conclusion of which the plaintiff 
and the defendant Downtown Motors each moved for judgment as of non- 
suit on the counterclaims. The motions were allowed. The defendant 
Saunders excepted. Thereupon, on motion of the plaintiff, and over 
exception of Saunders, judgment was entered by the court, without the 
intervention of the jury, finding and adjudging that Saunders owed the 
full sum of $1,763.36 on the conditional sale contract, and that the seized 
automobile was sold according to law and brought the exact amount of 
the debt. 

From judgment so entered, the defendant Saunders appealed, assigning 
errors. 

J .  G. Edwards and George M .  McDermott for plaintiff, appellee. 
Gavin, Jackson d Cfaz+in for defendant J .  AT. Saunders, appellant. 
Pit tman & Staton fo r  defendant Downtown Xotors, appellee. 

JOHNSON, J. Decision here turns on whether the court below erred 
in denying the motion of the defendant Saunders for judgment in accord 
with the allegations of the plaintiff's pleadings. 

The automobile having been seized under claim and delivery and deliv- 
ered to the plaintiff, the plaintiff is required to account to the defendant 
Saunders for its value a3 at  the time of seizure. G.S. 1-475. Crump v. 
Love, 193 N.C. 464, 137 S.E. 418; Motor Co. v. Sands, 186 N.C. 732, 
120 S.E. 459; Randolph r.. XcGowans, 174 N.C. 203, 93 S.E. 730; Gavin 
v. Matthews, 152 N.C. 195, 67 S.E. 478; Grifi th v. Richmond, 126 N.C. 
377, 35 S.E. 620. 

I n  the complaint plaintiff alleges that the sum of $1,763.36 is due by 
the defendant Saunders on the conditional sale contract. I t  is further 
alleged in the complaint (and also in the affidavit in claim and delivery 
and in the plaintiff's replevin bond) that the automobile is of the value 
of $2,000. Also, the plaintiff in its reply reiterates the allegation that 
the automobile is of the value of $2,000. The reply was filed some four 
months after the plaintiff obtained possession of the automobile under 
claim and delivery. 

ITnder the Code system of pleading which obtains in this jurisdiction, 
a case is to be tried upon the issues of fact which arise upon the pleadings. 
Every material fact alleged on one side and denied on the other consti- 
tutes an issue to be established by sufficient evidence; whereas every 
material fact alleged on one side and not controverted or admitted on the 
other side is taken to be true. G.S. 1-159; Bonham v. Craig, 80 N.C. 
224; Cook v. Gwirkin, 119 N.C. 13, 25 S.E. 715. This well-established 
rule dispenses with the necessity of proving matters which, in the absence 
of denial, the law deems admitted. 
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And in searching the pleadings to determine the roaterial facts which 
are controverted and those which are taken as true, ]:he rule is that  each 
party is bound by his pleading, and unless withdrawn, amended, or other- 
wise altered, the allegations contained in a pleading ordinarily are con- 
clusive as against the pleader. Suggs v. Brcrefon, 2'27 N.C. 50, 40 S.E. 
2d 470 ; Whichad c. Lipe, 221 N.C. 53, 19 S.E. 2d 14  ; 71 C.J.S., Plead- 
ing, Sec. 59. 

Under application of the foregoing principles, it would seem that  
Saunders should have been permitted to terminate the litigation with the 
plaintiff on the basis of the allegations set out in the complaint. 

However, Saunders was not entitled, as suggested in his brief, to judg- 
ment on the plaintiff's complaint and also to assert the rest of his counter- 
claim against the plaintiff by invoking the provisions of G.S. 1-510. 
This statute may not be invoked where, as here, its application would give 
sanction to piecemeal recoveries which would be esscntially inconsistent. 
On this record judgment in conformity with the plaintiff's allegations 
would fix the value of the automobile a t  $2,000. T h  s may not be recon- 
ciled with defendant Saunders' allegation of substantially greater value. 
I n  like manner, judgment in accord with the plaintiff's allegations, as 
sought by Saunders, would fix the amount of his debt a t  the sum of 
$1,763.36, and this may not be harmonized with the allegations of the 
counterclaim which would reduce the debt to $1,525 by striking out as 
usurious the carrying charges of $238.36. 

I n  any event, it  does not appear on the record that  the motion of 
Saunders was conditioned upon any such attempted reservation of right 
to prosecute further the countwclaim against the plaintiff. The record 
indicates that  after the jury was impaneled the defendant Saunders 
"moved for judgment on the pleadings for the sum of $236.64 as the 
difference between the value of ( the) property as alleged and the debt 
as alleged." I t  thus appears that  Saunclers, in so moving for judgment, 
was offering, in effect, to withdraw his answer and co~~nterc la im as against 
the plaintiff and abide settlenient of the case accordant with the allega- 
tions of the complaint. 

True, the plaintiff may hare  made a counter motio.1 for leave to amend 
the complaint in respect to the alleged value of tke automobile (G.S. 
1-163; Perkins 1 % .  Lrr~~y t lon ,  233 S.C. 240, 63 S.E. 2d 565)) and if leave 
to amend had been granted, then, of course, Saunders might have with- 
drawn his motion. IIou-ever, in the absence of a motion to amend, i t  must 
be presumed that  the plaintiff stood on its pleadings (1s originally filed. 

Therefore, on the record as presented, Saunders m s  entitled to have 
the litigation terminated, as between him and the plaintiff, on the basis 
of the plaintiff's allegations. The tr ial  court erred in overruling Saun- 
ders' motion. This error invalidated all subsequenl proceedings in  the 
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court below, and i t  is so ordered. The case seems to have been tried on a 
misapplication of the pertinent principles of law. I t  will be remanded 
to the trial court for another hearing. Coley v. Dalrymple, 225 N.C. 67, 
33 S.E. 2d 477. This will afford the defendant Saunders an  opportunity 
to renew his motion for judgment on the pleadings. Likewise, the plain- 
tiff, if so advised, may move to amend. 

Decision here reached dispenses with detailed discussion of the remain- 
ing exceptive assignments of error. However, a perusal of the record 
reflects fatal  lack of supporting merit for  the other exceptions brought 
forward by the defendant Saunders, except those which challenge the 
novel procedure of fixing the value of seized property and disposing of a 
claim and delivery lawsuit without the intervention of a jury. See Crump 
v. Lo,ve, supra; Gazin c. Matfhews,  supra. Besides, proof of the amount 
the seized property brought a t  foreclosure sale a considerable time after 
seizure may not be treated as conclusive on the issue of value a t  the time 
of seizure. 32 C.J.S., Evidence, Sec. 1041. Also, on the question of 
lifting the burden of proof and taking from the jury an  issue of fact, see 
XcCraclcen I?. Clark,  a n f e ,  186, and compare Commercial Solcents v. 
Johnson, anfe,  237. 

New trial. 

MAE WILSOK, J l ISSIE WILSON AND RENA WILSON v. G. W. CHANDLER. 

(Filed 9 April, 1952.) 

1. Trespass to Try Title 5 3: Adverse Possession § 18- 

Where defendant, in an action for trespass, pleads adverse possession 
of a tract of land, hut the allegations of the boundaries of such tract do 
not corer the land in dispute, defendant is not entitled to introduce evi- 
dence of adverse possession of the land in dispute, since such evidence is 
not predicated upon allegation. 

2. Pleadings § 25- 

The issues arise upon the pleadings, and if a material fact alleged in 
the complaint is not denied by the answer, such allegation, for the purpose 
of the action, is taken as true and no issue arises therefrom. G.S. 1-135, 
G.S. 1-159. 

3. Pleadings Cj 24c- 

Proof without allegation is as ineffective as allegation without proof, 
and evidence which is not predicated upon allegation is irrelevant. 

APPEAL by defendant from B o b b i t f ,  J., and a jury, a t  October Term, 
1951, of YAXCEY. 

Civil action to recorcr damages for alleged trespass on land and wrong- 
ful cutting and reinoral of timber. 



374 I N  T H E  SUPREME COURT. [235 

These issues were submitted to the jury and answered as indicated: 
"Did the defendant trespass upon the land of the plaintiffs and wrong- 

fully cut and remove timber therefrom, as alleged in the complaint? 
Answer : 'Yes.' 

"What damages, if any, are the plaintiffs entitled to recover of the 
defendant ? Answer : '$150.00.' " 

From judgment entered upon the ~erd ic t ,  the defendant appealed, 
assigning errors. 

R. W .  W i l s o n ,  Bi l l  A t k i n s ,  and  W .  E. A n g l i n  f o ~  plaintif fs,  appellees. 
George A. S h u f o r d ,  Charles Hutch ins ,  and F o u t s  W a t s o n  for defend-  

an t ,  appellant.  

JOHNSON, J. The trial court excluded the defendant's proffered testi- 
mony by which he sought to establish title to the locus in quo by adverse 
possession. The exclusion of this testimony forms the basis of the defend- 
ant's chief assignments of error. 

The proffered testimony appears to have been excluded on the theory 
that the pleadings laid no foundation for its reception. The exceptions 
thus put to test the sufficiency of the defendant's answer. 

I t  is alleged in paragraph 2 of the complaint: "That the plaintiffs are 
the owners in fee simple and in possession of" certain described land. 

I n  paragraph 2 of the answer it is stated: "In answer to paragraph 2 
this defendant does not know the exact way that the plaintiffs deraibn 
their title, but it is denied that the plaintiffs are the owners of the lands 
described in paragraph 2, if said lands in any way conflict with the lands 
of the defendant, and said paragraph is denied insofar as the same is 
inconsistent with the allegations hereinafter set forth in this answer." 

The allegations further set forth in the answer are in part that the 
defendant is one of the heirs at  law of I,. E. Chandler, deceased, and that 
in an action by the heirs at  law of L. E. Chandler against J. T. Wilson 
and others in the Superior Court of Yancey County, involving a bound- 
ary line dispute, a judgment was entered in 1923 establishing the bound- 
ary line. The answer contains these further specific averments: "That 
by said judgment it mas decreed that J. T. Wilson m d  the other defend- 
ants in said action were 'declared to be the owners of that portion of the 
lands lying North and West of the black and red dotted line on the map 
hereto attached and running from 4 to 2 to 3, . . . The plaintiffs are 
adjudged to be the owners of all of the lands described in the complaint 
lying South and East of the line 4 to 2 to 3.' 9 n d  reference is hereby 
made to Judgment Docket No. 7 at  page 34 for said judgment which was 
rendered in 1923, and reference is likewise made to the map which was 
used at the time said action was tried. That, if the plaintiffs are claim- 
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ing any lands lying South and East of the line shown on the above re- 
ferred to map and running from 4 to 2 to 3, then the matter is yes judicatu 
and said judgment above referred to is hereby plead as an estoppel against 
the plaintiffs from asserting any claim of title to any land lying South 
and East of the above mentioned line. 

"3. That in the above entitled cause, tried in the year 1923, the line 
established in said action, running from 4 to 2 to 3, ran with the top of a 
ridge and where an old rail fence had once been constructed; and after 
the Judgment of 1923, J. T. Wilson constructed a new fence along the 
top of said ridge and located the same where the old rail fence had stood 
and likewise located said fence in accordance with the rerdict of the jury 
in 1923, which fence is now standing. At no time has this defendant cut 
any timber North or West of the top of said ridge, but this defendant, 
together with the heirs at  law of L. E. Chandler, has been in the open, 
adverse and notorious possession of said lands up to the line established 
by the jury in 1923, have cultivated said lands up to the line so estab- 
lished. And, therefore, the three-year statute of limitations, being Section 
1-52, General Statutes of North Carolina, 1943, is specifically plead in 
bar of the action of the plaintiffs; the seven-year statute of limitations, 
being Section 1-38, General Statutes of North Carolina, 1943, is specifi- 
cally plead in bar of the action of the plaintiffs; and the twenty-year 
statute of limitations, being Section 1-40, General Statutes of North 
Carolina, 1943, is specifically plead in bar of the action of the plaintiffs." 

The plaintiffs offered in evidence the map attached to the 1923 judg- 
ment and also the court map made for use in the instant trial below. 
I t  would serve no useful purpose to incorporate either of the maps in this 
opinion. The following description of the line from "4 to 2 to 3" will 
suffice: The southern terminus of this line is at  point ('4." From that 
point the line runs (without stated courses or distances but following the 
crest of a ridge) in a northeasterly direction to point "2," which is located 
about N. 55 degrees E., approximately 900 feet from point ('4." From 
point "2" the line continues along the ridge (without stated courses or 
distances) to point "3,)' which is located about N. 17 degrees E., approxi- 
mately 300 feet from point "2." 

The plaintiffs also offered evidence tending to show that the defendant 
in 1948 entered upon and cut timber from a two-acre tract of the land 
described in the complaint, this tract being identified by the evidence and 
shown on the maps as being located south and west of the southern termi- 
nus of the "4 to 2 to 3" line referred to in the pleadings. 

I t  thus appears from the map referred to in the answer and also from 
all the admitted evidence in the case that the plaintiffs do not claim any 
land lying south and east from the "4 to 2 to 3" line referred to in the 
defendant's answer. The land claimed by the plaintiffs is located south 
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and west of that line. Accordingly, the answer of 1Zle defendant does not 
deny plaintiffs' allegation of ownership and possc~ssion of the land de- 
scribed in the complaint. 

I t  is elementary that issues arise upon the pleadings, and if a material 
fact alleged in the complaint is not denied by the answer, such allegation, 
for the purpose of the action, is taken as true and no issue arises there- 
from. G.S. 1-135; G.S. 1-159; Credit Corporation L,. Saunders, ante, 369. 
The fact alleged stands admitted, "and the effect of the admission is as 
available to the plaintiff as if found by the jury." Bonham v. Craig, 
80 N.C. 224, top p. 227; Tucker v. Wilkins,  105 K.C. 272, 11 S.E. 575; 
McIntosh, North Carolina Practice and Procedure, Sec. 460, p. 475. 

Likewise, if a fact is alleged by one party and rtdmitted by the other, 
no issue arises therefrom, "and evidence offered in relation thereto is 
irrelevant.'' Lee v. Martin, 191 N.C. 401, p. 403, 132 S.E. 14 ;  Little v. 
Rhyne, 211 N.C. 431,190 S.E. 725; Geer v. Brown, 126 N.C. 238,35 S.E. 
470; Stansbury, K. C. Evidence, Sec. 177, p. 380 cst seq. 

I t  necessarily follows that the court below properly excluded the de- 
fendant's proffered testimony by which he was seeking to establish title 
by adverse possession to the two-acre tract lying sleuth and west of the 
"4 to 2 to 3" line. 

I t  is true the defendant set up the plea of adverse possession, but in 
doing so lie did not extend the plea to cover the area where the timber was 
cut,-south and west of the "4 to 2 to 3" line.-to which his proffered 
proofs relate. Nor does it appear on the record that the defendant either 
sought or obtained leave to amend. (Perkins 2.. Ltrngdon, 233 N.C. 240, 
63 S.E. 2d 565.) Therefore he is bound by the p'eadings. Credit Cor- 
poration v. Saunders, supra. '(Proof without al1eg:ation is as ineffective 
as allegation without proof." McKee v .  Lineberger, 69 N.C. 217, p. 239. 
See also McLnurin 1%.  C'ronly, 90 N.C. 50; Tallcy v. Harm'ss Granite 
Quarries Co., 174 N.C. 445, 93 S.E. 995; Whichord c. Lipe, 221 N.C. 
53,19 S.E. 2d 14. 

We have examined the rest of the defendant's exceptive assignments 
of error and find them without merit. The pertinent ~r inciples  of law 
appear to have been applied properly in a trial in which we find 

No error. 
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C. W. LAMB v. BOARD OF EDUCATION O F  RANDOLPH COUNTY; G. F. 
LANE, K. A. MARTIN, T. S. BOULDIN, A. B. COX ASD EARL JOHXSON, 
INDIVIDUALLY A X D  AS ~IEMBERS O F  THE BOARD O F  EDUCATION OF 
RANDOLPH COUNTY ; R. C. WHITE, INDIVIDUALI,~ AXD SECRETARY OF 

THE BOARD OF EDUCATION OF RANDOLPH COUNTY; KING- 
HUNTER COMPANY, INC.; LOP SIKK, TRADING AS EANES ELECTRIC 
AND SUPPLY COMPANY ; GEORGE ROBB, TRADISG AS ROBB PLUMB- 
ING & HEATING COMPANY ; H. hlASON BLASKENSHIP, TRADISG AS 

MODEL SUPPLY COhlPANY. 

(Filed 9 April, 1952.) 
1. Schools 9 71- 

Injunction will not lie to restrain a board of education from letting a 
contract for the construction of a school building on the ground that  the 
hoard had failed to make plans for water and sewer service for the school, 
G.S. 115-96, since i t  will be presumed that  the defendants in proper time 
will comply with the law. 

2. Same: Statutes § % 

A statute applicable to the board of education of a single county, pro- 
hibiting the board from expending money in excess of a designated amount 
on any one project for  the construction of a water and sewer system for a 
school without approval of the voters, i s  1~e ld  unconstitutional as  a local 
or special act relating to health and sanitation. 

3. Schools § lOh- 
Where the board of county commissioners allots to the county board of 

education a designated sum for the constructioli of a school building and 
another sum for garage and equipment thereat, whether the sum set aside 
for the garage and equipment should be used for that purpose or some 
other purpose in connection with the general purpose for which the money 
was set aside, rests in the sound discretion of the boards, and certainly 
injunction will not lie to restrain the board of education from letting a 
contract for the building upon allegation that the sum set aside for the 
garage and equipment might be applied to some other purpose in connectioli 
with the school. 

4. Injunctions 8 10- 
Where a suit is solely for the purpose of obtaining a restraining order 

and defendants' deniurrer on the ground that the complaint failed to state 
facts sufficient to constitute a cause of action is properly sustained and 
the injunctive relief sought denied, l teld dismissal of the action is proper, 
only questions of law being presented. 

APPEAL by  plaintiff f rom H a l s f e a d ,  Special  Judge, January-February  
1952 Special T e r m  of R A X D ~ L P H .  Affirmed. 

This  was a sui t  by a resident and taxpayer  of R a n d l ~ m a n  Township 
i n  Randolph County to  enjoin the  defendant Board  of Education, its 
individual members. and others with whom i t  is alleged the  Board has  
made building contracts,  f rom doing a n y  act  toward the construction of 
a school building on the H i g h  P o i n t  Road  site without making  arrange- 



378 I N  T H E  SUPREME COURT. [235 

ment for a sufficient water supply therefor, and from spending more than 
$2,000 for a water and sewer system without a vote of the people, and 
also to enjoin the Board of Education from expending in the construction 
of the school building the fund heretofore allocated by Board of County 
Commissioners for a garage building and equipment. 

I t  was alleged in the complaint that defendant Board, pursuant to 
approval by the Board of County Commissioners of its budget of $145,000 
for new school buildings and $21,000 for garage and equipment, and 
according to plans approved by the State Board of Education, had ac- 
cepted bids from defendant contractors for the construction of the new 
school buildings for Randleman Township on the High Point Road site 
in the sum of $190,789, and that the defendant Board had announced the 
total cost, including cost of land and architect's compensation, would 
amount to $206,378. But it was alleged this does not include any amount 
for water and sewer system, and no plans have been made therefor. I t  
was further alleged that the site selected for the school building is one- 
fourth of a mile from the city limits of Randleman, and it would cost 
approximately $20,000 to connect with the city water and sewer system; 
that by statute Ch. 1075, Laws 1951, applicable to Randolph County only, 
the defendant Board is prohibited from expending more than $2,000 for 
water and sewer service to any one school unless a~proved  by a vote of 
the people, and that defendant Board has refused to call such an election. 
I t  was also alleged on information and belief that defendant Board has 
applied or will apply to the Randleman school project the $21,000 allo- 
cated by the Board of Commissioners of Randolph County for a garage 
building. 

The defendants' demurrer ore tenus to the complaint was sustained, 
prayer for restraining order was denied, and the action dismissed. 

Plaintiff excepted and appealed. 

L. T.  H a m m o n d  and Ottzoay B u r t o n  for  plaintiff ,  appellant.  
Mil ler  4 Moser for defendants ,  appellees. 

DEVIN, C. J. I n  Kis t l er  v. Bo.ard of Educat ion,  2:33 N.C. 400, 64 S.E. 
2d 403, we considered a suit against the Board of Education of Randolph 
County and the individual members of that Board to enjoin them from 
acquiring the site on High Point Road selected by the Board for building 
the new high school for the Randleman School Dktrict. Demurrer to 
the complaint was sustained, arid this Court affirmed. I t  was held in an 
opinion written for the Court by Just ice  D e n n y  thr~t  this was a matter 
resting in the sound discretion of the County Board of Education and 
could not be controlled by the Court, in the absence of a showing of some 
violation of the provisions of law, or manifest abuse of discretion. 
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The present suit, instituted by a different plaintiff, is to enjoin the 
construction of the school building on the site selected, for the reason 
that  the defendant Board of Education had failed to make plans for water 
and sewer service for the school, and that  the cost of installing same would 
exceed the limitation fixed by Chapter 1075, Session Laws 1951, upon 
expenditures for this purpose without a vote of the people. 

While the statute G.S. 115-96 imposes the duty upon the County Board 
of Education to make provision for "a good supply of wholesome water," 
i t  appears from the complaint that  a t  the time this suit was instituted 
the construction of the proposed building had progressed only to the 
stage where bids had been accepted. The complaint alleges in  effect that  
a t  this time no plans halve been made for this purpqse. This is insuffi- 
cient to warrant  the court in restraining the defendants from doing any  
act toward the construction of the new school building. Presumably the 
defendants a t  the proper time will comply with the law. Branch v. Board 
of Education, 233 N.C. 623, 65 S.E. 2d 124. 

The question chiefly debated here was the applicability of Chap. 1075, 
Session Laws 1951, which purports to prohibit the County Board of Edu-  
cation of Randolph County from expending "in excess of $2,000 under 
any one project or  contract for  the purpose of extending any public or  
private water or  sewer system so tha t  such extended system will serre 
any public school i n  Randolph County," unless approved by the voters 
a t  a special election. I t  was alleged that  the cost of installation of water 
and sewer system for the service of the students a t  this school mould 
exceed the limit fixed by the statute. 

The court below was of opinion that  this statute mas invalid because 
in conflict with the mandatory provisions of Art. 11, see. 29, of the Con- 
stitution of North Carolina. I n  this ruling we concur. 

This section of the Constitution limits the pou er of the General Assem- 
bly to enact a local or special act "relating to health, sanitation, and the 
abatement of nuisances." The statute in queqtion is a local or special 
act. I t  relates only to Randolph County, and in Randolph County affects 
only a single agency, the County Board of Education. S. v. Dizon,  215 
N.C. 161, 1 S.E. 2d 521; Idol v. S t ree f ,  233 K.C. 730, 65 S.E. 2d 313. 
I t  relates to health and sanitation, since its sole purpose is to prescribe 
provisions with respect to sen-er and water serrice for local school children 
in  Randolph County. I t  purports to limit the power of the County Board 
of Education to provide for sanitation and healthful conditions in the 
schools by means of a sewerage system and an adequate water supply. 
The  decisions of this Court sustain the ruling of the tr ial  judge. Sani- 
tary District v. Prudden,  195 N.C. 722, 143 S.E. 530; Sams v. Board o f  
Commissioners of i2Iadisoa County,  217 N.C. 284, 7 S.E. 2d 540; Board 
of Health of Nash  Cozrnfy c. Board of Commissioners, 220 N.C. 140, 
1 6  S.E. 2d 677; Idol v. Street, supra. 
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The plaintiff also prays that the restraining ordm issue for the addi- 
tional reason that according to the budget submitted by the Board of 
Education, and approved by the Board of County Commissioners, $21,000 
was set up for a garage building and equipment, and it is alleged this 
fund will be applied to the construction of the school building. There 
was no specific allegation that any plans have been made with respect to 
a garage building or to this fund, as no construction had yet begun. 
Hence, the matter still lay in the nebulous field of conjecture. I n  any 
event, the question would rest with the Board of County Commissioners 
and Board of Education to determine whether this amount should be 
used for the particular purpose named or some other project in connec- 
tion with the general purpose for which it was set aside. I t  is the duty 
of the Board of County Commissioners to provide the funds for school 
equipment (G.S. 115-83; Johnson v.  Marrow, 228 N.C. 58, 44 S.E. 2d 
468). Under the circumstances alleged we do not think the court would 
be warranted in enjoining the erection of a needed school building upon 
the allegation by the plaintiff, on information and belief, that this fund 
might be applied to other construction than the garage and equipment. 
Atkins 21. McAden, 229 N.C. 752, 51 S.E. 2d 481; Tl'orley v. Johnston 
County, 231 K.C. 592, 58 S.E. 2d 99. 

The demurrer ore tenus was sustained, the issuance of a restraining 
order was denied, and the action dismissed. The appellant assigns error 
in the ruling of the court sustaining the demurrer and signing the judg- 
ment. The sole purpose of the suit was to obtain a restraining order. 
The facts alleged were admitted by the demurrer, which was interposed 
on the ground that the complaint did not state facts sufficient to constitute 
a cause of action. Only questions of law mere presented. Hence, upon 
the ruling of the court sustaining the demurrer and denying the injunc- 
tive relief prayed for, dismissal of the action was in order. Groves v. 
McDonald, 223 K.C. 150, 25 S.E. 2d 387. The question of the timeliness 
of the judgment of dismissal is not presented. Dillirlgham v. Kligerman, 
ante, 298. 

Judgment affirmed. 

(Filed 9 April, 1962. ) 
1. Bankruptcy $ lO- 

Whether an indebtedness scheduled by a bankrupt is within the statu- 
tory exceptions of debts dischargeable must be determined by the original 
character of the debt rather than the particular form of the judgment by 
which the debt is established. 
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Ordinarily one who receives a specific fund for safekeeping may not be 
classed as an agent, but rather as a bailee. 

3. Bankruptcy !?J 10-Original debt held not based on willful misappropria- 
tion of funds or willful and malicious injury within meaning of Bank- 
ruptcy Act. 

An uncle delivered to his nephew an envelope containing a sum of money 
with direction to the nephew to place it in a safety deposit box in the 
nephew's name, and if any of the money was needed by the uncle to use 
it for that purpose, and "if anything happened" to the uncle and any 
money was left, to divide it among the nephew, a niece, and the nephew's 
wife. Upon the death of the uncle the money was divided as directed. 
Thereafter the uncle's administrator recovered a judgment for the money 
as having been appropriated and converted by those among whom it was 
divided. This judgment was listed in the schedule of indebtedness in the 
nephew's petition in bankruptcy. H e l d :  The debt evidenced by the judg- 
ment was barred by the discharge in bankruptcy, since the original char- 
acter of the debt lacked the elements of fraudulent conversion or willful 
and malicious injury or such unconscionable conduct as would bring it 
within the category of a debt excepted by the Bankruptcy Act. 11 v.S.C.A. 
35. 

APPEAL by plaintiff from C a w ,  J., December Term, 1951, of DUPLIN. 
Affirmed. 

This was a suit to renew a judgment. The defendants resisted on the 
ground that  plaintiff's action was barred by defendants7 discharge in 
bankruptcy. The material facts relating thereto were not controverted. 

On 18 April, 1939, E. B. McCullen, plaintiff's intestate, handed to 
defendant Cecil D. McCullen, his nephew, an envelope containing $3,500 
i n  currency with instructions "to place the money in a safe deposit box 
in the name of Cecil D. McCullen, and if the money was needed by E. B. 
McCullen to spend it on him, and if anything happened to E. B. Mc- 
Cullen and any money was left, to divide i t  among Cecil D. McCullen, 
Edna McCullen McColman and Lillie 0. McCullen." One week later, 
25 April, 1939, E. B. McCullen died intestate. Thereafter the money 
was divided among those named. 

I n  1941 the administrator of E. B. McCullen sued defendants to re- 
cover this money on the ground that  it belonged to his intestate, and that  
defendants had unlawfully appropriated it. These allegations were 
denied by the defendants. J u r y  trial was waived and judgment rendered 
for plaintiff based on the finding that  E. B. McCullen had not made 
delivery of this money to Cecil D. McCullen with intent to transfer right 
of property and possession; that  Cecil D. McCullen was agent of E. B. 
McCullen; and that  after the death of E. B. McCullen the defendants 
"appropriated and converted" the money to their own use. 
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On 24 November, 1949, Cecil D. McCullen and Edna McCullen McCol- 
man filed petition in bankruptcy in accordance with the bankruptcy stat- 
utes, listing in the schedule of indebtedness plaintif's judgment. The 
defendants were duly adjudicated bankrupts. There<%fter the petition of 
Cecil D. McCullen for discharge in  bankruptcy was opposed by plaintiff 
on the ground that Cecil D. McCullen was the agent of his intestate E. B. 
McCullen, and that he appropriated and converted tc his own use money 
which rightfully belonged to the estate of E. B. McC'ullen. The present 
action was begun 14 December, 1950. The referee in bankruptcy entered 
order 9 February, 1951, discharging Cecil D. McCullen from all debts 
and claims which were made provable against his estate by the Bank- 
ruptcy Act, except such debts as were by the Act excepted from the opera- 
tion of a discharge in bankruptcy. 

Upon the facts agreed judgment was rendered in favor of defendants, 
and plaintiff excepted and appealed. 

B u t l e r  & B u t l e r  for plaint i f f ,  appel lant .  
,J. Fais0.n T h o m o n  and  R i v e r s  D. Johnson  for defendants ,  appellees. 

DEVIN, C. J. The Federal Bankruptcy Act declares that a discharge 
in bankruptcy shall have the effect of releasing the bankrupt from all his 
provable debts, with certain specific exceptions. Among these are "(2) 
liabilities . . . for wilful and malicious injuries to the person or prop- 
erty of another,'' and debts which "(4) were created hy his fraud, embez- 
zlement, misappropriation or defalcation while acting as an officer or in 
any fiduciary capacity." 11 U.S.C.A. 35. 

The appellant relies upon these exceptions in the Act as grounds for  
denying release of the defendants from liability for plaintiff's debt. He 
calls attention to the judgment of 1941 as having been based on findings 
that Cecil D. McCullen was the agent of 13. B. McCullen, and that he and 
his codefendants appropriated and converted the money to their own use, 
and presents the view that the appropriation and conversion under the 
circumstances constituted a "wilful and malicious" injury to the property 
of the intestate, and that the misappropriation occurred while Cecil D. 
McCullen was acting in the fiduciary capacity of agent. On the other 
hand, the defendants' position is that the original character of the trans- 
action upon which the judgment sued on was rendered does not show a 
fiduciary relationship, or, if it be so construed, that the facts indicate the 
instructions of the donor mere complied with, and neg~t ive the suggestion 
of willful or malicious injury, or misappropriation while acting in the 
capacity of agent. 

Whether an indebtedness scheduled by a bankrupt is within the statu- 
tory exceptions from the operation of a discharge in bankruptcy must be 
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determined by the original character of the debt rather than  the particu- 
l a r  form of the judgment by which the debt was established. 

This principle is supported by judicial authority. "The original char- 
acter of the debt is not lost by its reduction to judgment." Trust  Co. v. 
Parker, 232 N.C. 512 (514), 61 S.E. 2d 441. "The rendition of a judg- 
ment upon an  obligation does not change the character of the indebted- 
ness." Fidelity & C'asualty Co. v. Golombosky, 133 Conn. 317, 170 A.L.R. 
361. "The debt on which this judgment was rendered is the same debt 
t ha t  it was before." Roynfon v. Ball, 121 U.S. 457. The nature of the 
transaction between the parties a t  the inception of the debt is determina- 
tive of whether it was one created by the fraud or misappropriation of 
the  bankrupt while acting in a fiduciary capacity or was a debt barred 
by discharge in bankruptcy. As was said by Justice Barnhill in Trust  Co. 
v. Parker, 225 N.C. 480, 35 S.E. 2d 489: "The fiduciary character of 
the  debt does not depend upon its form but the manner of its origin and 
the acts by which it is incurred, Simpson v. Simpson, supra (80 N.C. 
332), and the Court will look behind the judgment to discover the original 
character of the liability. Guernsey v. Nupier, 275 Pac. 724." Ordi- 
narily one who receives a specific fund for safekeeping may not be classed 
as  an  agent, but rather as a bailee. S. 21. Eurell, 220 N.C. 519, 17  S.E. 
2d 669; Lewis v. Shalc, 106 N.Y.S. 1012. 

Whatever may hare  been the motive of E. B. McCullen, childless and 
i n  trouble in the courts orer  a charge of incest, the fact remains that  he 
turned over to his nephew a sum of money with specific instructions to 
place i t  in a safety deposit box in the nephew's name "and, if the money 
is  needed by E. B. McCullen, to spend it on him, and if anything hap- 
pened to E. B. McCullen and any money was left" to divide i t  among the 
defendants who were his nephew, his niece, and his nephew's wife. N o  
money was needed by or expended on E. B. McCullen, but something did 
happen to him, for, whether anticipated or not, he died one week later. 
Those whom in the event anything happened to him he stated he wished 
to have the money accordingly divided it. Two years later the nephew 
and niece were sued by the administrator. I t  was not alleged that  the 
money was given to defendants by E. 13. McCullen with intent to defraud 
his creditors. That  was not the basis of the suit and we are not concerned 
with i t  here. The  judgment was rendered on the ground that  this money 
was not a gif t  but that  E. B. McCullen retained dominion over i t  and did 
not make delivery of it with intent to transfer to the defendants right of 
property therein. I n  other words, the theory of the judgment was that  
the money was a t  all times the property of E. B. McCullen and under his 
control. However that  may be, the judgment established a debt i n  favor 
of the administrator which may not now be denied. 
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A different question is presented under the Bankruptcy Act. Looking 
back of the judgment into the original transaction and the circumstances 
of the delivery of the money to Cecil D. McCullen, was the debt one 
which should be regarded as coming within the exceptions in the Bank- 
ruptcy Act, or does the discharge in bankruptcy now constitute a bar to  
a suit thereon ? 

Consideration of all the facts here presented leads us to the conclusion 
that  the transaction of the delivery of this money whether a gift, a bail- 
ment, or  a trust, and its acceptance by defendants, does not seem to in- 
volve moral turpitude on the par t  of Cecil D. McCuIlen in the sense of a 
willful misappropriation of funds entrusted to him, nor should i t  prop- 
erly be held to constitute a willful and malicious in jury  to the property of 
the intestate. The defendants may not without reason have supposed the 
money was intended for them. The transaction is lacking in  the elements 
of a fraudulent conversion or a willful and malicious iniury, or  such " " ,  

unconscionable conduct as would bring i t  within the category of a debt 
excepted by the Bankruptcy Act from the operation of a discharge in  
bankruptcy. 

The judgment of the court below holding on the facts agreed that  the 
suit on the debt evidenced by the judgment was barred by the discharge 
in bankruptcy is 

Affirmed. 

GEORGE E. WEANT v. W. F. McCANLESS. 

(Filed 9 April, 1952.) 
1. Pleadings 8 31- 

A motion to strike a further defense, cross-action and counterclaim, 
should not be allowed if the facts pleaded therein may be proven by com- 
petent evidence, and if so proven, would constitute a defense in whole or 
in part to the affirmative relief sought in the complaint. 

A motion to strike defendant's counterclaim on th'e ground that the con- 
tract therein alleged as the basis of the counterclaim is unenforceable 
under the statute of frauds should not be allolretl, since the contract is 
enforceable unless the statute of frauds is properly pleaded. 

3. Frauds, Statute of, 8 3- 
The defense of the statute of frauds must be plerded by (1) admitting 

the contract and pleading the statute as a bar, ( 2 )  denying the contract 
and pleading the statute as a bar, (3) general denial of the contract and 
objection to par01 testimony to prove it, and the defense of the statute 
may not be taken adrantage of by demurrer or motion to strike. 

APPEAL by defendant from Sink, J., November Term, 1951, of ROWAK. 
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The plaintiff instituted this action in the Superior Court of Rowan 
County, 23 November, 1948, upon a note executed under seal by the 
defendant to the plaintiff on 9 December, 1938, payable six months after 
date, in the sum of $1,374.00. 

The defendant in his answer admits the execution of the note and sets 
up a cross-action and counterclaim in which he alleges, among other 
things, that in July or August, 1934, he was indebted to the plaintiff in 
the sum of $7,874.00 for work and materials plaintiff, as a plumber and 
owner of a plumbing establishment, had furnished him; that defendant 
offered to convey a house and lot owned by the defendant on South Main 
Street in Salisbury, N. C., for a credit of $1,500 on the plaintiff's bill, 
and the plaintiff accepted the proposal; that defendant also conveyed a 
brick residence on Thomas Street in Salisbury to the plaintiff and for 
which the plaintiff agreed to give the defendant a credit of $5,000; that 
i t  was agreed between the parties that the defendant would execute a note 
for the balance due of $1,374.00 when called upon to do so, that it was 
further agreed between the parties at  the time and before the delivery of 
the deed to either of the above properties, or the execution of the note, the 
plaintiff would reconvey the Thomas Street property to the defendant 
upon payment by the defendant of $5,000, and the balance on his account 
of $1,374.00; that in the meantime the plaintiff was to apply the rents 
received from the Thomas Street property, after paying the taxes thereon, 
to the payment of interest on said indebtedness; that according to the 
terms of his agreement with the plaintiff he has offered and tendered the 
  la in tiff the sum of $5,000, and payment in full of defendant's note of 
$1,374.00, and requested and demanded a deed from the plaintiff for the 
Thomas Street property but the plaintiff failed and refused to reconvey 
the same. 

The plaintiff filed a reply and admitted that the defendant was credited 
with the sum of $6,500 on his account by reason of the conveyance to him 
of the two pieces of property described in the answer, but denied that any 
agreement, oral or written, was entered into for the reconveyance of the 
Thomas Street property, as alleged by the defendant, and pleaded the 
statute of frauds. 

Thereafter, plaintiff made a motion to strike defendant's further de- 
fense, cross-action and counterclaim, and the motion was allowed. The 
defendant appeals to the Supreme Court, assigning error. 

I I u d s o n  & H u d s o n  for plaint i f f ,  appellee. 
W o o d s o n  & W o o d s o n  for de fendan t ,  appel lant .  

DENNY, J. A motion to strike a further defense, cross-action and 
counterclaim should not be allowed if the facts pleaded therein may be 
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proven by competent evidence, and if so proven, such facts would consti- 
tute a defense in whole or in part to the affirmative relief sought in the 
complaint. Williams v. Thompson, 227 N.C. 166, 41 S.E. 2d 359. 

The test as to whether pleadings are relevant, on a motion to strike, is 
whether the pleader would be entitled to introduce evidence in support of 
the allegations sought to be stricken. William v. Thompson, supra; 
Trust CO. v. Dunlop, 214 N.C. 196, 198 S.E. 645; Pafterson v. R. R., 
214 N,C. 38, 198 S.E. 364; Pemberton v. Greensboro, 203 N.C. 514, 166 
S.E. 396. 

A parol contract to sell or convey land may be enforced, unless the 
party to be charged takes advantage of the statute of frauds by pleading 
it, or by denial of the contract, as alleged, which is equivalent to a plea 
of the statute. G.S. 22-2; Allison v. Steelc, 220 N.C. 318, 17 S.E. 2d 339; 
Real Estate Co. v. Fowler, 191 N.C. 616, 132 S.E. 575; McCall v. Insti- 
tufe, 189 N.C. 775, 128 S.E. 349; Geitner v. Jones, 176 N.C. 542, 97 S.E. 
494; Arps 11. Davenport, 183 N.C. 72, 110 S.E. 580; Hemdon v. R. R., 
161 N.C. 650,77 S.E. 683; Henry v. Hilliard, 155 N.O. 372, 71 S.E. 439; 
Miller v. Monazite Co., 152 N.C. 608, 68 S.E. 1. 

I t  is settled in this jurisdiction that the provisions of the statute of 
frauds cannot be taken advantage of by demurrer. McCampbell v. Build- 
ing & Loan Asso., 231 N.C. 647, 58 S.E. 2d 617; Embler v. Embler, 224 
N.C. 811, 32 S.E. 2d 619; Real Estate Co. v. Fowler, supra; Stephens v. 
Midyefte, 161 N.C. 323, 77 S.E. 243; Hemmings v. Doss, 125 N.C. 400, 
34 S.E. 511. Neither can such defense be taken advantage of by motion 
to strike. Such defense can only be raised by answer or reply. The 
statute of frauds may be taken advantage of in  any one of three ways: 
(1)  The contract may be admitted and the statute pleaded as a bar to 
its enforcement. Bonham v. Craig, 80 N.C. 224; Holler v. Richards, 102 
N.C. 545, 9 S.E. 460; Browning v. Berry, 107 N.C. :!31, 12 S.E. 195, 10 
L.R.A. 726; Vann v. Newsom, 110 N.C. 122, 14 S.E. 519; Jordan z.. 
Furnace Co., 126 N.C. 143, 35 S.E. 247; Henry v. Ililliard, supra; (2)  
the contract, as alleged, may be denied and the statute pleaded, and in 
such case if it "develops on the trial that the contract is in parol, it must 
be declared invalid." Embler v .  Embler, supra; Jamerson v. Logan, 228 
N.C. 540,46 S.E. 2d 561, 15 A.L.R. 2d 1325; Balentzne v. Gill, 218 N.C. 
496, 11 S.E. 2d 456; Kluttz v. Allison, 214 N.C. 379, 199 S.E. 395; 
Winders v. Hill, 144 N.C. 614, 57 S.E. 456; illorrison v. Baker, 81 N.C. 
76; or, (3)  the party to be charged may enter a general denial without 
pleading the statute, and on the trial object to the admission of parol 
testimony to prove the contract. flenry v. Hilliard, supra; Price v. 
Aslcins, 212 N.C. 583, 194 S.E. 284; Allison v. Steels, supra; Embler v. 
Embler, supra; Jamerson v. Logan, supra. 

For the reasons stated, the ruling of the court below must be 
Reversed. 
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R. L. SHUFORD, JR., v. S. G. PHILLIPS AND WIFE, ROSE PHILLIPS. 

(Filed 9 April, 1952. ) 
1. Deeds § 17- 

A covenant of warranty is a n  agreement or assurance by the grantor 
that  the grantee and his heirs and assigns shall enjoy the estate conveyed 
without interruption or eviction by a person claiming under a paramount 
title outstanding a t  the time of the conveyance. 

2. Sam- 
In  a n  action on covenant of warranty, allegation of legal ouster by a 

person claiming under an outstanding title is sufficient, allegation that  such 
claim was under better or paramount title being necessary only when 
possession has been surrendered without legal ouster. 

3. Sam- 
Complaint in a n  action on covenant of warranty alleging that  grantee 

instituted action for the recovery of the premises and to establish his title 
against a third person asserting title to the locus, that  notice of the action 
was given grantor, who actually participated in  the prosecution of the 
action, and that  judgment was entered in said cause adjudicating para- 
mount title in such third person, is heZd sufficient a s  against demurrer, 
since, in such instance allegation of outstanding paramount title in such 
third person is not necessary. 

4. Pleadings 5 1 9 0  
Answer to the merits cures a defective statement of a good cause of 

action, and a demurrer thereafter filed on this ground is properly over- 
ruled. 

5. S a m e  
Answer alleging an essential element of plaintiff's cause of action is 

available to plaintiff under the doctrine of aider upon a subsequent de- 
murrer by defendant. 

6. Deeds 5 17- 
Right of action for breach of covenant of warranty does not arise until 

ouster or disturbance of the grantee's possession by virtue of superior title 
outstanding a t  the time the covenant was made, and therefore the statute 
of limitations does not run against the right of action on the covenant of 
warranty until there is a n  ouster under such outstanding title. 

7. ~ p p e a l  and E r r o r  § 6c ( 1 )- 
Questions not supported by a n  assignment of error will not be considered. 

APPEAL hy plaintiff f rom Bennett, Special Judge, J a n u a r y  Term, 
1952, CALDWELL. Reversed. 

Civil action to recover damages f o r  breach of covenant of w a r r a n t y  
contained i n  a deed to real  property. 

O n  24 M a y  1941 defendant conveyed to plaintiff a cer tain t rac t  of l and  
i n  Caldwell County by deed containing a fu l l  covenant of warranty.  In  
1948 one Hickman,  who was asserting title t o  the  locus, cu t  and  removed 
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the timber therefrom. Plaintiff, after notice to defendant, his grantor, 
instituted an action against Hickman for the recovery of the premises and 
to establish his title thereto. At the May Term 1950 the cause was heard 
and "it was adjudged that the defendant Hickman had the better title and 
upon the demurrer to plaintiff's evidence, a judgment of nonsuit was 
entered." 

Thereupon the plaintiff instituted this action to recover the amount 
paid defendant on the purchase price of the land, taxes paid, court costs, 
and attorney's fees. After answering, the defendant demurred to the 
complaint for that it fails to state a cause of action. The demurrer was 
sustained and plaintiff appealed. 

W .  H.  Str ickland for plaintiff appellant.  
Claude F. Se i la  fqr de fendant  appellees. 

BARNHILL, J. I n  his brief the defendant bottoms his attack on the 
sufficiency of the complaint to state a cause of action on two grounds : (1)  
"The complaint fails to allege that plaintiff went into possession, or that 
he was evicted, ousted, or disturbed in his possession by one having para- 
mount title at  the time of the conveyance to plaintiff;" and (2) "Plain- 
tiff, in his pleading, admits the deed upon which J. I. Hickman bases his 
title is void. I t  is not, therefore, paramount title " The contentions 
thus advanced are untenable. 

Plaintiff pleads (1) the deed of conveyance for ths locus executed and 
delivered to him by defendant; ( 2 )  the covenant of warranty therein 
contained; (3)  the entry upon and possession of the land by one Hick- 
man, the sale of the timber by him, and his assertion of paramount title 
to the premises; (4)  notice to defendant of the asserted superior title and 
hostile claim of Hickman; (5)  the institution of an action to oust Hick- 
man and to adjudicate plaintiff's superior title; (6) judgment in said 
cause adjudicating paramount title in Hickman and dismissing plaintiff's 
action; (7)  the failure and refusal of defendant to prosecute an appeal 
from said judgment; (8)  damages sufered by re(3son of defendant's 
breach of warranty; and (9)  defendant's admission of liability. These 
allegations as here abbreviated are sufficient to state 11 cause of action for 
breach of a covenant of warranty. 

A covenant of warranty is an agreement or assurance by the grantor 
of an estate that the grantee and his heirs and assigns shall enjoy i t  with- 
out interruption by virtue of a paramount title, and that they shall not, 
by force of a paramount title, be evicted from the land or deprived of its 
~ossession. Cover v. M c A d e n .  183 N.C. 641.112 S.E. 817. 

Allegations of the existence of an outstanding superior title in another, 
without actual possession, is insufficient; to state a cause of action for 
breach of such warranty. Hodges v. L a t h a m ,  98 N.C. 239. 
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Either ouster or a disturbance of the peaceful possession by the asser- 
tion of an  adverse superior title must be alleged. Lockhart v. Parker, 
189 N.C. 138, 126 S.E. 313; Guy v. Bank, 202 N.C. 803, 164 S.E. 323; 
1 4  A.J. 535. '(The purchaser need not be actually evicted by legal 
process. ' I t  is enough that  he has yielded possession to the rightful owner, 
o r  the premises being vacant that  the rightful owner has taken posses- 
sion.'" Hodges v. Latham, supra. 

The duty to allege and prove the existence of a better or paramount 
title, with actual possession under i t ,  exists only in those cases where there 
has been no legal ouster. Iiodges v. Lathanz, supra; Guy v. Bank, supra. 

Measured by these rules the complaint, liberally construed, meets the 
test and is sufficient to repel a demurrer. I t  is t rue plaintiff i n  his reply 
asserts that  the deed to Hickman was without consideration. But  this 
falls short of an admission that  i t  is  void. I n  any event, plaintiff alleges 
and relies on legal eviction by judgment of a court of competent jurisdic- 
tion. T o  establish the binding effect of that  judgment upon the defend- 
an t  herein, he pleads notice to  defendant of the adverse claim and his 
actual participation in the prosecution of the action. Culbreth v. Britt 
Corp., 231 N.C. 76, 56 S.E. 2d 1 5 ;  14 A.J. 531. 

Furthermore, the demurrer was entered after answer filed, and we have 
held that  the defect in a defective statement of a good cause of action is 
cured by answer to the merits. Nizzell v. Rufin ,  118 N.C. 6 9 ;  Bowling 
v. Burton. 101 N.C. 176. 

Likewise, if driven to it, the plaintiff might resort to  the doctrine of 
aider by answer. Defendant alleges in his answer that  plaintiff instituted 
a n  action against Hickman to t ry  title to the locus and the termination 
of that  action by judgment adverse to plaintiff. H e  further alleges "that 
for more than thir ty years the title to said property was vested in the 
University of North Carolina under the escheat laws of North Carolina, 
and that  said property remained the property of the University of S o r t h  
Carolina until May 13, 1948"-the date on which a consent judgment that  
Hickman owned the property was entered in  an  action between the Uni- 
versity of North Carolina and Hickman. 

I n  the light of this lattcr admission, we are a t  a loss to perceive just 
what benefits defendant hopes to reap by his defense to this action. Be 
that  as i t  may, plaintiff is entitled to be heard on the complaint filed. 

Plaintiff's action is not barred by any pleaded statute of limitations. 
The  mere existence of a better title without possession and without ouster 
o r  disturbance of the possession of plaintiff does not constitute a breach 
of warranty. The breach arises upon ouster or  disturbance of possession 
by virtue of a superior title outstanding a t  the time the covenant was 
made. Mizzel l  v.  Ru,@n, supra; Lockhart v. Parker, supra; Guy v. Bank, 
supra. 
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I'laintiff in his brief undertakes to discuss a number of questions which 
are not supported by any assignment of error. F o r  tha t  reason and fo r  
the further reason they are wholly immaterial and unrelated to plaintiff's 
one assignment of error, we pass them without discuss:ion. 

The judgment entered is 
Reversed. 

JOHN L. JONES v. W. J. JONES, ADMINISTRATOR OF THE ESTATE OF 
J. J. JONES, DECEASED. 

(Filed 9 April, 1952.) 

1. Executors and Administrators 9 15d- 
Plaintiff was paid allowance by order of the clerk for taking care of 

intestate during the period plaintiff was intestate's guardian. Plaintiff 
instituted this action to recover the reasonable value of his services upon 
the written authorization of intestate, later found, stating that intestate 
wanted plaintiff to have a reasonable amount for taking care of him. 
Held: I t  appearing that the period of guardianship did not cover the entire 
time during which services were rendered, the payment of the allowances 
under the clerk's order does not bar the action, but such payments are 
properly credited to the judgment. 

2. Appeal and Error 5 7- 
Where motion for nonsuit is not made a t  the close of plaintiff's evidence 

nor renewed a t  the close of all the evidence, the question of the sufficiency 
of the evidence to be submitted to the jury is not presented. G.S. 1-183. 

3. Appeal and Error 9 6c (1  ) - 
A question not presented by exception duly noted will not be considered. 

APPEAL by defendant administrator from Phil l ips ,  J , September Term, 
1951. N o  error. 

This was a suit to recover for services rendered to  defendant's intes- 
tate, James J. Jones. The defendant administrator resisted payment on 
two grounds: (1)  that  the plaintiff while guardian of James J. Jones 
was by order of court upon his own petition allowed compensation for 
personal services to his ward, whereby plaintiff had been fully paid, and 
that  he was estopped to make an  additional claim; ( 2 )  that  plaintiff's 
claim was barred by the three years statute of limitations. 

Issues were submitted to the jury and answered in  favor of the plain- 
tiff, fixing the value of plaintiff's services to decedent a t  $3,565. 

From judgment on the verdict defendant administrator appealed. 

Childs R. Childs and Fred D. Caldwell for plaintilfi', appellee. 
Russell TIr. TYhitener and W .  J .  8herro.d for defendant ,  appellant. 
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DEVIX, C. J. The defendant brings this case here for review chiefly 
on the ground that  the court below erred in overruling his plea of estop- 
pel, or, if his answer be held insufficient to constitute a formal plea of 
estoppel, that  the court erred in holding that  plaintiff was not bound by 
the allowance heretofore made him. 

It appears from the record, however, that  the allowance made plaintiff 
by the Clerk covered only the period while he was guardian of decedent 
and did not embrace the entire time during which services were rendered 
and for which he now claims, and further that  his present claim is sup- 
ported by the written authorization of decedent which was discovered 
subsequent to the making of the allowance. This note, s h o ~ t n  to be in the 
handwriting of deceased, though insufficient to constitute a n ill, contained 
the expression: "I want J o h n  to have a reasonable amount for taking 
care of me." The defendant was given credit in the verdict and judgment 
for the par t  payment theretofore received for his services. We think the 
court below correctly ruled on the question thus presented. 

There was no exception to the judge's charge to the jury, nor was any 
exception to the judge's rulings on the admission of evidence brought 
forward in defendant's assignments of error. 

While defendant in his case on appeal assigns error in the denial of his 
motion for judgment of nonsuit, the record shows that  no motion for 
nonsuit was made a t  the close of plaintiff's evidence, nor a t  the close of 
all the evidence. G.S. 1-183. The judge charged the jury upon all the 
evidence offered to answer the issue as to the statute of l in~itat ions in 
favor of the plaintiff. To this no exception was noted. The question is 
not presented for our decision. 

Upon the record before us we find 
No error. 

JOHN ST. DENNIS AND WIFE, MIGNON M. ST. DENNIS, AND ANTHONY 
REDMOND, TRUSTEE, v. L. W. THOXAS AND WIFE, EDITH R. THOMAS. 

(Filed 9 April, 1952.) 

1. Abatement and Revival § 9- 

The test of identity of actions for the purpose of a plea in abatement is 
whether judgment in the prior action would support a plea of yes judicata 
in the second. 

2. S a m e  
An action to recover damages for deceit in the sale of certain real prop- 

erty and to restrain defendants from negotiating, transferring or pledging 
the note executed for the balance of the purchase price, held not to support 
a plea in abatement in a subsequent action by the grantors and trustee to 
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recover on the note for the balance of the purchase price and foreclose the 
deed of trust securing it, since judgment in the prior action would not 
constitute re8 judicata in the second. 

APPEAL by defendants from B e n n e t t ,  Special  J u d g e ,  December 1951 
Term, & s c o h r ~ ~ .  

Civil action to recover on a promissory note and for the foreclosure of 
a deed of trust. 

On 9 April, 1951, L. W. Thomas and wife, Edith R. Thomas, instituted 
in the Superior Court of Buncombe County an action in tort for deceit 
against John St. Dennis and wife, Mignon M. St. Dennis, alleging that 
said defendants perpetrated a fraud upon them in the );ale of certain real 
property. They seek to recover upon their allegations of fraud $22,500 
actual damages, $9,000 special damages, and $25,000 punitive damages, 
and to restrain the defendants and the First ru'ational Bank & Trust Com- 
pany'from negotiating, transferring, hypothecating, pledging, or other- 
wise encumbering the title to the note executed for ihe balance of the 
purchase price of said real estate. The summons and complaint were 
served upon the said Bank on 10 April, .1951. On 23 April, 1951, the 
defendants appeared, petitioned the court and obtained an order allowing 
them through 15 May, 1951, in which to plead and tinswer the rule to 
show cause. This suit is now pending in Ihncombe County. 

On 17 July, 1951, John St. Dennis and wife, Mignon M. St. Dennis, 
and Anthony Redmond, Trustee, instituted this suit in the Superior 
Court of Buncombe County to recover on a promissory note and to secure 
a foreclosure of the deed of trust securing said note. It is stipulated that 
both the summons and complaint were properly served :tnd the defendants 
appeared generally and answered. Plea in abatement was filed as a part 
of defendants' answer on the ground that the first suit is now pending in  
the Superior Court of Buncombe County between the same parties and 
involving the same subject matter and that all the rights of the plaintiffs 
in this action could and should be determined in the pr:.or action. 

From the overruling of the plea in abatement, the defendants appealed, 
assigning errors. 

George A. S h u f o r d  for plaintif fs,  appellees. 
E. L. L o f t i n  and  George If. W a r d  for defendants ,  appellants.  

VALENTINE, J. The trial judge was correct in overruling the plea in 
abatement. B r o w n  v. P o l k ,  201 N.C. 375, 160 S.E. 3/55'. 

The parties in the two suits are not identical. The causes of action are 
different, and the results sought are dissimilar. The final judgment in 
the prior action instituted by L. W. Thomrts and wife, Edith R. Thomas, 
against John St. Dennis and wife, Mignon M. St. Denn s, would not prop- 
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erly support a plea of res judicata in the present action. This is a crucial 
test of identity. Bawkins v. Hughes, 87 N.C. 115;  1 C.J. 56;  Bank v. 
Broadhurst, 197 N.C. 365, 148 S.E. 452; Thompson v. Herring, 203 
N.C. 112, 164 S.E. 619; Oil Co. v. Fertilizer Co., 204 N.C. 362, 168 S.E. 
411. 

Nothing was said in  the cases cited in appellants' brief which militates 
against our present position. 

The judgment of the court below must be 
Affirmed. 

STATE v. FLOYD MORRIS. 

(Filed 9 April, 1952.) 
1. Criminal Law § 1 6  

Where warrant is issued by a justice of the peace, returnable before the 
recorder's court, and there is nothing in the record to show how the case 
came to be on the Superior Court docket, the record fails to show jnrisdic- 
tion in the Superior Court, and appeal to the Supreme Court must be 
dismissed. 

2. Criminal Law 8 67- 
Where the Superior Court has no jurisdiction, the Supreme Court ac- 

quires no jurisdiction by appeal. 

3. Automobiles 8 31b: Criminal Law § 5 6 -  

A warrant charging that defendant was involved in an automobile acci- 
dent and left the scene without complying with the statute. but failing to 
charge damage to property or injury to or death of any person in the 
accident, fails to charge any offense under G.S. 20-166. 

4. Criminal Law 5 23-- 
I f  defendant is tried under a fatally defective warrant the solicitor may 

proceed to prosecute under new pleadings, if so advised. 

APPEAL by defendant from Sink, J., September Term, 1951, RARDOLPH. 
Criminal prosecution under G.S. 20-166, commonly known as the "hit 

and run" statute. 
On 22 April 1951, a justice of the peace of Randolph County issued a 

warrant  against defendant under G.S. 20-166, returnable before the re- 
corder's court of Randolph County. ,4t the September Term 1951 defend- 
ant  was put on trial in the Superior Court on the charge that  he, while 
driving a motor vehicle, was involved in  an  accident and left the scene 
without complying with the requirements of G.S. 20-166 (c). 

There is a complete hiatus in the record. The judge i n  his charge 
refers to a bill of indictment, but there is no bill i n  the record. The war- 



394 I N  T H E  S U P R E M E  COURT. [235 

rant  is included but there is nothing to show how the case came to be on 
the Superior Court docket or  that  the court below ever acquired juris- 
diction. 

:In the tr ial  below there was a verdict of guilty. The court pronounced 
judgment on the verdict and defendant appealed. I n  this Court  the 
defendant moves in arrest of judgment. 

Attormey-General AfcMullan and Assistant Attorney-General Love f o r  
tht! State. 

Prevette & Coltrane f o ~  defendant appellant. 

.BARNHILL, J. The record fails to disclose jurisdiction in the court 
below. S. v. Patterson, 222 N.C. 179, 22 S.E. 2d 267. -4s that  court was 
without jurisdiction, in so f a r  as this record discloses, we have none. 
S. v. Jones, 227 N.C. 94, 40 S.E. 2d 700. Therefore, the appeal must be  
dismissed on authority of S. v. Patterson., supra. 

The  Assistant Attorney-General who argued this case in behalf of the 
State, with commendable frankness, directed our attention to the insuffi- 
ciency of the warrant. I t  fails to charge the commission of any criminal 
offense. However, it  does not sufficiently appear that defendant was put  
on tr ial  under the warrant  rather than upon a bill of indictment as indi- 
catfed by the charge of the court below. Therefore, we are without suffi- 
cient information to direct future proceedings in the court below fur ther  
than to say that  the court must dispose of the cause on the basis of the 
record there existing. I f  the defendant was put on tr ial  under the war- 
rant  appearing in this record, the judgment entered must be arrested. 
S. v, Morgan, 226 N.C. 414, 38 S.E. 2d 166. On  the other hand, if he mas 
tried under a bill of indictment, he must comply with the judgment 
entered. 

I n  the event i t  appears there was no bill of indictment, the solicitor 
may proceed to prosecute under new pleadings, if so advised. 8. v. John- 
son, 226 X.C. 266, 37 S.E. 2d 678; s. v. Morgan, supra. 

.4ppeal dismissed. 

STATE v. LAFAYETTE MILLER. 

(Filed 9 April, 1952.) 
Criminal Lam 9 80b (4)- 

Where defendant files no statement of case on ap:peal within the time 
allowed and does not apply for writ of certiorari, the appeal will be dis- 
missed upon motion of the Attorney-General, but where defendant has been 
convicted of a capital felony this will be done only after an inspection of 
the record fails to disclose error. 
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MOTION by State to docket case, affirm judgment, and dismiss appeal. 

Attorney-General ~1 lcXu l lan  for the State. 
N o  counsel contra. 

WINBORNE, J. At a regular term of the Superior Court of Beaufort 
County, North Carolina, held on the 14th day of January, 1952, for the 
trial of criminal cases exclusively, Williams, J., presiding, the defendant 
Lafayette Miller was tried upon a bill of indictment charging him with 
the crime of murder in the first degree for the killing of one Harvey C. 
Boyd. There was a verdict of guilty of murder in the first degree as 
charged in the bill of indictment, upon which judgment of death as re- 
quired by law was pronounced by the court at said term of Superior 
Court. 

From this judgment defendant gave notice of appeal to the Supreme 
Court of North Carolina, and an order was entered allowing defendant 
sixty days for making up and serving statement of case on appeal and 
the State allowed sixty days thereafter to serve countercase. And on 
3 March, 1952, attorneys for defendant, by assignment of the court, filed 
in this Court a motion, dated 29th day of February, 1952, ('to withdraw 
the appeal in this cause, being unable to assign error to any part of the 
record or evidence in the cause." 

And it now appears from certificate of the Clerk of Superior Court of 
said Beaufort County, under date 28 March, 1952 : ('that the trial of the 
case of State v. Lafayette Miller began on Wednesday, January 16, 1952, 
and was completed and sentence of death imposed and the judgment 
signed on Friday, January 18, 1952; that the January Term of the Supe- 
rior Court of Beaufort County, North Carolina, was a two (2)  weeks 
term; that the last day of said January Term was held on Tuesday, Janu- 
ary 22, 1952 ; that the minutes of said court show, as the same appear on 
Minute Docket 28, page 173, of the Superior Court of Beanfort County, 
North Carolina, that the court expired by limitation; that as of this date, 
March 28, 1952, no statement of or case on appeal has been filed in the 
office of the Clerk of the Superior Court of Beaufort County in this action 
entitled "State v. Lafayette Miller," nor has any notice of application for 
writ of certiorari been served as of this date, March 28, 1952." 

Therefore, it appears that the time allowed for serving statement of 
case on appeal has expired; that no statement of case on appeal has been 
filed; and that no notice of application for writ of certiorari has been 
given, and no application therefor has been filed in this Court. 

And, in the meantime, the Attorney-General of the State of North 
Carolina moves to docket and dismiss the case under Rule 17 of the Rules 
of Practice in the Supreme Court of North Carolina, 221 N.C. 544, at  
page 551, and for affirmance of the jud,ment. 
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I n  the  absence of apparen t  e r ror  upon the face of the  record the  motion 
is allowed. See  among others the  case of 8. v. Garncr, 230 N.C. 66, 5 1  
S.E. 2d 895, and  cases there cited. See also 8 .  v. Lewis, 230 N.C. 539, 
5 3  S.E. 2d 5 2 8 ;  S.  v. Medlin, 231 N.C. 162, 56 S.E. 2d 396;  S. v. Jones, 
231 N.C. 216, 56 S.E. 2d 390;  S.  v. Daniels, 231 N.C. 509, 57 S.E. 2d 
653;  5. v. Scriven, 232 N.C. 198, 59 S.E. 2d 428;  S. v. files, 232 N.C. 
622, 6 1  S.E. 2d 603;  5. v. Hall, 233 N.C. 310, 6 3  S.E. 4'd 636;  S. v. Shedd, 
233 N.C. 311, 63 S.E. 2d 633. 

Appea l  dismissed. 
J u d g m e n t  affirmed. 

JOSHUA BOONE AND WIFE ROSA L. BOONE v. I. J. SPARROW ASD WIFE 
LUCILLE M. SPARROW, LYMAN P. GRANT A X D  WIFE LUCILLE S. 
GRANT. 

(Filed 16 April, 1952.) 

1. Taxation 8 4 0 b M e t h o d s  of foreclosing tax sale certi:ficate. 
A t a s  sale certificate may be foreclosed by either of two methods : (1) 

the purchaser may institute a n  action for this purpose, G.S. 105-391, in 
which action any other taxing unit having tax or assessment liens must be 
made a party defendant unless it  joins a s  a party plaintiff, and may prose- 
cute the action to final judgment even though the claim of the plaintiff be 
satisfied while the action is pending; (2 )  or the taxing unit may file the 
certificate in the office of the clerk of the Superior Cocrt, who must docket 
it  upon the judgment docket, in which event i t  has the force and effect of 
a judgment, and execution may issue thereon against the property of the 
tax debtor, G.S. 105-392. G.S. 105-393, G.S. 105-394, and G.S. 105-395 relate 
to both methods. 

2. Taxation 8 40- 
A taxing unit may foreclose its tax lien, irrespective of any tax sale 

certificate, by action under G.S. 105-414 in the nature of a n  action to fore- 
close a mortgage, subject to the provisions of G.S. 105-391 ( f )  to ( v ) ,  and 
in such action the judgment shall provide for the payment out of the pro- 
ceeds of sale of all taxes then assessed upon the property and remaining 
unpaid and for the payment of such sums as  may be required to redeem 
the property, G.S. 105-408. 

3. Process § 1- 
The summons must be signed by the clerk, G.S. 1-8!). 

4. Bame: Process 5 3- 
The failure of the clerk to sign summons may be cured by amendment 

provided the summons bears internal evidence that  it  was issued from the 
clerk's office for the purpose of bringing the defendant into court to answer 
a complaint, G.S. 1-163, but such failure cannot be cured by amendment 
when there is nothing on the face of tht? paper to give assurance that it  
received the sanction of the clerk before it  was delivered to the sheriff to 
be served, since in such event it  is not a defective summons but no sum- 
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mons a t  all. Voluntary appearance dispenses with the necessity of sum- 
mons and cures any defect. 

6. Pleadings Q 10- 
Where a counterclaim is not served on the party sought to be charged 

its allegations are  deemed to be denied, and this rule applies to a cross 
action against a codefendant a s  well as  one against plaintiff. G.S. 1-140. 

6, Taxation § 40c- 
Where, in a n  action by a county to foreclose a tax lien under G.S. 105-414, 

a municipality made a defendant elects to file a cross action against the 
tax debtor for taxes due it, G.S. 105-391 ( j ) ,  its answer must be served on 
the tax debtor, since otherwise the tax debtor would have no legal notice 
thereof requiring him to defend. 

7. Judgments  § 9- 

The clerk has jurisdiction to enter a default judgment only in those 
instances enumerated by statute, G.S. 1-209, and he may not enter such 
judgment if issues of fact a re  raised by the pleadings either by express 
denial or denial by implication of law arising from failure to serve a cross 
action upon the party sought to be charged. G.S. 1-174, G.S. 1-273, G.S. 
1-171. 

8. Judgments  § 27b- 

Where the court entering a judgment is without jurisdiction, the judg- 
ment is void and a nullity. 

9. Same: Courts 8 2: Judgments  § l& 
Notice and a n  opportunity to be heard a re  prerequisites of jurisdiction, 

and jurisdiction is a prerequisite of a valid judgment. 

10. Judgments  § 17a- 
The judgment of a court draws its life and vitality from the judgment 

roll. 

11. Taxation § 40g- 
I t  is  the duty of the purchaser of a tax title to investigate or cause to 

be investigated all sources of title, and where the judgment roll in a tax 
foreclosure by a county discloses that  the municipality from which tax 
title was derived failed to serve its counterclaim for taxes upon defendant 
tax debtor, the purchaser is charged with notice of this fatal defect of 
jurisdiction in the rendition of a default judgment for the municipal taxes. 

APPEAL b y  plaintiff f r o m  Grady,  Emergency Judge, November Term, 
1951, LENOIR. Reversed. 

Civil action t o  remove cloud f r o m  title t o  real  property. 
O n  22 December 1948 plaintiffs were the  owners of a t rac t  of land i n  

the  C i t y  of Kinston,  Lenoir County. O n  1 2  F e b r u a r y  1949, the  sheriff 
of Lenoir County served on them a n  unsigned summons dated 22 Decem- 
ber 1948, together with a complaint captioned "Lenoir County  v. Joshua  
Boone and  wife Rosa L. Boone" and  cer tain other  named defendants 
including the C i t y  of Kinston. Service was likewise h a d  on the  C i t y  of 
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Kinston on the same date. The complai.nt served on the plaintiffs herein 
alleged a cause of action for the foreclosure of the ta.x lien of the county 
for the year 1938. I t  alleged that taxes were also due for the years 1928 
to 1937, both inclusive, and the years 1939 to 1947, both inclusive. 

On 28 January 1949, prior to the service of summons on it and prior 
to the delivery of the summons to the sheriff for service. the defendant 
city filed an answer in which i t  admitted the allegations of the complaint 
and pleaded a cross action against the defendants Boone for the fore- 
closure of its tax lien for the year 1938. I t  further alleged that taxes 
on said property for the years 1926 to 1937 and from 1939 to 1947 were 
due and unpaid. I t  prayed that said taxes be adjudged a lien on said 
property and that a commissioner be appointed "as prayed in the com- 
plaint" to make sale of said property and apply the proceeds to the pay- 
ment of said liens. This answer was not served on the defendants Boone. 

The defendants Boone (plaintiffs herein) paid all taxes due the plain- 
tiff county in said foreclosure action except the taxes for the year 1947. 

On 9 April 1951 defendant city filed an affidavit for service of sum- 
mons on the individual defendants other than plaintif's herein and service 
on said defendants by publication was duly had. 

On 25 June 1951 the clerk entered an interlocuto:ry order, on motion 
of counsel for defendant city, appointing a commissioner and directing 
a sale of the property to satisfy the tax liens of said city. I n  this order 
the clerk found as a fact "that, all matters and things in controversy on 
the part of the plaintiff Lenoir County have been settled, except for taxes 
due Lenoir County for the years 1947, 1948, 1949, 1!150 and 1951." He  
further found "that the defendant City of Kinston is (entitled to have said 
lands condemned for foreclosure and sale for the satisfaction of its said 
tax lien for the year 1938, and for the payment and satisfaction of all 
other taxes, with penalties . . ." 

:He thereupon, on motion of counsel for said city, adjudged: 
(1) "That the Answer of the defendant City of Kinston herein filed 

and each and every allegation thereof be, and the same is hereby taken for 
admitted and confessed by the defendants and each of them." 

(2)  That defendant city have and recover judgment in  the amount of 
the taxes alleged to be due together with interest, etc., especially for 
$25.54 for taxes due for the year 1938. 

(3)  That said taxes for the year 1938 constitute a lien upon said prop- 
erty and that the defendant city has a lien for all taxes listed in the certifi- 
cate filed by it. 

(4)  That said land is condemned for the payment of said liens and the 
lien of Lenoir County, and 

(5) That all right, title, etc., of the tax debtor and 1.he other individual 
defendants are forever foreclosed. 
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A commissioner was appointed with directions that he sell said land 
for the satisfaction of said liens as therein provided. 

The commissioner sold the land as therein directed. Said sale was 
confirmed by order entered 9 August 1951 and the commissioner executed 
his deed to the purchasers, the defendants herein, on the same date. 

On 11 September 1951 plaintiffs instituted this action to remove the 
cloud cast upon their title by said commissioner's deed. 

When the cause came on for trial in the court below the parties waived 
trial by jury and submitted the cause to the judge to find the facts and 
render judgment on the facts found and the judgment roll in the fore- 
closure action. 

The court found certain facts including the finding that plaintiffs were 
guilty of laches in failing to defend said action and concluded: 

(1) That there is no incurable defect in the summons; 
( 2 )  That the judgment roll discloses jurisdiction of the parties and 

the subject matter of the foreclosure action; and 
( 3 )  That defendants herein are fully protected by the judgment en- 

tered in the foreclosure action. 
I t  thereupon adjudged that defendants are the absolute owners of the 

locus and are elltitled to the immediate possession thereof together with 
rent at $10 per month and the cost of the action. Issuance of a writ of 
assistance was directed. 

Jones ,  Reed & Gri,f in for p l n i n t i f  appellants.  
H .  F r a n k  Owens  and  J .  H a r ~ e y  T u r n e r  for de fendan t  appellees. 

BARNHILL, J. The sheriff of a county must report delinquent tax- 
payers on the first Monday in April next after the year in which the tax 
was assessed, and he must sell the land of the delinquent taxpayers to 
satisfy the taxes due on the first Monday of the following May. The 
requirement is the same as to cities and towns except that the report is to 
be made on the second Monday in April and the sale had on the second 
Monday in May. G.S. 105-387. 

Upon making sale of the land of a delinquent taxpayer, the sheriff is 
required to issue to the purchaser a tax sale certificate. G.S. 105-388. 
However, if the taxing unit becomes the purchaser, the certificate is issued 
only at  its election. 

There are two distinct alternate methods provided by statute for the 
foreclosure of a tax sale certificate or the lien evidenced thereby. 

1. After the land has been sold by the sheriff and a certificate of sale 
has been issued, the purchaser may institute an action to foreclose the lien 
evidenced by the certificate. G.S. 105-391. This section of the Code 
provides the regulations and procedure respecting an action instituted 
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pursuant to this method. Among these are the requirements (a )  that 
any other taxing unit having tax or assessment liens must be made party 
defendant unless such other taxing unit joins as a party plaintiff, and 
(b)  if the claim of the plaintiff is satisfied while the action is pending, the 
defendant taxing unit may continue the action to final judgment for the 
satisfaction of its own lien alleged in its answer. 

2. Under G.S. 105-392 the taxing unit may file in the office of the clerk 
of the Superior Court a sheriff's certificate of sale of land to satisfy taxes. 
Thereupon, the clerk must docket the certificate upon his judgment 
docket. I t  then has the full force and effect of a judgment, and execution 
may issue thereon against the property of the tax debtor. 

These two sections of the Code are parts of General Statutes, ch. 105, 
art. 27; and G.S. 105-393, 394, and 395 relate to both methods. 

General Statutes, ch. 105, art. 32, provides still another method or pro- 
ceeding for the foreclosure of the lien created by the assessment of a tax 
which is not dependent upon a sale by the sheriff and is not bottomed on 
a tax sale certificate. This method, which is the oldest now in existence, 
is expressly preserved as an alternate method for the foreclosing of tax 
liens in G.S. 105-395, with the proviso, however, that the provisions of 
subsections ( f )  to (v) inclusive of G.S. 105-391 shall apply in any such 
foreclosure action brought under G.S. 105-414. 

G.S. 105-414 (formerly C.S. 7990) is a part of G:eneral Statutes, ch. 
105, art. 32, and provides that any taxing unit mag. institute an action 
to foreclose its tax lien. This action is founded on the original tax lien 
and not uDon a tax certificate of sale as in the other two alternate meth- 
ods. when  the action is instituted under this provis:ion of the statute, it 
must be conducted as in case of a foreclosure of a mortgage. 

G.S. 105-408 provides that in all judicial sales had to satisfy tax liens, 
the judgment shall provide for the payment, out of the procekds of sale, 
of all taxes then assessed upon the property and rernaining unpaid and 
for the payment of such sums as may be required to redeem the property 
if it has been sold for taxes and such redemption can be had. New 
Hanover County v. Whiteman, 190 N.C. 332, 129 S:E. 808. Thus while 
the action is to foreclose a specific lien, the object is to assure the payment 
of all tax liens on the property in one action, so that the purchaser will 
obtain title free of any lien for taxes assessed at  any time before final 
judgment. 

The complaint in this action makes no reference to a sale by the sheriff 
or to a tax sale certificate. I t  is an action to foreclose the original lien 
under the provisions of G.S. 105-414, and shall be conducted as in case 
of a foreclosure of a mortgage, as modified by G.S. :105-395. 

The plaintiffs, who were the tax debtor  defendant.^ in the foreclosure 
action assert that the foreclosure judgment entered in the action is void 
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fo r  the reason the purported summons was not signed by the clerk of the 
Superior Court; did not issue out of his office; and service thereof did 
not subject them to the jurisdiction of the court. 

The statute, G.S. 1-89, provides for the issuance of a summons in a civil 
action. One of its specific requirements is that the summons shall be 
signed by the clerk. I s  his failure to do so a fatal  defect which renders 
the service thereof ineffectual and a judgment entered in  the cause void 
and of no effect 2 On this question we have two distinct lines of decisions. 

I n  Hoolcer c. Forbes, 202 N.C. 364, 162 S.E. 903, we held that  the 
failure of the clerk to conlply with the requirement that  a summons must 
be signed by him, G.S. 1-89, is a defect which may be waived by a general 
appearance and may therefore be remedied by amendment under G.S. 
1-163. Henderson  v. G r a l ~ u m ,  84 S.C .  496 ; P i e r c y  v. W a t s o n ,  118 N.C. 
976, and L a n d  B a n k  c. Aycock ,  223 N.C. 837, 28 S.E. 2d 494, are to like 
effect. 

On the other hand. in Redrnond 2.. N u l l e n a x .  113 N.C. 505. this Court 
held that the failure of the clerk to sign the summons in that case was 
fatal  and the judgment entered in the case was void. See also Anno. 
30 A.L.R. 717; 42 A.J. 12. see. 10. 

Even so, a careful consideration of these decisions discloses that  there 
is n o  real conflict or inconsistency. The Court, i n  a well-considered 
opinion in  the R e d m o n d  case, discusses the question and states the con- 
trolling rule which has been consistently followed by this Court. I t  may 
be briefly summarized as follows : 

I f  the clerk fails to sign a summons, the defect may be cured by amend- 
ment if there is evidence ur)on the face of the summons itself that i t  
emanated from the proper ofice and was intended to bring the defendant 
into court to answer a complaint of the plaintiff. That  is, if the paper 
bears internal evidence of its official origin and of the purpose for  which 
i t  was issued, i t  comes within the definition of original process and may 
be amended by permitting the clerk to sign n u n c  pro t u n c  as provided by 
G.S. 1-163. This rule is subiect to the limitation that  such alteration of 
the record must not disturb or impair any intervening rights of third 
parties. 

I f ,  however, there is nothing upon the face of the paper which stamps 
upon i t  unmistakably an  official character, i t  is not a defective summons 
but no summons a t  all-"no more than one of the usual printed blanks 
kept by the clerks of the courts." The curative power of amendment may 
not be invoked when there is nothing upon the face of the paper to give 
assurance that i t  received the sanction of the clerk before i t  was delivered 
to the sheriff to be served. This rule is cited with approval in  Land Bank 
v. Aycock ,  supra ,  and P i e r c y  v. W a t s o n ,  supra.  
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Thus, when the paper bears the seal of the clerk and there is evidence 
it actually emanated from the clerk's office, L a d  Ba~zk  v. Aycock, supra; 
Henderson v. Graham, supra, or the jurat of the clerk and his signature 
appear below the cost bond, Hooker v. Forbes, supra, the paper bears 
internal evidence of its official character and the defect may be cured by 
amendment. When i t  does not bear some such e d e n c e ,  i t  is void and 
not subject to amendment. Redmond v. X u l l e w z ,  supra. 

Incidentally, in appraising the rule, we must bear in mind that we are 
not here dealing with a case in which the defendant voluntarily appeared, 
for voluntary appearance dispenses with the necessit:~ of summons. Wil- 
liams v. Cooper, 222 N.C. 589, 24 S.E. 2d 484. This is the underlying 
philosophy of some of our decisions wherein amendment of process was 
allowed. 

Applying the rule as approved in these decisions, we might well hold 
that there was no summons issued in this cause and the judge was without 
authority to ~ e r r n i t  the clerk to sign the paper which purports to be a 
summons nunc pro tunc. Be that as it may, we prefer to rest decision 
on other grounds, to wit: 

(1)    he clerk mas without authority to sign a default judgment i n  
favor of the defendant City of Kinston on its cross action; and 

(2) Said judgment was signed and the property foreclosed without 
legal notice to its codefendants, the plaintiffs herein. 

I f  a counterclaim is pleaded against a plaintiff and no copy of the 
answer containing such counterclaim shall be sen-ed ilpon the plaintiff or 
his attorney of record, such counterclaim shall be deemed to be denied as 
surely as if plaintiff had filed a reply denying the same. G.S. 1-140; 
Lumber Company v. Welch,  197 N.C. 249, 148 8.E. 250; Hiller v. 
Grhzsley, 220 N.C. 514, 17 S.E. 2d 642; Mcln tod~ .  P. & P. 715, see. 
637. While this statute uses the word "plaintiff," its purpose and intent 
is to withhold from a defendant any right to a judgment by default on 
any counterclaim until and unless he gires the alleged debtor legal notice 
of his claim. We may concede that the defendant City of Einston had 
the right to plead the counterclaim against these defendants set out in its 
answer in the foreclosure action. G.S. 105-391 ( j ) ,  395. Even so, the 
philosophy underlying the statute, G.S. 1-140, requirts that the rule there 
prescribed be applied to a cross action by one defendant against a co- 
defendant. 

Independent of the statute, simple justice would deny to such defend- 
ant the right to obtain against a codefendant a judgment by default on 
a cross action of which he had no legal notice. R e  is summoned to court 
to answer the complaint of the and he is under no legal duty to 
examine the answer of a codefendant to discover whether perhaps there 
is still another claim there asserted against him. 
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If  the defendant taxing unit, in an action such as this, intends to prose- 
cute its claim irrespective of the disposition of plaintiff's cause of action 
as authorized by G.S. 105-391 ( j ) ,  it must give its codefendant tax debtor 
notice thereof so that he may defend if he so elects. 

The clerk of the ~uperioE Court possesses very limited jurisdiction to 
enter judgments in civil actions. Cook v. Bradsher, 219 N.C. 10, 12 S.E. 
2d 690; High  v. Pearce, 220 K.C. 266, 17 S.E. 2d 108; Moore v. Moore, 
224 N.C. 552, 31 S.E. 2d 690. He  may exercise in such cases only such 
jurisdiction as is provided by statute. While he is vested with authority 
to enter judgments by default in certain cases, G.S. 1-209, G.S. 105-391 
(m), his jurisdiction is limited to the specific instances enumerated in the 
statute. Johnston County z.. Ellis, 226 N.C. 268, 38 S.E. 2d 31; Beaufort 
County 41. Bishop, 216 N.C. 211,4 S.E. 2d 525; Cook v. Bradsher, supra; 
H i g h  v. Pearce, supru; .Moore v. Moore, supra. 

When issues of fact are raised by the pleadings, he must transfer the 
cause to the civil issue docket. G.S. 1-171, 174, 273. Bnd where an 
answer containing a counterclaim is not served, the allegations in the 
answer are to be dealt with as if denied by reply or further answer of the 
alleged debtor. h-ussler v. Tinsley,  198 N.C. 781, 153 S.E. 411; Law- 
rence v. H e a v n e ~ .  232 K.C. 557, 61 S.E. 2d 697; S imon  v. 1Masters, 192 
X.C. $31, 135 S.E. 861 ; Lztmber Company  v. Welch,  supra. 

So then, a judgment entered by a clerk in a mortgage foreclosure action 
based in part on evidence offered, Johnston County v. Ellis, supra, or in 
any foreclosure action under G.S. 105-414, on a day other than as author- 
ized by statute, Beuufort County v. Bishop, supra, or in a dower allot- 
ment proceeding affecting land outside his county, High  v. Pearce, supra, 
or where he must find facts as a basis for his judgment, Moore v. Moore, 
supra, or in a case not specified by statute, Cook v. Bradsher, supra, his 
judgment is void and of no effsct. 

"A lack of jurisdiction or power in the court entering the judgment 
always avoids the judgment. This is equally true when the court has not 
been given jurisdiction of the subject-matter, or has failed to obtain 
jurisdiction on account of a lack of service of proper process." (cases 
cited) "A void judgment is not a judgment and may always be treated 
as a nullity . . . it has no force whatever; it may be quashed ex mero 
motu." Clark v. Homes,  189 N.C. 703, 128 S.E. 20. 

Notice and an opportunity to be heard are prerequisites of jurisdiction, 
and jurisdiction is a prerequisite of a valid judgment. Comrs. of Rox- 
boro v. Bumpass, 233 N.C. 190, 63 S.E. 2d 144, and cases cited. The 
judgment roll in the foreclosure action fails to disclose compliance with 
these essential requirements of due process. 

Counsel for defendants assert in their brief that to require title ab- 
stracters to examine the judgment roll in judicial sales and deny them 
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the  r igh t  t o  rely on t h e  recitals i n  t h e  judgment  of foreclosure a n d  decree 
of confirmation would place a n  unreasonable burden on  them a n d  rob t h e  
judgment  and  decree of the  integri ty  to  which they a r e  entitled. B u t  
the  judgment  of the  court  d raws  i ts  l i fe  a n d  vi tal i ty  f r o m  the  judgment  
roll, Powell v. Turpin, 224 X.C. 67, 20 S.E. Bd 26, a n d  a n y  abstracter  
who overlooks th i s  fac t  takes a g rave  risk, the  consequences of which h e  
o r  his  client mus t  bear. 

"I t  is t h e  d u t y  of one who would purchase a t a x  title t o  investigate, o r  
cause to  be investigated, all  sources of tit le 'and if he  f a i l  to  d o  so, it is 
his  folly, against which the  law, t h a t  encourages n o  negligence, will give 
n o  relief. Foy v. Haughfon, 8 5  N.C. 169.' " Wilmington v. Merrick, 
234 N.C. 46 ; Quevedo v. Deans, 234 N.C. 618. 

T h e  question whether  these defendants a r e  subrogated t o  a n y  r igh t  of 
the  C i t y  of Kinston to prosecute a foreclosure action f o r  the collection 
of taxes paid i t  out of the  proceeds of sale is not presented f o r  decision 
on this  record. 

T h e  judgment  entered i n  the  court  below is 
Reversed. 

(Filed 16 April, 1952.) 
1. Evidence §§ 17, 30a- 

Where defendants introduce a photostatic copy of a n  instrument intro- 
duced by plaintiff and such photostatic copy is admitted by the court, not 
a s  substantive evidence, but merely for the purpose of illustrating the testi- 
mony of a witness, defendants a re  not estopped from attacking the authen- 
ticity or due execution of the original instrument. 

2. Wills 8 28a- 
Where a will is attacked solely on the ground that the signature thereto 

was not the genuine signature of decedent. testimony of a witness of a 
conversation with deceased shortly before the execution of the instrument, 
introduced for the purpose of showing deceased's m ' a t a l  capacity to make 
a will, is incompetent a s  irrelevant to the issue. Further, such testimony 
would be incompetent on the question of mental cclpacity if decedent, in 
the conversation, in no way expressed an intention 1:o make a will. 

3. Appeal and  Error 8 8- 

An appeal will be determined in accordance with theory of trial in the 
lower court. 

4. Evidence 8 46b- 
A handwriting expert may give his opinion as  to the genuineness of a 

signature upon a n  instrument, based upon comparison of such signature 
with the signature appearing on various checks identified by witnesses as 
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being genuine, without offering the checks in evidence. This rule was not 
altered by G.S. 8-40. 

5. Wills § 25: Appeal and Error 8 391- 
In an action attacking a paper writing solely on the ground that the 

signature thereto was not the genuine signature of deceased, it is error for 
the court to charge the jury as to what disposition would be made of 
decedent's property in the event the paper writing was not upheld, since 
this matter is irrelerant to the issue, but where the instruction is in re- 
sponse to the argument of counsel on both sides upon the matter the error 
is invited and will not be held prejudicial. 

6. Appeal and Error § 6c (6)- 
Misstatement of the contentions of a party must be brought to the trial 

court's attention before the case is flnally given to the jury so that it may 
be corrected. 

7. Appeal and Error § 2 9 -  
Assignments of error not brought forward and argued in the brief will 

be taken as abandoned. Rule of Practice in the Supreme Court No. 28. 

APPEAL by propounder from Phillips, J.,  October Term, 1951, of 
C-~LDWELL. 

Issue of devisazd cel non decided in favor of caveators. 
W. H. McGowan, a resident of Caldwell County, Nor th  Carolina, died 

on 6 April, 1951, leaving no lineal descendants. Lois Sanders McGowan, 
widow of W. H. McGowan, presented to the Clerk of the Superior Court 
of Caldwell County a paper writing purporting to be the last will and 
testament of her late husband, which paper writing was duly admitted to 
probate in common form on 14 May, 1951. This paper writing purports 
to bequeath and d e ~ i s e  to Lois Sanders McGowan the entire estate of 
W. H. McGowan, deceased. 

The brothers and sisters of R. H. McGowan, deceased, filed a caveat 
to said purported \ d l  on 10 August, 1951, alleging that  the paper writing 
admitted to probate in common form was not the last will and testament 
of the said TV. H. McGowan. Two issues were submitted to the jury and 
answered as f o l l o u ~  : 

"1. Was the paper writing offered for probate as the last will and testa- 
ment of W. R. McGowan cigned by W. H. McGowan and executed ac- 
cording to law ? Answer : No. 

"2. I s  the paper writing propounded by Mrs. Lois Sanders McGowan 
and erery part  thereof the last u 4 l  and testament of W. H. McGowan, 
deceased ? Answer : No." 

From the judgment on the verdict the propounder appeals and assigns 
error. 

Wil l iams  & Mrhisnnnt and W.  H.  Strickland for propounder, appellant. 
James C .  Farthing and Mull ,  Pat ton  & Craven for caveators, appellees. 
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DENNY, J. The trial below resolved itself into an inquiry as to 
whether the signature appearing on the paper writing offered for probate 
in solemn form, as the last will and testament of W. H. McGowan, was 
or was not his genuine signature, there being no contention that the signa- 
ture was affixed by anyone authorized by him to sign his name thereto. 
The evidence was conflicting on this question. Eren so, there was ample 
evidence to support the verdict of the jury. Consequently, the verdict 
should be upheld unless some prejudicial error was committed in the 
course of the trial. 

The propounder offered in evidence the original paper writing which 
had been probated in common form, as the last will and testament of 
W. H. McGowan. This instrument was admitted and marked, "Pro- 
pounder's Exhibit 9." Thereafter, the caveators offered evidence to the 
effect that they had caused a photographic copy of propounder's Exhibit 
A to be made in the presence of the Assistant Clerk of the Superior Court 
of Caldwell County, and offered such copy in evidence. The propounder 
objected to its admission, whereupon the court overruled the objection 
and instructed the jury as follows: ". . . the photographic copy of the 
instrument that careators offer in evidence is not tc be considered by you 
as substantive evidence. I t  is only admitted for the purpose of illustrat- 
ing the testimony of the witness, and you will receive it only in its illus- 
trative effect, and not as substantive evidence." 

The handwriting expert, who was a witness for the caveators, testified 
that he took the photographic copy of propounder's Exhibit A to his 
office in Charlotte and used it in making a comparison of the signature 
appearing thereon with the genuine handwriting sf JV. H. McGowan; 
that he also examined propounder's Exhibit d and the signatures on 
various checks identified hy the witnesses who testified the signatures on 
the checks were in the genuine handwriting of W. 'R. McGowan, and, in 
his opinion, the signature appearing on propounder's Exhibit A was not 
the genuine signature of W. H. McGowan. 

The propounder now takes the position that since the caveators did not 
offer the photographic copy of propounder's Exhihit A for the purpose 
of attack or impeachment, they are bound by it to the same extent as if 
they had offered the original instrument without qualification. The pro- 
pounder contends that by offering in evidence a photograpic copy of the 
propounder's Exhibit A, the caveators are estopped from denying the 
authenticity, or the due execution of the original instrument. The con- 
tention is untenable. 

A photographic or photostatic copy of an instrument or document is 
nothing more than a photograph of it. And in this jurisdiction, photo- 
graphs, when properly authenticated, are competent for use in illustrating 
or explaining the testimony of a witness, but may not be admitted as 
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substantive evidence. Hence, the photograph of propounder's Exhibit A 
was admissible only for the restricted use specified by the tr ial  judge. It 
was not admitted as substantive evidence. S. v. Gardner, 228 N.C. 567, 
46 S.E. 2d 824; 8. v. Mays, 225 N.C. 486, 35 S.E. 2d 494; S. v. Miller, 
219 K.C. 514,14 S.E. 2d 522; Coach Co. v. Lee, 218 N.C. 3 2 0 , l l  S.E. 2d 
341; Pearson v. Luther, 212 K.C. 412, 193 S.E. 739; .Kelly v. Granite 
Co., 200 N.C. 326, 156 S.E. 517; Elliott v. Power Co., 190 K.C. 62, 128 
S.E. 730; S. v. Jones, 175 N.C. 709, 95 S.E. 576; Pickett v. R. R., 153 
N.C. 148, 69 S.E. 8 ;  Ilatnpton v. R. R., 120 N.C. 534, 27 S.E. 96, 35 
L.R.A. 808. 

Assignment of error No. 49 is bottomed on the exception to the refusal 
of the court to admit the testimony of one of propounder's witnesses with 
respect to  certain conversations the witness had with W. H. McGowan 
several months prior to his death. The testimony of the witness was 
taken in the absence of the jury and excluded by the court. The substance 
of i t  was to the effect that  W. H. McGowan visited the office of the witness 
in the late summer or early fall of 1950; that  he said he wanted his 
advice; that  some of his real property was in his name alone, and some 
of i t  was in his wife's name and he wanted his wife to have all his prop- 
erty if she survived him. H e  asked him what was the best thing to do. 
The witness said:  "I told him the best thing to do was to make a will." 
Two or three months later, toward the end of 1950, Mr. W. H. McGowan 
again raised this same question and expressed the desire for his wife to 
have all his property if she survived him. The witness said : "I told him 
in my opinion the best thing to do was to make a will." At no time, how- 
ever, during these conversations, according to this witness, did Mr. Mc- 
Gowan express any intention to  make a will. 

The propounder insists that this evidence was competent on the ques- 
tion of Mr. McGowan's mental capacity to make a will. There are two 
reasons why the evidence was not adrnissible: (1)  Mr. McGowan never 
expressed any intention to make a will. "A statement of a decedent 
which cannot be conceived as referring to an  instrument propounded as 
his will is not admissible upon any theory that  i t  is a demonstration which 
reveals his intent to make a testamentary disposition by the instrument." 
57 Am. Jur. ,  Wills, section 896, page 591. See I n  re Will of Ball, 225 
N.C. 91, 33 S.E. 2d 619. ( 2 )  The mental capacity of W. H. McGowan 
was not challenged in the trial below. 

Where the caveat to  a will is duly filed and on the trial the sole question 
is whether the signature to the will is or is not the genuine signature of 
the purported testator, an exception to the exclusion of evidence on the 
ground that  such evidence was admissible on some questions not consid- 
ered or presented in the tr ial  below, is without merit. In re Efirds Will, 
195 N.C. 76, 141 S.E. 460. "A party is not permitted to t r y  his case in  
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IN BE WILL OF MCGOWAN. 

the Superior Court on one theory and then ask the Supreme Court to 
hear it on another and different theory." Shipp v. Stage Lines, 192 N.C. 
475, 135 S.E. 339; Warren v. Susman, 168 N.C. 457, 84 S.E. 760; Hen- 
do.n v. R. R., 127 N.C. 110, 37 S.E. 155; Allen v. R. R., 119 N.C. 710, 
25 S.E. 787. 

The propounder assigns as error the admission clf opinion evidence as 
to the genuineness of the signature of W. H. McGowan, derived from 
comparison of his handwriting on the purported will with that appearing 
on various checks identified by witnesses as being in his genuine hand- 
writing, without offering the checks in evidence. 

Prior to the enactment of Chapter 53, Public Laws of 1913, C.S. 1784, 
now G.S. 8-40, a qualified witness was permitted to make a comparison 
of a disputed writing with one whose genuineness was admitted or not 
denied. But no comparison was permissible when the proposed standard 
was itself disputed or evidence was required to establish its genuineness. 
Boyd v. Leatherwood, 165 N.C. 614, 81 S.E. 1025; Tunstall v. Cobb, 109 
N.C. 316,14 S.E. 28. And in those cases, where the comparison of hand- 
writing was permissible under the law, a paper containing the admitted 
genuine signature was not required to be introduced in evidence to author- 
ize its comparison by a qualified witness with a signature the genuineness 
of which was in issue. Abemethy v. Yount, 138 N.C. 337, 50 S.E. 696. 
We do not construe the statute G.S. 8-40, which was enacted after the 
above decision was rendered, to change the rule in this respect. The 
statute, however, did change the rule of evidence so as to permit the com- 
parison of a disputed writing with any writing proved to the satisfaction 
of the judge to be genuine, and to permit such writing and the evidence 
of witnesses respecting the same to be submitted to the court and jury as 
evidence of the genuineness or otherwise of the writing in dispute. But 
we do not construe the statute to prevent a comparison of a disputed 
writing with any writing proved to the satisfaction of the judge to be 
genuine, unless such genuine writing is introduced in evidence. Aber- 
nethy v. Yount, supra; 32 C.J.S., Evidence, Section 617 (a) ,  page 467. 

I t  appears from the record that the attorneys for the propounder and 
the caveators, in their arguments to the jury, discussed what disposition 
would be made of the estate of W. H. McGowan in the event the will 
under consideration was declared invalid. Whereupon, the court in its 
charge to the jury stated that since there had been arguments on both 
sides about what would become of the estate of W. H. McGowan, in the 
event the will was held to be invalid, in order for the jury to know what 
the law says about that, and for that purpose only, the court would in- 
struct the jury as to what the statute provided. Thereupon the court 
proceeded to read to the jury section 3- of the Statute o f  Distribution, 
which is as follows: "If there is no child nor legrtl representative of a 
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deceased child, then one-half of the estate shall be allotted to the widow, 
and the residue be distributed equally to  every of the next of kin of the 
intestate, who are in equal degree, and to those who legally represent 
them. The court then said: "And, in addition thereto, the widow would 
be entitled to dower in real estate." 

The propounder challenges this instruction on the following grounds : 
(1)  That  the jury was not informed that  the Statute of Distribution 
applies only to personal property; (2)  that  the court failed to define the 
meaning of the word "dower"; (3 )  that  the charge as to the disposition 
of the estate, in the event the d l  was declared invalid, amounted to an  
intimation on the par t  of the judge that  he felt the will should be set 
aside. 

The question as to what disposition mould be made of W. H. McGow- 
an's estate, in the event his purported will was held to  be invalid, was 
not a question for the consideration of the jury on the facts disclosed on 
this record, and the jury should have been so instructed. There was no 
unnatural disposition of the testator's property in the purported will, 
making such disposition a proper subject of comment. I n  re  Burns' W i l l ,  
121 N.C. 336, 28 S.E. 519. However, we think the error now complained 
of falls under the category of invited error and will not be held as preju- 
dicial on this record. Johnson v. Sidbury ,  226 S.C.  345, 38 S.E. 2d 82;  
Carruthers v. R. R., 218 N.C. 377, 11 S.E. 2d 157; K e l l y  v. Trac t ion  Co., 
132 N.C. 368, 43 S.E. 923. Noreover, the grounds upon which the pro- 
pounder challenges the instruction given are without merit. 

The assignments of error Kos. 67, 70, 71, 72, 73, and 74 are directed 
to those portions of the charge containing the contentions of the caveators. 

I t  is well settled that  if the trial judge in charging the jury fails to  
state the contentions correctly, i t  is the duty of the aggrieved party to 
call such failure to his attention before the case is finally given to the 
jury so that  i t  may be corrected. McIntosh, N.  C. Procedure and Prac- 
tice, section 580, page 642 ; Dickson v. Coach Co., 233 N.C. 167, 63 S.E. 
2d 297; Shipp ing  Lines 1 % .  170ung, 230 N.C. 80, 5 2  S.E. 2d 1 2 ;  IS. v. 
M c N a i r ,  226 N.C. 462, 38 S.E. 2d 514; Switzerland Co. v. H i g h w a y  
Corn., 216 N.C. 450, 5 S.E. 2d 327; H a y e s  v. Feryuson, 206 N.C. 414, 
174 S.E. 121;  S .  v. Johnson, 193 R.C. 701, 138 S.E. 1 9 ;  W a l k e r  v. B u r t ,  
182 N.C. 325, 109 S.E. 43 ;  Sears 21. R. R., 178 N.C. 285, 100 S.E. 433; 
H a r d y  v. Mitchell,  161 N.C. 351, 77 S.E. 225. 

The remaining assignments of error, fifty-eight in number, have not 
been brought forward and argued in the brief and mill, therefore, be taken 
as abandoned. Rule 28, Rules of Practice in the Supreme Court, 221 
N.C. 563. 

Upon a consideration of the entire record, in our opinion, no error of 
sufficient merit to warrant  a new tr ial  has been shown 

N o  error. 
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STATE v. THEODORE BIRCHFIELD, D. W. BIRCHITIELD, AND LEROY 
BIRCHFIELD. 

(Filed 16 April, 1952.) 
1. Criminal Law 8a- 

A principal in the first degree is one who actually commits the offense 
with his own hand. 

2. Criminal Law 8 S k D e A n i t i o n  of principal i n  second degree. 
A principal in the second degree is one who is actually or constructively 

present when a n  offense is committed by another and who aids or abets 
such other in the commission of the off'ense, and while the mere presence 
of a bystander a t  the scene does not constitute him a principal in the 
second degree, even though he make no edort to prevent the crime, or 
silently approve its commission or secretly intend to assist the perpetrator 
in case his aid becomes necessary, when he shares in the criminal intent 
and is present to the knowledge of the actual perpetrator for the purpose 
of giving assistance if necessary, and his presence and purpose to do so in 
fact encourages the actual perpetrator to commit the offense, he is guilty 
a s  a principal in the second degree. 

In  determining whether a person is guilty a s  a pi'incipal in  the second 
degree, evidence of his relationship to the actual perpetrator, of motive 
tempting him to assist in the crime, his presence a t  the scene, and his con- 
duct before and after the crime, a r e  circumstances to be considered. 

4. Assault § 8d- 
I n  order to sustain conviction of defendant a s  a principal under G.S. 

14-32, the State must prove that defendant committed a n  assault and bat- 
tery upon another with a deadly weapon, with intent to kill the victim of 
his violence, and did thus inflict on the person of his victim serious injury 
not resulting in death. 

6. Assault $j 1 S E v i d e n c e  held suflicient t o  be submitted t o  t h e  jury i n  this  
prosecution f o r  assault with a deadly weapon with intent  t o  kill, inflict- 
ing  serious injury. 

Defendants a re  the father-in-law and the brothers-in-law of the prose- 
cuting witness. The State's evidence tended to show that  while a prosecu- 
tion against defendants for assault on the prosecuting witness was pend- 
ing, defendants in  a car, driven by one of the brothers-in-law, met the car 
driven by the prosecuting witness in a rural section of the county, that  as  
the cars passed, the father-in-law fired two shots into the car driven by the 
prosecuting witness, that  the prosecuting witness stopped his car and 
undertook to flee, that  the driver of the other car stopped it, permitting the 
father-in-law to alight, that  the father-in-law felled the prosecuting witness 
with a shot through his body, and that  all of the defendants left in their 
car without offering aid to  the prosecuting witness who was lying on the 
ground seriously injured. Held: The evidence is suff~cient to be submitted 
to  the jury on the question of the father-in-law's guilt: a s  a principal in the 
first degree and the brothers-in-law's guilt as  principals in the second 
degree in a prosecution under G.S. 14-32. 
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6. Criminal Law § 44- 
A motion for a continuance ordinarily is addressed to the discretion of 

the trial court, and his refusal of such motion will not be disturbed on 
appeal unless the record discloses abuse of discretion or that  the refusal 
of the motion deprived defendant of his fundamental right to a n  adequate 
and fair  trial. 

7. Assault 5 12: Criminal Law 8 2 9 b  
Evidence that  some six weeks prior to the occasion in question one of 

defendants shot a t  prosecuting witness, and that the prosecuting witness 
had all of defendants arrested on a charge of assault, is held competent 
for the purpose of showing intent and motive on the part of the defendants 
in making the later assault. 

8. Criminal Law 5 50d- 
I t  appeared that  during lengthy testimony, the judge, in response to the 

witness' request, was handing him water from the only pitcher available, 
and so did not hear the solicitor's question but only the objection of de- 
fendant's counsel, and that  thereupon the court inquired whether the 
objection was to his giving the witness a drink of water. Held:  The inci- 
dent was not prejudicial. 

9. Same-- 
I t  appeared that  the witness volunteered a statement and that  the judge 

admonished him "to keep quiet until (counsel) ask you questions." Held:  
The court was merely requiring the witness to observe the rules of evi- 
dence, and the incident was not prejudicial. 

10. Criminal Law 5 8 lc  (2)- 
A new trial will not be awarded for error in the charge which is not 

prejudicial. 

11. Criminal Law 5 18e (2)- 
A misstatement of the contentions of a party must be brought to the 

trial court's attention in time to afford opportunity for correction. 

APPEAL by  defendants f r o m  Rudisill, J., and  a jury,  a t  September 
Term, 1951, of GRAHAM. 

CriminaI  prosecution upon a n  indictment charging t h a t  on 28 August,  
1951, the  defendants assaulted and  wounded Boyd J o r d a n  with a deadly 
weapon, t o  wit, a rifle, with intent  to  kill him,  and  i n  t h a t  w a y  inflicted 
upon h i m  serious i n j u r y  not resulting i n  his  death. G.S. 14-32. 

T h e  State's evidence was a s  follows: 
1. Boyd Jordan 's  wife  is the daughter  of Theodore Birchfield and t h e  

sister of D. W. Birchfield and  Leroy Birchfield. Relations between 
J o r d a n  and his wife became strained, and  they separated sometime before 
J u l y ,  1951. 

2. I n  July, 1951, Theodore Birchfield shot J o r d a n  i n  the  leg. J o r d a n  
h a d  Theodore Birchfield, D. W. Birchfield, and  Leroy Birchfield arrested 
and  charged with jointly assaulting h i m  i n  connection wi th  this  shooting. 
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The case was set for trial a t  a term of the Superior Court of Graham 
County, which was to convene 3 September, 1951. 

3. Five days before that time, ie. ,  on 28 August, 1951, an automobile 
driven by Jordan, and an automobile operated by I). W. Birchfield met 
on a highway in a rural section of Graham County. Theodore Birchfield 
and Leroy Birchfield were riding in the car driven by D. W. Birchfield. 
Theodore Birchfield was armed with a rifle. 

4. Thereupon the following events occurred in the order stated. As 
the two automobiles approached and passed each other, Theodore Birch- 
field fired two shots into the car driven by Jordan. ('One took effect in 
the windshield, and the other in the windshield strip next to the front 
door." Jordan stopped his automobile, dismounted, and undertook to flee. 
D. W. Birchfield halted his car, permitting Theodore Birchfield to alight. 
Theodore Birchfield fired a t  Jordan, who was running away. The shot 
struck Jordan "in the back and came out, his belly," felling him. Neither 
D. W. Birchfield nor Leroy Birchfield said anything while these things 
were happening. The defendants left in D. W. Birchfield's automobile 
without offering any aid to Jordan, who was lying on the ground. 

5. The wound occasioned Jordan much pain, and necessitated his con- 
finement to a hospital for a week. 

Each defendant asserted his innocence, and presented testimony tend- 
ing to establish an alibi. 

The jury found each defendant "guilty as charged in the bill of indict- 
ment," and the trial judge sentenced each defendant to imprisonment in 
the State's prison. The defendants excepted and appealed, assigning 
errors. 

Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 

R. B. Morphew and T .  M. Jenkins for the defendants, appellants. 

ERVIN, J. The defendants insist initially upon reversals on the ground 
that the action ought to have been involuntarily nonsuited as to all of 
them under the statute embodied in G.S. 15-173. Inasmuch as they have 
been convicted of the principal charge rather than of a lesser offense 
included in it, our present inquiry comes to this: Does the State's evi- 
dence suffice to show that the defendants or any of them committed a 
felonious assault and battery with a deadly weapon with intent to kill 
within the purview of the statute codified as G.S. 14-32 ? 

The State bottoms this prosecution on the theory that Theodore Birch- 
field is guilty as a principal in the first degree, and that D. W. Birchfield 
and Leroy Birchfield are guilty as principals in the second degree. 
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A principal in the first degree in an assault and battery is he who 
actually commits the assault and battery with his own hand. A principal 
in  the second degree in an assault and battery is one who is actually or 
constructively present when an assault and battery is committed by 
another, and who aids or abets such other in its commission. S. v. Minton, 
234 N.C. 716, 68 S.E. 2d 844; S. v. Allison, 200 N.C. 190, 156 S.E. 547; 
8. v. Morris, 10 N.C. 388. 

To warrant the conviction of an accused of a felonious assault and 
battery under G.S. 14-32 on the theory that he participated in the offense 
as a principal in the first degree, the State must produce evidence suffi- 
cient to establish beyond a reasonable doubt that he did these four things : 
(1)  That he committed an assault and battery upon another; (2)  that he 
committed the assault and battery with a deadly weapon; (3)  that he 
committed the assault and battery with intent to kill the victim of his 
violence; and (4) that he thus inflicted on the person of his victim serious 
injury not resulting in death. Y. v. Hefner,  199 N.C. 778, 155 S.E. 879; 
8. v. Gibson, 196 N.C. 393, 145 S.E. 772; S. v. Redditt,  189 N.C. 176, 
126 S.E. 506; 8. v. Crisp, 188 N.C. 799, 125 S.E. 543. 

This being true, the sufficiency of the State's evidence to establish the 
guilt of Theodore Birchfield on the principal charge is too evident to 
admit of dispute. 

This conclusion does not put an end to our present inquiry. D. W. 
Birchfield and Leroy Birchfield take the position that the action should 
have been involuntarily nonsuited as to them for insufficiency of evidence 
of aiding and abetting even if the State's evidence is ample to prove that 
Theodore Birchfield comnlitted a felonious assault and battery upon 
Jordan in their presence. 

The mere presence of a person at  the scene of a crime at the time of its 
commission does not make him a principal in the second degree; and this 
is so even though he makes no effort to prevent the crime, or even though 
he may silently approve of the crime, or even though he may secretly 
intend to assist the perpetrator in the commission of the crime in case his 
aid becomes necessary to its consummation. S. v. Hart,  186 N.C. 582, 
120 S.E. 345; S. v. Hildreth,  31 N.C. 440, 51 Am. D. 369. 

To constitute one a principal in the second degree, he must not only be 
actually or constructively present when the crime is committed, but he 
must aid or abet the actual perpetrator in its commission. S. v. Epps,  
213 N.C. 709, 197 S.E. 580; S. v. Davenport, 156 N.C. 596, 72 S.E. 7 ;  
S. v. Lumber Co., 153 S . C .  610, 69 S.E. 58. d person aids or abets in 
the commission of a crime within the meaning of this rule when he shares 
in the criminal intent of the actual perpetrator (8.  v. Oxendine, 187 N.C. 
658, 122 S.E. 568), and renders assistance or encouragement to him in 
the perpetration of the crime. S. v. Hoffman, 199 N.C. 328, 154 S.E. 
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314; 8. v. Baldwin, 193 N.C. 566, 137 S.E. 590. While mere presence 
cannot constitute aiding and abetting in legal contemplation, a bystander 
does become a principal in the second degree by his presence at  the time 
and place of a crime where he is present to the knowledge of the actual 
perpetrator for the purpose of assisting, if necessary, in the commission 
of the crime, and his presence and purpose do, in fact, encourage the 
actual perpetrator to commit the crime. S. v. Williams, 225 N.C. 182, 
33 S.E. 2d 880; S. v. Johnson, 220 N.C. 773, 18 S.E. 2d 358; S. v. Hoff- 
man, supra; S. v. Cloninger, 149 N.C. 567, 63 S.E. 154; S. v. Jarrell, 141 
N.C. 722, 53 S.E. 127, 8 Ann. Cas. 438 ; S. v. Chnstain, 104 N.C. 900, 
10 S.E. 519. 

Their relationship to the actual perpetrator of the crime, the motives 
tempting them to assist in the crime, their presence at  the time and place 
of the crime, and their conduct before and after the crime are circum- 
stances to be considered in determining whether D. W. Birchfield and 
Leroy Birchfield aided and abetted Theodore Birchfield in the perpetra- 
tion of the felonious assault and battery. When these circumstances are 
appraised at  their true probative value, they suffice to show beyond a 
reasonable doubt that D. W. Birchfield and Leroy Birchfield were actually 
present when their father shot and seriously wounded Jordan with intent 
to kill him; that they both shared in their father's criminal intent; that 
D. W. Birchfield actually aided his father in the crime by stopping the 
automobile and permitting his father to fire at Jordan from a stationary 
position; and that Leroy Birchfield actually encouraged his father to 
commit the crime by being present at  the time and place of the crime to  
the knowledge of his father for the purpose of assisting, if necessary, in 
the consummation of the crime. Consequently the trial judge properly 
permitted the jury to pass upon the guilt and innocence of D. W. Birch- 
field and Leroy Birchfield. 

The defendants assert secondarily that they are entitled to a new trial 
for errors committed by the trial judge in denying their motion for a con- 
tinuance, in receiving and rejecting evidence, in disparaging them and 
their counsel in the presence of the jury, and in instiwcting the jury on 
the law of the case. 

The granting or refusing of a motion for a continuance in a criminal 
action rests largely in the discretion of the trial judge. S. v. Strickland, 
229 N.C. 201, 49 S.E. 2d 469; S. v. Culberson, 228 N.C. 615, 46 S.E. 2d 
647; S. v. Rising, 223 N.C. 747, 28 S.E. 2d 221; S.  11. Lippard, 223 N.C. 
167, 25 S.E. 2d 594. I n  consequence, a ruling of a  rial judge denying 
the motion of an accused for a continuance will not be disturbed on appeal 
unless the accused shows by the record that the denial of the motion 
amounted to an abuse of discretion or deprived him of his fundamental 
right to an adequate and fair trial. S. v. Gibson, 229 N.C. 497, 50 S.E. 
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2d  520; 8. v. Farrell, 223 N.C. 321, 26 S.E. 2d 322. The defendants 
make nb such showing in the case a t  bar. 

The defendants assign as error the receipt of the State's testimony that  
six weeks prior to the felonious assault and battery alleged in  the indict- 
ment one of the defendants shot the  rosec cut or. that  the Drosecutor had 
a l l  of the defendants arrested and charged with jointly assaulting him in 
connection with the shooting, and that  such charge was awaiting trial a t  
the time specified in the indictment. This evidence had a logical tendency 
to show intent and motive on the part  of the defendants, and consequently 
its admission was proper. 8. z.. Church, 231 K.C. 39, 55 S.E. 2d 792; 
S. v. Ozendine, 264 N.C. 325, 32 S.E. 2d 648; S. c. LePevers, 216 N.C. 
494, 5 S.E. 2d 552; S. u. Ray, 212 N.C. 725, 194 S.E. 482; Stansbury on 
Xor th  Carolina Evidence, section 92. The remaining. assignments of 

u u 

error challenging the receipt or rejection of evidence have either been 
abandoned under Rule 2d or are without substantial merit. 

The defendants claim that the trial judge disparaged them and their 
cause by an  inquiry made of their counsel and a remark directed to Theo- 
dore Birchfield. When the case on appeal is read aright, these things 
appear either expressly or impliedly: The witness stand is near the 
judge's bench. During his re-direct examination, the State's witness 
Boyd Jordan, who had been testifying a considerable time, asked for a 
drink of water. The only water in the courtroom was in a pitcher on 
the judge's desk. The judge poured some water from the pitcher into a 
glass, and handed the glass to Jordan. As he did so, the solicitor pro- 
pounded a question to the witness, and the defendants objected to it. Hav- 
ing heard the objection but not the question, the judge inquired of coun- 
sel for the defendants whether they were objecting to his "giving (the) 
witness a drink of water." Vpon being advised as to the real basis of the 
objection, the judge promptly ruled thereon. While the defendant Theo- 
dore Birchfield was testifying in his own behalf, he volunteered the state- 
ment that  he had documentarv evidence to show he was "not well." I t  
does not appear whether the solicitor objected to this incompetent state- 
ment. Be that  as i t  may, the judge admonished Theodore Birchfield "to 
keep quiet until (counsel) ask you questions." 

The judge was merely ascertaining the basis for the defendants' objec- 
tion before ruling thereon, and endeavoring to require Theodore Birch- - 
field to observe the rules of evidence. His  conduct in so doing did not 
deprive the accused of their fundamental right "to a tr ial  before an  im- 
partial judge and an  unprejudicial jury in an  atmosphere of judicial 
calm.'' S. v. Carter, 233 N.C. 581, 65 S.E. 2d 9. 

The defendants noted thirteen exceptions to the charge, ten to instruc- 
tions on the law and three to statements of contentions on the facts. All 
of the instructions on the law are substantially correct, except that  defin- 
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i n g  t h e  t e r m  ('serious injury," which is  inaccurate. Despite i t s  inaccu- 
racy, we a r e  constrained t o  hold on t h e  present record t h a t  this  par t icular  
instruct ion occasioned n o  prejudice t o  the  defendants. T h e  exceptions 
t o  t h e  statements of the  contentions present nothing f o r  review because 
t h e  defendants did no t  call  the  supposed misstatements t o  the  at tent ion of 
t h e  judge at the  t ime they were made, and  afford h i m  a n  opportuni ty to 
correct them before the  case was given to the  jury. S. v. Lambe, 232 
N.C. 570, 6 1  S.E. 2d 608. 

T h e  proceedings i n  the  Super ior  Cour t  will be upheld, f o r  there is 
i n  l a w  

N o  error. 

E F F I E  FLORENCE THOMPSON v. WESLEY THOMPSON AND WIFE, 
MRS. WESLEY THOMPSON. 

( Filed 16 April, 1952. ) 

1. Appeal and  Error § 89- 
Assignments of error not brought forward and argued in the brief a r e  

deemed abandoned. Rule of Practice in the Supreme Court No. 28. 

2. Appeal a n d  Error Q 6c (2)- 
An assignment of error, based on a general exception to the order of 

confirmation, that  the court confirmed the report of commissioners in par- 
tition notwithstanding that  the commissioners failed1 to follow directions in  
the judgment for vartition, is held ineffectual a s  a broadside exception in 
failing t o  point out in what particulars the commissioners failed to follow 
the judgment, and presents a t  most whether error of law appears on the 
face of the record. 

3. Part i t ion § 4d- 
Judgment confirming report for actual partition in accordance with the 

consent judgment theretofore entered will not be held for error on the 
ground that  the commissioners failed to take into consideration the value 
of a structure erected on the land by one party and allotted to the other, 
even though the report makes no specific reference to the structure, when 
the record discloses that  the value of the structure was, in fact, consid- 
ered by the commissioners in the division of the land. 

4. Appeal and  Error § 40d- 
Findings of fact of the trial court a re  conclusiv~e on appeal when sup- 

ported by evidence. 

5. Appeal and  Error g 6c (2)- 
An assignment of error to judgment confirming report of commissioners 

in partition proceedings on the ground that  the delay of the commissioners 
in bringing in the report resulted in prejudice to the rights of appellant, 
is held ineffectual a s  a broadside exception in failing to point out in what 
particular the delay resulted in injury. 
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6. Partition § 4d- 
The mere fact that commissioners in partition failed to file their report 

within sixty days after notidcation does not vitiate the report or preclude 
confirmation. G.S. 46-17. 

APPEAL by defendants from C'risp, Special Judge, at  October Term, 
1951, of RANDOLPH. 

Special proceeding for partition of land. 
Bfter the petition and answer were filed, consent judgment was entered 

by Judge Susie Sharp at the October Term, 1950, adjudging: (1) that 
the plaintiff and the defendant Wesley Thompson are the owners in fee 
simple as tenants in common of the land described in the petition; (2)  
that the plaintiff and the defendant Wesley Thompson each owns a one- 
half undivided interest in the land, and it was ordered that each be 
allotted his or her share in severalty. Three commissioners were named 
and designated to make the partition, with the usual direction respecting 
the assessment of owelty charges under G.S. 46-10, and with further direc- 
tion that the defendant Wesley Thompson be given credit for a chicken 
house erected by him on the premises. As to this, the judgment provides 
that in the event the portion of the property allotted to the defendant 
Wesley Thompson "shall contain the chicken house," such portion shall 
be valued without reference thereto; and in the event the defendant's 
share does not embrace the chicken house, the share allotted to him "shall 
be increased by the value of the chicken house." 

Two of the commissioners appointed by Judge Sharp declined to act 
and tendered their resignations in February, 1951. Thereafter Judge 
F. Donald Phillips, Judge Presiding at  the March Term, 1951, entered 
an order appointing two substitute commissioners, with direction that 
they act with the third commissioner previously appointed "in dividing 
the lands described in the petition filed in this cause according to the 
terms set out in the judgment signed by Her Honor Susie Sharp . . ." 

The commissioners, after partitioning the land, filed their report in 
the Clerk's office 31 July, 1951, signed by all of them. Tract No. 1, 
containing 76.20 acres, was allotted to the plaintiff, and Tract No. 2, 
containing 95.70 acres, was allotted to the defendant Wesley Thompson. 
The report makes no specific reference to the chicken house; however, 
the record indicates it is embraced in Tract No. 1 and this tract is charged 
in the report "with $535.00 to be paid to Tract NO. 2." 

The defendants in apt time filed exceptions to the commissioners' re- 
port, the perticent exceptions being in substance as follows: (1)  ('For 
that the allotments, . . . notwithstanding the charge of $535.00 against 
Tract No. 1 . . . are not equal in value." (2 )  "For that the report . . . 
fails to show (that) the value of the chicken house erected by the defend- 
ants . . . was taken into consideration . . ." ( 3  and 4) That the com- 
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missioners failed to make their report within 60 days after notification 
of their appointment as required by G.S. 46-17 ; that during the period of 
delay the commissioners, as a result of outside influence, changed their 
first decision on the location of the divisional line between the two shares, 
to the prejudice and injury of the defendants. 

Thereafter it was stipulated and agreed by the attorneys for the parties 
that Judge H.  Hoyle Sink should hear the exceptiors at  the September 
Term, 1951, but as it turned out the case was not reached or heard at 
that term. 

The cause came on for hearing on the exceptions ai, the October Term, 
1951. Both sides offered evidence, at the conclusion of' which Judge Crisp 
entered the order from which the defendants now appeal. The order 
recites that '(After hearing the affidavits of both the plaintiff and defend- 
ant and the oral evidence of the defendant as to the objections and excep- 
tions filed by the defendant, the Court finds that the report filed by said 
commissioners is fair and just and should be confirmed: I t  is, therefore, 
ordered, adjudged and decreed by the Court that said report be, and the 
same is hereby confirmed. . . . And it is further ordered that the charge 
against the more valuable share and in favor of the share inferior in 
value, as shown by said report, be entered on the judgment docket as by 
law provided." 

To the signing of the order of confirmation, the defendants excepted 
and appealed to this Court, assigning errors. 

Preve t t e  & Coltrane for plaint i f f ,  appellee. 
,Sam W .  Mi l l e r  for defendants ,  appellants.  

JOHNSON, J. The agreed statement of case on appeal indicates that 
the defendants in challenging the proceedings below ;assigned five errors. 
Of these, however, only two are brought forward or1 brief. Therefore, 
the other three assignments of error, in support of which no argument is 
stated or authority cited, will be taken as abandoned. Rule 28, Rules of 
Practice in the Supreme Court, 221 N.C. 562 et seq. Rose v. B a n k ,  217 
N.C. 600, 9 S.E. 2d 2 ;  D i l l i n g h a m  v. K l i g e r m a n ,  ant(>,  298. 

The remaining assignments, 2 and 5, will be stated and discussed in 
that order : 

Ass ignment  of E r r o r  N o .  2.-Here the defendant acisigns as error "that 
his Honor confirmed the report of the Commissiont?rs notwithstanding 
the fact that the Commissioners failed to follow the orders contained in 
the consent judgment of Honorable Susie Sharp heretofore referred to, 
and the supplemental judgment of Honorable F. Donald Phillips when 
he appointed new commissioners in place of the ones who had resigned." 
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This assignment of error is supported by no specific exception-the 
only exception in the record being the general exception to the order as set 
out in the appeal entries. I t  thus appears that  the assignment of error 
is fatally defective in failing to point out i n  what particular "the Com- 
missioners failed to follow the orders" directing partition of the land. 
Hence, the assignment, like the exception appearing in the appeal entries, 
is broadside. Vestal v. Vending Xachine Exchange, 219 N.C. 468, 14  
S.E. 2d 427. I t  is elementary that  if a litigant would invoke the right 
of review, he must point out specifically and distinctly the alleged error. 
Weaver v. Morgan, 232 N.C. 642, 61 S.E. 2d 916. A t  most, then, this 
assignment presents only the question whether error of law appears on 
the face of the record. Weaver v. Morgan, supra; Bz~rnsville v. Boone, 
231 N.C. 577. 58 S.E. 2d 351. See also 8. v. Willinms, post, 429. IIere 
the defendants urge that  the report of the commissioners fails to show 
specifically that  they took into consideration the value of the chicken 
house erected by the defendant Wesley Thompson on the share allotted 
to the plaintiff as directed in the judgment of partition. Nothing else 
appearing, this might be treated as error appearing on the face of the 
record. However, i t  further appears on the record that  a t  the hearing 
below one of the commissioners, testifying as a witness for the defendants, 
said "we considered the value of the chicken house, the best I can tell, a t  
$200." The record also indicates that  while the evidence was sharply 
conflicting on the main question of equality of partition, there was sub- 
stantial evidence tending to show that  the division was fa i r  and equal. 
It is elementary that  the findings of fact by a trial court are conclusive 
on appeal if there be evidence to support them. Burnsville v. Boone, 
supra. Accordingly, while decision as to this assignment of error turns 
on failure to observe established rules of appellate procedure, nevertheless 
i t  amear s  that  the result would have been the same if the defendants had . . 
complied with the procedural requirements. 

Assignment of Error Xo. 5.-Here the assignment is "that his Honor 
was in error in confirming the report of the Commissioners when the 
evidence shows that  their unjustifiable delay in bringing in the report 
resulted in prejudice to the rights of the defendants." 

This assignment of error, like Assignment No. 2, is not supported by 
specific exception. I t  is fatally defective in that  i t  fails to point out in 
Ghat pa r t i cda r  the "delay in bringing in  the report resulted in  prejudice 
to the rights of the defendants." Therefore this assignment, also, is 
broadside and must be overruled. Weaver v. Morgan, supra; Burnsville 
v. Boone, supra. The mere fact that  the commissioners did not file their 
report within the statutory period of sixty days after notification (G.S. 
46-17) does not vitiate the report or preclude confirmation. 

N o  error. 
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STATE v. JOHNNIE BRYANT. 

(Filed 16 April, 1952.) 

Criruinal Law 9 6% ( 1 ) - 
Defendant's evidence favorable to the State or which explains or makes 

clear the State's evidence is properly considered in passing upon defend- 
ant's motion to nonsuit. G.S. 15-173. 

Larceny 8 7- 
The State's evidence implicating a person in the larceny of chickens, 

with testimony, unobjected to, of a statement of such person to the effect 
that he stole the chickens in company with defendaxt, together with de- 
fendant's statement that he was with such person cln the nights in ques- 
tion, except for a short time, is l ~ e l d  sufficient to be submitted to the jury 
in a prosecution for larceny. 

Criminal Law 89 35,52a  (I), 78c- 
Where hearsay evidence is not objected to, it  may be considered by the 

jury and taken into account in determining the sufficiency of the evidence 
to be submitted to the jury. 

Criminal Law § 34- 
Where defendant denies an accusation of guilt against him, testimony 

as to the accusation is incompetent. 

Larceny § 9- 
Where each of several warrants charges the larceny of chickens from 

different people on specified dates, a verdict of guilty "of larceny of chiclr- 
ens" is not too indefinite to support judgment, and cannot be held prejudi- 
cial when sentence on each count runs concurrently. 

APPEAL by defendant Johnnie Bryant from S t e v t m ,  J., a t  December 
Term, 1951, of SAMPSOK. 

Criminal prosecution upon four separate warrants each upon a n  affi- 
davit charging that a t  and in Sampson County, on given date, El i jah  
Cooper and Johnnie Bryant did take, steal and carray away, and convert 
to their own use: I n  No. 1263, on 14 June,  1951, "atlout thir ty chickens') 
from premises of W. C. Westbrook; in No. 1264, on 14 June,  1951, "about 
1 4  chickens" from premises of Leon Wilson; in No. 1265, on 4 July,  
1951, "18 chickens" from premises of A. B. Bizzelle; and in No. 1266, on 

June ,  1951, "about 35 or 40 chickens" from premises of Craven Lee; 
in the first three cases of value less than $50.00, and in the fourth of 
value about $50.00, contrary to  the form of the statute, etc. 

The warrants were issued by a justice of the peace, who finding prob- 
able cause, bound the defendants, El i jah  Cooper and Johnnie Bryant, 
over to the Recorder's Court of Sampson County f x  trial. And upon 
tr ial  in the Recorder's Court on 10 July,  1951, dflfendants were each 
found "Guilty" in  each case, and sentenced to "eighteen months in jail 



N. C.] S P R I N G  TERM,  1952. 421 

and assigned to work the roads as provided by law," the sentences to run  
concurrently. 

Defendant Johnnie Bryant appealed therefrom to Superior Court, 
where the cases as against him were consolidated for the purpose of trial 
without objection, and were so tried. 

Upon the trial i n  Superior Court as witnesses for the State:  W. C. 
Westbrook testified that  he lost about 30 chickens, New Hampshire Reds, 
on night of 13  June,-missing them on morning of 14th ;  Mrs. Leon 
Wilson testified that  she lost 14 chickens, Barred Rocks, about 1 3  June,  
supposing they were taken the same night as Mr. Westbrook's; A. B. 
Bizzelle testified that  about 20 chickens lvere taken from him about 
4 J u l y ;  and Craven Lee testified that  sometime in first par t  of June, the 
exact date he does not know, 35 or 40 chickens, Kew Hampshire Reds, 
were taken from his premises. 

And their testimony tends to show that  El i jah  Cooper farmed for Mr. 
Bizzelle-living about three-quarters of a mile from him, and that  defend- 
an t  Bryant lived about a mile and a quarter from Craven Lee. 

The State did not offer El i jah  Cooper as a 'witness, and he did not 
testify a t  the tr ial  in Superior Court. 

But  a deputy sheriff, as witness for the State, testified, without objec- 
tion, to substantially these facts: That  he was called to home of A. B. 
Bizzelle on 5 July,-there having been some chickens stolen there the 
night before; that  he found in the Bizzelle chicken yard a corner post 
broken down, and two sets of men's shoe tracks going into the chicken 
house, and out of the chicken yard ; that  he first went to Johnnie Bryant's 
house in the afternoon, and found that  he was in bed; that  in reply to 
question as to where he was the night before, Johnnie said he and Eli jah 
Cooper went to his brother's in ilngier,-that they were out all night and 
did not get back until 10 or 11 o'clock that  day;  that  he asked Johnnie 
about the chickens, and he said he knew nothing of the chickens; that, 
nevertheless, he, the deputy sheriff, carried Johnnie to Mr. Bizzelle,- 
there where the two tracks led into, and out of the ya rd ;  that  he placed 
Johnnie's foot into two or three or four of the tracks; that  it did not fit 
one of the tracks, but one fitted perfectly; that  he then took El i jah  Cooper 
to the Bizzelle place and put his foot into the other set of tracks and i t  
fitted perfectly; that  Eli jah Cooper, in absence of Johnnie Bryant, then 
said he was going to tell the truth about it,-and stated that  he and 
Johnnie Bryant not only got the chickens from Mr. Bizzelle's place on 
the night of 4 July,  1951, but that  they went into the chicken houses of 
Mr. Westbrook and Mrs. Wilson on 14  June, 1951, and into the chicken 
house of Mr. Lee on 28 June, 1951, and took chickens, and on each occa- 
sion carried the chickens to Dunn, N .  C., and sold them to  a named indi- 
vidual; that  the statement of El i jah  Cooper was later reduced to writing 
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and read to, and in the presence of Johnnie Bryant, and he, Johnnie, 
"still denied it," and has "at all times denied it"; artd that at the trial 
in the Recorder's Court, Elijah Cooper told on cross-examination that 
"Johnnie Bryant had nothing to do with it." 

And the deputy sheriff further testified that he only took Johnnie 
Bryant to the Bizzelle place; that he would say that the size of Johnnie 
Bryant's foot "looks like about a 9 or 10," that is about the average size 
foot of about 65 to 70 per cent of the meri in Sampson County; and that 
he was "not swearing that his foot made that track." 

Defendant, Johnnie Bryant, reserving exception to denial of his motion 
for judgment as of nonsuit when the State first rested its case, testified, 
in detail, and offered testimony of others that he was with Elijah Cooper 
all through the night of 4 July, 1951, except for an hour or an hour and 
a half when Elijah Cooper left him and others at  "the colored boys' cafe 
at  Newton Grove," but he denied that he had anything to do with the 
taking of the chickens, or that he knew that Elijah Cooper had taken 
them; and that "he was not hooked up with Elijah Cooper on these 
different nights getting chickens." 

Defendant Johnnie Bryant renewed his motion for judgment as of 
nonsuit at  the close of all the evidence. The motion was denied, and 
he excepted. 

The jury returned a verdict "that said Johnnie Bryant is guilty of 
larceny of chickens." 

Judgment : Confinement in the common jail of Ssmpson County for 
a period of eighteen months and assigned to work the roads as provided 
by law. 

Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-Oeneral McMullan, Assistant Attorney-G(snera1 Bruton, and 
Robert R .  Broughton, Nember of Staff, for the State. 

l)avid J .  Turlington, Jr., for defendant, appellant. 

WINBOREE, J. I. For error in the trial in Superior Court, appellant 
stresses in the main his exception to the overruling of his motion for 
judgment as of nonsuit aptly renewed at the close of all the evidence. 
G.S. 15-173. 

Such a motion made under the provisions of G.S. 15-173, formerly 
C.S. 4643, serves, and was intended to serve, the same purpose in criminal 
prosecutions as is accomplished by G.S. 1-183, formerly C.S. 567, in civil 
actions. S. u. Fulchsr, 184 N.C. 663, 113 S.E. 769. Thus in considering 
such motion in a criminal prosecution, as in a civil action, the defendant's 
evidence, unless favorable to the State, is not to be taken into considera- 
tion, except when not in conflict with the State's evidence, i t  may be used 
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to explain or make clear that  which has been offered by the State. See 
Rice v. Lumberton,  ante, 227, where the authorities are assembled. 

Therefore, taking the evidence offered by the State and so much of 
defendant's evidence as is favorable to the State, or tends to explain and 
make clear that  which has been offered by the State, i n  the light most 
favorable to the State, this Court is of opinion, and is impelled to hold 
tha t  there is sufficient evidence to take the case to the jury on the question 
of the guilt or innocence of defendant on all, or on each of the offenses 
with which he stands charged. 

While some of the evidence offered by the State might have been ex- 
cluded as hearsay, Bunt ing  v. Salsbury,  221 K.C. 34, 18 S.E. 2d 697, it 
was admitted without objection, and hence under the rule may be con- 
sidered with the other evidence and given such evidentiary value as it 
properly may possess. S. v. Fuqua, 234 S . C .  168, 66 S.E. 2d 667 ; Naley 
v. Furniture Co., 214 N.C. 589, 200 S.E. 438. Under another rule of 
evidence statements made in the presence and hearing of the accused im- 
plicating him in the commission of a crime, to TI-hich he makes no reply, 
are competent against him as implied admissions. S. v. Suggs,  89 N.C. 
527. S. v. Wilson ,  205 N.C. 376, 171 S.E. 338; S. v. Hawkins ,  214 N.C. 
326, 199 S.E. 284; S. v. Gentry ,  228 N.C. 643, 46 S.E. 2d 863; S. v. 
Sawyer ,  230 X.C. 713, 55 S.E. 2d 464; 8. v. Hendrick,  232 N.C. 447, 61 
S.E. 2d 349. 

But  when he a t  the time denies the t ru th  of the statements, this rule 
does not apply, and the evidence upon objection would be excluded. See 
Stansbury N. C. Evidence, Sec. 179; also S. a. Herring,  200 N.C. 308, 
156 S.E. 538; IIedgecock v. Ins .  Co., 212 S . C .  638, 194 S.E. 86;  8. v. 
Peterson, 212 N.C. 758, 194 S.E. 498. 

11. Appellant also assigns as error the denial of his motion to set aside 
the verdict, and the rendition of the judgment as set out in the record. 
I t  is urged that  the verdict is too indefinite to support the judgment. 
Probably it would have been better if the jury had spelled out the verdict 
more specific all^. But  as the charge in each of the four cases is larceny 
of chickens, a verdict of guilty in any one of the cases would be guilty 
of larceny of chickens. And since the court has imposed only one sen- 
tence, prejudicial error is not made to appear. 

No error. 
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CALVIN MILLS v. RAEFORD WATERS, BLANCHARD WATERS, AND 

NOLAN WATERS, D. B. A. CENTER SERVICE! STATION. 

(Filed 16 April, 1952.) 
1. Negligence 8 4a- 

The heating of a filling station by a n  open gas heater within the room 
some distance from the outside gas tanks and pumps is not negligence 
per se. 

2. Negligence § l- 
Negligence is the failure to exercise that  degree of care which a reason- 

ably prudent person would exercise under like circuinstances, under con- 
ditions from which the resulting or similar injury could have been reason- 
ably foreseen, which proximately causes the injury. 

3. Negligence $j % 

In  a sudden emergency a person is not held to the duty of selecting the 
wisest choice of conduct but only to such choice a s  11 person of ordinary 
care and prudence, similarly situated, would have selected. 

4. Negligence 5 9- 
The operator of a filling station heated by a n  open gas heater cannot be 

held to the duty of foreseeing that  a customer purcha~iing a jug of gasoline 
would bring the jug into the station and that the jug ,would become broken 
accidentally so a s  to set the premises afire. 

3. Negligence § 4f- 
The evidence disclosed that  a customer a t  a filling station purchased a 

jug of gasoline and followed the attendant into the station with the jug 
to receive his change, that  in some accidental manner the jug became 
broken, that  the attendant grabbed a broom and attempted to sweep the 
loose gasoline out the door, but that  during the sweeping motion some 
gasoline came in contact with an open gas stove which was in the station 
for the purpose of heating the room, resulting in a fire in which plaintiff 
was injured. Held:  The emergency was not brought about by defendants 
or their agents, and nonsuit was properly entered. 

APPEAL by  plaintiff f r o m  Grady, Emergency ,Tud,ge, J a n u a r y  Term, 
1952, O s s ~ o w .  Affirmed. 

Civil action to  recover damages f o r  personal injury.  
1)efendanta a r e  the owners and  operators of a service s tat ion i n  t h e  

town of Jacksonville, X o r t h  Carol ina.  O n  the  n igh t  of 8 December, 
1948, plaintiff carried to  defendants'  service s tat ion a one-gallon glass 
jug  and there purchased the  jug  ful l  of gasoline. T h e  jug was filled b y  
an employee of the defendants a t  the pumps by  the  use of the  same equip- 
ment  employed to fill automobile gas  tanks. T h e  pumps  were located 
i n  f r o n t  of the filling s tat ion i n  the  usual manner .  Plaintiff,  ca r ry ing  t h e  
jug  of gasoline, followed defendants'  employee into the s tat ion t o  receive 
his change. Plaint i f f  set the  jug of gasoline down i n  the  s tat ion and  a f te r  
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receiving his change, picked up the jug and the bottom fell out and the 
gasoline spread over the floor of the station and onto the clothing of 
plaintiff. Defendants' employee immediately grabbed a broom and at- 
tempted to sweep the loose gasoline out the front door. During the 
sweeping motion, some of the gas came in contact with an open gas stove 
which was in the station for the purpose of heating the room, and the 
gasoline caught fire on the floor, on the shoes of defendants' employee, 
and on the clothes of plaintiff. Plaintiff ran out the door and was chased 
down by the employees of defendants, who extinguished the fire only after 
plaintiff had sustained serious and painful burns. The flames spread 
well over the filling station and considerable damage was done to the 
building and the stock. No effort was made to cut off the gas heater, 
which was sitting about six inches from the floor with nothing in front 
of it. 

At the close of plaintiff's evidence, defendants moved for judgment as 
of nonsuit. The court reserved its ruling and defendants offered evidence. 
Upon a renewal of defendants' motion at  the conclusion of all the evi- 
dence, judgment was entered dismissing the action as of nonsuit. From 
this judgment, plaintiff excepted and appealed. 

Carl  V .  V e n t e r s  a n d  J .  T .  Gresham,  Jr., for plaint i f f ,  appel lant .  
Summers i l l  & Summers i l l  for defendants ,  appellees. 

VALENTINE, J. I t  was a cold night in December and perfectly natural 
that the building should be heated in some manner. With the gas tanks 

u - 
and pumps a safe distance from the front door, the presence of an open 
gas heater well within the room could not be regarded as negligence per se. 
The decisions of this Court are to the effect that in order to establish 
actionable negligence it must appear: (1) that the defendant, either per- 
sonally or through an agent, servant or employee, has failed to exercise 
proper care and diligence in the performance of some legal duty which 
he owed the plaintiff under the circumstances in which they were at the 
time. prop& care, of course, means that degree of care which a man of 
ordinary prudence should use under like circumstances when charged with 
like duty. And, ( 2 )  that such negligent breach of duty was the proximate 
cause of the injury claimed. I n  addition it must appear that the negli- 
gent act produced the result in continuous sequence. The proof must also 
show that the negligent act was such that a man of ordinary prudence 
could have foreseen that such or some similar injurious result was prob- 
able under all the facts as they then existed. El l i s  v. Ref ining CO., 214 
N.C. 388, 199 S.E. 403. 

I n  applying the rule of the prudent man, due consideration must be had 
for the circumstances prevailing at  the time. An allowance must be made 
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for the excitement produced by the situation and the resulting nervous 
strain. 

"One who is required to act in an emergency is not held by the law to 
the wisest choice of conduct, but only to such choice as a person of ordi- 
nary care and prudence, similarly situated, would have made." Ingle v. 
Cassady, 208 N.C. 497, 181 S.E. 562. Citing Poplin v. Adickes, 203 
N.C. 726, 166 S.E. 908; Pridgen v. Produce Co., 199 N.C. 560, 155 S.E. 
247; Odom v. R. R., 193 N.C. 442, 137 S.E. 313; Parker v. R. R., 181 
N.C. 95,106 S.E. 755; Norris v. R. R., 152 N.C. 505, 67 S.E. 1017. The 
standard of conduct required is that of an ordinarily prudent man. 
Jarnigun v. Jernigan, 207 N.C. 831, 178 S.E. 587 ; Small v. Utilities Co., 
200 N.C. 719, 158 S.E. 385. " 'If the peril seemed imminent, more hasty 
and violent action was to be expected than would be natural at  quieter 
moments, and such conduct is to be judged with reference to the stress 
of appearances at  the time, and not by the cool estimate of the actual 
danger formed by outsiders after the event7-Ifolmes, J., in Gannon v. 
R. R., 173 Mass. 40." Ingle v. Cassady, supra. 

Applying these well-established rules of actionable negligence to the 
proof in this case, we are unable to discover any evidence of actionable 
negligence sufficient to take the case to the jury and sustain a verdict. I n  
reaching this conclusion we have given due consideration to the rule of 
interpretation as stated in Powell v. Lloyd, 234 N.C. 481, 67 S.E. 2d 664, 
and Guiney v. R. R., ante, 114, 68 S.E. 2d 780. 

I t  was necessary that the filling station be heated in some manner for 
the health and comfort of the employees working there. We cannot 
appropriately say that the defendant should have foreseen that the plain- 
tiff or some other customer would take a jug of gasoline into the station 
and there break it so that the free gas would spread over the room and 
set the building on fire. To so hold would charge the defendants with a 
degree of prevision not contemplated by the law of negligence. Clark v. 
Drug Co., 204 N.C. 628,169 S.E. 217; Money v. Hotel Co., 174 N.C. 508, 
93 S.E. 964 ; Ellis v. Refining Co., supra. 

I n  the case at  bar, the emergency was not brought about by the defend- 
ants or their agents as in Luttvell v. Hardin, 193 N.C. 266, 136 S.E. 726, 
but was brought about when the plaintiff took the jug of gasoline into 
the filling station and there in some manner accidentally broke it so that 
gasoline was spread over the floor and near the open fire. Hence, that 
case is not controlling here. - 

This Court is reluctant to raise the standard of due care to such an 
unreasonable length as would practically place every accident in the cate- 
gory of actionable negligence, or make the keeper of a store or service 
station the insurer of the safety of his customers. GLn'ggs v. Sears, Roe- 
buck & Co., 218 N.C. 166, 10 S.E. 2d 623. 
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We cannot hold upon this record that  the defendants are liable for the 
unfortunate injury sustained by plaintiff. Therefore, the judgment 
below is 

Affirmed. 

STATE v. JAMES L. REEVES. 

(Filed 16 April, 1962.) 
1. Rape § 11- 

Evidence of defendant's identity as the person who had carnal knowledge 
of an eight-year-old girl, together with evidence of penetration, held suffi- 
cient to be submitted to the jury in a prosecution for rape. G.S. 14-21, 
G.S. 14-23. 

2. Criminal Law § 52a (1)- 
On motion to nonsuit, the evidence must be considered in the light most 

favorable to the State. 

3. Criminal Law § 52a (4)- 
Reconciliation of apparent discrepancies in the testimony, the weight of 

the evidence, and the credibility of the witnesses, are all matters for the 
jury and not the court. 

4. Criminal Law § 5 3 -  
A party desiring more specific instructions on a subordinate phase of the 

case must make timely request therefor. 

5. Rape § 14-- 
The recommendation of the jury for life imprisonment upon conviction 

of defendant of the crime of rape affords no ground of complaint on the 
part of defendant. G.S. 14-21. 

APPEAL by defendant from Bobbitt ,  J., January  Term, 1952, of 
BUNCOMBE. N o  error. 

The bill of indictment charged the defendant with the felony of rape. 
The  State's eridence tended to  show carnal knowledge of a girl eight 
years of age. 

The State's witness testified that  on the afternoon of 30 October, 1951, 
she was standing on the sidewalk in front  of the Claxton School in Ashe- 
ville when a man later identified as the defendant picked her u p  and took 
he r  down into the basement entrance of a near-by church and there com- 
mitted a rape upon her person. There was other evidence in  corrobora- 
tion. The defendant, a man 30 years of age, denied his guilt and offered 
evidence tending to show he was elsewhere a t  the time the crime was 
alleged to have been committed. 
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The jury returned verdict of guilty of rape as charged, and recom- 
mended life imprisonment. From judgment imposing sentence in accord 
with the verdict the defendant appealed. 

Attorney-General McMul lan  and Assistant Attorney-General B r u t o n  
for the State .  

Styles  & Sty les  for defendant ,  appellant. 

DEVIN, C. J. The defendant assigns error in the ruling of the trial 
judge in denying his motion for judgment of nonsuit interposed at the 
close of the State's evidence and renewed at the conclusion of all the 
evidence. 

No good purpose would be served by setting out in detail the evidence 
as deposed by the witnesses, but we deem i t  sufficient to say that all of 
the evidence shown by the record has been given careful consideration, 
and that we conclude that defendant's motion for pdgment of nonsuit 
was properly denied. Evidence was offered tending to show the presence 
in this case of all the elements necessary to constitute the crime charged 
in the bill of indictment. The age of the State's witness, the identity of 
the defendant as the perpetrator of the offense, and carnal knowledge of 
the witness by the defendant are sufficiently shown to carry the case to 
the jury. 

The defendant by his motion questions the sufficiency of the evidence 
of penetration, but considering all the evidence on this point, both that of 
the girl and the physician, we are of opinion that it was sufficient, if 
accepted by the jury, to make out this element of the crime of rape. G.S. 
14-21; G.S. 1 4 2 3 ;  S. v. X o n d s ,  130 N.C. 697,41 S.E. 789; 8. v. B o w m a n ,  
232 N.C. 374, 61 S.E. 2d 107. On motion for nonsuit the State is entitled 
to hare the evidence considered in its most favorable light. The recon- 
ciliation of any apparent discrepancy in the testimo.iy, the weight of the 
evidence, and the credibility of the witnesses are all matters for the jury 
and not the court. S. v. Hoois ,  233 N.C. 359, 64 S.E. 2d 564; S. v. 
Robinson, 229 N.C. 647, 50 S.E. 2d 740; S. o. Lawrence, 196 N.C. 562, 
146 S.E. 395. 

There was no specific exception to the judge's charge to the jury, nor 
request for special instructions on any phase of the case, but defendant 
assigns error in that the judge failed to instruct the jury in regard to the 
law relating to circumstantial evidence. As the State's case was based 
on the direct testimony of witnesses, we are unable to perceive ground for 
complaint on this score. If defendant desired more specific instructions 
on any subordinate phase of the case, timely request therefor should have 
been made. 8. v. W a r r e n ,  228 N.C. 22, 44 S.E. 2t3 207 ; S. v. Brooks, 
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228 N.C. 68, 44 S.E. 2d 482; S. v. Hicks, 229 K.C. 345, 49 S.E. 2d 639; 
S. v. Glatly, 230 N.C. 177, 52 S.E. 2d 277. 

The defendant's motion to set aside the verdict and for a new tr ial  were 
properly denied. The  defendant denied his guilt and testified he was 
elsewhere a t  the time and place of the commission of the offense charged. 
H e  offered other evidence in support of his contention, but the jury 
accepted the State's evidence as true and rendered verdict that  the de- 
fendant was guilty of rape as charged. The fact that  the jury under 
proper instructions from the court, as required by G.S. 14-21, also recom- 
mended punishment of life imprisonment affords no  ground of complaint 
on the par t  of the defendant. That  was a matter in the discretion of the 
jury. 8.1). Simmons, 234 N.C. 290, 66 S.E. 2d 897; S. v. HcNillan, 233 
N.C. 630, 65 S.E. 2d 212. 

I t  is worthy of note that  on cross-examination the defendant admitted 
numerous convictions for larceny, particularly of automobiles, and that  
he had been imprisoned in this State and in the Federal Penitentiary, 
and "that he had been in and out of prison since he was 13  years old." 

The tr ial  of the defendant on the charge of rape as contained in the bill 
of indictment was free from error, and the verdict and judgment will be 
upheld. 

N o  error. 

STATE v. SIMMIE WILLIAMS. 

(Filed 16 April, 1952.) 
1. Criminal Law 5 78c- 

The Supreme Court will consider only questions presented by assign- 
ments of error based upon exceptions pointing out some alleged error ap- 
pearing in the record and brought forward in the statement of case on 
appeal. 

2. Criminal Law ?j 80b (3)- 
Failure of any proper exception or assignment of error does not work a 

dismissal of the appeal, since the appeal itself constitutes an exception to 
the judgment. 

3. Criminal Law 5 78c- 
An appeal without any proper exception or assignment of error presents 

only the question of whether error appears on the face of the record, and 
where the record discloses that the trial court had jurisdiction, that the 
bill of indictment charges a criminal offense, and that the verdict is in due 
form and the sentence pronounced within the limit permitted by law, the 
record fails to disclose error. 

4. Criminal Law 9 5 4 b  
Any ambiguity in a verdict will be construed in favor of defendant. 
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5. Larceny QQ 2, 10- 

A verdict establishing that defendant stole property of the value of more 
than fifty dollars is a conviction of nothing more. than a misdemeanor 
notwithstanding anything to the contrary in the charge. 

APPEAL by defendant from Carr, J., January Term, 1952, WAKE. 
No error. 

Criminal prosecution under a bill of indictment charging the felony of 
larceny. 

I n  the trial below the jury returned a verdict of "GUILTY OF LARCENY 
OF PROPERTY OF THE VALUE I N  EXCESS OF $50.00." The court pronounced 
judgment on the verdict that defendant be confined in the common jail 
of Wake County for a term of eighteen months to be assigned to work 
the public roads under the supervision of the State Highway and Public 
Works Commission. Defendant appealed. 

Attorney-General McMullan and Assistant Attorney-General Love for 
the State. 

John R. Hood for defendant appellant. 

BARNHILL, J. The record does not contain a single exception. dppel- 
lant must except to the rulings of the trial judge which he desires this 
Court to review. The exception must be confined to something alleged 
as error which appears in the record. H e  must likewise set out in his 
statement of case on appeal his exceptions thus entered. "No exceptions 
not thus set out, or filed and made a part of the case or record, shall be 
considered by this Court . . ." Rule 21, Rules of Practice in the Su- 
preme Court, 221 N.C. 558; S. v. Parnell, 214 N.C!. 467, 199 S.E. 601; 
Bell v. Nivens, 225 N.C. 35, 32 S.E. 2d 66. 

An assignment of error alone will not suffice. Only an assignment of 
error bottomed on an exception duly entered in the record will serve to 
present a question of law for this Court to decide. S. v. Jones, 182 N.C. 
781, 108 S.E. 376; S. v. Parnell, supra. 

Even so, failure to have any proper exception or assignment of error 
does not perforce work a dismissal of the appeal, for the appeal itself con- 
stitutes an exception to the judgment. S. v. Pamell, supra; Bell v. 
Nivens, supra. 

This exception presents the one question: I s  there error appearing on 
the face of the record? On this appeal it must be answered in the nega- 
tive. The court below had jurisdiction. The bill of indictment charges 
a criminal offense. The verdict is in due form and the sentence pro- 
nounced is within the limits permitted by law. 

Any ambiguity in a verdict will be construed in favor of the defendant. 
A finding that defendant stole property of the value of more than $50 
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is  not a finding t h a t  the  property h a d  a value of more t h a n  $100. G.S. 
1472.  Hence, notwithstanding anyth ing  the  t r i a l  judge m a y  have said 
t o  the  j u r y  i n  his  charge, t h e  defendant  s tands convicted of nothing more 
t h a n  a misdemeanor. H e  has  suffered n o  loss of citizenship. 

T h e  Attorney-General moves t o  dismiss the  appeal  f o r  t h e  reason the  
defendant h a s  filed nothing more t h a n  a "pass" brief. Rule  28, Rules of 
Prac t ice  i n  the  Supreme Court ,  221  N.C. 562. There  is  mer i t  i n  the  
motion. E v e n  so, i n  view of our  disposition of the  appeal, we m a y  pass 
the  motion without  rul ing thereon. 

,4s t h e  record fai ls  to  disclose a n y  e r ror  i n  the  t r i a l  of which this  Cour t  
m a y  or  will take notice, the  judgment  entered mus t  be affirmed. 

N o  error. 

HELEN R. GAITHER AR'D HUSBAND, W. G. GAITHER, v. ALBEMARLE 
HOSPITAL, INC., AS TRUSTEE FOR PASQUOTANK COUNTY AND CITY 
OF ELIZABETH CITY, AXD CITY OF ELIZAFETH CITY AR'D PA4SQUO- 
TANK COUNTY. 

(Filed 30 April, 1952.) 

1. Reference 8 4- 
Where defendants object to a compulsory reference ordered without first 

determining their plea in bar of title by adverse possession. but do not a t  
once appeal therefrom, they may not, after reference, maintain that  the 
plea in bar first should have been determined. 

2. Reference § 14a- 
Where defendants in a compulsory reference offer no evidence in support 

of their plea of title by adverse possession and tender no issue thereon 
with demand for jury trial, they waive the right to have the plea in bar 
tried by a jury. 

3. Appeal and  Er ror  § 40d- 
Findings of fact of the referee approved by the trial judge a re  conclusive 

on appeal when supported by any competent evidence. 

4. Dedication § 3: Waters  and Watercourses 5 1- 
Where the owner of lands sells same by lots with reference to a plat 

showing streets and roads, each grantee of a lot acquires a n  easement to 
use all of the streets and roads so shown, and this rule extends to the 
dedication of riparian rights along a navigable stream shown on the plat. 

5. Waters and  Watercourses 5 1% 

Navigable waters constitute a public highway which the public is entitled 
to use for travel either for business or pleasure, subject to the riparian 
owners' right of access and the right of private property in the banks of 
the stream. 
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6. Same: Dedication 8 3- 
The owner of lands along a navigable stream sold same with reference 

to a plat showing a street along the river with a strip of land never wider 
than six feet lying between the river and the street. Held:  The purchasers 
of lots acquire the right to access to navigable water in front of the narrow 
strip of land, and are entitled to restrain another grantee from filling in 
the shallow water in front of his property so as to interfere with such 
right of access. 

7. Waters and Watercourses 8 1+ 
The filling in of land under shallow water along a navigable river in 

such a manner as to constitute a material obstruction to convenient, secure 
and expeditious navigation constitutes a nuisance notwithstanding that the 
obstruction may be a source of public benefit, and the creation of such 
nuisance may be restrained. G.S. 14-133. 

8. Appeal and Emor QOc- 
Where plaintiff is entitled to the relief sought upon his original com- 

plaint irrespective of allegations contained in his amended complaint, the 
order of the trial court allowing the filing of the amended complaint cannot 
be prejudicial even though the amendment be beyond the discretionary 
power of the court to allow. 

BARNIIILL, J., dissents on the question of dedication. 

APPEAL by defendants from Frizzelle, Judge riding the First  Judicial  
District Superior Court, 29 December, 1951, of PASQUOTANIL 

Civil action to enjoin defendants, their agents, servants and employees, 
from building a break-water along, and constructing a public park out to, 
the deep water line of Pasquotank River in front, and to the east of plain- 
tiffs' property fronting on Riverside Avenue in the city of Elizabeth City 
and Pasquotank County, Nor th  Carolina. 

Plaintiffs allege in their complaint facts in respect of the deraignment 
of title by the respective parties, the physical situation, the announced 
purpose of defendants, and the effect of the proposed park on their prop- 
erty, substantially in accord with findings of fact  made by the referee as 
hereinafter shown. They further allege in substance : 

(1) That  if defendants are permitted to carry out their purpose of 
constructing a park as indicated, plaintiffs will be deprived of their 
riparian rights, and the privilege of enjoying the use of the water of 
Pasquotank River adjacent to the land in  question, and will suffer irrepa- 
rable loss. 

( 2 )  That  defendants have no title to the lands under the waters of 
Pasquotank River which would either justify or perrnit said break-water 
and fill. and defendants have no right to construct same, and the acts of - 
defendants in that  respect are wrongfd  and un lawfd  and constitute - 
encroachments upon the rights and property of the plaintiffs. 
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( 3 )  That  the Riverside Land Company, having sold the lots now owned 
by plaintiff Helen R. Gaither, in reference to the plat, all those claiming 
under it, including defendants, are estopped from destroying or changing 
the said river in front of said lots, and plaintiffs expressly plead such 
estoppel. 

Defendants, answering the complaint, admit that  the street designated 
on the plat as "Riverside" has been opened to the general public since the 
map was placed of record: but they deny in material aspect other alle- 
gations. 

"And for further and separate answer by way of defense," defendants 
aver : 

"16. That, as defendants are advised, believe and therefore allege, the 
defendants herein and those under whom they claim have been in the 
open, notorious and adverse possession of the lands in controversy herein, 
under known and risible boundaries for more than seven years under color 
of title and for more than twenty-one years under color of title, for  more 
than twenty years and for more than thir ty years, and the said seven- and 
twenty-one-year and twenty- and thirty-year statutes of limitations are 
hereby pleaded in bar of plaintiffs' right to recover herein." 

Plaintiffs a t  November Term, 1950, moved for a reference. The court 
finding as a fact that  this action involves a complicated question of title 
and boundaries and that a reference is essential for a complete develop- 
ment of the facts and contentions of the parties, a reference was ordered, 
and Frank B. Aycock wa-: appointed referee and directed to  hear the 
evidence and contentions of the parties and to report to the court his 
findings of fact and conclusions of law. And this entry appears: "The 
defendants except to the foregoing order and reserve all rights to which 
they may be entitled. including the right to trial by jury if they so elect." 

Pending the filing of report of referee, plaintiffs moved for permission 
to amend their complaint by adding a t  the end of section 12 the following : 

"That plaintiffs are residents of Pasquotank County and are taxpayers 
of said County and of the City of Elizabeth City. That  the construction 
of the proposed concrete breakwater and the construction of said park in 
said river will cost these plaintiffs and the other taxpayers of said County 
and City a large sum of money, and that  such construction would in itself 
be a criminal act. Furthermore, if defendants are permitted to  proceed 
with the construction of said breakwater and to fill the same in for a park, 
said area would immediately become public lands subject to entry which 
entry the defendants are, by statute, precluded from making, and the 
entire expenditure on the part  of the defendants would be a total loss to 
be borne by the taxpayers of said County and City." 

The referee, being of opinion that  the proposed amendment t o  the com- 
plaint did not change substantially the claim or defense, that  the same 
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evidence would support the amendment as viould support the complaint 
in original form, that  the same relief would apply to the original com- 
plaint and to the complaint as amended, that  the testimony already taken 
in  the case encompassed all purported facts necessary to  support the alle- 
gations in the amended complaint, allowed the motion. Defendants except. 

The referee made, and set out in his report, findings of fact substan- 
tially as follows : 

1. That  on or about 1 June,  1902, Riverside Land Company, a corpora- 
tion, the then owner of certain lands situated on Pasquotank River i n  
Pasquotank County, North Carolina, caused the lands to be surveyed and 
a plat made and recorded in the office of register of deeds of said county,- 
the land now being in the city limits of Elizabeth C t y .  

2. That  the corporation, Riverside Land Compsuny, mas dissolved in  
May, 1904. 

3. That  on this plat there was laid out a passageway designated as 
Riverside Avenue,-representing a street or avenue for the general use of 
the public, and extending from the western line of the property "east- 
mardly along the northern portion thereof, to a point within a few feet 
of the Pasquotank River and thence south 4 deg. west 475 feet and south 
1 1  deg. east 105 feet to what is known as Hathaway property; that  the 
street on the course south 4 deg. west laid out as 50 feet in width and 
along the entire course ran within a few feet of Pasquotank River ;  that  
the plat as recorded indicates that  a t  no point between Carolina Street 
and Preyer Street mas there more than 6 feet betu-een the high water 
mark of the river, and the eastern boundary of Riwrside Avenue, and a t  
most points there was less than 6 feet;  and that  Riverside Avenue between 
Carolina and Preyer Streets is an  improved hard-surfaced road, 16  feet 
in width, in general use by the public. 

"4. That  said plat indicates numerous lots, laid off and numbered for 
purpose of sale to the public. That  on the eastviardly course of River- 
side Avenue there were numerous 50-foot lots, laid off and numbered, 
between said Riverside Avenue and the Pasquotank River. That  some of 
the lots were of a depth between Riverside Avenue and Pasquotank River 
of as little as 9 to  18 feet. That ,  specifically, the lot designated as No. 161 
had a depth on one side of 9 feet and on the other side of 12 feet;  that  Lot 
No. 162 had a depth on one side of 12 feet and on the other a depth of 
15  feet;  that  Lot No. 163 had a depth on one side of 15  feet and on the 
other side 24 feet. That  on the course of Riverside Avenue running south 
4. deg. west where there was indicated a strip of land not more than six 
feet wide a t  any point no lots were laid off and numbered. 

"5. That  all parties to this action claim from a common source, to wit, 
the Riverside Land Company." 
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6. That Riverside Land Company, on given dates in the year 1903, 
conveyed lots NOS. 152, 153, 154, 155 and 156, which front on Riverside 
Arenue, between Carolina and Preyer Streets, and same have by succes- 
sive conveyances come into the possession of plaintiffs who now own them; 
that between these lots and Pasquotank River there is the fifty-foot width 
of Riverside Arenue and "the aforementioned strip of land" between the 
eastern line or boundary of the avenue and the river, "not exceeding 
6 feet at  any point according to the plat"; "a level space reaching to a 
break in the river bank where the bank rapidly and irregularly falls off 
toward a narrow sand beach, which . . . then gently slopes to the water's 
edge in a comparatively regular manner"; that according to measure- 
ments rnade at five separate points between the east edge of these lots, 
Nos. 152-156, eastwardly to the break in the river bank the distances 
range from 33 feet to 60 feet; that according to measurements made at  
same time when the tide was 10 inches below high tide, and at the same 
points to the water's edge the distances ranged from 60 to 82 feet; that 
between the lots, where they abut the western line of Riverside Avenue, 
and the edge of the water at  mean high tide, the distance is more than 
50 feet; and that the tides in Pasquotank River are wind tides and are 
not influenced by the ocean tides. 

7. That thereafter Riverside Land Company, by deed dated 9 May, 
1904, and recorded in June, 1904, Book 27, page 504, con~eyed to J. H. 
LeRoy lots numbered 161, 162, 169 and 75, as shown on the plat of 
1 June, 1902, and immediately following the description of said lots, the 
deed contains the following : 

"Also the lands under the water and right of entry for wharf purposes 
in front of said lots #I69 and #I61 and #162; and also the lands under 
the water and the right of entry for wharf purposes, beginning at  West 
line of lot #I62 on Pasquotank River; thence Easterly and Southerly, 
binding Riverside Avenue to Mrs. S. L. Hathaway's line ; thence Easterly 
with her line projected to deep water line on Pasquotank River; thence 
binding the same Xortherly and Westerly to opposite lot #162, thence to 
the beginning." 

(With certain exception not now pertinent.) 
And that J. H. LeRoy and wife, by paper writing dated 7 January, 

1914, and registered, purported to convey to the Elizabeth City Hospital 
Company certain described property, substantially the same as in the 
above deed from Riverside Land Company to J. H. LeRoy, and "also his 
right, title and interest, in and to the land above described for wharf 
purposes as by Grant Number 76467 issued by the State of North Caro- 
lina to said J. H. LeRoy on the 13th day of February, 1905, and Grant 
Number 16497 issued to J. H. LeRoy by the State of North Carolina on 
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the 9th day of May 1905, which grants are duly recorded in the office of 
the Secretary of State," etc. 

And that  through connected chain, set out in detail, a paper writing, 
dated 1 October, 1938, and registered, from John Saliba, purported t o  
convey to the Albemarle Hospital, Inc., "all that  portion of said property 
lying south of the northern line of Carolina Avenue in said city of Eliza- 
beth City, said line extending to deep water of Pasquotank River, said 
line being the division line between Carolina Aven.le and said avenue 
extended and said hospital grounds proper, being so marked by privet 
hedge." 

( I t  being found that  the original conveyances by Riverside Land Com- 
pany of lots h-0s. 152-156 antedate the conveyance to J. H. LeRoy as set 
forth above.) 

b'S. That  the Pasquotank River is a large watercourse upon which 
fairly large commercial vessels ply and such vessels plying said river may 
and do reach the ocean, various inland waters and the navigable waters 
of other States. That  the Pasquotank R i re r  is a navigable stream. That  
t h ~  channel in said navigable stream is several hundred yards east of 
Rirerside Arenue in front  of lots Kos. 152-156. That  immediately in  
front . . . between Preyer and Carolina Streets, the waters . . . are 
coinparatively shallow . . . from the shore line to points 150 feet out in 
the river . . . That  said shallow waters are capable of floating skiffs and 
small boats and small craft navigate the waters of the . . . river directly 
east of said lots from the shore line out. 

"9. That  the city of Elizabeth City and the County of Pasquotank, 
with the consent of the Albemarle Hospital, Inc., have expressed their 
inlention to build a bulkhead or breakwater 150 feet from the shore line 
immediately to the east of Riverside Avenue and i r  front of lots Nos. 
152-156. That  the defendants have expressed their further intention to  
fill the space between the shore line and the bulkhead with debris and 
earth in order to convert the said area, now lying under the waters of 
Pasquotank Rirer ,  into a public park. That  such proposed park would 
be an obstruction in the waters of a navigable stream, but would not 
oh t ruc t  the channel of Pasquotank River. 

"10. That  the proposed action on the part  of the defendants as set forth 
in the section next above will cause serious and irreparable damage to the 
plaintiffs in that  the value of their lots Nos. 152-156 will be seriously 
diminished. That  only a small portion of the dainages that  may be 
suffered by the plaintiffs would arise from the loss of accessibility to the 
waters from these lots. That  such damages as mag he suffered by the 
plaintiffs because of an  impairment of the accessibility to the water 
would be greater in degree and different in kind from the damage suffered 
by the members of the general public. That  the f a r  gJPeater portion of the 
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damages that  may be suffered by these plaintiffs would arise from a dimi- 
nution in aesthetic values now enjoyed by these plaintiffs by reason of 
the proximity of said lots . . . to  the waters of the . . . river. Tha t  
this diminution in aesthetic value and consequent damage would not 
arise from the threatened obstruction of navigation per se but would be 
incident to and a by-product of such obstruction of navigation. 

"11. That  plaintiffs will suffer serious damage if the restraining order 
prayed for is not issued. That  the defendants will suffer no damage if 
such restraining order iqsues. 

"12. That  all the original conveyances by the Riverside Land Company 
to the parties herein and/or their predecessors in title were by lot number 
and reference to the aforementioned plat. That  said plat shows the 
Pasquotank River as one of the geographical boundaries of the land of 
the Riverside Land Company. That  all of the lots mentioned herein and 
all the lots shown on the entire plat are shown on the plat as abutting the 
near side of streets and avenues. 

"13. That  the plaintiffs are tax payers i n  the city of Elizabeth City 
and County of Pasquotank. That  the plaintiffs have made no demand 
upon the governing boards of the city of Elizabeth City and County of 
Pasquotank that  they desist from their plan as set forth in  section 9, 
but the defendants hare  alleged their intention to carry out the plan 
unless restrained by order of court. 

"14. That  the construction of said bulkhead and fill for  the purpose 
of constructing said park will cost a considerable sum of money which 
will be paid from monies raised by taxation in  the city of Elizabeth City 
and the County of Pasquotank." 

Upon these findings of fact, the referee concluded as matters of law: 
"I. That  the plaintiffs Rere under no  legal duty to  make personal 

protest to the governing bodies of the City of Elizabeth City and the 
County of P a q u o t a n k  County before bringing this action. 

"3. That  Lots Nos. 152-156 abut and are bounded by the western edge 
of Riverside Alvenue. That  plaintiffs are not riparian owners and have 
no riparian right5 such as would entitle them to  enter said lands for 
wharf purposes, or claim title to lands formed by accretion. That  plain- 
tiffs do have rights in Paequotank River as a public thoroughfare and 
a public way. 

"3. That  the paper writing dated May 9, 1904, recorded J u n e  11, 1904, 
in Book 27, page 504, did not convey the strip of land lying between 
Riverside Avrnue and Pasquotank River other than numbered lots and 
qpecifically did not convey the strip of land between Riverside Avenue 
and Pasquotank R i re r  between Carolina and Preyer Streets in front  of 
said Lots Xos. 152-156. That  said paper writing purporting to convey 
lands under water conveyed no title to  lands under water since it will be 
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presumed that the title to lands under navigable water is in the State in 
the absence of a showing of connected chain of title with a grant dated 
between 1835 ,4.D. and 1845 A.D. That at  the point in question in front 
of Lots Nos. 152-356, J. H. LeRoy did not obtain the right to enter for 
wharf purposes and his successors in title, the defendants, are not riparian 
owners and have no riparian rights in or along the Pasquotank River 
immediately in front of said Lots Nos. 152-156. 

"4. That by recording the plat in Book 26, at page 236, and indicating 
on said plat that there was only a narrow bank between Riverside Avenue 
and the waters of Pasquotank River, and by failing to indicate that said 
narrow strip of bank had been subdivided and by selling lots in said sub- 
division by plat and lot number, the Riverside Land Company dedicated 
such narrow strip or bank to the use of the public in reaching the waters 
of the Pasquotank River. 

"5. That such defendants as are parties to this action cannot be pre- 
cluded and estopped on these facts from performing z useful public service 
and constructing a useful public work and the defendants are not estopped 
from the construction of the said park. 

"6. That the defendants hare no legal right to enter into the lands 
under waters of Pasquotank River and obstruct the same. That the con- 
struction of said park would constitute a public nuisance. That if the 
defendants owned the aforementioned six-foot strip of land as shown by 
the plat, then the construction of said park would constitute a public 
nuisance. That if the defendants owned sa'id strip of bank and the lands 
under water in front of Lots Nos. 152-156, the construction of said park 
would constitute a public nuisance. That the said proposed construction 
of the park should be enjoined as a nuisance. 

''7. That if and when the proposed park is constructed the lands in 
said park as artificially raised above the waters of ihe Pasquotank Rirer 
will become vacant and unappropriated lands subject to entry by any 
citizen of this State. That the defendants are not among the class that 
may make entry and obtain a grant to such lands. That such construction 
would necessarily result in serious loss to the plaintiffs as taxpayers and 
such expenditure of the funds of the defendants with consequent loss 
should be enjoined." 

The record shows that :  "The defendants except to the report of the 
referee and for their exceptions say" : Then follows exceptions to findings 
of fact, a portion of No. 9, and all of numbers 10, :L1 and 14 for that, in 
substance, each is not supported by the evidence-but no issues were 
tendered. 

Then there follows these exceptions to conclusions of law: 
"1. The defendants except to the Referee's Conc~lusion of Law No. 1 

for the same is contrary to law, and the Referee should hare concluded 
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that  the plaintiffs were under legal duty to  make protest to the governing 
bodies of the defendant County and the defendant City, in manner and 
form as required by law. 

"2. Defendants except to so much of the second Conclusion of Law as 
reads as follows: 'The plaintiffs do have rights in Pasquotank River as 
a public thoroughfare and a public way,' for that  such conclusion is con- 
t rary  to law and the Referee should have concluded that  plaintiffs have 
only such rights in the portion of Pasquotank River sought to be utilized 
as a park as is by law accorded to all other individuals, firms or corpora- 
tions not owning riparian rights thereover. 

"3. Defendants except to Conclusion of Law No. 3 for that  such con- 
clusion is contrary to law in its entirety, as the Referee should have con- 
cluded that  the deed dated May 9, 1904, recorded in  Book 27, page 504, 
in the Public Registry of Pasquotank County, conveyed from The River- 
side Land Company to J. H. LeRoy all lands of the grantor lying to the 
east of Riverside Avenue between Carolina Avenue and Pryor  Street, 
and that  the Albemarle Hospital, Inc. is now the owner in  fee of said 
lands, together with all riparian rights attendant thereto. 

"4. T h e  defendants except to Conclusion of Law No. 4 for that  the 
same is contrary to law and is entirely unsupported by fact upon which 
such conclusion could properly be made. 

"5. The defendants except to the 6th Conclusion of Law for that the 
same is contrary to law and is entirely unsupported by fact, and t h ~  
Referee should have concluded that  as against the plaintiffs the defend- 
ants had the right to construct the public park into the shoal waters of 
Pasquotank River in so f a r  as the channel thereof was not obstructed; 
that  said public park would not constitute a public nuisance and that if 
it  did in fact constitute a public nuisance, that  plaintiffs' remedy is not 
by injunction but by suit for damages. 

"6. That  defendants except to  Conclusion of Law No. 7 for that the 
same is contrary to law and is entirely unsupported by fact or proper 
pleading. 

"Exceptions to the Referee's Allowing the plaintiffs to File Mdi t ional  
Pleadings Following the Closing of the Testimony: 

"The defendants except to the Referee's sustaining plaintiffs' motion 
to file additional pleadings as is set fort11 in the "Supplementary Tran- 
script of Further Proceedings" for that  the amendment to the complaint 
so allowed constituted a new and different cause of action." 

On the other hand, the record shows that  plaintiffs excepted to the 
fifth conclusion of law set forth in referee's report "for that  there was 
no evidence or finding of fact to  support same. On the contrary, the 
referee should have concluded on all the evidence and the findings of fact 
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that the defendants are estopped and precluded frorn construction of said 
purposed park, the Land Company having made the representations as 
shown by the plat, and the defendants claiming only such rights as they 
may have acquired under the LeRoy deed, all parties claiming from a 
common source." 

When the cause came on for hearing on the exceptions filed by the 
respective parties, the judge entered judgment reading as follows : 

"Counsel for plaintiffs and defendants having presented their conten- 
tions, and the court having carefully read and con3idered the pleadings, 
the evidence and the findings of fact and conclusions of law of the Referee, 
and the exceptions thereto: The court now finds the facts to be as set 
forth in the Referee's report and designated under 'Findings of Fact' as 
'First,' 'Second,' 'Third,' 'Fourth,' 'Fifth,' 'Sixth,' 'Seventh,' 'Eighth,' 
'Ninth,' 'Tenth,' 'Eleventh,' 'Twelfth' and 'Thirteenth,' and now confirms 
said findings by the Referee and adopts the same m the findings of this 
court as fully as if here copied verbatim. 

"The court confirms and adopts as the conclusions of this court, the 
conclusions of law of the Referee as set forth under 'Conclusions of Law' 
rind numbered 'First,' 'Second,' 'Third,' 'Fourth,' 'Sixth,' and 'Seventh,' 
but overrules conclusion of law number 'Fifth' and now holds as a matter 
of law that the defendants are estopped and precluded from construction 
of said proposed park. 

"The exception of the plaintiffs is sustained, and the exceptions of the 
defendants are overruled. 

"This court now confirms the 'Supplementary Transcript of Further 
Proceedings' of the Referee with respect to the amendment prayed for by 
plaintiffs, finds the facts to be as therein set forth and now confirms the 
Referee's Order allowing said amendment. 

''It is, therefore, adjudged and decrecld that the Findings of Fact by the 
Referee, and the Findings of Fact by this court, are amply supported by 
the evidence offered in this cause; that the defenda.its, their agents, serv- 
ants and employees, be, and they are hereby enjoined and restrained from 
constructing said breakwater and from making the fill thereof adjacent to 
and immediately eastward of the street or driveway referred to as River- 
side Drive and which street or driveway is immed~ately eastward of the 
lots of plaintiffs designated as lots Nos. 152 and 153 and 154 and 155 and 
156 as shown on plat of Riverside Land Company, recorded in Book 26, 
page 836, in the office of the Register of Deeds of Pasquotank County; 
that the plaintiffs recover their costs to be taxed by the Clerk. 

"Judgment is hereby entered accordingly. 
"The Clerk will record the Referee's report with this judgment. 
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"By consent of plaintiffs and defendants, this judgment is signed out 
of term and out of the District with the same force and effect as if signed 
a t  term in Pasquotank County. 

"December 29, 1951. 
i( J.  pat^ FRIZZELLE, 

Judge Riding First  Judicial District." 

The record shows appeal entries signed by the judge as follows: "To 
the judgment rendered by the undersigned judge on December 29, 1951, 
and received and filed by the clerk on Janua ry  2, 1952, the defendants in 
apt  time except, and from same appeal to the Supreme Court  . . ." 

The record of agreed case on appeal shows, among other things, that  
there was evidence offered on the tr ial  tending to support each and every 
finding of fact of the referee as is shown in his report. 

The record of agreed case on appeal also shows that  the defendants 
offered no evidence a t  the trial before the referee tending to support their 
plea of the statute of limitations. 

The following also appears therein: "To each conclusion of law con- 
tained in said judgment and numbered below, and to each of them sepa- 
rately the defendants in apt  time excepted as follows :" enumerating the 
conclusions of law and rulings as shown in the judgment-as well as to 
the signing and entering of the judgment. 

And that  from the judgment of the court below defendants appeal to 
Supreme Court, and they assign error. 

W o r t h  & H o r n e r  for plaintif fs,  appellees. 
McAlzdlan & A y d l e t t  and  W i l s o r ~  & V i l s o n  for  de fendun t s ,  appellants.  

WINBORNE, J. Appellants, the defendants, raise, and debate in their 
brief filed here on this appeal, four questions as arising upon assignmt'nts 
of error on which they rely. We hold, however, that on the record and 
case on appeal now considered, prejudicial error i.; not made to appear. 

The first question presented is this : "Should the court have disposed 
of defendants' plea of adverse possession prior to entering an  order of 
compulsory reference?" As to this, if it  be conceded that  the plea as 
made be sufficient to set up a good plea in bar to plaintiffs' cause of action, 
'(the rule of practice in an orderly course of procedure" would be to have 
such defense disposed of before ordering a compulsory reference. Cornrs. 
v. Rale igh ,  88 N.C. 120, and numerous other cases. 

Such plea raises an  issue of fact which the pleaders are entitled to have 
tried by a jury. This right may be waived. In  a consent reference this 
right is waived, and this issue, as well as all others raised by the plead- 
ings, may be decided by the referee. On the other hand, in a compulsory 
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reference the right to have this issue tried by a jury is not waived, and 
this issue should be settled by a jury before an order of reference is made. 
(See McIntosh N. C. P. & P., Sec. 523.) 

But if when a good plea in bar is pleaded the court should order a 
reference, a party may object, and "appeal at  once, :d he be so minded, 
or he may rely on his objection by reserving his exception, and appeal 
from the final judgment," Walker,  J., in Pritchett u. Supply  Co., 153 
N.C. 344, 69 S.E. 249 ; Baker v. Edwards, 176 N.C. 229, 97 S.E. 16, and 
other cases. 

Indeed, if the objectors elect to take t,he latter co.urse, their right to 
have the issue based on the plea in bar tried by a jury, may be waived. 
Booker z3. Highlands, 198 N.C. 282,151 S.E. 635; Brown v. Clement Co., 
217 N.C. 47, 6 S.E. 2d 842, and cases cited. 

1 3  Booker v. Highlands, supra, Stacy,  C.  J., states clearly and con- 
cisely the procedure which must be pursued in a compulsory reference in 
order to the right to a trial by jury (the fi&t two requirements 
being pertinent to case in hand), as follows : 

"1. Obiect to the order of reference at the time it .is made . . . 
"2. On the coming in of the report of the reference, if i t  be adverse, 

file exceptions in apt time to particular findings of fact made by the ref- 
eree, tender appropriate issues based on the facts :pointed out in the 
exceptions and raised by the pleadings, and demand a jury trial on each 
of the issues thus tendered . . ." 

And "a failure to observe any one of these requirements may constitute 
a waiver of the party's right to have the controverted matters submitted 
to a jury and authorize the judge to pass upon the exceptions without the 
aid of a jury." McIntosh, Sec. 525. 

Applying this procedure to the case in hand, it appears that while de- 
fendants excepted to the order of reference, and filed exception to certain 
adverse findings of fact and conclusions of law made by the referee, yet 
they did not tender any issues, nor did they demand rt jury trial on any 
issue. Hence, the right to have the issue raised by their plea in bar tried 
by a jury is waived. Indeed, they offered no evidence in support of such 
issue. And the rulings of the judge, made upon exceptions to  the report 
of referee, while not expressly so stated, are tantamount to holding against 
defendants on their plea in bar. 

The second question is stated by appellants in thesc words: "Does the 
recordation of the Riverside Land Company plat, showing a strip of land 
to the east of Riverside Avenue as undivided land, con,Atute a dedication 
of t,he strip for such a purpose as to give the plaintiffs a special property 
right therein sufficient to support their original complaint ?" 

I n  this connection, it is appropriate to note that, in this State, the 
findings of fact made by a referee, when there is evidence tending to 
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support them, if affirmed by the judge, are conclusive on appeal. See 
F r e y  v. L u m b e r  Po., 144 N.C. 759, 57 S.E. 464; Henderson v. X c L a i n ,  
146 N.C. 329, 59 S.E. 873; Mirror  Co. v. Casualty Co., 153 N.C. 373, 
69 S.E. 261. 

And the question here posed by appellants is predicated upon assign- 
ments of error based upon exceptions to conclusions of law approved by 
the judge and to  conclusions of law made by the judge. Hence the pivotal 
question is whether the findings of fact support these conclusions of law. 
The Court is of opinion, and holds that  they do support such conclusions 
of law. 

I t  is a settled principle in  this State that  when the owner of land, 
located within or without a city or town, has it subdirided and platted 
into lots, streets, alleys, and parks, and sells and conveys the lots or  any 
of them with reference to  the plat, nothing else appearing, he thereby 
dedicates the streets, alleys, and parks, and all of them, to the use of the 
purchasers, and those claiming under them, and of the public. See Ins .  
Co. v. Carolina Beach, 216 N.C. 778, 7 S.E. 2d 13, where pertinent deci- 
sions of this Court are assembled. Among the cases cited a re :  Conrad 
w. Land Co., 126 N.C. 776, 36 S.E. 282; Collins c. Land Co., 128 N.C. 
563, 39 S.E. 21; Hughes  v. Clark,  134 N.C. 457, 46 S.E. 956; Green v. 
Miller, 161 N.C. 24, 76 S.E. 505 ; Sexton v. Elizabeth C i f y ,  169 N.C. 385, 
86 S.E. 344; W i t t s o n  v. Dowling, 179 N.C. 542, 103 S.E. 18. See also 
Foster v. A f w a t e r ,  226 N.C. 472, 38 S.E. 2d 316. 

I n  the Collins case, supra, i t  is held ('that a map or plat referred to in  
a deed, becomes a par t  of the deed as if i t  were written therein, and that, 
therefore, the plan indicated on the plat is to be regarded as a unity, and 
the purchaser of a lot acquires a right to have each and all of the ways 
and streets on the plat, or map, kept open." To support this riew the 
Court quotes with approval the following from Elliott on Roads, Sec. 120 : 
"It is not only those who buy lands o r  lots abutting on a road or street 
laid out on a map or plat that  have a right to insist upon the opening of a 
road or street, but where streets and roads are marked on a plat and lots 
are bought and sold with reference to the map or plat, all who buy with 
reference to  the general plan o r  scheme disclosed by the plat or map 
acquire a right to all the public ways designated thereon and may enforce 
the dedication. The  plan or scheme indicated on the map or plat is re- 
garded as a unity, and i t  is presumed, as well i t  may be, that  all the public 
ways add value to all lots embraced in the general plan or schen~e." 

The reason for the rule, as stated in Green I ) .  Xi l ler ,  supra, is that  "the 
grantor, by making such a conveyance of his property, induces the pur- 
chaser to believe that  the streets and alleys, squares, courts and parks will 
be kept open for their use and benefit, and having acted upon the fai th of 
his implied representations, based upon his conduct in platting the land 
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and selling accordingly, he is equitably estopped, as well in reference to 
the public as to his grantees, from denying the existence of the easement 
thus created.'' 

I n  this connection attention is directed to ilnnotation appearing in 
7 A.L.R. 2d 607, on the subject ('Conveyance of lot by reference to map 
or plat as giving purchaser rights in indicated streets, alleys, and areas 
not abutting his lot." The annotator states that in .those jurisdictions in 
which the question has arisen, the majority adhere to the "broad view" or 
(( unity" rule, "that a grantee to whom a conveyance is made by reference 
to a map or plat acquires a private right, frequently designated as an 
easement to the use of all the streets and alleys delineated on such map or 
plat," as well as of a "park or other open area" delineated thereon. And 
the annotator classifies decisions of the Supreme Court of North Caro- 
lina as holding to the "broad view" or "unity" rule. 

I n  this connection, it is noted that Pasquotank River is a navigable 
stream. And navigable waters constitute a public highway, which the 
public is entitled to use for the purposes of travel either for business or 
pleasure. Cromnrtie c. Stone, 194 N.C. 663, 140 13.E. 612. S. ex rel. 
Lyon v. Power Co., 82 S.C. 181, 63 S.E. 884, 22 L.11.A. (N.S.) 435, 129 
Am. St. Rep. 876, 17 Ann. Cas. 343. 56 Am. Jur .  672-Waters. Sec. 209. 

However, the right of navigation gives no license to go and come 
through and over the riparian owner's land without "let or hindrance." - 
Similarly, those navigating a river have no right, as incident to the right 
of navigation, to land upon and use the bank at a place other than a 
public landing without the consent of the owner, for the banks of a navi- 
gable stream are private property. 56 -1m. Jur .  67&Waters, Sec. 213. 

Moreover, in Bond 2.. Wool, 107 N.C. 139, 12 S.E. 281, this Court said: 
"In the absence of any special legislation on the subject, a littoral pro- 
prietor and a riparian owner, as is universally conceded, have a qualified 
property in the water frontage belonging, by nature, to their land, the 
chief advantage growing out of the appurtenant est,ste in the submerged 
land being the right of access over an extension of their water fronts to - - 
navigable water, and the right to construct wharve,~, piers, or landings, 
subject to such general rules and regulations as thl3 Legislature, in the 
exercise of its powers, may prescribe for the public rights in rivers and 
navigable waters." See G.S. 146-6. 

Again in the same case, at  page 149, it is declared: "This qualified 
property, that, according to well settled principles, as interpreted in 
nearly all the highest courts of the United States, is necessarily incident 
to riparian ownership, extends to the submerged land bounded by the 
water front of a particular proprietor, the navigable water and two 
parallel lines projected from each side of his f ron t  to navigable water." 
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These principles were applied in O'Neal v. Rollinson, 212 N.C. 83, 192 
S.E. 688. See also R. R. v. W a y ,  169 N.C. 1, 85 S.E. 12. 

Hence, normally, the right of access to navigable waters over adjacent 
lands held under private ownership is vested exclusively in the owner of 
such lands, and can be exercised by another only by virtue of a grant  or  
license by such owner. I t  is a property right, analogous, i t  is said, to an  
abutting owner's right of access to  highways on land. 56 Am. J u r .  677, 
Waters, Sec. 216. 

Applying these principles to the case in  hand, the Riverside Land 
Company, being a riparian owner of land fronting on Pasquotank River, 
a navigable stream, shown on, and in accordance with, the plat by which 
i t  sold lots, had the right to grant  to purchasers of such lots access over 
its water frontage land to the waters of the river. And the conclusions of 
law on the facts found appear logical. 

The third and fourth questions as stated by appellants are these : (3 )  
('Did the court err  in allowing the plaintiffs t o  amend their complaint, 
and set u p  a taxpayer's action, after all the evidence had been taken and 
the case was under consideration by the referee?" 

(4 )  "Does the construction of a park on the bluff, beach and shallow 
water east of Riverside Avenue constitute a public nuisance, and result 
in such an expenditure of funds for an  unlawful purpose, the prevention 
of which the plaintiffs would be entitled to maintain a taxpayer's action 2" 

I n  this connection, the General Assembly has declared in G.S. 14-133 
that  "if any person shall erect artificial islands or lumps in any of the 
waters of the State east of the Atlantic Coast Line Railroad running 
from Wilmington to Weldon . . . t o  the North Carolina-Virginia state 
boundary, he shall be guilty of a misdemeanor." The Court will take 
judicial notice of the fact that  the Pasquotank River is east of the above 
railroad as so expressly located. 

Moreover, we find it stated in 56 Am. J u r .  680, Waters, 218, that, 
navigable waters being public highways, i t  follows, under elementary 
principles of the common law, that  any unreasonable obstruction thereof, 
o r  of navigation thereon, is unlawful. I n  general, the rule is that  all 
material obstructions to navigation not authorized by the proper govern- 
mental authority are public nuisances. See N f g .  Co. v. R. R. Co., 117 
N.C. 579, 23 S.E. 43;  Reyburn  7,. Sawyer ,  135 N.C. 328, 47 S.E. 761; 
Pedm'ck v. R. & P. 8. R. Co., 143 N.C. 485, 55 S.E. 877. Compare 
B r o o c h  v. Muirhead, 223 N.C. 227, 25 S.E. 2d 889. 

Indeed, it is stated that  i t  is not necessary tha t  obstructions in the way 
of navigation should have actually interfered with, or done i t  in order to  
render such obstructions nuisances; i t  is sufficient if navigation was 
thereby rendered less convenient, secure, and expeditious. The fact that  
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the  obstruction m a y  be a source of public benefit has  been held not  to 
relieve it of i ts  character  a s  a nuisance. 

Hence, in the  l ight  of t h e  decision here made  in reilpect of the second 
question, a s  hereinabove stated, and  of the  principle lrist above stated, i f  
there be e r r o r  in allowing t h e  amendment  to  which objection is made, it 
does not appear  to  be prejudicial  t o  defendants, the  appellants. 

I n  conclusion, a n d  a f te r  giving due consideration t o  argument  ad- 
vanced a n d  authorities cited, the  judgment  f r o m  which appeal  is taken is  

Affirmed. 

BARNHILL, J., dissents on the question of dedication. 

WACHOVIA BANK & TRUST COMPANY, TltUSTEE BY APPOINTMENT OF COURT, 
UNDER TISE LAST WILL AND TESTAMENT OF SAMUEL F. PATTERSON, 
DECEASED, V. ROBERT H. SCHNEIDER, NANCY ELIZABETH SCHNEI- 
DER, A MINOR; FRANCIS I?. PATTERSON, MILDRED PATTERSON 
BEARD. THE UR'BORN CHILDREN OF NANCY ELIZABETH SCHNEIDER, 
THE LINEAL DESCENDANTS OF MRS. MARY PATTERSON SCHNEIDER, 
NOT Now IN BEING, AND ANT AND ALL OTHER PERSOSS NOT NOW IN BEING 
OR UNDER ANY DISABILITY, OK WHOSE NAMES A S D  RESIDENCES ARE NOT 
KR'OWN, WHO MAY, TO ANY DEGREE OR EXTEKT, BECOME INTERESTED IN AWY 
OF THE ASSETS OF THE TRUST ESTABLISHED PURSUAK~I' TO ITEM 3 OF THE 

LAST WILL OF SARlUEL F. PATTERSOX. 

(Filed 30 April, 1932.) 
1. Wills 8 31- 

Where there is apparent repugnancy in the intent of the testator a s  
expressed in one part of the will and as  gathered from the entire instru- 
ment, the meaning of the language used is subject to jndicial construction. 

The intent of testator a s  gathered from the language of the entire instru- 
ment is the controlling objective of testamentary construction. 

In  ascertaining the intent of a will, all  its provision:3 must be examined 
in the light of the circumstances surrounding testator, including the state 
of testator's family a t  the time the will was made. 

4. Same- 
I t  is not required that  the intent of testator be declared in express terms, 

and in fact the intent as  inferred from the language of the entire instru- 
ment is more to be regarded than the use of any particular words. 

5. Wills 5 32 - 
A vested estate is transmittible, a contingent estate is not. 
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TRUST Co. t'. SCHXEIDER. 

Wills § 33c- 
An estate is rested when there is either an immediate right of present 

enjoyment or a present fised right of future enjoyment. 

Where there is uncertainty as  to the person or persons \rho a re  to take, 
and the uncertainty is to be resolred in a particular way or according to 
conditions a t  a particular time in the future, tlle estate is contingent. 

Wills § 3412- 
When a gift is to a class, but the time of resting is postponed beyond the 

date of the terniination of the preceding life estate, niembers of tlle class 
in esse a t  the time of the termination of the life estate are  possessed of tlie 
contingent right to talie. subject to be opened up to admit members of the 
class thereafter born and to be closed so as  to exclude members \rho die 
prior to the date set for the resting of the estate. 

Wills 33a- 

Where a bequest and devise of the income of an estate to the beneficiaries 
is limited to a specified period, with provision for the resting of the corp~ts 
a t  the end of the l~eriod upon contingent lini~tations. so that the bene- 
ficiaries of the colplts need not be the s a n ~ e  as the beneficiaries of the 
income, the beneficiaries of the income do not talie the fee, since the will 
manifests a n  intent to gass an estate of less dignity. 

10. Wills 3 2 M ,  3Sc-Beneficiary of income held t o  have only contingent 
interest in  corpus and  therefore did not  take transmittible estate. 

Testator was surr i red by children of his first marriage and the widow 
and child of his second marriage. After making pro\ ision for the children 
of his first marriage, testator derised and bequeathed the remainder of his 
estate ill trust with prorision that  the income therefrom should be paid 
his widow and the child of the second marriage and, upon the child's death, 
to her c.liildren for tlle period of the trust. with further provision that  a t  
the expiration of tnenty years from the death of the child by the second 
marrinqe the covpr~s should be d i s t r ibu td  to such child's children or grand- 
cl~iltlren stirpes, with further limitation orer to tlie trustees for chari- 
table purposes in the event testator's child by the second marriage died 
without direct descendants snrriring at  the time of the termination of the 
trust. The cliild by tlle second marriage died snrrirecl by two children, 
one of whon~ died before the expiration of the period fixed for the distribn- 
tion of the corprts. Ilcld: The children by the first marriage were excluded 
from taking any interest in the property in question by purchasr under the 
will, and the deceased cliild of tlle child by the secontl marriage took no 
transrnittible estate, and any interest he may hare had terminated upon 
his death, and further the surriring child of the child of the second mar- 
riage is entitled to all  the inconie from the estate, and there can be no 
distribution of the corprrs prior to her death or the end of the twenty year 
period fised by the will. 

11. Wills 39- 
Courts do not enter anticipatory jndgments, and therefore in an action 

to construe a will, an adjudication directing the distribution of the corptrs 
of the estate in the event of the death of the contingent beneficiary prior 
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to the time Axed in the will for the distribution c ~ f  the corpus, will b e  
vacated. 

12. Costs Q 8- 
Except as otherwise provided by G . S .  6-21 attorney's fees are not a part 

of the cost of litigation. 

18. Wills g 39- 
Pees of attorneys for parties who are sui juris anil elect to employ coun- 

sel and assert their claim to a part of the estate cmnot be allowed as a 
part of the costs in an action to construe the will, even though it was neces- 
sary for plaintiff to make them parties to the action. 

APPEAL by guardian ad Eitem for the defendant Nancy Elizabeth 
Schneider, an infant, and certain other defendants, from Hatch, Special 
Judge, October Special Term, 1951, WAKE. Modified and affirmed. 

Petition by plaintiff trustee for advice and instru,t' - ion. 
Samuel F. Patterson, plaintiff's trustor, a residenl of Halifax County, 

North Carolina, died in 1924 possessed of a large estrlte consisting of both 
real and personal property. He  left surviving a uidow, now deceased, 
and their daughter, Mary B. Patterson, then nine years of age; and also 
a son and daughter by a former marriage, the defendants Francis F. 
Patterson, and Mildred Patterson Beard. The son has one child and the 
daughter Mildred five children now living. Said grandchildren are repre- 
sented here by a duly appointed guardian nd litem. 

Said Samuel F. Patterson died testate. I n  his will he made provision 
for his son Francis and his daughter Mildred. Title to the gift to or for 
the benefit of Mildred was vested in trustees who were directed to pay 
the income therefrom to her during her natural life and after her death 
to her children until the youngest one thereof should attain the age of 
twenty-one years, at  which time payment of income should cease and the 
corpus of the devise should revert to the residuary cstate of the testator. 
Neither this devise nor the devise to Francis is in :my wise involved in 
this litigation. 

Then he made provision for his widow and their daughter Mary in 
the following language : 

('ITEM NO. 3. I give, devise and bequeath to my wife, Nancy P. Pat-  
terson, and to my daughter, Mary B. Patterson, eclually, all of the income 
which may arise from the remainder of all of my property of every kind, 
character, and description, so long as they both shall live. I n  the event 
of the death of either of them. the survivor shall receive, so long as she 
shall live, all of the income which may arise from ];he remainder of my 
estate not disposed of in items 1 and 2 as above set out . . . I f  my daugh- 
ter, Mary B. Patterson, shall have any children living a t  the time of her 
death, then, and in that event, any and all income to which she would be 



N. C.] S P R I N G  T E R M ,  1952. 449 

entitled hereunder, if she were living shall be paid equally to her children 
for a period of twenty years after her death. Cpon the death of my wife, 
Nancy P. Patterson, and the death of my  daughter, Mary B. Patterson, 
leaving no children or grandchildren, her  surviving, then all of my  estate 
shall revert to my  executors hereinafter provided. I n  the event that  m y  
daughter. Mary B. Patterson shall die leaving children o r  grandchildren 
her surviving, then upon the expiration of the 20 year period succeeding 
her death as above provided, my  estate shall be distributed equally among 
her children and the children of any one of her children who may have 
predeceased her, provided that  her grandchildren shall receive only such 
portion as would have been received by their parent if living. 

"ITEM NO. 4. I n  the event of the reversion of the remainder of my 
estate to my  Executors, on account of the death of my wife, Nancy P. 
Patterson and the death of my  daughter, N a r y  B. Patterson, without 
leaving any children or grandchildren surviving her, then i t  is my  desire 
that  my executors hereinafter named and their successors, shall use the 
income which may be derived from my estate for charitable and educa- 
tional purposes in  their discretion." 

Executors and trustees were named in  the will, and plaintiff is the 
successor trustee now in charge of and actively engaged in  the adminis- 
tration of said trust estate which presently consists of real estate and the 
proceeds of real estate of the value of $77,203.17 and personal property 
not traceable to real estate of the value of $558,743.98. 

Mary B. Pattemon, the surviving daughter by the last marriage and 
beneficiary of the trust, intermarried with defendant Robert H. Schnei- 
der and there were born to the marriage tu7o children, defendant Nancy 
Elizabeth Schneider and Robert Patterson Schneider. She died a resi- 
dent of Virginia, 6 February 1951. Her  infant son, Robert, died a few 
days thereafter, that  is, on 16 February 1951. 

A controversy has arisen among the parties as to the proper disposi- 
tion of the trust estate. The  defendant Robert H. Schneider, father of 
Robert Patterson Schneider, deceased infant son of Mary Patterson 
Schneider, claims one-half of the personal estate held in trust as heir of 
distributee of his said child, and the other parties make conflicting claims, 
the exact nature of which need not be detailed here. 

I n  view of the language used in I tem 3 of the will, the trustee is not 
certain as to the disposition, if any, it should now make of the corpus of 
the trust estate or as t o  the rights of the respective parties under the 
several claims made by them. I t  therefore filed this petition for advice 
and instruction, particularly as to : 

1. I t s  right to sell and convey, invest and reinvest the assets of the trust 
estate ; 
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2. The meaning and dispositive effect of the language used in said 
Item 3 ;  and 

3. The rights and interests of the respective claimants in the corpus 
of the trust estate. 

I t  prays specific instruction as to whether it shall now make distribu- 
tion of any part of the corpus of the trust and, if so, what part and to 
whom. 

The court below, after finding certain facts, adjudged that :  
1. The trustee possesses full discretionary power of administration of 

the trust including the power to sell, invest and reinvest without order of 
court and without the consent of the beneficiary or beneficiaries of the 
trust ; 

2. The proceeds of real estate now held by the trustee shall be deemed 
real estate for the purpose of descent and distribution as directed by the 
court ; 

3. Upon the death of Mary P. Schneider, the title to the corpus of the 
trust estate immediately vested in her two surviving children, Nancy 
Elizabeth and Robert Patterson Schneider, with the enjoyment thereof 
postponed until the termination of the trust; each being entitled to one- 
half of the income therefrom during the period of the trust; 

4. Upon the death of Robert P. Schneider, 16 February 1951, one-half 
of the trust estate passed immediately, free of the trust, to his heirs and 
di~t~ributees, his father, Robert H. Schneider, and his sister, Nancy 
Elizabeth Schneider ; and 

5. The father, Robert H. Schneider, as sole distributee of his son, is now 
entitled to one-half of all the personal estate held in trust by plaintiff, and 
the sister, Nancy Elizabeth Schneider, as sole heir at  law of said infant, 
is now entitled to one-half of all the real estate or proceeds of real estate 
now in possession of the trustee, free and clear of the tmst provisiens. 

The other adjudications are of secondary importance. 
The guardian ad litem for Nancy Elizabeth Schneider and certain 

other defendants excepted and appealed. 

A. L. Purrington, Jr., guardian ad lifem for Xancy Elizabeth Schnei- 
der. 

Manning & Joslin for Mildred Patterson Beard ard Francis F. Paf- 
terson. 

Samuel R. Leager, guardian ad litem for all persons in esse and in posse 
not otherwise represented. 

Brassfield & Maupin for Robert H.  Schneider. 
Joseph B. Cheshire, Jr., guardian ad litem for unbo,rn children o f  

Nancy Elizabeth Schneider and for lineal descendants of Mary Patterson 
Schneider not now in being. 
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BARKHILL, J. Did Robert P. Schneider, upon the death of his mother, 
become seized and possessed of a transmittible one-half interest in the 
trust estate devised in I tem 3 of the will of Samuel I?. Patterson, subject 
only to the provisions of the trust postponing the time of full enjoyment 
thereof? This is the primary question posed by this appeal. Since the 
widow, Nancy P. Patterson, is now dead and her interest in the trust 
estate has terminated, we may discuss the question without reference to 
her or her rights under the will. 

I f  I tem 3 of the will is lifted out of its context and considered apart  
from the will as a whole, the language there used generates very plausible, 
if not persuasive argument in support of an  affirmative answer. The will 
considered in  its entirety tends to point in the other direction. So then, 
there is sufficient ambiguity as to the purpose and intent of the testator 
and the meaning of the language used by him to invoke judicial construc- 
tion. Cannon v. Cannon, 225 N.C. 611, 36 S.E. 2d 17. 

Judicial construction is guided and controlled by well-recognized and 
established canons of construction, some of which must be invoked here. 

The discovery of the intent of the testator as expressed in his will is 
the dominant and controlling objective of testamentary construction, for 
the intent of the testator as so expressed is his will. Woodard v. Clark, 
234 N.C. 215 ; Trus t  Co. P. Waddell ,  234 N.C. 454; Seawell v. Seawell, 
233 N.C. 735, 65 S.E. 2d 369; Heyer v. Bulluck,  210 N.C. 321, 186 S.E. 
356. 

I n  ascertaining the intent of the testator, all the provisions of the will 
must be examined in the light of the circumstances, including the state 
of the testator's family at  the time the will was made. Heyer v. Bulluck,  
s u p m ;  Scales v. Bnrringer, 192 N.C. 94, 133 S.E. 410, and cases cited. 
The intent is to be gained from a consideration of the will in its entirety. 
Richardson v. Cheek,  212 N.C. 510, 193 S.E. 705; Heyer v. Bulluck, 
supra; Brown I * .  Brown, 195 N.C. 315, 142 S.E. 4 ;  Cannon v. Canno.n, 
s u p m ;  Rank  v. Corl, 225 K.C. 96, 33 S.E. 2d 613; Buffaloe u. Blalock, 
232 N.C. 105, 59 S.E. 2d 625. 

The intent of the testator, as expressed in the will, "taking i t  by its 
four corners" is the "Polar star" guiding the Court in arriving at  the 
proper construction of the language used in the will. Trus t  Co. v. Miller, 
223 N.C. 1, 25 S.E. 2d 177, and cases cited. 

The intention of the testator need not be declared in express terms. 
I t  is sufficient if i t  can be inferred from particular provisions of the will 
and from its general scope and import. Trus t  Co. v. Miller, supra; Efird 
n. Efird, 234 N.C. 607. And greater regard is to be given to the dominant 
purpose of the testator than to the use of any particular words. Heyer v. 
Bulluck, supra; Trus t  Co. v. VTaddell, supra. 
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Likewise we must bear in mind the distinction between a vested and a 
contingent estate, for the one is transmittible while the other is not. 
" (An  estate is vested when there is either an  immediate right of present 
enjoyment or a present fixed right of future enjoyment.' P a t ~ i c k  v. 
Beat ty ,  202 N.C. 454, 163 S.E. 572 ; Curt i s  v. X a r ~ y l a n d  Bapt is t  IJnion 
Asso., supra." (121 A.L.R. 1516) X c Q u e e n  v. TrusL Co., 234 N.C. 737. 
Conversely, when there is uncertainty as to the person or persons who are 
to take, the uncertainty to be resolved in a particu1,ar way or according 
to conditions existing a t  a particular time in  the Suture, the devise is 
contingent. Scales 2'. Barringer,  suprcz; T r u s t  Ccl. v. Stecenson,  196 
N.C. 29, 144 S.E. 370; S m y t h  v. iVcI i lss ick ,  222 K.C. 644, 24 S.E. 2d 
621. 

"If there is uncertainty as to the person or persons who will be entitled 
to enjoy the remainder or if a conditional element is made a par t  of the 
description of the remainder, it  is contingent." Scale? v. Barringer,  supra. 

I n  craftsmanship the will leaves much to be desired. I n  some respects 
i t  is ineptly drawn and i t  lacks exactness of expression and attention to 
details that  might be expected in a paper writing disposing of an  estate 
of the size here involved. Yet an  examination of the instrument with the 
controlling rules of construction in mind makes i t  manifest that the testa- ., 
tor intended to (1 )  keep his devise well within the rule against perpe- 
tuities, ( 2 )  limit the property which, in any event that  might arise, 
should go to the two children by his former marriage to that  specifically 
devised in the will, and ( 3 )  restrict the trust property devised in I t em 3 
to  his lineal descendants of the blood of his surviving widow, upon the 
failure of which it is to be used for charitable purposes as provided in 
I tem 4 of the will. 

The devise in trust is purposely and cautiously restricted to those of his 
own blood and the blood of his wife Kancy who may lse able to answer the 
roll call. And i t  is evident he intended that the devise should take effect 
according to the state of his family with reference to the second set of 
children a t  the time the division is to be made. The representatives of 
any deceased child who predeceased the life tenant take one share per 
sihirpes. They take, however, if a t  all, as purchaser:; under the will and 
not by inheritance, as representatires of their decea:,ed parent. 

There is no gift of the trust estate to the children and grandchildren 
of his daughter Mary apar t  from the direction that  the trust shall termi- 
nate and the property shall be divided a t  the end of the twenty-year 
period. Carter  v. K e m p t o n ,  233 N.C. 1, 62 S.E. 2d 713. 

A t  the time the will was executed, the state of testator's family was 
such that  there was a distinct possibility that  those who are to share in 
the income after the death of his daughter Mary and those who may share 
in the final division are not identical. Only children of Mary are to 
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receive the income pending the termination of the trust. Grandchildren 
are excluded by necessary implication. Yet grandchildren of the blood 
of the testator and his last wife are to share in the distribution, prorided 
their ancestor predeceased Mary. 

"In the event that  my daughter, Mary B. Patterson shall die leaving 
children or grandchildren her surviving, then upon the expiration of the 
20 year period succeeding her death as above prorided, my  estate shall be 
distributed equally among her children and the children of any one of 
her children who may have predeceased her, provided that  her grand- 
children shall receive only such portion as would have been received by 
their parent if living." 

Those who are to take the corpus  are designated by class rather than 
by name. When the gift is to a class but the time of vesting is postponed 
beyond the date of the termination of the preceding life estate, members 
of the class in esse at the time of the termination of the preceding estate 
are possessed of the contingent right to take. However, the class opens 
u p  to admit members of the class thereafter born, and closes ranks so as 
td exclude members who die, prior to  the date set for the vesting of the 
estate granted. -1'~ill c. B a c h ,  231 N.C. 391, 57 S.E. 2d 385; Smyth v. 
McRissick, supra.  

I f  testator's daughter X a r y  should die without leaving a direct de- 
scendant capable of answering the roll call as provided in the will, the 
trust property is not to pass by inheritance to representatives of his first 
set of children but is t o  revert to the trustees as a part  of the testator's 
residuary estate and be devoted to charitable purposes as provided in 
I tem 4 of the will. 

Whilc i t  is t rue the income from the trust is to be paid first to Mary 
and then, after her death, to  such of her children as may survive, the gif t  
is not a gift of the income generally. I t  is carefully limited to the twenty- 
year period next after the death of Mary. Hence, the line of cases repre- 
sented by C o d d i n g f o n  i l .  S t o n r ,  217 K.C. 714, 9 S.E. 2d 420, and Jackson  
v. Lnngley ,  234 N.C. 243, is not controlling here. The will manifests an  
intent to pass an estate of less dignity. ; I fangum v. M'ilson, an te ,  353. 

The intent of the testator as thus disclosed by the language used in the 
will under consideration compels these conclusions : (1) Robert Schneider 
never became seized of a vested interest i n  the trust estate which upon his 
death passed by inheritance to his heirs and distributees; ( 2 )  upon the 
death of his mother, he became entitled to one-half of the income from the 
trust estate; (3)  upon his death, prior to the expiration of the twenty- 
year period during which the trust was to continue and prior t o  the date 
set for the final distribution of the corpus of the estate, any interest he 
may hare  had in the trust estate terminated; (4) the defendant Nancy 
Elizabeth Schneider is now entitled to all the income from the estate and 
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is the only person who may be able to  answer the roll call a t  the expira- 
tion of the trust, if she is then living; and (5 )  there can be no  distribu- 
tion of the corpus of the estate a t  this time. 

Let i t  be understood, however, that  we do not a t  this time decide (1) 
any right of the children of the first marriage or their representatives to 
take by inheritance from their half sister, Nancy Elizrtbeth, in the event 
she dies without issue, either before or after the termination of the trust, 
or (2 )  the validity or invalidity of the contingent gift over for charitable 
purposes colltained in I tem 4 of the will. These questions are not now 
properly before the Court. The provisions of I tem 4 are now considered 
only as they serve to point to the intent of the testator. Specifically, para- 
graph 10  of the judgment, in so f a r  as i t  undertakes to direct the distribu- 
tion of the corpus of the trust in the event Nancy Elizabeth Schneider 
shall die prior to the expiration of the twenty-year period, is vacated. 
The courts do not enter anticipatory judgments. That  question will be 
decided when and if it  arises. 

The  court below entered an  order awarding counsel fees to the attor- 
neys for the defendant Robert Schneider and the defendants Francis F. 
Patterson and Mildred Patterson Beard, to be paid out of the assets of the 
estate as a par t  of the cost of the litigation. Exceptions to this order 
must be sustained. 

Except as otherwise provided by statute, G.S. 6-21, attorneys' fees are 
not now regarded as a part  of the court costs in this jurisdiction. Turner 
L). Uoger, 126 N.C. 300; Ragnn v. Ragan, 186 N.C. 461, 119 S.E. 882; 
ParXw v. Realty Co., 195 N.C. 644, 143 S.E. 254; Finance Co.. v. Hendry,  
189 N.C. 549, 127 S.E. 629. 

P r io r  to 1868 counsel fees for the successful litigant were fixed by 
statute and allowed as a part of the cost or expense of litigation. The  
Code of Civil Procedure, adopted in 1868, abolished the tax fees of attor- 
neys and made provision for the recovery by the successful party of cer- 
tain amounts which mere supposed to reimburse him for his expense. 
C.C.P., Title X I I ,  see. 275, 279; TIyman v. Devereux, 65 N.C. 588. This 
was changed in 1870-71 and certain fixed fees for attorneys allowed 
as under the former law. Bat. Rev., Ch. 105, sec. 29;  Patterson v. Miller, 
72 N.C. 516; Niclgett v. I'ann, 158 N.C. 128, 73 S.E. 801. I n  1879 this 
was repealed, leaving no statutory provision for attorneys' fees as costs. 
Laws 1879, Ch. 41 ;  Parker v. Realty Co., supra; Patrick v. Trust  Co., 
216 N.C. 525. 

Thus the nonallowance of counsel fees as a part  of the costs of litiga- 
tion was deliberately adopted as the policy in this State as early as 1879. 
That  policy, as modified by t h ~  provisions of G.S. 6-21, has prevailed in  
this State since that  date. 
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The allowances may not be sustained upon the theory that  they are in 
payment for services rendered the trust estate. 

While i t  was necessary for the plaintiff to make Robert H. Schneider 
a party defendant, whether he should appear and defend was for him to 
decide. When he elected to employ counsel and appear and assert his 
claim to a part  of the estate, his counsel represented him and advocated 
his cause. They were serving the individual and not the estate. Of 
course, what is here said as to  Robert H. Schneider applies with equal 
force to the allowance made counsel for  defendants Francis F. Patterson 
and Mildred Patterson Beard. 

The judgment entered in the court below must be modified in accord 
with this opinion. As so modified i t  is affirmed. 

Modified and affirmed. 

HENRY MURPHY, OLIVER MURPHY, McKINELT MURPHY, YINEY 
LANGSTON, NOAH ATKINSON AIYD THOMAS ATKINSON, PETITIOSERS, 
v. W. Df. SMITH AND WIFE, NOVELLA SMITH, RESPONDENTS. 

(Piled 30 April, 1952.) 
1. Reference §§ 9, 1% 

Where the referee fails to find a material fact, the remedy is by motion 
to recommit and not by exception to the failure of the referee to find the 
fact. 

2. Appeal and Error 3 40d- 
Findings of fact by the referee approved by the trial judge are conclusive 

on appeal if supported by any evidence. 

3. Death 3 l- 
Testimony to the effect that a missing person was last heard from some 

time during a particular year supports a finding that such person was not 
dead in February of the seventh year thereafter, there being no evidence 
that the full seven years had elapsed as of that date. 

4. Reference § l4a- 
A party to a compulsory reference waives his right to trial by jury, not- 

withstanding his objection to the order of reference and exception to the 
referee's finding of fact, when the issues tendered by him relate only to 
eridentiary matters and not to those issues arising upon the pleadings. 

5. Partition 8 la- 
Tenancy in common in land is the basis for a petition for partition. 

G.S. 46-1. G.S. 46-3. 



45 6 IiV T H E  SUPREME: COURT. [235 

8. Partition 8 5a- 
A plea of sole seizin in a proceeding for partition converts the proceed- 

ing, in legal effect, into an action in ejectment, with t t e  burden upon peti- 
tioners to prove their title. G.S. 1-399. 

The rebuttable presumption of death from seven years absence does not 
embrace any additional presumption that the missing person died without 
lineal descendants. 

8. Partition 8 5d: Ejectment 8 l7- 
Where, upon the plea of sole seizin in a proceeding for partition, peti- 

tioners' title is made to depend upon the death of a miesing person without 
surviving heirs, and petitioners' only evidence in reference to this matter 
raises a t  most only a presumption of the death of snch missing person, 
held petitioners have failed to make gocd their allegation of tenancy in 
common and nonsuit was properly entered. 

9. Ejectment 8 ll- 
Where plaintiffs claim as collateral heirs of a particular person and fail 

to show that the only child of such person died without surviving heirs, 
they fail to connect their claim of title with such person, and mag not 
contend that such person was a common source of title. 

APPEAL by petitioners from Bone, J., a t  ?Jovembw Term, 1951, of 
CRAVEN. 

Special proceeding for partition of land, transferred to the civil issue 
docket of Superior Court for trial upon issues joined. Summons issued 
24 February, 1039, for TV. M. Smith and was served on him 28 February, 
1939. 

Petitioners allege in their petition: 1. That  they are tenants in com- 
mon, and are seized in fee, and are in possession of two specifically de- 
scribed tracts of land situate in Craven County, Kor th  Carolina, (1 )  
containing 83 acres, more or less, except such par t  thereof as was con- 
veyed by Richard Jenkins and Jane,  his wife, to John  and Oliver Simp- 
son, by deed dated 23 December, 1926, and registered in the office of the 
Register of Deeds of said county in Book 274, page 282 ; and (2 )  contain- 
ing 75 acres, more or less, except such part thereof as was conveyed by 
Richard Jenkins and Jane,  his wife, to Lula Nobles, by deed dated 22 
January ,  1927, and registered in said office in Book 278, page 12. 

2. That  the interests of the petitioners in said lands are as follows: 
Henry  Murphy, Oliver Murphy, and McKinley Murphy, each an  undi- 
vided one-ninth part  of the whole, and Viney Langston, S o a h  Atkinson 
and Thomas Atkinson, each an undivided one-fifteenth part  of the whole; 
that defendant W. 31. Smith has an  undivided interest i n  such par t  of 
said lands as is described as Lots Nos. 3 and 4, as shown on a plat of said 
lands made by F. A. Fulcher, Surveyor, 20 September, 1935, specifically 
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MURPHY w. SMITH. 

described as set forth, containing in the two lots 21.7 acres, more or less, 
and that petitioners are advised, informed and believe that Martha Atkin- 
son and Lula Atkinson now in the State Hospital at  Goldsboro also own 
an undivided interest in said lands. 

3. That petitioners desire to hold their shares in said land in severalty. 
Respondent, answering, denies in material aspect all matters alleged 

in the petition, except he admits that he has an interest in part of the 
land described therein, to wit : Lots 3 and 4, containing 21.7 acres, etc., 
by virtue of a deed from J. B. Hellen and wife Mamie Hellen, to W. M. 
Smith and Novella Smith, his wife, executed 15 November, 1938, and 
recorded in Book 338, page 310, Records of Craven County, and that he, 
the defendant, and his wife thereby became the sole owners of said lots 
3 and 4. 

And as further answer to the petition the respondent avers: 1, 2 and 
3 :  That on 20 September, 1935, F. A. Fulcher, Surveyor, surveyed said 
lands for the purpose of dividing the property of Jane Jenkins, deceased, 
among her heirs, as a result of which the two tracts of land were divided 
into seven tracts; that lots 1 in each tract were allotted to Noah Atkinson; 
lots 2 in each tract to Viney Atkinson ; and lots 3 and 4 in each tract to 
Arie Frizzelle and Martha Dunn, and on 7 October, 1935, deeds of parti- 
tion were executed by and between these parties and duly recorded in the 
office of the Register of Deeds of Craven County. 

4. That subsequent to said partition John Frizzelle and h i e  Frizzelle, 
his wife, conveyed to J. B. Hellen onc-half undivided interest in said lots 
numbers 3 and 4, specifically described, containing in the two lots 21.7 
acres, more or less; and on 2 February, 1938, Rev. J. F. Dunn and Julia 
M. Dunn, his wife, and Thomas Dunn and Hattie Dunn, his wife, as 
devisees of Martha Dunn, conveyed to J. B. Hellen one-half undivided 
interest in said lots 3 and 4. 

5. That on 4 April, 1938, J. B. Hellen instituted an action of ejectment 
against Viney Langston, James Galloway, Joe Bullock and Tom Atkin- 
son, and a consent judgment was rendered therein on 15 August, 1938, by 
the Clerk of Superior Court,--declaring J. B. Hellen to be the owner 
and entitled to possession of said lots 3 and 4. 

6. That on 15 November, 1938, J. 13. Hellen and wife conveyed by 
deed these lots to W. M. Smith and Novella Smith. 

7. That petitioners Viney Langston and Noah Btkinson, by participat- 
ing in the partition of the property of Jane Jenkins, and by taking their 
proportionate part, and thereby benefitting thereunder, are now estopped 
to set up any claim to an undivided interest in the whole tract. 

8. That petitioners Viney Langston and Thomas Atkinson are estopped 
to attack the title or set up any claim to the property of W. M. Smith, 
by reason of the consent judgment above referred to, etc. 
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Wherefore, defendant W. M. Smith prays that as to him the action be 
dismissed, etc. 

At the May Term, 1940, the presiding judge entered an order of com- 
pulsory reference to which plaintiffs and defendants excepted. On hear- 
ing before referee, on 30 December, 1940, petitionem offered records of 
deeds tending to show that the two tracts of land described in the petition 
were conveyed to Jane Jenkins. And petitioners offered testimony tend- 
ing to show that Jane Jenkins and her husband, Richard Jenkins, had 
one child, a son, John Jenkins; that Jane died, and then Richard died. 

And petitioners offered further testimony upon which they contend 
that John Jenkins, son of Jane and Richard, left Craven County, and 
had been gone for sufficient length of time and under circumstances for 
presumption of death to arise. 

And petitioners offered further testimony tending to show collateral 
kinsfolk of Jane Jenkins who, including petitioners, would inherit her 
real estate in the event her son John were presumed to be dead. 

And on the hearing ('Both petitioners and resportdents admit that if 
John Jenkins is alive he owns the property to the exclusion of both peti- 
tioners and respondents." 

When petitioners rested their case, respondents moved for judgment as 
of nonsuit, particularly as to tracts 3 and 4, that is, the 21.7 acres claimed 
by respondents. 

The hearing before the referee was resumed on 4 January, 1950. I n  
the meantime, on 29 June, 1949, the death of Oliver Murphy, one of the 
petitioners, was suggested, and his widow and his vhildren, all minors, 
and their mother, as their duly appointed next friend, were made parties 
to the proceeding. And Mrs. Novella Smith was made a party defendant. 

Respondents offered evidence, and petitioners offered further evidence. 
At the close of all the evidence respondents renewed the motion for 

nonsuit. 
The referee, reporting to May Civil Term, 1951, lifter reciting record 

data substantially as hereinabove set forth, made findings of fact, the 
first fifteen of which relate to title records, and tending to show basically 
that Jane Jenkins at  her death was seized of the lands in question. Then 
follows these findings of fact pertinent to question presented on this 
appeal : 

"16. The petitioners claim as heirs at law of Jane Jenkins, the wife 
of Richard Jenkins and the mother of John Jenkins, and claim that said 
Jane Jenkins died intestate. Plaintiffs dso  claim through Abraham and 
Dinah Murphy, the parents of Jane Jenkins. Jane Murphy married 
Richard Jenkins, and they had one child, John Jenkins. Jane and 
Richard are both dead, and John Jenkins is still alive on February 24th, 
1939. (See testimony of Viney Langston.) John Jenkins was last heard 
from in 1932." 
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"18. . . . Jane Jenkins died prior to her husband, and Richard Jen- 
kins afterward married Charity Jones, and at  the time of her death Jane 
had a son living, John Jenkins, who was liring in 1932. Richard Jenkins 
predeceased his son. 

"19. John Jenkins got into some trouble and left this section but con- 
tinued to write as late as 1932. The month and day in 1932 was not given 
by the witnesses, but he was last heard from in 1932. 

('20. This action was instituted by issuance of summons on the 24th 
day of February, 1939. There is no evidence as to John Jenkins' having 
been married and no evidence as to whether or not he left descendants." 

And the referee, upon these findings of fact, submitted his conclusions 
of law in pertinent part as follows : 

"1. That the burden of proof as to the presumption of death of John 
Jenkins, the son of Jane Jenkins, deceased, and Richard Jenkins, de- 
ceased, is on the petitioners, plaintiffs, and in the opinion of the Referee 
they have failed to carry the burden, and he so finds. Plaintiff's testi- 
mony, Viney Langston, Page 3 :  (Aunt Jane married Richard Jenkins. 
She had one child, John Jenkins. Jane and Richard are dead. John was 
living the last time I heard. I knew John. He left home. Been a long 
time.' There is no presumption raised on the evidence that John Jenkins 
died without lineal descendants, and there is no competent evidence to 
establish this fact. 

"2. The plaintiffs should be nonsuited. . . . 
"5. And upon the foregoing findings of fact and conclusions of law, 

the Referee reports to the court his decision as follows : 
"That the plaintiffs be nonsuited, that the action be dismissed, and that 

the defendants have and recover of the plaintiffs the cost of the action to 
be taxed by the Clerk." 

The petitioners filed exceptions to the report of the Referee, submitted 
issues, and demanded a jury trial,--all substantially as follows : The first 
seren exceptions, respectively, are directed to "the failure of the referee 
to find as a fact7' evidentiary matters, the first six as to genealogy in 
relation to Jane Jenkins and her collateral kinsfolk, and the seventh to 
"failure . . . to find . . . in what year Richard Jenkins died." 

And the eighth exception is "for that the referee found as a fact in 
Finding of Fact 16 that John Jenkins was still alive on February 24,1939, 
and as basis for such referred to testimony of Viney Langston . . ., when 
as a matter of fact there is no evidence on either of said pages to such 
effect. 'Record of evidence' (pages cited) . . . shows that Richard Jen- 
kins, father of John Jenkins, died in 1931, and all the evidence in the 
record shows that the last person who heard from John Jenkins was his 
father, Richard Jenkins, and upon such the referee should have found at 
least that John Jenkins was presumed to be dead." 
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Then follows exceptions to conclusions of law: The first (9)  is to the 
failure of the referee to conclude as a matter of law the relationship of 
Viney Langston, and others named, to Jane Jenkins arid John Jenkins. 

"10. For that the referee erred in concluding as a matter of law that 
the petition of the plaintiffs be nonsuited on account of the failure of the 
plaintiffs and petitioners to establish that John Jenkins died without 
lineal descendants, or for that matter was dead at  all,-and petitioners 
say that this conclusion of law was in error for tha.:": (Then follows 
matters of argument). 

The next two exceptions, Nos. 11 and 12, pertain to matters of law not 
pertinent to point on which decision rests. 

Then this follows: "Upon the exceptions, the findings of fact, and 
conclusions of law of the referee as filed in this cause, the petitioners say 
that the following issues arise and accordingly herewith submit such 
issues as seems to them to be appropriate and necessary, and on each of 
such issues demand a jury trial and request that they be submitted to the 
jury in term for answer as follows." Then eight issues are set out,-all 
relating to evidentiary matters, and none to issues raised by the pleadings. 

When the cause came on for hearing at November Term, 1951, the pre- 
siding judge overruled the exceptions filed to the r e ~ o r t  of the referee, 
approved the findings of fact and concluded thereon as a matter of law 
that petitioners are not entitled to a partition of the lands described in  
the petition ; and, in accordance therewith, ordered, adjudged and decreed 
that the proceeding be dismissed, and that petitioners are taxed with the 
cost. 

And the record shows that "petitioners excepted to the overruling of 
each of said exceptions, and these exceptions constitute petitioners' excep- 
tions," Nos. 1 to 12, both inclusive. 

And petitioners excepted to the court's refusal to ~)ubmit each of the 
issues tendered or any issue, and these exceptions constitute petitioners' 
exceptions, 13 to 20, both inclusive. 

Petitioners excepted to the judgment signed, and this constitutes peti- 
tioners' exception 21. 

Petitioners appeal to Supreme Court and assign error. 

Sam 0. Worthington and R. A. Nunn for petitioners, appellants. 
II. P. Whitehurst, W .  B. R. Guion, and G. B. Riddle, Jr., for respond- 

ents, appellees.  

WINBORNE, J. After careful consideration of the several assignments 
of error presented by appellants, the petitioners, on this appeal, krror is 
not made to appear. 

The first seven assignments of error are based upon exceptions to the 
failure of the referee to find certain facts. Such failure is not ground for  
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exception. Hence they are untenable. The failure to find certain facts 
might be ground for a motion to recommit the report with instructions 
to find them, if i t  appeared that they were material. I'illey v. Bivem,  
110 N.C. 343, 14 S.E. 920; Blalock v. Mfg.  Co., 110 N.C. 99, 14 S.E. 
501 ; Scroggs v. Stevenson, 100 N.C. 354, 6 S.E. 111 ; W i l l i a m  v. Whi t -  
ing, 92 N.C. 683. 

The assignment of error, based upon exception No. 8, to finding of fact 
number 16 made by the referee is likewise untenable, for that:  

I t  is a rule of procedure, long established in this State, that findings of 
fact made by a referee, and affirmed by the judge, are conclusive on 
appeal if there be evidence tending to support them. See, among other 
cases, Frey e. Lumber Co., 144 N.C. 759, 57 S.E. 464; Henderson v. 
McLain, 146 N.C. 329, 59 S.E. 873; Mirror Co. v. Casualty Co., 153 N.C. 
373, 69 S.E. 261; McGeorge v. Nicola, 173 N.C. 707, 91 S.E. 708; 
Gaither v. Ilospital, ante, 431. 

Applying this rule to this finding of fact, the testimony of petitioner 
Viney Langston tends to support the finding. She testified, "John Jen- 
kins was living the last time I heard of him . . . John was in Lexington, 
Ky. the last I heard of him in 1932." The action was brought on 24 Feb- 
ruary, 1939, and there is no evidence that seven years absence from which 
presumption of death would arise expired before that date. 

But petitioners say they have right to a jury trial. 
I n  this connection, the procedure which must be pursued in a compul- 

sory reference in order to preserve the right to a trial by jury is clearly 
and concisely stated in Booker 2). I ~ i ' ~ h l a n d s ,  198 N.C. 282, 151 S.E. 635, 
in opinion by Stacy, C. J., the first two requirements being pertinent to 
case in hand, as follows : 

"1. Object to the order of reference at the time it is made . . . 
"2. On the coming in of the report of the referee, if it be adverse, file 

exceptions in apt time to particular findings of fact made by the referee, 
tender appropriate issues based on the facts pointed out in the exceptions 
and raised by the pleadings, and demand a jury trial on each of the issues 
thus tendered . . ." 

And "a failure to observe any one of these requirements may constitute 
a waiver of the party's right to have the controverted matters submitted 
to a jury, and authorize the judge to pass upon the exceptions without the 
aid of a jury." McIntosh, Sec. 525. See also Gaither 11. Hospital, ante, 
431. 

I n  Brown v.  Clement Co., 217 N.C. 47, 6 S.E. 2d 842, opinion by Barn- 
hill, J., it is said, "Notwithstanding an order of reference, a determination 
of the issues of fact raised by the pleadings and evidence in the cause re- 
mains as the primary purpose. A jury trial does not extend to every find- 
ing of fact made by a referee and excepted to by the parties, but only t o  
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issues of fact raised by the pleadings and passed upon by the referee. 
McIntosh, Sec. 525. Questions of fact may not be substituted for issues 
merely because there is a controversy, as disclosed by the exceptions, as to 
what the facts are. McIntosh 525 (4)." See also S i m m o n s  v. Lee ,  230 
N.C. 216, 53 S.E. 2d 79. 

I n  the light of these decisions, i t  appears that  petitioners excepted to 
the order of compulsory reference, and upon the corning in of the report 
of the referee, adverse to them, filed exception to the 16th finding of fact 
made by the referee, and tendered issues,-and demanded a jury trial. 
But  the issues tendered are not those arising on the pleadings. Hence 
there is a waiver of the petitioners' right to ha re  the controverted matters 
submitted to a jury. Therefore the judge was authorized to pass 
upon the exception without the aid of a jury, and the finding of fact, 
supported by evidence, and approved by the judge is binding on this 
Court. 

The assignments of error based upon exception to .the conclusion of law 
that  motion for nonsuit should be allowed, and upon the exception to the 
judgment of nonsuit are not tenable for that  : 

Tenancy in common in land is nect3ssary basis for maintenance of 
special proceeding for partition by petition to the Superior Court. G.S. 
46-1, G.S. 46-3, formerly C.S. 3213, 3215, Gregory v. P i n n i x ,  158 S .C .  
147, 73 S.E. 814. And when tenancy in common is denied, and there is 
a plea of sole seizin, the proceeding in legal effect is converted into an 
action in eiectment and should be transferred to the civil issue docket for  
trial a t  term 011 issue of title,-the burden being upon the petitioners to 
prove their title as in ejectment. G.S. 1-399, formerly C.S. 758. Qibbs 
v. Iiriggins, 215 N.C. 201, 1 S.E. 2d 554; K e e n  v. P a r k e r ,  217 N.C. 375, 
8 S.E. 2d 209; Bai ley  v. I I a y m a n ,  222 N.C. 58, 22 S.E. 2d 6 ;  Jern igan  
v. Jern igan ,  226 N.C. 204, 37 S.E. 2d 493. 

And in an action to recover land the general rule ,s that  plaintiff must 
rely upon the strength of his own title, and not upon the weakness of that  
of defendant. Love  1:. Gates,  20 N.C. 498; Il ' twlin v. Osborne, 47 X.C. 
163;  S p i v e y  v. Jones ,  82 S .C .  179;  K c e n  v. P a r k e r ,  supra;  S t e w a r t  v. 
Cary, 220 N.C. 214, 17 S.E. 2d 29. 

I n  the present action petitioners base their claim to tenancy in common 
upon contention that  J ane  Jenkins died intestate and seized of the land 
in question, that  John Jenkins was her only child, that  he is dead without 
lineal descendants, and that  they, the petitioners, are his collateral heirs. 
And i t  was admitted on the hearing before the referee that  if John  Jen- 
kins is alive he owns the lands to the exclusion of both petitioners and 
respondents. 

I n  this connection, there is a rule of evidence that  "the absence of a 
person from his domicile, without being heard from by those ~ h o  would 
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be expected to hear from him, if living, raises a presumption of his death, 
that  is, that  he is dead a t  the end of seven years," Beard c. Sovereign 
Lodge, 184 N.C. 154, 113 S.E. 661 ; University 21. Harrison, 90 N.C. 385 ; 
Steele v. Ins. Co., 196 N.C. 408, 145 S.E. 787; Deal v. Trust  CO., 218 
N.C. 4 8 3 , l l  S.E. 2d 464; Carter v. Lilley, 227 K.C. 435,42 S.E. 2d 610; 
Trust  Co, v.  Deal, 227 N.C. 691, 44 S.E. 2d 73. 

Such presumption, arising from seven years absence under the rule, is 
a presumption of fact which may be rebutted. Chamblee v. Bank,  211 
N.C. 48, 188 S.E. 632, and cases cited. See also Deal v. Trust  CO., supra; 
Trust  Co. v. Deal, supra. 

However, the proof of facts on which such presumption arises raises 
no presumption that  the missing person died without lineal descendants. 
University v.  Harrison, supra; Warner v. R. R., 94 N.C. 250; Deal v. 
Trust  Co., supra; Trus t  Co. v. Deal, supra. 

Applying these principles to  the findings of fact, supported by evidence, 
and approved by the judge, we hold that  the conclusion that  the petition- 
ers have failed to make good their allegations of tenancy in  common is 
correct. Hence the judgment of nonsuit was proper. 

This record fails to present a case of who has the better title under a 
common source to which Stewart v. Cary, supra, cited by appellants, 
relates. Failing to connect their claim with Jane  Jenkins, there is no 
common source. 

Other assignments of error have been given due consideration and are 
found to be without merit. 

The judgment below is 
Affirmed. 

Ix  R E :  HOUSING AUTHORITY O F  THE CITY O F  SALISBURY, NORTH 
CAROLINA, PROJECT NC-16-2 

(Filed 30 April, 1952.) 

1. Municipal Corporations 5 8d- 
The power of eminent domain has been delegated to commissioners of 

housing authorities. G.S. 157-11, G.S. 157-50, G.S. 40-37. 

2. Same : Eminent Domain § 4 3f3 - 
The selection of a site for public housing rests in the broad discretion of 

a housing authority and its action in this regard may be challenged only 
by a charge of abuse of discretion, but allegations of arbitrary or capricious 
conduct are sufficient, it  not being necessary to allege malice, fraud or bad 
faith. 
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3. Municipal Corporations § 8d:  Trial § 2 0 -  
Even though the question of whether a housing authority acted arbi- 

trarily or capriciously in the selection of a site may be a question of fact 
reviewable by the judge on appeal from the clerk, nevertheless the judge 
has the discretionary power to submit the question to a jury. 

4. Appeal and  Er ror  § 8- 

Where, in the trial, the contentions and exceptions of the parties relate 
solely to the form of the issue to be submitted to the jury, appellant may 
not contend on appeal that  the matter involved a question of fact deter- 
minable by the judge alone and that  the submission of any issue to the jury 
was error, since the appeal must follow the theory of trial in the lower 
court. 

5. Trial § 36- 
Where the issue submitted adequately presents the issuable question 

raised by the pleadings, an exception to the issue is without merit. 

6. Municipal Corporations 9 8d:  Eminent Domain § 4%-Evidence held 
sufficient t o  raise issue of whether housing authority acted arbitrarily 
a n d  capriciously in selecting site for  housing project. 

Evidence tending to show that  a housing authority selected as  a site for 
a public housing project a par t  of the campus of a college maintained by 
a religious organization with the aid of donations from individuals and 
charitable foundations, that  the college was expanding, and that  the site 
selected was within three hundred feet of a building: already erected and 
constituted tha t  par t  of the campus essentially necessary to care for ordi- 
nary expansion and development of the college in accordance with its gen- 
eral plan, is held sufficient to overcome the motion of the housing authority 
for a directed verdict and sustain the finding of the ;iury that  the commis- 
sioners had acted arbitrarily and capriciously in sele'2ting the site. "Arbi- 
trary" and "capricious" defined. 

7. Same-- 
Evidence of the availability of other suitable sites is relevant and com- 

petent upon the issue of whether a housing authority acted arbitrarily or 
capriciously in selecting the particular site objected to. 

8. Appeal and  E r r o r  8 39- 
The admission of evidence over objection is rendered harmless when 

similar testimony is admitted without objection. 

9. Municipal Corporations 8 8d: Evidence 8 7a- 

Ordinarily in civil matters the burden of proof is by the preponderance 
of the evidence or its greater weight, and the question of whether a housing 
authority acted arbitrarily or capriciously in selecting: a site does not come 
within any of the exceptions to the general rule, and respondents have the 
burden of showing abuse of discretion by the greater weight of the evidence 
and not by clear, strong and convincing proof. 

DEKNY, J., took no part in the consideration or decision of this case. 
ERVIN, J., concurring in the result. 
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APPEAL by petitioner, Housing Authority of the City of Salisbury, 
from B i d ,  J. ,  and a jury, November Term, 1951, of ROWAN. 

Special proceeding to condemn a portion of the campus of Livingstone 
College as a site for the erection of a low-rent public housing project, 
heard below on the question whether the Commissioners of the Housing 
Authority acted arbitrarily or capriciously in selecting the campus site. 

The proceeding was instituted under (1 )  the Public Works Eminent 
Domain Law, Chapter 470, Public Laws of 1935, as amended, now codi- 
fied as Chapter 40, Llrticle 3, of the General Statutes of North Carolina 
(G.S. 40-30 through 40-53) ; and ( 2 )  the Housing Authorities Law, 
Chapter 456, Public Laws of 1935, as amended, now codified as Chapter 
157 of the General Statutes of ru'orth Carolina (G.S. 157-1 through 
157-60). 

The record stipulates compliance with all necessary jurisdictional 
requirements. 

The petition filed by the Housing ,iuthority with the Clerk of the 
Superior Court of Rowan County alleges it is necessary to condemn a 
specifically designated 7.25-acre portion of the Liringstone College cam- 
pus within the corporate limits of the City of Salisbury as a site for the 
erection of a 72-unit low-rent public housing project. 

The respondent, Livingstone College, by answer denies that  the prop- 
erty sought to be condemned is necessary for a public housing project, 
and by further answer alleges that  the ('ollege owns a large tract of farm 
land located some 300 yards west of the campus which would be suitable 
and convenient for the location of the proposed housing project, the whole 
or any part  of which the College offers to sell at a reasonable price. 

And by amendment to the answer the respondent further alleges that  
the action of the Housing Authority "in selecting and seeking to condemn 
a part of the campus of Livingstone College . . . is arbitrary, capricious 
and unreasonable in that i t  attempts to select a part  of the campus of 
Livingstone College for a housing project, without consideration or regard 
for Livingstone College or for the further expansion program of Living- 
stone College as an educational institution, . . . and that  the propriety 
of locating the . . . project on the campus of Livingstone College is 
unreasonable, unlawful, capricious and arbitrary, as the Housing Author- 
i ty has other suitable sites available, not only within 300 yards of Liring- 
stone College, but elsewhere in the City of Salisbury." 

When the questions of fact raised by the pleadings came on for hearing 
before the Clerk of the Superior Court, he entered judgment finding that  
the campus site described in the petition is necessary for the housing proj- 
ect, and that  the action of the Housing Authority in selecting the site 
was not arbitrary, capricious, or unreasonable, and thereupon decreed 



466 I N  T H E  SUPREME COURT. [235 

that the Housing Authority "has the right to condemn the property de- 
scribed in the petition." 

To the judgment of the Clerk so entered, the College excepted and 
appealed to the Superior Court. 

A pre-trial conference was held the day before the trial in Superior 
Court, a t  which the presiding Judge ruled that the burden of proof was 
on the respondent College to establish its allegations that the Commission- 
ers of the Housing Authority acted arbitrarily or capriciously in select- 
ing the proposed site. 

Upon the call of the case, the respondent College o.ffered the testimony 
of various witnesses tending to show that the proposed site was vitally 
needed for the use and expansion of the College and that its appropria- 
tion for the purposes sought would be detrimental to the interests and 
objectives of the College. The College also offered evidence tending to 
show that there were other suitable sites available where the project could 
be built. 

'The Housing Authority offered evidence in refutation tending to show 
that the campus site was selected after careful survey of several other 
suggested sites; that it was settled upon as the only feasible site for the 
project on advice of the city engineer, the Housing Authority architect, 
its planning consultant, and other enginclers. 

The presiding Judge formulated and submitted to :he jury the follow- 
ing issue, which was answered as indicated: 

('Were the Commissioners of the Housing Authority of the City of 
Salisbury arbitrary or capricious in their selection of the Livingstone 
College site for Project NC-16-2, as alleged in the respondent's answer? 
Answer : 'Yes.' " 

Judgment was entered on the verdict decreeing that the Housing 
Authority "is not entitled to condemn the 7.25 acres of land described in 
said petition and owned by the respondent, Trustees of Livingstone 
College." 

From judgment so entered, the Housing Authority appealed, assigning 
errors. 

ilfnx B u s b y  f0.r p e f i f i o n e r ,  H o u s i n g  A u f h o r i t y  of t h e  C i t y  of Sa l i sbury ,  
appel lant .  

C l e m e n t  & Clement  a n d  W o o d s o n  & Woodson  for rcsponden f ,  Trus tees  
of L i v i n g s f o n e  College, appellee. 

JOHNSON, J. I n  determining what property is necessary for a public 
housing site, a broad discretion is vested by statute in housing authority 
commissioners, to whom the power of eminent domain is delegated. G.S. 
157-11; G.S. 157-50; G.S. 40-37. 
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Indeed, so extensive is this discretionary power of housing commission- 
ers that  ordinarily the selection of a project site may become an  iesuable 
question, determinable by the court, on nothing short of allegations charg- 
ing arbitrary or capricious conduct amounting to abuse of discretion. 
See Power Co. v. Wissler ,  160 N.C. 269, 76 S.E. 267; P u e  zl. Hood,  Comr.  
of Banks ,  222 N.C. 310, p. 315, 22 S.E. 2d 896. However, allegations 
charging malice, fraud, or bad fai th in the selection of a housing project 
site are not essential to confer the right of judicial review. I t  suffices 
to allege and show abuse of discretion. The distinction here drawn is not - 
a t  variance with the decision reached in I n  re Housing Author i ty  of the 
C i f y  of Charlotte, 233 N.C. 649 (headnote 2 ) ,  65 S.E. 2d 761 (head- 
note 4).  

The constitutionality of these public housing statutes has been upheld. 
In re Iloltsing Author i ty  o f  the C i t y  o f  Ckar lo f te ,  supra;  Wel l s  r .  Hous- 
ing Author i ty ,  213 N.C. 744, 197 S.E. 693; C o x  v. Kins ton ,  217 N.C. 391, 
8 S.E. 2d 252; 172 A.L.R. 966, Annotation. 

The allegations set out in the amendment to the answer filed by the 
respondent, Livingstone College, though couched in language of commend- 
able moderation, are sufficient to put to test, for determination by the 
court, the question whether the action of the Housing Commissioners in 
selecting the campus site was arbitrary or capricious amounting to a 
manifest abuse of discretion. 

The Housing Authority stressfully contends that the question whether 
its Commissioners acted arbitrarily or capriciously in the selection of the 
campus site was a question of fact not triable by jury, but reviewable 
only by the presiding Judge on appeal from the Clerk. I t  is urged that  
the court below committed prejudicial error in submitting this question 
to the jury. 

Conceding, as we mag, that the issuable question thus presented was 
a question of fact reviewable by the presiding Judge ( R a i l w a y  Co. v. 
Gah(c,qnn, 161 N.C. 190, 76 S.E. 696; Mch tosh ,  North Carolina Practice 
and Procedure, pp. 5$2, 543), nevertheless i t  was within the discretionary 
power of the Judge to submit the question to the jury for determination. 
Selmcr 2,. Xobles, 183 N.C. 322, 111 S.E. 543; Carter v. Carter, 232 N.C. 
614, p. 617, 61 S.E.  2d 711; Barker 11. H u m p h r e y ,  218 N.C. 389, 11 S.E. 
2d 280. See also G.S. 1-172. 

Besides, the tecord reflects no exception to the action of the tr ial  Judge 
in calling to his aid the jury. Indeed, the pre-trial statement of the 
Judge indicates that  counsel for both sides assumed the question a t  issue 
would be submitted to the jury, and issues were tendered by each side. 
I t  is true the Housing Authority excepted to  the issue as submitted, but 
an  examination of the record indicates that  the exceptions here relied on 
relate ( 1 )  to the refusal of the court to submit the issue tendered by 
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counsel for the Housing Authority and ( 2 )  to the form of the issue as 
formulated and submitted by the court. There is no  exception to the  
action of the court in respect to the basic question of' jury trial. (R. pp. 
15, 48, 49). Therefore, the instant challenge, being unsupported by a n  
exception, may not be asserted successfully for the first time on appeal. 
T h o m p s o n  v. l ' k o n ~ p s o n ,  a n t e ,  416. An  appeal e x  necessitate follows the  
theory of the trial. W i l s o n  v. H o o d ,  208 X.C. 200, 170 S.E. 660. I t  has  
been said that  "the law does not permit parties to swap horses between 
courts in order to get a better mount in the Supreine Court." W e d  v. 
H e r r i n g ,  207 N.C. 6 ,  p. 10, 175 S.E. 836. 

The issue formulated and submitted by the presiding Judge adequately 
presented the issuable question raised by the pleadings. Therefore, the 
petitioner's exception to the issue is without merit. 

Next, the Housing Authority insists that  the tr ial  court erred in deny- 
ing its motion, and refusing to give its prayer for special instruction, fo r  
a directed rerdict. These exceptive assignments test the sufficiency of the 
evidence to support the verdict and require an examination of what i n  
law amounts to "arbitrary" or "caparicious" conduct on the part  of the 
Housing Commissioners. 

".\rbitraryV means fixed or done capriciously or a t  pleasure. An act 
is arbitrary when it is done without adequate determining principle; not  
done according to reason or judgment, but depending upon the will alone, 
--absolute in power, tyrannical, despotic, nonrationa1,-implying either 
a lack of understanding of or a disregard for the fundamental nature of 
things. See Funk 6: Wagnall's New Standard Dictionary; 3 Words and 
Phrases, Permanent Edition, pp. 874 and 875 ; 6 C.J.S. p. 145. 

"Capricious" means freakish, fickle, or arbitrary. An act is capricious 
when it is done without reason, in a whimsical manner, implying either 
a lack of understanding of or a disregard for the surrounding facts and 
settled controlling principles. See Funk & Wagnal17s New Standard 
Dictionary; 6 Words and Phrases, Permanent Edition, p. 124; 12  C.J.S. 
p. 1137. 

"Arbitrary" and "capricious" in many respects are synonymous terms. 
When applied to discretionary acts, they ordinarily denote abuse of dis- 
cretion, though they do not signify nor necessarily imply bad faith. 

Since the exception to the refusal of the court to direct a verdict tests 
only the sufficiency of the evidence to carry the case to the jury as an  
open question, it would serve no useful purpose to recapitulate all the 
evidence, pro and con, bearing on the issue. Suffice i t  to say, the respond- 
ent College offered evidence tending to show these controlling factors : 

(1 )  That  Livingstone College has been located in  Salisbury, North 
Carolina, since about 1885. F o r  many years the College has been main- 
tained by the A.M.E. Zion Church and private donations from individ- 
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uals and charitable foundations throughout the United States. I t s  cam- 
pus, containing about 40 acres, is located in the West Ward of the City 
of Salisbury, bounded on the east by Craig Street, on the south by the 
Old Plank Road (now West Marsh Street), on the west by McCoy Street, 
and on the north by West Monroe Street. 

( 2 )  Representatives of the Housing Authority contacted officials of 
the College with a view of acquiring a housing site on the western side of 
the campus. The College Board of Trustees, after considering the pro- 
posal, reached the conclusion and so notified the Housing Authority tha t  
they could not consent for any par t  of the campus to be put to use as a 
public housing site, but suggested that  the project might be located on 
the college farm property of 269 acres located some 1,450 feet west of 
the campus, accessible by two or more roads. The Housing Authority, 
however, settled upon a 7.25-acre parcel in the southwest corner of the 
campus fronting on Marsh and McCoy Streets and instituted this pro- 
ceeding f or its &demnation. 

(3 )  The College has accommodations for, and an  enrollment of, ap- 
proximately 400 students. I t  has "to turn  down from 100 to 150 appli- 
cations each year." I t  has a four-year curriculum and an  "A" rating. 

(4 )  w i t h i n  the past six years the College has expended "a little over 
$600.000" in the erection of buildings on the campus, and has "$657,000 
earmarked and allotted to the College for future expenditures in  the erec- 
tion of additional buildings" and the development of its athletic field. - 

(5 )  N o  buildings are on the proposed site. However, i t  is only 57 
feet from the athletic field and approximately 300 feet from the recently 
erected Ballard Hall, which is the nesternmost building on the campus. 

( 6 )  Most of the present buildings are located on the eastern side of 
the campus. The proposed plan of expansion calls for the location of 
new buildings on the western side of the campus in close proximity to the 
athletic field and the proposed housing site, and this site is essentially 
necessary to care for the orderly expansion and development of the plant 
facilities of the College. 

It thus appears that substantial evidence was offered tending to show 
that  the Housing Commissioners either failed to understand or disre- 
garded the ill effects and harm likely to come to Livingstone College as 
a result of locating on its campus a public housing project. The testi- 
mony tends to support the inference that  they failed to consider the con- 
tributions this college is making toward curing the very social and eco- 
nomic ills which public housing is designed to minimize. 

The evidence offered in the trial below, when considered in its light 
most favorable to the respondent, as is the rule on motion for a directed 
verdict, was sufficient to overcome the motion and sustain the jury- 
finding that the Commissioners of the Housing Authority acted arbi- 
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trarily and capriciously in selecting the campus sits for the location of 
the housing project. See Ferrell v. Insurance Co., 207 N.C. 51, 175 S.E. 
692; Perry v. Trust Co., 226 N.C. 667, 40 S.E. 2d 1:16. 

Another group of exceptions challenge the action of the trial court in 
admitting in evidence testimony tending to show that other sites were 
available and suitable for the housing project. This evidence was rele- 
vant and admissible as bearing djrectlj. on the main question at  issue: 
whether the Housing Commissioners acted arbitrarily or capriciously in 
attempting to appropriate the college campus site, and none other. The 
authorities relied on by the appellant are distinguishable. I n  any event, 
the reception in evidence of the challenged testimony would seem to be 
harmless in view of the admission without objection of other similar 
testimony. Price v. Whisnanf,  232 N.C. 653, 62 S.E. 2d 56; Sprinkle 
v. Reidsville, ante, 140; S. I - .  Murphy, posf, 503. 

Appellant also urges that the court should have charged the jury that 
the burden of the issue mas on the respondent College to satisfy the jury, 
not by the mere preponderance of the evidence, but by proofs '(clear, 
strong, and convincing" that the Housing Commissioners acted arbi- 
trarily or capriciously in selecting the campus site The contention is 
without merit. Ordinarily in civil matters the burden of proof is re- 
quired to be carried by a preponderance of the evidence, or by its greater 
weight. I t  is only in respect to a few cases, "as where, for example, i t  is 
proposed to correct a mistake in a deed or other writing, to restore a lost 
deed, to convert a deed absolute on its face into a mortgage, to engraft 
a par01 trust upon a legal estate, to impeach the probate of a married 
woman's deed, to establish a special or local custom, and generally to 
obtain relief against the apparent force and effect of a written instrument 
upon the ground of mutual mistake, or other similar cause, the evidence 
must be clear, strong and convincing." Waste Co. v. IIenderson Brothers, 
220 N.C. 438, 17 S.E. 2d 519; IIenley v. Holt, 221 1V.C. 274, 20 S.E. 2d 
62. The instant caPe does not come within the exception to the general 
rule. See also Stansbury, 5. C. Evidence, Sec. 213, p. 457. 

Our examination of the remaining exceptions brought forward by the 
appellant discloses no prejudicial error. 9 perusal of the record leaves 
the impression that the appellant's cause was fairly tried, and no reason 
to disturb the result has been made to appear. 

No error. 

DEKSY, J., took no part in the consideration or de'zision of this case. 

ERVIN, J., concurring: I concur in  the result. If I had my way, I 
would reach the same result more directly by striking down as unconstitu- 
tional the statute giving housing authorities the power of eminent domain. 
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Under  this  statute, a housing au thor i ty  condemns the  property of one 
person t o  provide dwellings f o r  others. KO amount  of sophistry can erase 
t h e  plain fac t  that this is taking the  pr ivate  property of one person with- 
out  his consent, and  devoting i t  to the  pr ivate  uses of others. This  being 
true, the  s tatute  conferring the  power of eminent domain upon housing 
authorities cannot be reconciled with the  declarations of the  S t a t e  Con- 
stitution t h a t  all men a r e  endowed by  their  Creator  with a n  unalienable 
r ight  to "the enjoyment of the f ru i t s  of their  own labor," and  t h a t  "no 
person ought to  be . . . deprived of his  . . . property, bu t  by  the law 
of the  land." X. C. Const., Ar t .  I, Section 1, 17. Courts  should not  
sustain legislative acts which sacrifice the constitutional r ights  of the  
individual to  what  is called social progress. 

M. H. HONEYCUTT, EMPLOYEE, v. CAROLINA ASBESTOS COMPANY 
AND/OR UNION ASBESTOS & RUBBER COMPANY, E M P L O ~ E R ;  AND 

AMERICAN MUTUAL LIABILITY INSURdNCE COMPANY, CARRIER. 

(Filed 30 April, 1952.) 

1. Master and Servant 8 40f- 
In  making occupational diseases compensable under the Workmen's Com- 

pensation Act, the General Assembly, in recognition of the difference be- 
tween the manner in which disability is brought about by an occupational 
disease and by an ordinary accident, has set up different tests of disability 
which the courts must observe. 

2. Sam* 
In  cases of asbestosis and silicosis the legislatire test of disability is the 

incapacity of an employee to perform normal labor in the last occupation 
in which remuneratively employed, G.S. 97-54, G.S. 97-55, while in all other 
cases the test is the incapacity of the employee to earn the wages he was 
receiving in the same or any other employment. G.S. 97-2 ( i ) .  

3. Same-- 
Where an employee in a n  asbestos plant becomes disabled by reason of 

asbestosis from performing normal labor in his occupation, a s  distinguished 
from being merely affected by asbestosis and subject to rehabilitation, G.S. 
97-61, such employee has suffered disablement as  defined by G.S. 97-54, and 
this result is not affected by the fact that  the employee thereafter actually 
earns more money in another employment than he was earning a t  the time 
the existence of his disabi l i t~ was determined. 

4. Master and Servant § 5Sb (1)- 

Claimant was employed by one company as  foreman in its asbestos plant 
for thirty-seven weeks during the fifty-two weeks immediately preceding 
the date he became disabled from asbestosis. The plant was bought by 
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another company and claimant was employed by the new owner a t  much 
smaller wages for the last ten weeks of his employment. Held: The Indus- 
trial Commission properly took into consideration defendant's wages dur- 
ing the entire fifty-two weeks in determining the amount of compensation. 
G . S .  92-2 ( e ) .  

APPEAL by defendants, Carolina Asbestos Company and American 
Mutual Liability Insurance Company, from Patfon,  Spwial Judge, Octo- 
ber Term, 1951, of MECKLEKBURQ. 

This is a proceeding brought by M. 13. Honeycutt, employee, for  com- 
pensation under the provisions of the North Carolina Workmen's Com- 
pensation Act, for  disability due to asbestosis. 

The first hearing in this proceeding was before Commissioner Robert 
I'. Scott a t  Charlotte, North Carolina, on 24 Spr i l ,  1951, upon the testi- 
mony of the plaintiff and Dr. Otto J. Swisher, Director of Industrial  
Hygiene of the State of North Carolina, an  admitted medical expert, 
together with certain documentary evidence, and the testimony of the 
defendants' witness, Dr. T. Preston White, admitted to be a medical 
expert, specializing in internal medicine: including diseases of the lung. 

At  the hearing, counsel for the respective parties entered the following 
stipulations: (1 )  The plaintiff, M. 13. Honeycu:t, was employed by 
Clarolina Asbestos Company from 21 May, 1950, through 27 July,  1950; 
that  during this time the plaintiff worked between 50 and 55 days. (2 )  
That  all parties are subject t o  and bound by the Workmen's Compensa- 
tion Act;  that  American Mutual  Liability Insurance Company was the 
insurance carrier for Carolina Asbestos Company during the above 
period and was also the carrier for  Union Asbestos & Rubber Company 
for more than a year prior to 17  April, 1950. ( 3 )  That  the average 
weekly wage of the plaintiff for the period of employment by Union 
Asbestos & Rubber Company was $53.52, and for the period of employ- 
ment by Carolina Asbestos Company was $36.80. ( 4 )  That  the plaintiff 
was exposed to asbestos dust in Kor th  Carolina for two years within the 
past ten years in the course of his employment; that  the plaintiff was 
exposed to asbestos dust for as much as thir ty wlxking days or parts 
thereof within seven consecutive calendar months while employed by 
TJnion Asbestos & Rubber Company and also while employed by Carolina 
Asbestos Company. (5 )  That  the plaintiff was first advised by competent 
medical authority that  he had asbestosis on 5 August, 1950; that  the 
plaintiff has asbestosis and filed claim for compensation against both 
TJnion Asbestos & Rubber Company and Carolina Asbestos Company on 
14 November, 1950. (6 )  That  the plant where the plaintiff worked was 
owned and operated by Onion Asbestos & Rubber Company prior to 
1 6  April, 1950, and was owned and operated by Carolina Asbestos Com- 
pany thereafter. 
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I t  appears from the evidence that  the plaintiff worked in the asbestos 
plant now owned by the Carolina Asbestos Company, for approximately 
seventeen years, and during that  period was exposed to the hazards of 
asbestos dust;  that  he was first examined by the Division of Industrial 
Hygiene of the North Carolina State Board of Health, 011 20 December, 
1935. This examination revealed him to  have a chest expansion of 3 
inches and all other findings were essentially negative. H e  was re-exam- 
ined on 18 April, 1939, and was found to have a chest expansion of 334 
inches and all other findings were essentially negative. An examination 
on 13 May, 1941, revealed a chest expansion of 3 inches and other find- 
ings essentially negative. On 9 September, 1943, examination revealed 
him to have a chest expansion of 2% inches and some scarring in his 
lungs. Although issuance of his work card was delayed, i t  was finally - 
issued after a short period of time and he was advised by letter as follows : 
"We find that  you have some scarring in your lungs. However, we feel 
that  the amount of scarring found is about what one might expect over 
that  period of time.'' 

Plaintiff was again examined on 7 July,  1947, which revealed a chest 
expansion of 2 inches and X-ray film revealed asbestosis late in the first 
stage. I t  does not appear that  any further notice was given the plaintiff 
a t  this time and he was issued the usual work card. 

On 17 April, 1950, and again on 29 June, 1950, the plaintiff was re- 
examined. The X-ray diagnosis was again that  of asbestosis in the first 
stage with slight progression since the previous film, accompanied by 
admitted physical syrnptorns, including shortness of breath for one year 
or more, strength and energy weak, appetite poor, loss of weight, and 
vomiting with coughing. C'hest expansion of 1 inch was found accom- 
panied by bowing of the nails. 

Based upon these two latter examinations, the plaintiff was advised 
on 5 August, 1950, by letter dated 28 July,  1950, from the Division of 
Industrial Hygiene that  he had asbestosis and that the Adrisory Medical 
Committee had recommended that  he discontinue furthcr employment in 
any place where exposed to a dust hazard. This letter also contained the 
following statement: "Therefore, we are unable to i5sue you the usual 
work ca;d for any future employment in said dust hazards." 

After receiving this letter, the plaintiff obtained a job with the Town 
of Davidson as a policeman beginning in A\ugust, 1950. H e  is on duty 
7 days a week, 12 hours a day, working the 7 :00 p.m. to 7 :00 a.m. shift 
one month and the 7 :00 a.m. to 7 :00 p.m. shift the next in alternating 
months, and earns $114.00 for 15 days' work. The plaintiff testified that  
he now feels worse than he did a year ago, that  he is still short of breath;  
that  he still coughs until he vomits ; that  he has to sit up  nights to prevent 
coughing; that  he does not feel like working but lie has to work in order 
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to live; that he has had to miss some days because he was too sick to 
work; that he now weighs about 150 pounds and has gained a few pounds 
since he left the asbestos plant. I f  he does a good job as policeman he 
is required to walk two or three hours a day. 

Dr. Swisher testified that based upon his examinations of 17 April and 
29 June, 1950, he was of the opinion that at  that time the plaintiff was 
actually incapacitated by reason of asbestosis from performing normal 
labor in the asbestos plant operated by the defendant. "This man is 
either late in the first stage or on the threshold of the second stage of 
asbestosis. I t  could be a borderline case, the second stage." I n  1950, 
chest expansion was 1 inch with bowed nails. There has been a steady 
increase in  blood pressure from 118/80 on the first examination recorded 
on 20 December, 1935, to 170/90 at  the time of his last examination in 
1950. 

Dr. T. Preston White, witness for the defendants, testified that he 
examined the plaintiff on 12 February, 1951, and di~lgnosed his condition 
as that of moderately advanced asbestosis; that in his opinion the plain- 
tiff should not work in an employment exposing him to asbestos dust. 
H e  further testified that any work done by the plaintiff should be light 
work requiring very little physical activity and, in his opinion, the plain- 
tiff probably should not be doing the work which he was doing as a police- 
man. "That's a long stretch of work, twelve hour duty, with moderately 
advanced asbestosis, in a man 50 years of age." H e  also testified that 
plaintiff's examination disclosed a blood pressure of 158,410. 
- Plaintiff is 50 years old and his wife and 16 year old son are dependent 
upon him for their support. H e  owns no property and has only a seventh 
grade education. He  has had no training in any occupation outside of 
the asbestos industry except the experience he has grrined as a policeman 
since August, 1950. 

The  omm mission found as a fact that there is no reasonable basis upon 
which to conclude that the plaintiff possesses the actual or potential 
capacity of body or mind to work with substantial regularity during the 
foreseeable future in any gainful occupation free from the hazards of 
asbestos without injury and detriment to his physical condition. 

Upon the stipulations entered and the facts found, the Commissioner 
dismissed the action against the defendant, Union Asbestos & Rubber 
Company, and awarded the plaintiff compensation against the appellants 
at  the rate of $24.00 per week during 400 weeks, beginning 27 July, 1950, 
provided, however, that the total compensation shall not exceed $6,000. 

Defendants appealed to the Full Commission, which affirmed the award 
of the hearing Commissioner. On appeal to the Superior Court, his 
Honor affirmed the award of the Commission. The defendants appealed 
to the Supreme Court, assigning error. 
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H e l m  & ~ l h l l i s s  and  J a m e s  B. M c M i l l a n  for defendants ,  appellants.  
Shannonhouse ,  Bel l  & H o r n  for plaint i f f ,  a p p e l k e .  

DEKNY, J. The principal question involved in this appeal is whether 
an  employee who is disabled and incapacitated as the result of asbestosis 
from performing normal labor in the last occupation in which remunera- 
tively employed is entitled to compensation for total disability under the 
provisions of our Workmen's Compensation Act. 

The appellants take the position that  the plaintiff is not totally dis- 
abled within the meaning of the Workmen's Compensation Act, since he 
is earning more wages as a policeman than he earned as an  asbestos 
worker. They are relying on the case of B r a n h a m  v. Panel  C o m p a n y ,  
223 N.C. 233, 25 S.E. 2d 865, and similar decisions, in support of their 
position. I n  the B r a n h a m  case, the plaintiff was found to have 3354 per 
cent or  more general partial disability under G.S. 97-30, and had been 
tendered and had accepted employment suitable to  his capacity as pro- 
vided for in G.S. 97-32. H i s  employer did not reduce his wages. The 
Industrial Commission awarded the claimant compensation a t  the rate of 
60 per cent of the difference between the wages he was earning before the 
accident and the wages he was able to earn after the accident "any time 
it is shown that  the claimant is earning less due to his injury by accident 
within 300 weeks from the date of the accident." Branham appealed from 
this award contending he was unable to earn his wages. Barnh i l l ,  J., in 
speaking for this cour t ,  said : ". . . the capacity to earn wages, is the 
test of earning capacity, or, to state it differently, the diminution of the 
power or capacity to earn is the measure of compensability. I t  follows 
that, as the claimant is now earning wages in an  amount equal to those 
received by him prior to his injury, he has failed to show any compen- 
sable in jury  or incapacity. However urgently he may insist that  he is 
(not able to earn' his wages, the fact remains that  he is receiving now 
the same wages he  earned before his injury. That  fact cannot be over- 
come by any amount of argument. I t  stands as an  unassailable answer 
to any suggestion that  he has suffered any loss of wages within the mean- 
ing of the Act." 

I t  must be kept in mind that  the above case i n ~ o l r e d  a claim based 
on disability as defined in G.S. 97-2 ( i ) .  This section defines "disability" 
to mean "incapacity because of injury t o  earn the wages w h i c h  f h e  em-  
ployee was  receiving a t  the  t i m e  of i n j u r y  i n  f h e  same or a n y  other  em-  
ployment." 

The general provisions of our Workmen's Compensation Act were 
originally enacted for the purpose of providing compensation for indus- 
trial accidents only. The provisions with respect to occupational dis- 
eases were enacted later. And while occupational diseases, as well as 
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ordinary industrial accidents, are now recognized as a proper expense of 
industry, the manner in which disability is brought about by an occupa- 
tional disease is so inherently different from an ordinary accident, it is 
sometimes difficult to administer the law with respect to such disease 
under machinery adopted for the purpose of adminktering claims grow- 
ing out of ordinary accidents. Wiscons in  Gran i t e  C o  v .  Indus t r ia l  Com. ,  
208 Wis. 270, 242 S.W. 191. I n  such circumstances it becomes the duty 
of the courts to give effect to obvious legislative intent. D u n c a n  v. C ~ T -  
penter,  233 N.C. 422, 64 S.E. 2d 410. 

I t  is clear that "disability" resulting from asbestosis and silicosis, as 
defined in G.S. 97-54, is not synonymous with its meaning as defined in 
G.S. 97-2 ( i ) .  "The term 'disablement' as used in this article as applied 
to cases of asbestosis and silicosis means t he  event  of becoming actual ly  
incapaci tated,  because of such  occupational disease:, f r o m  performing 
normal  labor  in t h e  last occupat ion i n  w h i c h  remunera t i ve ly  employed;  
bu t  in all o ther  cases of occupational dhrease shall be equivalent  to  'dis- 
ability' as defined i n  section 97-2 paragraph (i)." G.S. 97-54. " T h e  
t e r m  'disabili ty '  a s  used in t h i s  article means  t h e  stale of being incapaci- 
ta ted as t h e  t e r m  i s  used in defining 'disablement'  in section 97-54." G.S. 
97-55. 

I n  the enactment of the above definitions, we construe the legislative 
intent to be simply this: I n  all cases involving industrial accidents and 
occupational diseases, except  asbestosis nnd silicosis, "disability" means 
the i ncapac i t y  t o  earn wnges  w h i c h  t h e  employee was  receiving a t  t h e  t i m e  
of h i s  i n j u r y  in f h e  same o r  a n y  other  emp10,yment. But "disability" 
resul t ing f rom asbestosis or  silicosis menns  the  event  of becoming actual ly  
incapaci tated f r o m  performing normal  labor in t h e  last occupat ion in 
w h i c h  remunera t i ve ly  employed.  

The appellants concede the evidence in this case impports the finding 
of "disablement" within the meaning of G.S. 97-54. However, they con- 
tend that such "disablement," when found, is subject LO the same test with 
respect to earning capacity as that laid down in D z i l  v .  K e l l e x  Corp.,  
233 N.C. 446, 64 S.E. 2d 438; B r a n h a m  n. Pane l  C o m p a n y ,  supra;  and 
S m i t h  v. S w i f f  & Co., 212 N.C. 608, 194 S.E. 106. I n  this we do not 
concur. We think that when an employee becomes incapacitated to work 
as the result of having developed asbestosis or silicosis, as defined in G.S. 
97-54, it was the legislative intent that he should be compensated as for 
total disability in accord with the provisions of our Workmen's Compen- 
sation Act. Otherwise, the provisions of G.S. 97-54 are meaningless. 

We think the distinction made by the Legislature between asbestosis 
and silicosis, and other occupational disemes, is significant. An employee 
does not contract or develop asbestosis or silicosis in a few weeks or 
months. These diseases develop as the result of exposure for many years 
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to asbestos dust or dust of silica. Both diseases, according to the text- 
book writers, are incurable and usually result in total permanent dis- 
ability. The average exposure to asbestos dust before the appearance of 
the disease is 13.5 years. Attorneys7 Textbook on Xedicine (3rd Ed.) by 
Gray, page 1418. 

Therefore, i t  would seem that  the victims of these incurable occupa- 
tional diseases constitute a legitimate burden on the industries in which 
they were exposed to the hazards that  produced their disablement. I n  our 
opinion, such was the intent of the Legislature. S o  provision was made 
for  their rehabilitation. Rehabilitation is available only to an  employee 
found by the Industrial Commission to be affected by asbestosis or silicosis 
but  not actually disabled thereby. G.S. 97-61. However, if in the process 
of rehabilitation, or  thereafter, an employee becomes disabled from 
asbestosis or silicosis as defined in G.S. 97-54, within two years of his 
last exposure to the hazards of asbestosis or silicosis, he would be entitled 
to ordinary compensation under the general provisions of our Workmen's 
Compensation Act. G.S. 97-61 ; Young v. Il'hitehnll Co., 229 N.C. 360, 
49 S.E. 2d 797. 

The plaintiff should not be penalized because during the time the de- 
fendants contest his claim, he has chosen to make his '(heart and nerve 
and sinew serve their turn long after they are gone," rather than apply 
fo r  public relief as so many are doing these days. 

The appellants also except to  the finding of the Commission with 
respect to the '(Average Weekly Wage" of the plaintiff. They take the 
position that  the only wage earned by the plaintiff while employed by the 
defendant, Carolina Asbestos Company, was $36.80 a week as a twister 
hand. They contend that  the Industrial Commission had no right, under 
the  provisions of G.S. 97-2 (e) ,  to take into consideration the $5352 a 
week the plaintiff earned as a foreman in the plant for 37 weeks during 
the  52 weeks immediately preceding the date of his determined disability, 
and while in the employment of Union Asbestos 8: Rubber Company. 

An examination of the record discloses that the Commission deter- 
mined the average weekly wage of the plaintiff in the exact manner pro- 
vided by statute, if the change in  the ownership of the plant be disre- 
garded. I n  our opinion, the formula used by the Commission for arriv- 
ing  a t  the average weekly wage of the plaintiff was not only permissible 
under the statute, but a proper one in this case. To have limited the 
average weekly wage of the plaintiff to that  earned during the last ten 
weeks of his employment, mould have been unfair  to the plaintiff under 
the facts and circumstances disclosed by the record in this case. And this 
is true whether the reduction in wages was the result of the plaintiff's 
impaired physical ability or  resulted from the change in ownership of 
the plant. 



I N  THE SUPREME C O U R T .  

T h e  judgment  of the  court  below is, i n  a l l  respects, 
Affirmed. 

FELIX WILLIAMS (SINCE DECEASED), W. T. ALSTON A N D  RALPH ALSTON, 
ADMINISTRATOR OF FELIX WILLIAMS, v. ANGIE H. ROBERTSON, A. J. 
ELLINGTON A N D  WIFE UNDINE D. ELLINGTON. 

(Filed 30 April, 1952.) 
1. Trial § 22b- 

Upon motion to nonsuit, defendant's evidence which is favorable to  
plaintiff or which tends to explain or make clear that  which has been 
offered by plaintiff, is properly considered. 

2. Trespass t o  Try Title 8 3- 
Evidence offered by plaintiff and so much of defendant's evidence a s  is 

favorable to plaintiff or tends to explain or make clear plaintiff's evidence, 
considered in the light most favorable to plaintiff, i s  held sufficient to be 
submitted to the jury on the issue of plaintiff's acquisition of title by 
adverse possession through the possession by one of the tenants in common 
under a parol partition for  more than twenty years, either by the tenant 
in common or his lessees. 

3. Sam* 
In  a n  action in trespass to try title plaintiff has the burden of proving 

both title good in himself and trespass by defendant. 

In  action involving title to real property, title is c:onclusively presumed 
to be out of the State unless i t  be a party to the action. G.S. 1-36. 

5. Adverse Possession 8 7- 
Several successive possessions may be tacked for the purpose of showing 

a contiuuous adverse possession where there is privity of estate or connec- 
tion of title between the several occupants. 

6. Adverse Possession 8 4a- 
A parol partition comes within the statute of frauds, G.S. 22-2, and in 

order to acquire title thereunder a tenant in common must show adverse 
possession thereunder for twenty years. 

7. Same- 
The possession of one tenant in common is in law the possession of all 

his cotenants unless there has been an actual ouster or a sole adverse 
possession for twenty years, and adverse possession b,g a tenant in common, 
even under color of title, cannot ripen title in a shorter period as  against 
the cotenants. 

8. Adverse Possession § 9c- 
A party claiming under color of title must fit the description in the deed 

under which he claims to the land in controversy in some manner sanc- 
tioned by law. 
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9. Adverse Possession 8 4d- 
The possession of the tenant is deemed the possession of the landlord 

until twenty years after the termination of the tenancy. 

10. Appeal and Error § 29- 
Exceptions and assignments of error not discussed in the brief and in 

support of which no argument or reason is stated are deemed abandoned. 
Rule of Practice in the Supreme Court No. 28. 

APPEAL by plaintiff Mr. T. Alston from Goduin ,  Special Judge, a t  
October Civil Term, 1951, of TARREK. 

Civil action begun 7 January,  1946, by Felix Williams against defend- 
ants for recovery of land and for removal of cloud upon title. 

Plaintiff Felix Willianls alleged in his complaint substantially the 
following : 

(1)  That  he is the owner and entitled to the immediate possession of 
a certain tract or parcel of land in Warrenton Township, Warren County, 
North Carolina, bounded as follows: "On the north by lands of A. J. 
Ellington, on the east by lands of A. J. Ellington, 011 the south by lands 
of David Alston, and on the west by the hard-surfaced highway from 
Warrenton to Arcola, and known as the Mary Jane  Williams place." 

(2 )  That  defendant Angie H. Robertson, claiming the right to posses- 
sion of said land under a contract of sale executed to  her by defendants 
A. J. Ellington and wife Undine D. Ellington, and recorded in office of 
the Register of Deeds for Warren County, North Carolina, in Book 155, 
a t  page 636, under claim of ownership, has been in wrongful possession 
of said land since month of January ,  1945,-having ousted plaintiff and 
his  tenant W. T.  Alston from possession thereof. 

( 3 )  That  A. J. Ellington and wife Undine D. Ellington hare  no right, 
title or  intwest in or to said land, and their claim thereto is a cloud on 
plaintiff's title to said land, and 

(4)  That  rental value of said land to date is $25.00. 
Defendants, in answer filed in  February, 1946, deny the material alle- 

gations of the complaint of plaintiff, and, for further answer and defense, 
and by way of counterclaim, aver that  on the day of the commencement of 
this action they were the owners in fee simple, and were in possession of 
the parcel of land described in the complaint, since March, 1919, and 
pleaded G.S. 1-39 and G.S. 1-40 in bar of plaintiff's "pretended cause 
of action." 

Thereafter W. T. Alston, on 27 May, 1946, claiming to be lessee of the 
lands in question under plaintiff Felix Williams, was made a party 
plaintiff. 

Thereafter, on 24 September, 1946, plaintiff was permitted to amend 
the original complaint, by substituting a more specific description for the 
land as therein described. 
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Thereafter upon motion duly made, after notice, the Clerk of Superior 
Court entered an order permitting W. T. Alston, additional party plain- 
tiff, to amend the complaint so as to show that since the complaint was 
filed plaintiff Felix Williams has died, and his heirs rtt law have conveyed 
their interests therein to W. T. Alston, the additionitl party plaintiff, by 
deeds of record in office of Register of Deeds of Warren County. Defend- 
ant appealed therefrom to judge of Superior Court. 

Upon hearing at May Term, 1950, of Superior Court, the presiding 
judge entered an order approving the order of the Clerk of Superior 
Court, and allowed the amendment to be filed,-allowing defendants time 
to file answer. And the court, finding that Felix Williams, original 
plaintiff, had died within the past two years, and, hence, an administrator 
should be qualified and made a party hereto, also made an order to this 
effect. 

Pursuant thereto, the original complaint was amended to allege that 
W. T. Alston, additional party plaintiff, is the owner and entitled to the 
possession of the land as described in the amendment of 24 September, 
1!)46, as above set forth. 

Defendants, by answer filed 30 June, 1950, deny 1;his allegation of the 
complaint, and '(for further answer and defense and by way of counter- 
claim," specifically and expressly reiterate the matters set up as "further 
answer and defense and by way of counterclaim" in !heir original answer 
to the original complaint as hereinabove set forth. 

Thereafter on 29 July, 1950, Ralph Alston, having been appointed 
administrator of Felix Williams, made himself a p x t y  plaintiff to this 
action, and for his complaint adopted "each and every allegation of the 
complaint, as amended, theretofore filed by Felix 'Williams and W. T. 
Alston, and all amendments thereto," etc. 

At September Civil Term, 1950, of Superior Court, defendants, by 
leave of court, amended their further answer by adding a plea of adverse 
possession of the lands, the subject of this action, for seven years under 
color of title, and pursuant thereto pleaded G.S. 1-38 in bar of plaintiff's 
('pretended cause of action." 

B11 order for compulsory reference thereafter made was vacated upon 
appeal to this Court, and the cause remanded for further proceedings in  
accord with the rights of the respective parties. 263 N.C. 309, 63 S.E. 
2d 632. 

Upon the trial in Superior Court plaintiff offered evidence tending to 
show among other things that by deed dated 17 July, 1878, recorded 
4 October, 1878, in certain book and page of Warren County Register, 
John White and others conveyed to Frank Hagwood 30 acres of land, 
adjoining the lands of Wm. Red Perry;  that prior to his death Frank 
Hagwood made a verbal division of his land among his ten children,- 
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having Dr. Matthew Williams measure off with a plow line three acres 
apiece to them; that the portions allotted to his daughters Mary Jane 
and Harriet comprise the land in controversy; that Mary Jane, as Mary 
Jane Williams, and her husband Andrew Williams, were in possession of 
this land, in the opinion of William Thomas Alston, 70 years of age, 
when he "first knew anything and remained so until they died"; that 
Mary Jane Williams died about 30 years ago, and since her death her 
children Jennie and Oscar have been in possession of the land,-Oscar 
staying in possession until he died on 26 February, 1941,-prior to 
which he "got foolish and went to the County Home" in 1939, and stayed 
there until his death; that in the years 1930, 1931 and 1932 W. T. Alston 
rented the land from Jennie; that then Oscar Williams let defendant 
Alfred Ellington tend the land for five years for burying his, Oscar's, 
wife; that Oscar Williams got possession of it again in 1938, and rented 
a steer and tried to make a crop one year, and the next started building 
himself a house ; that all the neighbors helped ; that after Oscar Williams 
died, his brother Felix rented the land to W. T. Alston; and that after 
Felix started this action, he died, and W. T. Alston obtained deeds from 
the remaining Mary Jane Williams heirs for the land involved in the 
action. 

Motion of defendants for judgment as of nonsuit at close of plaintiff's 
evidence was overruled. Thereupon defendants, reserving exception 
thereto, offered evidence tending to show that he obtained various deeds 
by mesne conveyance, and from various heirs at  law of Frank Hagwood 
for various tracts of the Frank Hagwood 30-acre tract, and that he has 
been in adverse possession thereof under said deeds for various periods of 
time. And while the evidence offered by plaintiff fails to show the date 
of the death of Frank Hagwood, defendants offered in evidence a sheriff's 
deed, dated 25 July, 1894, under which they claim title, purporting to 
convey "three acres the entire land listed in the name of Lewis Hagwood," 
a son of Frank Hagwood-from which it may be inferred that the divi- 
sion mas prior thereto. 

And motion of defendants for judgment as of nonsuit, renewed at the 
close of all the evidence, was allowed and, in accordance therewith, judg- 
ment was signed. 

Plaintiff William Thomas Alston appeals therefrom to Supreme Court, 
and assigns error. 

K e r r  & K e r r  and  J a m e s  D. G i l l i l a d  f o r  plaint i f f ,  appel lant .  
Banze t  & Banze t  for defendants ,  appellees. 

WINRORNE, J. The sole assignment of error brought forward, and 
debated in brief of plaintiff appellant, is based upon exception to the 
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judgment as of nonsuit entered, upon renewal of motion, at  close of all 
the evidence. G.S. 1-183. 

I n  considering such motion, ('the defendant's evidence, unless favorable 
to the plaintiff, is not to be taken into consideration, except when not in 
conflict with plaintiff's evidence, it may be used to explain or make clear 
that which has been offered by plaintiff," Stacy,  C'. J., in Harrison v. 
R. R., 194 N.C. 656, 140 S.E. 598. See also Rice v. Ci t y  of Lumberton, 
ante, 227, where the authorities are assembled. 

Therefore, taking the evidence offered by the plaintiff, and so much of 
defendant's evidence as is favorable to the plaintiff or tends to explain 
and make clear that which has been offered by the plaintiff, in the light 
most favorable to plaintiff, this Court is of opinion, and holds that there 
is sufficient evidence to take the case to the jury Ion the issue of title 
asserted by plaintiff. Indeed, the record is not clear as to the theory on 
which the nonsuit was granted. 

When in an action for the recovery of land and for trespass thereon, 
defendant denies plaintiff's title and defendant's trespass, nothing else 
appearing, issues of fact arise both as to the title of plaintiff and as to 
trespass by defendant,-the burden as to each being on plaintiff. Mort- 
gage Co. v. Barco, 218 N.C. 154, 10 S.E. 2d 642; S m i t h  v. Benson, 227 
N.C. 56, 40 S.E. 2d 451 ; Locklear v. Oxendine, 233 N.C. 710, 65 S.E. 2d 
673. 

I n  such action,   la in tiff must rely upon the strength of his own title. 
This requirement may be met by various methods which are specifically 
set forth in M o b h y  v. Ori,fin, 104 N.C. 112, 10 S.E. 142; see also Prevatt 
v. Harrelson, 132 N.C. 250, 43 S.E. 800; Moore v. Miller, 179 N.C. 396, 
102 S.E. 627; S m i f k  v. Benson, supya, and many others, including 
Locklear v. Orredine,  supra. 

Moreover, in all actions involving title to real property, title is con- 
clusively presumed to be out of the State unless it be a party to the action, 
G.S. 1-36, but "there is no presumption in favor of one party or the other, 
nor is a litigant seeking to recover land otherwise relieved of the burden 
of showing title in himself.". Moore v .  .Miller, supra; Bmi th  v .  Benson, 
supra; Locklear v. Ozendine, supra. 

I n  the light of this presumption, apparently, plaintiff in the present 
action assuming the burden of proof, has elected to show title in himself 
by adverse possession by those under whom he claims title, under known 
arid visible lines and boundaries for twenty years, without color of title, 
which is one of the methods by which title may be shown. See Locklear 
v .  Oxendine, supra. 

And, the principle prevails in this State that several successive posses- 
sions may be tacked for the purpose of showing a continuous adverse 
possession where there is privity of estate or connection of title betwecn 
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several occupants. Ramsey 2%. Ramsey, 224 N.C. 110, 29 S.E. 2d 340; 
Locklear v. Oxendine, supra. 

I n  this connection, i t  may be noted that  a parol partition of land is a 
contract within the purview of the statute of frauds, G.S. 22-2, and is 
not binding. And "in order for tenants in common to perfect title to the - 
respectivelshares of land allotted to them by parol, i t  is necessary for them 
to go into possession of their respecive shares in accordance with the 
agreement and to hold possession thereof under known and risible bounda- 
ries, consisting of lines plainly marked on the ground a t  the time of the 
partition, and to continue in possession openly, notoriously and adversely 
for twenty years," as stated by Denny, J., in Duckett v. Harrison, an te ,  
145. 

Moreover, as this Court declared in Winstead v. Woolard, 223 N.C. 814, 
28 S.E. 2d 507, it is a well settled and long established principle of law 
in this State that  the possession of one tenant i n  common is in law the 
possession of all his cotenants unless and until there has been an actual 
ouster or a sole adverse possession of twenty years, receiving the rents 
and profits and claiming the land as his own from which actual ouster 
may be presumed. See also Duckett v. Harrison, supra. 

Indeed, adverse possession, even under color of title, will not ripen 
title as against a tenant in common short of twenty years. ~ u c k e t t  v. 
Harrison, supra, and cases cited. 

And, in pursuing the method of proving title by adverse possession, 
under color of title, a deed offered as color of title is such only for the 
land designated and described in it. Davidson 7%. Arledge, 88 N.C. 326; 
Smith v. Fite, 92 N.C. 319; Barker v. R. R., 125 N.C. 596, 34 S.E. 701; 
Johnston 7.. Case, 131 N.C. 491, 42 S.E. 957; Smith v. Benson, supra. 

I n  Smith c.  Fi fe ,  supra, this headnote epitomized the opinion of the 
Court, written by Smi fh ,  C. J.: "Where a party introduces a deed in 
evidence, which he intends to be used as color bf title, he must prove that  
its boundaries cover the land in dispute, to give legal efficacy to his posses- 
sion." I n  other words, the party must not only offer the deed upon which 
he relies, he must by proof fit the description in the deed to the land i t  
covers,-in accordance with appropriate law relating to course and dis- 
tance, and natural objects called for as the case may be. Locklear v. 
Oxendine, supra. 

Furthermore, "when the relation of landlord and tenant has existed, 
the possession of the tenant is deemed the possessioil of the landlord, until 
the expiration of twenty years from the termination of the tenancy . . ." 
See G.S. 1-43; also Lofton v. Barber, 226 N.C. 481, 39 S.E. 2d 263. 

Finally, i t  is noted that  while there are numerous assignments of error 
based upon exceptions by plaintiff relating to matters of evidence, no 
reason or argument is stated, or authority cited in support of them. 
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Hence  f o r  purposes of this  appeal,  they  a r e  deemed abandoned. R u l e  28 
of Rules  of Prac t ice  i n  t h e  Supreme Court,  221 N.C. 544, a t  pages 562-3. 
Therefore, n o  decision is  made  i n  respect to  a n y  of the  questions thereby 
raised. 

W e  refrain,  also, f r o m  a discussion of the  evidence, a s  there mus t  be 
another  trial. 9 n d  the  judgment  of nonsuit entered below is  

:Reversed. 

E. I. BALLARD, J. J. SHUMAN, J. SAM HINSON, J. L. McCREADY, AND 

G. W. DOOLEY, TRUSTEES OF CALVARY METHODIST CHURCH OF 
CHARLOTTE, N. C., ARD S. W. SCRUGGS, JR., A N D  WIFE, KATHLEEN 
EI. SCRUGGS, V. CITY OF CHARLOTTE, A ~ ~ U N I C I P A L  CORPORATIOX. 

(Filed 30 April, 1952.) 

1. Administrative Law $j 5: Municipal Corporation 33- 

The failure to follow statutory procedure to contest the levy of assess- 
ments for public improvements does not preclude the landowner from 
maintaining an independent action to vacate the ass~mments  or to enjoin 
their enforcement i t  such assessments a re  void. 

2. Statutes 8 5a- 
A statute will be construed to effectuate the intent of the Legislature as  

therein expressed, and the courts will adopt a construction which will not 
defeat or impair its objective if possible by any reasclnable construction of 
the language used. 

3. Statutes § 5e: Public OfRces § 7a- 
Where a statute confers certain powers on persons as  members of a 

board, the statute grants a joint authority requiring ]:hem to act after con- 
sultation together in a meeting, but such board may nerertheless act 
through a majority of its members, G.S. 12-3 ( 2 ) ,  and its authority is not 
terminated by the death of any of its members so  long as  a majority of 
them survive and act as  a board. 

4. Municipal Corporations § 3 3 -  
Under Chap. 1033, Session Laws of 1947, the death of a member of the 

Board of Appraisers after a first appraisal has been made does not preclude 
the survivors, acting as  a board, from making the second appraisal required 
by the statute after the improvements have been completed, since notwith- 
standing that  the statute confers a joint authority, the functions of the 
board may be exercised by a majority of them. 

APPEAL b y  plaintiffs f r o m  Mqore, J., a t  F e b r u a r y  Term,  1952, of 
MECKLENBURO. 

Civil  action t o  enjoin enforcement of assessments on land  abut t ing on  
a public improvement. 
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This cause was heard in the Superior Court on a case agreed, which 
revealed these facts : 

1. The plaintiffs challenge the validity of paving assessments on their 
lots abutting on the portion of West Boulevard, a public street of the 
City of Charlotte, between Cliffwood Place and Wilmore Drive. All of 
the lots formerly belonged to the plaintiffs, S. W. Scruggs, J r . ,  and his 
wife, Kathleen 11. Scruggs, who conveyed some of them to the Trustees of 
Calvary Methodist Church during the Spring of 1948. 

2. During 1947, a majority of the entire municipal council of the City 
of Charlotte adopted a resolution a t  two regular meetings of the council, 
finding as a fact that  i t  was necessary and in the public interest to pave 
West Boulevard from Cliffwood Place to Wilmore Drive without a peti- 
tion by the abutting property owners, and ordering the city to make such 
improvement and to pay all the cost incident to i t  except the part  legally 
assessable against abutting property under Section 52 of the Charter of 
the City of Charlotte, i.e., Chapter 366 of the Public-Local Laws of North 
Carolina for 1939, as amended by Chapter 1033 of the 1947 Session Laws 
of North Carolina. 

3. The second of these meetings was held 1 October, 1947. Within not 
less than five days before that  time, the Charlotte City Council published 
a notice in a newspaper of general circulation in the City of Charlotte, 
notifying abutting property owners of the time and place of the second 
meeting and of its intention to take this action a t  the same: (1) T O  order 
the paving of West Boulevard between Cliffwood Place and Wilmore 
Drive without a petition by the abutting property owners as authorized 
by the statute cited above; and ( 2 )  to name appraisers for the area to be 
improved in obedience to the provisions of such statute requiring the 
mayor to nominate and city council to appoint "a board of appraisers, 
consisting of five competent persons, . . . whose duty it shall be to ap- 
praise the property bordering upon . . . ( the) . . . area ( a )  before the 
same is . . . improved, and (b )  after the improvements are completed, 
and to make written report of such appraisals to the city clerk." Al- 
though the plaintiffs, S. W. Scruggs, Jr.,  and his wife, Kathleen H. 
Scruggs, the then owners of all the lots, had actual notice of the second 
meeting, they did not attend it or protest the making of the proposed 
improvement. 

4. At  the meeting on 1 October, 1947, five competent persons, namely, 
J. E. Barrentine, J. H. Carson, E. B. Dudley, John F. Durham, and 
Frank E. Harlan,  were nominated by the mayor and appointed by the 
city council to serve as a board of appraisers for the area to be improved. 
They qualified as appraisers, met on the premises before the paving was 
begun, and made a contemporary appraisal of the property bordering 
on the area to be paved. One of them, to wit, E. B. Dudley, died while 
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the work was in progress. After i t  was finished, the four surviving ap- 
praisers, namely, J .  E. Barrentine, J. H. Carson, John  F. Durham, and 
F r a n k  E. Har l an  jointly appraised the property bordering upon the area, 
and filed with the city clerk a written report, showing the appraisals of 
each lot bordering upon the area both before the improvement was begun 
and after it was completed. The  report showed that  the appraised benefits 
conferred by the improvement upon all the lots owned by the Trustees of 
Calvary Methodist Church totaled $2,033.50, and tha t  the appraised 
benefits conferred by the improvement upon all the lots retained by the 
plaintiffs, S. W. Scruggs, Jr.,  and wife, Kathleen H. Scruggs, totaled 
$4,708.27. 

5. Within fifteen days after the report of the four 6,urviving appraisers 
was filed with the city clerk, to wit, on 27 October, 1948, the Charlotte 
City Council held a hearing with respect to the benefits conferred upon 
the property within the improvement area, determined that  the appraised 
benefit to each lot of the plaintiffs was less than one-half the cost of the 
improrement of such lot as measured by the statutory rule for calculating 
such cost, and made special assessments against the various lots of the 
plaintiffs for  the appraised benefits set forth in the written report. 

6. R i t h i n  ten days thereafter, the Charlotte City Council published 
a notice in a newspaper of general circulation in the City of Charlotte, 
stating in detail the specific assessments for appraised benefits made by i t  
against the rarious lots of the respective plaintiffs, and notifying the 
plaintiffs that  the assessment against each particular lot mould be final 
and binding unless the owner or owners of such lot gave written notice 
to the city council within fifteen days after the publication that  such 
owner or owners took an appeal to  the next term of the Superior Court 
of Mecklenburg County and within five days thereafter served upon the 
city manager a written statement of the facts upon which such owner or 
owners based the appeal. 

7. The Trustees of Calvary Methodist Church had actual knowledge 
that  the portion of West Boulevard between Cliffwood Place and Wilmore 
Drive was being paved by the City of Charlotte when they acquired their 
lots abutting thereon. None of the plaintiffs ever appeared before the 
Charlotte City Council to object to the making of any of the assessments, 
or ever appealed to the Superior Court of' Mecklenburg County from any 
of the assessments. 

8. On 2 Alugust, 1951, the plaintiffs brought this direct action against 
the defendant, the City of Charlotte, in the Superior Court of Mecklen- 
burg County, praying a decree declaring the special assessments on their 
lots to be absolutely void and enjoining their enfor1:ement. When the 
cause was heard upon the ease agreed, the presiding judge concluded as 
a matter of law that  the plaintiffs are not entitled to the relief sought by 
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them and entered judgment accordingly. The plaintiff excepted and ap- 
pealed, assigning the conclusion and judgment as error. 

W .  C. Dav i s  for p l a i n t i f s ,  appellants.  
John,  D. S h a w  for de fendan t ,  appellee. 

ERVIN, J. The Charlotte City Council undertook to make the assess- 
ments in controversy under the statute resulting from the amendnlent of 
Section 52 of the Charter of the City of Charlotte, i.e., Chapter 366 of 
the Public-Local Laws of Nor th  Carolina for 1939, by Chapter 1033 of 
the 1947 Session Laws of North Carolina. Instead of setting forth this 
lengthy statute verbatim, we shall refer to such of its provisions as are 
relevant to the instant case. The plaintiffs failed to  appeal to the Supe- 
rior Court from the assessments as authorized by this statute. Despite 
their neglect in this respect, the plaintiffs are entitled to vacate the assess- 
ments or to enjoin their enforcement if they are void. W i n s f o n - S a l e m  v. 
S r n i f h ,  216 N.C. 1, 3 S.E. 2d 328; Char lo t f e  v. RTOZC~I ,  165 X.C. 435, 
81  S.E. 611. 

The plaintiffs insist that the assessments are void for this solitary ma- 
son: That  the statutory authority of the board of appraisers came to an  
end with the death of E. B. Dudley, one of its members. 

I t  thus appears that the question arising on the appeal hinges on the 
meaning of the statute under consideration. As a consequence, we must 
ascertain the intention of the Legislature and carry such intention into 
effect to the fullest degree. .Torman v. Ausbon ,  193 N.C. 791, 138 S.E. 
162; H u n f  c. E w e ,  188 N.C. 716, 125 S.E. 484. I n  performing this 
judicial task, we must avoid a construction which will operate to defeat 
or  impair the object of the statute, if we can reasonably do so without 
violence to the legislatiw language. Mtrnly  v. A b e r n n t h y ,  167 N.C. 220, 
83 S.E. 343. 

When it is read and interpreted as a whole, the statute evinces a para- 
mount purpose on the part of the Legislature to empower the Charlotte 
City Council to improve the public streets of the municipality without 
petitions by abutting property owners, and to assess against each abutting 
property the benefits conferred upon it by the improvement, or one-half 
the cost of its improvement, whichever is the lesser. The pro~is ions  of 
the statute imposing upon boards of appraisers the duty to make apprais- 
als of benefits are subsidiary in character. They are merely designed to 
aid in the consummation of the paramount legislative purpose. 

These statutory provisions specify, in substance, that  before work is 
begun the mayor is to nominate and the city council is to  appoint "a 
board of appraisers, consisting of five competent persons," for each area 
to be improved under the provisions of the statute, and that  the board so 
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nominated and appointed is to do these several public acts in respect to  
its a rea :  ( 1 )  T o  appraise the property bordering upon the area before 
it is improved; (2 )  to appraise the property bordering upon the area 
after the improvement is completed; and (3 )  to make written report of 
such appraisals to the city clerk. 

Manifestly the first and second appraisals must be made by the board 
of appraisers a t  different times. When it enacted the statute, the Legis- 
lature knew that  "death tracketh everything living and catcheth it in the 
end" and that  in consequence death might well overtake a member of the 
board of appraisers between the two appraisals. Notwithstanding i ts  
knowledge of this tragic truth,  the Legislature made no provision what- 
ever to fill a vacancy occasioned by death in the membership of the board. 

The plaintiffs argue that  these statutory provisions confer a joint 
authority upon "a board of appraisers consisting of five . . . persons," 
to appraise the abutting property on both occasions, and make the exer- 
cise of such joint authority by all five appraisers a jurisdictional pre- 
requisite to any valid assessment; tha t  the joint authority necessarily 
terminates with the death of any one of the appraisers prior to the second 
appraisal; and that  consequently any assessment based in whole or i n  
part  upon the subsequent action of the surviring appraisers is void. 

This construction of these statutory provisions nullifies or thwarts i n  
a large measure the paramount purpose of the statute, and cannot be 
accepted if the legislative language reasonably admits of a different inter- 
pretation. 

The statutory provisions under scrutiny undoubtedly grant  to the 
members of the board of appraisers a joint authority, and require them 
to exercise it as a board, i.e., by meeting and consulting together. B u t  
they do  not compel the conclusion that  the Legislature intended the 
authority of the board to perish with the death of one of its members. 
Indeed, they justify the contrary view. 

Where a statute confers a joint authority on several persons to do a 
public act and makes no provision for filling a vacan~zy occurring among 
thclm, the authority is not terminated by the death of one or more of 
them, if there are enough of them left legally to perform such act. Quay le  
v. Missouri ,  K. & T .  Ry. Po., 63 No. 465; Bubl i t z  1, .  B o v o ~ r g h  of A i l l s -  
dnle,  8 X. J. Misc. 334, 150 A. 229; People  v. Syracuse ,  63 N.Y .  291; 
W e l c h  21. O e f z r n ,  85 S.C. 156, 67 S.E. 294; 29 C.J.S., Eminent Domain, 
section 297; 67 C.J.S., Officers, section LO9 (b ) .  The rule of statutory 
construction embodied in G.S. 12-3 (2 )  provides that  "all words purport- 
ing to give a joint authority to three or more public officers or other 
persons shall be construed as giving such authority tc a majority of such 
officers or other persons, unless i t  shall be otherwise expressly declared 
in  the law giving the authority." ,4usfin u. H e l m s ,  65 N.C. 560. 
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F o r  these reasons, we conclude t h a t  the  authori ty  granted by  the s tatute  
to  the board of five appraisers  is not  terminated by the  death of a n y  of 
i t s  members as  long as  three of them remain, and  t h a t  i n  such case the  
surviving appraisers  can  make  a valid appraisal  if a l l  of them at tend 
a n d  take p a r t  i n  the  transaction. This  conclusion necessitates a n  affirm- 
ance of the  judgment. 

Affirmed. 

I s  RE WILL OF MINNIE  I. S. BARTLETT. 

(Filed 30 April, 1952.) 
1. Wills § 24- 

Issues of fact raised by a caveat must be tried by a jury. G.S. 31-33. 

2. Trial § 1- 
I t  is the duty of the court alone to decide legal questions presented a t  

the trial and to instruct the jury as  to the law arising on the evidence in 
the case; and it  is the function of the jury alone to determine the facts of 
the case from the evidence, i t  being prohibited that  the court should give 
an opinion in any manner as  to whether a fact is fully or sufficiently 
proven. G.S. 1-180. 

3. Trial § R 

The trial judge is forbidden to convey to the petit jury in any manner 
a t  any stage of the trial his opinion on the facts in evidence. G.S.  1-180. 

4. Same- 
Propounders sought to prove the genuineness of the handwriting of the 

script by testimony of a witness who had received Christmas cards each 
year from deceased but who had never seen deceased write. H e l d :  Interro- 
gation of the witness by the judge which amounted to a n  expression of 
opinion by the court to the effect that the testimony of the witness proved 
the cards to be in the handwriting of decedent is error and was prejudicial 
under the facts of this case. 

5. Same-- 
While the trial court has the power to interrogate a witness for the 

purpose of clarifying matters material to the issues, he must exercise such 
power with caution so as  not to reveal to the jury his opinion on the facts 
in evidence. 

APPEAL by  caveators f r o m  Bennett, Specinl J u d g ~ ,  and  a jury, a t  
August  Term,  1951, of WAYNE. 

Caveat to  scr ipt  propounded f o r  probate as  holographic will. 
These a r e  the  essential fac t s :  
1. O n  25 February ,  1920, N i n n i e  I. S. Bart le t t ,  whose maiden name 

was  Minnie  I. Sasser, marr ied W. H. Bart le t t ,  the widowed fa ther  of f o u r  
small  daughters, who then ranged downward i n  ages f rom eleven to f o u r  
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years. These daughters are now known as Ruby B. Waters, Clara Bart- 
lett, Welda B. Best, and Virginia B. Sasser. 

2. W. II. Bartlett and his second wife, Minnie I. S. Bartlett, lived 
together in the marital state upon the latter's farm in Wayne County 
from the day of their marriage until 2 January, 1949, when the latter 
died without issue. Minnie I. S. Bartlett acted as foster-mother to her 
four stepdaughters throughout her married life. 

3. On 18 January, 1949, W. H. Bartlett nnd his four daughters, as 
propounders, presented the script in controversy to the Clerk of the 
Superior Court of Wayne County, asserted that it was executed by Minnie 
I. S. Bartlett as her holographic will, and asked that it be legally estab- 
lished as such. The clerk thereupon admitted the paper to probate in 
common form as the last will of Minnie I. S. Bartlett. The document is 
couched in this language : 

This is my will at  my death to my husband W. H. Bartlett all my prop- 
erty all his life. At his death want all property valued and divided in 
four equal shares. One to Ruhy B. Waters one to Clara Bartlett one to 
Wcllda B. Best and one to Virginia B. Sasser. Bnd to Clara Bartlett my 
dimond ring. At my husband death I want my neice Sadie Collins to 
have 2 chair one table nlirrow in hall. and all my family pictures. All 
so land enough for building lot on high way where she desires. 

May 1946 Mrrun-11s I. S. BARTLETT. 

4. On 24 October, 1950, Sadie Colljns and N. C. Howell appeared 
before the Clerk of the Superior Court of Wayne County and entered a 
caveat to the probate of the script, alleging "that the paper writing . . . 
is not the last will and testament of Minnie I. S. Bartlett for that it was 
not executed . . . as required by law." The Clerk forthwith transferred 
the caveat proceeding to the trial docket of the Superior Court for trial 
by jury at tern1 upon the issue of devisnvif vel non. Bettie Holder Delay, 
Junia Holder Gunter, Daniel T. Holder, Henry S. Holder, John F. 
Holder, Kancy Jane Holder, Walter A. Howell, and Frank Sasser after- 
wards entered general appearances in the proceeding and aligned them- 
selves with the original caveators. The persons named in this paragraph 
claim that they would inherit the property of Minnie I. S. Bartlett in 
case the script is rejected. 

5. When the proceeding was tried on its merits, the propounders offered 
evidence tending to show that the script was written and subscribed in its 
entirety by the hand of Minnie I. S. Bartlett and uas  found after her 
death among her valuable papers and effects. The caveators presented 
testimony indicating that portions of the paper writing, including the 
natne subscribed thereto, were not in the handwriting of the decedent. 
The trial judge submitted these issues to the jury: [ I )  Was the paper 
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writing purporting to be the last will and testament of Mrs. Minnie I. S. 
Bartlett found among her valuable papers and effects after her death, as 
alleged by the propounders? (2 )  I s  said paper writing and every part  
thereof in the handwriting of the deceased, Mrs. Minnie I. S. Bartlett, 
and her name subscribed thereto, as alleged by the propounders? The 
jury answered both of these issues in  the affirmative, and the tr ial  judge 
entered judgment establishing the script as the will of the decedent. The 
caveators excepted and appealed, assigning errors. 

Dees d Dees and  R o y  ill. Sasser  for t h e  propounders,  appellees. 
J .  Faison T h o m s o n  crnd J o h n  8. Peacock for the  caveators,  appellants.  

ERVIN, J. When a caveat to the probate of a paper writing pro- 
pounded as the last will and testament of a deceased person is filed with 
the clerk of the Superior Court having jurisdiction in conformity with 
the provisions of the statute now codified as G.S. 31-32, and the resultant 
proceeding is transferred by such clerk to the trial docket of the Superior 
Court for trial of the issues of fact raised by the caveat a t  tern1 in con- 
formity to the requirements of the statute now embodied in G.S. 31-33, 
the issues of fact n1u.t be tried by a jury. Rriss ir  v. Craig ,  232 S . C .  701, 
62 S.E. 2d 300; I n  rr  Kill of H i n e ,  228 N.C. 405, 45 S.E. 2d 526; I n  re  
Will of Rocdiger ,  209 X.C. 470, 184 S.E. 74;  I n  re  W i l l  of R o w l a n d ,  202 
N.C. 373,162 S.E. 897; I n  re  Will of B r o w n ,  194 N.C. 583,140 S.E. 192; 
I n  1.e Will o f  C h i s m a n ,  175 E.C. 420, 95 S.E. 769. 

The founders of our legal system intended that the right of trial by 
jury, whether constitutional or statutory in origin, should be a vital force 
rather than an empty form in the administration of justice. They real- 
ized that this could not be if the petit jury should become a mere unthink- 
ing echo of the judge's will. To forestall such eventuality, they clearly 
demarcated the respective functions of the judge and the jury in both 
civil and criminal trials in a familiar statute, which was enacted in 1796 
and which originally bore this caption: "An act to secure the impar- 
tiality of trial by jury, and to  direct the conduct of judges in charges to 
the petit jury." Potter's Revisal, Vol. 1, ch. 452. This statute, which 
now appears as G.S. 1-180, establishes these fundamental propositions : 
(1 )  That  it is the duty of the judge alone to decide legal questions pre- 
sented a t  the trial, and to instruct the jury as to the law arising on the 
evidence given in the case; (2 )  that  it is the task of the jury alone to 
determine the facts of the case from the evidence adduced; and ( 3 )  that  
16 no judge, in giving a charge to the petit jury, shall give a n  opinion 

whether a fact is fully or sufficiently proven, that  being the true office and 
province of the jury." This statute is designed to make effectual the 
right of every litigant "to have his cause considered with the 'cold neu- 
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trality of the impartial judge' and the equally unbiased mind of a prop- 
erly instructed jury." W i t h e r s  v. Lane,  144 N.C. 184, 56 S.E. 855. 

Although the statute refers in terms to the charge, i t  has always been 
construed to forbid the judge to convey to the petit jury in any manner 
at  any stage of the trial his opinion on the facts in evidence. Bai ley  v. 
Hayman, 220 N.C. 402, 17 S.E. 2d 520; T h o m p s o n  v. Angel ,  214 N.C. 
3, 197 S.E. 618; S. v. Oakley,  210 N.C. 206, 186 S.3:. 244; S. v. B r y a n t ,  
189 N.C. 112, 126 S.E. 107; B a n k  v. M c d r t h u r ,  168 K.C. 48, 84 S.E. 39, 
Ann. Cas. 1917 B, 1054; S. v. Cook,  162 N.C. 586, 77 S.E. 759; P a r k  v. 
Exum, 156 N.C. 228, 72 S.E. 309; Afczrcom v. Adams ,  122 N.C. 222, 
29 S.E. 333. Bs a consequence, the judge violates the statute and com- 
mits reversible error in so doing if he puts to a witness questions which 
convey to the jury his opinion as to what has, or has not, been proved by 
the testimony of such witness. S. v. Perry ,  231 N.C. 467, 57 S.E. 2d 774; 
S. 1). Canfre l l ,  230 N.C. 46, 51 S.E. 2cl 887; S. v. Bean,  211 S .C.  59, 
188 S.E. 610; S. v. Winck ler ,  210 N.C. 556, 187 S.E. 792; Morris  v. 
Kramer, 182 N.C. 87, 108 S.E. 381; 70 C.J., Witnes:;es, section 721. 

The legal battle between the propounders and the caveators in the 
Superior Court revolved in the main around the crucial question whether 
the paper writing propounded for probate was wholly written and sub- 
scribed by the hand of Ninnie I. S. Bartlett, whose will it purports to be. 
G.S. 31-3. Nobody testified that he saw the script being written. The 
propounders and the caveators undertook to sustain their respective posi- 
tions as to the genuineness or falsity of the paper writing by the testi- 
molly of numerous witnesses divided into these categories: (1) Expert 
witnesses, who compared the disputed document with allegedly genuine 
specimens of the decedent's handwriting (G.S. 8-40, 8. v. Cofer ,  205 N.C. 
653, 172 S.E. 176) ; and (2)  nonexpert witnesses, who claimed to be 
acquainted with the decedent's handwriting either because they had seen 
her write other papers, or because they had acquired competent knowl- 
edge of her handwriting in some other approved manner. Owens v. 
L u m b e r  C'o., 212 N.C. 133, 193 S.E. 219; Oil Co. 2). B u m p y ,  174 N.C. 
382, 93 S.E. 912 ; Morgan v. Fraternal Association, 170 N.C. 75, 86 S.E. 
975 ; SicBolson v. L u m b e r  Co., 156 X.C. 59, 72 S.E. 86, 36 L.R.,I. (X.S.) 
162; T u f f l e  11. Rniney ,  98 N.C. 513, 4 S.E. 475; McIionXey v. Gnylord,  
46 N.C. 94; 8. r. Candler ,  10 N.C. 393; Wigmore on Evidence (2d Ed.), 
section 693. 

One of the nonexpert witnesses called to the stand by the propounders 
was Mrp. C. G. Rose, who testified, in substance, thai she received by mail 
each Christmas for some years next preceding the decedent's death a 
Christmas card purporting to bear the decedent's signature; that she 
obtained a knowledge of the decedent's handwriting by seeing the Christ- 
mas cards thus received by her;  and that in her opinion every word of the 
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paper writing propounded for probate was in  the genuine handwriting 
of the decedent. This witness identified the propounders7 Exhibit J as 
the Christmas card she "got . . . out of the mail box in 1944," and that  
exhibit was thereupon admitted in evidence. 

This testimony and exhibit was received by the tr ial  judge over the 
objections of the caveators, who drew from Mrs. Rose on cross-examina- 
tion the admissions that  she had never seen the decedent write, and that  
she merely "thought" the name appearing on each of the Christmas cards 
was the decedent's signature. 

The presiding judge thereupon put the following questions to Mrs. 
Rose and elicited the following answers from her:  

Question: "Over what period of time did you receive Christmas cards 
from Mrs. Bartlett 2" 

Answer: "I received cards from her every year after I got acquainted 
with her until she died." 

Question : "You exchanged Christmas cards every year ?" 
Answer : "Yes, Sir." 
Question: "As f a r  as you know she did write them?" 
Answer: "Yes, Sir, as f a r  as I know she wrote them." 
The caveators noted exceptions to these questions and answers. We 

are compelled to adjudge such exceptions to be well taken. 
A trial judge has undoubted power to interrogate a witness for the 

purpose of clarifying matters material to the issues. 8. v. HOVLP, 171 
N.C. 787, 88 S.E. 433; Eelchout v. Cole, 135 N.C. 583, 47 S.E. 655. H e  
should exercise such power with caution, however, lest his questions, or 
his manner of asking them, reveal to the jury his opinion on the facts in 
evidence and thus throw the weight of his high office to the one side or 
the other. The questions put to Mrs. Rose by the judge in  the instant 
case were improper. They conveyed to the jury the opinion of the judge 
that  the testimony of the witness proved the Christmas cards to be the 
genuine products of the hand of the decedent. Their prejudicial effect 
upon the cause of the caventors was much augmented a t  later stages of 
the trial by the repeated use of Exhibit J by witnesses for the propounders 
as a supposedly genuine specimen or standard of the decedent's hand- 
writing for comparison with the disputed document. 

An  observation made by a great jurist, the late Justice Wallz~r, in 
Withers v. Lane, supra, seems germane: "The learned and able judge 
who presided a t  the trial, inspired, no doubt, by a laudable motive and a 
profound sense of justice, was perhaps too zealous that  what he conceived 
to be the right should prevail, but just here the law, conscious of the 
frailty of human nature a t  its best, both on the bench and in the jury-box, 
intervenes and imposes its restraint upon the judge, enjoining strictly 



I N  THE SUPREXE COURT. 

t h a t  he  shall not  i n  a n y  m a n n e r  sway the j u r y  b y  impar t ing  to them t h e  
slightest knowledge of his  own opinion of the  case." 

W e  omit discussion of the  questions raised by  the  other  assignments of 
error. T h e y  a r e  not likely to  ar ise  when the  cause i s  t r ied anew. 

F o r  the reasons given, t h e  caveators a r e  granted a 
N e w  trial.  

CITIZENS XATIONAL BANK, ADMINISTRATOR, C .  T. 4. OF THE ESTATE OF 

ALLIE LEGG, v. GERTRUDE SHAW PHILLIPS;  EtLONDIE S. WALSH ; 
DEWEY S. SHAW; C. V. SHAW; HARRY 31. ISHAW; ROBERT L. 
SHAW ; SARAH BELLE OVERTON ; PAULINE J E  3SUP ; MAUDE POE ; 
CHARLIE BARNES ; HESTER BARNES BROW V ; DALE ECKERT : 
ZENDA ELT : J. MONROE WARBURTON ; LEO WBRBURTOX ; ELhIA 
WARBURTON RlcNAIR ; BEVERLY ECKERT BURKS ; EDNA TAYLOR ; 
LOIS PARRISH ; CECIL JONES ; LEON JONES ; TALMADGE JOKES ; 
GLADYS ANDREWS COUCH; JOHN ANDREWS; AXD W. E. McNAIR 
A N D  C. R. JIcNAIR A N D  F. L. PICKETT, TIIUSTEES OF THE FIRST PRES- 
BYTERIAS CHURCH O F  ROCKIXGHABI, NORTH CAROLINA, A ~ D  

ALL OPIIE .~~  VSICSOJJX LEGATEES OF T H E  SAIL) ALLIF: LEGG, DECEASED. 

(Filed 30 April, 1952.) 
Wills § 31- 

Where n will is ambiguous, the courts must construe i t  to discover and 
effectnate testatris' intention as  gathered from the language of the instru- 
ment. 

Wills 8 38-  
A clause disposing of the remainder of tlie estate after debts are  paid 

and specified legacies satisfied is tlie residnary clause, notwithstanding 
that  it  is not a t  the end of the other dispositive clal~ses. 

Wills § 31- 
The words of a will a re  to be interpreted according to their ordinary 

meaning, unless it clearly appears that they were u s d  in some other sense. 

Wills 8 34b-  
A residuary devise to  testatris' "flrst cousins" in'?ludes only those who 

a re  testatris '  first cousins in the common sense, and escludes first cousins 
once removed, even though they be children of deceased first cousins. 

Same: Wills 8 34e- 
A residuary devise "Then Edna Taylor is to come in for  her equal part 

of my estate. The rest going to my first cousins . . ." is held to bequeath 
one-half tlie residuary estate to the beneficiary named and the other one- 
half of the residuary estate to be e q ~ ~ a l l y  divided among testatris' first 
cousins. 

APPEAL by  defendants Gertrude S h a w  Phil l ips ,  Blondie S. Walsh, 
Dewey S. Shaw, C. V. Shaw,  H a r r y  N. Shaw, Robert  I,. Shaw, Maude  
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Poe, Charlie Barnes, Hester Barnes Brown, J. Monroe Warburton, Leo 
Warburton, Elma Warburton McNair, Edna  Taylor, Cecil Jones, Leon 
Jones, Talmadge Jones, Gladys Andrews Couch and John  Andrews from 
Sink, J., a t  October Term, 1951, of CABARRUS. 

Civil action for a declaratory judgment construing a will. G.S. 1-254. 
These are the essential facts : 
1. Allie Legg, an  unmarried woman residing in Cabarrus County, 

Nor th  Carolina, died testate 25 August, 1950. H e r  will is as follows: 
"In case of my  death I wish the contents of my  home to go to Edna 
Taylor all the money in m y  deposit box also to go to her some of hers is 
in there also marked on envelope the sum of $500.00 of my  estate is to 
go to Lois Parish.  My  car to Mrs. L. L. McNair  also my  f u r  neck piece. 
The sum of 3000.00 is to go to Bererly Eckert of Coltne Oregon. Then 
Edna Taylor is to come in for her equal part  of my  estate. The  rest 
going to my  first cousins after all debts are paid. I also wish $500.00 
to go to  the Presbyterian Church of Rockingham. . . . M y  sterling 
silver goes to Beverly Eckert." 

2. The defendants Gertrude Shaw Phillips, Blondie S. Walsh, Dewey 
S. Shaw, C. V. Shaw, H a r r y  M. Shaw, Robert L. Sham, Sarah  Belle 
Overton, Pauline Jessup, Maude Poe, Charlie Barnes, Hester Barnes 
Brown, Dale Eckert, Zenda Ely, J. Xonroe Warburton, Leo MTarburton, 
and Elma Warburton McNair  are the only first cousins of the testatrix. 
All of them were living a t  the time of the execution of the will. Elma 
Warburton McNair  is called "Mrs. L. L. NcNair," in that  instrument. 

3. The defendants Cecil Jones, Leon Jones, and Talmadge Jones are 
the only children of Lena B. Jones, and the defendants Gladys Andrems 
Couch and John  Andrews are the only children of Ennie Barnes Andrews. 
Lena B. Jones and Ennie 13. Andrews were first cousins of the testatrix, 
who died before the execution of the will. 

4. The  sixteen defendants named in paragraph 2 and the fire defend- 
ants mentioned in paragraph 3 would constitute the next of kin of the 
testatrix under the statute of distribution had she died intestate. Beverly 
Eckert Burks, who is designated as Beverly Eckert in the will, is the 
daughter of Dale Eckert. Neither Edna  Taylor nor Lois Parr i sh  were 
related to the testatrix by blood or marriage. But  they mere employed 
by her during the twenty years next preceding her death. The testatrix 
visited a t  times in the homes of the children of Lena B. Jones a n d  Ennie 
B. Andrews, and entertained a high regard for them as well as for her 
sixteen living first cousins. 

5. The plaintiff, Citizens National Bank, as administrator with the 
will annexed of the estate of the testatrix, has substantial personal prop- 
erty in its custody for disposition in accordance with the terms of the will. 
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6. An actual controversy arose among the defendants respecting the 
proper disposition of the personal property of the testatrix. As a conse- 
quence, the plaintiff brought this action against all possible claimants, 
praying a decree construing the will and determining the rights of the 
parties under it. 

7. When the cause came on to be heard, the partlies waived trial by 
jury. Judge Sink, who presided, thereupon heard the evidence, found 
facts conforming to those herein stated, rnade conclusions of law thereon, 
and entered a judgment construing all the clauses of the will, and de- 
claring the rights of the parties in the personal property passing there- 
under. No good purpose will be served by analyzing the judgment in its 
entirety. All parties admit the correctness of all its provisions except 
those relating to this clause: "Then Edna Taylor is to come in for her 
equal part of my estate. The rest going to my first ccusins after all debts 
are paid." 

8. Judge Sink concluded and adjudged that the language quoted in 
the preceding paragraph constituted the residuary clause of the will ; that 
the only residuary legatees were Edna Taylor and the sixteen first cousins 
of the testatrix designated in paragraph 2 of this statement of facts; and 
that such residuary legatees were entitled to share the residue of the 
personal estate in equal proportions, each of them taking one-seventeenth 
thereof. 

9. The twelve living first cousins of the testatrix represented by Messrs. 
Steele and Carroll excepted and appealed on the ground that the provision 
of the residuary clause relating to Edna Taylor is "too vague . . . to be 
given any effect, and that only those persons within the . . . class of first 
cousins should be permitted to participate as residuary legatees." Edna 
Taylor excepted and appealed on the ground "that the testatrix intended 
that she receive one-half of the residuary." The children of the two 
deceased first cousins of the testatrix excepted and appealed on the ground 
that the testatrix used the words "first cousins') in the residuary clause 
to denote those who would have been her next of kin under the statute of 
distribution had she died intestate, and that in consequence the judge 
erred in wholly excluding them from any share in the residue. 

E. Johnston Irvin for plaintiff, appellee. 
George S.  Steele and Harvey C. Carroll for defendants Gertrude Shaw 

Phillips, Blondie S.  Walsh, Dewey 8. Shaw, C. V .  Shaw, Harry M. Shaw, 
Robert L. Shaw, Maude Poe, Charlie Barnes, Hester Barnes Brown, J. 
Monroe Warburton, Leo Warburton, and Elma bvarburton McNair, 
appellants. 

Pollock & Fullenwider for defendanfs Sarah Belle Overton and Pauline 
Jessup, appelle~s. 
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Hartsell & Harfsell for defendants Beverly Eckert Burks and Dale 
Eckert, appellees. 

John Hugh Williams for defendant Edna Taylor, appellant. 
E. C. Brooks, Jr., for defendants Cecil Jones, Leon Jones, Talmadye 

Jones, Gladys Andrews Couch, and John Andrews, appellants. 

ERVIN, J. While the testatrix was among the living, she was highly 
proficient in the millinery art, but sadly deficient in legal draftsmanship. 
Despite her inadequacy in the last field of endeavor, she chose to  write 
her last will in words of her own selection without regard for legal prece- 
dents. As an inevitable consequence, she produced a testamentary docu- 
ment which illustrates anew the accuracy of the epigram of Si r  William 
Jones that  "no will has a brother." 57 Am. Jur., Wills, section 1123. 
This action calls on the court to ascertain and carry into effect the inten- 
tion of the testatrix as to the disposition of her property. I n  the very 
nature of things, the court must seek and discover such intention in the 
awkuard phrases which the hand of the testatrix put on the paper pro- 
bated as her last will. Elmore v. Amfin,  232 N.C. 13, 59 S.E. 2d 205. 

This judicial task has been made less burdensome by the frank admis- 
sion of the appellants that  all of the provisions of the judgment are cor- 
rect except those interpreting this language of the testatrix: "Then 
Edna Taylor is to come in for her equal par t  of m y  estate. The rest 
going to my  first cousins after all debts are paid." 

This portion of the will constitutes a residuary clause. I t  disposes of 
all of the estate of the testatrix that  is left after debts are paid and speci- 
fied gifts are satisfied. Shannon v. Reed, 355 Pa.  628, 50 A. 2d 278. I t  
declares that  the residue of the estate is to go to particular persons, 
namely, Edna Taylor, who is identified, and the first cousins of the testa- 
trix, who are capable of being identified. Adams v. Adanzs, 55 N.C. 215. 

The words of a will are to be interpreted according to their ordinary 
meaning, unless it clearly appears that  they were used in some other 
sense. Williams t l .  hfcPherson, 216 N.C. 565, 5 S.E. 2d 830; Williams 
v. Best, 195 N.C. 324, 142 S.E. 2 ;  Goode v. Hearne, 180 N.C. 475, 105 
S.E. 5. 

X first cousin is the son or daughter of one's uncle or aunt. Culver v. 
Union & hrezu H a w n  Tmtst Co., 120 Conn. 97, 179 L4. 487, 99 A.L.R. 663 ; 
Weaver v. Liberty Trmsf Co., 170 Md. 212, 183 A. 544; Walker v. Cham- 
bers, 85 N. J .  Eq. 376, 96 A. 359; I n  re Rlum's Estafe, 136 Mis. 441, 243 
N.Y.S. 222. The child of one's first cousin is sometimes popularly called 
his second cousin, but is more properly his first cousin once removed. 
Culver v. Union (e. S e w  Haven Trust Po., supra; State v. Thomas, 351 
Mo. 804, 174 S.W. 2d 337; Simonton v. Edmunds, 202 S.C. 397, 25 S.E. 
2d 284. 
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Inasmuch as there is nothing to indicate that  the words were used in 
the will under scrutiny in a different sense, the provision giving a par t  
of the residuary estate to the "first cousins" of the testatrix must be con- 
strued to include only those who are her first cousins in ordinary language, 
namely, the children of her uncles or aunts. Bishop go. Russell, 241 Mass. 
29, 134 N.E. 233, 19  A.L.R. 1408. This conclusion is rightly incorpo- 
rated in the judgment which declares that  the sixteen first cousins of the 
testatrix named in paragraph 2 of the statement of facts take such par t  
of the residuary estate to the exclusion of her five first cousins once re- 
moved designated in paragraph 3 of such statement. 

This brings us to the final question whether the language of the will 
is clear enough to disclose the intention of the testatrix in regard to the 
distribution of the residue of her estate among the retriduary legatees, i.e., 
Edna Taylor and the sixteen first cousins of the testatrix. 

The will provides, in substance, that  Edna  Taylor is to receive "her 
equal part" of the residuary estate, and the sixteen first cousins of the 
testatrix are to receive "the rest" of the residuarg. estate. The  word 
"part" signifies one of the portions into which anything is  divided, or 
regarded as divided, whether actually separate or not. Commonzuealth 
zi. Dobson, 176 Va. 281, 11 S.E. 2d 120. T h e n  the testatrix bequeathed 
her residuary estate, she regarded i t  as divided into these two portions: 
(1) the "part," which she gave to Edna  Taylor;  and ( 2 )  "the rest," which 
she allotted to her sixteen first cousins. Moreover, her words imply that  
the portion willed to Edna  Taylor, i.e., "her equal part," is to be equal i n  
value with the portion, i.e., "the rest," assigned to the sixteen first cousins. 

These things being true, the language of the will discloses the intention 
of the testatrix that  Edna  Taylor is to receive one-half of the residuary 
estate, and that  the other half of the residuary estate is to be divided 
equally among the sixteen first cousins of the testatrix. The judgment 
of the Superior Court is hereby modified to conform to this conclusion. 
As thus modified, i t  is affirmed. 

Modified and affirmed. 
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JOHN DORSEY (DOSSEY) BATTLE AND WIFE HESTER BATTLE, WIL- 
LIAM GASTON BATTLE A N D  WIFE LULA BATTLE, SYLVESTER 
BATTLE AND WIFE MAMIE BATTLE, LENDORA YANCEY BROWN 
AND HUSBAND HENRY W. BROWN, SYLVESTER YANCEY AND WIFE 
ARTI-IALIA PORTER YANCET, LILLIAN YANCEY KING A N D  HUSBAND 
JESSE KING, CHRISTINE YANCEY HUNDLEY AND HUSBAND HARVEY 
HUNDLEY, GRACIE YASCEY CAMPBELL AND HUSBAND CLYDE 
CAXIPBELL, CLARENCE G. YANCEY AND WIFE MARGELINE BROWN 
YANCEY, ARCENIA YASCEY HINES, EULA MAE YANCEY DIXON 
ASD HUSBAND MALACHI DIXON, DAISY BATTLE, WIDOW OF DOSSEY 
BATTLE, DECEASED: JAMES H. BODDIE AND WIFE LOUISE BODDIE, 
JULIA BODDIE GALLOWAT ASD HUSBAND WILLIAM GALLOWAT, 
ARCENIA JONES TA4TLOR, TVILLIAhf JONES, UNMARRIED; SARAH 
JONES, ~ ~ N M A R R I E D :  hfARTHA ANN JONES BCRNETT AND HUSBAND 
LONNIE BURNETT, JUDGE JONES AND WIFE LOSSIE JONES, r. HEN- 
DERSON BATTLE, UNMARRIED, NON COMPOS MENTIS ; JOSEPHINE 
BATTLE, WIDOW OF LORENZA BATTLE, DECEASED : PEARLIE BATTLE 
WHITAKER ASD H ~ B A N D  JOE WHITAKER, HOWARD BATTLE A N D  

WIFE ARTHELIA BhTTLE, MARY BATTLE (WILLIAMS) HATWOOD 
AXD HUSBASD EARL HATWOOD. MAGGIE BATTLE DANCY A K D  HUS- 
BASD ALBERT DANCT, ELLA BATTLE ALLEN AND HUSBAND CURTIS 
ALLEN, JOSEPHINE RATTLE WATSON AND HUSBAND HAYWOOD 
WATSON, JULIA BATTLE, JIISOR ; ROWLAND BATTLE, MISOR ; 
BEETIE MAE BATTLE, MIKOR : DAISY ELLA BATTLE, MINOR ; JAMES 
TBYLOR, HUSBAND OF ARCENIA JONES TAYLOR; ANNIE JONES 
BATTLE AXD HUSBAND ROSCOE BATTLE, FLETCHER JONES AND 

WIFE ELVERT JONES, LOUISE B-4TTLE JEFFERSON, WIDOW; LIL- 
LIAN BATTLE, UNMARRIED; SAMUEL HINES, HUSBAND OF ARCENIA 
YANCEY HINES:  LORENZA BATTLE, JR.,  AND WIFE NANNIE BAT- 
TLE, EDDIE JONES A K D  WIFE VENIE JONES, MARY JONES, UNMAR- 
RIED; HOWARD BATTLE, ADMINISTRATOR OF ARCENIA HOPKINS, 
DECEASED ; WILRINSON, BULLUCK & COMPANY, INC., A CORPORATION ; 
USKKOWN  HEIR^ OF ARCEXIA HOPKINS, DECEASED ; ALL OTHER PERSONS 
HAVING OR CLAIMING A N  IXTEREST IN THE SUBJECT MATTER OF THIS ACTION 
A S D  WHOSE NAMES A N D  RESIDEXCES ARE UNKXOWS, AND HENRY JONES 
(ADDITIONAL PARTI DEFESDAST) . 

i Filed 30 April, 1052.) 

1. Adverse Possession § 3- 
The  owner of a lot invested her daughter and son-in-law with possession 

and thereafter attempted to convey the lot to them by deed which, through 
error, failed to  include the lot in i ts description. Held:  The daughter's 
and son-in-law's possession of the  locus in the character of owners is 
adverse to  the grantor and al l  others. Gibson v. Dudley,  233 N.C .  255, dis- 
tinguished. 

2. Adverse Possession 8s 4a, 7- 
A daughter maintained adverse possession of the  Zocua against her  

mother and all  others, but her mother died intestate prior to the  expira- 
tion of twenty years. The daughter remained in exclusive possession, but 
mas entitled to the interest of a tenant in common therein. Held: Al- 
though the daughter may not tack the adverse possession against her 
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mother to her possession against her cotenants, nevertheless her adverse 
possession for more than twenty years after her mother's death ripens 
title in her as against her cotenants. 

Adverse Possession § 13- 

Where the statute of limitations has begun to run against the ancestor, 
upon the ancestor's death, the statute continues to r>m against the ances- 
tor's children notwithstanding that they are minors. 

Where a person is ?Lon compos nzentis a t  the time the statute of limita- 
tions begins to run against him, his interest cannot be barred during his 
disability. 

Insane Persons § 15- 
An admission by a guardian ad litcm does not adversely affect the rights 

of the person qlorl compos me)i t is  which are existent upon the admitted 
facts. 

A party desiring more specd.fic instructions on any subordinate phase of 
the evidence must aptly tender request therefor. 

APPEAL by defendants from B o n e ,  J., November-December Term, 1951, 
of SASH. Modified and affirmed. 

Sprl i i l l  & S p r u i l l  for p l a i n t i f s ,  appellees. 
,I. J .  S a n s o m ,  Jr . ,  for defendants ,  appellants.  

.DEVIK, C. J. This was an  action to determine the title to certain lots 
in the city of Rocky Mount on West Thon~as  Street. I t  was established 
by the verdict of the jury that  the plaintiffs James I[. Boddie and Jul ia  
Boddie Galloway were the owners of the lot known and designated as 
No. 817, and that  the plaintiffs and defendants as heirs of Srcenia Hop- 
kiris were tenants in comnlon in the other adjoining lots described in  the 
pleadings. The bone of contention was the title to lot No. 817. There 
was no controversy as to the title to the other lots. 

These several lots had been originally conveyed to Arcenia Hopkins 
in 1902. The plaintiffs' evidence tended to show that  i n  1908 Arcenia 
Hopkins placed her daughter Xrcenia Boddie and .ler husband Julius 
Roddie in possession of lot No. 817, and that  Arcenia Hopkins joined 
wit11 them in building a house thereon in which the daughter and hus- 
band made their h o n ~ c  and real-ed their children. I n  1919 Xrcenia Hop- 
kins made a dead to Arcenia and Julius Boddie interding to convey this 
lot to them, but by some mistake, not discovered at the time, the  articular 
description of the lot did not include KO. 817. Arcenia and Julius 
Boddie continued in the exclusive and undisturbed occupancy of this 
house and lot claiming it as their own, paying taxes, making additions, 
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and holding adversely to Arcenia Hopkins and all others until the death 
of Arcenia Hopkins which occurred in 1925. Thereafter Arcenia and 
Julius Boddie continued in the exclusive possession of this house and lot, 
holding adversely to the heirs of Arcenia Hopkins, until the death of 
Arcenia Boddie in 1941. Julius Boddie had predeceased her. There- 
after plaintiffs James H. Boddie and Jul ia  Boddie Galloway, the only 
children and heirs of Arcenia and Julius Boddie, continued in possession 
of the house and lot, either occupying i t  or renting it, and have continued 
to do so u p  to the present time. This suit to clarify the title was insti- 
tuted 5 May, 1950. 

There was no exception to the evidence or to the charge of the court to  
the jury. The defendants noted exception to the denial of their motion 
for judgment of nonsuit, but we think the evidence was sufficient to carry 
the case to the jury on the question of adverse possession and to support 
the verdict in favor of plaintiffs on this issue. 

Plaintiffs' claim of title was based on adverse possession for 20 years 
under known and visible lines and boundaries. G.S. 1-40. The court 
properly submitted to the jury the question of whether the possession and 
occupancy of the house and lot by plaintiffs and those under whom they 
claim was permissive or adverse, and, if so, whether i t  was continually 
and exclusively maintained for the statutory period. 

The evidence of the investiture of Arcenia Boddie and her husband 
in possession of this lot and of the execution of a deed intended by the 
owner to convey i t  to them, was properly submitted to the jury to be 
considered with the other evidence of continuous and exclusive occupancy 
in the support of plaintiffs' contention that  possession thereafter by them 
and those to whom their right descended was adverse, and that  i t  was 
maintained with intent to claim against the former owner and all other 

This was not a case of mistaken boundary, but on the contrary plain- 
tiffs' evidence tended to show claim of title as owners of a particular lot 
ascertained under known and visible lines and boundaries. Gibson v. 
Dlldley, 233 N.C. 255, 63 S.E. 2d 630. The court correctly instructed 
the jury as to the elements necessary to constitute adverse possession 
under the facts here in evidence, and properly submitted to them the 
question whether plaintiffs' possession was by permission of the owner or 
owners, or mas adverse to them and to all other persons. Locklear v. 
Snvngc, 150 N.C. 236, 74 S.E. 347. 

But the plaintiffs in making out their case were unable to show adverse 
possession for a sufficient length of time to ripen title before the death 
of Arcenia Hopkins in 1925, and could not in law under the circumstances 
of this case, tack that  inadequate period to their subsequently continued 
possession after her death, for the reason that  their title to the house and 
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lot not having ripened, upon the death of Arcenirr Hopkins, in whom 
the title still remained, Arcenia and Julius Boddie became tenants i n  
common with the other children of Arcenia Hopkins. Br i t e  v. L y n c h ,  
ante ,  182, 69 S.E. 2d 169. 

Thereupon the possession of lot No. 817 by Arcenia and Julius Boddie 
and their successors by descent ( B o y c e  v. W h i t e ,  227 N.C. 640, 44 S.E. 
2d 49) became in law the possession also of their cotenants, and i t  re- 
quired 20 years adverse possession thereafter to constitute an ouster. 
Crews  v. Crews ,  192 N.C. 679 (686), 135 S.E. 7 8 i ;  B a i l e y  v .  Howel l ,  
209 N.C. 712, 184 S.E. 476; W i n s t e a d  v. Woolnrd ,  223 N.C. 814 (817), 
28 S.E. 2d 507. 

However, we think there was evidence as found by the jury tending 
to show possession by Arcenia and Julius Boddie :ind by the plaintiffs 
James 11. Boddie and Jul ia  Boddie Galloway, their :,uccessors by descent, 
adverse to their cotenants and all others for more than 20 years, sufficient 
to ripen title against tho:? who mere not under disability a t  the time the 
statute began to run. 

There was no exception to the charge or request for further or more 
specific instructions on any phase of the evidence, and appellants' assign- 
ments of error as to the judge's charge cannot be upheld. S. v. W a r r e n ,  
228 K.C. 22, 44 S.E. 2d 20: ; 8. 2.. Brooks ,  228 N.C 68, 44 S.E. 2d 482 ; 
1CIetcalf v .  F o i s f e r ,  232 S . C .  355, 61 S.E. 2d 77;  S. I * .  Reeves ,  ante ,  427. 
I t  may be noted that a majority of the heirs of AI-cenia Hopkins have 
joined with James H .  Boddie and Jul ia  Boddie Galloway as parties 
g la in tiff and are asking that  these two be declared sole owners of Lot 
KO. 817. 

All the defendants are of full age except the four children of Dorsey 
Battle who was a son of Arcenia Hopkins. These are represented by a 
guardian ad l i i em,  who. a f t e ~  investigation, has admitted the facts alleged 
in the complaint. Kone of the children of Arcenia Hopkins were under 
disability a t  the time the statute of limitations began to run  against them. 
There is a well recognized rule that  when the statute of limitations has 
begun to run  no subsequent disability will interfere with it. C a m e r o n  
v. H i c k s ,  141 N.C. 21 (34), 53 S.E. 728. "Where ihe statute of limita- 
tions begins to rnn  in favor of one in adverse possession against an owner 
who dies leaving heirs who are minors, their disability of infancy does not 
affect the operation of the statute, since the disability is subsequent to 
the commencement of the running of the statute." 1 Am. J u r .  803, 
43 A.L.R. 943 (note). However, this rule does not apply to  Henderson 
Battle, a son of Arcenia Hopkins, who was and has been since infancy 
n o n  compos ment is .  The statute of liniitations would not bar his right 
to an  undivided interest in lot No. 817, nor would adverse possession ripen 
plaintiffs' title as against him. I t  is apparent, therefore, that  Henderson 
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Battle's one-ninth interest i n  this  lot  has  not been divested. Though  his 
guard ian  ad litem admit ted the  facts  alleged i n  the complaint, th i s  would 
not adversely affect r ights  which the  admit ted facts  disclose. I t  follows 
t h a t  plaintiffs J a m e s  H. Boddie a n d  J u l i a  Boddie Galloway have acquired 
title t o  eight-ninths undivided interest i n  lot No. 817, a n d  a r e  tenants  i n  
common therein wi th  Henderson Bat t le  who is entitled to  a one-ninth 
undivided interest i n  the  fee thereof. T h e  judgment must  be modified 
accordingly. 

T h e  motion f o r  judgment of nonsuit was properly denied. N o  mate- 
r i a l  o r  prejudicial  e r ror  has  bten made  t o  appear ,  and  t h e  result will  no t  
be disturbed except i n  respect t o  the  rights of Henderson Bat t l e  as  herein 
pointed out. J u d g m e n t  will be entered i n  accordance with this opinion. 

Modified and  affirmed. 

STATE v. RANSOM MURPHY. 

(Filed 30 April, 1952.) 

1. Intoxicating Liquor 5 9d- 
Testimony of one witness that  he bought a quantity of nontax-paid 

whiskey from defendant, and of another witness that  she saw defendant 
sell the whiskey to the first witness, is sufficient to take the case to the 
jury on the charges of possession of u-hiskey for the purpose of sale and 
selling whiskey. 

2. Criminal Law 5 34b- 
Defendant mas charged with possession of whiskey for the purpose of 

sale, selling whiskey, and operating a public nuisance. Hcld:  Under the 
facts of this case, the solicitor's statement to the effect that  defendant's 
premises had bren padlocked which restricted the charge "to the sale of 
whiskey," construed in its setting, eliminated the nuisance charge, btlt 
preserved both the charges relating to whiskey, and did not amount to an 
acquittal on the charge of possession for the purpose of sale. 

3. Intoxicating Liquor 5 Og: Criminal Law § 6 O b  

In  this prosecution for possession of whiskey for sale, selling whiskey, 
and operating a nuisance, the solicitor elected not to proceed on the charge 
of operating a public nuisance. Held:  The jury's verdict "guilty of posses- 
sion for the purpose of sale and operating a pnblic nuisance" supports 
judgment on the verdict for possession of whiskey for sale, and the verdict 
of "operating a pnblic nuisance" will be disregarded as  surplusage. 

4. Criminal Law 5 8 l c  (3)- 

The admission of evidence over objection is rcndered harmless by the 
admission of similar testimony without objection. 
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5. Intoxicating Liquor 8 Qcs 
Testimony tending to show the drunken demeanc~r of groups of persons 

seen loitering around defendant's place of business is competent as cor- 
roborative evidence of the State's witnesses to tht! effect that defendant 
sold one of them liquor. 

APPEAL by defendant from Stevens,  J., and a jury, a t  December Term, 
1951, of SAMPSON. 

Criminal prosecution tried on appeal from ths County Recorder's 
Court upon a warrant  charging the defendant with (1) possession of 
nontax-paid whiskey for the purpose of sale, ( 2 )  selling whiskey, ( 3 )  
aiding and abetting others in the commission of crimes, and (4) operating 
a public nuisance. 

The court charged the jury that  the defendant was being tried on two 
counts, (1) possession of nontax-paid whiskey for tke purpose of sale and 
( 2 )  selling whiskey. 

Verdict: "Guilty of possession for the purpose of sale and operating 
a public nuisance." 

From judgment on the verdict imposing penal servitude of eighteen 
months, the defendant appealed, assigning errors. 

Attorney-Generrrl N c V u l l n n ,  Assistant Attorney-General Moody,  and 
Charles G. Powell,  Jr. ,  Member  of Staf f ,  for the State. 

David J .  Tur l ing ton ,  Jr., f o r  defendant, appellant. 

JOHNSON, J. The defendant's nlotion for judgment as of nonsuit, 
first made a t  the close of the State's evidence and rmewed a t  the conclu- 
sion of all the evidence, was properly overruled. One witness testified 
he bought a Coca-Cola bottle full of nontax-paid whiskey from the de- 
fendant. Another witness testified she was present when the defendant 
sold this whiskey and saw him receive one dollar for it. This was suffi- 
cient to take the case to the jury on the counts in respect to possession and 
sale of whiskey. 

The defendant contends the trial court erred in charging the jury  that  
the defendant was being tried on two counts: (1) possession of nontax- 
paid whiskey for the purpose of sale, and ( 2 )  selling whiskey. The de- 
fendant urges that  the Solicitor, by announcement previously made in 
open court, had elected to  restrict the prosecution solely to the sale of 
whiskey, and that  therefore the verdict of "guilty of possession for the 
purpose of sale and operating a public nuisance," was fatally a t  variance 
with the charge on which he was tried. Thus the defendant insists the 
judgment rendered below is unsupported by the verdict. Here the de- 
fendant seeks to invoke the rule that  where, upon the trial of a n  indict- 
ment containing more than one count, the solicitor elects to  t r y  the case 
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upon one count only, such election is equivalent to a verdict of not guilty 
on the other counts. (8. v. Sorrell, 98 N.C. 738, 4 S.E. 630.) 

These contentions of the defendant-require that we examine and inter- 
pret the statement made by the Solicitor to see if it  constitutes in law an 
election to restrict the charge to the sale of whiskey, as urged by the 
defendant. This is what the Solicitor said : 

'(I don't mind saying right in open court, not long after the warrant  
was issued,-I think the Sheriff will bear me out,-padlocking proceed- 
ings were instituted against him in my behalf and he was closed for a 
period of about six or seven months and by judgment of court it  was 
agreed that  he reopen his place,-signed by Judge Grady, holding court, 
-with the understanding his place would be properly operated and con- 
ducted from that  time on. and I don't suppose i t  would be proper what 
took place that  n ight ;  i t  wouldn't be competent in riew of the fact tha t  
the place had been padlocked. That  restricts the charge to the sale of 
whiskey." 

The presiding Judge reqponded: "That is right, the sale of whiskey." 
The record indicates that  just prior to the Solicitor's statement the 

witness had testified he purchased from the defendant a Coca-Cola bottle 
full of whiskey; whereupon the Solicitor then shifted the line of examina- 
tion and focused it on the nuisance count in the warrant  by interrogating 
the witness in respect to the size and demeanor of the crowd present a t  
the defendant's place of business the night in question. At  this juncture 
the Solicitor in open court made the statement relied on by the defendant. 

I n  its logical setting, the statement of the Solicitor would seem to be 
nothing more than a shorthand statement that, in deference to the padlock 
proceeding (G.S. 19-1 to S) ,  he mas conceding the elimination of the 
nuisance charge and proceeding with the related whiskey charges; and 
the Judge's comment appears to be nothing more than a spontaneous 
shorthand confirmation of this concession which the Solicitor elected to 
make to the defendant. Such would seem to be the only logical interpre- 
tation of what was said, and particularly so in view of the fact that the 
presiding Judge thereafter submitted the casc to the jury on both whiskey 
counts, and the defendant interposed no specific objection a t  the time. 
Besides, the record reflects nothing tending to &on- that  the defendant 
was misled by the statement of the Solicitor or the comment of the pre- 
siding Judge. We hold, therefore, that  there was no election to eliminate 
either of the whiskey counts, and that  the verdict of "guilty of possession 
for the purpose of sale" was responsire to one of the issues submitted by 
the court. See 8. v. Gregory, 153 N.C. 646, 69 S.E. 674; 8. v. Foy,  233 
N.C. 228, 63 S.E. 2d 170. I t  follows, then, that  the 1-erdict supports the 
judgment. S.  v. E p p s ,  213 N.C. 709, 197 S.E. 580. The Solicitor's elec- 
t iod to eliminate the nuisance charge was equivalent to a verdict of not 
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guilty on that count. S. v. Somell, supra. Thus the verdict of guilty of 
"operating a public nuisance" is surplusage, to be disregarded. S. v. 
Perry, 225 N.C. 174, 33 S.E. 2d 869. 

Another group of exceptive assignments brought foiaward by the defend- 
ant  relate to the reception in evidence, after the nuisance charge was 
dropped, of the testimony of Stedman Merritt, one of the State's wit- 
nesses, tending to show bad reputation of the defendant's place of business 
and that drunken people frequented and loitered about the place. 

Conceding but not deciding that part of the testimony of the witness 
Merritt relating to the reputation of the defendant's place of business 
may have been inadmissible, nevertheless its reception was rendered 
harmless in view of the admission without objection of other similar testi- 
mony of the same witness. 8. v. Wells, 221 N.C. 144, 19 S.E. 2d 243; 
8. v. Godwin, 224 N.C. 846, 32 S.E. 2d 609; S. a. Summerlin, 232 N.C. 
333, 60 S.E. 2d 322. 

The testimony tending to show drunken demeanor of groups of persons 
seen loitering around the defendant's place was clearly competent as cor- 
roborative of the State's witnesses who testified to the sale of whiskey. 
S. v. Ingram, 180 N.C. 672, 105 S.E. 3. 

We have examined the rest of the defendant's exceptions and find them 
without substantial merit. The case seems to have been tried free of 
prejudicial error. 

No  error. 

ELI HOYT ANGE, C. C. FLEMING AND ALBERT J. MARTIN, TRUSTEES OF 

TIiE JAMESVILLE CHRISTIAN CHURCH, v. I;. W. ANGE. 

(Filed 30 April, 1952.) 

1. Constitutional Law Q 10d: Appeal and Error Q 3- 
Where appellant is not the party aggrieved but the judgment operates 

in rem in affecting title to real property, the Supreme Court in the exercise 
of its supervisory power will take jurisdiction for the purpose of correcting 
an error in the judgment. Constitution, Art. IV, sec 8. 

2. Deeds Q 14b- 
Ordinarily, a clause in a deed will not be construed as a condition subse- 

quent unless it contain language sufficient to qnalify the estate conveyed 
and provide that in case of breach the estate will be defeated. 

8. Sam* 
Conditions subsequent are not favored by the law. 

4. Same- 
Grantor conveyed land to a church by deed containing full covenants and 

warranties and in regular form except for the phrase at  the end of the 
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habendurn "for church purposes only." Held: The phrase simply expressed 
the motive which induced grantor to execute the deed and does not have 
the eft'ect of limiting the estate conveyed, and the church may convey the 
fee simple to the property in a sale to provide funds for the erection of 
another church a t  a different locality in keeping with the growth of the 
congregation and changing conditions. 

APPEAL by defendant from Frizzelle, J., 29 January ,  1952, MARTIN. 
Controversy without action submitted upon an  agreed statement of 

facts. 
On 22 February, 1886, Thomas H. Burras and wife, Mary E. Burras, 

executed and delivered to the Trustees of the Christian Church in James- 
ville, North Carolina, and their successors in office, a deed to y' acre of 
land in the town of Jamesville. The deed contained full covenants and 
warranties and was regular in form, except the last line of the habendum 
clause contained this language, "for church purposes only." This deed 
was properly acknowledged, probated and recorded in the Public Regis- 
t ry  of Martin County. 

The Church went into possession of the land under the said deed and 
thereon erected a wooden structure which was used in  the usual way for  
a place of worship and for church purposes. With the passing of time, 
the building became dilapidated and in a bad state of repair, and with the 
development of the town and community and the growth of the church, 
the building site became unsuitable for a church and the building inade- 
quate for the needs of the growing congregation. I11 order to meet this 
situation and provide for the expanding usefulness of the church, another 
lot was acquired and a modern brick structure erected in keeping with 
the progress of the community and the needs of the congregation. After 
full deliberations and discussions, the present trustees of the church 
decided to  sell the lot of land with the old building and negotiated a sale 
of the same to the defendant for the price of $2,000.00, which sum is to 
be used as a part  of the payment upon the new church building. When a 
deed conreying a fee simple title was prepared and tendered to the de- 
fendant, he declined to accept the deed and pay the purchase price on the 
ground that  the trustees of the church are unable to convey an indefeasi- 
ble title because of the provision in the habendwn clause in the deed under 
which the church acquired title to the property. 

The matter was then submitted upon an agreed statement of facts as a 
controversy without action to the judge holding courts of the Second 
Judicial District. Pursuant thereto a judgment was entered holding and 
adjudging that  the defendant is not required to accept the deed tendered. 
From this judgment the defendant excepted and appealed to the Supreme 
Court, assigning error. 
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' Peel & Peel for plaintiffs, appellees. 
Chas. 15. Manning for defendant, appellant. 

VALENTINE, J. I t  will be noted at  the outset thlit the judgment ren- 
dered was in favor of the defendant and did not adversely affect any sub- 
stantial right of his. Therefore, he was not the proper party to appeal 
from the judgment. Hence, the appeal is subject to dismissal. Even so, the 
proceeding is i n  rem and the judgment mtered in the court below vitally 
affects the title to real property. For that reason we take jurisdiction 
for the purpose of correcting the error in the judgment. This we may 
do in the exercise of our supervisory power. N. C. Const., Art. IT, see. 8 ; 
S. v. Cochran, 230 N.C. 523, 53 S.E. 2d 663. 

The only question posed by this appeal is:  Do the words "for church 
purposes only" appearing at  the conclusion of the habendurn clause have 
the effect of reducing the estate from an indefeasible title to some lesser 
estate? I t  will be noted that there is no language which provides for a 
reversion of the property to the grantors or any other person in case it 
ceases to be used as church property. 

Ordinarily a clause in a deed will not be construed as a condition sub- 
sequent, unless it contains language sufficient to qualify the estate con- 
veyed and provides that in case of a breach the estate will be defeated, 
and this must appear in appropriate language sufficiently clear to indicate 
that this was the intent of the parties. Rraddy v. Ellio.tt, 146 N.C. 578, 
60 S.E. 507. 

"A clause in a conveyance will not be construed rrs a condition subse- 
quent unless it expresses, in apt and appropriate language, the intention 
of the parties to this effect (Braddy 2). Elliott, 146 N.(C. 578, 60 S.E. 507), 
and a mere statement of the purpose for which the property is to be used 
is not sufficient to create such condition. Elall v. Quz'nn, supra (190 N.C. 
326,130 S.E. 18) ; Church v. Refining Co., supra (200 N.C. 469,157 S.E. 
438) ; Shields v. Harris, 190 N.C. 520, 130 S.E. 189; Shannonhouse v. 
Wolfe, 191 N.C. 769, 133 S.E. 93; University v. I3igh Point, 203 N.C. 
558, 166 S.E. 511; Tucker v. Smith, 199 N.C. 502, 154 S.E. 826; Lassiter 
v. Jones, suprn (215 N.C. 298, 1 S.E. 2d 845) ; Cock v. Sink, 190 N.C. 
620, 130 S.E. 714. 

" 'A grantor can impose conditions and can make the title conveyed 
dependent upon their performance. But if he does not make any condi- 
tion, but simply expresses the motive which induces him to execute the 
deed, the legal effect of the granting words cannot ' ~ e  controlled by the 
language indicating the grantor's motive.' 2 Devlin on Deeds, see. 838 ; 
St. James v. Bagley, supra (138 N.C. 384, 50 S.E. 841); Mauzy v. 
Mauzy, 79 Va. 537." Oxford Orphanage v. Kittrell, 223 N.C. 427, 27 
S.E. 2d 133; Shaw l'nirersity v. Ins. Co., 230 N.C. 526, 53 S.E. 2d 656. 
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Rigid execution of conditions subsequent are not favored by the law 
and are strictly construed because they tend toward the destruction of 
estates and in many instances are not reconcilable with good conscience. 
Hinton v. T'inson, 180 N.C. 393, 104 S.E. 897; Church v. Refining Co., 
supra. 

I t  is clear from a fa i r  interpretation of the entire deed under which 
the church took title to the property that  the grantors intended by the last 
line of the habendurn clause only to express their motive in deeding the 
property to the church. Upon the authorities herein cited, we reach the 
conclusion and so hold that  the Christian Church of Jamesville acquired 
a n  indefeasible title to the property in question and has a right to conPey 
the same in fee simple. I t  follows, therefore, that  the judgment below 
must be 

Reversed. 

RALEIGH CEMETERY ASSOCIATION v. CITY O F  RALEIGH.  

(Filed 30 April, 1952.) 

Municipal Corporations 9 32: Taxation § 20- 

Property held by a nonprofit cemetery association i s  held subject to 
assessment for public improvements notwithstanding the provisions of 
G.S. 105-296 (2)  and the provision of the association's charter that its 
property be exempt from assessment and taxation, since the statutory and 
charter exemptions relate to ad valorem taxes, and further, an exemption 
from assessment for public improvements would in any event be unconsti- 
tutional. No burial lots had been sold and no interments made, and there- 
fore whether public policy would forbide the sale of a grave lot is not 
presented. 

APPEAL by defendant from Hatch, Special Judge, March Term, 1952, 
a f  WARE. 

The City Council of the City of Raleigh, a municipal corporation, pur- 
suant to the provisions of Article 9, Chapter 160, of the General Statutes 
of North Carolina, has adopted a resolution approving a petition for local 
improvements to certain streets in the municipality including Madison 
and  Monroe Drives, which real property of the plaintiff abuts. The 
plaintiff instituted this action to  restrain the City from making a local 
improvement assessment against its property in view of the provision in 
its charter (ratified by the General Assembly of North Carolina 26 Feb- 
ruary, 1869), which provides: "That the real estate of said corporation, 
and  the burial plots conveyed by said corporation to individual proprie- 
tors, shall be exempt from assessment and taxation, . , ." 

The property involved consists of 31.3 acres of land owned by the 
plaintiff since 1888, and held by i t  for cemetery purposes, no part  of 
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which has been divided into burial plots and no interments have been 
made thereon. 

The court below entered judgment to the effect that 1,he City of Raleigh, 
by virtue of the provision contained in the plaintiff's charter, was pro- 
hibited from confirming or collecting any public improvement assessment 
against the aforesaid lands of the plaintiff; but, since the defendant 
agreed to delay any further action, in the matter at  issue, until a decision 
of this Court was obtained, and further agreed to abide by such decision, 
the injunctive relief sought by the plaintiff was not granted. 

From the judgment entered the defendant appeals and assigns error. 

James  H .  P o u  Bailey and George F .  Bason for plaintiff ,  appellee. 
Paul  F .  S m i t h  for defendant ,  appellant. 

DENNY, J. The question posed for determination if, simply this: Does 
the above provision in the plaintiff's charter exempt its real property, 
held for burial purposes, from local improvement assessments? The 
answer must be in the negative. 

Article V, section 5, of our State Constitution, contains the following 
provisions: "Property belonging to the State or to inunicipal corpora- 
tions, shall be exempt from taxation. The General Asfembly may exempt 
cemeteries and property held for educational, scientific, literary, chari- 
table or religious purposes; . . . ,, 

The constitutional provision to the effect that property belonging to 
the State and to municipal corporations, shall be exempt from taxation, 
is self-executing and requires no legislation to make it effective. Hospital  
c. (:uilford County ,  218 N.C. 673, 12 S.E. 2d 265; Hospital v. Rowan 
County ,  205 N.C. 8, 169 S.E. 805; Andrews v. Clay  C o u n t y ,  200 N.C. 
280, 156 S.E. 855. Even so, this Court has uniformly held that property 
belonging to municipal corporations is not exempt from assessment for 
local improvements. Raleigh v. Public  School Sys tom,  223 N.C. 316, 
26 S.E. 2d 591 ; Raleigh ti. B a n k ,  223 N.C. 286,26 S.E. 2d 573; Hollings- 
worth v. M o u n t  .4iry, 188 N.C. 832, 125 S.E. 925; Tarboro c. Forbes, 
185 N.C. 59, 116 S.E. 81. I n  the last cited case, Adams,  J., in speaking 
for the Court, said: "Both the Constitution of North Carolina and the 
statute law provide that property belonging to the State or to municipal 
corporations shall be exempt from taxation. . . . But there is a distinc- 
tion between local assessments for public improvements and taxes levied 
for purposes of general revenue. I t  is true that local r~ssessments may be 
a species of tax, and that the authority to levy them is generally referred 
to the taxing power, but they are not taxes within the meaning of that 
term as generally understood in constitutional restrictions and exemp- 
tions. They are not levied and collected as a contribution to the main- 
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tenance of the general government, but are made a charge upon property 
on which are conferred benefits entirely different from those received by 
the  general public. They are not imposed upon the citizens in common a t  
regularly recurring periods for the purpose of providing a continuous 
revenue, but upon a limited class in return for a special benefit." 

And Devin,  J .  (now C'hief J u s f i c e ) ,  i n  speaking for the Court in 
Raleigh v .  Public School Sys tem,  supra, said : "While the Constitution 
of North Carolina provides that  property belonging to the State or to 
municipal corporations shall be exempt from taxation (Art. V, see. 5 ) ,  
assessments on public school property for special benefits thereto caused 
by the improvement of the street on which i t  abuts are not embraced 
within the constitutional prohibition." 

I n  48 Am. Jur. ,  section 98, page 649, it is said : '(The general rule that  
exemption from taxation does not mean exemption from a special or local 
assessment, applies with respect to cemetery property," citing Hollywood 
Cemetery  Asso. v. Pozrlell, 210 Cal. 121, 291 Pac. 397, 71  A.L.R. 310; 
Adams C o u n t y  21. Quincy,  130 Ill.  566, 22 N.E. 624, 6 L.R.A. 155;  
Garden Cemetery Corp. v .  Baker ,  218 Mass. 339, 105 N.E. 1070, Ann. 
Cas. 1916B 75 ; Nacon P .  P a t f y ,  57 Miss. 378, 34 Am. Rep. 451 ; L i m a  L-. 
Cemetery ilsso., 42 Ohio St. 128, 51 d m .  Rep. 809; Philadelphia v. Union  
Burial  Ground Soc., 178 Pa .  533, 36 A. 172, 36 L.R.A. 263; I n  re C i f y  of 
Seattle,  59 Wash. 41, 109 Pac. 1052, Ann. Cas. 1912h  1047. 

Real property set apart  for burial purposes, i n  this State, is exempt 
from taxation, unless the property is held for personal or private gain. 
G.S. 105-296 (2) .  Hence, the property of the plaintiff is exempt from 
ad valorrrn taxes both under the provision c-ontained in its charter and 
the general law. But, neither the provision in its charter nor the general 
law authorizes its exemption from a local improvement assessment made 
pursuant to and in conformity with the law authorizing such assessment. 
N o  land in a municipality is exempt from assessment for local improve- 
ments. Chapter 56, Section 8, Public Laws of 1915, C.S. 2710, now G.S. 
160-85 (4 )  ; Winston-Salem 2'. S m i f h ,  216 N.C. 1, 3 S.E. 2d 328; Raleigh 
c. Public School h'ysfenz, supm.  

Moreover, in our opinion, the exemption from "assessment and taxa- 
tion" granted to the plaintiff in its charter was intended by the Legisla- 
ture to exempt its real estate, held for burial purposes, from assessment 
for ad z d o r e m  taxes onlp, and not from assessment for local improve- 
ments. 

S n y  intent or attempt, on the part  of the Legislature, to grant an 
exemption from any tax or assessment on real property, pursuant to the 
provisions of Article V, Section 5, of our Constitution, other than for 
ad ralorem taxes, would, under our decisions, be without constitutional 
authorization. Bospitnl  2%. Guilford Counf?!, szrpra; Odd Fellows v. 
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Swain, 217 N.C. 632, 9 S.E. 2d 365; Stedman v. Winston-Salem, 204 
N.C. 203, 167 S.E. 813. 

W e  express no  opinion on whether public policy would forbide the sale 
of a burial plot, in which an  interment had been m,ide, for  the satisfac- 
tion of a local improvement assessment. This question is not presented 
on this appeal and any expression of opinion thereon would be o.biter 
dictum. Nevertheless, for  the reasons herein stated, the judgment of t he  
court below is 

Reversed. 

RUDOLPH HODGES V. MALONE & COMPANY, INC. 

(Filed 30 April, 1952.) 

1. Automobiles 9 24 M e : Pleadings § 2.5- 
The admission in the answer of the allegation in the complaint that a t  

the time in question the truck of defendant was being driven by a named 
person as agent and employee of defendant i s  held sufficient to establish 
that the agent a t  the time was driving in the sco]?e of his employment, 
relieving plaintiff of the necessity of introducing evidence on the issue of 
respondeat superior. 

2. Appeal and Error § 39d- 
Where the admissions in the pleadings establish that defendant's agent 

was acting in the course of his employment a t  the time in question, any 
error in the charge on the issue of respondeat superior could not be preju- 
dicial to defendant. 

3. Appeal and Error § 6c (5)- 
An esception to the charge on the ground that it failed to comply with 

G.S. 1-180, without specifying and pointing out in what particular the 
charge was deficient, is ineffectual as a broadside exception. 

4. Appeal and Error 8 38- 
The burden is upon appellant not only to show error but also that the 

alleged error was prejudicial. 

LIPPEAL by defendant from Godwin, Special Judge, October 1951 Term, 
of HARNETT. 

Civil action for personal in jury  and property damages. 
The plaintiff, a minister of the Gospel, sustained personal in jury  and 

property damages when the automobile owned and operated by him col- 
lided with a truck owned by the defendant and operated by defendant's 
agent, servant and employee, J a n  J. Hogue. The collision occurred on 
Highway 451 between Buies Creek and Lillington on 13  November, 1950, 
a t  about 7 :00 p.m. 
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Jus t  before the collision, defendant's truck with lights burning was 
driven in a westerly direction along said highway and was turned off the 
highway into a side road for a distance of about 15  feet, where the lights 
were cut off and the truck remained in that  position for about two min- 
utes. Defendant's truck was then backed out into and across said high- 
way immediately in front of plaintiff's automobile, which was being 
operated in a westerly direction a t  a speed of 40 to 50 miles per hour. 
The lights on plaintiff's automobile were burning, but there were no lights 
on the truck as it was backed out across the highway. Plaintiff, upon 
seeing the truck directly in his path and across the highway, applied his 
brakes and attempted to stop, but unable to do so ran  into the side of the 
truck, knocking the truck over, damaging the plaintiff's automobile, and 
resulting in serious and painful injury to the plaintiff. 

The evidence of agency and scope of employment consisted of para- 
graph three of plaintiff's complaint and the corresponding paragraph of 
defendant's answer. Paragraph three of the complaint reads as follows: 
"3. That  on the 13th day of November 1950 the defendant was the owner 
of a 1947 Chevrolet truck bearing N .  C. License No. 50-909937, and 
which truck, a t  the times hereinafter stated, was being driven by J a n  J. 
Hogue, as agent, servant and employee of the defendant." Paragraph 
three of the answer reads as follows: "3. That  the allegations of para- 
graph 3 are admitted." 

Plaintiff's proof of the negligence of the driver of defendant's truck and 
plaintiff's damages are not challenged by the defendant either by the 
introduction of evidence or in the argument in  the brief. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to and answered by the jury in favor of the plaintiff. From a 
judgment upon the verdict, the defendant appeals, assigning errors. 

W i l s o n  & Johnson  for plaint i f f ,  appellee. 
Ne i l l  NcK.  B a l n ~ o n  for de fendan t ,  appel lant .  

VALENTIKE, J. The defendant contends and strongly urges that the 
court below should hare  disniissed plaintiff's action by judgment as of 
nonsuit on the ground that  he failpd to show that  the driver of the truck 
was acting within the scope of his employment a t  the time of the collision. 
This point is urged here with great earnestness, but the difficulty of de- 
fendant's position on this point lies in the fact that  defendant has ad- 
mitted in its answer that defendant's driver was its agent and acting 
within the scope of his duty and authority a t  the time of the collision. 
While this admi.csion is not couched in direct and specific language, that  
the defendant's driver was acting within the scope of his authority a t  the 
time of the collision the defendant does admit in his pleadings and thereby 
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puts at  rest forever the fact that the driver was operating the truck as 
defendant's agent at the time of and in respect to the exact transaction 
resulting in the collision out of which the injury aroile. This is in effect 
an admission and the phraseology connotes action and conduct within the 
scope of the duty of his employment a t  the exact moment of the collision. 
I t  was competent but not necessary that the plaintiff put these two para- 
graphs of the pleadings in evidence. The allegation of agency and scope 
of employment were issuable facts which, when admitted, are put beyond 
the range of questioning and need not be introduced in evidence. Royster 
v. Hancock, 235 N.C. 110, 69 S.E. 2d 29. 

The facts in this cause with respect to agency and scope of employment 
go far  beyond the principle discussed in Freeman v. Dalton, 183 N.C. 538, 
111 S.E. 863, and Toler v.  Savage, 226 N.C. 208, 27 S.E. 2d 485, and 
Carter v. Motor Li l~es ,  227 N.C. 193, 41 S.E. 2d 586. Clearly in the case 
at  bar, it was unnecessary to submit to the jury the question of agency and 
scope of employment in view of the defendant's admissions. Webb v. 
Theatre Corp., 226 N.C. 342, 38 S.E. 2d 84. A subniission of this phase 
of the case to the jury therefore resulted in no harm to the defendant. 

The defendant brings forward and discusses in hi13 brief a number of 
other exceptions, most of which arise from exceptions to the charge of the 
court upon the doctrine of respondeat superior. I n  the view we take of 
the law relating to defendant's motion for judgment as of nonsuit, i t  be- 
comes unnecessary to discuss such of defendant's exceptions as relate to 
agency and scope of employment. Ordinarily the doctrine of respondeat 
superior in cases of this nature are substantive features upon which the 
court is required to give instructions. Such a requirement is eliminated 
on the facts in this case. However, the court did charge with suffi- 
cient clarity that phase of the case. Webb v. Theatre Corp., supra. 
Under the facts in this case it would not have been reversible error if his 
Honor had entirely omitted a reference to the doctrine of respondeat supe- 
rior. Upon the entire charge, it appears that the court sufficiently in- 
structed the jury with respect to proximate cause, including a detailed 
definition thereof. Gibbs v. Telegraph Co., 196 N.C. 516, 146 S.E. 209. 

The defendant's broadside charge that his Honor failed to comply with 
the provisions of G.S. 1-180 is without merit becaus~? it fails to particu- 
larize, specify and point out in what particular way the court failed. 
Price v. M ~ n r o e ,  234 N.C. 666, 68 S.E. 2d 283. OIL an examination of 
the whole charge, we are led to the opinion that the charge fairly em- 
braced all elements of the evidence necessary with the proper application 
of the law. Viewing the entire charge and its parts contextually, his 
Honor appears to have sufficiently met the requirements of G.S. 1-180, 
both with respect to the law, the evidence and the instructions prayed for 
by the defendant. A complete perusal of the charge and an analysis of 
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the jury's verdict on the issues leads to the conclusion that the charge was 
su5ciently clear and enlightening to aid the jury in reaching a just 
verdict. 

The burden always rests upon the appellant not only to show error in  
the record, but he must go further and point out some manner in which 
his substantial rights were materially affected by the errors of the trial 
judge. Call v. Stroud, 232 N.C. 478, 61 S.E. 2d 342; Stewart v. Dixon, 
229 N.C. 737, 51 S.E. 2d 182 ; Co,llins v. Lamb, 215 N.C. 719, 2 S.E. 2d 
863. After a; examination of the entire record, we reach the'conclusion 
that the case was fairly tried and find no sufficient grounds to disturb the 
results of the trial. 

No error. 

I. J. LIVINGSTON v. ALICE F. LIVINGSTON. 

(Filed 30 April, 1952.) 

Divorce and Alimony 3 15- 
Pending the husband's suit for absolute divorce on the ground of two 

years separation a consent judgment was entered awarding the wife a 
specified sum each month during her natural life or until she remarries. 
Thereafter decree of absolute divorce was entered. Held: The decree of 
absolute divorce terminated all rights arising out of the marital relation- 
ship, including defendant's right to alimony and counsel fees, and defend- 
ant may not seek to enforce the consent order as an alimony judgment. 
G.S. 50-11. 

APPEAL by plaintiff from IIatch, Special Judge, 9 February, 1952, 
WARE. 

Civil action for absolute divorce on the grounds of two years separa- 
tion under G.S. 50-6. 

On 23 November, 1945, plaintiff instituted this action by the issuance 
of summons and the filing of his complaint. The original summons was 
returned on 24 November, 1945, endorsed as follows: "After due and 
diligent search the defendant, Alice F. Livingston, is not to be found in 
Wake County." On 8 January, 1946, plaintiff caused to be issued an 
alias summons, which mas personally served upon the defendant on 10 
January, 1946. 

Plaintiff alleges that on 12 September, 1943, he, at the request and 
demand of the defendant, separated himself from the defendant with the 
firm and avowed intention at  the time of said separation of remaining 
separate and apart from her for the balance of his natural life. No 
answer was filed to the complaint. On 20 March, 1946, a paper writing 
was executed by plaintiff and defendant signed by Judge W. C. Harris 
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and filed as a consent order in this case. The said paper writing provided 
for the payment to the defendant for her support and maintenance the 
sum of $80.00 on the first day of each month during; her natural life or 
until she remarries. There was included in said paper writing as a part 
of the adjudication a provision that the consent order should not be 
affected by a divorce decree based on the ground of separation. 

At the regular April 1946 Term of Wake Superior Court, this action 
was tried before a jury upon the usual issues, all of which were answered 
in favor of the plaintiff. Thereupon judgment of absolute divorce was 
entered dissolving the bonds of matrimony theretofore existing between 
the plaintiff and the defendant. This judgment made no reference to the 
consent order. 

On 29 January, 1952, defendant served upon plaintiff a written notice 
directing and notifying him to appear on Saturday, 9 February, 1952, 
before the Honorable William T. Hatch, Special Judge, in Chambers in 
Wake County, to show cause for his failure to cornply with the order 
entered on 25 March, 1946. It is assumed that this notice had reference 
to the consent order entered on 20 March, 1946, although it refers to an 
order of 25 Xarch, 1946. 

Pursuant to said notice the plaintiff appeared and through his counsel 
contended that the said order was of no force and effect as an alimony 
judgment and that he was not required to show cause for failure to com- 
ply therewith. After arguments of counsel, Judge Hatch signed an order 
finding as a fact that under the terms of the consert order the plaintiff 
was in arrears in the payments to defendant in the amount of $240.00. 
The court further found as a fact that "it is reasonable and proper for 
the plaintiff to pay to the defendant at this time the sum of $100.00 on 
account, and pay the sum of $50.00 to Douglass & McMillan, attorneys 
for the defendant, as attorney fees for the defendant." His Honor then 
ordered the plaintiff to pay to the defendant $100.00 on account and 
attorney fees in the amount of $50.00 to defendant's attorneys. 

From this order, plaintiff excepted and appealed to the Supreme Court, 
assigning errors. 

C l e m  B. Hold ing  for plaint i f f ,  appelllznt. 
Douglass & hIcMillan for d e f e n d u n f ,  appellee. 

VALEXTIXE, J. The only question presented by this appeal is the 
validity of the consent order as an alimony judgment and the allowance 
of counsel fees based thereon. 

I n  this jurisdiction, both temporary and permanent alimony may be 
awarded in a proceeding for alimony without divorce prosecuted under 
authority of G.S. 50-16, or in an action for divorce from bed and board 
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under G.S. 50-7. I n  actions for absolute divorce, temporary alimony may 
be awarded during the pendency of the litigation under G.S. 50-15. 
G.S. 50-11 provides, "After a judgment of divorce from the bonds of 

matrimony, all rights arising out of the marriage shall cease and deter- 
mine, and either party may marry  again unless otherwise p r o ~ i d e d  by 
law: Provided, . . . that  a decree of absolute divorce upon the ground 
of separation for two successive years as provided in 50-5 or 50-6 shall 
not impair or destroy the right of the wife to receive alimony under any 
judgment or decree of the court rendered before the commencement of 
the proceeding for absolute divorce." Stanley v. Stanley, 226 S . C .  129, 
37 S.E. 2d 118. 

At the threshold of this appeal we are met with the fact that  the order 
upon which the notice to show cause mas issued was not rendered before 
the commencement of the present action, but mas entered while this suit 
was pending and is filed as a par t  of the judgment roll. The defendant 
did not pursue the statutory authority for the establishment of her rights 
to  collect alimony from her husband, but attempted to secure the same 
results by the filing of a consent order in her husband's pending suit for 
absolute divorce. A decree providing for permanent alimony as an out- 
come of an action for absolute divorce is in violation of public policy and 
contrary to the statutory laws of North Carolina. Stanley 2%. Stanley, 
supra. 

-1 dissolution of the bonds of matrimony existing between the plaintiff 
and the defendant were made absolute and complete by the judgment of 
the court in this action, and all rights arising out of the marital relation- 
ship, including defendant's right to permanent alimony and counsel fees, 
were thereby comple t~ly  destroyed. Duf?y v. Duffy, 120 N.C. 346, 27 S.E. 
28;  Hobbs 1.. Hohbs, 218 S . C .  468, 11 S.E. 2d 311. 

We are, therefore, led to the conclusion that his Honor xvaq without 
authority to enter the order appealed from, and the judgment below is 

Reversed. 

T. L. GARLAND v. HEATH PENEGAR,  TRADING A K D  DOISG B~SISESS AS 

PEXEGAR MOTOR COMPANY. 

(Filed 30 April, 19Li2.) 
1. Automobiles § 6f- 

Evidence tending to show that the dealer represented the car to be in 
good condition and that it was a "new demonstrator" driven only a thou- 
sand miles, but that in fact the car had been sold to a person who drove it 
eight thousand miles and then turned it back to the dealer, and that it was 
not in good condition, is lleld sufficient to be submitted to the jury on the 
issue of actionable fraud and deceit in the sale of the car. 
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2. Appeal and Error § 30f- 
In an action for fraud in the sale of an automobile, error in the charge 

in failing to specifically instruct the jury that the measure of damages is 
the difference between the real value of the car a t  the time it was pur- 
chased and the value it would have had if it  had been as  represented, held 
not prejudicial in view of the fact that the parties agreed as to the value of 
the car if it had been as represented, and the fact that the rule for the 
measurement of damages was properly given in stating the contentions and 
was apparently fully understood by the jury. 

3. Appeal and Error § 38- 
Appellant has the burden not only of showing error but that the alleged 

error was prejudicial. 

~ ~ P P E A L  by defendant from Clement ,  J., November Term, 1951, of 
MECKLENBURQ. N O  error. 

This was an  action to recover damages for fraud in  the sale of an  
automobile. 

Plaintiff alleged and offered evidence tending to show that  the defend- 
ant, an automobile dealer, falsely and fraudulently rlqx-esented tha t  the 
automobile then being sold him was a "new demonstrator," that  it had 
been driven only 1,000 miles as the speedometer apparently indicated, and 
that  the automobile mas in  perfect condition. Plaintiff testified tha t  in- 
stead of being as represented the automobile was not a new one but had 
been previously sold to another person who drove i t  8,000 miles and then 
turned i t  back to the defendant. Plaintiff also testified the automobile 
was not in good condition, and that  he had incurred trouble and expense 
in repairs. 

I t  was stipulated a t  the trial that  the sale price of' the automobile i n  
question was $2,434.60. Plaintiff testified the fa i r  market value of the 
automobile i n  the condition it was when he bought it was $1,800. H e  
further testified that  i t  was by accident he discovered the automobile had 
been previously sold and driven 8,000 miles. 

The  defendant denied the allegations of fraud and offered evidence i n  
contradiction of plaintiff's claim. 

On issues submitted the jury returned verdict for  plaintiff, finding that  
defendant made the false and fraudulent representations alleged, and that  
plaintiff was induced thereby to purchase the autorrobile, and assessed 
damages therefor in the sum of $634.60. 

On  plaintiff's second cause of action as to defendart's charges for cer- 
tain automobile parts and labor, the verdict was in favlx of the defendant. 

From judgment on the verdict defendant appealed. 

Shannonhouse ,  Bel l  & H o r n  for plaint i f f ,  appellee.  
J. C. Sedberry  for de fendan t ,  appel lant .  
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DEVIN, C. J. I t  is apparent from an examination of the record that  
the plaintiff offered sufficient evidence to carry the case to the jury on 
the issue of actionable fraud and deceit, and that defendant's motion for 
judgment of nonsuit was properly denied. Whitehurst v. Ins. Co., 149 
N.C. 273, 62 S.E. 1067; Ward v. Heath, 222 N.C. 470, 24 S.E. 2d 5 ;  
Gray v. Edmonds, 232 N.C. 681, 62 S.E. 2d 77. 

The defendant assigns error in  the court's charge to the jury, particu- 
larly on the issue of damages. I t  is urged that the court failed properly 
to instruct the jury as to the measure of damages and failed to apply the 
rules of law applicable to the evidence in the case as required by G.S. 
1-180. While the form and manner in which the instructions were given 
were open to criticism, we are unable to reach the conclusion that the 
defendant was prejudiced thereby. We gather the impression from read- 
ing the court's charge as set out in the record, and the jury's response 
thereto, that they sufficiently understood that the measure of damages 
was the difference between the real value of the automobile as and when 
purchased and the value i t  would have had if it had been as represented. 
May v. Loomis, 140 N.C. 350, 52 S.E. 725; Kennedy v. T ~ x s t  Co., 213 
N.C. 620, 197 S.E. 130 ; IIutchins v. Davis, 230 S . C .  67, 52 S.E. 2d 210. 
I t  was stipulated that the sale price of the automobile was $2,434.60, and 
the plaintiff testified its market value-its real ~alue-in the condition 
i t  was when he purchased i t  was $1,800. The jury accepted the plain- 
tiff's estimate and wrote in answer to the issue $634.60. 

While the rule for the admeasurement of damages for fraud in  the sale 
of personal property should have been given as a specific charge, yet when 
i t  was stated with substantial accuracy as a contention, and mas appar- 
ently fully understood and acted upon by the jury, n7e are unable to per- 
ceive resultant harm to the defendant, or that  the verdict was improperly 
influenced. The burden is upon the appellant not only to show error but 
also to make i t  appear that the result was materially affected thereby to 
his hurt. Call v. Sfroud, 232 N.C. 478, 61 S.E. 2d 342; Stewart v. Dixon, 
229 N.C. 737, 51 S.E. 2d 182; Collins v. Lamb, 215 N.C. 719, 2 S.E. 2d 
863. 

The defendant noted exception to the statement by the court in his 
charge to the jury that the plaintiff said the market value of the car "if 
i t  had been as he thought i t  was when he bought it" was $2,434.60. This 
exception is without merit. The court was not stating the rule for the 
measure of damages but reciting the testimony of the plaintiff. Besides 
the figures $2,434.60 seem to have been agreed to. 

After an examination of the entire record we reach the conclusion that  
no sufficient grounds have been shown to disturb the result of the trial. 

No error. 
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F. J. THORIE'SON v. J. S. DEVONDE;. 

(Filed 30 April, 1952.) 
1. Negligence § 4f- 

A patron of a rooming house who undertakes to make a trip to the base- 
ment a t  the request of the operator of the establishment is a t  least a n  
invitee, and the operator owes him the duty to keep the premises in a 
reasonably safe condition and to warn him of any hidden peril or danger. 

2. Same- 
Evidence tending to show that a patron of a rooming house knew the 

condition of the basement steps, but that  thereafter defendant remored 
the light cord estending over the stairway and that  about three inches of 
the tread had been broken off of the step near the place where a person 
would nomally stop to turn on the light, and that  plaintiff was not warned 
of this danger and when he stopped to turn on the light and failed to find 
the cord he took a step down and "there wasn't any step there" is held 
sufficient to be submitted to the jury on the question of defendant's negli- 
gence and proximate cause. 

3. Same-- 
Whether a n  invitee was guilty of contributory negligence when, after 

failing to find the cord on the steps to turn on the light necessary to illumi- 
nate the remaining steps, he attempted to proceed down the stairway, 
i s  held a question for the jury upon evidence tending to show that the 
steps had become more dangerous subsquent  to his knowledge of their 
condition. 

h p ~ . n  by defendant  f r o m  Bu~.gzvyn, Special J u d y e ,  J a n u a r y  E x t r a  
Civil T e l - n ~ ,  1958, M E ~ I ~ L E K B ~ I : ~ .  N o  error. 

Civil action to recover damages f o r  personal injuries. 
Defendant  operates a rooming house and permits  his tenants  o r  roomers 

to  use space i n  the  basement of his  home f o r  the  storage of excess bag- 
gage. T h e  steps to  the basement were morn, chipped, and  uneven. De- 
fendant  maintained a l ight  near  the  head of the  steps which, when turned 
on, would l ight  the  steps about  one-half the way  domn. H e  also main-  
tained a l ight  cord, extending over the stairway, to  t u r n  on the  basement 
light, before a person descending the s tairway passed out of the range of 
the  hal l  light. Plaintiff had been i n  the basement a number  of times and  
was fami l ia r  with the condition of the steps and  the  l ight ing arrange-  
ments. 

About a week before the  mishap  about which plaintiff complains, 
defendant  removed the l ight  cord. H e  also broke off about three inches 
of on(. of the  treads about two or  three steps f r o m  where one would nor- 
mally t u r n  on the  basement light.  

O n  30 March ,  1951, a t  approximately 10:30 p.m., defendant  h a d  a 
water  hose attached to a faucet i n  the basement and extending u p  the 
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basement stairway on out the front  door. Plaintiff, a t  the request of 
defendant, started to roll up  the hose and return it to the basement. H e  
turned on' the light in theLhall and proceeded down the stairway. H e  
reached for the cord to turn on the basement light, and "there wasn't no 
cord there." H e  then made another step and-"stepped on a step that  
wasn't solid" and lost his balance and fell. "I could judge a step, and I 
stepped for the next one and there wasn't any step there." 

Plaintiff suffered serious bodily injuries. 
Defendant failed to notify plaintiff of the removal of the cord to the 

basement light and of the broken tread, of which plaintiff had no knowl- 
edge a t  the time he started down the stairway. - 

I n  the trial below appropriate issues were submitted to the jury and 
answered in favor of plaintiff. From judgment on the rerdict defendant 
appealed. 

A l v i n  A. London for plaintiff appellee. 
T i l l e t t ,  Campbell,  Craighill  & Rendleman for defendant nppellant. 

BARNHILL, J. The defendant relies solely upon his exception to the 
refusal of the court below to dismiss the action as i n  case of inroluntary 
nonsuit. The exception is untenable and must be overruled. 

The plaintiff started down the basement steps on a nlission for the 
defendant. Hence he was a t  least an  invitee, Pafford v. Construcf ton Co., 
217 N.C. 730, 9 S.E. 2d 408; Coston v. B o t e l ,  231 N.C. 546, 57 S.E. 2d 
793, and defendant owed him the duty to keep the premises in a reason- 
ably safe condition and warn him of any hidden peril or unsafe condition 
in  the stairway. Schwingle v. R e l l e n b e r p r ,  217 N.C. 577, 8 S.E. 2d 918; 
Brown v. Monfgomery  W a r d  & Co., 217 N.C. 368, 8 S.E. 2d 199 ; Pridgen 
v. Kress & Co., 213 N.C. 541, 196 S.E. 821;  Anderson v. Smltsentent Co., 
213 N.C. 130, 195 S.E. 386. 

While i t  is true the plaintiff had knowledge of the general conditions 
of the stairway, those conditions had been changed for the worse by the 
defendant. The light cord had been removed and a par t  of the tread of 
one of the steps had been broken off. Of the hidden peril and unsafe 
condition thus created, defendant failed to give notice or warning. The 
testimony-indeed the defendant's frank admission-to this effect is 
sufficient evidence of negligence to require the submission of appropriate 
issues to the jury. 

But  defendant contends there is no evidence the broken tread caused 
plaintiff's fall. There is, however, evidence that  the broken tread was 
within two or three steps of the place a person would normally stop to  
tu rn  on the l ight ;  that  plaintiff tried to find the light cord and then took 
a step down, and "there wasn't any step there." This is sufficient t o  
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suppor t  a n  inference t h a t  the  lack of l ight  a n d  the  broken t read were t h e  
proximate cause of plaintiff's fall .  

Under  the  circumstances here  disclosed, whether  i t  was a n  act  of negli- 
gence on t h e  p a r t  of plaintiff t o  proceed down the  s tairway a f te r  he  fai led 
t o  find t h e  cord t o  the  basement l ight  was a questiqn of fac t  f o r  t h e  jury. 
W e  could not  so hold a s  a m a t t e r  of law. He proceeded down t h e  s ta i rway  
a t  t h e  request of plaintiff. H e  knew t h e  general  conditions but  h a d  no t  
been warned of the  newly created danger. H e  h a d  t h e  right,  therefore, t o  
assume the  steps were i n  t h e  same condition as  when he  last  used them. 
These facts  take th i s  case ou t  of t h e  l ine of decisions represented b y  
Batson v. Laundry Co., 205 N.C. 93,170 S.E. 1 3 6 ;  Clark v. Drug Co., 204 
N.C. 628, 169 S.E. 217, and  Benton v. Building Co., 223 N.C. 809, 2 8  
S.E. 2d 491, cited a n d  relied on  b y  defendant. 

I n  t h e  t r i a l  below we find 
N o  error. 

G.  N. CHILDRESS, TRADING AND DOING BUSINESS AS G .  N. CHILDRESS 
TRANSPORTATION COMPANY, v. JOHNSON MOTOR LINES, INC. 

(Filed 7 May, 1952.) 
1. Courts Q 19- 

I n  a n  action instituted in this State involving a collision in the State of 
Virginia, the substantive law of Virginia applies while the adjective law 
of North Carolina, including the rules of evidence and the quantum of 
proof necessary to make out a prima facie case, controls. 

2. Automobiles QQ 13, 18h (2)-Evidence held sufficient for  jury on  ques- 
tion of defendant's negligence i n  invading traffic lane reserved exclu- 
sively fo r  vehicles traveling in the  opposite direction. 

The accident in suit took place on a three lane hif:hway in the State of 
Virginia between plaintiff's vehicle traveling north and defendant's vehicle 
traveling south. At the place of the collision the highway was divided into 
three lanes and marked so that only the east lane w : ~  allotted to vehicles 
traveling north while the west lane and the center lane were reserved f o r  
vehicles traveling south. Plaintiff's evidence, considered in the light most 
favorable to him, was sufficient to  sustain the inference that  plaintiff's 
vehicle was being driren in its right hand lane and that  defendant's vehicle 
was driven out of its right hand lane into the center lane in order to pass 
a car in front of it, but that  i t  was driven too f a r  to the left so that  i t  
protruded into plaintiff's traffic lane and collided with the left side of 
plaintiff's vehicle opposite the cab. Held: The evidence was sufficient to 
be submitted to  the jury on the question of defendant's negligence per se in 
the violation of the statutes of the State of Virginia regulating travel on 
three lane highways, and defendant's motions to nonsuit were properly 
overruled. 
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3. Automobiles § l8i- 
I t  is error for the court to read t g  the jury the reckless driving statute 

in force in the s tate  in which the accident occurred without charging the 
jury in regard to  the maximum speeds referred to in the statute, and when 
all the evidence tends to show that  defendant's vehicle was not exceeding 
the speed limit of that  state, although its speed was in excess of the maxi- 
mum allowable speed for such vehicles in this State, the error must be held 
prejudicial. 

4. Trial § 3 1 b  

It is error for the court to charge the jury in regard to abstract propo- 
sitions of law which are  not pertinent to the facts in evidence. 

5. Automobiles l8i- 

I t  is error for the court to instruct the jury in regard to safety statutes 
relating to principles of law which a re  not based upon or pertinent to any 
facts in evidence. 

6. Injunctions 5 4f- 
While the courts of this State will not seek to restrain the prosecution 

of a n  action in the court of another s tate  by order directed to such court 
or any of its officers, our courts may restrain a party from prosecuting an 
action in another s tate  when i t  is made to appear that  such action will 
unduly and inequitably interfere with the progress of litigation here or 
with the establishment of rights properly justiciable in our courts, particu- 
larly where the parties a r e  residents of this State. 

Subsequent to the institution of a n  action here involving the rights of 
the parties growing out of a collision in another state, defendant in the 
action here instituted suit against plaintiff in a court of such other state 
to determine the liabilities of the parties arising out of the same collision. 
Beld:  Our State court, upon supporting findings, properly issued a n  order 
restraining defendant from prosecuting such other suit. 

8. Appeal and Error 6c (2)- 
An exception to the signing of a n  order is insufficient to bring up for 

review the findings of fact upon which the order is predicated, and the 
order will be upheld when it is supported by the findings. 

APPEAL b y  defendant  f r o m  Burgwyn, Special Judge, and  a jury, a t  
November Special Term, 1951, of LEE. 

Civil action t o  recover f o r  damage to property resulting f r o m  a colli- 
sion of two tractor- t rai ler  units, i n  which the  defendant  pleads contribu- 
to ry  negligence and  also sets u p  a counterclaim. 

T h e  plaintiff, a resident of Lee County, N o r t h  Carolina, is  engaged i n  
operat ing a fleet of large tractor-trailer uni ts  f o r  t h e  t ransportat ion of 
f reight  f o r  hire. T h e  defendant, a corporation, wi th  office a n d  principal  
place of business i n  the  C i t y  of Charlotte, i s  engaged i n  a s imilar  business. 

T h e  collision occurred on U. S. H i g h w a y  No.  1 about  a mile  and  a half 
n o r t h  of Dinwiddie Courthouse, Virginia .  T h e  two vehicles were meet- 
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ing and were about to pass. The plaintiff's tractor-trailer unit was travel- 
ing northward, the defendant's southward. 

*4s the two vehicles approached each other, the defendant's tractor- 
trailer, which had been following behind a passengc?r type automobile, 
pulled out to its left to overtake and pass the automobile, but before 
completing the passing movement the collision occurred. Both vehicles 
were badly wrecked. They turned over, immediately caught fire, and 
became enveloped in flames. Both drivers, and also the defendant's relief 
driver, died almost instantly, and both tractor-trai er units and their 
cargoes were completely demolished and burned up. This action relates 
only to issues of property damage. 

The defendant's motion for judgment as of nonsuit, first made when the  
plaintiff rested his case and renewed a t  the conclusion of all the evidence, 
was overruled, after which the issues of negligence, contributory negli- 
gence, and damages arising upon the pleadings were submitted to the jury. 
The issues of negligence and contributory negligence were answered in  
favor of the plaintiff and the jury awarded the plaintiff damages of 
$11,925 for the tractor-trailer, and $24,439.78 for loss of the cargo. 
Thereupon judgment was entered for the plaint.& in  the sum of 
$36,364.78. 

From judgment so entered, the defendant appealed, assigning errors. 

Gavirt, Jackson  & G a c i n  and P i t t m a n  & S t a t o n  for plaint i f f ,  appellee. 
Smith, Leach  & Anderson ,  W .  H. S e y m o u r ,  and  J .  G. E d w a r d s  for de- 

fendant ,  appel lant .  

JOHSPOS, J. The defendant places chief stress upon exceptions which 
relate ( 1 )  to the refusal of the trial court to allow t i e  motion for judg- 
ment as of nonsuit, ( 2 )  to the charge of the court, and (3)  the order of 
injunction restraining the prosecution of an  action in Virginia involving 
the same subject matter. 

I t  is admitted that  the collision occurred in Virginia. Therefore the 
questions of liability for negligence must be determined by the law of 
that State. The rule in such cases is that  matters of substantive law are  
colltrolled by the law of the place-the l ex  loci, whereas matters of pro- 
cedure are controlled by the law of the forum-the lex  fori. Thus the 
methods by which the parties are required to prove their allegations, such 
as the rules of evidence and the q u a n t u m  of proofs necessary to make out 
a prima facie case, are matters of procedure governed by the law of the 
place of trial. Clodfcl ter  2%. W e l l s ,  212 N.C. 823, 195 I3.E. 11. Therefore, 
the question whether the evidence offered was sufficient to carry the case 
to the jury over the defendant's motion for judgment as of nonsuit is to 
be determined under ~ppl ica t ion of the principles of law prevailing in 
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this jurisdiction. Clo.dfelter v. Wells, supra; Harrison v. Atlantic Coast 
Line R. Co., 168 N.C. 382, 84 S.E. 519. 

1. The refusal to nonsuit.-The controlling background facts are these: 
The highway is  straight for a considerable distance both north and south 
of the scene of the collision, but is over rolling country with crests and 
hills. The highway runs approximately north and south. I t  is 30 feet 
wide, paved with black asphalt materials, and divided into three traffic 
lanes. South of the point of collision these lanes are separated and 
marked by broken white lines, each lane being about ten feet wide. Be- 
ginning a t  a point about 235 feet south of the point of collision, the 
westernmost traffic lane (the one on the extreme left looking north) is 
separated from the middle lane by a solid white line and a broken white 
line, constituting a double line. The solid line runs parallel with the 
broken white line northwardly for a distance of about 100 feet, a t  which 
point the solid line runs diagonally to the east and north across to the 
easternmost and outside traffic lane (looking north),  continuing in  a 
solid white line from the point of collision up to the crest of a hill north 
of the scene of the collision. This solid line is east ( to the right looking 
north) of the broken white line which ~ a r a l l e l s  the solid line from the 
point where the solid line begins to run  diagonally across the highway and 
until the solid white line reaches the easternmost traffic lane. After the 
solid line reaches the easternmost traffic lane, it  is paralleled by another 
solid white line from that  point up  to the crest of the hill north of the 
scene of the collision. 

I n  force a t  the time of the collision were these pertinent rules of the 
road, as prescribed by the Code of Virginia, 1950 (Michie) : 

WAYS LAKED FOR T ~ ~ ~ ~ r c . - W h e r e v e r  any highway has been divided into 
clearly marked lanes for traffic, drivers of vehicles shall obey the follow- 
ing regulations : 

"(1). A vehicle shall nornlally be driven in the lane nearest the right- 
hand edge or curb of the highway when such lane is available for travel 
except when overtaking another vehicle or in preparation for a left turn 
or as permitted in  paragraph (4) of this section; 

"(2) A vehicle shall be driven as nearly as is practicable entirely 
within a single lane and shall not be moved from such lane until the driver 
has first ascertained that  such movement can be made with safety; 

"(3) Upon a highway which is divided into three lanes a vehicle $hall 
not be driven in the center lane except when overtaking and passing 
another vehicle or in preparation for a left turn  or unless such center lane 
is a t  the time allocated exclusively to traffic moving in the direction the 
vehicle is proceeding and is signposted or marked to give notice of such 
allocation ; 
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"(4) (not applicable to instant case). 
"(5) Wherever a highway is marked with double traffic lines consist- 

ing of a solid line immediately adjacent to a broken line, no vehicle shall 
be driven to the left of such solid line if the solid line is on the right of 
the broken line ; 

"(6) Wherever a highway is marked with double traffic lines consisting 
of two immediately adjacent solid lines, no vehicle shall be driven to the 
left of such lines." 

Therefore, according to the motor vehicle laws of Virginia and the 
manner in which the highway admittedly was msrked and laned for 
traffic at  the scene of the collision, the easternmost h e  was reserved for 
use of northbound traffic and the center and wesi;ernmost lanes were 
reserved for the use of southbound traffic only. 

Thus at  the point of collision it was unlawful, and therefore negligence 
per se (Crist v. Fitzgerald, 189 Va. 109, 52 S.E. 2d 145)) for the driver 
of a northbound vehicle to cross to his left over the solid line, or for the 
driver of a northbound vehicle to travel into and upon the center traffic 
lane; whereas, for some distance north and south of the point of collision 
it was lawful and permissible for the driver of a southbound vehicle, in 
the exercise of due care, to travel into and upon the center traffic lane for 
the purpose of overtaking and passing a southbound vehicle traveling in 
the westernmost lane. 

The plaintiff's tractor-trailer unit was proceeding north. The defend- 
ant's unit, going south, was overtaking and attempting to pass to the left 
of a Chevrolet automobile which was proceeding southwardly in the same 
direction. The collision occurred before the passing movement was com- 
pleted. All three vehicles were involved in the collision. 

The plaintiff alleges and contends that his tractor-trailer was where 
it rightly belonged-within the easternmost traffic: lane, reserved for 
northbound traffic, and that the driver of defendant's vehicle, in over- 
taking and pulling out to pass the Chevrolet automobile, negligently 
swung too far  to his left into the easternmost traffic lane and struck the 
plaintiff's tractor-trailer, thus causing the collision in suit. 

The defendant, on the other hand, alleges and contends that its driver 
in so passing the Chevrolet automobile remained within the confines of 
the middle lane which at  that point the defendant's driver had the right 
to use for passing purposes, and that the plaintiff's driver suddenly 
swerved across the forbidden solid line to his left and struck the defend- 
ant's tractor-trailer unit over in the middle lane. 

An examination of the record discloses that the evidence is sharply con- 
flicting on the crucial question of whether the collision occurred inside 
the easternmost lane reserved for northhound traffic. However, as bear- 
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ing on the question of nonsuit, these phases of the evidence, tending to 
support the plaintiff's theory of the case, come into focus : 

(1) The witness J. S. Baker, who was driving another tractor-trailer 
unit belonging to the plaintiff, testified that at the time of the collision 
he was just ahead of the plaintiff's vehicle that was in the collision. He  
said he left Sanford the morning of the collision with Neville, the driver 
of the tractor involved in the collision; that after various stops along the 
way they reached Dinwiddie, Virginia, in the late afternoon; that he got 
ahead of Neville coming out of Dinwiddie, and drove along northwardly 
therefrom a t  a speed of from 40 to 45 miles per hour; that Neville did 
not try to pass him, but drove along, keeping behind "a good 300 feet or 
more," to the scene of the collision. He  said: "_4t various times I was 
looking in the mirror at  what was behind me . . . Neville was traveling 
directlv behind me . . . in the northbound lane of traffic. . . . I could 
see his lights in my rear-view mirror. . . . I was as far on the right-hand 
side as I could get and his right-hand light was in the view of my mirror, 
where I could see in the mirror." The witness Baker further stated that 
at  a uoint about a mile and a half north of Dinmiddie he met the defend- 
ant's tractor-trailer unit. I t  was immediately behind a Chevrolet auto- 
mobile. He  said: "At the time I met the Johnson Motor Lines truck, 
Mr. Neville was right behind me." The defendant's truck "was traveling 
a verv close distance. . . . 12 or 15 feet from . . . the Chevrolet car. 
. . . As I got past the car and truck coming over the hill, the Johnson 
truck swings to the middle lane in order to pass the car. . . . That's 
when the wreck taken place. . . . I saw the truck when it pulled out to 
uass the automobile. . . . I t  made a left turn to the middle of the road. 
. . . He was going toward the middle lane of the road going out from 
behind the automobile in order to get in the middle lane to pass." At 
that time he said Neville was trawling in the '(northbound lane of traffic 
directly behind me. I could see his lights in my I-ear-view mirror. . . . 
I was as far on the right-hand side as I could get and his right-hand light 
was in the view of my mirror, where I could see in the n~irror.  . . . I 
looked in the mirror and seen the truck and when I looked back to see if 
he was doing all right, I looked in the mirror and the thing was on fire. 
. . . I can't say I seen anything that happened. I mas looking in my 
mirror when the fire went up. I couldn't see the trucks when they went 
together. . , . I could not completely see over . . . the hill where the 
fire or collision took place,-riding in a truck like this I could not com- 
pletely see across the hill and down to the bottom on the other side. . . . 
I could see the truck. I could not see down to the ground, but I could 
see any moving vehicle that was traveling in that lane in the mirror. . . . 
When I saw the flash of fire, I wasn't exactly to the bottom of that hill 
north of the accident; I was nearing the bottom ; I was going down the 
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slope of the hill, which is not too much of a grade. . . ." The last mile 
or mile and a half "he (Neville) stayed right directly behind me and I 
was on my right-hand side of the road all the time. . . . Neville turned 
his marker lights on the truck after we left the store at  Dinwiddie. The 
only thing I was going by was the marker lights on the trailer and the 
bumper lights on each one of his headlights." 

(2 )  Jesse Holland, the driver of another tractor-tl.ailer unit belonging 
to the plaintiff Childress, testified he was following along behind the 
Neville unit that was in the collision. He said: "As we left . . . Din- 
widdie, I was just a good traveling distance behind the nearest truck. . . . 
Both of the trucks were in my view. As I approached the point of the 
accident I could see the truck in front of me. He  was on his right-hand 
side of the road in the right-hand lane. . . . (Two cars were between the 
witness and the Neville unit which was in the collision.) I was keeping 
a good safe distance behind these cars, at  least 400 or 500 feet, . . . No, 
I did not see the accident. . . . I just saw the flash of the fire. At the 
time I saw the flash my truck was right in a hollow right back of him. 
Immediately before the flash, "I could see better .;ban the top of his 
(Neville's) trailer, half way." I t  was "on the right-hand side, the right- 
hand lane. . . . I t  seemed to raise up and fall over kind of off the road, 
bias the road, you might say. . . . K O  it wasn't dark enough to turn on 
the headlights. We had on clearance lights. I could see the clearance 
lights on the trailer. From the top to about half way down the body. . . ." 

(3) There was evidence tending to show that the points of impact on 
the two tractors were as follows : The left-hand front fender and wheel 
of the defendant's tractor made contact with the ('left corner of the cab" 
of the plaintiff's tractor. 

(4)  The Chevrolet car which the defendant's driver was attempting to 
pass appears to have been hit on the left side, opposite the rear wheel 
and door. 

(5)  There was evidence that the defendant's driver was about the 
defendant's business at  the time of the collision. 

This evidence when considered with the rest of the evidence, in its light 
most favorable to the   la in tiff, as is the rule on motion to nonsuit (Donlop 
11. Snyder, 234 N.C. 627, 68 S.E. 2d 316), was suff cient to sustain the 
inference that the plaintiff's vehicle was in the easternmost traffic lane 
where it rightly belonged at the time of the collision and that plaintiff's 
loss and damage was proximately caused by the negligence of the driver 
of the defendant's tractor in swinging too far  to his left in overtaking and 
attempting to pass the Chevrolet car. See Robinson v. Transportation 
Co., 214 N.C. 489,199 S.E. 725; Gladden v. Setzer, 2:30 N.C. 269,52 S.E. 
2d 804; Waklare I ? .  Longest, 226 N.C. 161, 37 S.E. 2d 112; 61 C.J.S., 
Motor Vehicles, Sec. 518. 
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I t  follows, then, that  the motion for judgment as of nonsuit was prop- 
erly overruled. 

2. The Charge of the Court.-The defendant urges that  the court 
erred in failing to declare and explain the statutes of Virginia regulating 
the speed of motor trucks on public highways as required by the provi- 
sions of G.S. 1-180 as amended. Here the defendant insists that  the 
speed of its tractor-trailer was a substantive phase of the case on which 
it was the duty of the trial court to charge fully and completely. 

I t  is specifically alleged in the complaint that the defendant "operated 
its truck a t  a speed greater than that  allowed by law." And the witness 
Torain (who was in a car in front of the Chevrolet a t  the time of the 
collision) testified that  the defendant's rehicle followed along behind him 
from Petersburg to the scene of the collision, a distance of I1 or 12  miles. 
The plaintiff's counsel on cross-examination further drew from the wit- 
ness Torain these statements : "From Petersburg to the place of collision, 
I was driving between 40 and 50 miles an  hour, pretty regular speed. 
I passed the Johnson truck in the city limits of Petersburg coming out. 
. . . H e  followed me all the n a y  to the scene of the accident. I ran in 
behind the Chevrolet and paved, and then the Chevrolet was between me 
and the Johnson truck. H e  (the Johnson driver) kept u p  with me. . . ." 

The trial court read to the jury the TTirginia statute on reckless driving 
(46-208, Code of Virginia, 1950 (Michie)), which is as follows: ''Irre- 
spectire of the maximum speeds herein provided, any person who drives 
a vehicle upon a highway recklessly or a t  a speed or in a manner so as to  
endanger life, limb or property of any person shall be guilty of reckless 
driving; . . ." 

The Virginia statute which prescribes speed limits, 46-212 (3 ) ,  Code of 
Virginia, 1950 (Nichie) ,  provides (subject to the reckless driving stat- 
ute--46-208), for  a maximum allowable speed of 50 miles per hour for 
trucks. 

After reading the statute on reckless driving (46-208), the court failed 
to tell the jury what the maximum speeds referred to in the statute were. 
The court neither read to the jury the Virginia speed statute, 46-212 ( 3 ) ,  
nor explained the law concerning the maximum allowable speed for trucks 
as fixed by the statute. This was error for failure to comply with the 
provisions of G.S. 1-180 as amended. See Chambers v. Allen, 233 N.C. 
195, 63 S.E. 2d 212; Lewis L?. Watson, 229 N.C. 20, 47 S.E. 2d 484. 

That  this error was prejudicial to the defendant seems all the more 
likely in view of the fact that  the maximum allowable speed of the de- 
fendant's tractor-trailer under the North Carolina law is 45 miles per 
hour (G.S. 20-141 as rewritten by Chapter 1067, Session Laws of 1947), 
and until 1947 the prima facie limit was 35 miles per hour. (G.S. 
20-141). 
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In connection with another group of exceptions the defendant urges 
that the court below erred in reading to the jury a number of highway 
safety statutes which had no application to the evidence in the case. The 
challenged statutes were read to the jury as being ('the law in the State 
of Virginia in respect to the matters we are now considering. . . ." 

I t  is established by our decisions that an instruction about a material 
matter not based on sufficient evidence is erroneous. Dorsey v. Corbett, 
190 N.C. 783, 130 S.E. 842, and cases there cited. See also Maddox v. 
Brown, 232 N.C. 542, 61 S.E. 2d 613. 

And it is an established rule of trial procedure with us that an abstract 
proposition of law not pointing to the facts of the crlse at  hand and not 
pertinent thereto should not be given to the jury. C'ashwell v. Bottling 
Wovks, 174 N.C. 324, 93 S.E. 901; Farrow v. White, 212 N.C. 376, 193 
S.E. 386; Williams v. Hunt, 214 N.C. 572, 199 S.E. 923. 

Here the defendant challenges the action of the court in reading to the 
jury these portions of 46-209 of the Virginia Code of 1950 (Michie), 
which provide that "A person shall be guilty of reckless driving who 
shall: (1) Drive a vehicle . . . with inadequate or improperly adjusted 
brakes. . . . (2)  While driving a vehicle, overtake and pass another 
vehicle proceeding in the same direction, upon or approaching a crest or 
grade or upon or approaching a curve in the highway, where the driver's 
view along the highway is obstructed; . . . (3)  pas^ or attempt to pass 
two other vehicles abreast moving in the same direction. . . . (4) Over- 
take or pass any other vehicle proceeding in the same direction at any 
steam or electric railway grade crossing or at any iiltersection of high- 
ways, or while pedestrians are passing or about to pass in front of such 
vehicle unless permitted to do so by traffic light or pcllice officer." 

A perusal of the record fails to disclose any evidence whatsoever 
tending to show either (1) that the defendant's truzk was driven with 
inadequate or improperly adjusted brakes, (2)  that his driver's view was 
obstructed while attempting to pass the Chevrolet automobile, (3) that 
the defendant's driver was attempting to pass two other vehicles abreast 
moving in the same direction, or (4) that the collision occurred at  or near 
a grade crossing, intersection, or that pedestrians were affected by the 
movement of the vehicles. I t  follows, then, that neither of these statutes 
was pertinent to any phase of the evidence. See Williams v. Hunt, supra; 
Mtzddos v. Brown, sup7.a. 

'The record discloses that the dominant theory of the trial below re- 
volved around application of the statute which prescribes regulations in 
respect to driving on highways which have been divided into clearly 
marked lanes for traffic (46-222). This being so, the prejudicial char- 
acter of error here pointed out is made more manifest by reason of the 
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apparent conflict between this statute and the statute prohibiting over- 
taking and passing when the driver's view is obstructed (46-209 (2 ) ) .  

3. The Order of ?tzjunction.-After the commencement of this action, 
the defendant instituted an action against the plaintiff in Virginia involv- 
ing the same subject matter. Thereafter, an order was entered in the 
instant action permanently restraining the defendant from prosecuting 
the Virginia action. The defendant's exception to the order has been 
brought forward on this appeal. However, the exception seems to be 
without merit. 

I t  is fundamental that a court of one state may not restrain the prose- 
cution of an action in a court of another state by order or decree directed 
to the court or any of its officers. 21 C.J.S., Courts, Sec. 554. 

Nevertheless, it is well established that "a court . . . which has ac- 
quired jurisdiction of the parties, has power, on proper cause shown, to 
enjoin them from proceeding with an action in another state . . ., par- 
ticularly where such parties are citizens or residents of the state, or with 
respect to a controversy between the same parties of which it obtained 
jurisdiction prior to the foreign court." 43 C.J.S., Injunctions, Sec. 49, 
p. 499. See also 21 C.J.S., Courts, Sec. 554; 25 Sm.  Jur., Injunctions, 
Secs. 204 and 205. 

However, the rule is that this power of the court should be exercised 
sparingly, and only where "a clear equity is presented requiring the inter- 
position of the court to prevent manifest wrong and injustice." 43 C.J.S., 
Injunctions, Sec. 49. See also TYierse v. Thomas, 145 N.C. 261, 59 S.E. 
58; Boyd v. Hawkins, 17 N.C. 329, p. 336; Anno.: 6 A.L.R. 2d 896. 

I n  accordance with these principles, an action or proceeding in another 
state ordinarily may be enjoined where it is made to appear that its 
prosecution will interfere unduly and inequitably with the progress of 
local litigation or with the establishment of rights properly justiciable 
in the local court; or that it is unduly annoying, vexatious, and harassing 
to the complainant, and reasonably calculated to subject him to oppres- 
sion or irreparable injury. See 43 C.J.S., Injunctions, Sec. 49, p. 499; 
28 Am. Jur., Injunctions, Sec. 211. 

The court below, after hearing the affidavits of each side, found facts 
and entered an order permanently enjoining the prosecution of the Vir- 
ginia action. I t  would serve no useful purpose to recapitulate here the 
facts found by the court. They are set out in meticulous detail in the 
order. Under application of the controlling rules of equity jurisprudence, 
the facts found by the court are sufficient to support the order of in- 
junction. 

The defendant's only exception is to the signing of the order. This is 
insufficient to bring up for review the findings of fact. The exception 
challenges only the sufficiency of the findings to support the order. 
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Weaver v. illorgan, 232 N.C. 642, 61 S.E. 2d 916; Burnsville v. Boone, 
231 N.C. 577, 58 S.E. 2d 351; Thompson v. Thompson, ante, 416. I t  
follows then that  since the order is supported by the findings, the order 
of injunction will be upheld. The case of Evans v. Morrow, 234 N.C. 
600, 68 S.E. 2d 258, cited by the defendant, is distinguishable. There, 
among other factual differences, the North Carolina court had not ac- 
quired jurisdiction of the action prior to the commencement of the out-of- 
state proceeding, as in the instant case. 

The errors herein pointed out, when considered in the aggregate, neces- 
sitate a new trial, and it is so ordered. This being so, it is not necessary 
to discuss the rest of the defendant's assignments of error. 

New trial. 

STATE OF NORTH CAROLINA ON THE RELATION OF E. J .  HANSON, RECEIVER 
FOR JAMES I f .  YANDLE, EX-CLERK OF THE SUPERIOR C O ~ R T  OF MECK- 
LENBURG COUNTY. A X D  EX-RECEIVER IN VARIOUS RECEIVERSHIP ESTATES 
U S ~ E R  ORDER OF COI-R'r, I N  HIS OWN RIGHT A S  SUCH RECEIVER AND FOR AND 
ON BEIIAI.F OF a11. PARTIES A X D  CLAIMAXTS HAVIXG CLAIMS AGAINNT THE 

SAID YANDLE I N  HIS SAID OFFICIAL CAPACITY A N D  HIS S ~ R E T Y  AND/OR 
HAVING CLAIM AGAINST PLAIXTIFF OR AXY INTEREST IN SAID RECEIVERSHIP 
A N D  SUCII OTHER PARTIES AS MAY DESIRE TO INTERVENE IN THIS ACTION 
AND MAKE TEIEXSEI.VES A PARTY THERETO, V. JAMEIS M. YANDLE ; MAS- 
SACHUSETTS BONDIXG & INSURANCE COMPANY, a CORPORATION; 
J. LESTER WOLFE, CLERK OF SUPERIOR COURT oF MECKLENBURG 
COUNTY ; CITY OF CHARLOTTE ; UNIVERSITY OF NORTH CARO- 
IJIKA ; hIECI<LExBrRG COUNTY ; ET AL. 

(Filed 7 May, 1952.) 
1. Judgments § 25- 

If the conrt is without jurisdiction or power to enter an order contained 
in a paragraph in its judgment, such paragraph is void and may be at- 
tacked whenerer and wherever it is asserted, without any special plea. 

a. Judgments 8 2: Courts 5 2- 

If the court is without jurisdiction of the subject matter of a judgment, 
such jndgment can attain no ralidity because entered bp consent of the 
parties, since jurisdiction may not be conferred upon a conrt by consent. 

3. Principal and Surety § 9: Escheat § 1-Where surety on clerk's bond 
pays into court total liability as  shown by clerk's records, court has 
jurisdiction to provide that unclaimed funds be I-eturned to surety. 

Where action by the receiver of a clerk and other actions instituted in 
behalf of infants and incompetents to recover on the official performance 
bonds executed by the clerk are consolidated and judgment is rendered 
against the surety for thf> full amount necessary to discharge all the 
liabilities of the clerk as disclosed by his records, h d d :  The trial judge has 
jurisdiction of the subject matter of the action and of all the parties, and 
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therefore has authority to enter an order that all funds not called for and 
claimed by any particular claimants should be turned back to the surety 
instead of escheating, and after the elapse of sufficient time to bar all 
individual judgments, the surety is entitled to summary judgment for such 
amount as against the claim of the University to a part of such funds by 
escheat or the claim of the county thereto for its school fund. Constitu- 
tion of North Carolina, Art. IX, sec. 5, G.S. 115-179, G.S. 115-183. 

APPEAL by defendant Massachu~etts  Bonding & Insurance Company 
from Moore, J., February Term, 1952, MECKLESBURQ. 

Civil action to recowr on official performance bonds, heard on motion 
for summary Judgment for the return of certain funds paid into the 
office of the clcrk of the Superior Court of Mecklenburg County under 
judgment entered a t  the September Term, 1936. 

James M. Yandle was the clerk of the Superior Court of Mecklenburg 
County for three successive terms, his last term of office ending on the 
first Monday in December, 1934. The defendant Bonding Company was 
his surety upon his performance bond in the sum of $60,000 for each of 
said terms. Said clerk was unable to make settlement mith his successor. 
A receiver was appointed to take charge of the assets, records, etc., in the 
hands of the retiring clerk. The receiver instituted this action to recover 
on the official performance bonds executed by said former clerk and his 
surety. Certain other actions were instituted in behalf of infants and 
incompetents, which actions were consolidated with this action by order 
of the court. 

The assets and liabilities of the clerk were divided in two groups: (1)  
assets in the hands of and liabilities due by the clerk as such, and (2 )  
assets in the hands of and liabilities incurred by the clerk as receiver for  
various infants and incompetents. 

An interim settlement of the liability of the clerk for funds coming 
into his hands by r i r tue  of his office n7as effected by the payment into the 
hands of the successor clerk of the sum of $41,094.89, which, together 
mith funds on hand, mas found to be sufficient to discharge the liabilities 
of the clerk as such. Judgment was entered accordingly by Harding, J., 
a t  the March Term, 1935. This judgment contained the following para- 
graph : 

"4. And should i t  hweafter appear that the liabilities of James M. 
Yandle, as Clerk of the Superior Court with reference to his liabilities 
as said Clerk of the Superior Court but not as Receiver in the various 
receircr;hip cqtates be paid off and discharged for a sum less than the 
amount of $52.093.S7, then in that event the recidue or remainder of the 
said amount paid in by Xassachusetts Bonding &. Insurance Company 
hereunder, shall be paid to said Massachusetts Bonding & Insurance Com- 
pany and retained by i t  as its sole property." 
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The receiver thereafter filed his report in  this consolidated cause to 
which he attached a written proposal of settlement of all claims of the 
Yandle receivership and of all matters and things involved in each and 
all of the individual actions consolidated herewith. Under this proposed 
settlement the defendant Bonding Company agreed to pay into the office 
of the clerk of the Superior Court the sum of $37,9913.12 in full and com- 
plete settlement of its liability as surety on the three several performance 
bonds which were the subject matter of the action, subject to the provi- 
sions hereinafter noted. 

The judge found the facts in detail, particularly in respect to the rights 
of the infant and incompetent claimants, and entered judgment approving 
the settlement and directing its execution. The judgment recites "that 
the University of North Carolina has consented to said agreement or 
compromise . . ." 

I t  then entered its judgment approving the settlement and allowing the 
claims reported in detail by the receiver and directing the receiver upon 
the payment of the sum agreed upon to turn over and deliver to the 
Bonding Company "all of the assets of said receivership . . . being all 
of the assets remaining in the hands of the said R:anson after the dis- 
bursement hereinbefore provided for . . ." Said judgment likewise con- 
tained the following provisions : 

"(18) That the payments heretofore ordered to be paid to the clerk 
of this court in satisfaction of this judgment and the claim of various 
claimants be and the same are paid to the court as upon the payment of 
a judgment in favor of the various claimants as their interest might 
appear and against James M. Yandle and his surety, Massachusetts Bond- 
ing & Insurance Company. 

"(19) And it is further ORDERED, ADJUJNED and DECREED that in the 
event that any particular claimant or claimants shall fail to call for and 
claim his or her respective funds paid into the Court under this order 
that the same, rather than escheats the University of North Carolina, be 
paid over to the Massachusetts Bonding & Insurance Company as its sole 
property." 

On 23 January 1952 the defendant Bonding Cornpanp filed a motion 
in the consolidated cause for summary judgment against the present clerk 
of the Superior Court of Mecklenburg County for the sum of $5,040.75 
plus the sum of approximately $4,000 now remaining in his hands as the 
balance of the sum paid in under the settlement judgment which has not 
been claimed by crkditors whose claims were allowed in the judgment 
entered in 1936- "and not required to discharge the obligations, as afore- 
said, and which said sum acEording to the terms of .the final judgment in 
said receivership is the sole property of the Massachusetts Bonding & 
Insurance Company" under the provision of paragraph (19) of said judg- 
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ment above quoted. Notice of the motion was duly served on the Univer- 
sity of North Carolina and Mecklenburg County. The respondents 
answered. Each respondent pleaded the invalidity of paragraph (19) of 
said judgment for want of jurisdiction in  the court to enter the same. 
The University further asserted its right to the sum of $5,040.75 held by 
the clerk under the law of escheats, and the County claimed the right to 
$8,917.07, "being all of the assets and funds remaining in said receiver- 
ship." I t s  claim is bottomed on the provisions of X. C. Const., Art. IX, 
sec. 5, and G.S. 115-179, 183. 

The court below, upon hearing said motion, adjudged tha t  paragraph 
(19) of the said final judgment "is null and void and of no effect, and 
that  the said court was without authority to make such order as set forth 
in said paragraph 19." I t  further ordered that  the clerk forthwith pay 
to the University the sum of $6,058.24 and to the treasurer of Mecklen- 
burg County $2,858.83, the total of said sums being the balance of the 
original fund paid into the office of the  clerk of the Superior Court by 
appellant herein, found to be now remaining in the hands of the clerk and 
"not claimed or demanded by the parties entitled thereto for more than 
five years after the same became due." Defendant Bonding Company 
excepted and appealed. 

J .  F .  Flowers for Massachuetts Bonding & Insurance Company ,  ap- 
pellant. 

Attorney-General M c N u l l a n  and Raymond C .  Maxwell ,  Special Assist- 
ant to the Attorney-General,  for Universi ty  of N o r t h  Carolina, appellee. 

Taliaferro, Clarkson & Grier and W i l l i a m  E. Poe for Mecklenburg 
County ,  appellee. 

BARNHILL, J. This appeal poses for decision only one question, to wit : 
Was the Superior Court judge vested with authority to enter the adjudi- 
cation contained in paragraph (19) of the final judgment herein entered 
15 September 1936 2 

I f  the court was without authority, its judgment as contained in said 
paragraph is void and of no effect. A lack of jurisdiction or power in 
the court e n t ~ r i n g  a judgment always avoids the judgment, Clark v. 
Homcs,  189 N.C. 703, 128 S.E. 20;  Boone 2,. Sparrow,  ante, p. 396, and 
a void judgment may he attacked whenever and wherever i t  is asserted, 
without any special plea. Nonroe z. Siven ,  221 N.C. 362, 20 S.E. 2d 311 ; 
M c R a r y  v .  M c R n r y ,  228 N.C. 714, 47 S.E. 2d 27;  H i g h  v. Pearce, 220 
N.C. 266, 17  S.E. 2d 108;  J fcCune  I?. JIanufacturing Co., 217 X.C. 351, 
8 S.E. 2d 219; Boone v. Spairow,  supra. 

So then, there is no question but that  the respondents may assail para- 
graph (19) of the final judgment herein as a nullity for want of jurisdic- 
tion of the judge to grant  the relief therein attempted. 
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The contention is advanced that  the final judgment is a consent judg- 
ment. I t  does recite a proposed settlement and the consent of the re- 
spondent University. Even so, on the question here presented, it is 
immaterial whether i t  mas or was not entered by consent. I f  the court 
was without jurisdiction of the subject matter in the first instance, the 
consent of the parties adds nothing to the force anti effect of the judg- 
ment, for jurisdiction of the subject matter cannot be conferred by con- 
sent of the parties. X c R a r y  u. i l i c R a r y ,  supra;  Becives c. Xi11 CO., 216 
N.C. 462, 5 S.E. 2d 305; High I). Pearce,  supra;  J l cCzme  c. X a n u f a c -  
turing Co., supra.  The provision must stand or fall on the authority or 
want of authority of the judge to insert i t  as a part  of the final judgnlent. 

On this question the re~pondents contend the adjudication constitutes 
a n  attempt on the part  of the court to enter an anticipatory judgment 
settling rights that  might accrue a t  some time in tlic future upon a state 
of facts which had not arisen when the ,judgment wss entered and might 
never arise in the future. I f  their premise is sound, their conclusion that  
the judgment is void is well founded and must be sustained. 

On  the other hand, the appellant Bonding Company contends that  the 
subject matter under consideration was the settlement of its liability as 
surety upon the performance bonds of the former c k r k  and the question 
immediately a t  issue was the amount to  be paid by i t  in settlement of its 
liability and the conditions upon which it should pay the sum agreed into 
the office of the clerk of the Superior Court. The judgment fixed the 
amount to be paid and paragraph ( 1 9 )  decreed the conditions upon which 
it was to be paid. These were matters clearly within the jurisdiction of 
the court. S o  i t  asserts. 

We are constrained to concur in the view of the appellant. While the 
record is not entirely clear on that  point, i t  seems the court allowed all 
claims as they appeared on the books and records of the former clerk 
(including claims not filed with the receiver) except such as were ex- 
pressly rejected or denied by the judgment entered. I t  is a matter of 
common knowledge, a t  least among lawyers and judges, that  many small 
amounts of money from rarious sources come into the hands of the clerks 
of the Superior Court for the use of various and sundry persons who 
never appear and claim what is theirs. The Bonding Company was will- 
ing to pay into the office of the clerk of the court a sum sufficient to meet 
the liability of its principal for the payment of the several amounts which 
might in fact be claimed by those for whose use and benefit they were 
held. I t  was unwilling to  pay any amount which would eventually 
escheat to the University or revert to the school fund. The receiver was 
unwilling to agree to the deposit of any amount less than that  required 
to discharge the liabilities of the former clerk as discalosed by his records. 
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I t  is apparent this was the situation which faced the parties as they 
sought a basis of settlement satisfactory to all. 

The problem could have been solved by the adoption of any one of 
several plans. Fo r  instance, the money could hare  been deposited in  
escrow to be withdrawn as and when claimants actually appeared and 
demanded the amounts due them, or i t  could haye been stipulated that  the 
Bonding Company should pay claims as and when they were duly ap- 
proved by the receiver or the clerk. The plan adopted was the simplest 
and most direct approach to the settlement of the problem presented. 

The court recognized the merit of the contention of the Bonding Com- 
pany in respect to the payment of amounts which might never be claimed 
by those to whom they were due. At  the same time it deemed i t  impera- 
tive that all claimants who might appear and claim funds held to their 
use by the clerk should be protected, on a basis of equality, within the 
limits of the total amount agreed to be paid. I t  should not be a case of 
first come, first served, and the devil take the hindermost. I t  therefore 
required the payment of the total sum agreed upon but attached to the 
payment the conditions set forth in paragraph (19) .  This constituted 
a payment on condition. I n  effect, i t  was a payment in escrow, the suc- 
cessor clerk being the depositee with instructions to expend the fund in  
the payment of such of the judgment creditors in whose favor judgments 
were entered against the former clerk and his surety as might appear and 
claim the several amounts adjudged to be due then], a i d  then to return 
the balance, if any, to the defendant bonding company, depositor. 

We are unable to perceive any reason why this mas not permissible and 
well within the authority of the trial judge. The liability of the bonding 
company was the primary subject matter of the action instituted by the re- 
ceiver against the former clerk and his surety. I t  callnot be gainsaid that  
the judge had the power to authorize and approve a compromise settle- 
ment of that  liability. Neither may it be denied, as we riew it, that  lie 
had the power to attach to the payment such conditions and stipulations 
as to him seemed  vise under the circuinstanc.es tlien existing. H e  had 
jurisdiction both of the parties and of the subject matter of the action. 
His  judgment was confined to a disposition of the subject matter as i t  
affected the rights of the parties over whoni he had acquired jurisdiction. 

A t  the time the judgment was signed, the fuilds in ah ich  the respond- 
ents may have had a contingent interest had been pilfered. As to such 
funds, the former clerk was in default. Hence the judgment entered 
deprived the respondents of no right either rested or contingent. Their 
rights, if any, must attach to the fund paid in by the appellant. Since 
the fund was paid under valid conditions imposed by the provisions of 
paragraph (19), neither respondent has acquired any interest in any 
par t  thereof. 
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I t  was suggested in the argument here that the judgment fails to stipu- 
late the time when the right of reversion to the appellant shall accrue. 
But under these circumstances the law would require the appellant to 
allow a reasonable time for the several claimants to rrppear and claim the 
several amounts due them. I t  has waited more than fifteen years and 
until the individual judgments are barred by the statute of limitations, 
C.S. 1-47. I t  cannot be said that it has acted with undue haste in assert- 
ing its right to the balance now remaining in the hands of the clerk. 

For the reasons stated, the judgment entered is 
Reversed. 

OSBORNE ECKARD v. THURMAN R. JOHNSON AND RAYMOND W. JOHN- 
SON T/A JOHNSON BROTHERS TRUCKING C'O., AND HARVEY C. 
BRADY. 

(Filed 7 May, 1952.) 

Carriers § 5: Master and Servant @ 13, S2b: Automobiles 8 H L L e s s e e  
of tivck for trip in interstate commerce may not be held liable for acci- 
dent occurring after truck had been returned to less,or's place of business. 

Where the evidence discloses that the trip in inrerstate commerce for 
which a truck mas leased had been completed and the truck returned empty 
to the lessor, and that the injury in suit occurred thereafter while lessor 
was on a trip to lessee's place of business to deliver the freight bill and 
collect his compensation; held: The interstate carriage for which lessee's 
franchise was necessary had terminated and the use of the truck for the 
trip in question was not required, and therefore lessee may not be held 
responsible under the doctrine of respondeat euperior. 

APPEAL by plaintiff from Burgwyn, Special Judge, Extra Civil Term, 
1952. of MECKLENI~URG. NO error. 

This was an action to recover damages for a personal injury alleged to 
have been caused by the negligence of the  defendant^. 

The plaintiff alleged that while he was at  work near the highway be- 
tween Conover and Hickory he was struck and injuwd by one of the rear 
dual wheels of defendant Brady's motor truck. I t  was alleged that the 
wheel came off while the truck was being driven along the highway by 
defendant Brady, that this was due to the negligent manner in which the 
wheel had been put on and secured, and that at  the time defendant Brady 
was agent and &nployee of his codefendants Johnson and acting within 
the scope of his employment. 

Defendant Brady did not answer and did not appeal from the judg- 
ment on the verdict fixing him with damages for pltiintiff's injury. 

As to the liability of the defendants Johnson, the court submitted the 
following issue : "2. On the occasion in question was the defendant Brady 
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the agent of defendants Thurman R. Johnson and Raymond W. Johnson 
and acting within the scope of his employment." To this issue the jury 
for their verdict answered, "No." 

From judgment that plaintiff recover nothing from defendants John- 
son, the plaintiff appealed. 

G. T. Carsulell and  Shannonhouse ,  Bell  & H o r n  for plaint i f f ,  appellant.  
McDougle ,  E r v i n ,  Horack  & S n e p p  fov defendants ,  appellees. 

DEVIN, C. J. Plaintiff's appeal brings up for decision the question of 
the liability of the defendants Johnson for the injury sustained by the 
plaintiff as result of the negligence of defendant Brady. There was no 
controversy as to the material facts. At the time of the transactions 
herein complained of the defendants Johnson, residents of Elkin in Surry 
County, were engaged in business as carriers of freight by motor trucks 
and were duly licensed as interstate carriers by the Interstate Commerce 
Commission. They also maintained a warehouse and office in Hickory. 

The defendant Brady was a resident of Conover in Catawba County, 
self-employed, and owned a ton and a half Chevrolet truck. His  driver 
was one Gene Hester. Brady had no permit for interstate hauling. 

On 25 September, 1947, defendants Johnson engaged defendant Brady 
to haul a truck load of furniture from Conover to Richmond, Virginia, 
and entered into a trip-lease agreement whereby the truck of Brady 
driven by Hester was enabled to transport the shipment of furniture in 
interstate commerce under the license of defendants Johnson. By this 
lease agreement it was stipulated that Brady agreed to furnish the truck 
and bear the expense of the operation in consideration of 50% of gross 
freight to be paid by the Johnsons. I n  addition the lease contained these 
pertinent provisions: "2. This lease is made for the purpose of moving 
one lot of freight from Conover, North Carolina, to Richmond, Virginia. 
. . . 3. This lease becomes effective September 25, 1947, and terminates 
upon completion of delivery to the consignee of the freight at  final desti- 
nation. . . . 7. During the effective period of the lease, the possession and 
control of the leased equipment shall be entirely vested in the party of the 
second part (Johnson), and the said party of the second part will have 
complete supervision of the operation. Public liability, property damage 
insurance and cargo insurance are provided under blanket policies. For  
the duration of this lease, the drivers shall be deemed to be in the employ- 
ment of the party of the second part." 

According to the testimony of Brady, offered by plaintiff, the delivery 
of the freight to the consignee was completed by Brady's driver and the 
truck returned empty to Conover. Brady's driver was under instruction 
to secure a return load if possible, but this was not done on this occasion. 
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The truck was returned to Brady in Conover 27 September, but Brady 
did not recall whether it came the night before or that morning. He  said 
the truck may have been there 8 to 18 hours, when he, Brady, undertook 
to  drive the truck to Hickory. It was on this trip to Hickory that the 
wheel came off and injured the plaintiff. Brady testified he went to 
Hickory to collect his pay for the trip and to check the freight bill, that 
he had on occasion sent freight bills by mail. There was no provision in 
the lease agreement requiring Brady to chive the truck to Hickory, nor 
was there request from defendants Johnson that he do so. Brady had 
previously leased his truck to the Johnsons for numerous other inter- 
state trips. 

The plaintiff bases his right to recover against defendants Johnson on 
the ground that when these defendants leased Brady's truck and used it 
under their Interstate Commerce Commission license to haul freight in " 
interstate commerce, they could not avoid liability fcr the negligence of 
the driver of the leased truck, even after delivery and on return trip, until 
the truck returned to its point of origin and the interstate transaction was 
completed, which included the return of the freight bill to defendants 
Johnson in Hickory. Plaintiff embodied this view in appropriate prayers 
for instruction based on Brown v. Truck Lines, 227 N.C. 299, 42 S.E. 2d 
71, and Hodges 1.. Johnson, 52 F. Sup. 488. Pressing this view of the 
legal consequence of the trip-lease transaction, plaintiff requested the 
court to charge the jury as follows: "If you find from the evidence and 
by its greater weight that on the occasion in question defendant Harvey 
C. Brady, in returning the freight bills to the 1Iickor;y terminal of John- 
son Bros. Trucking Company, was performing a necessary function as a 
part of an interstate haul to Richmond, Virginia, which he was making 
for the defendants Johnson under their Interstate Commerce Commission 
permit, then it would be your duty to answer the second issue yes." 

The court did not charge in the language requested, but did charge the 
jury that before they could answer the issue "Yes" they must find from 
the evidence and by its greater weight that Brady was at  the time of the 
injury the agent and employee of defendants Johnson, and that Brady's 
action in driving the truck was done in the prosecution of the business of 
the Johnsons, and that the act was connected with some mission or the 
performance of some service for the Johnsons, and was necessary to 
complete the purpose of his employment and so intended. The jury 
answered the issue "No." 

I f  we accept the plaintiff's view that the legal effect of the trip-lease 
agreement was to constitute Brady the agent and employee of defendants 
Johnson not only for the haul to Richmond, but also for the return jour- 
ney to Conover, notwithstanding the provision in the lease that it termi- 
nated upon completion of delivery to consignee at  final destination, the 
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determinative question still remains whether in subsequently driving the 
truck to Hickory to collect his pay and check freight bill Brady continued 
to occupy the relationship of employee of defendants Johnson and was 
acting in the scope of that  employment. Was the interstate t r ip  complete 
and the employment ended, or  did the trip-lease agreement extend the 
employment to include driving to  Hickory for the collection of pay and 
the delivery of freight bills? 

I n  Brown v. Truck Lines, supra, the facts were that  under the terms of 
a similar trip-lease agreement Brown, the driver of the leased truck, was 
injured and killed while en route to deliver the freight to the consignee. 
I t  was held that for  the purpose of that  t r ip  Brown was the employee of 
the lessee, and that  his dependents were entitled to compensation under 
the Workmen's Compensation ,4ct. I n  the opinion this Court cited the 
case of Hodges v. Johnson, 52 F. 2d 488, in which i t  was held that  under 
a similar trip-lease agreement the relationship of employer and employee 
continued during the return trip, and that  the lessee was liable for in jury  
caused by the negligence of the driver of the truck. 

The plaintiff excepted to the refusal of the court to hold that  Brady 
at the time of the injury complained of, as an  independent contractor, 
was employed by defendants Johnson under their Interstate Commerce 
Commission license to carry on an  activity involving unreasonable risk of 
ha rm to others, which could only be carried on under the franchise 
granted, and that  this imposed liability on the employer for the negligence 
of the contractor employed to carry on this activity (Restatement Law of 
Torts, sec. 428). Plaintiff also excepted to the court's refusal to submit 
a n  issue embodying this view. But  we do not think this principle of law 
is applicable here. The  injury complained of did not occur while goods 
were being transported in Brady's truck in interstate commerce under 
Johnson's franchise. The in jury  was sustained while Brady was driving 
the empty truck along a North Carolina Highway some time after the 
freight had been delivered and the truck returned to the place of origin. 
Costello v. Smith, 179 F.  Supp. 715 (718). Nor should the Court charac- 
terize the driving of an empty ton and a half truck along the highway as 
a n  activity involving unusual or unreasonable risk of harm to others. 

The principle is firmly established that when a common carrier of 
freight by motor vehicles in interstate commerce lends the protection of 
his franchise to the vehicle of an independent contractor for a specified 
carriage, he may not be permitted to avoid responsibility for injuries 
resulting from the performance of the delegated authority. But  this 
principle may not be extended to impose liability for the negligence of an  
independent contractor after the reason for the rule has ceased to exist. 
Brown v. Truck Lines, supra; Wood v. Miller, 226 N.C. 567, 39 S.E. 2d 
608; Motor Lines v. Johnson, 231 N.C. 367, 57 S.E. 2d 388; Roth v. 
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McCord, 232 N.C. 678, 62 S.E. 2d 64; Costello v. Smilh ,  supra; Virgil  
v. Riss h Co,., 241 S.W. 2d 96; Cotton v. Ship-By-YrucE Co., 337 Mo. 
270. 

Except as modified by the trip-lease agreement under the Interstate 
Commerce Commission regulations as set out in the record, the relation- 
ship of Rrady to Johnson was always that of an independent contractor. 
Jones v. Tobacco Co., 231 N.C. 336, 56 S.E. 2d 598; Wood v. Miller, 
supra; Hayes v. Elon College, 224 N.C. 11, 29 S.E. !2d 137. 

Brady's truck, for the purpose of the interstate transportation, was by 
virtue of the trip-lease agreement under the supervision and control of 
the interstate franchise carrier. Brady's relation to the transaction dur- 
ing this period ceased to be that of an independent contractor and became 
that of a servant or employee of the defendant, for the reason that Brady 
could only operate in interstate transportation under the authority of 
the interstate franchise carrier, and the Johnsons could not escape lia- 
bility by engaging an independent contractor to carry on this activity for 
them. For injury to third persons caused by the negligence of the driver 
of the leased truck, during the period of the lease, t'he franchise carrier 
which authorized the activity of the truck could not avoid liability. By 
virtue of the lease agreement, for the designated p r iod ,  the truck re- 
mained under the supervision and control of the lessee for the limited 
purpose of safety to the public and safe delivery of the shipment. Virgil  
v. Riss & Co., supra. 

While the lease agreement provided only for tritnsportation of the 
cargo from Conover to Richmond, the plaintiff urg3s the view that its 
scope was not limited by the delivery of the goods in Richmond as i t  was 
in the contemplation of the parties to the lease that the truck would 
necessarily have to be returned to Brady at Conover before the trans- 
action could be regarded as finished. This was the view of the Supreme 
Court of Missouri in Cotton v. Ship-By-Truck Co., 337 Mo. 270, where 
it was held that the liability of the lessee did not end with the completion 
of the journey. IIodges v. Johnson, 52 F. 2d 488. 

I n  Costello v. Smi th ,  179 F. Supp. 715, it was held that the franchise 
carrier lessee was not liable for an injury caused by the driver of the 
leased truck on the return trip, but it will be noted that the lease in that 
case specifically provided that upon discharge of the load at  destination 
the lessee would immediately "deliver said vehicular equipment into the 
possession of the lessor or its agent a t  the point of discharge and all obli- 
gations and responsibilities of the lessee under the terms of this lease 
shall immediately cease." 

I f  Brady's driver Eugene Hester had been able to secure a return load, 
admittedly his agency and employment by defendants Johnson would 
have ended. Brady was Johnson's employee only for the purpose of the 
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interstate transportation. H i s  employment and authority to  bind John- 
son expired with the accomplishment of that  purpose. 

Whether the lease terminated a t  Richmond or Conover, i t  is apparent 
tha t  the t r ip  contemplated by the lease had come to an  end when the 
driver of the leased truck having delivered the cargo to the consignee 
returned the empty truck to the point of origin in Conover. Johnson's 
right of control or supervision of the transportation of the truck had 
ceased. The  interstate carriage for which Johnson's franchise was neces- 
sary was ended. At the time of the plaintiff's in jury  Brady was using the 
truck for a t r ip  to Hickory to receive his pay and check freight bills. We 
perceive no valid ground for holding that  the relationship which the lam 
created for the Virginia t r ip  by the use of Johnson's permit continued 
thereafter to characterize Brady's activity on this t r ip  to Hickory. H i s  
t r i p  to Hickory to check the freight bill and collect his pay was in his 
own interest rather than in the serrice of Johnson. Fo r  this purpose the 
use of the truck was not required. 

There was no controversy as to the essential facts. The verdict of the 
jury  on the issue submitted, to the effect that  on the occasion of plaintiff's 
in jury  Brady was not engaged in the performance of a service or mission 
for  defendants Johnson, decided what the court might well have deter- 
mined by sustaining defendants Johnson's motion for nonsuit, or by a 
peremptory instruction. I n  any event no legal harm has resulted to the 
plaintiff from the ruling of the court below. The action of the court in 
leaving the matter to the jury in the form submitted was the most the 
plaintiff could ask. H e  cannot now complain that  the court failed to 
give a more peremptory instruction in  his favor. I n  this view the exccp- 
tions to the charge brought forward in  plaintiff's assignments of error 
cannot be sustained. 

Plaintiff's recovery for his in jury  as against defendant Brady was not 
controverted, but his effort to establish liability therefor on the part  of 
defendants Johnson must be held to have been precluded by the verdict 
and judgment. The result will not be disturbed. 

N o  error. 
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JOHN B. HILLEY v. BLUE RIDGE INSURANCE COMP.ANY, A CORPORATIOK. 

(Filed 7 May, 1952.) 

1. Contracts 8: Insurance 8 lSa- 
Where the agreements of the parties are in writing and are clear and 

unambiguous, the legal effect of the writings is a question of law for the 
court and not for the jury. 

2. Insurance 88 4336, 44d-Breach of subrogation agreement by insured 
held to preclude recovery on collision policy. 

Insured's car was struck by a locomotive a t  a grade crossing. The policy 
of collision insurance in suit provided that upon pay.ment of loss, insurer 
should be subrogated to the rights of insured against any third party, and 
that insured should do nothing after loss to prejudice such rights. Before 
payment of loss by insurer, insured paid the railroad company for damage 
to the engine and executed a release of any rights insured might have had 
against the railroad company. Held:  The breach of the subrogation pro- 
visions of the policy, established by unambiguous w.ritings, precludes in- 
sured from maintaining an action against insurer for the loss, and insurer's 
motion to nonsuit should hare been allowed. 

APPEAL by defendant from Godwin, A'pecial Judge, a t  October Civil 
Term, 1951, of GASTON. 

Civil action to recover on policy of automobile insurance against loss 
by collision. 

l'laintiff alleges in his complaint, substantially, theaie facts : 
3 .  That  on 20 October, 1949, and in consideration of certain premium 

paid it, defendant, Blue Ridge Insurance Company, a corporation, issued 
to him, the plaintiff, John 13. Hilley, of Gastonia, North Carolina, a 
certain policy of insurance, i n  which i t  insured him against any loss o r  
damage to his 1949 model tudor Mercury automot~ile, motor number 
9CM-264860, caused by collision of i t  with another object, to  the amount 
of actual cash value in excess of $75.00-occurring during the period from 
14 October, 1949, to  14  July,  1951. 

2. That  on 21  January ,  1951, about 7 o'clock p.m. plaintiff delivered 
his said automobile into the custody of one Tillman Yearwood, with 
express permission to operate it, and that  about 10  :30 p.m., as Yearwood 
"was attempting to cross the Southern Railroad main mack in the town of 
Lowell, North Carolina, a fast t rain ran  into and completely demolished" 
the automobile,-by reason of which plaintiff sustained loss in certain 
amount. 

3. That  plaintiff gare  to defendant due notice of the collision, and, on 
23 March, 1951, defendant denied liability, and this action is commenced 
within twelve months of the date of loss and damage to plaintiff as stated. 

Defendant, answering, admitted (1 )  the issuance of the policy of insur- 
ance subject to all the terms and conditions therein contained, (2 )  that  
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same was in effect on the date alleged, 21 January, 1951, and (3)  that 
plaintiff gave notice of the collision, and filed proof of loss and commenced 
this action within twelve months from the date of the loss, but denied all 
other allegations of the complaint; expressly denying that damage to 
plaintiff's automobile was caused by accidental means. 

And for a further answer and defense, defendant avers: 
"1. That the contract of insurance between plaintiff and defendant 

contained the following provisions: 'In the event of any payment under 
this policy, the company shall be subrogated to all the insured's rights of 
recovery therefor against any person or organization and the insured shall 
execute and deliver instruments and papers and do whatever else is neces- 
sary to secure such rights. The insured shall do nothing after loss to 
prejudice such rights.' 

"2. That on January 24, 1951 the plaintiff admitted to the Southern 
Railroad Company his liability for the damage done its engine in the 
collision with the plaintiff's car, and paid to said company the sum of 
$157.50. And on said date the plaintiff executed to the Southern Railroad 
Company a full release of any claim he had against said company for 
damages to his car arising out of the collision between his car and the 
railroad engine. 

"3. That the admission of liability by the plaintiff, and his release of 
the Southern Railroad Company from any claim existing in his favor 
against said company for damage to his automobile, violated the terms 
and conditions of his insurance contract with the defendant and preju- 
diced and defeated this defendant's right of subrogation for any payment 
required to be made by it under the terms of its insurance contract with 
the plaintiff, and said facts are hereby pleaded in bar of any recovery by 
the plaintiff in this action. 

"4. (Not now pertinent) ." 
Upon the trial in Superior Court plaintiff offered evidence relating to 

the circumstances leading up to and surrounding collision, and to inci- 
dents following, tending to show this narratire: 

On 21 January, 1951, Tillman G. Yearwood, accompanied by plaintiff, 
mas driving plaintiff's car in South Carolina and had a wreck,-doing 
some small damage to the car. After the wreck, they came home. Year- 
wood asked plaintiff if he could use the car, and plaintiff gave him per- 
mission. .lbout 8 3 0  on night of that date, Yearwood and one Rouser 
Dewey Darnel1 got together. They went down to Lowell, where, as 
Yearwood testified, "I was supposed to meet a person." Yearwood was 
driving plaintiff's car, and Darnel1 driving his own car. They drove 
across the tracks, turned the cars around and parked 25 or 50 feet from, 
and heading toward the tracks, and the town of Lowell. I t  was then about 
8:30. They took a drink, and while they were sitting there parked, five 
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boys came by, and talked to them, about five minutes. Darnell left "at 
about a quarter until ten." 

Yearwood testified, "Darnell left and I sat there about an hour and a 
half. I started rolling off in the car, and I rolled on down to the railroad. 
When I mashed the gas for the car to go, it wouldn't go. The motor was 
dead, and I looked up and saw this train to my left. I jumped out of 
the car just before the train hit it, and the steam b!ew on my clothes." 
And, later in his testimony Yearwood said: "I got up a little speed to 
pull out of the gully, and then took my foot off the gas, and the car rolled 
and stopped on the railroad track. I didn't put on brakes at  any time. 
The car was free wheeling." A colored man came along "about that 
time," and Yearwood asked to be taken to Gastonia. There he met Dar- 
nell, who told him "to go on back down there, as they would be hunting 
for somebody." Yearwood testified, "I went back down, and they got me 
and locked me up." Darnell "put up his bond" for driving drunk. Plain- 
tiff Hilley was told about 3 :30 the next morning that his car had been 
destroyed at the railroad crossing. 

Plaintiff, who worked for a motor line, then made a run to New York 
on the truck which he drove, and on his return he war3 stopped by a State 
patrolman who was accompanied by Captain Brown, of the Southern 
Railway Company. Captain Brown then told plaintiff that he had five 
affidavits from fire boys who saw Houser Darnel1 push the car on the 
tracks ; and that plaintiff could come over to Charlotte, if he wanted to, 
and see if they could get "this thing settled," since, he said, Yearwood was 
drunk. Plaintiff went to Charlotte that night with Darnell and Year- 
wood. Plaintiff testified: "When I talked to Captain Brown in Char- 
lotte, he accused Pearwood and Darnel1 of placing my car on the railroad 
tracks. They both denied this. After I heard that accusation and heard 
them deny it I then paid the Southern Railway $157.50 for damage done 
to their engine at  the time my car was destroyed. At the same time I 
signed a release to the Southern Railway Company, releasing them from 
any claim which I might have against them for damages for destroying 
my car." Plaintiff identified the release signed by him, and by Darnell 
and Yearwood, and it was read into the evidence. 

The plaintiff continued: "I never did bring suit against the Southern 
Railway Company for tearing up my car . . . At the time I signed the 
release with the Southern Railway Company, I krLew that I couldn't 
thereafter sue them for running over my car. I knew the release was the 
end of any claim 1 had or might have against Southern Railway. When I 
paid the $157.50 1 didn't feel like it was my fault that the engine was dam- 
aged, but I paid them because of the way it was put to me, since I hadn't 
done any wrong at that time . . . I can be scared into anything. Nobody 
accused me of doing anything wrong. After I signed this release and 
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after I paid this money, I then made a claim on the insurance company." 
Plaintiff also testified, "I read that release that I signed." And plaintiff 
also testified: "He (referring to Captain Brown) said if I signed the 
release, they would drop the matter where it was." 

Plaintiff also introduced in evidence the policy of insurance, "Master 
Policy Number N C F-1" containing provision for "Collision or Upset" 
coverage for "direct and accidental loss of or damage to the automobile 
caused by collision of the automobile with another object or by upset of 
the automobile, but only for the amount of each such loss in excess of 
the deductible amount, if any, stated in the declarations as applicable 
hereto," and showing the amount deductible to be $75.00; and also con- 
taining "Conditions of Master Policy," among which is No. 9 entitled 
"Subrogation" in words identical with those set out in paragraph 1 of 
defendant's further answer and defense as hereinabove recited. 

At the conclusion of the evidence for plaintiff, defendant moved for 
judgment as of nonsuit. Motion was denied and defendant excepted. 

These issues were thereupon submitted to and answered by the jury 
as shown : 

"1. Did the defendant issue and deliver to the plaintiff its policy of 
insurance insuring the plaintiff against loss by collision to his 1949 model 
Mercury automobile, as alleged in the complaint ? Answer : Yes. 

"2. I f  so, was said policy of insurance in force and effect on January 
21, 1951 ? Answer : Yes. 

"3. Was the plaintiff's automobile damaged by accidental means by 
collision with a train of the Southern Railroad Company on January 21, 
1951, as alleged in the complaint? Answer: Yes. 

"4. Did the plaintiff pay to the said Railroad Company $157.50 as 
damage to the train and execute and deliver to the Railroad Company a 
release of liability for damage to his automobile resulting from said col- 
lision, as alleged in the Answer? Answer : Yes. 

"5. I f  so, did such acts and conduct of the plaintiff constitute a breach 
of his contract of insurance and prejudice the subrogation rights of the 
insurer, as alleged in the Answer? Answer : NO. 

('6. What amount, if anything, is the plaintiff entitled to recover of the 
defendant ? Answer : $1,450.00." 

From judgment signed in accordance with the verdict, defendant ap- 
peals to Supreme Court, and assigns error. 

F r a n k  P. Cooke and  R. R. F r i d a y  for p l a i n t i f ,  appellee.  
Horace K e n n e d y  for de fendan t ,  appel lant .  

WIXBORNE, J. The sole question presented on this appeal is based 
upon exception by defendant to the ruling of the trial court in overruling 
its motion for judgment as of nonsuit. 
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Defendant contends, and we hold properly so, that  since the terms of 
the policy of insurance, and of the release given by plaintiff to Southern 
Railway Company are in writing, and free from aml~iguity, and are in 
evidence, the ascertainment of their meaning and efft:ct is for the court 
and not for the jury. 

The terms of the condition of the policy relating to subrogation are 
clear, and speak for themselves. Likewise the terms of the release are 
clear, and speak for themselves. Brock v. Porter, 2213 N.C. 28, 16 S.E. 
2d 410. Hence the ascertainment of their meaning and effect is for the 
court, and not for the jury. Young v. Jt$reys, 20 N.C. 357; Patton v. 
Lumber CQ., 179 N.C. 103, 101 S.E. 613; Drake v. ilsheville, 194 N.C. 
6,138 S.E. 343. 

One of the conditions on which the policy of insurance here involved 
was issued provides that "in the event of any paymenl; under this policy, 
the company shall be subrogated to all the insured's rights of recovery 
therefor against any person or organization and the insured shall execute 
and deliver instruments and papers and do whatever else is necessary to 
secure such rights," and that  "the insured shall do nothing after loss to 
prejudice such rights." 

This clearly and expressly gave to the insurance company right of 
subrogation-and obligated the insured, the plaintiff, to secure to i t  such 
right, and to do nothing after loss to prejudice such rights. 

O n  the other hand, the terms of the release read as follows : 
"I, J. B. Hilley, H. D. Darnell and T. G. Yearwood of Gastonia, North 

Carolina, in consideration of the payment to me/us by Southern Railway 
Cornpany of the sum of One Dollar ($1.00) and other valuable consid- 
erations, the receipt of which is hereby acknowledged, hereby releaee and 
forever discharge the said Southern Railway Company from any and all 
claims, demands, actions, or causes of actions of any kind whatsoever 
which I/we have or could hereafter have on account of, arising out of, or  
in connection with, personal injuries and property damages a t  or near 
Lowell, North Carolina, on or about the 21st day of January,  1951. 
This release is fully understood by me/us and constitutes the entire agree- 
ment between the parties hereto and is executed solely for the considera- 
tion above expressed without any other representation, promise or agree- 
ment of any kind whatsoever." 

Thus it appears that plaintiff has released and discharged the railway 
company ('from any and all claims, demands, actions, or causes of actions 
of any kind . . . arising out of or  in connection with . . . property 
damages" a t  time and place in question. 

And in this connection this Court, in opinion by Barnhill, J., in Ins. 
Co. v. illofor Lines, Inc., 225 N.C. 588, 35 S.E. 2d 879, in  keeping with 
prior decisions, declared : "When property upon which there is insurance 
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is  damaged or destroyed by the negligent act of another, the right of 
action accruing to the injured party is for an indivisible wrong,-and 
a single wrong gives rise to a single indivisible cause of action . . . The 
whole claim must be adjudicated in one action . . . The cause of action 
abides in the insured through whom the insurer, upon payment of the 
insurance, must work out his rights," citing Powell v. W a t e r  Co., 171 
N.C. 290, 88 S.E. 426; 1 Am. Ju r .  493. 

And i t  is a well established rule that  if an insured settles with or 
releases a wrongdoer from liability for a loss before payment of the loss 
has been made by the insurance company, the insurance company's right 
of subrogation against the wrongdoer is thereby destroyed. Appleman 
on Insurance Law and Practice, Vol. 6, p. 580, Sec. 4092. 

Hence plaintiff, in the present action, having released the railway com- 
pany from liability for the loss caused by the collision of its t rain and 
plaintiff's automobile, covered by the policy here involved, and before 
payment of loss by the insurance company, the insurance company's right 
of subrogation is destroyed. Hence, the condition as to subrogation as 
set forth in the policy has been breached. 

The question then arises as to the effect of such breach on right of 
plaintiff, the insured, to maintain against the insurance company an 
action on the policy for loss. 

While this question appears to be one of first impression in this State, 
we find that courts of other states, in well reasoned opinions, have passed 
upon the question, and that  tcxt writers have treated the subject. The 
purport of these is that where the insured releases his right of action 
against the vrongdoer before settlement with the insurer, that  release 
destroy?, by operation of law, his right of action on the policy. Farmer  
v. U n i o n  Ins .  Co., 146 Miss. 600, 111 So. 584; P a c k h a m  v. Fire Ins .  CO., 
91 Md. 515, 46 Atl. 1066; 50 L.R.A. 828, SO .lm. St. Rep. 461; A u t o  
O ~ u n ~ r s '  Protective E x c l t a n g ~  I - .  Ecluwrtls, S2 Ind.  App. 558, 136 N.E. 
577; Xnr,yland Motor C a r  Ins .  Po. v. 1Iagga1-d (Court  of Civil Appeals 
of Texas), 168 S.W. 1011; iSuperior Lloyd's of America c. Loan  Co. 
(1941) (Texas), 153 S.W. 2d 970; Remedial  S y s t e m  2;'. Ins .  Co., 227 Ky. 
652. 13  S.W. 2d 1005; B r o ~ u n  .c. Fire  171s. CO., 83 Vt. 161, 74 8. 1061, 
29 L.R.A. S . S .  698; Couch's Enc. of Insurance Law, Vol. 8, Sec. 2003, 
p. 6610; Appleman on Insurance Law and Practice, Vol. 6, Chap. 176, 
Sec. 4093, p. 587, and cases there cited; 20 Am. Jur. ,  Insurance, Sec. 
1344; Ann. 26 '1.L.R. 429, a t  432; Ann. 54 A.L.R. 1454, a t  1456. 

Hence we hold in the present action that, haring released the railway 
company, before defendant, the insurance company, had paid the loss, and 
thereby destroyed the insurance company's right of subrogation, the 
plaintiff destroyed his right to maintain an  action against the insurance 
company on the policy for the loss in question. 



550 I N  THE S U P R E M E  COURT. [235 

Therefore, motion of defendant for judgment as of nonsuit should have 
been sustained. 

Ixeversed. 

D. A. McDONALD, JR., v. DAN McCRUMMEN A X D  JOHN RlcCRUMRIEN. 

(Filed 7 May, 1952.) 
1. Trial 9 22a- 

The evidence must be considered in the light most :favorable to plaintiff 
on motion to nonsuit. 

2. Ejectment 8 l b  

In an action for the recovery of real property the burden is on plaintiff 
to make out a pvirtaa facie showing of title in himself, and he may not rely 
upon the weakness of defendant's title. 

In an action for the recovery of real property, plaintiff's evidence estab- 
lishing a State grant to a certain person and a subsequent deed from an- 
other person with the same surname to plaintiff's predecessor in title, with 
testimony only that the persons of the same surname were kin, is held 
insuacient to make out a prima facie title, since the chain of title is not 
connected to the grantee of the State grant, and defendant's motion to non- 
suit was properly allowed. 

APPEAL by plaintiff from Ilfoore, J., at  Norember C'ivil Term, 1951, of 
MOORE. 

Civil action for recovery of, and for removal of cloud upon title to, 
land in Moore County, N. C. 

Plaintiff alleges in his complaint : (1 )  That  he is the owner in posses- 
sion and entitled to possession of approximately 45 acres of land in 
Mineral Springs Township known as the "Murchison land," which was 
granted to Aaron Murchison by grant  recorded in grant  book 2, page 
1290. (2 )  That  defendants are attempting to trespr~ss upon said land, 
and to take possession thereof, and have unlawfully placed on record a 
pu~por t ed  grant  from the State of North Carolina, dated 22 March, 1941, 
which is a cloud upon plaintiff's title arid should be stricken from the 
record. 

Ilefendants, answering the complaint of plaintiff, a'jmit that the State 
granted some land in Moore County to  Aaron Murchison by grant  re- 
corded as alleged, but deny tha t  the land described therein is the same 
land as that  covered by the State grant  under which they claim, that  is, 
a grant  to Daniel C. McCrummen (the defendant Dan  McCrummen), 
dated 22 March, 1941 ; and they deny that  plaintiff is the owner in posses- 
sion and entitled to the land described in  the complaint. 
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And for further answer and defense, and an  affirmative cause of action, 
defendants aver:  ( 1 )  That  under and by virtue of the State grant  to 
Daniel C. McCrummen, as aforesaid, he became the legal owner of the 
land therein described, and, by virtue of a deed from him, dated 30 De- 
cember, 1941, to John McCrummen, the latter is now the owner in posses- 
sion and entitled to the possession of said land. (2 )  That  under said 
grant  and deed, as color of title, defendants have been in open, notorious 
and undisputed adverse possession under known and visible lines and 
boundaries, of the land therein described for more than seven years prior 
to the institution of this action, and, by virtue thereof defendant John 
McCrummen is now the owner of said land. 

When the case came on for tr ial  in Superior Court, plaintiff offered the 
following as evidence: (1)  Record of a grant from the State of Korth 
Carolina, recorded in book of grants 2, page 1290, dated 23 December, 
1852, purporting to grant  to Aaron Murchison forty-four acres of land 
in  Moore County, specifically described, entered 1 December, 1849. 

(2)  Deed from 0. B. Murchison to D. McDonald, dated 21 Febru- 
ary, 1920, registered 5 March, 1920, purporting to convey a certain 
specifically described tract of land, containing 30 acres, more or less, 
'(known as the Murchison tract of land." 

( 3 )  Judgment dated 16 April, 1948, entered in special proceeding for 
partition of lands of D. A. McDonald among his heirs, by terms of which 
there was allotted to -2lice Glenn Roberts the "twentieth parcel" described 
in  the petition. 

(4)  Deed from Mrs. ,\lice Glenn Roberts to D. ,I. XcDonald, Jr . ,  
dated 21 June, 1949, registered I1 July,  1949, purporting to convey the 
said "twentieth parcel" of land. 

Then plaintiff testified in pertinent part as follows: ". . . I am son of 
D. A. McDonald, Sr., who died December 8, 1931. ,2lice Glenn Roberts 
is my oldest sister. I know the tract of land known as the Murchison 
Tract. I know where it is located . . . (The witness points out to the 
court where the Aaron Murchison grant is located on the map) .  After 
my father's death I found this paper among his valuable papers . . . in 
my father's desk. I t  is in my father's handwriting . . . I found the 
iilstrument and the plot attached to it. (The  original was offered. Quit- 
claim deed from 0. B. Murchison to D. A. McDonald identified, marked 
Exhibit -1 for plaintiff, introduced and received in evidence). I know 
where the land is. I have been out to i t  and i t  is known as the Murchison 
Tract. I did not know old man Murchison. I do not know what kin 
0. B. Murchison was to A. A. Murchison; they were some of my own 
people, but I didn't know the kin . . . I had Mr. Paschal to survey it. 
Mr. Paschal is a surveyor in this county. . . . I went with him . . . No, 
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Sir, i t  is not farming land. I t  is all in woods. I saw pine timber on the 
land. There was no fence on i t  a t  all. KO plowed ground . . ." 

!L'he surveyor, Baxter W. Paschal, as witness for plaintiff, after counsel 
handed to him a map, testified: "This is the outline of the Aaron Mur- 
chison Grant . . . I surveyed i t  with Mr. McDonald. When we ran  the 
courses and distances we found all the old corners . . . The John  Mc- 
Crummen entry crossed into the Aaron Murchison matt . . . the land 
was woodland. Nobody was living on it and there were no fences on 
i t  . . ." 

.4t the close of plaintiff's evidence, motion of defendants for judgment 
as of nonsuit was sustained. And from judgment in accordance there- 
with, plaintiff appeals to Supreme Court and assigns error. 

1Y. Clement  Barre t t  and H.  F. Saawel l ,  Jr. ,  for plaint i f f ,  appel lant .  
Spence  & B o y e t t e  for defendants ,  appellees. 

WINRORNE, J. While appellant, the plaintiff, i n  brief filed on this 
appeal, states six questions as presented, the only assignment of error is 
based on exception to the ruling of the trial court in allowing motion for, 
and entering, judgment as of nonsuit. 

I n  considering such motion, the evidence offered by plaintiff is to be 
taken in  the light most favorable to him. When so considered, we are 
constrained to hold that the evidence offwed by plaintiff on the trial in 
Superior Court, as shown in the record on this appeal, fails to make out 
a p r i m a  facie showing of t i t k  in him. 

When in a n  action for the recovery of land, d e f e ~ d a n t  denies plain- 
tiff's title, an  issue of fact arises as to the title of plaintiff.-the burden 
being on plaintiff. Mortgage Corp .  v. Barco ,  218 N C. 154, 10 S.E. 2d 
642 ; S m i t h  v. Benson,  227 N.C. 56, 40 S.E. 2d 451 ; Locklccr~ 1 . .  Oxendine,  
233 N.C. 710, 65 S.E. 2d 673; W i l l i a m s  I ! .  Robertson a n f e ,  478. 

I n  such action the general rule is that  plaintiff must rely upon the 
strength of his own title, and not upon the weakness of that  of defendant. 
Love  a. Gates,  20 N.C. 498; S e w l i n  v. O s b o r n ~ ,  47 N.C. 163; S p i v e y  c. 
Jones ,  82 N.C. 179; K e e n  v. P a r k e r ,  217 N.C. 378, S S.E. 2d 209 ; S tewar t  
v. C a r y ,  220 N.C. 214, 17 S.E. 2d 29;  T.17i11iams 2.. Robertson,  nn te ,  478; 
M u r p h y  v. S m i t h ,  an te ,  455. 

This requirement may be met in various methods w'qich are specifically 
set forth in Mobley  a. GrifJin, 104 N.C'. 112, 10 S.E.  142. See also, 
among many others, these cases: P r e y a f t  v. Borrelso.a, 132 S . C .  250, 43 
S.E. 800; Moore v. X i l l e r ,  179 N.C. 396, 102 S.E. 62:'; S m i t h  v. Benson ,  
supra;  Loclrlear 11. Oxend ine ,  supra;  W i l l i a m s  v. Robertson, supra. 

I n  the Mobley  case, it  is said that  "the plaintiff m a j  safely rest his case 
upon showing such facts and such evidences of title as would establish 
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his right to recover, if no further testimony were offered. This pr ima  
facie showing of title may be made by either of several methods." These, 
in so f a r  as here pertinent, are : 

"1. H e  may offer a connected chain of title or  a grant  direct from the 
State to himself. . . . 

"3. H e  may show title out of the State by offering a grant  to a stranger, 
without connecting himself with it, and then offer proof of open, noto- 
rious, continuous adverse possession, under color of title in himself and 
those under whom he claims, for seven years before the action was 
brought ." 

And in this connection, i t  is appropriate to note that  in all actions 
involving title to real property, title is conclusively presumed to be out 
of the State unless i t  (the State) be a party to the action, G.S. 1-36, but 
"there is no presumption in favor of one party or the other, nor is a liti- 
gant seeking to recover land otherwise relieved of the burden of showing 
title in himself." Moore v. N i l l e r ,  supra;  S m i t h  v. Renson,  supra;  Lock -  
lear v. Oxcnd ine ,  supra;  W i l l i n m s  v. Robertson,  supra.  

I n  the light of these rules, since the evidence in the case in hand dis- - 
closes that the land in controversy is unoccupied woodland, plaintiff ap- 
parently has undertaken to make out title by showing State grant  for the 
land, and a connected chain of title from the State's grantee to the plain- 
tiff. Rut  the trouble with this effort is that  it  does not connect. The 
fact that  land was granted to a person named Aaron Murchison, and 
years later there is a deed from another named 0. B. Murchison, pur- 
porting to conrey the same land as that  to which the grant  relates, is not 
evidence from which i t  may be found that  the 0. B. Nurchison had 
acquired the title of Aaron Murchison. I t  may be that  0. B. Nurchison 
is the heir, or an  heir of the first, and as such could maintain an  action 
against a third party to recover the land, Lockleur  v. Oxend ine ,  supra,  
but the te~t imong of plaintiff is that  "I do not know what kin 0. B. Mur- 
chison was to A. -1. Murchison,--they were some of my  own people." 
Titles to land may not rest i n  so thin veil of uncertainty. 

Manifestly. this action has been prosecuted under misapprehension of 
applicable principles. The rules of evidence as to proof of matters of 
pedigree within the family are liberal. See Stansbury on North Carolina 
Evidence, Sec. 140, and cases cited. I f  proof be available plaintiff may 
yet make out a case of prima facie title in a new action. G.S. 1-25. 
Cravcr  r .  Spairgh,  227 X.C. 129, 41 S.E. 2d 82 ;  Locklear  v. Oxendine,  
supra.  

But  on this record, the judgment of nonsuit is 
Affirmed. 
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J. E. ALLEN v. JONAH ALLEN AND WIFE MABEL ALLEN, CURTIS ALLEN 
AND WIFE DOROTHY ALLEN, HERBERT SLLEN AND WIFE MARY LEE 
ALLEN. 

(Filed 7 May, 1962.) 

Appeal and Error 88 19,31g- 
Appeal from judgment of the Superior Conrt dismissing action in sum- 

mary ejectment for want of jurisdiction in the justice of the peace will be  
dismissed in the Supreme Court when the record fails to contain summons, 
pleadings or affidavit required by G.S. 42-28. 

APPEAL by plaintiff from Noore, J., Kovember Term, 1951, of MOORE. 
This is a summary proceeding in ejectment begun before a Justice of 

the Peace. Judgment was rendered 9 June, 1950, for the plaintiff. 
Defendants appealed to the Superior Court. 

On the trial in the Superior Court, after hearing the testimony of the 
plaintiff, the court held that the action involves title to real estate and 
the question of betterments, as set out in the answer of the defendants, 
and that the Justice of the Peace before whom the case was tried had no 
jurisdiction to try the same; that the relation of landlord and tenant 
does not exist between the plaintiff and the defenda:its; and that there 
is a fatal misjoinder of parties and causes of action as alleged by the 
defendants in their answer. 

*Judgment was entered dismissing the action. The plaintiff appeals and 
assigns error. 

Sen.well & Seawell for plaintiff, appellant. 
Spence d Boyette for defendants, appellees. 

DENNY, J. The affidavit, summons, and pleadings of the plaintiff are 
not set forth in the transcript of the record, docketed in this Court, as 
required by Rule 19, sec. 1, of our Rules of Practice, 221 N.C. at page 553, 
The pleadings are an essential part of the record in order that we may be 
advised as to the nature of the action or proceeding. Insurance Co. v. 
Bztllard, 207 N.C. 652, 178 S.E. 113. 

Moreover, in a summary proceeding in ejectment the "oath in writing," 
required by G.S. 42-28, must allege certain eseential facts in order to 
confer jurisdiction. Howell v. Branson, 226 N.C. 284, 37 S.E. 2d 687. 
Therefore, the omission of these essential parts of the transcript, as 
required by our Rules, is fatal to the appeal. Ericaon v. Em'cson, 226 
N.C. 474, 38 S.E. 2d 517; Washington County v. Land Co., 222 N.C. 637, 
24 S.E. 2d 338; Bank v. McCullers, 211 N.C. 327, 100 S.E. 217; Insur- 
ance Co. v. Bullard, supra; S. v. Lumber Co., 207 N.C. 47, 175 S.E. 713; 
Wteters v. Waters,  199 N.C. 667, 155 S.E. 564; Plott v. Construction Co., 
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198 N.C. 782, 153 S.E. 396; Schwarberg v. Howard, 197 N.C. 126, 147 
S.E. 741. "Fai lure to  send u p  necessary par t s  of the record proper  has 
uniformly resulted i n  dismissal of the  appeal." Goodman v. Goodman, 
208 N.C. 416, 181 S.E. 328; Payne v. B r ~ w n ,  205 N.C. 785, 172 S.E. 
348; Riggan I * .  Harrison, 203 N.C. 191, 165 S.E. 358; Pruitt v. Wood, 
199 N.C. 788,156 S.E. 126. 

Appeal  dismissed. 

STATE v. CLAUDE NEEDHAM. 

(Filed 21 May, 1952.) 

1. Criminal Law 5 5 2 a  (3)- 
While circumstantial evidence is an accepted instrumentality in the 

ascertainment of truth, it must establish facts so connected and related as  
to point unerringly to defendant's guilt and exclude any other reasonable 
hypothesis in order to withstand defendant's motion to nonsuit, and when 
the facts a re  consistent with innocence and raise a mere inference or con- 
jecture or possibility of guilt, nonsuit should be entered. 

2. Criminal Law § 51- 

While the weight and credibility of circumstantial evidence, as  well as  
whether the facts in evidence a re  so connected or related a s  to exclude 
every reasonable hypothesis of innocence, are  all questions of fact for the 
jury, it  is for the court to determine in the first instance whether the evi- 
dence considered in the light most favorable to the State is of sufficient 
probative force to justify the jury in drawing the affirmative inference 
of guilt. 

3. Arson § 5 :  Homicide 5 25--Circumstantial evidence of defendant's guilt  
of arson and  murder  held insufficient for  jury. 

The State's evidence tended to show that defendant and the wife of 
deceased had carried on illicit relations over a period of years to the Bnowl- 
edge of the husband, but that the parties remained on good terms except 
a t  tiines when they were drinking, and that defendant and deceased seemed 
friendly on the day in question. The evidence further tended to show 
that the three of them, in company with three others, engaged in a drinlr- 
ing party a t  deceased's residence until a t  least all of them but defendant 
and deceased went to sleep, that one of them was later awakened by some 
noise and saw a man standing in the kitchen with a lighted stick or pine 
knot, cursing, whereupon the witness ran from the house, awoke one of 
his conlpanions on the front porch and stated that another companion (not 
the defendant) was trying to burn up the house, and that  defendant was 
seen driving his car on the highway away from the scene a t  a rapid rate 
on a circnitous route about the time of the fire. Deceased's body was , 
found in the house after the Are. Held: Conceding that  the evidence was 
sufficient to show the fire was of incendiary origin, it  raises only a con- 
jecture or suspicion as  to defendant's identity as  the incendiary, and de- 
fendant's motion to nonsuit should have been allowed upon the prosecutions 
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for arson and murder, the facts in evidence being consistent with defend- 
ant's version of the occurrences and being consistent with his innocence. 

4. Arson Q 7- 
The State's evidence tending to show that defendant and deceased's wife 

had carried on illicit relations over a period of years, that defendant was 
displeased when deceased and his wife moved to a place some distance 
from defendant's residence, and stated that a good way to get them to 
move would be to burn the house, but that the statement was made some 
three or four years before the fire in question and that deceased and his 
wife had thereafter twice moved, ie held of little probatire force on the 
question of the identity of defendant as the incendiary of the house in 
which the parties last resided. 

5. Same- 
Evidence that oil was found in the well and burned chips and paper 

found in the kitchen a t  the home of the deceased, without any evidence 
tending to connect defendant therewith, is without probative force on the 
question of defendant's identity as the incendiary. 

6. Same-- 
Evidence of illicit relations between defendant and deceased's wife is 

without probative force on the question of defendant's identity as the 
incendiary of the fire in which deceased was burned to death when the 
evidence further shows that though deceased knew of the relations between 
his wife and defendant, he and defendant neverth~eless remained in har- 
monious and friendly relations, and there is no evidence of a plan or 
scheme on the part of defendant to burn the house. 

APPEAL by defendant from Rtrdisill, J., and a jury, J anua ry  Term, 
1952. of STOKES. 

Criminal prosecutions tried upon two bills of indictment, consolidated 
for trial, charging the defendant with arson and murder in the first 
degree. 

The theory of the alleged dual crimes is that  the defendant (1) by 
willfully and feloniously burning a tenant house occupied by James 0. 
Lawson thereby committed the crime of arson, and (2 )  that  the further 
crime of murder in the first degree was consummated when Lamson was 
burned to death in the house. (G.S. 14-17 as amended.) The fire oc- 
curred Sunday afternoon, 26 August, 1951. 

The jury returned a verdict of guilty as to each charge, with recom- 
mendation of life imprisonment. Thereupon judgment was entered in 
each case directing that  the defendant "be confined in the State's Prison 
a t  hard labor for the remainder of his natural life.'' 

The defendant appealed, assigning errors. 

Attorney-General Mclllullan, Assistant dtfo.rney-General Moody, and 
Charles G. Powell, Jr., Member of Stalff, for the State. 

Wol tz  & Barber and Folger & Folger for defendant, appellant. 
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JOHNSOX, J. The crucial exception presented by this appeal tests the 
sufficiency of the evidence to carry the case to the jury over the defend- 
ant's motions for judgment as of nonsuit, made in apt  time under the 
provisions of G.S. 15-173. 

The gist of the State's case as gleaned from the testimony of the wit- 
nesses called by the Solicitor is in substance as follows : 

For  eight years or more the defendant, father of nine children, had been 
engaged in illicit relations with the wife of the deceased, mother of four 
children. The defendant began visiting the Lawson home when the 
family lived on the Napier farm about four miles from Pilot Mountain. 
About 1943 the Lawson family moved to the J i m  Hill  place, which ad- 
joins the defendant's farm. I t  was then that the association between the 
defendant and the deceased's wife became more intimate and constant. 
The wife of the deceased testified she started having intercourse with the 
defendant two or three months after the family moved to the Hill place. 
She said:  "I got to know Mr. Needham when he  kept coming there and 
all drinking together. Sometimes he furnished the liquor and sometimes 
my husband." The family stayed a t  the Hill  place three years, and then 
moved to the Carson place where they remained a year. Mrs. Lawson 
said the defendant came to see her three or four times a week while she 
and the family were living at  the Hill  and Carson places. 

From the Carson place the family moved to Sid Johnson's at  German- 
ton in Stokes County, a distance of some 20 miles from h'eedham's home. 
The wife of the deceased testified Needham "didn't like us moving to the 
Johnson place because i t  was too far," but he "came about every week-end 
and sometimes during the week. . . . H e  wanted us to more to the Boyles 
place near where he lived. . . . H e  said a good way to get us out would 
be to burn the house to get us away from down there. . . ." 

After one year a t  the Johnson place the family moved to the "mountain 
a t  Pinnacle" about 1948. (Distance from defendant's home not given.) 
The deceased's wife said the defendant kept coming "to see us about the 
same as when we lived at  the other places," but he "wanted us to move to 
the Boyles place." 

The family made the last move in January,  1951,-this time to the 
Nelson place, where the fire occurred. Needham continued to risit the 
Lawson home "two or three times a week" down to the time of the fatal 
event. 

The evidence discloses that during all this time the deceased knew about 
the illicit relations between his wife and the defendant. She testified : 
"My husband knew about the relationship between Needham and me." 
The deceased and the defendant appeared to be on friendly terms, except 
a t  times when they were drinking. On such occasions they quarreled, 
threatened each other and slapped each other, but as the wife put it, there 
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was "no serious injury." Needham frequently brought liquor and some- 
times groceries. "He kinda wanted to be boss." 

The tenant house on the Nelson place in  which the Lawsons lived was 
located 300 or 400 feet west of State Highway Xo. 66 in  Stokes County. 
There was a '(front yard or drireway going all the way from the highway 
to the house. . . . nothing to interfere with . . . view of the house from 
the highway," except a pack house located between .!he highway and the 
house. ". . . woods extend close to the north side cf the house and out 
near the highway. There are two tobacco barns located across the road 
(highway) from the house. . . . There was a well behind the house very 
close to the house . . . The woods behind the house mere about 50 feet 
from the well . . ." 

The house "was a five room, one-story frame house. . . . Approaching 
the house from the front  there were three bedroorrls on the right-hand 
side, and on the left-hand side there was a living room or front room, and 
the kitchen was directly behind the front; room. There was no hall i n  the 
house. There were two outside doors. One entering from the front porch 
into the front room and the other frorn the kitchen out onto the back 
porch." There was no outside door leading from thi. back bedroom. T o  
get out of that  bedroom it was necessary to go through the kitchen. 
T h e r e  were three doors in the kitchen--one opening into the west bed- 
room, one outdoors, and one into the front room." 

Only the two younger Lawson children, a girl 16 and a boy 10, were 
living with the family, and both were visiting away frorn home the 
Sunday afternoon of the fire. 

The  defendant came to the Lawson home the Saturday before the fire. 
Lawson's wife testified: "He came in a blue Ford  . . . about 3 o'clock. 
. . . I I e  brought about a quart  of liquor in a half gallon can. . . . We 
were curing tobacco a t  the barn . . . across the rcad. . . . We all lay 
behind the barn on a quilt." 

Ea r ly  the next morning the three rode off in Seedham's car to get 
whiskey and groceries. They returned about S o'clock with a quart  of 
whiskey, some groceries, and a half gallon of kerosene oil. Needham's 
car was left parked in the yard near the pack house. Nrs .  Lawson had 
built a fire in the stove to cook breakfast and it was still burning when - 
they returned. They started drinking early. 

Later in the morning Walter Inman,  Curt  Sheltorl and Claude Gordon 
arrived on the scene. 

Inman  testified the three of them went to the Lawiion place in Gordon's 
pick-up truck, taking about half a gallon of whi:;key. They arrived 
around 10 or 11 o'clock. Inman  said:  ". . . I was drinking right smart. 
The  three of us went into the house taking liquor with us. W e  found 
Claude Needham and Mr. and Mrs. Lawson there . . . setting in the 
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kitchen a t  the table. I started passing around the liquor. . . . I drank 
about a cup full of liquor, and was drunk and went in the front room and 
went to sleep . . . on the floor beside the couch." Later "some kind of 
noise woke me up. I jumped up and turned around, couldn't think where 
I was. I had been pretty drunk, and whirled around to leave when I saw 
a whole lot of smoke and a little fire in  the kitchen. I saw a man through 
the smoke in the kitchen standing up with something in his hand and 
heard him say, 'G- damn, G- damn.' I don't know whether i t  was a 
stick, or pine knot or what i t  was in his hand, but i t  was on fire and he 
started cursing and then he turned and his arms obstructed a view of his 
face. I couldn't tell how far  in  the kitchen the man was. I don't remem- 
ber who it was or what size man i t  was but he was cursing and I thought 
he was trying to burn the house up and I left there. I ran out the front 
door and into Curt Shelton who was setting in the swing in the front 
porch. I told him Claude Gordon was trying to burn the house up." 
Then, according to Inman, both men ran around the side of the house, 
Shelton tried to get in the house a t  the back, and then both men ran off 
into the woods, where they remained 15 or 20 minutes while the house 
burned. Inman further said: "When I went out the front door and saw 
Curt  Shelton (in the swing) . . . I didn't see nobody e1.e in front of the 
house. I didn't see any automobile in  the yard a t  the house. . . . When 
I went out the door and started around to the right, I didn't see nobody 
leave the house and didn't see nobody going in the direction of the road 
and the tobacco barn. . . ." 

Curt Shelton testified he went to the Lawson home with Inman and 
Claude Gordon; that he carried there about three pints of liquor in a half 
gallon jar and put i t  on the table in the kitchen where Mr. and Mrs. 
Lawson and the defendant Needham were sitting around the table eating. 
H e  said they all continued to drink, and after a while he left the kitchen 
and went to the swing on the porch and went to sleep. H e  said: "I 
figured I was drunk, and don't know what time that was. The last time 
I saw Needham, he was in the kitchen and Mr. and Mrs. Lawson went 
out to the well and was drinking water. I was asleep (in the swing) when 
Inman woke me up. . . . I was not conscious from the time I lay down 
there until awakened by Inman. . . . I saw smoke all around the eaves 
of the house. . . . I started to go in the front door and saw an awful 
smoke and went around to the back where I saw the first blaze in the 
kitchen. I was not able to go in. I was too drunk. I heard Mr. Lawson 
in there calling sort of low. I knew his voice, hollering, 'Oh, Lordy, 
help me.' I couldn't understand him. I heard i t  a t  the kitchen window. 
. . . The voice sounded close to the window. . . . I don't know whether 
Mr. Lawson was drunk or not the last time I saw him in the kitchen. 
. . ." Then after failing to get in the kitchen, Shelton said he and Inman 



560 I N  T H E  SUPREME COURT. [235 

went on to the woods and stayed there probably 10 or 15 minutes before 
returning to the house. He  said Needham's 49 blue Ford was parked in 
the yard in front of the house when he arrived thlit morning. "When 
Inman woke me up, if the car was there I didn't pay any attention to it." 
Shelton further said that earlier that day he had trouble with Gordon and 
Gordon left. 

Claude Gordon testified he went to the Lawson home with Shelton and 
Inman, but stayed there only about an hour. He  said : "Curt (Shelton) 
smacked me and I got in my truck and left. . . . I got home ten to twelve 
and didn't go back over there any more that day.'' 

The wife of the deceased testified that sometime during the morning she 
left the kitchen. "When I got drunk r usually left the house and lay 
down and went to sleep." On this occasion she said she went back below 
the house and lay down. "I don't remember where . . . or how long I 
was there. I don't remember who was at the house when I left. I t  seems 
to me the best I remember Claude (Needham) had left.'' When she 
waked up and arrived at  the house, i t  was in flames. 

The defendant was arrested about midnight after the fire. He  was 
found at his home asleep at  a tobacco barn. H e  appeared to be sober. 
H e  "didn't seem to be excited" when arrested. He  admitted he was over 
at  Lawsons that afternoon. When asked what time he left, he hesitated 
at  first,-"said he didn't have any time and didn't know. . . . He finally 
said he left there about 4 o'clock." H e  was then interrogated about his 
route home from the Lawson place, and the evidence tends to show "it 
would be f i ~ e  miles nearer by Old Rock IIouse to Pilot Mountain than the 
way he took." 

One of the officers testified the defendant stated to him that sometime 
in the afternoon "he moved his car from the pack house up across the 
hard surface road behind the tobacco barn, and . . . lay down on a pallet 
and went to sleep, where he and Mr. Lawson slept ihe night before'eand 
when he got up he looked towards the house and saw Shelton in the swing 
on the porch, and then . . . got in his car and left and said nothing to 
nobody. . . . He saw no fire at  that time. . . . There wasn't any smoke 
at the house at all at  that time. He  said he didn't know the house was on 
fire until he was arrested . . ." 

Will Hicks testified he passed the Lawson place on the highway twice 
the afternoon of the fire. The first time, around 2 $30 or 3, he saw a car 
parked behind the barn across the road. I t  looked like a black car, but 
he couldn't tell what kind. When he came back about 4, the same car was 
there at  the barn. H e  saw no one about the barn or car either time he 
passed. About 30 minutes after he last passed, he 13aw smoke-white at  
first then later black-and on investigation found the Lawson house on 
fire. 
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G. Willis Burrell testified he passed the Lawson place about 3 :35 the 
afternoon in question and saw Mr. Lawson coming out of the barn. "He 
bent over like he was mending the fire and he raised on up. I have seen 
him often before, sometimes three or four times a day passing by there. 
The barn is not but about 10 feet from the road. Mr. Lawson did not 
seem to be drunk. I didn't see anyone else around the barn. I saw a car 
behind the barn, a blue looking Ford, don't know what model but seemed 
like a 49 or 50. I went straight on home (about a mile and a ha l f )  . . . 
and (later) saw smoke. . . . about 30 or 40 minutes after I passed. . . . 
We went to the fire. 

Mrs. Vance Jones testified she and her husband came by the Lawson 
place the afternoon in question "sometime before 4 or 5 o'clock." M y  
husband was driving and no one else was with us. I saw a man cross the 
road and go between the barns. H e  came straight across the road from 
the one that goes to the Lawson home. I didn't know who i t  was and he 
was some distance away. H e  had on a white looking shirt  and a blue hat. 
H e  was as f a r  away from me as the distance between the two barns and 
was traveling afoot pretty fast. (One witness said the barns were "far- 
ther apart  than 100 feet," another said "it is about 75 yards between the 
two . . . barns). . . . I don't have any idea who the man was. . . . I 
didn't see anything or anybody a t  the barn and didn't notice whether there 
was a car there or not." After reaching home 10  or 15 minutes later, she 
saw smoke and on investigation found the Lawson home was on fire. 

Vance Jones testified that  as he and his wife drove by on the way home 
he "saw a sorter blue looking Ford sitting behind the tobacco barn. . . . 
I did not see a man cross the road near the Lawsons or near the tobacco 
barn. My wife later told me that  she had seen a man cross the road. We 
went on to the house and down to our tobacco barn. After we had been 
there awhile we saw smoke. . . . I t  was about 10 or 15  minutes after we 
had turned into our house." As he drove on to the Lawson house, he said, 
"I didn't see the automobile sitting behind the barn when I returned." 

Mrs. Johnny Boles testified she lives about a quarter of a mile north 
of the Lawson's, ('right on the side of the road," and that  she had seen him 
(Needham) passing three or four times a week since the Lawsons moved 
to the Nelson place. She said on this afternoon "I saw Mr. Needham 
going north toward Sam Simmons' service station. I didn't see anybody 
in  the car with him. About thir ty minutes after I saw him pass . . . I 
saw smoke in the direction of the Lawson house. . . . when we got there 
the house was beginning to fall in." 

Jack  Roberts testified he lives south of the Lawson place-a mile and 
a half from the Lawsons on a dir t  road about a quarter of a mile off 
Highway No. 66, and was curing tobacco a t  his barn on the Sunday after- 
noon of the fire. H e  said he saw some smoke between 4 and 5 o'clock and 
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started to the Lawson home and "met Claude Keedham in a blue Ford. 
H e  was traveling pretty fast, about 40 or 45 miles an  hour. . . . H e  was 
going south towards the gap  of the mountain. I t  was about a mile and a 
quarter from where I met Needham to tlie Lawson home. . . ." 

The  defendant told the officers he went home by w , ~ y  of Pilot Mountain 
Inn ,  where he stopped and got a sandwich. Oficer ('hristian testified the 
defendant could have gone either by Sam Simmom' or the Rock House 
Church Road;  that  the distance from the Lawson home to  Pilot Mountain 
I n n  by the Church Road is 0.6 miles, by Mount Olive and Chestnut Grove 
it, is 17.41/2. Officer Christian said the defendant told the officers that  
night "he went to Mt. Olive Church and by Chestnut Grove Church and 
on to 52 a t  Dalton and on up to Pilot Mountain Inn .  Sheriff Johnson 
testified: "I guess i t  would be five miles nearer by the Old Rock House 
to Pilot Mountain than the way he took." But  ('at that  time they were 
working on this road and grading it." 

The evidence also tends to show traveling south on Highway No. 66, 
tlie way the defendant allegedly went home, a dir t  road leads off from the 
highway '(about a quarter of a mile below the Law:-on house and circles 
around and comes back to the same highway on what is known as the Gap 
Mountain. . . . The road was a bumpy dirt  road." The witness Jack  
Roberts lives on this road. Over this road the distance from the Lawson's 
to the Gap  was half a mile farther than the direct I-oute down Highway 
No. 66. 

Officer Christian further said that  the night the defendant was arrested 
he "denied he took the dir t  road." Bu t  ". . . next day when I talked to 
him he told me he took the dir t  road that  ( the) R o b ~ r t s  boy lived on and 
come out over a t  the Gap.'' Needham also told this witness he had on "a 
light shir t  with a black dot i n  it," the day of the fin>. 

M. M. Gordon testified he was returning to his home near Pilot Moun- 
tain from Hanging Rock by way of the Rock House ('hurch Road. "After 
we saw the smoke a dark looking car went by that  w,is a Ford. This was 
about 300 or 400 yards from the -~awson  place. The car mas going pretty 
fast. We stopped a t  the fire and . . . saw a couple> of men in the yard 
and the couple crossed the yard and stepped up on the porch and i t  looked 
like they were looking in the window. . . . and when we got about half 
way down to the house they stepped off of the porch and went to the left 
of the house and I never saw any more of them. I don't know whether 
that  was Cur t  Shelton and I n m a n  or not. As we started around the 
comer of the house we heard a voice behind the house and as I got around - 
the right-hand corner a man went through the woods and I turned and 
went to the left and turned to the window and heard a voice. The  two 
men we saw on the porch when ~ 7 e  started went to the left-hand side fac- 
ing  the road. I saw the other man on the right-hand side and didn't know 
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any  of them. I heard a man's voice in  the house but could not distinguish 
anything he said. H e  was kinder groaning and puffing. . . . I didn't see 
Cur t  Shelton and Ininan around there and I know them. . . . I got there 
before Vance Jones did. . . . The man I saw went off to the right, north. 
That  wasn't in the direction of the road but was going back from the road. 
The man went off towards the back of the house in the opposite direction 
from where the tobacco barns across the road are. The  automobile I met 
was 400 ~ a r d s  down the road before I saw someone running off. . . . The 
other man I saw went to the right down to the woods. . . . (he) had on a 
dark colored shirt. . . . I was about 50 yards or something like tha t  from 
the men I saw. . . ." 

Curt  Shelton, recalled, testified: "That me and Inman  went around to 
the left south side of the house. . . . I left there with Inman  and we went 
around the house together. We went to the woods together. I don't know 
whether he mas in front or behind." 

John J. Coon testified he passed the Lawson place about 4:30 the 
Sunday afternoon in  question. H e  said:  "I saw Mr. Gordon and we 
walked down from the road together. There were just two people there 
ahead of us and I didn't know them. . . . I don't know that  i t  was Shel- 
ton and Inman. They went around the house south, heading west. . . . 
They went together . . . into the woods . . . I didn't see anything more 
of them. . . . The first blaze I saw was in the northwest corner. I heard 
a groaning, inside thr. house. . . . We pulled the screen off and raised the 
window and Mr. Gordon shoved me up into i t  but when we did this smoke 
came over and closed i t  up. . . . but ( I )  still couldn't make it. . . . I 
later saw the Jones boy and he made an  attempt to get i n  the house. . . . 
The only men I saw were the two that  went around the south side of the 
house." 

Deputy Sheriff Christian testified he went to the Lawson place after 
the fire was about over. A few people were still there. "They had just 
got the body out. . . . There was just a stub they had in a small t in tub." 

IIe also said he went to the Lawson home the next day and found "cook- 
ing utensils and pans setting on the stove lids. 311 doors were closed and 
the lids on." 

Over the defendant's objection, Mrs. Lawson and her daughter were 
permitted to testify that  while the family lired a t  the Carson place they 
found under the kitchen safe some chips and paper that  appeared to have 
been partly burned. And witnesses also were permitted to testify over 
objection that  oil was found i n  the well once after the family moved to the 
Nelson place. However, there was no evidence tending to show when or by 
whom or under what circumstances the oil was put in the well or the chips 
and paper were placed under the safe. And there was no further evidence 
of eiplanation tending to connect the defendant with either event. 
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It thus appears that  the State's case as developed in the court below 
rests almost entirely upon circumstantial evidence. Such evidence when 
properly understood and applied is a recognized and accepted instrumen- 
tality in  the ascertainment of truth. S .  v. Ilolland, 234 N.C. 354, p. 358, 
67 S.E. 2d 272. 

However, where circumstantial evidence is reliec, on to convict as in 
the instant case, the rule is, as stated by Stacy, C. J., in S. v. Harvey, 
228 N.C. 62, p. 64,44 S.E. 2d 472 : "that the facts eqtablished or adduced 
on the hearing must be of such a nature and so co'mected or related as 
to point unerringly to the defendant's guilt and to exclude any other 
reasonable hypothesis." See also S. v. Stiu-inter, 211 N.C. 278, 189 S.E. 
868; S. v. Matthews, 66 S .C .  106;  S. 2'. Ilolland, supra. 

"Moreover, the guilt of a person charged with the commission of a 
crime is not to be inferred merely from facts cons~stent with his guilt. 
They must be inconsistent with his innocence." S. v. Webb, 233 N.C. 382, 
top p. 387, 64 S.E. 2d 268. See also S .  1.. Harvey, supra; S .  v. ;lfzirphy, 
225 N.C. 115, 33 S.E. 2d 588. 

('Evidence which merely shows it possible for the fact in issue to be as 
alleged, or which raises a mere conjecture that  it was so, is an insufficient 
foundation for a verdict and should not be left to thz jury." S. v. Webb, 
supra, quoting from S. v. I'inson, 63 N.C. 335. See also S. 2.. Johnson, 
199 N.C. 429, 154 S.E. 730; S. v. Boyd, 223 N.C. 79, 25 S.E. 2d 456; 
8. v. Murphy, supra ; S. v. Palmer, 230 N.C. 205, 52 S.E. 2d 908. 

True, in cases wherein the State must rely on circumstantial evidence 
for conviction, i t  is for the jury to determine the weight and credit, if any, 
to be given the facts shown in  evidence and the inference to be drawn 
therefrom. Therefore, the question whether the facts shown in  evidence 
are so connected or related as to exclude every reasonable hypothesis of 
innocence and point unerringly to the guilt of the accused involves ques- 
tions of fact to be resolved by deduction and inferencae of the jury. How- 
ever, on motion for nonsuit, i t  is a question of law for the court to deter- 
mine, in the first instance, whether the evidence adduced, when considered 
in  its light most favorable to the State, is of sufficient probative force to 
justify the jury in drawing the affirmative inference of guilt. See 8. v. 
Madden, 212 N.C. 56, 192 S.E. 859; S. v. Jones, 215 N.C. 660, 2 S.E. 2d 
867; S. v. Jfiller, 220 S .C .  660, 18 S.E. 2d 143;  S, v. Alston, 233 N.C. 
341, 64 S.E. 2d 3 ; S. 1 % .  -1fosscwgi77, 228 N.C. 612, 46 S.E. 2d 713 ; Stans- 
bury, S. C. Evidence, Sec. 210, pp. 453 and 454. 

I t  may be conceded that  the testimony of Inman. x~hen  taken as true 
and considered in its light most favorable to the ;State, is sufficient to 
support the inference that  the fire was of incendiary origin. Bu t  i t  does 
not follow therefrom that  Needham was the incendiary. Inman  in his 
testimony neither identified the man he saw in the kitchen with the stick 
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of fire, nor described him as resembling the defendant. I n  fact, the record 
discloses that  after Inman  saw the man  in the kitchen he rushed out t o  
the swing on the porch, awakened his friend Shelton, and "told him 
Claude Gordon was trying to burn the house up." 

Thus we are a t  grips with the question of identity-the question 
whether the evidence in  its over-all aspects is sufficient to show presence 
a t  the scene and opportunity of the defendant to commit the alleged 
crimes. Here the State points to the evidence tending to show the defend- 
ant's car was seen parked near the tobacco barn before the fire and tha t  
i t  was not seen there after  the fire was discovered and that  people along 
the road saw him driving in the opposite direction about the time the 
smoke from the fire was first seen. 

However, this line of evidence seems to be entirely consistent with the 
defendant's statement made to the officers. H e  told them he left the 
drinking party a t  the house earlier that  day, moved his car from the yard 
to the tobacco barn, lay down and went to sleep on the pallet a t  the barn;  
that  he awoke about 4 o'clock in the afternoon, looked in the direction of 
the house, saw Cur t  Shelton in the swing, got in his car and left. This 
statement is corroborated by much of the State's evidence. That  Shelton 
was asleep in the swing is shown by his testimony and also that of Inman. 
Nrs.  Lawson, in relating how she, after becoming intoxicated, left the 
drinking party in the kitchen and went back below the house and lay 
down, said "The best I remember Claude (the defendant) had left.'' 
Several of the State's witnesses said the defendant's car was parked in 
the yard that  morning. That  i t  was moved, as he claimed, is borne out 
by the testimony of Inman and Shelton. Each testified that when they 
discovered the fire and ran  out the front  of the house the car was not seen 
in the front  yard. 

F o r  the purpose of showing presence of the defendant a t  the house, the 
State relies in large part  on the testimony of Mrs. Vance Jones in which 
she said she and her husband passed just before the fire and that  she "saw 
a man cross the road and go between the (tobacco) barns. H e  came 
straight across the road from the one that  goes to the Lawson home." 

This testimony is without substantial probative force as tending either 
to show presence of the defendant a t  the house or to connect him with an 
incendiary burning, for these reasons: The witness, Mrs. Jones, said she 
had no "idea who the man was . . . just happened to glance there and 
saw him." B e  was some 300 or 400 feet from the house. crossing a "heav- 
ily traveled highway." To infer that  the man Mrs. Jones saw was the 
person who set fire to the house would be a t  variance with much of the 
other evidence of the State, and especially with the testimony of Inman. 
I t  is noted that  when Inman  awoke and saw the man in the kitchen "with 
something in his hands . . . on fire," a t  that  time, according to the testi- 
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mony of both Inman and Shelton, smoke was pouring "out the eaves of 
the house," and the fire had reached the point the smoke had changed 
from white to black. Nevertheless, both Mrs. Jones and her husband 
said nothing about seeing smoke in the direction of the house just across 
the road a t  the time she said she saw the man crossing the road. Accord- 
ing to her further testimony and that  of her husband, i t  was some 15 
minutes later before they saw any smoke in the direction of the Lawson 
house. Also, Inman testified (as did Shelton) tha:  when he ran  out of 
the house after discovering the fire, no one was seen leaving the front  or 
back of the house. 

Thus, i t  may not be logically inferred that  the man Inman  saw in the 
kitchen with the fire stick was the same man Mrs. Jones saw crossing the 
highway. The more reasonable inference seems to be that  the man Inman  
saw in the house with the stick of fire is the same man the witness M. M. 
Gordon said he saw when he first reached the Lawson house (and Gordon 
and witness Coon were the first to a r r i ~ e  a t  the scene). Witness Gordon 
said as he approached the house and turned the corner "a man went 
through the woods . . . That  wasn't in the directlon of the road. . . . 
The man went off toward the back of the house in I he opposite direction 
from where the tobacco barns across the road are." This witness also 
testified he had previously met on the highway a man in a Ford car going 
in  the other direction ( the intended implication being that  the man so 
met was the defendant Needham). Also, Mrs. Jones said the man she saw 
crossing the road had on a white shirt. The man Gordon saw dash off 
into the woods "had on a dark colored shirt." Besides, there is no direct 
evidence in the record indicating that  the defendani was ever seen a t  the 
house after the drinking party ended earlier that  clay and after his car  
was moved from the yard to  the tobacco barn. 

Nor  is the State's case materially bolstered by its line of testimony by 
which i t  sought to show that  the defendant harbored a design or scheme to 
burn the Lawson dwelling. The  single intimation that  the defendant 
entertained any such thought is found in the testimony of the deceased's 
wife. She said the defendant was displeased when the family moved to 
the Johnson place because it was too far-about 20 miles-from his home. 
"He jvanted us to  move closer by . . . H e  said a good way to get us out 
would be to burn the house. H e  didn't make any threat,-just spoke 
about it." This was three or four years before the fire. The  record indi- 
cates the Lawson family moved a t  the end of tha t  year and that  they 
moved a second time before going to the Nelson place where the fire oc- 
curred. The record reflects nothing thereafter tending to show, or connect 
the defendant with, any plan or scheme to burn the house. I t  would seem 
that  this single intimation of a threat, when viewed in  its logical setting, 
has scant evidential value as tending to show that the defendant three 
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or four years later burned the house a t  the Nelson place. Ordinarily, 
"evidence of threats alone is insufficient to prove the identity" of the 
accused in arson or to justify a conviction. 6 C.J.S., Arson, Sec. 38, 
p. 764; S. v. Freeman, 131 N.C. 725,42 S.E. 575; 8. T. Rhodes, 111 K.C. 
647, 15 S.E. 1038. See also Wigrnore on Evidence, Third Edition, Sec. 
102. 

As to the evidence tending to show (1 )  that  oil was found in the well a t  
the Nelson place, and (2 )  that  burned chips and paper were found under 
the kitchen safe a t  the Carson place, i t  suffices to say there is no evidence 
tending in  any way to connect the defendant with either of these events. 
However, treating this evidence as being before the court, as is required 
on the question of nonsuit (where the rule requires that  el-idence admitted 
erroneously over objection must be given full probative effect on the 
theory tha t  if the inadmissible portions had not been receired its propon- 
ent may have offered in lieu thereof admissible evidence of equal proba- 
tive force-Supply Co. v. Ice Cream Co., 232 N.C. 684, 61 S.E. 2d 895; 
Ballard v. Ballad, 230 N.C. 629, 55 S.E. 2d 316))  el-en so, it  is without 
probative force and adds nothing by way of corroboration to the State's 
case. Nevertheless, we think it appropriate to say that in the absence of 
proofs tending to connect the defendant with these purely anonymous 
events, the evidence in respect thereto was inadmissible. Wigmore on 
Evidence, Third Edition, Sec. 354, p. 263 ; 22 C.J.S., Criminal Law, Sece. 
686 to 690. Also, the evidence that  oil was found in the well relates to an  
event that  has no "common features" with the crime of arson. See Wig- 
more on Evidence, Third Edition, Sec. 304, p. 202. 

The evidence of illicit relations between Mrs. Lawson and the defend- 
ant  was relevant and admissible only on the theory of motire. Motive is 
not an element of the crime of arson. 6 C.J.S., Arson, Sec. 3, p. $22, and 
Sec. 38, p. 764. However, the rule is that  evidence of motire may be 
received and considered along with and as corroborative of other evidence 
tending to show plan or scheme to burn. 6 C.J.S., Arson, Sec. 39, pp. 
764 and 765. Therefore, in the absence of other evidence tending to 
connect the defendant, by fixed plan or otherwise, with an incendiary 
burning of the Lawson home, the evidence of illicit relations between the 
defendanf and Mrs. Lawson is without probative ralue of substance as 
bearing on the charges of arson and murder. 

Besides, this record in its orer-all implications tends to negative, rather 
than support, the theory that the illicit relations between these parties 
furnished a motive for the crimes here charged. The record reflects a 
marked degree of acquiescence on the par t  of the deceased. The defend- 
ant  spent the meek-end of the fire with the deceased and his wife, and the 
record points to complete harmony between them. The three slept to- 
gether on a pallet a t  the tobacco barn part  of the night before the fire. 
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T h e  witness Claude Gordon said "Lawson and Neetlham appeared t o  be 
friendly" the  d a y  of the  fire. 

T h e  evidence adduced below, if believed, involvefr the  defendant i n  a 
sordid course of conduct and a series of infractions of the  cr iminal  laws 
of th i s  S t a t e  f o r  which he  m a y  yet  be tried, and for  which, if convicted, 
the  allowable punishment is substantial.  

B u t  a careful  perusal of the record impels the  c o r d u s i o n  t h a t  the evi- 
dence, when considered ei ther  a s  a series of events o r  as  a composite 
bundle of circumstances, is insufficient i n  law to support  the  convictions 
f o r  arson and murder .  S. v. Madden, supra; S. v. Jones, supra; S .  v. 
Miller, s u p m  I t  follows, then, t h a t  t h e  judgment helow will be vacated 
and  reversed and  the  motions f o r  nonsuit sustained. 

Reversed. 

E. G. MORRIS v. JENRETTE TRANSPORT COMPAST. 

(Filed 21 May, 1952.) 
1. Negligence § l- 

Actionable negligence is the failure to exercise proper care in the per- 
formance of some legal duty which defendant owes plaintiff under the cir- 
cumstances when injurious result can be reasonably foreseen by a man of 
ordinary prudence, which failure produces the injury in continuous se- 
quence and without which it  would not have occurred. 

2. Automobiles 8d- 
Uncontradicted evidence tending to show that the accident in suit oc- 

curred before the driver of defendant's truck had time to get out of the cab 
after the truck stopped because of motor failure does; not show "a parking" 
within the meaning of G.S. 20-161 ( a ) ,  and further fails to show a viola- 
tion of the provision of the statute requiring the display of flares or warn- 
ing signals around a disabled vehicle, since the stai ute contemplates that 
the driver should have a reasonable time within which to display slich 
signals. 

3. Same: Automobiles l 8 b  
Plaintiff's evidence to the effect that  he was driving forty-two miles per 

hour on a rainy, misty night, was blinded by the Lights of an oncoming 
vehicle and did not see defendant's truck, which was stopped on the high- 
way, until within Afteen or eighteen feet of the truck, is held to show a want 
of proximate cause between the failure of the truck to have lights burning 
on its rear and the accident in suit, even if i t  be conceded that defendant's 
testimony that  he saw no lights is sufficient for the jury on the question of 
violation of G.S. 20-129 ( a )  ( c )  ( d ) .  

Testimony of witnesses that  no lights were burning upon a vehicle after 
i t  had had a violent collision with another vehicle cln the highway has no 
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probative force upon the question of whether such vehicle had lights burn- 
ing a t  the time of the collision. 

6. Automobiles @j 8d, 18h (3)-Evidence held to show contributory negli- 
gence as a matter of law on part of plaintiff in outrunning range of his 
lights. 

Plaintiff's eridence tended to show that he was traveling forty-two miles 
per hour on a rainy, misty night, that he was blinded by the lights of a n  
oncoming vehicle and did not see defendant's truck, which was stopped on 
the highway in his lane of traffic, until within fifteen or eighteen feet 
thereof, that he immediately applied his brakes and swerved to the left 
but was unable to avoid colliding with the rear of the track, i s  Iccld to dis- 
close contributory negligence on the part of plaintiff as a nlntter of law in 
outrunning the range of his lights and traveling at escessire speed under 
the existing conditions. G.S. 20-141. 

6. Automobiles S Sd- 
While a driver is not under duty to anticipate negligence on the part of 

others traveling the highway, it is his duty to anticipate the presence of 
others and haeards of the road, such as a disabled vehicle, and to beep his 
automobile under such control in the exercise of due care as to be able to 
stop within the range of his lights. 

APPEAL by plaintiff from Godwin, Special .Judge, a t  J anua ry  Civil 
Term, 1952, of WAKE. 

Civil action to recover for personal injury and property damage alleg- 
edly resulting from actionable negligence of defendant,-in which upon 
trial in Superior Court a nonsuit was entered a t  c1o:e of plaintiff's evi- 
dence. 

Plaintiff alleges in his complaint, in substance, these facts : 
1. That  about the hour of 7 2 5  p.m. on 3 Sovember, 1949, plaintiff's 

automobile, driven by him, and traveling in a southeast or southerly 
direction on State Highway No. 87, which runs from Sanford to Fayette- 
ville, in the State of North Carolina, came into collision with the rear 
end of defendant's tractor-trailer operated by duly authorized agent of 
defendant, .and trareling from Sanford to Fayetteville, at a point about 
six miles south of Sanford. 

2. That  the tractor-trailer of defendant was negligently parked on the 
highway without lights on it, or flares upon the highway. 

3. That  he, the plaintiff, %as driving in a careful and prudent manner 
with his lights burning, operating his automobile a t  a speed of approxi- 
mately 40 miles per hour, driving on his right-hand side of said highway, 
keeping a careful and proper lookout and in all respects complying with 
all the laws of Kor th  Carolina in such cases made and provided and all 
moral rules of safety. That  as aforesaid, the weather was inclement and 
raining, and visibility was difficult. That  as the plaintiff approached 
within a short distance of defendant's tractor-trailer motor vehicle . . . 
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another car approached the plaintiff from the opposite direction with 
bright lights burning. That the bright lights of the approaching auto- 
mobile blinded plaintiff and he immediately applied his brakes and slowed 
down as fast as he could, but as he cleared and passed by the approaching 
automobile the parked truck and trailer of the defendant loomed suddenly 
and immediately in front of his automobile . . . That the plaintiff con- 
fronted with this sudden dangerous situation . . . immediately cut his 
car to the left but the distance was so short that he failed to cut com- 
pletely to the left side of the road, ran into the rear of said large tractor- 
trailer motor rehicle of defendant . . .," to his personal injury, and 
damage to his automobile. 

And, as the proximate cause of such injury and damage, plaintiff al- 
leges in four paragraphs acts of negligence on the part of defendant which 
may be summarized as follows: (1)  That defendant, knowing that there 
was motor trouble in connection with its tractor-trailer, negligently failed 
to have it repaired in the daytime of the day of the collision, and thus 
"caused a breakdown to occur in the night time," and (2 )  that defendant 
unlawfully and negligently parked its tractor-trailer in and blocking the 
right lane of a public highway, in the nighttime, whilje it was raining, and 
permitting it to remain on the highway without lights, or flares, or person 
to warn traffic approaching from the rear. 

Defendant, answering the allegations of the compls int, admits (1)  that 
on 3 November, 1949, its tractor-trailer, used in the conduct of its busi- 
ness, and operated by its authorized agent, was being; run, at  the time of 
the matters and things of which complaint is made, in a southeasterly 
direction along highway No. 87, and (2)  that the weather was inclement, 
that it was raining and that the visibility was difficult. And in  answer 
to the paragraph in which plaintiff alleges that he was "operating his 
automobile a t  a speed of approximately 40 miles per hour," defendant 
admits "that the plaintiff was . . . operating his at;.tomobile at  a speed 
greater than was reasonable and prudent under the circumstances then 
and there existing." 

And for a further answer and defense, defendant avers: That at  the 
tirne and place alleged in the complaint defendant's tractor-trailer became 
disabled, in that its motor ceased to properly function, thereby causing 
the vehicle to stop upon the highway; that the drivel- thereof drove it as 
far  to his right of the highway as it was possible for him to do under the 
circumstances before it came to a complete stop; and that, within a matter 
of moments thereafter, the automobile operated by plaintiff at  a high, 
reckless and dangerous rate of speed, ran into and collided with the 
vehicle of defendant. 

And defendant pleads in bar of this action the contributory negligence 
of plaintiff as a proximate cause of his injury and damage in that:  
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Plaintiff ( a )  failed to have his automobile equipped with proper lights 
or  failed to keep a proper lookout under the circumstances and conditions 
then and there existing; (b)  was operating his automobile in a careless 
and negligent manner and a t  a high, reckless and dangerous rate of speed ; 
and (c)  was operating his automobile without adequate or proper brakes, 
or  failed to properly use his brakes, and to have his autoniobile under 
control, and negligently and carelessly failed to avoid collision with the 
vehicle of defendant. 

Upon trial in Superior Court plaintiff, as witness for himself, testified : 
"I was living a t  Sanford, N. C., a t  time I was injured on November 3, 
1949 . . . I was driving my automobile on Highway 87 in Lee County 
about 6 miles south or southeast of Sanford. I had a collision with a 
tractor-trailer belonging to the Jenrette Transport Company . . . I was 
driving on my right of way . . . from 40 to 45 miles a n  hour. I could 
not say definitely but I remember seeing my  speedometer; it  was cloudy 
and I had just gone through a shower of rain and had slowed down and 
glanced down and I was making right a t  42 miles an hour a t  the time I 
saw it. There was a shower of rain just before I had this wreck. There 
was a fog-seemed like . . . getting u p  from the cement a piece and I 
was going slightly upgrade. I met an  approaching car with very bright 
lights. I dimmed mine and he didn't dim his and I threw mine back on 
brights and I dimmed them a second time, and he didn't dim his lights 
and I left mine on him. I was completely blinded by the bright lights of 
the approaching car. I cut my speed down. I raised my foot off the 
accelerator and slowed down some. I was about 125 or 150 feet from r'ne 
parked tractortrai ler  of the Jenrette Transport Company when I was 
blinded by this passing car. Jus t  as the car that  was meeting me passed 
I saw a truck in  front  of me and I said 'God spare my life,' and by the 
time I said 'life' by the time I got by that  automobile, I had already hit it. 
I pulled to my  left. I had my  foot on the brake . . . just a. tight as I 
could hare  . . . at  the time I hit the truck and the grarel  was what 
caused my car not to stop quicker. When I first saw the truck I was 
about 15 to 18 feet from it. The truck was still. There were no lights on 
the rear of the truck and there were no flares out around the truck. Erery- 
thing was dark and I didn't see i t  until i t  just loomed right up  on me. 
There was nobody out there with a flashlight to give any warning. V h e n  
I hit the truck I passed out . . . The . . . tractor-trailer blocked three- 
fourths of my right lane of traffic. The . . . tractor-trailer truck was 
within 18 or 20 inches of the middle line of the highway, that is, the left 
rear tires. There a 6 to 8 foot shoulder to the right of the truck." 

Then on cross-examination plaintiff continued : "I left Sanford a little 
while before this happened. I was heading south towards Fayetteville 
. . . I had about 350 pounds of merchandise in the car . . . I was some- 
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where between Sanford and where I had the wreck when a shower of rain 
came up. I ran through the shower. I t  had not completely quit raining 
a t  the time. The shower had gone and it came a liti,le drizzle and a fog 
arising. I t  was foggy a t  the time I met the car . . . I couldn't see 
whether the road ahead of me was straight or curved about the place 
where the wreck occurred. I had never been on that  road before one time 
before and that was in the daytime. I have been there since . . . I don't 
know of my own knowledge where the truck was . . . only what some- 
body showed me. I was completely blinded . . . just a short time. I 
couldn't say definitely how f a r  I went while I was blinded but i t  was just 
a matter of seconds. I was blinded all the time from 125 to 150 feet, from 
the time he blinded me until the truck loomed up in .front of me . . . At  
the time he blinded me I would say I went approximately 125 to 150 feet 
absolutely blinded because I was driving 42 miles an  hour. I could not 
have seen that truck if I had looked good ahead, not when the car was 
there, not before I met i t  because I was on an  up-cline . . . a slight up- 
cline. I wasn't completely blinded and I did not say I was completely 
blinded . . . I say I was blinded . . . I couldn't see i t  (the truck) a t  
the time I was meeting the car . . . I'll say for 5 or 6 seconds . . . I 
didn't see it until the bright lights had passed by and that  is whenever I 
saw i t  . . . At that time I would say my speed was approximately 25 
miles per hour . . . I cut to the left all I could in that  short space, . . . 
right front wheel and . . . f e ~ d e r  from about half of the car ran on right 
up  under the truck body on the left . . . The corner of his truck came 
right into the right hand side of my car all the way back and smashed 
i t  down to the seat. At the moment I saw i t  I put on my  brakes as hard 
as I could. I had been driving 50 to 55 miles an  hour according to the 
law . . . I had slowed down to 42 miles an  hour . . . a mile or more 
away from there . . . At the time I met the car I was still making about 
the same speed-42 miles an hour a t  the time I met him . . . I am swear- 
ing that there were no lights burning on the truck, nowhere on the rear 
of the truck that I could see there." 

0. C. McBryde, a deputy sheriff, testified: ". . . I went out and in- 
vestigated the wreck on the night of November 3, 1949 . . . I went there 
as an  officer of the law . . . Whenever I got there they were loading 
Nr .  Morris onto the ambulance and Mr. Morris' car had swerved to the 
left so that  the front edge of his car was out past the white line in  the 
center of the road. That  is the left front . . . I would say around 4 feet 
of the back of the truck was in the highway on the hard surface. There 
was no lights on the back of the truck at  that  time but the driver had a 
big stop light right in the middle of the truck under the body, and that  
didn't work. I had him put his foot on the brake, asked him to do that  
and it didn't work. H e  cut the other lights on the truck and he had some 
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clearance lights as well as I remember, and then this big light. When I 
got there nothing was showing except the one headlight which was still 
burning on Mr. Norris'  car. The  other one on there was, of course, 
knocked out . . . The visibility was bad . . . I t  was misty and foggy. 
The top and front of the windshield of Mr. Morris' car was all crushed 
down to . . . the back of the front  seat. The car wasn't worth much 
after the wreck, I would say just junk . . ." 

Then on cross-examination the witness continued: "I would say I got 
to  the scene of the wreck some 15 or 20 minutes after i t  happened . . . 
The left side of the truck was approximately 4 feet on the highway. I t  
was about half on and half off. The  highway is just a little bit higher 
than  the shoulder where the hard surface breaks off there and i t  had a 
slope into the side ditch. I don't remember how wide the shoulder was 
there but that  was my impression that  since it had been raining i t  was 
probably as close as he could get to the ditch without maybe sliding on in. 
The  width of the pavement a t  that  place was approximately 2 2  feet . . . 
The shoulders were probably a little over 4 feet . . . The road had two 
traffic lanes with a center line in it. . . . I talked to the driver of the 
truck. H e  said he had had trouble with the truck, had started and had 
driven some little distance . . . when i t  knocked off again. That  they 
started pulling it off the highway and got i t  as f a r  as he could get i t  and 
tha t  he looked in his rear mirror and saw the headlights coming, that  he 
put  his foot on the brake pedal to operate it and that  it was connected 
with the stop light in the back, that  he started using that  as a signal, that  
he didn't have time to get out of the cab. . . . Immediately after he 
stopped he saw the other car coming and hadn't had time to get out before 
i t  hit him. That  stop light was located in  the center under the body of 
the truck. I t  was an  8 inch light . . . There was nothing covering this 
light when I saw it. As well as I recall i t  was located below the body 
proper, and most of them are fastened in the center of the chassis. The 
lights would burn. The  tail light was pulled loose and laying up, either 
on the bumper or on the fender . . . That  was the light where the car 
ran  under and . . . into. I t  was broken loose from the truck. The 
driver told me that  his clearance lights were burning when he stopped." 

Then on re-direct examination the d e p u t ~  sheriff continued : "My 
recollection was that  the driver told me he had been stopped and they had 
worked on the . . . truck nearer to Sanford than where the collision 
occurred . . . H e  said they had got i t  started, and . . . they had driven 
it on down the highway from Sanford when . . . it  knocked off again 
. . . I believe the dr i rer  told me that  he phoned to Raleigh for a me- 
chanic . . . I'd say Raleigh was about 55 miles away from the scene of 
the  wreck. There are good mechanics in Sanford. The driver said he 
had a mechanic from Raleigh . . . H e  told me that  Mr. Jenrette and 
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the mechanic were walking back from the car, that they were right in 
front of him." 

And on recross-examination the deputy sheriff concluded : "I would 
say in the next hundred yards past the scene of the wreck to the south 
there is an incline to the left,-a gradual curve . . . That is a rough 
road to identify skidmarks . . . Now where this car had started, I would 
say 8 feet or maybe 10 feet back of the truck you could see where he cut 
the gravel when he cut to the left. You could see the curve of the front 
wheel where it cut to the left." 

And plaintiff offered other witnesses whose testimony tends to show 
that they arrived at  the scene soon after the collision ; that the pavement 
was 16  feet wide; that the truck was half on and half off the pavement; 
that they saw no lights on the truck; that they saw no flares on the high- 
way; and that i t  was rainy and foggy. One witness, M. J. Yarborough, 
said: "Oh, yes, it was so foggy that you would have to take your time. 
I t  wasn't a night to be running too fast." 

Motion of defendant for judgment as of nonsuit entered at the close of 
plaintiff's evidence was allowed, and, in accordance therewith, judgment 
was entered. Plaintiff appeals to Supreme Court, and assigns error. 

T h o s .  W .  Ruf f in  for plaint i f f ,  appellant.  
Clem B. Hold ing  for de fendan t ,  appellee. 

WINBORNE, J. When the evidence offered by plaintiff, as shown in 
the record on this appeal, is taken in the light most favorable to him, is 
there sufficient evidence to take the case to the jury? The trial court 
ruled in the negative, and we approve. 

I n  order to establish actionable negligence plaintiff must show (1) that 
there has been a failure to exercise proper care in the performance of 
some legal duty which defendant owed to plaintiff, under the circum- 
stances in which they were placed ; and (2) that such negligent breach of 
duty was the proximate cause of the injury-a cause that produced the 
result in continuous sequence, and without which it would not have oc- 
curred, and one from which any man of ordinary prudence could have 
foreseen that such result was probable under all the facts as they existed. 
W h i t t  v. R a n d ,  187 N.C. 805, 123 S.E. 84, and numerous other cases. 

Tested by this rule, i t  may be fairly doubted that there is shown any 
evidence of actionable negligence on the part of defendant in the present 
action. The uncontradicted statement of defendant's driver, offered in 
evidence by plaintiff through his witness, the deputy sheriff, refutes the 
theory of "a parking" of defendant's tractor-trailer at the place of the 
collision in question, within the meaning of the statute, G.S. 20-161 ( a )  
as amended by Chap. 165 of 1951 Session Laws of North Carolina. The 
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statute declares that  "No person shall park or leave standing any vehicle, 
whether attended or unattended, upon the paved or improved or main 
traveled portion of any highv-ay, outside of a business or residence dis- 
trict, when i t  is practicable to park or leave such vehicle standing off of 
the paved or improved or main traveled portion of such highway." 

And the terms "park" or "leave standing" as used in this statute have 
been interpreted by this Court as meaning ('something more than a mere 
temporary or momentary stop on the road for a necessary purpose." 42 
C.J. 613. Stal l ings 1,. Transport  Co., 210 N.C. 201, 185 S.E. 643; 
Peoples u. E'ulk, 220 X.C. 635, 18 S.E. 2d 147;  Leary  c. Bus Corp., 220 
N.C. 745,18 S.E. 2d 466; P ike  c. S e y m o u r ,  222 N.C. 42, 2 1  S.E. 2d 884; 
M o r g a n  c. Coach C'o., 225 K.C. 668, 36 S.E. 2d 263. 

I n  Peoples v. Pulli, supra, in opinion by Barnhi l l ,  J., it is said : "Start- 
ing  and stopping are as much an  essential part of travel on a motor 
vehicle as is 'motion.' Stopping for different causes, and according to 
the exigencies of the occasion, is a natural  par t  of travel. The right to 
stop when the occasion demands is incident to the right to traveln-citing 
cases. 

IIence, plaintifl's car having approached before the driver of the de- 
fendant's tractor-trailer had time, after i t  stopped, to get out of the cab, 
the tractor-trailer was not parked or left standing upon the paved portion 
of the highway in violation of the above quoted provision of G.S. 20-161 

( a> .  
True, there is a proviso to G.S. 20-161 ( a )  mliich reads: "That in the 

event that a truck, trailer or semi-trailer be disabled upon the highway 
that  the driver of such vehicle shall display, not less than 200 feet in the 
front  and rear of sue11 vehicle, a warning signal . . . after sundown red 
flares or lanterns . . . ." But  this statite contenlplates that  the driver 
shall have a reasonable t i n ~ c  within which to perform this duty of dis- 
playing ~ a r n i n g  signals. The law will not hold him to be negligent in 
failing to do that which lie has not had time to do. Hence, we hold that, 
i n  the light of the uncontradicted statement of the driver of defendant's 
tractor-trailer, that  the plaintiff's car approached before he had time to 
get out of the cab, so offered in evidence by plaintiff, a violation of the 
provisions of this proviso is not made to appear. 

Yow, then, is there evidence that  the tractor-trailer of defendant was 
permitted to be on the liighn-ag without lights? 

The statute, G.S. 20-129, declares when vehicles must be equipped with 
lights. Subsection ( a )  reads : Every vehicle upon a highway within this 
State during the period from a half hour after sunset to a half hour before 
sunrise, and a t  any other time where there is not sufficient light to render 
clearly discernible any person on the highway a t  a distance of two hun- 
dred feet ahead, shall be equipped as in this section respectively required 
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for different classes of vehicles, and subject to exemption with reference 
to lights on parked vehicles as declared in G.S. 20-134. 

And subsections (d )  and (e) pertain to rear lamps and clearance lamps 
respectively. 

In  this connection, the deputy sheriff, in his testimony, refers to a big 
stop light under, and clearance lights and tail light on defendant's tractor- 
trailer, and stated that the driver of the tractor-trailer said that, seeing 
the headlights coming, "he put his foot on the brake pedal to operate i t  
. . . that it was connected with the stop light in the back, that he started 
using that as a signal . . .," and "that his clearance lights were burning 
when he stopped." 

On the other hand, plaintiff who, according to his own statement was 
completely blinded, and traveling at  speed of forty-two miles an hour 
until about 15 to 18 feet from the tractor-trailer, when he first saw it, 
testified that "there were no lights on the rear of the truck," and, again, 
"that there were no lights burning on the truck,-nowhere on the rear 
that I could see there.'' 

If it be conceded that this testimony of plaintiff tends to show that 
defendant did not have lights on the rear of the tractor-trailer, the mere 
statement, in connection with surrounding circumstrrnces, clearly shows 
that the absence of lights was not a proximate cause of the collision. 
Hence there is no evidence of actionable negligence in support of the alle- 
gations of the complaint. 

And it may be noted that all other testimony as to lights on the tractor- 
trailer was from witnesses who arrived at  the scene after the collision. 
Their testimony that at  that time there were no lights on the tractor- 
trailer has no probative force upon the question as I;O whether the rear 
lights of the tractor-trailer were burning at  the time of the collision. See 
Peoples v. Fulk,  supra. 

But if i t  be conceded that defendant was negligent in some respect 
alleged in the complaint, it is manifest from the evidence that the speed 
at which plaintiff was driving his automobile was the proximate cause, 
or at  least one of the proximate causes of his injury and damage. The 
case comes within and is controlled by the principles enunciated and 
applied in Westan v. R. R., 194 N.C. 210, 139 S.E. 237; Lee v. R. R., 
212 N.C. 340, 193 S.E. 395; Beck v. Hooks, 21s N.C. 105, 10 S.E. 2d 
608; Sibbitt v. Transit Co., 220 N.C. 702, 18 S.E. 2d 203; Dillon v. 
Winston-Salem, 221 N.C. 512, 20 S.E. 2d 845; Pike v. Seymour, 222 
N.C. 42, 21 S.E. 2d 884; ,411en v. Bottling Co., 223 K.C. 118, 25 S.E. 2d 
388 ; A t k i m  v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 209; McKin- 
non 2.. Motor Lines, 228 N.C. 132, 44 S.E. 2d 735; Riggs v. Oil Corp., 
228 N.C. 774, 47 S.E. 2d 254; Tyson v. Ford, 228 N.C. 778, 47 S.E. 2d 
251 ; Cox v. Lee, 230 N.C. 155, 52 S.E. 2d 355 ; Brown v. Bus Lines, 230 
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N.C. 493, 53 S.E. 2d 539; Hol l ingswor th  v. Grier ,  231 N.C. 108, 55 S.E. 
2d 806; B a k e r  v. R. R., 205 N.C. 329, 171 S.E. 342; M o n t g o m e r y  v. 
Blades ,  222 N.C. 463, 23 S.E. 2d 844. See also Marshal l  v. R. R., 233 
N.C. 38, 62 S.E. 2d 489. 

I n  this connection, the speed statute, G.S. 20-141, as r emi t t en  in  Sec. 
17, Chap. 1067 of 1947 Session Laws of N. C., declares in  pertinent pa r t :  

( a )  "No person shall drive a vehicle on a highway a t  a speed greater 
than is reasonable and prudent under the conditions then existing. 

( b )  "Except as otherwise provided in this chapter, i t  shall be unlawful 
to  operate a vehicle in excess of the following speeds: 

(1) Twenty miles per hour in any business district; 
(2 )  Thirty-five miles per hour in any residential district ; 
(3 )  + - ; 
(4)  Fifty-fire miles per hour in places other than those named in para- 

graphs 1 and 2 of this subsection for  passcnger cars . . .; 
(c)  "The fact that  the speed of a vehicle is lower than the foregoing 

limits shall not relieve the driver from the duty to decrease speed . . . 
when special hazard exists with respect to pedestrians or other traffic or  
by reason of weather or highway conditions, and speed shall be decreased 
as may be necessary to avoid colliding with any person, vehicle or other 
conveyance on the highway in  compliance with legal requirements and 
the duty of all persons to use due care." 

I n  this connection this Court, in R'esfon 1.. R. R., supra ,  speaking 
through B r o y d e n ,  J., to  a factual situation somewhat similar to that  here, 
had this to say:  "The general rule under such circumstances is thus 
stated in IIuddy on Automobiles, 7 Ed. 1024, sec. 296: ' I t  was negligence 
for the driver of the automobile to propel i t  in a dark place in which he  
had to rely on the lights of his machine a t  a rate faster than enabled him 
to stop or avoid any obstruction within the radius of his lights, or within 
the distance to which his lights would disclose the existence of obstruc- 
tions . . . I f  the lights on the automobile would disclose obstructions 
only ten yards away it was the duty of the driver to  so regulate the speed 
of his machine that  he could a t  all times avoid obstructions within that  
distance. I f  the lights on the machine would disclose objects further 
away than ten yards, and the driver failed to see the object in time, then 
he mould be conclusively presumed to be guilty of negligence because i t  
was his duty to see what could have been seen.' " This principle has been 
brought forward and applied in Lee  o. R. R., supra;  B e c k  v. Hooks ,  
supra;  Sibbitt v. T r a n s i t  Co., supra;  Di l lon v. W i n s t o n - S a l e m ,  supra,  
and others. 

I n  B e c k  v. H o o k s ,  supra,  the rule is stated in this way: "It is not 
enough that  the driver of plaintiff's automobile to  be able to begin to stop 
within the range of his lights, or that  he exercise due diligence after 
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seeing defendants' truck on the highway. H e  should have so driven that  
he could and mould discover it, perform the manual acts necessary to stop, 
and bring the automobile to a complete stop within the range of his lights. 
When blinded by the lights of the oncoming car so that  he could not see 
the required distance ahead, i t  was the duty of the driver within such 
distance from the point of blinding to bring his automobile to such con- 
trol that  he could stop immediately, and if he could noit then see, he  should 
have stopped. I n  failing to so drive he was guilty of negligence which 
patently caused or contributed to the collision with defendants' truck, 
resnlting in in jury  to plaintiff." 

I n  the light of the provisions of the statute, G.S. 20- 141, as so rewritten, 
the contributory negligence of plaintiff clearly appears from his own 
testimony and the physical facts shown in the evidence. H e  says that  
while completely blinded by the bright lights of an oncoming car, he 
drore "for 5 or 6 seconds" a t  a speed of forty-two miles per hour, a dis- 
tance he gives as "125 to 150 feet," but mathematicallay calculated for  the 
time and a t  that  speed, 305 to  360 feet. "Such is the stuff of which wrecks 
are made," wrote Stacy,  C.  J., in McKinnon z.. Motor Lines, supra. 

While plaintiff was under no  duty to anticipate negligence on the par t  
of others traveling the highway, i t  was his duty to anticipate presence 
of others, I fobbs z.. Coach Co., 225 N.C. 323, 34 S.E. Bd 211, and hazards 
of the road, such as disabled vehicles, and, i n  the exercise of due care, to 
keep his autonlobile under such control as to be able to stop within the 
range of his lights. 

The judgment of nonsuit entered below will be, and it is hereby 
Affirmed. 

MITTIF> L. CLARK, ADMIXISTRATRIX OF SAMUEL FRANKLIN CLARK, r. 
STAR'FORD LOWELL LAMBRETH. 

(Filed 21 May, 1952.) 
1. Negligence 8 1W- 

When it clearly appears from the evidence that the :injury complained of 
was independently and proxi~nately produced by the wrongful act, neglect. 
or default of an outside agency or responsible third person, defendant's 
motion to nonsuit is properly allowed. 

a. Automobiles 88 Sd, 18d, 21-Evidence held to establish that  negligence 
of driver in hitting parked vehicle was sole proximate cause of collision. 

Intestate was riding as a passenger in his father's truck a t  night. The 
evidence tended to show that defendant's truck was puked a t  an angle t o  
the curb so that its left rear protruded into the lane of travel, and that the 
truck driven by intestate's father collided therewith. !Phe evidence further 
tended to show that no other traffic was mooing along ):he street, that there 
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was abundant space for a vehicle to pass the parked truck in safety, and 
that the parked truck could be seen from some distance but that intestate's 
father did not see it. Held:  The evidence discloses either that the truck 
in which intestate was riding was driven without sufficient lights or that 
the driver failed to keep a proper lookout and that in either event the 
driver was guilty of negligence constituting the active proximate cause of 
the injury which insulated any negligence on the part of defendant, even 
if it be conceded that defendant's truck was negligently parked in violation 
of State law and city ordinance. 

APPEAL by plaintiff from Sink, J., at Sovember Term, 1951, of 
IREDELL. 

Civil action to recover for alleged wrongful death, G.S. 28-172 and 
G.S. 28-173, as result of actionable negligence of defendant Lambreth. 

Plaintiff alleges in her complaint that the injury to, and death of her 
intestate was prbximately caused by these acts of negligence : 

1. That defendant Lambreth negligently and unlax-fully parked his 
1950 Ford truck with the rear end of it "sticking and protruding out oTer 
and into Shelton Avenue directly in front of automobiles passing over 
and along said . . . avenue . . . and allowed same to remain so placed 
up and until the time of the collision . . . in violation of" ordinances of 
the city of Statesville, Code of 1947, Numbers 71 and 61, respectively. 

2. That defendant Lambreth negligently and unlawfully allowed his 
1950 Ford truck to remain so parked, as above set forth, "without having 
lights or reflectors" on same "to warn persons traveling over and along 
said Shelton Avenue, in violation of the laws of the city of Statesville, 
North Carolina, and the State of North Carolina as set out and provided 
in the General Statutes of said State." 

3. That "defendant negligently, carelessly and recklessly allowed dirt 
and dust to collect and form on all parts of his said Ford truck, making 
it even more difficult to be seen by persons traveling over and along the 
said Shelton Avenue." 

Defendant Lambreth, in his answer, denies the material allegations of 
the complaint, and as first further answer and defense avers, among other 
things, substantially these facts : That his truck was parked in a business 
district in full compliance with ordinances of the city and of laws of the 
State; and that the collision between his truck and the Clark truck mas 
caused solely by the negligence of 0. B. Clark in  that he operated his 
truck at  unlawful speed, recklessly, without keeping a proper lookout, 
and without sufficient lights, and at  a speed greater than that at  which he 
could stop within the range of his lights. 

And, for a second and further answer and defense, defendant Lambreth 
avers that, if he were guilty of negligence in any respect, then the negli- 
gence of 0. B. Clark, as set out in  paragraph 2 of the first further answer 
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and defense, joined and concurred with his negligence, i n  manner specifi- 
cally set forth. 

And defendant Larnbreth prayed an  order making 0. B. Clark a party 
defendant herein and summoned to answer, etc., and that  judgment be 
rendered in accordance with answer and defense set up by him, the said 
Lambreth. 

Accordingly 0. B. Clark was made party defendant, and served with 
summons and copy of answer. And, answering, 0. B Clark admits that  
he is the father of plaintiff's intestate and that  plaintiff was riding in the 
motor truck of 0. B. Clark about 10 :30 p.m. on 23 Ilecember, 1950, on 
Shelton Avenue in Statesville, North Carolina, but denies all other aver- 
ments set forth in both the first and the second further answer and defense 
of defendant-upon which he prays that defendant take nothing of him, 
and that the cross-action be dismissed at  cost to defendant. 

These facts appear to be uncontroverted: Plaintiff's intestate, Samuel 
Franklin Clark, a boy eleven years of age and resident of Iredell County, 
North Carolina, died in the early morning of 24 Ilecember, 1950, as 
result of injuries received at  or about 10 o'clock p.m. on 23 December, 
1950, when an International pick-up truck, owned and operated by his 
father, traveling in a southerly direction along Shelton Avenue in the 
city of Statesville, North Carolina, and in which he was riding as a 
passenger and guest, collided with the left rear end of a 1950 Ford truck 
owned by defendant Lambreth and parked and placed by him and per- 
mitted by him to remain parked on the west side of said avenue headed in  
southerly direction, a t  a point on Shelton Avenue in the second block 
from, and south of the intersection of said avenue and Monroe Street,- 
and plaintiff Mittie L. Clark is the duly qualified administratrix of the 
said Samuel Franklin Clark, deceased, and summons herein iqsued 17 
February, 1951, and was served on defendant same day. 

IJpon the trial in Superior Court plaintiff offered as witnesses Mrs. 
Mittie I,. Clark, mother and administratrix of Samuel Franklin Clark, 
deceased, *l. E. Guy, City Clerk and Treasurer of the city of Statesrille, 
and M. W. Raymer, coroner of Iredell County, and Sgt. Tom Waugh, 
member of police department of Statesville, who investigated the collision, 
and one W. D.  Everhardt of Mooresville, N. C., a passerby. 

At the outset of her testimony Mrs. Clark stated: That  on night of 
23 December, 1950, she, her husband Oscar Bruce Clark, and her son, the 
intestate, came from their home near Barium Springs into Statesville 
and had supper at  the Donut Dinette. And, quoting her, "After we had 
supper we decided to go home. I t  was about 10 minutes to 10 o'clock 
. . . We drove to the stop light a t  the bus station, turned left and were 
on our way . . . My husband was operating our car. I was sitting in 
the center and my little boy was on the outside. We  stopped a t  the red 
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light a t  the top of the hill which is a t  the intersection of Shelton Avenue 
and Monroe Street. I think this stop light is about 100 feet from the 
point of the collision in which we were involved." 

The testimony offered by plaintiff tends to show this factual setting a t  
the scene, and a t  the time, and on the night of the collision: 

(1) There are curbs on both sides of Shelton Avenue, and width inside 
curbs is 35 feet and 8 inches. I t  is a three-lane highway, with ample 
space for three cars. The width of the left lane, and of the right lane, is 
12 feet and 9 inches, and that of the center lane is 9 feet and 10 inches. 
The three lanes are marked with white lines,-the two lines being approxi- 
mately 5 inches wide. 

( 2 )  The A ~ e n u e ,  looking south from its intersection with Monroe 
Street is straight, i n  opinion of plaintiff, for a mile, and in opinion of 
police officer for approximately I?$ blocks north and 21/r2 blocks south of 
the place of the collision. 

There is a station a t  the corner a t  the stop light and Drum's Store is 
a t  the next corner i n  the first block. I n  the next block on the west side 
there is the Barkley home, i n  front of which defendant's truck was parked, 
and south of it a small fruit  stand and next to i t  a filling station. Still 
further south 011 the left side there is an ice plant. 

I t  was a clear and rather chilly night. I t  was not raining, and the 
street was dry. 

According to Mrs. Clark's testimony: There was no traffic meeting the 
Clark truck. There were several cars parked on the west side of Shelton 
Avenue, but how many she does not know. She '(did not notice that  any 
cars were parked on the oppoqite side of the street from where the truck 
was parked." The lights on the Clark truck "were good, and were on dim." 
Nrs.  Clark said : ((1 could see ahead with those dim lights about 50 feet." 
She also testified : "There was nothing between us and the parked truck 
as we approached it, no obstruction, nothing to  prevent me from seeing it. 
There was nothing between our vehicle and the parked truck from the 
time n e  passed Monroe Street u p  until we reached the point where the 
accident happened." 

And Nr> .  Clark also testified: "After we stopped a t  the stop light, we 
came on across and the street was dark, and I remember seeing this truck 
which was parked just before we hit it. I saw the corner of i t  and i t  was 
projecting o ~ l t  over that  white line and I thought i t  was going to hit  me 
in the face so I went orer against my  husband and little boy. As to this 
line of which I speak . . . we were driving in the center lane. W e  were 
trareling about 15  or 20 miles an  hour . . . cars were parked on that  side 
of the street and we were missing them about 4 or 5 feet. As to the man- 
ner in which the truck that we hit was parked, the left corner of the truck 
was hanging out or projecting out over the white line and i t  was sitting 
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at an angle. There were no reflectors and no lights or anything on the 
vehicle we ran into. My son . . . was injured in this collision . . . I 
told Mr. Marvin Raymer about how the truck was parked . . ." 

On cross-examination Mrs. Clark was asked these q.lestions, which she 
answered as shown : "Q. And about how far up the street were you when 
you saw the truck? A. We were right on it. Q. How far away would you 
say? A. Well, I just saw it, and we hit it. He did not have any time to 
make any move so he would miss it. Q. Kould you say three, or four, or 
five feet? A. Yes, approximately." And, again, "I was looking straight 
ahead, but did not see this truck until we were 4 or 5 feet from it." 

And immediately after the collision, Mr. Clark asked Mrs. Clark "what 
did we hit?" The coroner and the officer each testify i,hat he talked with 
Mr. Clark after the accident, and "he said he did not see the truck before 
he hit it.'' 

And further as to position of defendant's truck: Sgt. Waugh testified 
that defendant told him "he had parked his truck there about thirty min- 
utes before the collision . . . and that he parked i t  parallel to the curb." 

I n  this connection, Sgt. Waugh also testified: "I went to the scene of 
the accident. The Lambreth truck, a 1950 Ford, was on the right hand 
side of Shelton Avenue, facing south, and the Clark truck was in the 
middle of the street. The bed of the truck was not on the chassis at  that 
time. We moved the vehicles off the street . . . The right front wheel of 
the Lambreth truck was on the sidewalk, and the left front wheel was on 
the street next to the curb. The left rear wheel was sitting out in the 
street. The right rear wheel . . . two dual wheels, were approximately 
one and one-half feet from the curb, sitting a t  an angle to the west curb. 
The Clark truck . . . facing the same way . . . south, and about ten 
feet from the rear of the Lambreth truck." 

This witness continued, "I measured the Lambreth truck. The orer- 
all length . . . is twenty feet and ten inches. The length of the bed is 
twelve feet, and its width is seven feet and ten inches. The height of the 
bed is six feet and six and one-half inches. The distance from the bed to 
the ground is three feet and four inches, and the distance from the top of 
the wheel to the bed is four and one-half inches." 

As to the lights on the street: The tenor of Mrs. Clark's testimony is 
that there were not any street lights burning between the stop light and 
the ice plant, except one at  the corner of the street below, and about 50 
feet from where the accident happened. 

On the other hand, the policeman testified that there was a light shining 
in the center of Shelton Svenue and Mills Street, and another in the 
southwest corner of Shelton Avenue and Winston Street-one hanging in 
the middle of the street, and the other on the corner. .And that from the 
light on Winston Street to the scene of the accident was approximately 
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125 to 130 feet, and from that  i n  Mills Street, i t  was approximately 200 
feet. And the coroner testified that  there was a street light east of the 
ice plant. 

Evidence as to damage to trucks: The truck of defendant had a hole 
near the bottom of the bed on the left hand side, facing south, approxi- 
mately a foot to eighteen inches from the left edge of the truck. The bed 
of the Clark truck was off the chassis. The  right front  was damaged, 
fender and hood. The right windshild post was broken. The center post 
was not broken. The right hand door was mashed in. 

The policeman also testified that  from the intersection of Shelton 
Avenue and Monroe Street, about a block and a half away, he could see 
the cars a t  the scene of the accident. On the other hand, while the coroner 
testified that  looking south "there is a blind spot in there that  is more or 
less a blank wall," he stated, "the area is not a black-out . . . as long as 
you were driving so you could stop as f a r  as you could see, there was no 
danger." 

Mrs. Clark testified : "If my husband had seen the truck he could have 
pulled to his left." 

There is other testimony. I t  is not in conflict with the trend as indi- 
cated by the above. 

Plaintiff also offered in evidence : 
(1) Section 71 of Chapter 17 of the Code for the city of Statesville, 

"Parking automobiles, etc.," as follows: "Vehicles with trailers or any 
vehicle the combined length of load and vehicle is of such dimensions as to 
extend into the traffic lane shall not be parked within the forty-five degree 
spaces indicated a t  the curb a t  any place in the city so as to obstruct 
traffic, but when necessary for such vehicles to park, such vehicles shall 
park parallel to the curb and not more than six inches therefrom"; and 

(2)  P a r t  of Section 61 of said Chapter, "Obstructing Passage," as 
follows : "No vehicle shall stand on any street so as to interrupt or inter- 
fere with the passage of public conveyances or other vehicles." 

And, in this connection, A. E. Guy, City Clerk and Treasurer of the 
city, as witness for plaintiff, testified on cross-examination: "I do not 
think there were any forty-five degree spaces marked off on Shelton 
Avenue during last December." 

I t  is noted that  no evidence was offered tending to support the third 
allegation of negligence as hereinabove set out. While the coroner, testi- 
fying in corroboration of Mrs. Clark, stated that  "she said that  the left 
rear of the large truck was out in the street, and that  its color was green," 
she does not advert to the color in her testimony. Nor  does anyone else. 

Motion of defendant for judgment as in case of nonsuit made a t  the 
close of plaintiff's evidence was allowed, and from judgment in accordance 
therewith plaintiff appeals to Supreme Court and assigns error. 
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R. A. Hedrick and J .  G. Lewis for plaintiff, appellunt. 
Scott & Collier, Smathers & Carpente~, and Wm. I?.  Webb for defend- 

ant, appellee. 

WINBORNE, J. This is the pivotal question : Considering the evidence 
shown in  the case on appeal contained in the record, in the light most 
favorable to plaintiff, is there sufficient evidence to lake the case to the 
ju ry?  The tr ial  court did not consider it sufficient and, n-ith his ruling, 
we agree. 

This case is controlled by principles of intervening negligence applied 
in decisions of this Court in Smith v. Sink,  211 S . C .  725, 192 S.E. 108; 
Powers a. Sternbcrg, 213 N.C. 41, 195 S.E. 88;  Bufner 1 . .  Spease, 217 
N.C. 82, 6 S.E. 2d 808. 

In  Smith  v. Sink,  supra, opinion by Story ,  C. J., it is stated that  "In 
negligence cases, i t  is proper to sustain a demurrer to the eridence and to 
enter judgment of nonsuit: 1. When all the evidence taken in its most 
favorable light for  plaintiff, fails to show any actiolable negligence on 
the par t  of the defendant . . . 2. When it clearly appears from the evi- 
dence that  the injury complained of was independently and proximately 
produced by the wrongful act, neglect, or default of an outside agency or 
responsible third person." Cases are there cited in r3spect to each prin- 
ciple. 

I n  Smith  v. Sink i t  is also said : "We had occasicln to examine anew 
this doctrine of insulating the conduct of one, even rhen  it amounts to 
passive negligence, by the intervention of the actixe negligence of an  
independent agency or third party, as applied to v a r ~ a n t  fact situations, 
in the recent case of Beach v. Patton, 208 N.C. 134, 1'79 S.E. 446," and 
others cited. Then, continuing: "These decisions, and others, are in full 
support and approval of Mr. Wharton's statement in his raluable work 
on Negligence (Sec. 134) : 'Supposing that  if i t  had not been for the 
intervention of a responsible third party the defendant's negligence would 
have produced no damage to the plaintiff, is the defmdant liable to the 
plaintiff? This question must be answered in the negatire, for the gen- 
eral reason that  causal connection between negligence and damage is 
broken by the interposition of independent responsible human action. 
I am negligent on a particular subject matter. Another person, moving 
independently, comes in, and either negligently or maliciously so acts as 
to make my  negligence injurious to  a third person. If so, the person so 
intervening acts as a non-conductor, and insulates my negligence, so that  
I cannot be sued for the mischief which the person so mtervening directly 
produces. H e  is the one who is liable to the person injured.' " Then 
there follows, to like effect, a quotation from R. R. u. Xellogg, 94 E.S. 469. 
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And in Powers v. Stemberg, supra, this Court said:  "Even if i t  be 
conceded that defendant's truck was negligently parked on the side of the 
road . . . which may be doubted on the facts revealed by the record . . . 
still it  would seen1 that  the active negligence of the driver of the Beden- 
baugh car was the efficient cause of plaintiff's intestate's death.'' And, 
again, "The parking of the truck, if a remote cause, was not the proximate 
cause of the injury. The conduct of Wallis would have produced no 
damage but for  the actire intervening negligence of Bedenbaugh. This 
exculpates the defendants." 

I n  the light of these principles, even if i t  be conceded that  the truck of 
defendant was negligently parked on the side of Shelton Avenue, which 
may be doubted on the facts revealed by the record, i t  would seem that  the 
active negligence of the operator of the Clark truck was the real, efficient 
cause of the death of plaintiff's intestate. I t  is clear that  the operator of 
the Clark truck was driving either without sufficient lights, or without 
keeping proper lookout ahead, when there was nothing on the street to 
prevent him seeing the parked truck. I t  is also clear that  there was abun- 
dant  space for the Clark truck to pass the parked truck in safety. 

Consideration has been give11 to other exceptions, and error is not made 
to appear. 

While as ill Hammeft I , .  Miller, 227 N.C. 10, 40 S.E. 2d 480, the case 
presents a deplorable, tragic, and untimely ending of a young life, the 
evidence is insufficient to support a finding that  i t  was proximately caused 
by the parking of the truck of defendant. Other causes are apparent. 

Affirmed. 

FLORA GORDT RYAN (MRS. R. G. RYAN) v. WACHOVIA BANK & TRUST 
COMPANY (HIGH POINT BRANCH), EXECUTOR AND TRUSTEE UNDER THE 

LAST WILL OF McD. GORDY. 

(Filed 21 May, 1952.) 

1. Appeal and Error 5 40d- 

Findings of fact by the trial judge, when authorized by law or consent 
of the parties, are as conclusive as findings by the jury if there is any com- 
petent evidence to support them. 

2. Wills 5 4 3 -  
Where caveator acts in good faith and with probable cause in caveating 

the will, he is entitled to take a legacy bequeathed him in the instrument 
notwithstanding a provision therein that any beneficiary taking any action 
in caveating the will should forfeit any interest thereunder. The for- 
feiture provision will not be given effect to oust the supervisory power of 
the courts to determine the issue of dctiisauit vel non. 
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APPEAL by defendant from ATettEes, J., October Term, 1951, of GUIL- 
FORD (High Point Division). 

This is a civil action brought by Flora Gordy Ryan, a devisee under 
the will of her father, McD. Gordy, against the Wachovia Bank & Trust 
Company, Executor and Trustee under the will of McD. Gordy, to recover 
possession of a store building devised to the plaintiff under Article XI  of 
her father's will. 

McD. Gordy died 30 November, 1948. On 16 December, 1948, the 
Wachovia Bank & Trust Company presented for prohate a paper writing 
dated 27 February, 1947, purporting to be the last will and testament of 
McD. Gordy. This instrument contained a provision in Article XV 
thereof to the effect that if any objections were made to the probate of 
the will, or any attempt should be made to revoke the probate thereof, by 
any of the testator's heirs, next of kin, legatees, devisees, or any bene- 
ficiary under the provisions of the will, those who inaugurated, or abetted 
any such contest should, by reason thereof, forfeit any and all right or 
interest which he or she might otherwise have under the terms of the will. 

On 22 April, 1949, six of the testator's ten children, including the plain- 
tiff in this action, filed a caveat alleging that said paper writing was not 
the last will and testament of said McD. Gordy for thst, ( a )  his signature 
to said will was obtained through undue and imp~.oper influence and 
duress; and (b )  at  the time of the purported execution of said paper 
writing he was not capable of executing a last will and testament. 

The caveat came on for hearing at  the January Term, 1950, of the 
Superior Court of Guilford County, High Point Division. The caveators 
offered evidence to the effect that the testator was ninety years old when 
he died; that he was worn out and feeble and could riot do any work for 
several years prior to his death ; that at  times he could not recognize his 
children; that for several years prior to his death, when his older children 
would visit him, Mrs. Crissman and Mrs. Plummer (daughters who are 
among the chief beneficiaries under the will), would make it a point for 
one or the other to be present; that these older children during such time 
never had an opportunity for a private conversation .with their father. 

The will provided for a trust fund, consisting of a substantial part of 
the estate, to take care of Mrs. Gordy, the widow of the testator, and an 
invalid son during their lives. The estate was appraised for inheritance 
tax purposes for about $232,000. According to its terms, one daughter 
was to receive $25, the same sum the testator gave to his Negro renters 
who had been renting from him for twelve months. Another daughter 
was given $30, and still another only $300. Seven of the testator's ten 
children testified for the caveators (some of them being among the largest 
beneficiaries under the will). Upon all the evidence, however, the jury 
returned a verdict in favor of the propounders. 



N. C.] S P R I N G  TERM, 1952. 587 

RYAN v. TRUST Co. 

When the plaintiff filed her complaint in this action, the defendant 
filed an answer and pleaded the forfeiture clause in the will as a bar to 
her claim. 

When the cause came on for hearing, a jury trial was waived and it 
mas agreed that the court might hear the case upon the record of the 
caveat proceedings, a transcript of the evidence presented in the caveat 
proceedings, and an affidavit filed by the plaintiff in the present action. 

The court found as a fact that the plaintiff had plausible and probable 
ground for joining in the contest of the will and acted in good faith in so 
doing and was not barred by the forfeiture clause, and rendered judgment 
in favor of the plaintiff. The defendant excepted and appealed to this 
Court, assigning error. 

C'rissrnan & Bencini  and Robersqn, Hawor th  & Reese for defendant, 
appellant. 

Frazier & Frazier  for plaintiff ,  appellee. 

DENNY, J. TWO questions are presented for consideration and deter- 
mination. (1)  Was the trial judge justified in finding as a fact that the 
plaintiff had probable cause for caveating her father's will and that in so 
doing she acted in good fai th?  (2)  Does the finding that a caveator 
acted in good faith and with probable cause in caveating a will, entitle 
such careator to take a legacy thereunder where the instrument contains a 
no-contest or forfeiture clause? 

The first question must be resolved in favor of the plaintiff. Findings 
of fact by the trial judge, when authorized by law or consent of the 
parties, are as conclusive as when found by a jury, if there is any compe- 
tent evidence to support them. There is evidence to support the finding 
of probable cause and good faith. Hence, such finding is binding on us. 
M a t t h e w  v. F r y ,  143 N.C. 384, 55 S.E. 787; Caldwell C o m f y  v. George, 
176 N.C. 602, 97 S.E. 507; Eggers v .  Stansbury,  177 N.C. 85, 97 S.E. 
619; T y e r  v. Lumber  Co., 188 N.C. 268, 124 S.E. 305; T i n k e r  v. Rice 
Motors, Inc. ,  198 N.C. 73, 150 S.E. 701; Lumber  Co. v .  Finance Go., 204 
N.C. 285, 168 S.E. 219; T r u s t  Co. v .  Lumber  Co., 221 N.C. 89, 19 S.E. 
2d 138; Burnszdle  v .  Roone, 231 K.C. 577, 58 S.E. 2d 351 ; Radio Stat ion 
v .  Ei tel-NcCulloug7~,  232 N.C. 287, 59 S.E. 2d 779. 

The second question has not been decided in this jurisdiction unless we 
consider what was said by way of dic tum in Whi tehurs t  z.. Gotwalt,  189 
N.C. 577, 127 S.E. 582, as binding on US. I n  that case, the will involved 
contained a no-contest or forfeiture clause. A caveat was filed and upon 
the issue of devisavit  el non ,  raised thereby, the will was sustained. The 
court found as a fact that the caveat was filed without probable cause 
and that, therefore, all the interests of the caveators in the land devised 
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were forfeited under the forfeiture clause in the testator's will. Stacy, 
C. J., in speaking for the Court, said: ". . . by the clear weight of 
authority, both in England and in this country, a condition of forfeiture, 
if the devisee shall dispute the will, is valid in law. Cooke 21. Turner, 
15 M.  & W. (Eng.), 735 ; Perry v. Rogers, 114 S.W. (Tex.), 897 ; Done- 
gun 29. Wade, 70 Ala. 501 ; Hoit v. Hoit, 42 N. J .  Eq. 388 ; Thompson v. 
Gaut, 14 Lea (Tenn.), 314; 28 R.C.L., 315, and case3 there cited. 

"It is further held that where there exists probalis causa litigandi, that 
is, a probable or plausible ground for the litigation, (1 condition in a will 
that a legatee shall forfeit his legacy by contesting the will, is not binding, 
and under such circumstances a contest does not work a forfeiture. 
Morris v. Burroughs, 1 Atk. (Eng.), 399; Powell v. Morgan, 2 Vern. 
(Eng.), 90; I n  re Friend, 209 Pa. St., 442; Smithsonian Inst. v. Meech, 
169 U.S. 398. But here it is found as a fact that no probable cause 
existed for the filing of the caveat." 

I n  a number of jurisdictions it has been held that a clause in a will 
providing for forfeiture of the interest of any beneficiary contesting the 
instrument or its provisions, is valid and enforceable, even though such 
contest might have been instituted in good faith and with probable cause. 
Re Kitchen, 192 Cal. 384, 220 P. 301, 30 A.L.R. 1008; Rudd v. Searles, 
262 Mass. 490, 160 N.E. 882, 58 A.L.R. 1548; Schiffer v. Brenton, 247 
Mich. 512, 226 N.W. 253; R ~ s s i  v. Davis, 345 Mo. 362, 133 S.W. 2d 363, 
125 A.L.R. 1111; Bender v. Bateman, 33 Ohio App. 66, 168 N.E. 574; 
Barry v. American Security & T .  Co., 77 App. D. C. 351, 135 F. 2d 470, 
146 A.L.R. 1204. 

I t  seems, however, that the weight of authority ji? this country sup- 
ports the view that a no-contest or forfeiture clause in a will is subject 
to the exception that where the contest or other opposition of the bene- 
ficiary is made in good faith and with probable cause, such clause is not 
binding and a forfeiture will not result under such circumstances. South 
Norwalk Trust Co. v. St.  John, 92 Conn. 168, 101 8. 961, Ann. Cas. 
1918E 1090; Re Cocklin, 236 Iowa 98, 17 N.W. 2d 129, 157 A.L.R. 584; 
I n  re Kathan's Will, 141 N.Y.S. 705; Wadsworth 21. Brigham, 125 Or. 
428, 259 P. 299 ; Friend's Estate, 209 Pa. 442, 58 A. 853, 68 L.R.B. 447 ; 
Rouse v. Branch, 91 S.C. 111, 74 S.E. 133, 39 L.R.A. (N.S.) 1160, Ann. 
Cas. 1913E 1296; Tate v. Camp, 147 Tenn. 137, 245 S.W. 839, 26 A.L.R. 
755; Calvery v. Calvery, 122 Tex. 204, 55 S.W. 2d 537; I n  re Chappell's 
Estate, 127 Wash. 638, 221 P. 336; Dutterer v. Loglzn, 103 W. Va. 216, 
137 S.E. 1, 52 A.L.R. 83; Re Keenan, 188 Wis. 163. 205 N.W. 1001, 42 
A.L.R. 836. I n  our opinion, these authorities give sound and logical 
reasons for the adoption of the probable cause rule. 

I n  the case of South Norwalk Trust CO. 11. St. John, supra, the Court 
said : "The law prescribes who may make a will and how i t  shall be made ; 
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that i t  must be executed in a named mode, by a person having testa- 
mentary capacity and acting freely, and not under undue influence. The 
law is vitally interested in having property transmitted by will under 
these conditions and none others. Courts cannot know whether a will, 
good on its face, was made in conformity to statutory requirements, 
whether the testator was of sound mind, and whether the will was the 
product of undue influence, unless these matters are presented in court 
. . . Courts exist to ascertain the truth and to apply it to a given situa- 
tion, and a right of devolution which enables the testator to shut the door 
of truth and prevent the observance of the law is a mistaken public policy 
. . . Where the contest has not been made in good faith, and upon prob- 
able cause and reasonable justification, the forfeiture should be given full 
operative effect. Where the contrary appears, the legatee ought not to 
forfeit his legacy. He  has been engaged in helping the court to ascertain 
whether the instrument purporting to be the will of the testator is such 
. . . The effect of broadly interpreting a forfeiture clause as barring all 
contests on penalty of forfeiture, whether made on probable cause or not, 
will furnish those who would profit by a will procured by undue influ- 
ence, or made by one lacking testamentary capacity, with a helpful corer 
for their wrongful designs." 

I n  I n  re Kathan's Wi l l ,  supra, the Court said : "We must remember 
that the statute of wills is a part of the public law, and a condition that 
an heir shall not be permitted to show testator's want of testamentary 
capacity, or his other noncompliance with the statute of the state without 
forfeiting the legacy is . . . contrary to public order and policy . . ." 

I n  the case of Rouse v. Branch, supra, the Supreme Court of South 
Carolina said: "No case has been cited, and we do not believe any can be 
found, sustaining the proposition that a devisee or legatee shall not have 
the right, upon probable cause, to show that a will is a forgery, without 
incurring the penalty of forfeiting the estate given to him by the will. 
The right of a contestant to institute judicial proceedings upon probable 
cause to ascertain whether the wiIl was ever executed by the apparent 
testator is founded upon justice and morality. I f  a devisee should accept 
the fruits of the crime of forgery under the belief, and upon probable 
cause, that i t  was a forgery, he would thereby become morally a particeps 
criminis, and yet, if he is unwilling to commit this moral crime, he is con- 
fronted with the alternative of doing so, or of taking the risk of losing all 
under the will, in case i t  should be found not to be a forgery. Public 
policy forbids that he should be tempted in such a manner." 

The Supreme Court of Iowa, in overruling the case of Moran v. Mornn, 
144 Iowa 451, 123 N.W. 202, 30 L.R.A. (N.S.) 898, in the case of R e  
Cocklin, supra, quoted with approval the above statement from the Su- 
preme Court of South Carolina, and then stated: "By the same token, 
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if a will was executed as the result of fraud,  would not a legatee, who 
knew of the fraud but stood silently by fearing to risk loss of his legacy 
and accepted the fruits  of the fraud, be morally a party to i t ?  Also, a 
will executed by an  incompetent is legally no more hi3 will than if i t  were 
forged and a will secured by undue influence is as repugnant to the law 
as one secured by fraud. Public policy forbids that  one should be tempted 
to let such wills prevail. The administration of justice should not be 
frustrated in such a manner." 

I n  Calvery 2.. C'irlvery, supra, the Court said:  "The greater weight of 
authority sustains the rule that  a forfeiture of rights, under the terms of 
a will, will not be enforced where the contest of the will was made in good 
fa i th  and upon probable cause," citing V'hitehurst v. Gotwalt, supra, and 
numerous other decisions. 

Those authorities tha t  hold that  a clause in a will providing for the 
forfeiture of the interest of a beneficiary contesting the instrument o r  its 
provisions, is valid and enforceable, even though such contest might have 
been instituted in good fai th and with probable cause, adhere to  the idea 
that  a failure to enforce the forfeiture would result i n  thwarting the 
intention of the testator and would tend to encourage litigation in  fam- 
ilies. But, if a will has been procured by undue influence or fraud, there 
is no intent of the purported testator to thwart, sustslin, or defeat. Tate 
2,. Camp, suprtc. 

In our opinion, a bona fide inquiry whether a will was procured 
through fraud or undue influence, should not be stifled by any prohibition 
contained in the instrument itself. I n  fact, our courts should be as ac- 
cessible for those who in  good fai th and upon probable cause seek to have 
the genuineness of a purported will determined, as they are to those who 
seek to find out the intent of a testator in a will whose genuineness is not 
questioned. 

Forfeiture clauses are usually included in wills to prevent vexatious 
litigation, but we should not permit sueh provisions to oust the super- 
risory power of the courts over such conditions and to control them 
within their legitimate sphere. Friend's Estate, supra. 

There is a very great difference between vexatious litigation instituted 
by a disappointed heir, next of kin, legatee or devisee, without probable 
cause, and litigation instituted in good fa i th  and with probable cause, 
which leads the contestant to believe that  a purported will is not in fact 
the mill of the purported testator. We think i t  is better to rely upon our 
tr ial  courts to ascertain the facts in this respect. 

We, therefore, adhere and follow the rule laid down by way of dictum 
i n  Whitehumf  2.. Gotwalt, supra, not under the doctrine of stare decisis, 
but by reason of its soundness. 

' 

The judgment of the court below is 
.Affirmed. 
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ADCOX V .  AUSTIN and M C ~ R T Y R E  lj. AUSTIX. 

CHARLES E. ADCOX v. MRS. JAJIES H. AUSTIN 
and 

J. C. McINTYRE, TRADING AS TEXTILE MOTOR FREIGHT, r. MRS. JAMES 
H. AUSTIN. 

(Filed 21 May, 1952.) 

1. Automobiles § 18g  (2) : Evidence 8 4 2 b -  
Testimony of spectator that,  a t  the time of the accident, she exclaimed 

"that car hit  the truck" he ld  competent. 

2. Automobiles § 18g  (4)- 
Testimony of a witness that  she noticed defendant's car "was being 

driven fast" he ld  competent to explain her previous testimony that she had 
given it  more than usual attention, and certainly was not prejudicial in 
view of her subsequent testimony estimating its speed. 

3. Automobiles l 8 g  (5) -  
The physical facts a t  the scene of a collision are  competent upon the 

question as  to the speed of the vehicle a t  the moment of impact. 

4. Automobiles $j l2a- 
G.S. 20-141 requires the driver of a car, in the exercise of the duty to  

use due care, to reduce his speed to less than the masimum permitted by 
the statute when special hazards exist with respect to traffic or weather 
conditions or when necessary to avoid colliding with any person or vehicle. 

5. Automobiles 8a- 
The driver of a vehicle is under duty to maintain a proper lookout and 

to see that  which he ought to see. 

6. TFial 19- 
Upon motion to nonsuit, the trial court is limited to ascertaining whether 

there is any evidence of probative value sufficient to take the issue to 
the jury. 

7. Automobiles 5 1 8 h  (3)- 
Evidence tending to show that  defendant mas driving a car fifty-five 

miles per hour in approaching a Y-shaped intersection on a rainy day, that 
a tractor-trailer had jack-knifed, skidded and come to rest on the concrete 
apron between the intersecting highways immediately before defendant's 
car reached the scene, and that  defendant's car hit the right rear wheel 
of the tractor with such force as  to spin i t  around and completely demolish 
her car, is held to justify the submission of the issue of contributory negli- 
gence to the jury. 

8. Negligence § 21- 
A finding by the jury that  plaintiff was not injured by the negligence of 

defendant, that  defendant was injured by the negligence of plaintiff, but 
that  defendant by her own negligence contributed to her injury, is he ld  not 
inconsistent when measured by the applicable principles of law in this case. 
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APPEAL by defendant from Patton, Special  Judge, and a jury, July  
Civil Term, 1951, SCOTLAXD. 

Civil actions to recover for personal injury and property damage sus- 
tained in the collision between the automobile of defendant and the 
tractor-trailer owned by J. C. McIntyre, trading as Textile Motor 
Freight, and driven by plaintiff, Charles E. Sdcox. 

The plaintiff in each suit alleged negligence on the part of the defend- 
ant. The defendant denied the material allegations of the complaint and 
filed cross-actions, alleging negligence on the part of both plaintiffs. For 
convenience and by consent the cases were consolidiited for trial. This 
appeal relates to and arises from the verdict and judgment upon the cross- 
actions of defendant. 

The plaintiffs' evidence tends to show these fact:;: The collision oc- 
curred on 16 August, 1940, at  about 4:30 p.m., between Monroe and 
Wadesboro at the Y-shaped intersection formed by old U. S. Highway 74 
and the new highway bearing the same number. From the junction of 
these two highways a concrete apron extended 352 feet in an easterly 
direction. The collision occurred on the surface of this concrete apron. 
The tractor-trailer combination was traveling in an easterly direction 
from Monroe following the automobile of Mrs. T. C. Watson. The 
weather condition was rainy and the road wet. Thss tractor-trailer had 
been following the Watson car at  a reasonable distance for a mile or 
more, both rehicles traveling at  approximately 35 miles per hour. The 
tractor-trailer made no effort to pass the Watson car. Upon reaching the 
intersection, the Watson car slowed down for the d r h e r  to ascertain from 
the road signs the direction she wished to take. The slowing down of the 
Watson car gal-e rise to the application of brakes on the tractor-trailer, 
which was then at the western end of the intersection. Immediately the 
tractor-trailer jack-knifed and began to skid across the intersection for 
a distance of 50 to 60 feet, marking a gradual curve or straight line with- 
out zig-zagging and came to a full stop on the concrete apron in the jack- 
knifed position a second or two before the collision. Both tractor and 
trailer were off the area of that portion of Highway 74 upon which the 
appellant was traveling. The defendant was traveling in a westerly 
direction on Highway 74. As she met and passed the Watson automobile, 
she attracted the attention of Mrs. Watson because she was driving fast. 
She was at that time and at the time she approached the point of collision 
traveling at a speed of 55 miles an hour or more. As the Austin car 
passed, Mrs. Vatson looked in her rear view mirror and said to her hus- 
band, "That car hit the truck.'' The front of the Austin car collided 
with the right rear wheel of the tractor and spun the tractor around on 
its "5th" wheel. The Austin car pivoted around and stopped facing the 
tractor. The Austin car was completely demolished. Mrs. Austin's 
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mother and another passenger were killed in the collision. A young son 
was injured, but not seriously. The  car collided with the tractor with 
sufficient force to knock the driver of the tractor unconscious and to pro- 
duce a severe dislocation of the fourth vertebra of his spine. 

On the other hand, the defendant's evidence tends to show these facts: 
Mrs. Austin had been driving an  automobile approximately 25 years and 
was acquainted with U. S. Highway 74 from Lumberton to  Charlotte, 
having traveled that  highway a t  intervals from the time she was a student 
a t  Queens College up to the time of the collision. Mrs. Austin remeni- 
bered the t r ip  on the afternoon of 16 August, 1949, and that  she never 
exceeded the speed limit. From Lumberton to Laurinburg i t  was not 
raining, so she traveled that distance a t  a speed of 40 to 45 miles per 
hour. After passing Laurinburg, she encountered a drizzle of rain and 
slowed her speed accordinglv. She drove definitely on the right side of 
the road. She  stated that  i t  was hard to tell when she first saw or had 
any notice of the tractor-trailer, which collided with her car, because i t  
was such 2 sudden thing and she was traveling a t  a moderate rate of 
speed because of the rain and because she had just passed over Browns 
Creek was flooded. H e r  mother was very nervous and she was 
unusually careful not to frighten her i n  any way and for that  reason and 
the fact that  she was coming to the cross-roads on the east side of Polkton, 
she traveled very moderately. She slowed down even more because she 
knew country roads and that quite often traffic comes on through inter- 
sections. The first thing she remembers about the tractor-trailer was that  
a huge careening object appeared immediately in front of her and she 
jerked her steering wheel as Eard and f a r  to the right as she could. She 
did not remember anything after that. Mrs. Austin, as a witness for 
herself, in addition to her account of the facts leading up to and involved 
in the wreck itself, gave a detailed account of her own serious, painful 
and permanent injuries, which included a crushed pelvis, broken hip, 
broken arm and leg, broke11 jawbone, and niultiple other injuries, and 
described the death of her mother and friend as a result of the collision. 
She recounted the excruciating physical and mental pain suffered by her 
even after narcotics had been administered. 

At the conclusion of the plaintiffs7 evidence, defendant moved for 
judgment as of nonsuit in both actions, which motion was denied and 
defendant excepted. At the close of the defendant's evidence, defendant 
renewed her motion for judgment as of nonsuit. This was again denied 
and defendant excepted. 

I t  was stipulated that the issues submitted were in  proper form. De- 
fendant by proper exception challenged the submission of the first, second 
and third issues on the ground that  there was lack of evidence to support 
these issues. Howerer, no objection was made to the submission of the 
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issue of contributory negligence. The  following issues mere submitted to 
the ju ry :  1. Was the plaintiff J. C. McIntyre and ths plaintiff Charles E. 
Adcox injured and damaged by the nrgligence of the defendant, Mrs. 
James H. Austin, as alleged in the complaint? 2. What  amount, if any, 
is the plaintiff J. C. McIntyre entitled to recover foi damage to his prop- 
e r ty?  3. What amount, if any, is  the plaintiff Charles E. Sdcox entitled 
to recover for his injuries? 4. Was the defendant, Mrs. James H. Austiii, 
injured and her property damaged by the negligencc. of the plaintiffs, as 
alleged in the cross-actions? 5. Did the defendant, Mrs. James H. Austin, 
by her own negligence contribute to her injury and damage as alleged in 
the replies? 6 .  What  amount, if any, is the defendant, Mrs. James H. 
Austin, entitled to recover of the plaintiffs? 

Sometime after the jury retired for deliberation, it returned with the 
issues and propounded this question to the ccurt : ' If we answer num- 
ber 1 and number 4 and number 5 yes, can that  be right?" The court 
redelivered substantially the instructions preriously given on the issues 
inquired about. The foreman then made this inquiry of the court : "Can 
we convict both sides of contributory negligence?" The tr ial  judge then 
explained to the jury that  they were nor deciding a criminal case but a 
civil action and redefined their duties under the law with respect to the 
issues and the law applicable to each. The court concluded with this 
question: '(Does that  clarify what you are talking about?" To which 
the foreman replied : ''Yes, and I thank YOU." 

After further deliberation, the jury again came out with this question: 
"If we answer number 1 no, number 4 yes, and number 5 yes, is that  com- 
plete and proper?" The judge again instructed the jury that  i t  mas its 
duty to answer the questions under the evidence arLd under the rule of 
law laid down by the court and that  if the jury found the facts to be such 
under the evidence and the charge of the court, they had a right to answer 
the first issue no, the fourth issue yes, and the fifth issue yes, and that  
upon such a verdict, neither party could recover. To this the foreman 
replied: ( 'That is our wish." The jury again retlred and brought in 
their verdict, answering the first issue no, the fourth issue yes, and the 
fifth issue yes, with no answer to the other issues. 

The defendant mored to set aside the verdict on the fifth issue and 
suggested that  the jury be polled. Whereupon. the presiding judge re- 
quested each juror to stand, repeated the answer appearing on the verdict, 
and asked each juror : "Is that  your verdict 2". to which each answered : 
"Yes." Then the court put  this additional question to each juror:  "You 
still assent thereto?", to which each answered in the affirmative. The 
defendant then moved to set the verdict aside as to the fifth issue and as 
to the entire verdict as being against the greater weight of the evidence 
and for that  there is no evidence to support the fifth issue. This motion 
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was denied and defendant excepted. Defendant then moved to set aside 
the verdict as being against the greater weight of the evidence. This 
motion was also denied and defendant excepted. 

From the judgment upon the rerdict the defendant excepted and ap- 
pealed, assigning errors. 

J a m e s  W. X a s o n  a n d  S m a f l t e r s  & Carpen ter  for plaintif fs,  appellees. 
X c K i n n o n  & A f c K i n n o n ,  Basks D. T h o m a s ,  and V a r s e r ,  M c I n t y r e  & 

H e n r y  for de fendan t ,  appr l lan f .  

VALENTIXE, J. This record reveals one of life's dark tragedies, in 
which the defendant's mother and friend were killed, her small son badly 
hur t  and the defendant herself severely, painfully and permanently in- 
jured. The personal n a r r a t i ~ e  of these events by the defendant must have 
made a tremendous einotioiial appeal to the presiding judge and the jury. 
However, these, as all other matters involved in litigation, must be strip- 
ped of all pathos and pity and decided upon the merits of the matter under 
the rules of lam developed for the administration of justice. With this 
end in riew. we have examined carefully the exceptions entered by the 
appellant and brought forward in her brief, and in  them we find no  
reversible error to justify the awarding of a new trial. 

I n  the testimony of Mrs. Watson she spoke of looking in her rear-view 
mirror shortly after the defendant passed then exclaiming to her husband, 
"That car hit the truck." This was a spontaneous exclamation and com- 
petent under the rule laid down i11 S. 2). S m i t h ,  225 N.C. 78, 33 S.E. 2d 
472, and cases there cited. When asked if there was anything about the 
car that attracted her attention, she replied, "I noticed she was driving 
fast." Exception to this question and answer is without merit. The 
witness had testified that  she watched the automobile even after i t  passed. 
I t  was competent for her to explain why she gave i t  more attention than 
usual. Furthermore she immediately gave her estimate of the speed as 
55 miles per hour, to which there was no objection. 

A large part  of appellant's well-prepared brief is devoted to a forensic 
discussion of the evidence directed toward the negligence of the plaintiffs, 
the injuries and suffering of the defendant, and the damages involved in 
the collision, all of which is immaterial in view of the jury's findings that  
the plaintiffs were negligent and that  the defendant was guilty of con- 
tributory negligence. 

Nowhere are we referred to a n  authority in her brief, nor has our 
investigation disclosed any precedent, which was violated by the charge 
of the court. The only real question for determination upon this record 
is whether there was evidence worthy to be submitted to the jury upon 
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the question of the defendant's contributory negligence. We think that  a 
jury question arose upon the evidence. 

The evidence revealed that  the road was wet and slick with rain still 
frilling. The  headlights were burning on the tractor-trailer. The tractor- 
trailer, traveling a t  35 miles an  hour, was jack-knifc'd by the application 
of brakes when the car i n  front  of i t  slowed down a t  intersecting high- 
ways. The evidence also tended to show that  the defendant was operat- 
ing her automobile on a wet road under atmospheric conditions which 
made fast driving dangerous and that  she failed to keep a proper lookout. 
The impact and destructive results of the collision itself could properly 
be regarded as tending to indicate excessive speed. "There are a few 
physical facts which speak louder than some of the witnesses." Powers 
v. Sternberg, 213 N.C. 41, 195 S.E. 88;  I'okeley z.. Keams, 223 N.C. 196, 
25 S.E. 2d 602. 

There was evidence that  the defendant's car struck the right rear 
tractor wheel with sufficient force to spin or shunt the tractor-trailer 
around, and almost demolish the Xust i~ i  car. The force with which de- 
fendant's car struck the tractor and the attendant destruction, injury and 
death was appropriate evidence to be considered bv the jury upon the 
question of contributory negligence of the defendant. Baker P .  R. R., 
205 N.C. 329, 171 S.E. 342; Iiinnant ,I! .  R. R., 20P N.C. 489, 163 S.E. 
555; Herman v. R. R., 197 N.C. 718, 150 S.E. 361. 

G.S. 20-141 lays down this statutory principle : "No person shall drive 
a vehicle on a highway a t  a speed greater than is reasonable and prudent 
under the conditions then existing." The fact that  the speed of a vehicle 
is less than the maximum allowed by law for such vehicle ''$hall not 
relieve the driver from the duty to  decrease speed . . . when traveling 
upon any narrow . . . roadway, or when special hazard exists with respect 
to . . . other traffic, or by reason of weather or kighway conditions"; 
and the statute further directs that  "speed shall be decreased as may be 
necessary to avoid colliding with any person, vehicle, or other conveyance 
on . . . the highway in compliance with legal requirements and the duty 
of all persons to use due care." Iioke v. Greyhound Corp., 227 N.C. 412, 
42 S.E. 2d 593. 

I t  is the duty of every driver of a motor vehicle to keep and maintain 
a proper lookout in the direction of travel and upcm such driver is im- 
posed the responsibility and duty of seeing that  which he ought to have 
seen. Wall v. Bain, 222 N.C. 375, 23 S.E. 2d 330. Under our system 
of jurisprudence the taking of a case or a proper issue from the jury, 
while under proper circumstances is sometimes unavoidable, is always a 
delicate task and involres more than a strong feeling that  a party should 
not recover. "The power of the court is limited to the ascertainment 
whether there is any evidence a t  all which has p rob ,~ t i r e  value in any or 
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all of the facts and circumstances offered in the guise of proof. . . . I t  
is a matter of dropping the proffered proof into evenly poised balances 
to see whether i t  weighs against nothing. Cox v. R. R., 123 N.C. 604, 
31 S.E. 848, and cited cases. The result often brings a consequence not 
to be desired, sometimes not even consonant with our sense of justice, but 
when i t  is shocking to the conscience, the judges of the Superior Court 
have a remedy with which we are not entrusted." Wall a. Bain, supra. 

Whether the outlook of the defendant satisfied the demands of pru- 
dence, or whether it was too casual or  not sufficiently sustained, or  whether 
the defendant's speed u7as excessive, are matters addressed to the jury 
under all the facts and circumstances disclosed by the evidence, and i t  
was for the jury to say whether the defendant was guilty of contributory 
negligence. I t  appears that the case was well tried by the able judge who 
presided and that  the jury was deeply concerned about the case and anx- 
ious to render a correct verdict upon the evidence. The poll of the jury 
revealed not only that  it had answered the issues as shown by the verdict, 
but each juror in his own right still assented to the verdict in open court 
and in the presence of the defendant, whose facial disfiguration and other 
physical deformities still made an appeal to the sympathies of the jury. 
The verdict was not inconsistent when measured by the applicable prin- 
ciples of law. Edzivrds t.. Motor Co., ante, 269. 

The jury has spoken and we have no right upon this record to disturb 
the verdict. 

N o  error. 

BOARD OF MABAGERS OF THE JAMES WALKER MEMORIAL HOS- 
PITAL OF THE CITT OF WILMINGTON, N. C., r .  THE CITY O F  
WILMINGTON ASD NEW HANOVER COUNTY. 

(Filed 21 May, 1952.) 
1. Mandamus 5 l- 

M a n d a n z u s  is a writ issuing from a court of competent jurisdiction com- 
manding an inferior tribunal, board, corporation, or person to perform a 
purely ministerial duty imposed by lam. The party seeking such writ 
must hare a clear legal right to demand it, and the party to be coerced 
must be under a present, clear, legal duty to perform the act. 

2. Injunctions 1- 

-4 mandatory injunction to compel a board or public official to perform 
a duty imposed by law is identical in its function and purpose with that of 
a writ of naai~darnrcs and is governed by the rules applicable to m a n d a m u s .  

M a n d a n z u s  is not a prerentive remedy to be used as a restraining order 
to preserve the s tat ics  quo, but is a coercive writ which is final in its nature. 
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4. Same-- 
In an action by an eleemosynary corporation against a municipality and 

a county to ascertain defendants' statutory liabilities for contributions 
for indigent patients of the city and county treated a t  the hospital, it is 
error for the court to issue the mandatory writ of mandamus against de- 
fendants prior to the adjudication of the cause on its merits. 

APPEAL by defendant, City of Wilmington, from Burney, J., December 
Term, 1951, of NEW HANOVER. 

This is a civil action instituted on 3 November, 1951, for the purpose 
of obtaining a declaratory judgment setting out the rights of the plaintiff 
to financial aid from the defendants, and particularly for the care of the 
indigent poor and afflicted persons who are sent to the James Walker 
Memorial Hospital from the City of Wilmington and New Hanover 
County. 

The complaint sets out various resolutions adopted by the Board of 
Aldermen of the City of Wilmington as well as ~ a r i o u s  acts passed by 
the General Assembly of North Carolina, authorizing the City of Wil- 
mington and New Hanover County to maintain the hospital. 

The James Walker Memorial Hospital of the City of Wilmington was 
incorporated by Chapter 1 2  of the Private Laws of 1901. The act pro- 
vided that the institution should be operated by 3 Board of Managers 
consisting of nine members: three of them to be elected by the Board of 
Commissioners of New Hanover County, two by the Board of Aldermen 
of the City of Wilmington, and four members were to be selected by 
Mr. James Walker, who built the hospital on the property of the City of 
Wilmington and the County of New Ranorer. Provisions were made in 
the act for the board to be self-perpetuating. The act also provided, 
"That for the purpose of providing the proper means for sustaining the 
said hospital, and for the maintenance and medical care of all such sick 
and infirm poor persons as may from time to time be placed therein by 
the authority of the said Board of Managers, the Board of Commissioners 
of New Hanover County shall annually provide and set apart the sum of 
four thousand eight hundred dollars, and the Boa]-d of Aldermen of the 
city of Wilmington shall annually proride and set apart the sum of three 
thousand two hundred dollars, which said funds ishall be placed in the 
hands of the said Board of Managers, to be paid out and disbursed, under 
their direction, according to such rules, regulations and orders as they 
may from time to time adopt." The City of Wilmington and the County 
of New Hanover conveyed the hospital property to the above corporation 
by deed dated 19 July, 1901. 

According to the plaintiff's pleadings, the City of Wilmington and the 
County of New Hanover made contributions annually for the support 
and maintenance of the James Walker Memorial Hospital until 1 July, 
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1951, pursuant to the provisions of the above act or the following acts: 
Private Laws of 1907, Chapter 38; Public-Local Laws of 1915, Chapter 
66; Public-Local Laws of 1937, Chapter 8 ;  and Public-Local Laws of 
1939, Chapter 470. 

Since 1 July, 1951, the City of Wilmington has failed and refused to 
make any contribution to the support and maintenance of the hospital, or 
for the treatment of the indigent sick and afflicted poor of the City of 
Wilmington and the County of New Hanover who hare been certified to 
the hospital for treatment by the New Hanover County Welfare Depart- 
ment. 

The rights of the respective parties involve the provisions of certain 
1951 legislation. Section 1 of the 1951 Session Laws, Chapter 906, in 
pertinent part, reads as follows: "That the City of Filmington and the 
County of New IIanover be and they hereby are authorized and directed 
to enter into a contract with the James Walker Memorial Hospital, mak- 
ing proper and adequate provision for the hospitalization, medical atten- 
tion, and care of the indigent sick and afflicted poor of said city and 
county, respectively, said contract to be effective as of the first day of 
July, 1951, and from and after said first day of July, 1951, the City of 
Wilmington and the County of New Hanover. and each of them, is hereby 

u 

authorized, directed and fully empowered to appropriate to the said 
James Walker Memorial Hospital for such purpose the sun1 of three and 
75/100 ($3.75) dollars per day per patient for each day of care rendered 
to indigent in-patients hospitalized in said hospital, (the total combined 
appropriation being $7.50 per day per patient), and the sum of one 
($1.00) dollar per visit per patient for each out-patient given profes- 
sional care, drugs, bandages, dressings, and other medical care, (the total 
combined appropriation being $2.00 per visit per patient), when such in- 
patients and such out-patients have been certified to said hospital by the 
New Hanover County Welfare Department as being indigents; payment 
of the aforesaid appropriations shall not exceed the sum of forty thou- 
sand ($40,000) dollars each from the said city and said county during 
any one twelve months' period; . . ." Section 2 of the act purports to 
empower and direct the Board of Commissioners of New Hanorer County 
and the Council of the City of Wilmington to le7-y and collect any addi- 
tional taxes that may be necessary in order to meet the above appropria- 
tions. 

A copy of the summons and complaint were served on the respective 
defendants on 5 November, 1951. Thereafter, on 15 Kor-ember, 1951, the 
plaintiff filed an amended complaint setting out certain aniounts it alleged 
to be due from the City of Wilmington for the months of July, August, 
September, and October, 1951, which said city had refused to pay, said 
sums being one-half of the cost of treatment for the indigent from the 
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City of Wilmington and New Hanover County for the months indicated, 
and prayed the court for a writ of m a n d a m u s  reqiliring the defendant, 
City of Wilmington, to pay one-half of the maintenance and upkeep of 
the plaintiff hospital and of the indigent poor admitted thereto from the 
City of Wilmington and New Hanover County. 

The plaintiff, on 21 November, 1951, gave notice to the defendants that 
it would move the court, on Tuesday, 4 December, 1951, in the Superior 
Court of New Hanover County, or as soon thereafter as plaintiff might 
be heard, for a m a n d a m u s  requiring the City of Wilmington to make the 
contributions as prayed for. 

Prior to the hearing of the motion for mandamus ,  or mandatory in- 
junction, on 12 December, 1951, and before the expiration of time to 
answer, the defendant, City of Wilmington, filed its motion to strike 
portions of the original complaint as ~ e t  forth in the motion to strike 
and at  the same time filed its motion to strike poriions of the amended 
complaint, said motions being on file at  the time of the hearing on plain- 
tiff's motion for mnndamus ,  or mandatory injunction, and at  the time of 
the entry of judgment appearing in the record. 

The court below, upon motion of plaintiff for mandamus ,  or a manda- 
tory injunction, found certain facts and concluded "that the plaintiff is 
a Trustee to operate said hospital for the defendants City of Wilmington 
and New Hanover County, and that it is their duty and obligation to pay 
to the plaintiff for the treatment of the indigent poor admitted therein 
from the County of New Hanover and the City of Wilmington"; and 
entered the following judgment: "It is, thereupon (on motion of counsel 
for plaintiff, ordered, considered and adjudged, that the defendant, City 
of Wilmington, its officers, (and) agents are hereby enjoined, directed 
and commanded forthwith to contribute and pay to the plaintiff monthly 
one-half of the cost of treating the indigent poor admitted to the said 
hospital from the City of Wilmington and the County of New Hanover, 
and treated therein." 

The defendant, City of Wilmington, appeals frorr the above judgment 
and assigns error. 

Isaac C. M'right for plaintif f ,  appellee. 
W i l l i a m  B. Campbel l  for de fendan t ,  appellant.  

DENNY, J. X a n d a m u s  is a writ issuing from a court of competent 
jurisdiction commanding an inferior tribunal, board, corporation, or per- 
son to perform a purely ministerial duty imposed by law. The party 
seeking such writ must have a clear legal right to demand it, and the 
tribunal, board, corporation, or person must be under a present, clear, 
legal duty to perform the act sought to be enforced. H o s p i f a l  v. J o i n t  
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Commi t t ee ,  234 N.C. 673, 68 S.E. 2d 862; Poole  c. B d .  of E x a m i n e r s ,  
221 N.C. 199, 19 S.E. 2d 635 ; H a r r i s  v. B d .  of E d u c a t i o n ,  216 N.C. 147, 
4 S.E. 2d 328; N e a r s  v. B d .  of Educa t ion ,  214 N.C. 89, 197 S.E. 752; 
J o h n  v. ,4llen, 207 X.C. 520, 177 S.E. 634; Rol l ins  v. Rogers ,  204 N.C. 
308, 168 S.E. 206; 55 C.J.S., Mandamus, section 125, page 213. 

A mandatory injunction, when issued to compel a board or public 
official to perform a duty imposed by law, is identical in its function and 
purpose with that  of a writ of mandamus .  And a writ of m a n d a m u s  is 
final in its nature. As pointed out by Johnson ,  J . ,  i n  Hosp i ta l  v. J o i n t  
Commi t t ee ,  supra,  an interim or temporary writ of m a n d a m u s  is unknown 
to the lam. M a n d a ~ n u s  is not a preventive remedy to  be used as a restrain- 
ing order to preserve the s tatus  quo, but i t  is essentially a coercive writ ;  
one that  commands performance, not desistance. 34 Am. Jur. ,  Man- 
damus, section 2, page 809. Such writ will not be issued to enforce an 
alleged right which is in question. H a r r i s  v. R d .  of Educa t ion ,  supra;  
H a y e s  v. B e n t o n ,  193 N.C. 379, 137 S.E. 169. L I I a n d a ~ ~ z z ~ s  lies only to 
enforce a clear legal right and will be issued only where there is no other 
legal remedy. H a r r i s  c. B d .  of E d u c a f i o n ,  supra;  C'ody z.. R a r r ~ t t ,  200 
S . C .  43, 156 S.E. 146; Cmstead  v. B d .  of Elect ions ,  192 S.C.  139, 134 
S.E. 409. "The function of the writ is to compel the performance of a 
ministerial duty-not to establish a legal right, but to enforce one which 
has been established." Wil lc imon  c. Bd. of Educa t ion ,  199 N.C. 669, 
155 S.E. 562. 

This action was instituted for the purposr of ascertaining the rights 
of the respective parties under the ~ a r i o u s  legislative enactments referred 
to and made a part  of the plaintiff's complaint. I n  the meantime, before 
the City of Wilmington's motion to strike certain portions of the com- 
~ l a i n t  was heard, without an  answer being filed by either of the defend- 
ants, or a demurrer interposed, the court, on motion of the plaintiff, issued 
a writ of m a n d a m u s  to compel the City of Wilmington to make the very 
contributions the plaintiff seeks to ascertain, in this action, whether i t  
has the legal right to compel the City of Wilmington to make. Further-  
more, this writ may not be treated as a temporary injunction to preserve 
the s tatus  quo  until the further order of the court as n-as done in the case 
of Aosp i la l  v. J o i n t  C o m m i t f e e ,  supra.  There, a writ denominated an  
"interim writ of n~nndnmus"  was applied for and obtained to prevent the 
remora1 of Hamlet Hospital & Training School for Kurses from the 
accredited list of such institutions until the further order of the court. 
We treated the writ, and properly so, as a temporary restraining order, 
but here affirmative action is ordered and directed before the pleadings 
have been filed, the issues joined and the clear legal right to a m a n d a m u s  
has been established. The writ mas prematurely issued. 
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The question to be adjudicated in this action is of vital importance to 
the future maintenance and welfare of one of the State's finest eleemosy- 
nary institutions. The City of Wilmington and the County of New Han- 
over, prior to 1 July, 1951, have not only contributed annually for fifty 
years to the maintenance of this institution, but they have also contrib- 
uted substantial sunls of money for its enlargement. A final decision in 
this action should not be delayed by legal sparring. I t  ought to be a 
simple matter to agree upon the facts and obtain a pmmpt ruling thereon. 
The outstanding services rendered by this institution to the citizens of 
the City of Wilmington and the County of New Hanover, for more than 
half a century, merit the prompt and effective co-operation to this end 
by all parties concerned. 

The judgment below mill be set aside and the cause remanded to the 
end that the rights of the parties may be determined after the issues have 
been joined, or the defendants have failed to answer or otherwise pleaded. 
I n  any event, a writ of mandamus should not be issued against the defend- 
ants, or either of them, until the cause is finally adjudicated on its merits. 

Error and remanded. 

MRS. JUANlTA THOMASON, WIDOW ; JAMES R. THOMASON, JR. ; ROB- 
ERT GLENN THOMASON ; PEGGY JOE THOMAEION, MINOR CHILDREN 
ow JAMES REESE THOMASON, DECEASED, v. RED BIRD CAB COM- 
PANY, INC., ST. PAUL MERCURY & INDEMNITY COMPANY. 

(Filed 21 May, 1952.) 

1. Master and Servant g 4 3 -  
The Industrial Commission has exclusive originlll jurisdiction of all 

Workmen's Con~pensation proceedings and is the so'Le fact finding agency 
in such cases. G.S. 97-84. 

2. Master and Servant 55d- 
The Superior Court has appellate jurisdiction to review an award of 

the Industrial Commission only for errors of law, and the findings of fact 
of the Industrial Commission are conclusive upon it when supported by 
evidence, G.S. 95-86, and may be reviewed solely to determine whether 
there was any competent evidence before the Commission to support them 
and whether the findings justify the Commission's legal conclusions and 
decision. 

8. Same: Master and Servant 8 5- 
The findings of fact of the Industrial Commissioii must be sufficiently 

positive and specific to enable the court on appeal to determine whether 
they are supported by the evidence and whether the llaw has been properly 
applied to them, and when the commission fails to find the determinative 
facts, the cause is properly remanded. 
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THOMASON v. CAB Co. 

4. S a m d a u s e  held properly remanded to  the Industrial Comn~ission for 
specific findings of the determinative facts. 

Where there is evidence that the deceased employee turned aside from 
his employment for the purpose of going on a drunkell frolic with another, 
and that the accident causing his death mas due to the negligence of such 
other who was driving the cab in violation of a rule of the employer, gen- 
eral findings or conclusions that the accident was not occasioned by the 
employee's intoxication and that the employee died as a result of an acci- 
dent arising out of and in the course of his employment. \vithout any 
specific findings from the evidence as to the crucial facts upon which the 
claim depends, are insufficient to enable the court properly to review the 
award for error of law, and the cause is properly remanded for specific 
findings of the determinative facts. 

APPEAL by plaintiffs from Pless, J., a t  February Term, 1952, of 
DAVIDSOX. 

Proceeding under the North Carolina Workmen's Compensation Act 
in which the plaintiffs, as the widow and children of James Reese Thom- 
ason, a deceased employee, seek death benefits from an  employer, Red 
Bird Cab Company, Inc., and its insurance carrier, St. Pau l  Mercury 
and Indemnity Company, for a death allegedly resulting from an  injury 
by accident arising out of and in the course of his employment. 

The deceased was employed to drive a taxicab owned by the defendant, 
the Red Bird Cab Company. H e  and a companion, Coley Story, met 
instant deaths about daybreak on 1 5  August, 1950, a t  a point on United 
States Highway 'No. 29 nine miles south of Lexington, Korth Carolina, 
when the taxicab, which was proceeding northward, collided with a south- 
bound tractor-trailer combination owned by the &Lean Trucking Com- 
pany. 

The defendants denied liability for the benefits sought by the plaintiffs 
on the ground that  the death of the deceased did not result from a n  injury 
by accident arising out of and in the course of his employment. I n  addi- 
tion to  denying the validity of the plaintiffs' claim, they pleaded as an  
affirmative defense that  the death of Thomason was occasioned by his own 
intoxication. G.S. 97-12. 

The testimony presented by the parties before the Hearing Commis- 
sioner had a strong tendency to establish these propositions: That  the 
deceased turned aside from his employment a t  3 :15 o'clock on the morn- 
ing of 15  August, 1950, for the purpose of going on a drunken frolic with 
Coley Story, and did not bring himself back into the line of his employ- 
ment a t  any time before his tragic death, which happened two hours later. 
That  the deceased and Story became intoxicated shortly after  the for- 
mer's departure from his employment, and continued in  that  state until 
the fatal collision. Tha t  despite a rule of his employer prohibiting such 
action, the deceased entrusted the operation of the taxicab to Story. Tha t  
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as the northbound taxicab and the southbound tractor-trailer combination 
were about to meet and pass, Story suddenly and drunkenly swerved the 
taxicab onto his left side of the highway and into the pathway of the 
oncoming tractor-trailer combination, thus causing the fatal collision. 

The defendants asked the Hearing Commissioner to make definite and 
detailed findings of fact in respect to these propositioizs. Instead of com- 
plying with this request, the Hearing Commissioner made these general 
findings on this phase of the case : (1)  That "we hare no way of knowing 
what transpired . . . between 3:15 A.M. . . . and approximately 5:00 
o'clock A.M., when the fatal wreck occurred." (2)  That "the cause of 
the collision remains unexplained." (3) That "the death of James Reese 

\ ,  

Thomason was the direct . . . result of an injury by accident arising out 
of and in the course of his employment by the defendant employer." (4)  
That "the death of James Reese Thomason was not occasioned by . . . 
(his) . . . intoxication." The Hearinn Commissioner concluded as a 
\ ,  - 
matter of law on the basis of these general findings that the plaintiffs are 
entitled to the death benefits sought by them, and made an award accord- 
ingly. 

The defendants appealed this award to the Full Commission. A ma- 
jority of the members of that body rendered a judgment over the dissent 
of their chairman whereby they adopted as their own "the findings of 
fact and conclusions of law of the Hearing Commissioner" and affirmed 
the award made by him. The defendants thereupon appealed from the 
Full Commission to the Superior Court. 

When the proceeding came on for hearing in the Superior Court, Judge 
Pless entered an order upon motion of the defendants remandina the - 
cause to the Full Commission with directions that it make a specific 
finding of fact as to who was driving the taxicab at the time of the colli- 
sion, and that it clarify its findings of fact and conclusions of law in 
certain other respects. The plaintiffs thereupon appeded to the Supreme 
Court, assigning the order of remand as error. 

P h i l i p  R. Craver  for plaintif fs,  a p p e l l m t s .  
Don A. W a l s e r  for defendants ,  appellees. 

ERVIN, J. The North Carolina Workmen's Compmsation Act clearly 
demarcates the respective functions of the Industrial Commission and the 
courts in  proceedings coming within the purview of the act. 

The Industrial Commission has exclusive original jurisdiction of all 
workmen's compensation proceedings. Cooke v. Gil l is ,  218 N.C. 726, 
12 S.E. 2d 250; Hedgepe th  v. Casua l t y  Oo., 209 N.C. 45, 182 S.E. 704; 
Franc i s  v. W o o d  T u r n i n g  Co., 204 N.C. 701, 169 S.E. 654. I t  hears the 
evidence of the parties, and determines the questiori.~ at  issue between 
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them. I t  is required to embody its determination in  a written award 
containing a statement of its findings of fact, its rulings of law, and all 
other matters pertinent to the questions a t  issue. G.S. 97-84. The find- 
ings of fact of the Industrial Commission are conclusive and binding upon 
the courts if they are supported by competent evidence. G.S. 97-86; 
Withers  zj. Black, 230 N.C. 428, 53 S.E. 2d 668. 

The Superior Court has appellate jurisdiction to review an  award of 
the Industrial Commission for errors of law when a party to the pro- 
ceeding in which the award is made appeals to it. G.S. 97-86; Smi th  v. 
Paper Co., 226 K.C. 47, 36 S.E. 2d 730; Fo,x v. iPlills, Inc., 225 N.C. 580, 
35 S.E. 2d 869; TVinslox 2.. Carolina Conference Association, 211 N.C. 
571, 191 S.E. 408; Byrd c. Lumber Co., 207 N.C. 253, 176 S.E. 572. An  
appeal lies to the Supreme Court from the judgment entered by the Supe- 
rior Court on its reriew of the award of the Industrial Commission. 

I n  passing upon an  appeal from an  award of the Industrial Commis- 
sion in a proceeding coming within the purview of the act, the Superior 
Court is limited in its inquiry to these two questions of law : (1 )  Whether 
o r  not there was any competent evidence before the commission to support 
its findings of fac t ;  and (2 )  whether or not the findings of fact of the 
comnlission justify its legal conclusions and decision. Henry  v. Leather 
Co., 231 N.C. 477, 57 S.E. 2d 760. The Superior Court cannot consider 
the evidence in the proceeding in any event for the purpose of finding the 
facts for  itself. Reed c. Lavender Bros., 206 N.C. 898, 172 S.E. 877; 
l i s s e ~ y  c. Cotton Alills, 201 N.C. 688, 161 S.E. 307. I f  the findings of 
fact of the Industrial Commission are supported by competent evidence 
and are  determinative of all the questions a t  issue in the proceeding, the 
court must accept such findings as final truth, and merely determine 
whether or not they justify the legal conclusions and decision of the com- 
mission. B l e ~ i n s  v. Terr ,  220 N.C. 135, 16  S.E. 2d 659; Rank in  v. Mfg .  
Co., 212 N.C. 357, 193 S.E. 339. Bu t  if the findings of fact of the Indus- 
trial C'onnnission are insufficient to  enable the court to determine the 
rights of the parties upon the matters in controversy, the proceeding must 
be remanded to the conlmission for proper findings. Young  v. Whitehall  
Co., 229 N.C. 360, 49 S.E. 2d 797; Cook v .  Lumber Co., 217 N.C. 161, 
7 S.E. 2d 378; Farmer 1 % .  Lwmber CO., 217 N.C. 158, 7 S.E. 2d 376; 
Gozuens 1.. Alamanrr C o u n t y ,  214 N.C. 18, 197 S.E. 538; Singleton 1.. 

Laundry  Po., 213 N.C. 32, 195 S.E. 34. 
I t  is impossible to exaggerate how essential the proper exercise of the 

fact-finding authority of the Industrial Commission is to the due admin- 
istration of the Workmen's Compensation Act. The findings of fact of 
the Industrial Comniission should tell the full story of the event giving 
rise to the claim for compensation. They must be sufficiently positive 
and specific to enable the court on appeal to determine whether they are 
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supported by the evidence and whether the law has been properly applied 
to them. I t  is obvious that the court cannot ascertain whether the find- 
ings of fact are supported by the evidence unless the Industrial Commis- 
sion reveals with at least a fair degree of positiveness what facts it finds. 
I t  is likewise  lain that the court cannot decide whether the conclusions 
of law and the decision of the Industrial Commission rightly recognize 
and effectively enforce the rights of the parties upon the matters in con- 
troversy if the Industrial Commission fails to make specific findings as to 
each material fact upon which those rights depend. 

When the record before us is laid alongside these rules, it is manifest 
that the supposed findings of fact in the instant proceeding are not suffi- 
ciently positive and specific to enable the court to judge the propriety of 
the award. They consist in large measure of recitals of evidence, and 
argumentative comment thereon. They contain no definite determination 
as to what the deceased was doing at  the time of his fatal injury, or as to 
any of the other crucial facts upon which the claim to death benefits and 
the defense LO such claim d e ~ e n d .  A factual basis for the award under 
review is not supplied by the general findings that "the death of James 
Reese Thomason was not occasioned by his intoxication," and that "the 
death of James Reese Thomason was the direct result of an injury by 
accident arising out of and in the course of his employment by the de- 
fendant employer." Gowens v. Alamance C'ounty, m p r a .  Under the 
evidence in this proceeding, these indefinite finding,g constituted mere 
conclusions, and not findings of fact. Singleton c. Laundry  Co., supra. 
I n  addition. the conclusion that "the death of James R12ese Thomason was 
not occasioned by his intoxication" is destroyed by the antagonistic find- 
ing that "the cause of the collision remains unexplained," and the con- 
clusion that "the death of James Reese Thomason miis the direct result 
of an injury by accident arising out of and in the course of his employ- 
ment by the defendant employer" is nullified by the contradictory finding 
that "we have no way of knowing what transpired between 3 :I5 A.M. 
. . . and approximately 5:00 o'clock A.M.. when the fatal wreck oc- 
cur red." 

For the reasons given, the proceeding was rightly remanded to the 
Industrial Commission. The order of remand is 

Affirmed. 
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ETHEL SOWERS, ADMINISTRATRIX OF JAMES D. SOWERS, v. HOWBRD 
J. MARLEP. 

(Filed 21 May, 1952.) 
1. Negligence 5 17- 

Plaintiff in a n  action based on negligence has the burden of producing 
evidence, either direct or circumstantial, sufficient to establish negligence 
on the part  of defendant and that such negligence proximately caused the 
injury. 

2. Negligence 8 l 9 b  (1)- 
In  order for circumstantial evidence to be sufficient to be submitted to 

the jury in a n  action for negligence, the facts presented must reasonably 
warrant the inference that the injury was the result of actionable negli- 
gence on the part of defendant, and such inference must rest upon facts in 
evidence and cannot rest on conjecture or surmise from the evidential facts. 

3. Automobiles § 8a- 
The driver of a motor vehicle is under duty to maintain a proper lookout, 

to keep his vehicle under reasonable control, and not to drive it  a t  a n  
unlawful speed. 

4. Automobiles 3 1- 
I t  is not only unlawful to operate a motor vehicle in excess of the statu- 

tory masimum, but it is also unlawful to operate a motor vehicle a t  a 
speed greater than is reasonable and prudent under the existing conditions 
because of special hazards with respect to pedestrians or other traffic, even 
though less than the statutory masimum. G.S. 20-141. 

5. Evidence § 17- 
Plaintiff, by offering in evidence a n  uncontradicted extra-judicial decla- 

ration of defendant, is bound thereby. 

6. Automobiles § 1811 (2)-Circumstantial evidence held insufficient predi- 
cate for inference of negligence. 

Plaintiff introduced evidence that  some five or six minutes before the 
collision, intestate was seen a t  some undesignated distance west of the 
place of collision leading his horse eastward along the northern half of 
the highway, and introduced the extra-judicial statement of defendant that  
intestate and his horse suddenlp and unexpectedly emerged from the dark- 
ness north of the highway and dashed onto the highway in the path of his 
vehicle. Held: The evidence is insufficient to support the inference that  
intestate was in plain view leading his horse along the highway and that  
defendant could hnre seen him in time to have avoided the collision, since 
the inference that intestate was lending his horse eastward along the 
northern half of the highway is not predicated upon facts in evidence but 
an inference from other facts, and the contention that  defendant could 
have seen intestate in time to have avoided injuring him is in conflict with 
the only testimony upon this question. 

APPEAL by plaintiff f rom Plrss, ,I., a t  F e b r u a r y  Term, 1952, of 
DAVIDSOK. 
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Civil action by administratrix to recover damages for the death of her 
intestate who was struck and killed by an automobile while he was on foot 
in the traveled portion of a highway. 

United States Highway No. 64, which runs east and west, crosses State 
Highway No. 109, which runs north and south, in the eastern section of 
Davidson County. I t  is paved to a width of twenty f.et, has a dirt shoul- 
der three feet wide on each side, and is virtually level and straight for a 
distance of twelve hundred feet east of the intersection with State High- 
way No. 109. There are no obstructions to view along State Highway 
No. 64 or its shoulders anywhere in this space. 

The night of 1 May, 1951, was dry, and "very dark." At sometime 
after nine o'clock on that night, the plaintiff's intestate, James D. Sowers, 
who was on foot in the paved portion of United Stales Highway No. 64 
five hundred feet east of its intersection with State Highway No. 109, 
was instantly killed when he was struck on his left side by the front of a 
westbound passenger carrying Plymouth automobile driven by the defend- 
ant, Howard J. Marley, who was en route to Lexington. The place of 
collision was not in a business or residential district. The intestate, who 
was wearing '(dark-colored clothes," was not carrying a lantern or any 
other light. His body, which was much broken and crushed, came to rest 
in the middle of the highway at an undesignated distance west of the point 
of impact. Although its brakes were not applied, the Plymouth car was 
brought to a standstill thirty-five feet west of the body. The defendant 
stayed at  the scene until the body was removed, and peace officers finished 
their investigation. 

The only evidence at the trial was that offered by the plaintiff, which 
had a strong tendency to establish the matters stated in the two preced- 
ing paragraphs. None of the persons testifying in her behalf actually 
saw the collision. As a consequence, she undertook i;o sho~i- legal culpa- 
bility on the part of the defendant by these circumstances : 

1. The plaintiff's intestate had an unshod horse, whose color is not 
revealed by the evidence. About five or six minutes before the collision, 
the plaintiff's witness Grady Hughes saw the intestate at some undesig- 
nated distance west of the place of collision "leading his horse . . . east 
. . . on Highway 64" by a bridle or halter. 

2. The defendant made these statements after the collision: As he 
drove his Plymouth car westward on the highway at a speed of "forty to 
fifty miles an hour," an automobile approached from the west. H e  
diinmed his headlights, and the driver of the oncoming automobile did 
likewise. After he met and passed the eastbound automobile, he turned 
his headlights to normal. A "split second later," he saw the intestate and 
his horse "having a struggle" on the northern shoulder of the highway, 
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and in another "split second they came" onto the pavement "in front of 
him and he hit them. H e  stopped as quick as he could." 

3. The horse suffered no in jury  except "a bare scratch which merely 
showed the blood." After the accident, nine tracks made by a n  unshod 
horse ;ere plainly visible on the dir t  shoulders of the highway immedi- 
ately adjacent to the place of the collision. Four  of them were on the 
northern shoulder, and five of them were on the southern shoulder. Those 
south of the highway "were pretty f a r  apart" and indicated that  "the 
horse was jumping or running." 

When the plaintiff had introduced her evidence and rested her case, 
the trial judge allowed the motion of the defendant for an  involuntary 
nonsuit, and entered judgment accordingly. The  plaintiff appealed, 
assigning the compulsory nonsuit as error. 

Phil l ips  & B o u w  for plaintiff ,  appellant.  
D o n  A. Walser  fo,r defendant ,  appellee. 

ERVIX, J. This case is bottomed on negligence. I n  an  action for  
death by wrongful act based on negligence, the burden rests on the plain- 
tiff to produce evidence, either direct or circumstantial, sufficient to estab- 
lish the two essential elements of actionable negligence, namely: (1) 
That  the defendant was guilty of a negligent act or  omission; and (2)  
that  such act or omission proximately caused the death of the decedent. 
Tys inger  7). Dairy  Products ,  225 N.C. 717, 36 S.E. 2d 246; Mitchell v. 
Melts, 220 N.C. 793, 18 S.E. 2d 406; W h i t e  v. Chappel l ,  219 N.C. 652, 
14  S.E. 2d 843; Bench 7?. Pat ton ,  208 N.C. 134, 179 S.E. 446. 

To carry this burden by circumstantial eridence, the plaintiff must pre- 
sent facts which reasonably warrant  the inference that  the decedent was 
killed by the actionable negligence of the defendant. W y r i r k  v. Ballerd 
Co., I w . ,  224 N.C. 301, 29 S.E. 2d 900; C o r u m  v. Tobacco Co., 205 
N.C. 213, 171 S.E. 78;  L y n c h  I ) .  Telephone Co., 204 K.C. 252, 167 S.E. 
847. An inference of negligence cannot rest on conjecture or surmise. 
S m i t h  1 1 .  Duke  L T n i ~ r s i t y ,  219 N.C. 625, 14  S.E. 2d 643; iT.;TilTs v. Moore, 
219 N.C. 25, 12 S.E. 2d 661; I I a m  c. Fuel  Co., 204 N.C. 614, 169 S.E. 
180;  G r i m ~ s  11. Coach Po., 203 X.C. 605,166 S.E. 599; R o u n f r e e  v. Foun- 
fa in ,  203 N.C. 381, 166 S.E. 329. This is necessarily so because an infer- 
ence is a permissible conclusion drawn by reason from a premise estab- 
lished by proof. Cogdell I ) .  Railroad Co., 132 N.C. 852, 44 S.E. 618; 
Wollard v. Peterson, 143 Kan. 566, 56 P. 2d 476. 

The plaintiff undertakes to prove the legal culpability of the defend- 
ant  in the case a t  bar by circumstantial evidence. As a consequence, the 
appeal raises the question whether the facts produced by the plaintiff a t  
the trial reasonably warrant  the inference that her intestate was killed 
by the actionable negligence of the defendant. 
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The law imposes upon the operator of a motor vehicle the duty to  main- 
tain a proper lookout, the duty to keep his vehicle under reasonable con- 
trol, and the duty to drive at  a lawful speed. Regis tec  v. Gibbs, 233 N.C. 
456, 64 S.E. 2d 280. The tragic event producing this litigation happened 
on a highway outside a business or residential district. Under the statute 
prescribing speed restrictions, i t  is unlawful to operate a passenger car 
on a highway in such a place in excess of fifty-five miles per hour. The 
defendant did not exceed this definite statutory limit. The speed of a 
motor vehicle may be unlawful, however, under the circumstances of a 
particular case, eien though such speed is less than the definite statutory 
limit prescribed for the vehicle in the place where it is being driven. The 
statute expressly provides that "the fact that the speed of a vehicle is 
lower than the foregoing limits shall not relieve the driver from the 
duty to decrease speed . . . when special hazard exists with respect to 
pedestrians or other traffic," and that "no person shall drive a vehicle on 
a highway at a speed greater than is reasonable and prudent under the 
conditions then existing." G.S. 20-141 as rewritten by Section 17 of 
Chapter 1067 of the 1947 Session Laws ; Roll ison v. Hicks, 233 N.C. 99, 
63 S.E. 2d 190. 

The plaintiff insists that the evidence reasonably warrants the infer- 
ence that the defendant was negligent in that he violated one or more of 
the three duties enumerated in- the preceding parag~aph,  and that such 
negligence proximately caused the death of the intestate. 

The plaintiff advances this argument; to support her position: The 
intestate was in plain view leading his horse eastward along the northern 
half of the highway as the defendant approached the place of collision, 
and in conseauence the defendant could have seen him in time to have 
avoided any injury to him by stopping the Plymouth, or by decreasing its 
speed, or by changing its course. Despite this, the defendant ran the 
intestate down, inflicting immediate death upon him.. Hence, it is per- 
missible to infer that the defendant negligently killed the intestate by 
failing to maintain a proper lookout, or by failing to keep the Plymouth 
under reasonable control, or by driving at a speed greater than was rea- 
sonable and ~ r u d e n t  under the circumstances. 

I n  the very nature of things, it is not permissible to draw an inference 
of actionable negligence on the part of the defendant from the plaintiff's 
twofold premise that "the intestate was in plain view leading his horse 
eastward along the northern half of the highway as the defendant ap- 
proached the place of collision and in consequence the defendant could 
have seen him in time to have avoided any injury to him" unless the 
premise is supported by the evidence. 

There is not a scintilla of evidence as to the route or whereabouts of 
the plaintiff's intestate and his horse between the time they were seen by 
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the witness Grady Hughes a t  some undesignated distance west of the 
place of the collision and the time they were glimpsed by the defendant 
for a "split second" on the dirt shoulder north of the highway immedi- 
ately adjacent to the point of impact. The testimony leaves this crucial 
matter to conjecture and surmise. This being true, there is no evidence 
of the existence of the supposed fact that "the-intestate was in plain view 
leading his horse eastward along the northern half of the highway as the 
defendant approached the place of collision." 

I n  reaching this conclusion, we do not overlook the plaintiff's conten- 
tion that this-supposed fact ought to be inferred from the  evidence that 
shortly before the tragic accident the witness Grady Hughes saw the intes- 
tate at  some undesignated distance west of the place of collision "leading 
his horse . . . east . . . on Highway 64." This contention conflicts 
with the accepted and sound rule of law and logic that the facts from 
which an inference of negligence may be drawn must be proved, and 
cannot themselves be inferred or presumed from other facts which merely 
raise a conjecture or possibility of their existence. 20 Am. Jur., Evi- 
dence, section 165. See, also, in this connection the North Carolina cases 
heretofore cited, and these additional authorities : Evansville Metal Bed 
Co. v. Loge, 42 Ind. App. 461, 85 N.E. 979 ; Hadl v. Ferro Concrete Const. 
Co., 71 Ohio App. 545, 50 N.E. 2d 556; 65 C.J.S., Negligence, section 
243. 

An even stronger consideration negatives the existence of the second 
supposed fact embodied in the plaintiff's premise, i.e., that the defendant 
could have seen the intestate in time to have avoided injuring him. The 
plaintiff did not adduce a single independent fact disclosing how far the 
Plymouth car was from the place of collision when the intestate and his 
horse became visible to the defendant. But she did offer in evidence a 
relevant extra-judicial statement of the defendant, which is not contra- 
dicted by other testimony and by reason thereof must be deemed to be 
true. Bccording to this statement, the intestate and his horse suddenly 
and unexpectedly emerged from the darkness north of the highway and 
dashed onto the highway and into the path of the oncoming automobile 
when the vehicle was almost alongside them, rendering the fatal collision 
inevitable. 

The involuntary judgment of nonsuit is 
Affirmed. 
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STATE OF NORTH CAROLINA v. JACK Rf. EIMMINGTON. 

(Filed 21 May, 1952.) 
1. Criminal Law § 621- 

Defendant may now appeal from an order executing a suspended sen- 
tence for condition broken. G.S. 15-200.1. 

2. Criminal Law § 76a- 
Certiorari lies only to review judicial or quasi-judicial action to correct 

errors of law, and cannot be used to present new matter. 

3. Criminal Law § 7 8 b  

Judgment entered upon the hearing on a writ of certiorari will be re- 
viewed solely on the grounds set forth in the lower court. 

4. Criminal Law 8 621- 
A court has the inherent power to suspend judgment or stay execution 

of a sentence in a criminal case, which power was not withdrawn by the 
probation statute. The statute provides a cumulative and concurrent 
rather than an exclusive procedure. G.S., Ch. 15, Art. 20. 

8. Same- 
While a court may not compel defendant to pay the damages inflicted by 

his unlawful act on penalty of imprisonment, i t  may suspend execution 
of sentence on condition defendant compensate those whom he has injured. 

6. Same- 
Upon conviction of defendant for reckless driving, sentence was sus- 

pended on condition that he pay certain sums periotlically for the benefit 
of those injured by his wrongful act. Defendant complied with a part of 
the conditions and then obtained certiorari on the ground that the court, 
in suspending the judgment pronounced, did not fol111w the procedure pre- 
scribed in the probation statute and that he was required to pay a certain 
sum on the date of his trial or go to jail. Held: The writ of certiorari 
was properly dismissed. Further, his imprisonment is for breach of the 
criminal law and not for failure to pay damages. 

APPEAL by defendant f rom Sharp, Spcacial Judge ,  (October Civil Term,  
1951, GUILROHD. Affirn~ed. 

O n  21  August  1951, defendant  was tried i n  the municipal-county court  
of Guilford County on a charge of reckless driving. There  was a verdict 
of guilty. T h e  court  pronounced judgment t h a t  the defendant  be confined 
i n  jail  f o r  a t e rm of six months, to  be assigned t o  work the  roads under  
the supervision and  control of the  S t a t e  H i g h w a y  and  Publ ic  Works  
Commission. Execut ion was suspended f o r  a t e rm of three years upon  
condition tha t  he pay  into the  court  the s u m  of $7 11.50 f o r  the  use of 
named persons, said sum to be paid $60 cash and  the balance a t  the  r a t e  
of $20 per  month,  and  t h a t  he  pay  the  costs. 
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Defendant paid the costs and $60 on the day of trial. On 5 October 
1951 he appeared and moved the court that  he be discharged from custody 
and further appearance. The grounds for the motion as set out in his 
affidavit filed are (1 )  the court failed to follow the procedure prescribed 
by the probation statute as to inrestigation and the like, and (2 )  he was 
required by the judgment to pay $60 on the day of his tr ial  "or go to jail, 
and was not free to exercise his own judgment in the matter." The court 
denied the motion and ordered the defendant into custody for failure to 
comply with the conditions upon which execution of the sentence imposed 
was suspended. 

Thereafter, on application of defendant, Hatch, Special Judge, issued 
a writ of certiorari.  When the cause came on for hearing on the writ, 
the trial judge found the facts and concluded that  the conditions of the 
suspended judgment are ralid. The writ was thereupon dismissed and 
the cause remanded for the enforcement of the judgment. Defendant 
excepted and appealed. 

Attorney-General  Mcl l fu l lan,  Ass is tant  At torney-General  B r u t o n ,  and  
Charles  G. Pozclell, Jr . ,  X e m b e v  of S t a f f ,  for the  S ta te .  

S t a n l e y  & Caz:eness for de fendan t  appellant.  

BARKHILL, J. When the judge of the municipal-county court adjudged 
that  defendant had breached the conditions upon which execution was 
suspended, his remedy as now provided by G.S. 15-200.1, was by appeal. 

But he contends that  his complaint is not directed to the order placing 
him in custody and hence this statute is not applicable. H e  moved to 
vacate the conditions imposed, and i t  is from the order denying this 
motion that  he seeks relief. The only method available to him for seek- 
ing a review of that  order was by petition for writ of certiorari.  So he 
asserts. 

We may concede the correctness of his position in this respect. Even 
then, the record leaves hirn in no position to challenge the correctness of 
the ruling of the court below. 

A writ of cw-tiorarli as here used is an extraordinary remedial writ to 
correct errors of law. I t  issues from a Superior Court to an inferior 
court, and it lies only to review judicial or qunsi-judicial action. P u e  
1.. Hood ,  222 K.C. 310, 22 S.E. 2d 806, and cases cited. Hence the only 
function of the court below was to determine whether the judge of the 
municipal-county court had committed error in denying defendant's 
motion for a discharge on the grounds assigned in that  court. The trial 
judge was without jurisdiction to hear new matter or consider an attack 
upon the conditions imposed on any grounds other than those set out in 
defendant's affidavit and motion. 
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I n  his affidavit and motion, the defendant asserts as grounds for his 
discharge that  the judge, in suspending the judgment pronounced, did 
not follow the procedure prescribed when a prisoner is placed on proba- 
tion, and that  he was required to pay $60 on the day of his trial or "go to 
jail, and was not free to exercise his own judgment in the matter.'' SO 
f a r  as this record discloses, he did not assail the validity of the conditions 
on the ground that  the judgment was in effect a sentence "to pay damages 
or go to jail," and that  his imprisonment thereunder will amount to 
imprisonment for debt. Hence the question he seeks to debate here was 
not properly before the court below and is not presented to us for decision. 

A court has the inherent power to suspend a judgment or stay execution 
of a sentence in a criminal case. S.  v. Hiller, 225 N.C. 213, 34 S.E. 2d 
143, and cases cited; S .  v. Jackson, 226 N.C. 66, 36 S.E. 2d $06; S.  v. 
Smith,  233 N.C. 68, 62 S.E. 2d 495. The probation statute, General 
Statutes, Ch. 15, Art. 20, adopted in 1937, did not withdraw this author- 
i ty from the courts. That  Act provides a procedure which is cumulative 
and concurrent rather than exclusive. 

While the court was without jurisdiction to compel defendant to pay 
the damages inflicted on penalty of imprisonment, this does not mean that  
i t  might not suspend the execution of the sentence of imprisonment on 
condition the defendant compensate those whom he had injured. Such 
disposition of the case merely gave him the option to serre his sentence 
or accept the conditions imposed. S .  v. Snzith, supra. I f  he was not 
content, he had the right either to reject the conditions or to appeal. 
S. v. Miller, supra. 

Not  having appealed, he was relegated to his right to contest the execu- 
tion of the sentence for that  there was'no evidence to support a finding 
that  the conditions imposed have been breached or the conditions are 
unreasonable and unenforceable or for an unreasonable length of time. 
S. I:. Miller, supra. H e  elected to challenge the condit~ons on the grounds 
set forth in his affidavit. H e  has not made good his attack. Indeed he 
has abandoned his original foray and sought another "soft spot" as the 
point of assault. His  change of tactics came too late. Leggeft 1;. College, 
234 N.C. 595, and cases cited. 

Myers v. Rarnhardt, 202 N.C. 49, 161 S.E. 715, is clearly distinguish- 
able. There i t  appeared that the judgment in a crirrinal case had been 
suspended on condition the defendant give a bond gullranteeing the pay- 
ment of damages to the injured party. The plaintiff was suing to recover 
on the bond. The court said-and rightly so-that the sentence could not 
be invoked to compel the payment of the bond. The oondition on which 
the sentence was suspended was the execution of the bond. When the 
bond was executed, approved, and filed, the condition imposed was met 
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and the power of the court i n  the criminal cause terminated. Thereafter 
plaintiff was relegated to his right to recover on the bond. 

I n  the final analysis defendant stood convicted of reckless driving. 
Apparently his unlawful use of an  automobile inflicted in jury  upon a 
number of persons. The court afforded him an  opportunity to escape the 
service of the sentence pronounced by observing the conditions imposed. 
H e  accepted. H e  now belatedly withdraws his acceptance and rejects the 
conditions. H e  thus furnishes the grounds for invoking the original 
sentence. When he is imprisoned, he will be imprisoned for his breach 
of the criminal law and not for the failure to pay damages. 

The judgment of the court below is 
Affirmed. 

GRAHAM SMITH, sr HIS NEXT FRIEND, MRS. HORACE KIRBY, r .  S. H. 
HEWETT AKD H. P. HEWETT 

and 
PRINCE O'BRIES, ADMINISTKATOR OF RT. C. SMITH, DECEASED, T. S. H. 

HEWETT A N D  H. P. HEWETT. 

(Filed 21 May, 1952.) 

1. Parent and Child 5 3c- 

Ordinarily the father is entitled to the earnings of his child during the 
child's minority, and is liable for necessary medical treatment for his 
child, and his right to rerorer these elements of damages against a third 
person who has negligently injured the child cannot be defeated by the 
bringing of an action in the name of the child by his mother as nest friend, 
even though all damages are sought in such action, and therefore it is 
error for the court, in the child's action instituted by its mother, to permit 
the j u r ~  to consider such elements of clamage, the father having instituted 
action to recover same. 

2. Same- 
Upon the death of the father, the father's administrator is entitled to 

continue the father's action against a tort-feasor who has negligently 
injured his child to recover for loss of services of the child up to the date 
of the father's death. 

3. Appeal and Error 5 4& 

Where error is committed in respect to some of the issues, and it is 
apparent that the rights of the parties may be more satisfactorily and 
properly adjudicated by a general new trial, it  will be so ordered. 

APPEAL by defendants in the first case, and by plaintiff O'Brien in the 
second case, from Bone,  J., October Term, 1951, of PEKDER. New trial. 
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These actions were instituted to recover damages resulting from a per- 
sonal injury to Graham Smith, alleged to have been caused by the negli- 
gence of the defendants, and were consolidated for trial. 

I n  the first action recovery for his injury was soughi, by Graham Smith, 
a n  unemancipated minor, appearing by his mother a i d  next friend, Mrs. 
Horace Kirby. I n  the other action, R. C. Smith, father of Graham 
Smith, sought recovery for medical expenses incurred in the treatment of 
Graham Smith and for loss of his services consequent upon the injury 
set forth in the complaint. 

I t  was alleged that  6 March, 1949, Graham Smith while riding on a 
motor-scooter was struck by a truck negligently driven by defendant 
H. P. Hewett, and for which S. H. Hcwett, father of his codefendant, 
was responsible, and that serious and permanent injuries to Gralianl 
Smith resulted. W. C. Smith died 31 May, 1951, and Prince O'Brien, 
administrator, continued the prosecution of the action for his estate. 

Issues were submitted and answered by the jury as follows : 
"1. Was the plaintiff injured and damaged by th-  negligence of the 

defendant H. P. Hewett, as alleged in the complaint? Answer: Yes. 
"2. I f  so, is the defendant S. 11. Hexet t  respoi~sible for and charge- 

able with such negligence? h s w e r  : Yes. 
"3. Did the plaintiff by his own negligence contribute to his in jury  and 

damage, as alleged in the answer? Answer : No. 
"4. What  damage, if any, is the plaintiff (Graham Smith) entitled 

to recover? Answer : $15,000.00. 
"5. What amount, if any, is the plaintiff Prince O'Rrien, administra- 

tor of the estate of W. C. Smith. entitled to recover of the defendants on 
account of medical expenses paid by plaintiff's intestate? Answer: 
$50.00." 

The court charged the jury if they helimed the cridelice and found the 
facts to be as the plaintiff's evidence tended to ~liow, to answer the first 
issue "Yes." On the second issue the court i n s t ruc td  the jury that he 
was of opinion the plaintiff's evidence if believed by the jury would not 
be sufficient to make S. H. Hewett chargeable with negligence, and 
charged them to answer the second issue "No." On the third issue the 
court instructed the jury that  after considering the ~ i d e n c e  he was of 
opinion there was no evidence to show plaintiff (Graham Smith) guilty 
of contributory negligence and directed them to answer the third issue 
"NO.)' 

On the fifth issue as to the claim of Prince O'Brien, administrator of 
W. C. Smith, the court charged the jury that  W. C. Smith's estate was 
not entitled to recover anything on account of loss of earnings of Graham 
Smith, nor for any medical expenses incurred in his treatment except 
the sum of $50. 
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Upon the coming in of the verdict the court i n  his discretion set aside 
the verdict on the second issue as to S. H. Hewett ( the answer being con- 
trary to the court's instruction) and awarded a new tr ial  on that  issue. 
S. H. Hewett excepted on the ground that  under the court's directed 
verdict on this issue he was entitled to judgment of dismissal rather than 
a new trial. 

Judgment was rendered that  plaintiff Graham Smith recover $15,000 
of H. P. Hewett, and that the administrator of W. C. Smith recover of 
H. P. Hewett $50. 

The defendants H. P. Hewett and S. H .  Hewett excepted and appealed. 
The plaintiff Prince O'Brien also appealed from the judgment on the 

fifth issue limiting his recovery to $50. 

Xoore d Corbett, Isaac C. Wright, and Frinlc & Herring for plaintiffs. 
James & James for defendants. 

DEVIX, C. J. I t  was chiefly urged for error by the defendants that  
under the court's instruction on the issue of damages (the fourth issue) 
the jury was permitted to consider as elements of damage in the case of 
Graham Smith, an  unenlancipated minor, hospital, medical and nursing 
expenses incurred, and also loss of earnings and diminished earning ca- 
pacity during his minority. 

The general rule is that  an  unemancipated minor cannot recover as an 
element of damage in an  action for personal injury for loss of earnings 
or diminished earning capacity during his minority, but that the father 
is primarily entitled to his services and earnings as long as the minor is 
legally in his custody or under his control. Shipp v. Stage Lines, 192 
S . C .  475 (479), 135 S.E. 339; Toler v. Savage, 226 N.C. 208, 37 S.E. 2d 
485. The father is under the legal duty to support his child during 
minority, and he has the right of action to recover for loss of earnings 
and for expenses incurred for medical care in treating an injury to his 
child caused by the wrongful act of another. H e  would have right to 
maintain an action to recover the amounts he had paid thereon, and also 
for those for which he is legally liable. Williams v. Stores CO., Inc., 209 
X.C. 591 (601-2)) 184 S.E. 496; White c. Commissioners, 217 N.C. 329, 
7 S.E. 2d 885. 

Conceding these principles of law, the ~ l a i n t i f f  contends they are not 
applicable here under the facts disclosed by the record. 

The plaintiff Graham Smith a t  the time of the in jury  was 17 years of 
age. H i s  parents had been dirorced several years before, but no order was 
made as to his custody. H i s  mother testified, "We were both to have 
him together." H i s  father lived in Brunswick County and his mother 
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in Pender, but he lived part of the time with his grandmother in Bruns- 
wick and part of the time with his mother. After his injury both father 
and mother took him to a hospital in Wilmington, and later to a hospital 
in Charlotte. Several physicians treated him. All of the bills are 
unpaid except $50 paid by the father. The bills were made out in the 
name of W. C. Smith, the father. No question was presented as to liens 
on the recovery in favor of those rendering treatment as provided by 
G.S. 44-49. 

Under authority of Pascal v. Transit Co., 229 N.C. 435 (441), 50 S.E. 
2d 534, the mother, who appeared in the action and conducted it as next 
friend, would be estopped to maintain claim for loris of services or for 
medical expenses incurred. But this rule does not apply to the father, 
who instituted an independent action to recover for loss of services of his 
son and for medical expenses incurred in his treatment for which the 
father was primarily chargeable. He  is not estopped, and, notwithstand- 
ing the divorce, is in law liable for medical and hospital expenses incurred 
in the treatment and care of his minor son. Wells v. Wells, 227 N.C. 614, 
44 S.E. 2d 31. Hence, his asserted right to recover therefor from the 
wrongdoer cannot be ignored. Though the father is now dead, he was 
entitled to the services of his son for the two years he survived after the 
injury and to maintain an action to recover as against the tort-feasor. 
His administrator is entitled to continue the action instituted for that 
purpose. 

I t  is apparent that there was error in charging the jury to take into 
consideration without qualification these elements in determining the 
amount of damages to be awarded Graham Smith and to add thereto the 
cost of all necessary medical and hospital expenses incurred, plus loss of 
earnings and earning capacity. Williams v. Stores Co., Inc., 209 N.C. 
591,184 S.E. 496. 

On the appeal of Prince O'Brien, administrator of W. C. Smith, from 
the ruling of the court in limiting his recovery to $50, the appellees admit 
error in the court's instruction, but do not concede that all the bills which 
were offered were properly admitted in evidence. 

The court in the exercise of its discretion set aside the verdict on the 
second issue as to the liability of S. H. Hewett, as heing contrary to in- 
structions, and awarded a new trial on that issue. 

The plaintiff O'Brien, administrator, appealed from the judgment on 
the fifth issue limiting his recovery to $50, and in that case the defendant 
appellees concede error. 

On defendants' appeal in the Graham Smith case, as hereinbefore set 
out, we are of opinion there was error in the court'l3 instructions to the 
jury on the issue of damages, the fourth issue. 
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Under these conditions we think the rights of the parties could be more 
satisfactorily and properly adjudicated by a general new tr ial  of all the 
issues raised in the two cases which were consolidated for trial. 

This disposition of the appeals renders i t  unnecessary to decide the 
question debated on the argument as to the effect of the directed verdict 
on the second issue in  the light of the jury's response thereto. As the case 
will be heard de novo, we express no opinion as to the correctness of the 
court's instructions on the first and third issues. 

New trial. 

LUMBERTOX COACH COMPANY v. H. W. STONE, TRADIXG AND DOISG 
BUSIKESS AS PETROLEUM TRANSIT COMPANY. 

(Filed 21 May, 1952.) 
1. Judgments @ 32,33& 

A judgment is conclusive upon the parties and their privies as to all 
rights, questions, and facts in issue in the action, whenever such matters 
are in issue between them in a subsequent action, regardless of whether 
the subject matter is the same, and regardless of whether the prior judg- 
ment was by consent or based on the verdict of a jury. 

2. Same: Pleadings 9 31- 
A bus and a tractor truck were in a collision. In an action by the 

administrator of a bus passenger against the bus company and the owner 
of the tractor truck, upon allegations of concurring negligence on the part 
of both defendants, consent judgment was entered that plaintiff recover 
of both defendants a stipulated sum. In a subsequent action by the bus 
company against the owner of the tractor truck to recover for damages to 
the bus, lield defendant mas entitled to set up the prior judgment as a bar, 
and plaintiff's demurrer and motion to strike such defense were properly 
denied. 

APPEAL by plaintiff from Parker, ,T., October Term, 1951, of ROBESON. 
Affirmed. 

This was an  action to recover damages for destruction of plaintiff's 
motorbus alleged to have been caused by the negligence of the defendant. 

Plaintiff alleged that  the destruction of its bus resulted from a collision 
on the highway between plaintiff's bus and the negligently driven tractor 
and trailer tank of the defendant 29 November, 1945. Defendant denied 
negligence on his part, and as a further defense pleaded as res  judicata 
judgments in suits by Grady Britt,  Administrator, Lindell Martin and 
others against the present plaintiff and the defendant. The judgment 
rolls i n  those cases were attached to the answer. 

From these judgment rolls i t  appears that  growing out of the collision 
referred to numerous damage suits were instituted against the Lumberton 
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Coach Company and H. W. Stone by and on behalf of passengers in the 
bus who were injured or killed. As typical, in the complaint of Grady 
Britt, Administrator, it was alleged the injury and death of his intestate 
was due to the concurring negligence of both the Coach Company and 
Stone in the operation of their respective motor vehicles on the highway 
on the occasion alleged. I n  addition it was alleged the Coach Company 
was negligent in failing to provide adequate exits from the bus. The 
Coach Company denied negligence on its part and alleged the negligence 
of Stone as the sole proximate cause of the injury. Likewise defendant 
Stone denied negligence on his part, and alleged the negligence of the 
Coach Company as the sole proximate cause of the injury. Thereafter, 
at June Term, 1946, a settlement was agreed upon, and judgment was 
rendered that Grady Britt, Administrator, recover of the Coach Company 
and defendant Stone $4,500 in satisfaction of all claims on account of 
the matters and things alleged in the complaint. 

The plaintiff Lumberton Coach Company demurred to the further 
answer and defense of defendant Stone, and moveli to strike from the 
answer the allegations set out as basis for plea of re!; judicata. 

The court overruled the demurrer and denied the motion to strike, 
ruling that the judgment in the case of Britt against the Lumberton 
Coach Company and defendant Stone constituted a bar and estoppel to 
the prosecution of the present action. 

Plaintiff excepted and appealed. 

M c K i n n o n  & M c K i n n o n  for plaint i f f ,  appel lant .  
F. D. EIackett  for de fendan t ,  appellee.  

DEVIN, C. J. On 29 November, 1945, there was a disastrous collision 
on the highway between the passenger bus of the Lumberton Coach Com- 
pany and the tractor truck and tank trailer of defendant Stone, resulting 
in injury and death to passengers, the destruction of the bus, and the 
wreckage and demolition of the truck. 

Both the Coach Company and Stone were sued by the administrator 
of a passenger whose death resulted from the collision, upon allegations 
of concurring negligence on the part of both as contributing to the injury 
and death of the intestate. Each defendant answered, denying his own 
negligence and alleging that the negligence of the other was the sole 
proximate cause of the injury. There were no allegations raising the 
question of primary and secondary liability. Thereafter consent judg- 
ment was rendered that the plaintiff in that suit recover of the Coach 
Company and defendant Stone $4,500 in satisfaction of all claims on 
account of the matters and things alleged in the complaint. 
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The Lumberton Coach Company has now sued Stone to recover for the 
loss of its bus, alleging that this was due proximately and solely to the 
negligence of defendant Stone. The defendant Stone pleaded the judg- 
ment in  the prior suit as a bar to plaintiff Coach Company's action. 
Plaintiff's demurrer and motion to strike this plea from the answer were 
overruled by the court below, and plaintiff's exception and appeal brings 
the question here for review. 

Unquestionably the judgment pleaded, as between the parties, would 
constitute res judicata and be regarded as conclusive as to all rights, 
questions and facts in  issue in  that  action (Bryant  v. Shields, 220 N.C. 
628 (634)) 18 S.E. 2d 157)) and would be determinative in a subsequent 
action as to all matters well pleaded which were directly in question and 
material to the adjudication. This would be true whether the judgment 
was by consent of the parties or based on the findings and verdict of a 
jury. Snyder v. Oil Co., ante, 119, 68 S.E. 2d 805; Herring v. Coach Co., 
234 N.C. 51, 65 S.E. 2d 505; 30 A.J. 908; Law v. Cleveland, 213 N.C. 
289, 195 S.E. 809. 

"There is no doubt that a final judgment or decree necessarily affirming 
the existence of any fact is conclusive upon the parties or their privies, 
whenever the existence of that fact is again in issue between them, not 
only when the subject matter is the same, but when the point comes inci- 
dentally in question in relation to a different matter, in the same or any 
other court." 2 Freeman on Judgments, see. 670; Cannon v. Cannon, 
223 N.C. 664, 28 S.E. 2d 240; Current z.. Webb, 220 X.C. 425, 17 S.E. 2d 
614; Harshaw z.. Harshaw, 220 N.C. 145, 16 S.E. 2d 666; Hospital o. 
Guilford County, 221 N.C. 308, 20 S.E. 2d 332. 

I t  follows that  the judgment pleaded by the defendant fixed the plaintiff 
with negligence in the operation of its bus as a proximate contributing 
cause to the collision and consequent destruction of its bus. The fact of 
its negligence was judicially determined. The allegation of the Coach 
Company in the original action that the negligence of defendant Stone 
was the sole proximate cause of the collision was negatired by the judg- 
ment consented to by the Coach Company that the plaintiff in that action 
recover of both for their joint and concurrent negligence. The plaintiff's 
present suit, based upon allegations that "the said collision and destruc- 
tion of said bus were due proximately and solely to the negligence" of 
defendant Stone, would seem to be barred by the judgment pleaded. The 
"rights, questions and facts" determined in the prior action may not now 
be relitigated. 

The view that  the judgment in the former suit constitutes a bar to the 
present action is supported by the decisions of this Court in Tarkington 
v. Printing Co., 230 N.C. 354, 53 S.E. 2d 269; Herring v. Coach Co., 234 
N.C. 51, 65 S.E. 2d 505; Snyder v. Oil Co., ante, 119, 68 S.E. 2d 805. 
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I n  the T a ~ k i n g f o n  case, the plaintiff, passenger in  an automobile driven 
by R. 0. Tarkington, was injured as result of a collision with the Pr in t -  
ing Company's truck. The Pr in t ing  Cornpany had R. 0. Tarkington 
made party defendant for the purpose of enforcing contribution. R. 0. 
Tarkington pleaded in  bar of the cross-action thai, in a former suit i n  
which he was plaintiff and the Pr in t ing  Company defendant, on issues of 
negligence and contributory negligence, there was verdict and judgment 
in  his favor. The plea of yes judicata on the question of R. 0. Tarking- 
ton's negligence was upheld, the court saying: "The prior suit as between 
the then parties litigant determined the question whether the driver of the 
automobile (R. 0. Tarkington) was contributorily negligent." 

I n  the IIerring case, plaintif?' Herring sued to recover for injuries sus- 
tained while a passenger in the Coach Company's bus as result of col- 
lision of the bus with the automobile of Pau l  Spivr.y. Defendant Coach 
Company alleged Pau l  Spivey was negligent and had his administratrix 
made party defendant to obtain contribution. The administratrix pleaded 
in bar of the cross-action that  she had sued the Coach Company for the 
wrongful death of Pau l  Spirey, that the Coach Company had pleaded 
P a u l  Spivey's contributory negligence, that  the suit had resulted in con- 
sent judgment that  she as administratrix recover $4,000. The plea was 
held good and the judgment a bar to the Coach Company's cross-action 
for contribution. The Court said:  T h e r e  were no reservations in the 
judgment, and, nothing else appearing, this judgment constitutes a final 
determination of the issues raised by the pleadings." 

I n  S n y d e r  v. Oil Co., supra,  the plaintiff sued the Oil Company for 
in jury  resulting from collision of an  automobile, in which she was a 
passenger, with defendant's truck. The driver of the automobile, Mary 
Dixon, was made party and the Oil Clompany filed cross-action against 
her for contribution as joint tort-feasor. She answered pleading in bar 
a settlement by the Oil Company with her for personal injury and prop- 
erty damage sustained as result of the collision. The  plea was held good. 
The Court said:  "The adjustment of said claim Ely the payment of the 
amount agreed constituted acknowledgment, as between the parties, of 
liability of the Oil Company and the nonliability, or  a t  least a waiver 
of the liability, of defendant Dixon. Neither party thereafter had any 
right to pursue the other i n  respect to any liability arising out of any 
alleged negligence proximately causing the collision which is the subject 
of the suit." 

On the facts shown by the record in this case and upon the authorities 
cited, we conclude that  the judge below has ruled correctly, and that  the 
judgment must be 

Affirmed. 
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(Filed 21 May, 1952.) 

1. Criminal Law fj 52a (1)-  
On motion to nonsuit in a criminal action, defendant's evidence, except 

so much as may tend to explain or clarify the State's evidence, is not to 
be considered. G.S. 15-173. 

2. Criminal Law 52a (2)-  
Where the State's evidence is sufficient to establish each element of the 

offense and that defendant was the perpetrator thereof, defendant's motion 
to nonsuit upon his evidence of alibi is correctly denied. 

3. Criminal Law fj 81b- 
Where the only part of the charge set out in the record is that portion 

in which the court stated the contentions of defendant upon his evidence of 
alibi, and the statement of such contentions is correct and is not repugnant 
to a correct instruction upon the burden of proof, it will be assunled that 
the court gave full and correct instructions upon the point and an escep- 
tion cannot be sustained. G.S. 1-180. 

4. Criminal Law fj 54- 
In this prosecution for rape, the solicitor announced that the State mould 

not seek conviction for the offense charged but only of assault with intent 
to commit rape. The jury rendered a verdict of "guilty as chargeti." 
Held: The court properly explained to the jury that the capital crime was 
not in issue and properly inquired of the jury if they intended as their 

- verdict guilty of assault with intent to commit rape, and upon their assent, 
judgment was properly entered upon the rerdict. 

APPEAL by defendant from Grady, Emergency Judge, a t  December 
Special Criminal Term, 1951, of CUA~BERLAKD. 

Criminal prosecution upon bill of indictment charging that  Charles F. 
Sears, a maIe person, late of the county of Cumberland, above the age of 
eighteen years, on 9th day of November, 1951 with force and arms, a t  
and in the county aforesaid, did unlawfully, willfully and feloniously 
rape, ravish and carnally know Isabell Melvin, a female person, violently 
and against her will, against the form of the statute, etc. - 

Defendant, upon arraignment, pleaded not guilty. 
Upon the calling of the case the Solicitor announced in open court that  

defendant would not be tried for life, but that  the State would seek a 
conviction on a charge of assault with intent to commit rape. 

The case on appeal shows that  the State offered as a witness Isabell 
Melvin, 1 6  years old, whose testimony tends to show the essential elements 
of the crime of rape upon her, about nine o'clock on 9 November, 1951, 
and that  defendant was the perpetrator of such crime, a recital of details 
of which will serve no useful purpose. Hence i t  is omitted. And the 
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State offered in corroboration of the prosecuting witness the testimony 
of other witnesses. 

On the other hand, defendant, as witness in behalf of himself, denied 
that he was the perpetrator of the crime charged, and pleaded an alibi, 
that is, that he was elsewhere all of the night of 9 Kovember, 1951, from 
4:45 o'clock p.m., until around 4 o'clock the next morning. Defendant 
offered many witnesses whose testimony tended to corroborate him in his 
plea of alibi. 

The State offered testimony in rebuttal. 
At the close of all the evidence defendant made motion for judgment 

as of nonsuit pursuant to G.S. 15-173, as rewritten in Chap. 1086 of 1951 
Session Laws of North Carolina, and the motion was denied. ('Exception 
No. 1." 

Verdict: Guilty of assault with intent to commit rape. 
Judgment: Ten years confinement in State Prison. 
Defendant excepts thereto and appeals to Supreme Court, and assigns 

error. 

Attorney-Generrrl McMullan and Assistant Atto~ney-General Bruton 
for the State. 

Samuel P. Nifchell and Herman L. Taylov for defendant, appellant. 

WINBORNE, J. While appellant, the defendant, makes six assignments 
of error, only t h e e  need be given express consideration. 

First:  I t  is contended and argued by appellant that the trial court 
erred in overruling his motion for judgment as of nonsuit made at  the 
close of all the evidence, G.S. 15-173, as rewritten in Chap. 1086 of 1951 
Session Laws of North Carolina. 

Such a motion made under the provisions of G.S. 15-173, formerly 
C.S. 4643, and as so rewritten, serves, and is intended to serve, the same 
purpose in criminal prosecutions as is accomplishe~d by G.S. 1-183, as 
rewritten in Chapter 1081 of 1951 Session Laws of North Carolina, for- 
merly C.S. 567, in civil actions. S. v. Fulcher, 184 N.C. 663, 113 S.E. 
769. 

Thus, in considering such motion in a criminal prosecution, the defend- 
ant's evidence, unless favorable to the State, is not to be taken into con- 
sideration, except when not in conflict with the State's evidence, it may 
be used to explain or make clear that which has been offered by the State. 
See Rice 2%. Lumberton, ante, 227, where the decisions of this Court in 
support of the above rule of procedure are assembled. See also S. v. 
Bryant, ante, 420. 

Therefore, taking the evidence offered by the State and so much of 
defendant's evidence as is favorable to the State, or tends to explain and 
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make clear tha t  which has been offered by the State, in the light most 
favorable to the State, this Court is of opinion, and holds that  there is 
sufficient evidence to take the case to the jury on the question of the guilt 
o r  innocence of defendant on the charge of rape set out in the bill of in- 
dictment, or on the lesser charge for which the solicitor of the State 
elected to put him upon trial. As set out above in statement of the case, 
the testimony of the prosecutrix tends to show the essential elements of 
the crime of rape upon her on the night of 9 November, 1951, and that 
the defendant was the perpetrator of the crime. And other evidence 
offered by the State as set out i n  the case on appeal, tends to corroborate 
the testimony of the prosecutrix. 

On the other hand, the evidence offered by defendant is in conflict with 
the State's evidence. Hence the evidence of defendant may not be taken 
into consideration in passing upon the motion of defendant for judgment 
as of nonsuit a t  the close of the evidence under provisions of G.S. 15-173, 
as so rewritten. The evidence offered makes an  issue of fact which the 
jury alone may determine. S. 2%. Il'ood, post, 636, under proper instruc- 
tions from the court upon applicable principles of law. And the assign- 
ment of error is not sustained. 

Second : Exception is taken to a n  excerpt from the charge of the court 
to the jury. The record shows that  "During the course of the charge, the 
court, after having fully stated the contentions of the State, said to the 
jury:  'The court does not understand from the argument of counsel that  
there is  any serious contention about the fact that there was an  attack 
upon the prosecuting witness; however, the defendant contends that  while 
there may have been an  attack upon her by some person, he contends that  
he could not have been the attacker as he was some thir ty miles away a t  
the time in question, in the Town of Lillington, in the County of E a r -  
nett.' " 

The charge of the court to the jury is not contained in the record of 
case on appeal. The  above is the only portion of i t  shown. 

When the judge's charge is not shown in the record of case on appeal, 
it  will be presumed that the court correctly instructed the jury on every 
principle of law applicable to the facts in evidence. Growers Exchange 
2;. Hartman, 220 N.C. 30, 16 S.E. 2d 398; Cato v. Hospital Care Asso., 
220 N.C. 479, 17  S.E. 2d 671; S. c. Wooten d Ward, 228 N.C. 628, 46 
S.E. 2d 868; 8. 2). Szrlliran, 229 N.C. 251, 49 S.E. 2d 458; 8. v. White, 
232 N.C. 385, 61 S.E. 2d 84. See also Hornthal  v. R. R., 167 N.C. 627, 
82 S.E. 830; S. v. Jones, 182 N.C. 781,108 S.E. 376; Dry v. Bottling Co., 
204 N.C. 222,167 S.E. 801; ~ l f i l le r  v. Wood, 210 N.C. 520, 187 S.E. 765; 
Maynard c. Holder, 219 S .C.  470, 1 4  S.E. 2d 415. 

I n  the light of this well settled rule in this State, since the whole charge 
is not contained in the record of case on appeal, i t  will be presumed that 
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the court correctly instructed the jury that the bur'den is upon the State 
to prove beyond a reasonable doubt that the offense charged was com- 
mitted. The excerpt from the charge, to which exception is taken, does 
not contradict this presumption. Indeed, in view of the defense set up 
by defendant, it would seem that this excerpt is the iitatement of a conten- 
tion, and is not violative of the provisions of G.S. 1.-180, as rewritten by 
Chap. 107 of 1949 Session Laws of North Carolina. Compare S. v. Jack- 
son, 199 N.C. 321, 154 S.E. 402; 8. v .  'Vick, 213 N.C. 235, 195 S.E. 779. 

Third: Exception is taken to the manner i11 which the verdict of the 
jury was received. 

The record shows that:  "The jury retired and subsequently returned 
into the court and when asked by the Clerk how they found, the answer 
was 'Guilty as charged'; whereupon the court stated to the jury that the 
charge in the bill of indictment was that of rape, which is the capital 
felony, and that, as explained in his charge to the jury, the Solicitor was 
not asking for a verdict of 'Guilty of Rape' but for a verdict of 'Guilty of 
Assault with Intent to Commit Rape'; iind the cour: inquired of the jury 
if that was the verdict which they intended to render, that is to say, 
'guilty of assault with intent to commit rape,' whereupon the jurors all 
nodded their heads in acquiescence and the foreman stated, 'That is our 
verdict, guilty of assault with intent to commit rape.' The verdict mas 
accepted by the court and enrolled upon the Rlinutes of the Court of the 
Term." 

We hold that the manner of receiving the verdict is unobjectionable. 
This Court so held in S. v. H7ilson, 218 N.C. 556, 11 S.E. 2d 567. where 
verdict on the second count was received in similar manner. 

The Court said: "We are of opinion that no irrc,gularity or defect of 
procedure attended the rendering of the verdict on the second issue, and 
that a judgment based thereupon is valid. The jury attempted to return 
a verdict upon this issue, it is true, but it was not responsive to the indict- 
ment, and since it was a verdict they could not in litw render, it was the 
duty of the judge to require that they continue their deliberations until 
a proper verdict should be reached. His instructions as to the verdict 
they might render on this count are consistent with the law." 

Such is the situation in hand. What transpired simply spelled out 
what the jury had agreed upon as its verdict. 

The remaining assignments relate (4 and 5) to denial of defendant's 
motions to set aside the verdict, and for a new trial, and (6)  to the sign- 
ing of judgment. These, in the light of decision on other assignments of 
error, are formal-and abide the decision as to them. 

I t  is noted that in brief of counsel for defendant much is said about 
constitutional rights of defendant. But we fail to see that any constitu- 
tional question is presented. The points arose in a State court in the 



N. C. 1 S P R I N G  T E R M ,  1952. 627 

regular course of a judicial (criminal) proceeding. Only questions of 
evidence and criminal procedure are presented. 

I n  the judgment from which appeal is  taken, we find 
X o  error. 

STATE v. JOHN ANDREW ROMAN. 

(Filed 21 May, 1952.) 
1. Criminal Law 7 9 -  

Exceptions in support of which no reason or argument is stated or 
authority cited in the brief will be taken as abandoned, Rule of Practice 
in the Supreme Court No. 28, but where defendant is convicted of a capital 
felony, the Supreme Court will nevertheless examine the matters to which 
such exceptions relate in its search for prejudicial error. 

2. Homicide § 25 : Criminal Law § 52a (3) - 
Circumstantial evidence of defendant's guilt of murder in the first 

degree held to exclude any reasonable hypothesis of innocence, and suffi- 
cient to take the case to the jury and support a verdict of guilty of the 
offense charged. 

3. Criminal Law 53f- 
In this prosecution in which defendant offered no evidence, the charge 

of the court i s  Aeld not subject to the criticism that it gave the State's evi- 
dence in too great detail so as to amount to a statement of the State's 
contentions. G.S. 1-180. 

4. Homicide 8 27c: Criminal Law 5 3 0  
The evidence tended to show that defendant raped his victim and also 

inflicted stab wounds and abrasions causing death. Held:  In a prosecution 
for first degree murder the court was not required to define rape. G.S. 
14-17. 

APPEAL by defendant from Pless, J., a t  J anua ry  Criminal Term, 1952, 
of D a v r ~ s o x .  

Criminal prosecution upon a bill of indictment charging that  "John 
Andrew Roman, late of the county of Davidson, on the 12th day of 
August, AD. 1951, with force and arms, a t  and in the county aforesaid, 
unlawfully, wilfully, feloniously and of his malice aforethought, did kill 
and murder Mrs. Beulah Miller Hinshaw against the form of the statute 
in such case made and provided and against the peace and dignity of the 
State." 

The record and case on appeal discloses these facts : 
Defendant, upon arraignment, pleaded not guilty. 
Defendant moved that  the court i n  his discretion, order a special venire 

of jurors to be summoned from some other county than Davidson County 
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as provided by law. The motion was allowed, and i t  was agreed by attor- 
neys for defendant and by the solicitor for the State that  a special venire 
be ordered from Guilford County. And defendant requested that  the 
proper proportion of Negroes be included in the yenire and suggested 
that  this should be from 25 to 33 per cent, and this suggestion was ac- 
cepted by the court. 

The names of the 50 special venire jurors from Guilford County were 
placed in the hat by the clerk and child under ten years of age drew their 
names from the hat in accordance with law. The following named jurors 
were selected and sworn and impaneled :is jurors in the tr ial  of this case : 
C. R. Johnson, and eleven others, naming them, four of whom were mem- 
bers of the Negro race. And in  like manner an alternate juror was 
selected, sworn and impaneled, and thereupon the jury was again im- 
paneled. 

Upon the trial in Superior Court, the State offered evidence tending 
to show this narra t i re :  Mrs. Beulah Miller Hinshaw, a widow, 65 years 
of age, residing alone in her home on South Main ,Street in the city of 
Lexington, North Carolina, came to her death a t  sclme time on Sunday 
night, 12 August, 1951, after the hour of 9 o'clock. H e r  body, practi- 
cally nude, and battered, bruised and cut, was found about 8 o'clock on 
the morning of 1 3  August, 1951, in the back hall of her home, lying on 
papers, books, and other contents emptied from neajnby trunks, and cov- 
ered with a counterpane or bedspread. Blades of grass and trash were 
on a garment upon which her body rested. Autopsy revealed, and medical 
expert expressed opinion, in summary, that  the primary cause of her 
death was traumatic shock from trauma consisting of numerous abrasions 
and contusions on the body, larceration of the left side of neck, stab 
wound of left chest wall, four fractured ribs over left side, and stab wound 
of left lung with hemorrhage,-that all contributed to and caused her 
death. There were wounds and abrasions indicating, in  opinion of medi- 
cal expert, that  ('her vagina had been entered by some means." 

The screen door at  the back porch of her home had been cut, a t  a point 
where the inside latch could be reached, and the back door was unfas- 
tened. H e r  ear-bobs were found on the back steps. I n  the northwest 
corner of her backyard the grass was trampled down. At this place her 
glasses, i n  broken parts, were found. So were torn pieces of her under 
garments. A left foot boot, with top cut off, was found between a little 
building, just back of her back door, and the north comer of the yard. 

Inside the house and in one of the opened trunks in the back hall, there 
was a small metal box, which bore indications of fligerprints. Dresser 
drawers were opened and contents strewn about. A purse of money was 
not missing. 
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Mrs. Hinshaw owned a wrist watch. She also had her deceased hus- 
band's watch and pistol. 

Defendant worked for an  ice company. H i s  duties were pulling ice 
and tending the platform after the plant closed in the evening until the 
next morning. H e  wore boots-with tops cut off. On Sunday night, 
12 August, 1951, about 8 :30 o'clock, he left the ice plant in one of the 
plant trucks, saying that  he was going to carry his wife to the hospital. 
H e  was wearing cut off boots. After 9 :30 o'clock his wife was a t  home 
and he was not there. H e  returned to the plant around 11 :30 o'clock 
that  night. H e  was barefooted. Later his right foot boot, with top cut, 
was found a t  the plant. 

The fingerprints of the metal box, found in the opened trunk of Mrs. 
Hinshaw were, in opinion of expert, his fingerprints. The left boot, 
found back of Mrs. Hinshaw's house, i n  opinion of expert, matched the 
right foot boot of defendant found a t  the plant. 

The watches and the pistol, above referred to, were found a day or so 
later in a pack house across the street from the ice plant,-to which pack 
house defendant alone a t  the time had a key. 

And there was evidence of other circumstances. 
Defendant did not testify, nor did he offer evidence upon the trial. 

But  officers testified that  he proclaimed his innocence. 
Verdict: That  the defendant, John  Andrew Roman, is guilty of the 

felony of murder in the first degree as charged in the bill of indictment. 
Judgment:  Death by inhalation of lethal gas as required by law. 
Defendant excepted thereto, and appeals to Supreme Court, and assigns 

error. 

Attorney-General  M c M u l l a n  and  Assis tant  At torney-General  Claude 
L. Love  for f h e  S ta te .  

Hosea V.  Pr ice  for de fendan t ,  appellant.  

WIXRORNE, J. The record of case on appeal discloses that defendant 
groups his exceptions under eleven assignments of error. I n  his brief 
here he states four questions as being involved on the appeal. But  he 
confines his argument exclusively to the assignment of error based upon 
exceptions to failure of the tr ial  court to charge the jury in accordance 
with provisions of G.S. 1-180, as amended by Chap. 107 of 1949 Session 
Lams of North Carolina. 

Hence, those exceptions, in support of n~hich  no reason or argument is 
stated or authority cited, will be taken as abandoned by him in accordance 
with provisions of Rule 28 of the Rules of Practice in the Supreme 
Court-221 N.C. 544, a t  pages 562-3. Nevertheless, since this is a capital 
felony, we have examined the matters to which those exceptions relate, 
and find in them no merit. 
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Indeed, the incriminating circumstances, revertled by the evidence 
offered by the State are "of such nature and so connected or related as to 
point unerringly to the defendant's guilt and to exclude any other reason- 
able hypothesis." S. v. Stiwinfer, 211 N.C. 278, 189 S.E. 868. See also 
8. v. Fulk, 232 N.C. 118, 59 S.E. 2d 617. Such evidence is legally suffi- 
cient to take the case to the jury, and to support s verdict of guilty on 
the charge under which defendant stands indicted. 

And in respect of the exception presented, and argued by defendant, 
we turn to the provisions of the statute-G.S. 1-180, as so amended. I t  
reads: "No judge, in giving a charge to the petit jury, either in a civil 
or criminal action, shall give an opinion whether r i  fact is fully or suffi- 
ciently proven, that being the true office and province of the jury, but he 
shall declare and explain the law arising on the evidence given in the case. 
He shall not be required to state such evidence except to the extent neces- 
sary to explain the application of the law thereto; provided, the judge 
shall give equal stress to the contentions of the plaintiff and defendant in 
a civil action, and to the State and defendant in a criminal action." 

I t  is contended that the court stated the eridenve in too much detail, 
and too great length,-so much so that it amountec to a statement of the 
State's contentions, rather than of the evidence,-that this is true, particu- 
larly in view of the fact that the defendant introduced no evidence. 

However, from a careful reading of the charge, as given, in the light of 
the provisions of this statute, and of the situation in hand, it does not 
appear that the trial judge transgressed either the letter or the spirit of 
the statute. 

I t  is also contended that the trial court, in charging the jury, erred in 
not defining the crime of rape, in connection with definition of murder in 
the first degree-G.S. 1417. I n  the light of the teatimony offered by the 
State as to the cause of the death of decedent, it w d d  seem unnecessary 
for the court to define rape. The court charged thoroughly and clearly 
as to the element of premeditation and deliberation. And the bill of 
indictment is in compliance with the form prescribed by statute, G.S. 
15-144. See also S. v. Kirksey, 227 N.C. 445, 42 S E .  2d 613. 

Finally, we say, and hold that error is not made lo appear in the record 
and case on appeal in the case in hand. 

No error. 
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PIEDMONT SUPPLY COMPANY, INC., V. F R E D  ROZZELL, KOLEiX ROZ- 
ZELL AND BERLEY H. CROUCH, DOING BUSINESS USDER THE TR.~DE 
NAME OF CATAWBA P U M P  COMPANY. 

(Filed 21 May, 1952.) 
1. Partnership 5 6b- 

Where there is evidence that a firm of the same name did business in 
two separate cities and that defendant partner appeared to be interested 
in the business a t  both places, his motion to nonsuit in an action on an 
account due by the firm at either place is properly denied. 

Where defendant partner alleges and offers evidence that there were two 
separate firms doing business in separate cities and that lie was a partner 
in only one of them, it is reversible error for the conrt to charge that he 
admitted partnership in the firm and that the same concern was doing 
business in both cities. 

3. Appeal and Error § 6c (6)- 
While ordinarily a misstatement of a fact in evidence must be called to 

the trial court's attention in apt time, where the inisstatement is of mate- 
rial fact not shown in evidence it constitutes reversible error. 

APPEAL by defendant Berley H. Crouch from Phillips, J., and a jury, 
September 1951 Term, CATAWBA. 

Civil action to recover upon two accounts. 
The plaintiff brought this action against the defendants, Fred Roezell, 

Nolen Rozzell and Berley H. Crouch, alleging that said defendants were 
partners trading as Catawba P u m p  Company. To the complaint mas 
attached two accounts marked exhibit "A," one in the name of Catawba 
P u m p  Company, Hickory, N. C., which showed a balance due of 
$2,100.56, and the other in the name of Catawba P u m p  Company, New- 
ton, N. C., which showed a balance due of $405.84. The plaintiff sought 
to recover of all the defendants the balance due upon both of said ac- 
counts. Only the defendant Berley H. Crouch filed an  answer. His 
further answer and defense admits, "That there have been, for more than 
a year, two firms engaged in the plumbing business in Catawba County 
known as 'Catawba P u m p  Company,' one being situated in the city of 
Newton and one being situated in  the city of Hickory;  that  the two said 
firms are in every way completely separate from each other, have different 
owners, are and always have been operated separately, and are in  nowise 
connected with each other." Appellant in his further answer and defense 
also concedes "that he is a partner i n  the firm of Catawba P u m p  Com- 
pany of Newton, and that  this said firm does owe the plaintiff some 
money, . . ." H e  denies all other material allegations of the complaint. 

As the first item of evidence, the plaintiff offered as an admission from 
appellant's answer the following: "That there have been, for more than 
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a year, two firms engaged in business in Catawba County, known as 
'Catawba P u m p  Company,' one in Hickory, one in Newton;" and "That 
the defendant admits that  he is a partner in the Catawba P u m p  Company 
of Newton, and that  this said firm does owe to the plaintiff some money." 

Plaintiff offered other evidence tending to  establish the relationship 
of appellant as a partner in the Catawba P u m p  Company and that  the 
partnership did business both in Newton and in Hickory. Plaintiff con- 
cluded its evidence with the introduction of an itemized statement show- 
ing a balance of $2,100.56 on the account charged to Catawba P u m p  
Company, Hickory, N. C., and a balance of $405.84 on the account 
charged to the Catawba P u m p  Company, Newton, N. C. 

Appellant testified that  he was not a partner in the firm known as 
Catawba P u m p  Company a t  Hickory. H e  asserted that  his only connec- 
tion with the Hickory firm was to work as a plurnber on some jobs a t  
$1.50 an  hour, plus 10% of the profit after payment of material used on 
each job. H e  admitted in his testimony that  he had purchased a one- 
fourth interest in the Newton P u m p  Company and in payment therefor 
executed his note for $800.00, but that  he had nothing to do with the 
change of the name to Catawba P u m p  Company. 

At  the conclusion of the plaintiff's evidence and again a t  the conclu- 
sion of all the evidence, appellant demurred to the evidence and moved 
for judgment as of nonsuit. T o  the action of the court in overruling these 
motions, the defendant excepted. 

Appellant excepts and assigns as error certain portions of the charge, 
among which are the following: "NOW, the defendant Berley H. Crouch 
contends here that  he withdrew from the partnership in October 1949. 
H e  says he was a member of the partnership in Sewton under the same 
name, doing business in Newton, and that the same concern was doing 
business in Hickory, and that  he withdrew from the partnership in Octo- 
ber 1949." . . . "The court instructs you that  if you beliere the evidence 
offered by the plaintiff and the defendant on the first issue, and find the 
evidence to be true on the issue which is-Was the defendant Berley 11. 
Crouch a member of the partnership and doing business as the Catawba 
P u m p  Company?-then the court instructs you that  you will answer 
issue #1 yes." . . . "The defendant Berley 11. Crouch admits that  he 
bought a one-fourth interest and paid $800.00 for it and was a member of 
the firm. Whether the firm had one or more places of business is imma- 
terial because the defendant had the right to show that  he was a partner 
only in the Kewton branch, only one-fourth interest n the Sewton branch 
and only responsible for that  amount, and then the public would have 
known if they had had notice that  his was only a one-fourth interest in 
the Newton branch and had nothing to do with the Hickory branch, other- 
wise the public had the right to deal with them as one concern in two 
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branches, each being responsible for both places. I f  you believe the evi- 
dence in this case as testified to by the witnesses you will answer the first 
issue yes." 

From an  adverse verdict and judgment, the defendant Berlev H. Crouch 
excepted and appealed, assigning errors. 

W i l l i s  & Gei tncr  for plaint i f f ,  appellee. 
E. M u r r a y  T a t e ,  Jr., and Theodore  F. C u m m i n g s  for d e f e n d a n t ,  ap-  

pellant. 

VALENTINE, J. The appellant assigns as errors, (1 )  the action of the 
trial judge in overruling his demurrer and denying liis motion for judg- 
ment as of nonsuit; and (2 )  certain portions of the charge on the ground 
( a )  that  the trial judge included in his charge statements of fact neither 
admitted nor shown by the evidence, and (b )  that  the charge amounted 
to a peremptory instruction for the plaintiff on the first issue, although 
the evidence of plaintiff and defendant was in sharp conflict. 

Under our decisions, there was sufficient evidence to repel tlie motion 
for judgment as in case of nonsuit and to require tlie submission of the 
case to the jury upon appropriate issues and a proper charge. ( i r a h a m  
v. Gas. Co., 231 N.C. 680, 58 S.E. 2d 757; Donlop r .  S n y d e ~ ,  234 N.C. 
627; Powel l  v. Lloyd ,  234 N.C. 481. 

There is, however, reversible error in the charge. When liis Honor in 
referring to appellant's testimony stated to the jury, "He says he was a 
member of the partnership in Newton under the same name, doing busi- 
ness in Newton, and that  the same concern was doing bu;ineas in Hick- 
ory," he was in error. ru'owhere in the evidence does it appear that  the 
appellant ever admitted that  he was a partner in the Catwwha Pump 
Company a t  Hickory. His  evidence all tends to slion that the two busi- 
nesses were separate firms, that  he was a partner owning a one-fourth 
interest in the Catawba Pump Company a t  Xewton, but not a partner in 
the firm of the same name a t  Hickory. Indeed, the first item of plaintiff's 
evidence asserts that  there were two partnerships by tlie same name, one 
located in Hickory and the other in Newton. 

The applicable rule of law is, while an inaccurate statement of facts 
contained in the evidence should be called to the attention of tlie court in 
order that  the error might be corrected, a statement of a material fact not 
shown in the evidence constitutes reversible error. S t c ~ l m t r n  r .  Benfield.  
228 N.C. 65 l ,46  S.E. 2d 829; S. 1 % .  Wyont, 218 N.C. 5 0 5 , l l  S.E. 2d 3 7 3 ;  
S. v. Love ,  187 N.C. 32, 121 S.E. 20;  S m i f h  2). I I o s i r r ~ j  M i l l ,  212 N.C. 
661, 194 S.E. 83;  Curlee  11. Scales,  223 N.C. 788, 25 S.E. 2d 576. 

There was some evidence that  the appellant was a partner in the 
Catawba P u m p  Company and that  this firm did businees both in Hickory 
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and in Newton, but this was denied by the appellant and upon such con- 
flicting evidence a peremptory instruction in  favor of the plaintiff was 
erroneous. Boutten v. R. R., 128 N.C. 337, 38 S.E. 9i20; R. R. v. Lumber 
Co., 185 N.C. 227,117 S.E. 50; Porter v. Construction Co., 195 N.C. 328, 
142 S.E. 27; Kearney v. Thomas, 225 N.C. 156, 33 S .E .  2d 871; Perry v. 
Trust Co., 226 N.C. 667, 40 S.E. 2d 116; Morris v. Tate,  230 N.C. 29, 
51 S.E. 2d 892; Stallings v. Insurance Co., 231 N.C. 732, 58 S.E. 2d 716. 

F o r  the errors pointed out, there must be a new trial, and i t  is so 
ordered. 

New trial. 

J. WATTS FARTHING AND ESTHER T. FARTHING, PETITIONERS, v. 
ESTHER CONSTANCE FARTHING AND J .  WAT!rS FARTHING, JR., 
MINORS, UY THEIR GUARDIAN, J.  C. WESSELL, JR., MAUDE H. FARTH- 
ING, ZER V. FARTHING, CHARLES CLAUDE FARTHING, EDWARD 
GREY FARTHING, DONALD DEWITT FARTHING, MINNIE WATSON, 
HENRY GRADT FARTHING, RALPH JURNEY, 4ND HOWARD JUR- 
NEY, RESPONDEXTS. 

(Filed 21 May, 1952.) 

1. Declaratory Judgment Act 8 1: Wills s$ 17, 39- 
The Declaratory Judgment Act cannot be used for the purpose of having 

a part of a probated writing declared void under the guise of construction, 
and judgment avoiding a part of the instrument on the ground that it was 
a codicil not executed as required by law, must be set aside. 

2. Wills $ 89-  
Where, in an action to construe a will, the codicil, which was attacked 

on the ground of invalidity, is ambiguous, the court should construe such 
codicil notwithstanding its want of jurisdiction to declare it roid. 

APPEAL by defendant guardian ad litcm from Burgwyn, Special Judge, 
February Term, 1952, NEW HANOVER. Er ro r  and remanded. 

Petition for a declaratory judgment (1)  construing the last will and 
testament of Logan E. Farthing, and (2 )  declaring Sheet No. 3 thereof 
null and void for that  i t  is i n  effect a codicil not executed in the manner 
required by statute. 

On 12 March 1938, Logan E. Far th ing executed his last will and testa- 
ment which is or  purports to be composed of three sheets, but Sheet No. 3 
is inserted between Sheet No. 1 and Sheet No. 2. I n  article I V  thereof 
on Sheet No. 1, he devises to his son, J. Watts  Farthing, petitioner, in fee, 
a house and lot on Wrightsville Beach and a farm near Boone, N. C. 
Article I X  on Sheet No. 3 reads in  part  as follows: 

"IX-As to Article I V  I wish to change so as to read as follows :" 
H e  then devises the same property to  his said son but uses language which 
limits the estate devised. 
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The "in testimony'' clause followed by the signatures of the testator 
and the subscribing witnesses is on Sheet No. 2 immediately following 
article V I I I .  Sheet No. 3 (which is page two as they are attached to- 
gether) contains only article I X .  

On 31 March 1938, the testator died, and on 6 April 1938, his said will, 
including Sheet No. 3 as a part  of the original, was admitted to probate 
in common form. So fa r  as the record discloses, there has been no caveat 
proceeding filed. 

The plaintiffs instituted this action to have the court construe the paper 
writing and declare and decree the rights of the respective parties there- 
under. They allege that Sheet No. 3 is obviously a codicil, not executed 
as required by law, and is void. They pray the court to construe said 
paper writing and declare Sheet No. 3 thereof void and of no effect. 

When the cause came on to be heard in the court below, the trial judge 
adjudged that :  "article I X  of the Will of Logan E. Farthing, deceased, 
written on the third page of said Will and denominated 'Sheet No. 3,' is 
void and of no effect, and that article I V  remains in  full force and effect, 
unchanged and unqualified by the void provisions of article I X  . . . and 
that J. Watts Farthing is the owner in fee simple" of the property de- 
scribed in article IT. Defendants excepted and appealed. They demur 
ore tenus  in this Court. 

Rountree  & Rountree  for p l a i n t i f  uppellees. 
J .  C .  VCTessell, Jr., for respondent  appellants.  

BAREHILL, J. The court below was without original jurisdiction to 
entertain this action to nullify any part  of the duly probated will which 
is the subject matter of this action. Hence the judgment entered must be 
vacated on authority of I n  r e  Will of P u e t t ,  229 N.C. 8, 47 S.E. 2d 488; 
Brissie 1,. Craig ,  232 N.C. 701, 62 S.E. 2d 330; Anderson v. Atk inson ,  
234 N.C. 271 ; Anderson a. A t k i n s o n ,  a n t e ,  300. 

The Declaratory Judgment Act, G.S. Ch. 1, Art. 26, is designed to 
proride an expeditious method of procuring a judicial decree construing 
wills, contracts, and other written instruments and declaring the rights 
and liabilities of parties thereunder. I t  is not a vehicle for the nullifica- 
tion of such instruments. Nor is it a substitute or alternate method of 
contesting the validity of wills. 

I t  does not follow, however, that  the demurrer entered in this Court 
must be sustained. Plaintiffs' action does not fall i n  f o f o  for want of 
jurisdiction of the trial court. I n  article I V  plaintiff J. Watts Farthing 
is devised the beach property and the farm in fee simple. I n  article I X  
he is devised the same property subject to certain conditions and provi- 
sions which limit the estate devised. Do these provisions limit the estate 
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conveyed both as to the beach property and the farm or only as to the 
f a r m ?  The  language used is sufficiently ambiguous to require judicial 
construction and the petition is sufficient to entitle plaintiffs to a judicial 
decree definitely determining the nature and extent of his title to each 
parcel of property so devised to him. 

T o  the end that  the judgment entered may be vacated and the parties 
may  be heard on the question properly presented Ey the pleadings, the 
cause is remanded. 

E r r o r  and remanded. 

STATE v. HANNIHAL WOOD. 

(Filed 21 May, 1952.) 
1. Incest 3 1- 

A father is guilty of incest if he has sexual intercourse, either habitual 
or in a single instance, with a woman or girl whom he knows to be his 
daughter in fact, regardless of whether she is his legitimate or his illegiti- 
mate child. 

2. Incest 3 % 

It is not required that the testimony of the daughter be corroborated in 
a prosecution for incest, and her testimony alone will take the case to the 
jury if it establishes each element of the offense and defendant's guilt 
thereof. 

3. Criminal Law § 6% (2)- 

Testimony that prosecutrix had made contradictcwy exculpatory state- 
ments out of court is insufficient ground for nonsuit, eyen in a prosecution 
based solely upon her testimony, since whether a witness has been success- 
fully impeached is a matter for the jury alone, and the court, in passing 
upon the motion, must consider only the evidence favorable to the State 
and assume it to be true. 

4. Criminal Law 8 53b- 
An instruction that a reasonable doubt may arise out of the evidence or 

the insutficiency of the evidence in the case is without error. 

APPEAL by defendant from Bone, J., and a jury, a t  J anua ry  Term, 
1952, of CIJ~IBERLAXD. 

Criminal prosecution of a father for incest with his daughter. 
The  State made out this case by the testimony of the prosecutrix: 
The prosecutrix is the daughter of the defendant by his marriage to 

her mother, who died before the day named in  the indictment, On  that  
day the defendant compelled the prosecutrix, who wa13 then a fifteen year 
old inmate of his home, to engage in sexual intercourse with him. Shortly 
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thereafter the prosecutrix related the sordid details of the affair to her 
maternal grandmother and a deputy sheriff. 

The prosecutrix admitted on cross-examination that  while the case was 
awaiting tr ial  she made both oral and written statements out of court to 
witnesses for the defense indicating that  she had falsely charged the 
accused with incest because she "thought i t  would break him from 
drinking." 

The jury found the defendant guilty of the crime alleged, and the court 
sentenced him to imprisonment in the State prison. The defendant ex- 
cepted and appealed. 

Attorney-General  M c M u l l n n  and  Assis tant  At torney-General  B r u f o n  
for  the  S ta te .  

J .  H.  Cook  and  H.  H.  Clark  for the  de fendan t ,  appel lant .  

ERVIN, J. The defendant makes these assertions by his assignments 
of error : 

1. That  the court erred in refusing to dismiss the prosecution upon a 
compulsory nonsuit. G.S. 15-173. 

2. That  the court erred in instructing the jury that  a reasonable doubt 
may arise "out of the evidence or the insufficiency of the evidence in the 
case." 

A father violates G.S. 14-178 and by reason thereof is guilty of the 
statutory felony of incest if he has sexual intercourse, either habitual or 
in a single instance, with a woman or gir l  whom he knows to be his daugh- 
ter  in fact, regardless of whether she is his legitimate or his illegitimate 
child. S. c. S a u l s ,  190 N.C. 810, 130 S.E. 848; S t r i d e r  v. L e w e y ,  176 
N.C. 448, 97 S.E. 395; S .  u. Laurence,  95 N.C. 659; B a u m e r  v. S f a t e ,  
49 Ind. 544, 19 Am. Rep. 691 ; S t a t e  v. Alexander ,  216 La. 932, 45 So. 2d 
8 3 ;  S f n t e  I.. Ellis,  74 Mo. 385, 41 Am. Rep. 321. 

There is no statute providing that  the testimony of the prosecutrix must 
be corroborated by the evidence of others in a prosecution for incest. I n  
consequence, a conviction for incest may be had against a father upon 
the uncorroborated testimony of the daughter if such testimony suffices 
to establish all of the elements of the offense beyond a reasonable doubt. 
42 C.J.S., Incest, section 17. This being true, the court rightly adjudged 
that  the evidence of the State in the case a t  bar made the defendant's guilt 
a question for the jury. 

I n  reaching this conclusion, we have not ignored the interesting con- 
tention of the defendant that  the contradictory statements made by the 
prosecutrix out of court proved her to be wholly unworthy of belief and 
completely nullified the probative force of her sworn testimony a t  the 
trial, and that  for this reason, if no other, the prosecution ought to have 
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been involuntarily nonsuited. This contention runs counter to the well 
established rule that whether a witness has been successfully impeached 
by evidence showing that he made prior contradictory statements out of 
court is a matter for the jury alone. What was said in S. v. Bowman, 
232 N.C. 374, 61 S.E. 2d 107, is germane here. "This argument mis- 
conceives the office of the statutory motion for a judgment of nonsuit in  
a criminal action. I n  ruling on such motion, the court does not pass upon 
the credibility of the witnesses for the prosecution, or take into account 
any evidence contradicting them offered by the defense. The court merely 
considers the testimony favorable to the State, assumss it to be true, and 
determines its legal sufficiency to sustain the allegations of the indictment. 
Whether the testimony is true or false, and what it proves if it be true 
are matters for the jury." 

The court did not err in charging that a reasonatlle doubt may arise 
'(out of the evidence or the insufficiency of the evidence in the case." This 
instruction is in substantial accord with the accepted rule that "it is 
proper to charge . . . that a reasonable doubt may arise either from the 
evidence or from a want of evidence, and that the absence of sufficient 
satisfying evidence may be a ground for a reasonable doubt of guilt." 
23 C.J.S., Criminal Law, section 1283. See, also, in this connection: 
S. v. Braxton, 230 N.C. 312, 52 S.E. 2d 895. 

According to the verdict of the jury, the defendant has sinned griev- 
ously against his motherless child. This tragic case calls to mind the 
execration of the Man of Galilee. "It were better for him that a mill- 
stone were hanged about his neck, and he were cast into the sea, than that 
he should offend one of these little ones." Luke 17 :2. 

No error. 

BRANSON REDDING, BY HIS NEXT FRIEND, RUTH REDIIING, v. CLIFFORD 
REDDING. 

(Filed 21 May, 1952.) 

Parent and Child 3b: Common Law- 
IJnder the common law in force in this State a child may not maintain 

an action to recover for negligent injury against its parents or either of 
them. G.S. 4-1. 

BPPEAL by plaintiff from Patton, Special  Judge, January Term, 1952, 
of GUILFORD (High Point Division). 

This is a civil action for the recovery of damages for personal injuries 
sustained by the minor plaintiff as a result of the alleged negligence of the 
defendant. The evidence discloses that Branson Redding, the minor 
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plaintiff, is the eight year old child of the defendant, living in the home 
of the defendant and supported by him a t  the time of the automobile 
accident which caused personal injuries to him. The next friend of the 
minor plaintiff is his mother, the wife of the defendant. 

Fo r  the purposes of this appeal, the defendant concedes that  there was 
sufficient evidence of actionable negligence on his part  to establish a 
p r i m a  facie case. 

The trial judge sustained the defendant's demurrer to the evidence 
which mas interposed a t  the conclusion of the plaintiff's evidence, and 
entered a judgment as of nonsuit. The plaintiff appeals and assigns error. 

I l a w o r t h  & V a w o r f h  for plaint i f f ,  appel lant .  
J o r d a n  d? W r i g h t  for de fendan t ,  appellee. 

DEKNY, J. The common law does not recognize the right of an  un- 
emancipated minor child, living in the household of its parents, to main- 
tain an action in tort against its parents or either of them. The common 
law in this respect was enunciated and adhered to in S m a l l  v. X o r r i s o n ,  
185 N.C. 577, 118 S.E. 12, 31 A.L.R. 1135. 

I t  is not contended by the appellant that  there is any difference in  the 
factual situation in the present appeal and that  presented and adjudi- 
cated in S m n l l  v. X o r ~ i s o n ,  supra.  I t  is contended, however, that  the 
time has come when the harshness of the common law, as enunciated in  
that  case, should be modified or rejected altogether. 

I t  is provided by G.S. 4-1, that  so much of the common law "as is not 
destructive of, or repugnant to, or inconsistent with, the freedom and 
independence of this state, . . . not abrogated, repealed, or become obso- 
lete." shall remain in full forre and effect in this jurisdiction. Spe igh t  
I ! .  S p e i g h t ,  208 N.C. 132, 179 S.E. 461; S. 1 ) .  I I a m p f o n ,  210 N.C. 283, 
186 S.E. 251; S. v. Batson ,  220 N.C. 411,17 S.E. 2d 511,139 A.L.R. 614; 
Mochc I > .  Lcno ,  227 N.C. 159, 41 S.E.  2d 369; S c h o l f e n s  v. Schol tens ,  230 
N.C. 149, 52 S.E. 2d 350. 

The common law as enunciated by this Court in the case of S m a l l  v. 
Morr i son ,  s u p m ,  has not been abrogated or changed by statute. On the 
other hand, that case has been cited as controlling in Goldsmi th  v. S a m e t ,  
201 N.C. 574, 160 S.E. 835; and with approval in Green  v. Green ,  210 
N.C. 147, 185 S.E. 651, and Henson  v. T h o m a s ,  231 N.C. 173, 56 S.E. 
2d 432. 

The appellant takes the position that  we avoided the harshness of the 
common law. as applied in the S m a l l  case, in the cases of W r i g h t  v. 
W r i g h t ,  229 N.C. 503, 50 S.E. 2d 540, and F o y  v. F o y  Electr ic  Co., 231 
N.C. 161, 56 S.E. 2d 418. We do not so construe those decisions. I n  our 
opinion, the facts involved in those cases excluded them from the common 
law rule laid down in the S m a l l  case. 
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We know of no jurisdiction in this country that  has abrogated the 
common law rule under consideration, by statute or otherwise, except i n  
cases involving willful or malicious torts. See Anno. 122 A.L.R. 1352. 

The judgment of the court below is 
Affirmed. 

EVELYS .JONES v. ATLANTIC COAST LINE RAILROAD. 

( Filed 21 May, 1952.) 

Railroads 8 4-In car passenger's action for negligent injury in crossing 
accident, driver held guilty of insulating negligence. 

The driver of the car stopped some twenty feet from the easternmost 
rail where his vision in one direction was obstrnctecl by tall corn growing 
on defendant's right of way. Seeing no train approaching, he thereupon 
drove upon the crossing without again looking in either direction, and the 
car was struck by a train on the second track, a distance of some twenty- 
seven feet. The evidence disclosed that a driver could get an unobstructed 
vision of the track in both directions by stopping :it a point nearer the 
first track. Held: Conceding the railroad company was negligent in per- 
mitting the tall corn to grow on its right of way and in failing to give 
warning of its approaching train by whistle or bell, the negligence of the 
driver constituted intervening negligence insulating the negligence of the 
railroad and requiring nonsuit in an action by a passenger in the car 
against the railroad company. 

APPEAL by plaintiff from P a r k e r ,  J., October Term, 1951, of ROBESON. 
Civil action to recover damages for personal injuries sustained in  a n  

automobile-train collision a t  a grade crossing. 
At  the close of the plaintiff's evidence, the defendant moved for judg- 

ment as of nonsuit. The motion was allowed, and from judgment based 
on such ruling the plaintiff appealed, assigning errors. 

Johnson  & Johnson  for plaint i f f ,  nppel lant .  
i l l c l e a n  & Stacy for de fendan t ,  appellee.  

JOHKSON, J. The collision occurred about five o'clock on the afternoon 
of 21 June,  1949, when the automobile in which the plaintiff was riding 
was struck by the defendant's southbound passenger train near Pembroke, 
Nor th  Carolina. The plaintiff was riding with her husband, Zeb Jones, 
in his car, returning along a country road to their home. At a point 
about a mile and a quarter from their house, the road over which they 
were traveling crosses the main north-south double line tracks of the 
defendant railroad about half a mile south of Pembroke. The plaintiff's 
husband had crossed the tracks a t  this point many times, was familiar 
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with the crossing and surrounding conditions, and knew that  trains passed 
frequently. 

The car in which the plaintiff was riding was traveling west. To the 
right of this road, looking toward the west, the defendant had permitted 
hybrid corn to be planted on its right of way. The corn was extremely 
tall and thick, and obstructed the view of one traveling west until within 
about 15  feet of the easternmost railroad track. There was evidence 
tending to  show that  no warning of the approach of the train to the cross- 
ing was given by whistle or bell. 

I t  further appears from the plaintiff's evidence tha t  her husband saw 
the stop sign side of the road before reaching the crossing. H e  slowed 
down and stopped about 20 feet from the easternmost track where his 
vision to the right was obstructed by the hybrid corn. From this point, 
where he could see to  his left but not to his right, Zeb Jones then drove, 
without looking again, out beyond the corn, across both a railroad 
fill and the near northbound tracks, and onto the southbound tracks on 
the f a r  side, where he was hit  by a southbound train. 

Zeb Jones testified that  between tho corn and the southbound track 
there was a distance of 27 feet i n  which there was no obstruction. Other 
witnesses placed the distance a t  from 27 to 30 feet. Jones further stated 
that  "After I stopped and started, I didn't look again and the next thing 
I knew I was hit  by the train.'' 

This evidence, when tested by settled principles of law, explained and 
applied in many decisions of this Court, fails to make out a case for the 
jury. Jeffries v. Powell, 221 N.C. 415, 20 S.E. 2d 561, and cases there 
cited. See also Beaver v. China Grove, 222 N.C. 234, 22 S.E. 2d 434. 

I n  the instant case, if i t  be conceded that  the defendant was negligent 
in allowing the corn to grow upon the edge of its right of way and in fail- 
ing to give warning signal of the approach of its t rain to the crossing, 
nevertheless, it  is clear that  the active negligence of the driver of the 
automobile, subsequently operating, was the real, efficient cause of the 
injury to the plaintiff. I t  is manifest that  the negligence of the husband 
in driving without looking through an  area of some 27 to 30 feet in which 
his vision was unobstructed intervened and insulated the prior negligence 
of the defendant and became the sole proximate cause of the plaintiff's 
injury. Jefr ies  v. Powell .  supra. 

I t  follows, then, that  the court below properly held that  this negligence 
of the driver was the sole proximate cause of the plaintiff's injury. 
The judgment of nonsuit entered below is 

Affirmed. 
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IN THE MATTER OF J .  M. LEDBETTER, JR., ADMINISTRATOR C. T. A. OF THE 

ESTATE OF ROBERT L. STEELE 111, DECEASED. 

(Filed 21 May, 1952.) 

1. Executors and Administrators 8 29- 
In the absence of testamentary provision, the right of the personal repre- 

sentative to compensation is controlled by G.S. 25-170. 

Where a claim against an estate is reduced by the amount of credits or 
otisets existing in favor of the estate against claimant, the administrator 
is not entitled to commissions on the credits and offsets so deducted, since 
he neither received nor actually expended same. 

APPEAL by J. M. Ledbetter, Jr., administrator c. t,, a. of the estate of 
Robert L. Steele 111, from Phillips, J., in Chambers at  Rockingham, 
North Carolina, 9 February, 1952, in proceeding in .the Superior Court 
of :RICHMOND County. 

Application by an administrator with the will annexed for an allow- 
ance of commissions. 

These are the facts : 
1. During his lifetime, Robert L. Steele 111, a resident of Richmond 

County, North Carolina, executed a deed of trust conveying land in 
Bladen County, North Carolina, to a trustee to secure his indebtedness 
to two banks, to wit, the Farmers' Bank and Trust Company of Rocking- 
ham, N. C., and the Federal Reserve Bank of Richmond, Virginia. 

2. Robert L. Steele I11 died testate on 25 April, 1941, and the Clerk 
of the Superior Court of Richmond County thereupon granted letters of 
administration with the will annexed to J. M. Ledbetter, Jr., who is 
hereinafter called the administrator. 

3. Shortly thereafter the two banks and the trustee sued the adminis- 
trator in the Superior Court of Bladen County to foreclose the deed of 
trust. A consent judgment was entered in the cause in April, 1943, ad- 
judging that the indebtedness of the estate of the testate to the banks 
totaled $43,000.00, declaring that this indebtedness was justly subject to 
deductions amounting to $8,000.00 for credits or offsets existing in favor 
of the estate of the testate and against the banks, and ordering the fore- 
closure of the deed of trust for the satisfaction of the difference between 
the indebtedness and the deductions. The present record does not dis- 
close either the nature or origin of the credits or offsets. 

4. On 14 January, 1952, the administrator made application to the 
Clerk of the Superior Court of Richmond County for an award of com- 
missions on the amount of the deductions allowed the estate of the testate 
by the consent judgment. The clerk denied the application "as a matter 
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of law," and the administrator appealed to Judge Phillips, who affirmed 
the clerk's ruling. The administrator excepted and appealed, assigning 
the order of affirmance as error. 

G. S. Steele for J. M. Ledbetter, Jr., Administrator c. t. a. of Robert L. 
Steele 111, appe2lant. 

ERVIN, J. I n  the absence of an effective testamentary provision on 
the subject, the right of the personal representative of a decedent to com- 
pensation is controlled by the statute now codified as G.S. 28-170. 

Under this statute, the clerk of the Superior Court having jurisdiction 
in the particular case has the discretionary power of allowing an executor 
or administrator commissions not exceeding five per cent upon the amount 
of his "receipts . . . and . . . expenditures." The terms "receipts" and 
"expenditures," as used in the statute, refer to the actual receipts and 
the actual expenditures of the personal representative. The administra- 
tor in the instant case has no lawful claim to commissions on the credits 
or offsets deducted by the consent judgment from the indebtedness of his 
testate to the banks. This is necessarily so for the very simple reason that 
the deductions were neither actually received nor actually expended by 
the administrator. Walton v. Avery, 22 N.C. 405 ; 34 C.J.S., Executors 
and Administrators, section 865 (b). 

The order of Judge Phillips is 
Affirmed. 

ELIZABETH PAGE ERICKSOX AND HELEN PAGE GAITHER v. H. C. 
STARLING, ESRLE JONES, AND RUTH I. PAGE, INDIVIDUALLY A N D  AS 

TRUSTEES; RUTH I. PAGE, EXECUTRIX OF THE ESTATE OF 13. 3'. PAGE, 
DECEASED; W. K. KING DRUG COMPANY; PEABODY DRUG COM- 
PANY; CAROLINA SURGICAL COMPANY; AND MRS. H. E. CRAVEN, 
FRED T. CRAVEN, WILLIAM M. CRAVEN, HENRY E. CRAVEN, JR., 
MRS. J. D. KASE, AND J.  BEN COPPEDGE, MINORITY STOCKHOLDERS OF 

W. H. KING DRUG COMPANY. 

(Filed 11 June, 1952.) 
1. Trial 8 5- 

A trial is the examination before a competent tribunal, according to the 
law of the land, of the issues between the parties in a cause, whether they 
be issues of law or of fact, for the purpose of determining such issues. 
G.S. 1-170. 

2. Trial 8 1% 
Issues of law must be tried by the judge; issues of fact, even though 

they involve matters in equity, must be tried by a jury unless trial by jury 
is waived. G.S. 1-172. 
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8. Judgments  8 17b- 
Where issues of fact are  raised by the pleadings and trial by jury is not 

waived, the court is without power to enter a final judgment until the 
issues of fact a re  determined by the verdict of the jury. 

4. Pleadings 8 15- 
A demurrer admits the truth of the well-pleaded factual allegations in 

the pleading of the adverse party solely for the p,urpose of testing the 
suficiency of such allegations to state rl cause of action or a defense, and 
therefore such admission forthwith ends if the demurrer is overruled. 

While plaintiff may demur to any one or more of several defenses set up 
in the answer, he may not divide a single affirmative defense into its sev- 
eral constituent paragraphs or sentences, and demur separately to such 
several paragraphs or sentences segregated from their respective contests. 
G.S. 1-141. 

6. Appeal and  Error 8 2- 
A decision upon a written demurrer is appealable lay either party. G.S. 

1-130. 

7. Pleadings 8 !B- 

A court of record has inherent power to render judgment on the plead- 
ings where the facts shown and admitted on the pleadings entitle a party 
to such judgment. 

A motion for judgment on the pleadings admits solely for its purposes 
the truth of all well-pleaded facts in the adversar,y's pleading together 
with all fair inferences to be drawn therefrom, and also the untruth of 
movant's allegations in so fa r  as  they are  controverted by the adversary's 
pleading, and therefore if the motion is denied, nlovant is not precluded from 
having the action regularly tried upon all issues raised by the pleadings. 

A motion for judgment on the pleadings is allowable only where the 
pleading of the opposite party is so fatally deficient in substance as  to 
present no material issue of fact. 

10. Same- 
Upon motion for judgment on the pleadings the court is confined to 

determining whether any material issue of fact has been joined between 
the parties, and he may not hear extrinsic evidence or make Andings of 
fact. 

11. S a m e -  
If the pleadings raise a n  issue of fact on any single material proposition, 

motion for judgment on the pleadings must be denied, and the court may 
not enter a partial judgment on the pleadings for $1 part  of a litigant's 
claim, but must submit the issues of fact for the dete.rmination of the jury 
so that  a single judgment which will completely and finally determine a l l  
the rights of the parties may be entered. G.S. 1-205. 



N. C.] SPRISG T E R M ,  1952. 645 

12. Appeal and Error 8 % 

An appeal lies from the granting of a motion for judgment on the plead- 
ings, but if the motion is refused movant must note exception, proceed with 
the trial, and have the matter reviewed on appeal from final judgment. 

13. Trusts § 24- 
In this action for the remora1 of trustees and to recorer against them 

for maladministration of the trust, the answers denying certain material 
allegations of the complaint and also drawing opposing inferences from 
admitted matters, as well as  pleading new matter constituting extenuating 
circumstances in the nature of a single affirmative defense against the 
cause for the removal of the trustees, is held to require the overruling of 
plaintiff's' demurrers to the answers and the denial of plaintiffs' motions 
for judgment on the pleadings, and judgment of the lower court adjudicat- 
ing the rights of the parties without a determination of the issues of fact 
by a jury is error. 

14. Attorney and Client $) 10- 
I t  is error for the court to order corporate parties to pay specified fees 

to their attorneys, the corporations being a t  liberty to contract in respect 
to this matter for themselves. 

APPEAL by plaintiffs f rom X o r r i s ,  J., a t  November Term,  1951, of 
WAKE. 

Civil action by  beneficiaries of t rust  to  remove trustees, and  to compel 
them t o  redress supposed breaches of trust.  

Th is  cause was before us  a t  the S p r i n g  Term,  1951. Erickson 1%.  Star- 
liny, 233 X.C. 530, 64 S.E. Pd 832. 

F o r  convenience of narrat ion,  El izabeth P a g e  Erickson and Helen P a g e  
Gaither  a r e  called the  plaintiffs; H. C. Star l ing,  E a r l e  Jones, and  R u t h  
I. Page ,  who a r e  sued as individuals and  also as  trustees, a r e  character- 
ized as  defendants;  R u t h  I. Page,  who is likewise sued i n  her  capacity as 
executrix of B. F. Page,  is denominated the executr ix;  Mrs. H. E. Craven, 
F r e d  T.  Craven, Wil l iam 31. Craven, H e n r y  E. Craven, J r . ,  Mrs.  J. D. 
Kase, and J. B e n  Coppedge, who a r e  minori ty  stockholders of the W. H. 
K i n g  D r u g  C'ompany, a re  designated as  the  minori ty  stockholders; and  
the TT. H. K i n g  D r u g  Company, the Peabody D r u g  Company, and the  
Carolina Surgical  Supply  Company, a r e  given their  respective corporate 
names. 

T h e  plaintiffs a r e  the  daughters  of B. F. Page,  who died testate on or  
about 22 J u l y ,  1949. D u r i n g  his  lifetime, to  wit, on 1 8  J u n e ,  1942, B. F. 
Page,  who was the guiding spir i t  and  principal  stockholder of t h e  W. H. 
K i n g  D r u g  Company, conveyed 400 shares of the common stock of the  
W. H. K i n g  D r u g  Company to H. C. Star l ing,  E a r l e  Jones, and  Bessie F. 
Coffin, as trustees f o r  a period of twenty-fil-e years ending on 1 8  J u n e ,  
1967. T h e  t rus t  instrument  provides t h a t  the trustees a r e  t o  hold the  
400 shares of common stock dur ing  the continuance of the trust,  and  are 
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to vote it at  all meetings of the stockholders of the '7. H. King Drug 
Company "without proxy from the beneficiaries . . . as fully as if said 
trustees were the absolute owners of said stock;" that the trustees are to 
receive all dividends paid on the 400 shares of common stock during the 
existence of the trust, and are to pay half of such dividends to each plain- 
tiff, if she be alive, or to her next of kin as defined by the Korth Carolina 
statute of distribution, if she be dead; and that upon the termination of 
the trust, i.e., on 18 June, 1967, the trustees are to transfer 200 of the 
400 shares of the common stock to each plaintiff, if she be alive, or to her 
next of kin as defined by the North Carolina statute of distribution, if 
she be dead. 

The trust instrument sets forth the reasons which prompted B. F. Page 
to create the trust and to appoint H. C. Starling, Earle Jones, and Bessie 
F. Coffin as trustees in these words: "I have named as trustees . . . per- 
sons connected with or familiar with the policies of 'W. H. King Drug 
Company, and i t  is my desire that the business of W. H. King Drug 
Company continue to be conducted in accordance with the same policies, 
in so far  as conditions will permit, the said W. H. King Drug Company 
having been organized and its business developed and conducted so far in 
accordance with said policies and having met with a fair degree of success. 
I am creating this trust because I believe it is in the best interest of my 
. . . daughters and others who may become beneficiariw under this trust, 
and with the realization that my . . . daughters and others who may 
become beneficiaries hereunder have little knowledge of and experience 
in business matters and are not or may not be familiar with the policies 
under which the business of W. H. King Drug Company has been con- 
ducted. Having full and complete confidence in the persons named herein 
as trustees . . ., and desiring to avoid all unnecessary expenses and red 
tape, I do not require that said trustees or those who rnay succeed to the 
position of trustee give any bond in connection with their duties as trus- 
tees hereunder." The trust instrument does not descrihe in any way "the 
policies under which the business of W. H. King Drug Company has been 
conclucted." 

At the time of the creation of the trust the W. H. King Drug Company 
was, and still is, a well established North Carolina corporation doing 
business as a wholesaler of drugs at  Raleigh, North Carolina, and having 
649 shares of voting common stock and 535 shares of non-voting preferred 
stock outstanding. I t  has always held all of the capital stock of the 
Peabody Drug Company, another North Carolina corporation doing 
business as a wholesaler of drugs at  Durham, North Carolina. During 
1948, the W. H. King Drug Company and its subsidiary, the Peabody 
Drug Company, acquired, and still own, all of the capital stock of the 
King Drug Company, a corporation engaged in wholesaling drugs in 
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South Carolina. Xoreover, the W. H. King Drug Company owned 115 
of the 215 shares of the capital stock of the Carolina Surgical Supply 
Company, a Korth Carolina corporation dealing in surgical supplies at  
Raleigh, North Carolina, until 31 December, 1947. 

H. C. Starling and Earle Jones have been acting as trustees of the 
B. F. Page trust since its creation. Their original co-trustee, Bessie F. 
Coffin, resigned her trust on 23 December, 1946, and was succeeded by 
their present co-trustee, Ruth  I. Page. As holders of the title to the 400 
shares of common stock, the trustees have had power to control the affairs 
of the W. 11. King Drug Company since 18 June, 1942. 

Under its charter, the W. H. King Drug Company is governed by a 
board of fire directors. H. C. Starling became director and treasurer 
before the execution of the trust instrument, and continued in those ca- 
pacities until the death of B. F. Page on or about 22 July, 1949. Since 
that event he has served as director and president. Earle Jones, who was 
an  experienced employee of the conipany a t  the creation of the trust, has 
been director and vice-president since 21  January,  1943. Bessie F. Coffin 
became director and secretary prior to the execution of the trust instru- 
ment, and filled those posts until she relinquished her trust. Her  suc- 
cessor, Ruth  I. Page, has been director since January,  1949, and secretary- 
treasurer since August, 1949. According to the allegations of the answers, 
B. F. Page was the president and managing head of the company until 
his death. 

About eighteen months after that  event, to wit, on 24 January,  1951, 
the plaintiffs brought this action, alleging that the trustees had misused 
their control of the W. H. King Drug Company and its subsidiaries in 
specified ways. The plaintiffs pray that  the defendants be removed as 
trustees, and that they, the executrix, and the Carolina Surgical Supply 
Company be compelled to redress certain supposed breaches of trust. 

The original pleadings consist of a complaint comprising 80 para- 
graphs, and six answers containing 404 paragraphs. The allegations of 
the complaint and the corresponding paragraphs of the answers are sum- 
marized in the numbered paragraphs set out below. 

1. The complaint alleges and the answers admit that  on 31 December, 
1947, the W. H. King Drug Company sold and transferred "50 shares of 
the common stock of Carolina Surgical Supply Company to H. C. Star-  
ling, individually, and 50 shares of said stock to B. F. Page . . . a t  a 
price of $100.00 per share." The complaint asserts that this stock had 
a book value exceeding $300.00 per share a t  the time of the sale, whereas 
the answers aver that its market value "was . . . not in excess of $100.00 
per share" a t  that time. The answers state that the sale of the common 
stock of the Carolina Surgical Supply Company was made a t  the sugges- 
tion of B. F. Page, the creator of the t rus t ;  that both he and Starling 
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acted in the utmost good fa i th  in  the acquisition of the stock; that  no 
dividends have been declared or paid on the stock; and that  consequently 
the transaction has not yet caused any financial loss to the W. H. King 
Drug Company or the plaintiffs. The answers decl~lre that  Starling is 
willing to transfer his 50 shares of the common stock of the Carolina 
Surgical Supply Company to the W. H. King Drug Company "for the 
same amount he paid therefor," and that  Ru th  I. Page, as executrix and 
legatee of B. F. Page, '(will abide by such order as the court may deem 
proper with respect" to the 50 shares of such stock bought by her testator. 

2. The complaint alleges and the answtlrs admit that  on 16 Xay,  1944, 
the Peabody Drug Company loaned $30,000.00 "to one of its officers," and 
that  such sum was fully repaid to it in iristallments before 1 July, 1947. 
The answers assert in express terms that  the loan was inade to R. F. Page, 
"the father of the plaintiffs, who was amply solvent, . . . for the purpose 
of enabling him to pay the gift tax . . . of $39,855.00 levied by the 
United States upon the gif t  of stock which was placed in trust by Mr.  
Page for the benefit of his daughters and others"; that  "said gift tax 
would have become an  obligation of plaintiffs if . . . B. F. Page had not 
. . . paid it"; and that  "consequently the loan now cclmplained of by the 
plaintiffs was for their benefit.'' The complaint contains the additional 
allegations that  the Peabody Drug  Company borrowec the $30,000.00 "at 
an  interest rate of two per cent per annum," and loaned the same "to one 
of its officers . . . without any interest whatsoever." The answers take 
different positions in respect to these additional avei.ments. The three 
defendants say they are ('denied," while the executrix declares that  the 
"Peabody Drug Company paid interest in the sum of $1.625.00 to the 
bank from which said money was borrowed, and said ainount is recognized 
and allowed as a valid claim against the estate of . . . (B. F. Page) and 
will be paid by said estate." 

3. The complaint alleges and the answtm admit that  during the exist- 
ence of the trust the W. H. King Drug Company "erected a new brick 
building three stories in height along the east side of South Wilmington 
Street in the City of Raleigh" a t  a cost of approximately $95,000.00 for 
both land and building, and leased a portion of the structure to the Caro- 
lina Surgical Supply Company for a monthly r e r~ t  neyer exceeding 
$300.00. The complaint contains the additional allegation that the por- 
tion of the building leased to the Carolina Surgical Supply Company '(has 
had . . . a t  all times . . . a rental value of not less than $450.00 per 
month." The answers deny this additional averment. Indeed, the answer 
of the Carolina Surgical Supply Company declares in specific terms that  
"the return to W. H. King Drug Company from the occupancy of said 
space by this defendant was fair, reasonable, and fully compensatory." 
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4. The complaint sets forth these allegations in paragraph 28: That 
"certain employees of W. H. King Drug Company, whose salaries were 
paid entirely by said corporation, have rendered regular and substantial 
services . . . in the field of bookkeeping and accounting to . . . the 
Carolina Surgical Supply Company without any compensation or reim- 
bursement from Carolina Surgical Supply Company to said employees or 
to W. H. King Drug Company." The answer of the three defendants 
makes this response: "Employees of the W. H.  King Drug Company 
have rendered minor services in the nature of posting book entries periodi- 
cally for the benefit of Carolina Surgical Supply Company without any 
compensation or reimbursement in actual money, before August 1, 1949, 
but said services were negligible in value and the W. H. King Drug Com- 
pany suffered no loss whatever by reason of such accommodations. Ex- 
cept as herein stated, the allegations of paragraph 28 are denied.'' The 
answer of the Carolina Surgical Supply Company makes virtually the 
same response plus the additional averment that "the W. H. King Drug 
Company received compensating advantages for the same." 

5. The complaint alleges and the answers admit that on 22 September, 
1948, the Peabody Drug Company loaned $12,500.00 to H.  C. Starling, 
who was then serving as one of its officers, and that such sum was fully 
repaid to it on 2 February, 1950. The complaint contains the further 
allegation that the loan resulted in financial loss to the Peabody Drug 
Company. The answers deny this additional averment, and assert that 
Starling paid the Peabody Drug Company interest on the loan at  the pre- 
vailing interest rate. Moreover, the answer of the three defendants states 
that Starling borrowed the $12,500.00 from the Peabody Drug Company 
"at a time when the W. H. King Drug Company, the parent corporation, 
owed him money in excess of said sum which it was not then convenient 
for the company to pay." 

6. The complaint alleges that between 31 December, 1941, and the date 
of the summo& H. C. Starling made nine separate loans aggregating 
$140,500.00 to the W. H. King Drug Company, and received from it as 
interest on these loans sums totaling $6,429.84. The answers make this 
response to these averments: "Both before and during the existence of 
said trust, the TV. H. King Drug Company has from time to time been 
indebted to the defendant H. C. Starling. Said debts have been evidenced 
by promissory notes . . . in the amounts . . . set forth in paragraph 37. 
However, . . . these debts did not represent borrowing or loans in the 
usual sense. I t  usually happened that a t  the end of a year the company's 
funds were all in use or needed for inventory and other working capital 
purposes and were not immediately available for paying officers' salaries 
and bonuses. I n  such instances, the company frequently gave the defend- 
ant Starling a note for the amount due him, bearing interest at the rate 
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of six per cent and, after interest rates in general had dropped substan- 
tially, at  the rate of four per cent. When the W. H. :King Drug Company 
retained the money it owed the defendant Starling, it was understood and 
agreed that the company might use the money as long as needed and 
could repay it when it was convenient to do so, whereas bank loans would 
ordinarily have been payable in sixty or ninety days, at  the end of which 
time the company would have been obliged to repay the loan or make new 
arrangements with the bank. I n  the judgment of the directors of the 
W. H. King Drug Company it was in the best interei!ts of the company to 
delay compensation payments to Starling and the other officers under 
the conditions just stated, rather than to borrow t ~ o  frequently at  the 
bank and thereby run the risk of jeopardizing its credit standing. This 
same procedure was followed with Mr. B. F. Page and . . . as to Miss 
Bessie F. Coffin, aunt of the plaintiffs . . . There are now no outstanding 
debts from the W. H. King Drug Company to H. C. Starling." The 
complaint contains the further allegation that Starling receired interest 
from the W. 13. King Drug Company on the nine loans at  rates exceeding 
those currently charged by banks on like loans. The answers deny this 
additional averment. 

7. The complaint alleges and the answers admit that on 1 January, 
1950, the W. H. King Drug Company had a surplus of approximately 
$817,206.65. The complaint contains the additional allegations that this 
surplus was available for the payment of dividends cn the common stock, 
and that the three defendants, who were then serving as directors, 
breached their trust by failing to declare the surplus as dividends to the 
holders of the common stock of the W. H. King Drug Company. The 
answers deny these additional averments. Moreover, they expressly assert 
that the surplus had accumulated over the preceding 25 or 30 years ; that 
i t  was "largely, wisely, and properly invested in real estate, inventory, 
subsidiaries, accounts receivable, furniture and fixtures, machinery and 
equipment, and other business assets"; and that the use of such surplus 
for the payment of dividends on the common stock of the W. H. King 
Drug Company would compel the virtual liquidation of the company and 
defeat the purpose of B. F. Page in creating the trust. 

8. The complaint alleges that the net earnings of the W. H. King Drug 
Company "after the payment of taxes and . . . dividends to the holders 
of preferred stock" totaled $513,146.38 during the period beginning 
1 January, 1942, and ending 31 December, 1949 ; that only $53,867.00 of 
these earnings were paid out as dividends on the common stock of the 
company; and that only $32,000.00 of these dividends accrued to the 
plaintiffs as beneficiaries of the B. F. Page trust. The answers admit 
these allegations. They further aver, however, that the dividend policy 
pursued by the W. H. King Drug Company during tkis period was recom- 
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mended by B. F. Page and was in harmony with the wise policy estab- 
lished by him "many years ago . . . whereby a large part of net earnings 
was used for working capital and . . . expansion rather than for imme- 
diate payment of dividends"; that the policy has resulted "in marked 
expansion, growth, increased business, and in  large financial gains to the 
company, all of which . . . inure to the direct benefit of the plaintiffs 
and the contingent beneficiaries designated in . . . (the) trust inden- 
ture"; and that as a consequence of such policy "the volume of business 
has more than trebled and the net profits have much more than quad- 
rupled . . . in a little over eight years." The answers further declare 
that the net earnings of the W. H. King Drug Company amounted to 
$159,201.48 during 1950 ; that the W. H. King Drug Company has made 
payments totaling $65,333.34 to the plaintiffs from its net earnings dur- 
ing the period beginning on 22 July, 1949, the date of B. F. Page's death, 
and 30 June, 1951 ; and that "in 1951 the W. H. King Drug Company 
inaugurated a policy of paying monthly instead of semi-annual dividends 
and has in every month of 1951 declared and paid a dividend . . . of 
$1,000.00 a month to each of the plaintiffs." 

9. The complaint alleges and the answers admit that the three defend- 
ants were paid the following sums as salaries and bonuses by the W. H. 
King Drug Company and its subsidiary, the Peabody Drug Company, be- 
tween 1 January, 1942, and 30 September, 1950: H. C. Starling, $224,- 
093.58; Earle Jones, $98,371.80; and Mrs. Ruth I. Page, $461.60. The 
complaint contains the additional allegations that such payments were ex- 
cessive and illegal, and that the W. H. King Drug Company and the Pea- 
body Drug Company are entitled to judgment against the three defendants 
for the amounts of the same. The answers deny these further averments, 
and make these allegations of new matter: That B. F. Page clearly con- 
templated that the trustees were to work for the W. H. King Drug Com- 
pany and its subsidiary corporations and were to receive reasonable com- 
pensation for so doing; that the salaries and bonuses paid H. C. Starling 
and Earle Jones were reasonable and were fixed in conformity with "an 
established practice of the W. H. King Drug Company and other compan- 
ies in the wholesale drug field to pay compensation to executive officers on 
a basis of both fixed monthly or semi-monthly salary payments and incen- 
tive or bonus payments based on results accomplished and services ren- 
dered"; and that during the period beginning on 1 January, 1942, and 
ending on 31 December, 1950, the W. H. King Drug Company and its 
two wholly owned subsidiaries, the Peabody Drug Company and King 
Drug Company, made gross sales aggregating $42,337,761.38, had net 
earnings before payment of income taxes totaling $2,040,198.33, and had 
net earnings after payment of income taxes amounting to $1,033,842.85. 
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10. The complaint alleges that all of the acts described in it were done 
with the knowledge and consent of the trustees; that s>uch acts constituted 
breaches of trust on the part of the trustees; that by reason thereof the 
three defendants ought to be removed from their posi;s and some '(proper 
person . . . or persons" should be appointed by the court to administer 
the trust; and that the three defendants, the executrix, and the Carolina 
Surgical Supply Company ought to be required to redress the several 
breaches of trust in which they participated. The answers deny these 
allegations. The three defendants make these further assertions in their 
further answer and defense : "These defendants have at  all times endeav- 
ored in the utmost good faith to carry out their full duties as trustees. 
They have paid to the plaintiffs all dividends recei~~ed by them on the 
stock in trust, except expense8 in the sum of $2.42 incurred for bank 
charges. They have voted the stock in trust for the election as directors 
of the W. H. King Drug Company of the persons they considered best 
equipped and qualified to continue to conduct the business of the company 
in accordance with the same policies the company had theretofore fol- 
lowed. They voted said stock to continue Mr. Pag., the father of the 
plaintiffs, in office as director, president and chief executive of the com- 
pany, because of his long experience with the company and because of 
their confidence in his business judgment, ability, and integrity. From 
the time the trust was set up in 1942 to the time of his last illness, in 1949, 
Mr. Page was in full accord with and approved the manner in which the 
W. H. King Drug Company and its subsidiaries were conducted. The 
record of the company and its subsidiaries . . . shows that the directors 
so elected have managed the business affairs of the c,aid company in ac- 
cordance with the policies previously followed by the company and that 
under their management the company and its subsidiaries have achieved 
remarkable success." 

After the original pleadings were filed, the plaintiffs adopted the theory 
that the six answers admit every material averment i n  the complaint and 
fail to set up any defense or new matter sufficient in law to defeat their 
claims or any of them. They thereupon demurred in writing to each of 
the answers, and at  the same time moved for judgment on the pleadings 
establishing their alleged cause of action against all of the parties defend- 
ant. The demurrers segregate scores of paragraphs and sentences from 
their respective contexts in the several answers, and challenge the legal 
sufficiency of each of such paragraphs or sentences on the ground that it 
does "not constitute any defense, excuse or justification for the breaches 
of duty and maladministration by the trustees alleged in the complaint." 

Although nothing was presented to him for decision except the demur- 
rers and the motions for judgment on the pleadings, the presiding judge 
in the court below made voluminous "findings of fact . . . upon the 
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pleadings" wherein he found in substance that the truth relating to the 
matters mentioned in numbered paragraphs 1, 2, 3, and 6 appears in the 
complaint and that the truth respecting the matters stated in numbered 
paragraphs 4, 5, 7, 8, and 9 is to be found in the answers. He  then made 
extensive conclusions of law on the facts thus found, and entered a decree 
which is final in some respects and interlocutory in others. The decree 
incorporates these various adjudications : (1) That "the defendant Star- 
ling shall forthwith transfer to the defendant W. H. King Drug Company 
certificate . . . representing 50 shares of stock in the Carolina Surgical 
Supply Company purchased by said defendant December 31, 1947, upon 
the payment to him by said W. H. King Drug Company of the sum of 
$5,000.00." (2) That "the defendant Ruth I. Page, executrix of the 
estate of B. F. Page is ordered and directed forthwith to transfer certifi- 
cate . . . representing 50 shares of the capital stock of Carolina Surgi- 
cal Supply Company to W. H. King Drug Company upon the payment 
into said estate by said W. H. King Drug Company of the sum of 
$5,000.00." ( 3 )  That "the defendant Ruth I. Page, executrix of the 
estate of B. F. Page is ordered and directed forthwith to reimburse Pea- 
body Drug Company with respect to the interest paid by said corporation 
in connection with the . . . loan of $30,000.00 made by said corporate 
defendant to B. F. Page.'' (4)  That "the defendant Carolina Surgical 
Supply Company is ordered . . . to account to the defendant W. H. King 
Drug Company for the difference between the rent paid from the date of 
occupancy of its space and the reasonable rental ralue thereof to be deter- 
mined according to law.'' (5)  That the Carolina Surgical Supply Com- 
pany is under no obligation to reimburse the W. H. King Drug Company 
for the bookkeeping services rendered to it by the employees of the W. H. 
King Drug Company because "said services were negligible in value and 
the W. H. King Drug Company suffered no loss whatever by reason of 
such accommodations." (6) That the loan of $12,500.00 made by the 
Peabody Drug Company to the defendant Starling occasioned the lender 
no financial loss; (7)  That "the defendant Starling is ordered . . . to 
account to the corporate defendants for all interest on loans by him to 
said corporations in excess of the lowest rate of interest at which current 
loans were obtained by said corporations from commercial banks." (8)  
That the dividend-paying policy of the W. H. King Drug Company was 
"consonant with the intentions of the creator of the trust, the best interest 
of the corporate properties which they managed and the welfare of the 
beneficiaries of the trust." (9) That the defendants H. C. Starling, 
Earle Jones, and Ruth I. Page are not liable to the W. H. King Drug 
Company or any of its subsidiaries for any salaries or bonuses received 
by them because their compensation bears a reasonable relation to the 
earnings of the corporation and the services rendered by them. (10) 
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That the three defendants shall continue in their offices as trustees. (11) 
That the costs of the proceeding are taxed against ,the corporate defend- 
ants. (12) That the cause is retained on the docket so that full super- 
vision of the trust may continue. 

The presiding judge also entered orders directing ];he W. H. King Drug 
Clompany and the Peabody Drug Company and Carolina Surgical Supply 
Company to pay specified fees to their respective attorneys. 

The plaintiffs excepted to the decree and the orders "to the extent that 
said decree and orders are adverse to them" and appealed to this court, 
assigning various findings, conclusions, and rulings as error. 

Lassiter, Leager tk Walker fo,r the plaintifls, appellants. 
Smi th ,  Leach d Anderson and Douglass & McMillan for the defendants, 

I I .  C. Starling, Earle Jones, and R u t h  I .  Page, individually and as trus- 
tees, and Ru th  I .  IJage, executrix of the estate of B .  F. Page, appellees. 

Brassfield & Maupin for the defendants, W .  H.  King Drug Company, 
Peabody Drug Company, Mrs. H. E. Craven, Fred T .  Craven, Wi l l iam 
M. Craven, Henry  E. Craven, Jr., Mrs. J .  D. Kase, c!nd J .  Ben Coppedge, 
appellees. 

Ehringhaus & Ehringhaus for the defendant, C'arc~lina Surgical Supply  
Company, appellee. 

ERVIK, J. Courts are created to try causes. A trial is the examina- 
tion before a competent tribunal, according to the law of the land, of the 
issues between the parties in a cause, whether they be issues of law or of 
fact, for the purpose of determining such issues. G.S. 1-170; Cooney v.  
C ~ o n e y ,  25 Cal. Bd 202, 153 P. 2d 334; Finn  I ) .  Spagnoli, 67 Cal. 330, 
7 P. 746 ; Tregambo v.  Comanche Mill d Mining Co., 57 Gal. 501 ; Breed 
v. Hobart, 187 Mo. 140, 86 S.W. 108; S f a f e  ex rel. Carleton v. District 
Court of Lewis and Clark County, 33 Mont. 138, 82 P. 789, 8 Ann. Cas. 
752; Kromer v. Xear, 86 Ohio App. 309, 90 N.E. 2d 422; Cherniak v. 
Prudential Ins. Co. of America, 339 Pa.  73, 14 A. 2d 334. 

Issues of law must be tried by the judge; but issues of fact must be tried 
by a jury, unless trial by jury is waived. G.S. 1-172; Sparks v. Sparks, 
232 N.C. 492, 61 S.E. 2d 356. This is true even t h o ~ g h  the issues of fact 
are raised by pleadings in actions for the enforcement of equitable rights. 
Comrs. v. George, 182 N.C. 414, 109 S.E. 77 ;  Bsles v. Caudle, 133 N.C. 
528, 45 S.E. 835; E l y  v.  Early,  94 N.C. 1 ;  Worthy  v. Shields, 90 N.C. 
192; Chasteen v. Martin, 81 N.C. 51. 

Where issues of fact are raised by the pleadings in a cause and trial by 
jury is not waived, the verdict of a jury determining the issues of fact is 
an indispensable step in the trial of thcl cause, and the court is without 
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power to enter a final judgment in the absence of such verdict. Miller 
v. Dunn, 188 N.C. 397, 124 S.E. 746. 

A demurrer and a motion for judgment on the pleadings are somewhat 
related procedural devices. Each denies the legal sufficiency of the plead- 
ing of an adversary and raises an issue of law upon the facts stated in 
such pleading. The scope of a motion for judgment on the pleadings 
surpasses that of a demurrer, however, in that the former is an applica- 
tion for an immediate judgment in the movant's favor. 71 C.J.S., Plead- 
ing, section 425. Whether the tendency of motions for judgment on the 
pleadings to nullify the statutes permitting amendments to pleadings in 
cases where demurrers are sustained renders these procedural devices 
incompatible when they are simultaneously invoked is an interesting 
question which need not be answered on the present record. Ray v. Hill, 
194 Wash. 321, 77 P. 2d 1000. 

A demurrer admits the truth of all well-pleaded factual allegations in 
the pleading to which objection is taken, and asserts as a legal proposition 
that those allegations do not state a cause of action or a defense, and 
submits that issue of law, and that issue of law alone, to the judge for 
decision. The admission inherent in a demurrer is not absolute. A de- 
murrer admits the truth of the well-pleaded factual allegations in the 
pleading of the other side for the purpose, and only for the purpose, of 
enabling the judge to pass on the sufficiency in law of such pleading. I n  
consequence, the conditional admission made by a demurrer forthwith 
ends if the demurrer is overruled. Kemp v. Funderburk, 224 N.C. 353, 
30 S.E. 2d 155; Insurance Co. v. Stadiem, 223 N.C. 49, 25 S.E. 2d 202; 
Mallard v. Housing Authority, 221 N.C. 334, 20 S.E. 2d 281; Bowen v. 
Mewborn, 218 N.C. 423, 11 S.E. 2d 372; Leonard v. ilfazwell, 216 N.C. 
89,3 S.E. 2d 316; Vincent v. Powell, 215 N.C. 336, 1 S.E. 2d 826; Toler 
v. French, 213 N.C. 360, 196 S.E. 312; McIntosh : North Carolina Prac- 
tice and Procedure in Civil Cases, section 445. 

The statute authorizing demurrers to answers is couched in these words: 
"The plaintiff may in all cases demur to an answer containing new matter, 
where, upon its face, it does not constitute a counterclaim or defense; and 
he may demur to one or more of such defenses or counterclaims, and reply 
to the residue. Such demurrer shall be heard and determined as provided 
for demurrers to the complaint." G.S. 1-141. 

This statute makes i t  plain that where an answer contains either in 
form or in substance a denial of essential allegations of the complaint, 
the whole answer is not demurrable. I t  specifies, however, that a de- 
murrer is the proper method by which to determine the sufficiency of an 
affirmative defense set out in an answer. Smith v. Smith,  225 N.C. 189, 
34 S.E. 2d 148, 160 A.L.R. 460; Leary v. Land Bank, 215 N.C. 501, 2 
S.E. 2d 570; Insurance Go,. v. McCrazu, 215 N.C. 105, 1 S.E. 2d 369; 
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Toler v. French, supra; Long v. Oxford, 108 N.C. 280, 13 S.E. 112; Foy 
v. Haughton, 83 N.C. 467; Lee v. Beaman, 73 N.C. 410; Bla~kwell v. 
Willard, 65 N.C. 555, 6 Am. Rep. 749. Indeed, it, provides in express 
terms that where an answer contains several separate affirmative defenses, 
the plaintiff "may demur to one or more of such defenses . . . and reply 
to the residue." But nothing in  the statute authorixes a plaintiff to dis- 
sect a single affirmative defense into its several constituent paragraphs or 
sentences, and to demur separately to such paragraphs or sentences segre- 
gated from their respective contexts in the affirmative defense. Schneider 
v. Journal-Times Co., 247 Wis. 391, 20 N.W. 2d 57% 

Under the code of civil procedure, a decision upon a written demurrer 
is appealable by either party. G.S. 1-130. 
-4 court of record has inherent power to render judgment on the plead- 

ings where the facts shown and admitted by the pleadings entitle a party 
to such judgment. Raleigh v. Fisher, 232 N.C. 6i29, 61 S.E. 2d 897; 
71 C.J.S., Pleading, section 424. 

A motion for judgment on the pleadings is in  the nature of a demurrer. 
Mitchell v. Strickland, 207 N.C. 141, 176 S.E. 468; Pridgen v. Pridgen, 
190 N.C. 102, 129 S.E. 419; Alston v. Hill, 165 N.C. 255, 81 S.E. 291. 
I t s  function is to raise this issue of law: Whether the matters set up in 
the pleading of an opposing party are sufficient in law to constitute a 
cause of action or a defense. Raleigh v. Fisher, supra; Adams v. Cleve, 
218 N.C. 302, 10 S.E. 2d 911. 

When a party moves for judgment on the pleadings, he admits these 
two things for the purpose of his motion, namely: 1:1) The truth of all 
well-pleaded facts in the pleading of his adversary, together with all fair  
inferences to be drawn from such facts; and (2)  the untruth of his own 
allegations in so far as they are controverted by the pleading of his 
adversary. Raleigh v. Fisher, supra; Ingle v. Board of Elections, 226 
N.C. 454, 38 S.E. 2d 566; Adams v. Cleve, supra; Oldham v. Ross, 214 
N.C. 696, 200 S.E. 393; Crutchfield v. Foster, 214 N.C. 551, 200 S.E. 
395; Churchwell v. Trust Co., 181 N.C. 21, 105 S.E. 889; Alston v. Hill, 
supra; Helms v. Holton, 152 N.C. 587, 67 S.E. 1061. These admis- 
sions are made only for the purpose of procuring a judgment in the 
movant's favor. Hale v. Gardiner, 186 Cal. 661, 200 P. 598. Conse- 
quently, the movant is not precluded from having the action regularly 
tried upon any issues raised by the pleadings if his motion for judgment 
on the pleadings is denied. Minneapolis St. Ry. Co. v. City of Minne- 
apolis, 229 Minn. 502, 40 N.W. 2d 353; Vaughn v. Omaha Wimsett 
System, 143 Neb. 470, 9 N.W. 2d 792; Southern Surety Co. v. Williams, 
83 Okl. 171, 201 P. 244. 

A motion for judgment on the pleadings is allowitble only where the 
pleading of the opposite party is so fatally deficient in substance as to 
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present no material issue of fact. Finance Co. v .  L u c k ,  231 N.C. 110, 
56 S.E. 2d 1 ;  Jones z.. N c B e e ,  222 N.C. 153, 22 S.E. 2d 226; D u n n  v. 
T e w ,  219 E.C. 286, 13 S.E. 2d 536. h complaint is fatally deficient in 
substance, and subject to a motion by the defendant for judgment on the 
pleadings if it fails to state a good cause of action for plaintiff and against 
defendant. Raleigh v. Fisher, supra. An answer is fatally deficient in 
substance and subject to a motion by the plaintiff for judgment on the 
pleadings if it admits every material averment in the complaint and fails 
to set up any defense or new matter sufficient in law to avoid or defeat the 
plaintiff's claim. 11Toover v. Crotts,  232 N.C. 617, 61 S.E. 2d 705; W i k e  
v. Guaranty Co., 229 N.C. 370, 49 S.E. 2d 740; Carroll v .  Brown,  228 
N.C. 636, 46 S.E. 2d 715; S m i f h  v .  S m i f h ,  225 N.C. 189, 34 S.E. 2d 148, 
160 X.L.R. 460; Oldham v. Ross, supra; Churchwell v .  T r u s t  Co., supya. 

On a motion for judgment on the pleadings, the presiding judge should 
consider the pleadings, and nothing else. Johnson v. Insurance Co., 219 
N.C. 445, 14 S.E. 2d 405. He should not hear extrinsic evidence, or make 
findings of fact. 5'1 C.J.S., Pleading, section 508 (2).  I f  he concludes 
on his consideration of the pleadings that a material issue of fact has been 
joined between the parties, he should deny the motion in its entirety, and 
have the issue of fact tried and determined in the way appointed by law 
before undertaking to adjudicate the rights of the parties. The law does 
not authorize the entry of a judgment on the pleadings in any case where 
the pleadings raise an issue of fact on any single material proposition. 
Hoover v. Crotts,  supra;  Credit Corp. v. Roberts,  230 N.C. 654, 55 S.E. 
2d 85; B r o w n  v. Jloore, 229 N.C. 406, 50 S.E. 2d 5 ;  W i k e  v. Guaranty 
Co., s u p m ;  Carroll c. Brown,  supra;  ilfetros v. Likas,  227 N.C. 703, 42 
S.E. 2d 601; Insurance Co. c. Wells ,  225 N.C. 547, 35 S.E. 2d 631; 
Lockhart 1 . .  Lockhar f .  223 K.C. 123, 25 S.E. 2d 465; A d a n u  7,. Cleve, 
supra; Redmond v. Farthing,  217 K.C. 678, 9 S.E. 2d 405; LaVecchia 
c. Land B a n k ,  216 S . C .  29, 3 S.E. 2d 276; Oltlhom v. Ross, supra;  Allen 
v .  Allen, 213 N.C. 264, 195 S.E. 801; O'Briant v. Lee, 212 N.C. 793, 
195 S.E. 15;  S m i t h  c. Turnage-Winslow Co., 212 N.C. 310,193 S.E. 685; 
P e t t y  5. Insurance Co., 210 N.C. 500, 187 S.E. 916; i l f i tchell v. Strick-  
land, s u p m ;  Bessire (e- Co. 7.. Il'ard, 206 K.C. 858,175 S.E. 208; Hafleigh 
v. Crossingham, 206 K.C. 333, 173 S.E. 619; T r u s t  Co. v. Wilder ,  206 
N.C. 124, 172 S.E. S84; B a n k  c. Vance ,  205 N.C. 103, 170 S.E. 119; 
Foster v. Xoore ,  204 N.C. 9, 167 S.E. 383; Commissioner of Ranks  v. 
Johnson, 202 N.C. 387, 162 S.E. 895; K e y s  2;. T u t e n ,  199 N.C. 368, 154 
S.E. 631; Harvey  1.. Oeft inger,  194 N.C. 483, 140 S.E. 86; Barnes v. 
T r u s t  Co., 194 N.C. 371, 139 S.E. 689 ; Brinson  v .  Morris,  192 N.C. 214, 
134 S.E. 453; Pridgen c. Pridgen,  supra;  Sanders v .  Mayo ,  186 N.C. 
108, 118 S.E. 910; Public Service Co. v. Power Co., 181 N.C. 356, 107 
S.E. 226; Churchwell 1'. T r u s t  Co., supra;  Willis v .  Il'illiams, 174 N.C. 
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769, 94 S.E. 513; Barbee v. Penny,  174 N.C. 571, 94 S.E. 295; Moore v. 
Bank,  173 N.C. 180, 91 S.E. 793; Alsfon v. Hill ,  supra; hTewsome v. 
Bank,  165 N.C. 91, 80 S.E. 1062; Williams v. Huttcln, 164 N.C. 216, 80 
S.E. 257; Cotton Mills v. Hosiery Mills, 154 N.C. 462, 70 S.E. 910; 
Helms v. Holton, i p r a ;  Penny v. Ludwick, 152 N.C. 375, 67 S.E. 919; 
Lewis v. Foard, 112 N.C. 402, 17 S.E. 9 ;  71 C.J.S., Pleading, section 
429. 

As a consequence, it is not proper to enter a partla1 judgment on the 
pleadings for a part of a litigant's claim, leaving controverted issues of 
fact relating to other parts of such claim open for sul3sequent trial. The 
law requires a lawsuit to be tried as a whole and not ,IS fractions. More- 
over, it contemplates the entry of a single judgment which will completely 
and finally determine all the rights of the parties. ($3 1-208; Raleigh 
v. Edwards, 234 N.C. 528, 67 S.E. 2d 669. 

An appeal lies when the court grants a motion for judgment on the 
pleadings and enters judgment accordingly. Nurray  v. Southerland, 125 
N.C. 175,34 S.E. 270; 4 C.J.S., Appeal and Error, section 116 (8). But 
the refusal of a motion for judgment on the pleadings is not appealable. 
The proper practice in such event is for the movant to note an exception 
to the ruling denying his motion and proceed with the trial. The ruling 
will then be reviewed on appeal from the final judgment. Eodgers v.  
Todd,  225 N.C. 689, 36 S.E. 2d 230; Ornoff v. Durham, 221 N.C. 457, 
20 S.E. 2d 380; Cody v. Hovey,  216 N.C. 391, 5 S.E. 2d 165; Hafleigh v. 
Crossingham, supra; Shelton v. Hodgeu, 197 N.C. 221, 148 S.E. 25; 
GiZliam v. Jones, 191 N.C. 621,132 S.E. 566; Pender v. Taylor,  187 N.C. 
250, 121 S.E. 444; Duffy v. Hartsfield, 180 N.C. 351, 104 S.E. 139; 
Barbee v. Penny,  supra; D u f y  v. Jleadows, 131 N.C. 31, 42 S.E. 460; 
Cameron v. Bennett, 110 N.C. 277, 14 S.E. 779; Walker v. Scott, 106 
N.C. 56, 11 S.E. 364. 

The task of applying these rules of the adjective law to the instant case 
must now be performed. 

The answers expressly deny material allegations of the complaint, and 
in that way directly raise issues of fact. Moreover, the complaint and 
the answers draw opposing inferences from admitted matters, and in that 
way indirectly raise other issues of fact. Alston v. Hil'l, supra. Further- 
more, the answer of the three defendants pleads addit ionally extenuating 
circumstances in the nature of a single affirmative defense, which are well 
calculated to induce a judge in the exercise of a reasonable discretion to 
retain them in their posts as trustees despite any of the supposed breaches 
of trust on their part. Ward  v. Dortch, 69 N.C. 27'7; 65 C.J., Trusts, 
section 447; American Law Institute's Restatement of the Law of Trusts, 
section 107 (a) .  
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These things being true, the presiding judge should have overruled the 
demurrers, denied the motions for judgment on the pleadings in their 
entirety, and ordered the several issues of fact raised by the pleadings 
tried in the way appointed by law, i.e., by a jury. 

He  did not pursue this course. As a result, we have an anomaly in 
law-a judgment declaring the rights of the parties in an action which 
has not yet been tried. 

The record indicates that the presiding judge gave profound thought 
to the substantive law arising in this cause and entered a judgment in 
substantial accord with the findings of fact made by him. But these con- 
siderations cannot obviate the indisputable proposition that his findings 
of fact are based in large measure upon allegations of the complaint 
denied by the answers and upon averments of the answers not admitted 
by the plaintiffs, and that he was wholly without power in law to make 
them. The judgment cannot be sustained in part as a partial judgment 
on the pleadings for the very simple reason that the lower court had no 
legal authority to enter such a judgment. 

For the reasons given, the judgment is set aside, and the cause is re- 
manded for a new trial to the end that the material issues of fact raised 
by the pleadings may be submitted to a jury for decision. Sparks v. 
Sparks, supra; Hershey Corp. v. R. R., 207 N.C. 122,176 S.E. 265. 

The orders directing the W. H. King Drug Company and the Peabody 
Drug Company and Carolina Surgical Supply Company to pay specified 
fees to their attorneys are likewise vacated. These corporations are at 
liberty to contract in respect to this matter for themselves. 

~ h k  unfortunate turn taken by this case in the court below calls to mind 
a bit of advice received by the writer of this opinion from his father, who 
was a member of the North Carolina bar for sixty-five years. When the 
writer embarked on the practice of law, his father gave him this admoni- 
tion: "Always salt down the facts first; the law will keep." The trial 
bench and bar would do well to heed this counsel. I n  the very nature of 
things, it is impossible for a court to enter a valid judgment declaring the 
rights of parties to litigation until the facts on which those rights depend 
have been "salted down" in a manner sanctioned by law. 

Error. 
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STATE O F  NORTH CAROLINA EX REL. UTILITIES COMMISSION v. ED 
FLEMING T/A FLEMING BUS COMPANY. 

(Filed 11 June, 1962.) 

1. Carriers § &Permit fo r  both charter and  contract carrier business 
should be issued upon proper showing under  grandfather clause of 
Bus Act. 

The purpose of the grandfather clause in the Bus -4ct of 1949 is to pre- 
serve the bona pde rights existing a t  the time of the passage of the Act, 
and where a n  applicant shows that  he had carried on substantially and 
regularly the business of contract carrier and also that of a charter carrier 
for a number of years prior to and a t  the time of i,he passage of the Act, 
tha t  he had continued to render such service since its passage, tha t  he has 
the necessary equipment, and is financially responsible and otherwise quali- 
fied to perform the services on a continuing basis, held: such applicant is  
entitled to permits to continue his business both as  a contract carrier and 
charter carrier (G.S. 62-121.52 (9 )  ) upon his application timely filed under 
the provisions of G.S. 62-121.50, notwithstanding he is not a common carrier 
a s  defined by G.S. 62-121.46 ( 5 ) .  The provisions of G.S. 62-121.46 (6)  ( d )  
relating to charter operations a re  prospective in effect ; to make its defini- 
tive and regulatory provisions retroactive in effect so a s  to limit the rights 
of a n  applicant under the grandfather clause would be in contravention of 
constitutional rights and contrary to due process of law. Constitntion of 
North Carolina, Art. I ,  sec. 1'7; Fifth and Fourteenth Amendments to the 
Constitution of the United States. 

2. Utilities Commission 8 % 

G.S. 62-121.52 (5)  relates to a n  amendment by a petitioning carrier which 
would enlarge or in any manner extend the scope of its operations, and 
has no application to a n  amendment which merely clarifies a carrier's peti- 
tion under the grandfather clause to continue the same business operations 
the carrier had been engaged in prior to the passage of the Bus Act of 1949. 

Where a carrier files a n  application under the grandfather clause of the 
Bus Act of 1949 for "Contract Carrier Permit" and i t  is clearly understood 
by the Commission and all  the parties that  the application was for the pur- 
pose of obtaining permits for the carrier to continue all  business operations 
he was then and had been engaged in, which included both contract and 
charter bus operations, the admission by the Cominission of evidence of 
previous charter operations will not be held for error notwithstanding that  
the Commission had denied the carrier's motion to amend. 

4. Carriers 8 b 
An applicant seeking to preserve rights confirmed to him by the grand- 

father clause of the Bus Act of 1949 is required to show neither public 
convenience and necessity nor public need. 

5. Same- 
Rates filed and published by a contract carrier under the provisions of 

G.S. 62-121.66 (1)  are  "tariffs" within the meaning of G.S. 62-121.65, so 
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as to form the basis for the granting of a permit to such applicant as a 
charter carrier. 

APPEAL by applicant from Bumey, J., February Term, 1952, of PITT. 
The applicant, E d  Fleming trading as Fleming Bus Company, here- 

inafter called appellant, filed with the North Carolina Utilities Commis- 
sion his duly verified "Grandfather Application for Contract Carrier 
Permit," under the provisions of section 8 of The Bus Act of 1949 (G.S. 
62-1 21.50). 

On the basis of the information required to be submitted with the above 
application, the Commission, on 14  October, 1949, issued to  the appellant 
a temporary permit to operate as a contract carrier by motor vehicle 
pending a hearing to determine his grandfather rights under the provi- 
sions of G.S. 62-121.50, of The Bus Act of 1949 (Article 6'2, G.S. 
62-121.32 through G.S. 62-121.79). This permit as revised on 7 April, 
1950, expressly authorized the holder thereof to transport passengers 
under written contract with particular passengers or groups of passengers 
between the following points : 

"From Greenrille, K. C., Cox's Mill, N. C., Calico, S. C., Vanceboro, 
K. C., and New Bern, N. C., to Cherry Point, N.  C., and return. From 
Greenville, N.  C., Winterville, N. C., Agden, X. C., Grifton, N. C., Kin- 
ston, X. C., and Richlands, N. C., to  Camp Lejeune. K. C., and return." 

Within the time required by subsection (5 )  of G.S. 62-131.52, protests 
and motions to interrene mere filed with the Comnlission by Atlantic 
Greyhound Corporation, Carolina Coach Company, Queen City Coach 
Company, and Seashore Transportation Company. 

The appellant-a colored man, testified that  he began his bus opera- 
tions in 1925, with one bus; that  he started hauling people from Green- 
ville and different places to the beach. Later on he began making trips 
for schools, lodges, churches, Sunday Schools, 4-H Clubs, and others ; that  
he carried groups to conventions, church meetings, to the Lost Colony, to 
Raleigh, Greensboro, High Point, and Elizabeth City as well as to Negro 
swimming places in the eastern par t  of the State, one being a t  Washing- 
ton, one near Oriental, and the other a t  Sea Breeze near Wilmington; 
that he transported Negro passengers only and that during the year 1949 
he made between four and five hundred such trips. The charter service 
has been rendered on the basis of a fixed fee of 35c per mile for a twenty- 
five passenger bus, and 50c a mile for a bus with a capacity of more than 
twenty-five passengers. 

I n  addition to the charter bus business built up  by the appellant during 
the period of twenty-four years, prior to the enactment of The Bus Act 
of 1949, he began a contract carrier business in 1940, which developed to 
a point where, during World W a r  11, he was transporting from three to 
four hundred men per day from various places to and from Cherry Point, 
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Camp Davis, and Camp Lejeune. During this period the Rationing 
Board granted him tires and gas and other necessary equipment to carry 
on his bus operations ; that he was engaged in such contract carrier busi- 
ness on 1 October, 1948. On 1 October, 1949, the appellant owned ten 
buses. Two of these a t  the time of the hearing were being used in the 
appellant's business as a contract carrier to transport passengers from 
the points enumerated above to Cherry Point and return and to Camp 
Lejeune and return. The others weye being used in his charter bus 
business. 

The equipment of the appellant is regularly inspected by a representa- 
tive of the Utilities Commission. 

The appellant, in support of his financial ability to maintain his equip- 
ment and to render adequate charter and carrier service, filed with the 
Commission a financial statement as of 31 December, 1949, showing assets 
of $95,333.26 and no liabilities. 

The appellant also offered three witnesses who corroborated him in 
general with respect to the character of service he h,ad been rendering for 
many years. Twenty-five other witnesses were tendered and offered to 
corroborate the testimony of the appellant and his three other witnesses. 

During the course of the hearing, the protestants objected to the intro- 
duction of any el-idence on the part of the appellant with respect to his 
charter operations; the objections were overruled and exceptions noted. 
Thereupon, counsel for the Carolina Coach Compan,y and the Queen City 
Coach Company stated that their clients did not protest the granting of 
a permit to the appellant provided such permit did not carry with i t  any 
incidental rights to handle charter trips or any other service beyond the 
scope of a contract carrier permit as defined in The Bus Act of 1949. 
Whereupon, the appellant moved to amend his application so as to include 
the right to continue all the services he had been rendering theretofore. 
This motion was denied and the appellant excepted. 

The order of the Commission contains a statement to the effect that as 
a matter of common knowledge, the appellant herein and others, in addi- 
tion to contract carrier operations, have been for some years engaged in 
transporting charter parties on numerous occasions and to various points 
and places throughout the State, and that this appellant and others made 
inquiry of the Commission as to whether or not they were entitled to con- 
tinue their charter operations after the passage of The Bus Act of 1949; 
that the Commission being in doubt as to whether or not the law author- 
ized such operations by a contract carrier, advised the appellant and other 
contract carriers that no effort would be made to prevent contract car- 
riers from transporting charter parties pending the time when the Com- 
mission should reach a decision on the question of law involved. The 
order of the Commission further states, "This was the situation a t  the 
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time of the hearing in the instant proceeding and i t  was, therefore, cor- 
rectly understood by the appellant that  he had continued to do charter 
work a t  least with the acquiescence of the Commission." 

The Commission found as a fact from the evidence, that  the application 
was filed before 1 October, 1949 as required by The Bus Act of 1949; 
that  the appellant was operating as a contract carrier as defined in the 
Act, on 1 October, 1949, and has continuously so operated since that  time; 
that  he has the necessary equipment; is financially responsible and is  
otherwise qualified to perform the contract carrier service applied for on 
a continuing basis, and granted the appellant a contract carrier permit 
and directed that  such permit be issued. 

The Commission further found, "that the applicant has furnished a 
charter bus service over a period of years continuously and is now doing 
so, in addition to  the contract carrier service, as defined in the Act. 11s 
to the said charter service, the Commission is of the opinion that  as a 
matter of law i t  has no power to  authorize or permit the applicant to  
continue in the performance of charter service as incidental to his oper- 
ating rights as a contract carrier under provisions of the 1949 Bus Act. 
. . . The applicant is a CONTRACT carrier, as defined in the Act, and 
there is nowhere any provision for this class of carriers doing charter 
work as common carriers are permitted by the Act to do. This would 
appear to  preclude such authority from being granted or exercised as inci- 
dental to contract carrier authority. The Commission has heretofore 
decided that  as a matter of law i t  has no power under the Bus Act of 1949 
or any other law to entertain an  independent application for or to grant  
by permit or  certificate authority to operate as a charter party carrier 
on the basis of public necessity and convenience. 

"The Commission is not unaware of the fact that  the applicant has 
considerable investment in equipment and has built u p  over a period of 
years a charter service business which he is most reluctant to give u p  and 
which may very well be answering a public need and convenience among 
the colored population in that  general area. To these matters, however, 
the Commission is not i n  a position to give consideration in the instant 
proceeding nor under the present law according to the best interpretation 
the Commission can put on it." 

Thereupon, the Commission directed that  the "applicant immediately 
cease and desist from performing any and all charter bus service and to  
confine his operations strictly to  those of a contract carrier, as defined in 
the Act, and in accordance with the particular rights hereby granted, 
unless and until otherwise lawfully authorized." 

Petition for rehearing was filed in  apt  time and denied. The appellant 
appealed to the Superior Court, assigning error. 
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The cause came on for hearing in the Superior Court and the order 
of the Utilities Commission which was entered as of 24 October, 1950, 
was, in all respects, affirmed. The appellant appealed to the Supreme 
Court, assigning error. 

Dink  James,  Kenne th  C .  H i t e ,  R u a r k  4 R u a r k ,  and Joseph C .  Moore 
for appellant. 

Attorney-General McMul lan  and J o h n  H i l l  Paylor,  Assistant At torney-  
General, for Cti l i t ies  C ~ m m i s s i o n .  

Fuller, Reade, Umstead & Puller and J .  R u f i n  Bailey for At lant ic  
Greyhound Corporation. 

Arch T .  Allen for Carolina Coach Company.  
Shearon Harr i s  and V a u g h a n  S. Winborne  for Queen C i t y  Coach 

Company .  
W a r d  & Tuclcer for Seashore Transportat ion Company .  

DENNY, J. The Bus Act of 1949, being Chapter 1132 of the 1949 
Session Laws of Xorth Carolina, in section 2 thereof, codified as G.S. 
62-121.44, contains a declaration of policy which reads as follows : "Upon 
investigation, it has been determined that the transportation of passengers 
by motor carriers for compensation over the public highways of the State 
is a business affected with a public interest, and is hereby declared to be 
the policy of the State of North Carolina, among other things, to provide 
fair and impartial regulation of motor carriers of passengers in the use 
of the public highways in such a manner as to promote, in the interest 
of the public, the inherent advantages of highwa,y transportation; to 
promote adequate economical and efficient service to all of the commu- 
nities of the State by motor carriers engaged in the transportation of 
passengers over the public highways for compensation; to encourage the 
establishment and maintenance of reasonable charges for transportation 
services without unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices; to encourage and promote 
harmony among motor carriers of passengers, between such carriers and 
carriers of passengers by rail or water, and between d l  carriers of passen- 
gers and the traveling public; to foster a coordinated State-wide motor 
carrier service; to conform with the national transportation policy and 
the Federal Motor Carrier Act in  so far  as the same may be found practi- 
cal and adequate for application to intrastate commerce; and to co- 
operate with other states and with the federal government in promoting 
and coordinating intrastate and interstate commerce by motor carriers.'' 

Section 3 of the Act, codified as G.S. 62-121.45, vests in the North 
Carolina Utilities Commission authority to adminillter and enforce the 
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provisions of The Bus Act of 1949, and to make and enforce reasonable 
and necessary rules and regulations to that end. 

I n  light of the declaration of policy contained in The Bus Act of 1949, 
and the grandfather clause contained therein, we must determine whether 
the appellant is entitled to charter party rights as a contract carrier. 

We think it is essential to a clear understanding of the question in- 
volved in this appeal to set out certain definitions and provisions con- 
tained in The Bus Act of 1949, and to point oul wherein they differ from 
the Federal Motor Carrier Act. 

9 common carrier is defined in The Bus Act of 1949 as "any person 
which holds itself out to the general public to engage in the transpor- 
tation by motor vehicle in intrastate commerce of passengers for com- 
pensation over regular routes and between fixed termini." G.S. 62-121.46 

( 5 ) .  
A common carrier is defined in  pertinent part  i n  the Federal Motor 

Carrier Act as, "any person which holds itself out to the general public 
to engage in the transportation by motor vehicle in  interstate or foreign 
commerce of passengers or property or any class or classes thereof for 
compensation, whether over regular or irregular routes." U.S.C.A. Title 
49, section 303 (14). 

A contract carrier is defined under our Act as, "any person not in- 
cluded in the definition of 'common carrier by motor rehicle' which, under 
individual contracts or agreements, engages in  the transportation by 
motor vehicle of passengers in  intrastate commerce for compensation. 
Such contracts ( a )  must be in writing, ( b )  must provide for the trans- 
  or tat ion of particular persons or group of persons, (c)  must be bilateral 
and impose specific obligations upon both the carrier and the other con- 
tracting parties, (d)  must cover a series of trips in contrast to a single 
trip, and (e) a copy of which must be preserved by the carrier until termi- 
nated by its terms and at  least one year thereafter." G.S. 62-181.46 (6).  

A contract carrier under the FederaI Act is defined as, "any person 
which, under individual contracts or agreements, engages in  the trans- 
portation (other than transportation referred to in paragraph (14) of 
this section and the exception therein) by motor vehicle of passengers or 
property in interstate or foreign commerce for compensation." U.S.C.A. 
Title 49, section 303 (15). 

I t  will be noted that  under the Fedoral Act, a common carrier by motor 
vehicle is not limited to those engaged in transportation of passengers and 
property between fixed termini. Therefore, i t  is clear that if the appel- 
lant herein had been operating in interstate commerce instead of intra- 
state commerce, there could be no question about his being a common 
carrier with respect to his charter operations. Crescent Express Lines 

1 1 .  Gnited States, 320 U.S. 401, 88 L. Ed. 127; Alton R. Co. v. Cnited 
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States, 315 U.S. 15, 86 L. Ed. 586. However, under the definition of a 
common carrier by motor vehicle in our Act, no common carrier by motor 
vehicle would be authorized to render charter service were it not for the 
permissive privilege to render such service contained in G.S. 62-121.52 
(9),  which reads as follows: "Common carriers by motor vehicle trans- 
porting passengers under a certificate issued by the Commission may 
operate to any place in this State, pursuant to charter party or parties, 
trips originating on such common carrier's authorized routes or in the 
territory served by its routes under such reasonable rules and regulations 
as the Commission may prescribe." 

The North Carolina Utilities Commission adopted certain rules and 
regulations pursuant to the authority contained in The Bus Act of 1949, 
effective from and after 1 October, 1950, among i,hem being Rule 27, 
pertaining to charter service. The pertinent parts of Rule 27 read as 
follows: "The right of a common carrier to transport passengers by 
motor vehicle in intrastate commerce includes the right, unless restricted 
by its certificate or by an order of the Commission, to engage in charter 
service under the following conditions: (a)  The service shall be limited 
to the transportation of a charter party as defined by Section 4 (3 )  of 
the Bus Act, and at  a fixed charge for the use of its vehicle or vehicles as 
set out in its published tariff. . . . (c) A common carrier may originate 
charter service at  any point on its regular route, and a t  any point not 
served by another common carrier within five miles of its regular route. 
Points more than five (5) miles from the regular route of any common 
carrier shall be deemed open territory for the purpose of originating 
charter service, and any common carrier may originate charter service at  
any such point. (d )  I f  for good cause, a carrier cannot transport a char- 
ter party when requested to do so, i t  shall so notify the charter party, or 
i ts  representative, in  writing, and shall mail the Commission a copy of 
such notice, i n  which case the Commission may arrange for such service 
by some other common carrier. . . ." 

A "charter party," referred to in the above rule, is defined in G.S. 
62-121.46 ( 3 )  as, "a group of persons who, prsuant to a common pur- 
pose and under a single contract, and at  a fixed charge for the vehicle in  
accordance with the carrier's tariff, lawfully on file with the Commission, 
have acquired the exclusive use of a passenger carryimg motor vehicle to 
travel together as a group from a point of origin to a specified destina- 
tion or for a particular itinerary, either agreed upon in  advance or modi- 
fied by the chartering group after having left the place of origin." 

As a matter of fact, a common carrier by motor vehicle was not ex- 
pressly authorized by statute to render charter service, in  this State, prior 
to the enactment of The Bus Act of 1949. And prior to such time, con- 
tract carriers were not regulated by nor under the control of the North 
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Carolina Utilities Commission. Even so, prior to the enactment of The 
Bus Act of 1949, contract carriers and common carriers engaged exten- 
sively in rendering such service. 

Consequently, i t  is not contended by the appellees that the appellant, 
prior to the passage of The Bus Act of 1949, was required to obtain either 
a franchise certificate or a contract carrier permit from the Utilities 
Commission in order to engage in charter service or as a contract carrier 
of passengers. I n  view of this fact, it becomes necessary to consider what 
rights the appellant is entitled to under the grandfather clause contained 
in The Bus Act of 1949. Since the appellant did not hold a franchise 
certificate as a common carrier to operate over designated highways and 
between fixed termini, as provided in G.S. 62, sections 105 and 106, now 
repealed but in effect at  the time of the passage of the 1949 Act, he is 
not entitled to a certificate of public convenience and necessity under the 
terms of the grandfather clause granted in G.S. 62-121.49. 

On the other hand, he is entitled, as a matter of law, to a permit under 
the grandfather clause with respect to contract carriers (G.S. 62-121.50) 
that will permit him to continue operating his business as a charter and 
contract carrier if he was engaged in bona fide operations rendering such 
service prior to the passage of The Bus Act of 1949 and is continuing to 
render such service since the passage of the Act. 

The Supreme Court of the United States in interpreting the meaning 
and effect of the grandfather clause contained in the Federal Motor 
Carrier Act, in the case of Crescent Express  Lines v. United States ,  supra, 
said: "The statute, . . . contemplated 'substantial parity' between future 
and prior operations," citing A l t o n  R. Co. v. United States ,  supra. To 
like effect are the following decisions : United States  1.. C a ~ o l i n a  Freight 
Carriers Corp., 315 U.S. 475, 86 L. Ed. 971; Goncz v. Interstate Com- 
merce Cornmiasion, 48 F. Supp. 286; Chicago, Sf. P., ill. CE 0. Ry.  Co. v. 
United States ,  50 F.  Supp. 249, affirmed 322 U.S. 1, 88 L. Ed. 1093; 
Transamerican Freight Lines 7). United States ,  51 F. Supp. 405; Penin-  
sula Corp. v. United States, 60 F. Supp. 174. 

I n  the case of McCracken v. Cniited States ,  47 F.  Supp. 444, the court 
in considering a motor carrier's rights under the grandfather clause con- 
tained in the Federal Motor Carrier Act, said: "There is often a clear 
conflict between the public convenience and necessity and the rights thus 
confirmed. However, the principle is clear that if the operator had 
strictly complied with the requirements of the statute, his right to operate 
should be recognized. . . . While the Commission had no power to take 
away any rights or privileges thus confirmed by Congress to an estab- 
lished operator, they could place such terms in the certificate as were 
required by public necessity to make the operations conducted thereunder 
consistent with operations carried on by others and convenient for the 
public." 
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The appellees contend that a contract carrier, as defined in our Act, 
cannot perform charter service since contracts of a contract carrier must 
cover a series of trips ih contrast to a single trip. G.E. 62-121.46 (6)  (d). 
The first sentence in this section defines a contract carrier as "any person 
not included in the definition of a common carrier b,y motor vehicle and 
which, under individual contracts or agreements, engages in the trans- 
portation by motor vehicle of passengers in intrastate commerce for com- 
pensation." Clearly this definition includes charter service, unless such 
service is excluded by the remaining provisions in the section or by other 
provisions in the Act. The appellees argue and contend that the further 
provisions in this section delimit the scope of service a contract carrier 
may perform to such an extent as to exclude the exercise of charter rights 
under a permit issued pursuant thereto. There might be merit in  such 
contention with respect to an application for a permit as a contract car- 
rier pursuant to the provisions of the Act, separate and apart from any 
grandfather rights contained therein. But we hold that the provisions 
contained in this section, which the appellees contend exclude any right 
to render charter service under a contract carrier permit, are definitive 
or regulatory and intended to be applied prospectively with respect to 
applications for permits as contract carriers under the general provisions 
of the Act, and have no bearing on or relation to the grandfather rights 
confirmed in the Whether such provisions are valid we need not now 
decide. To make these definitive and regulatory provisions retroactive 
so as to place a limitation on the rights of the appellant under the grand- 
father clause contained in the Act, would be in contrrlvention of his con- 
stitutional rights and contrary to due process of law. Article I, section 
17, Constitution of North Carolina; Fifth and Fourteenth Amendments 
of the Constitution of the United States. Moreover, ,mch a construction 
would completely nullify the grandfather clause and make it feckless. 

The purpose of a grandfather clause is to protect and preserve bona 
fide rights existing at the time of the passage of the legislation which 
contains such clause. Other provisions in such Act intended to apply to 
applicants seeking rights thereunder, separate and apart from any grand- 
father rights confirmed therein, will not be permitted to impinge upon or 
defeat such rights as are intended to be protected by the grandfather 
clause. 

The appellees likewise contend that the appellant had no right to 
amend his application as requested, due to the provision in subsection ( 5 )  
of C.S. 62-121.52, which reads as follows : "No certificate or permit shall 
be amended so as to enlarge or in any manner extend the scope of oper- 
ations of a motor carrier without complying with the provisions of this 
section.'' The contention is without merit. I n  the first place, the appel- 
lant was not seeking to amend a permit so as to enlarge or in any manner 
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extend the scope of his operations. He  was only seeking to amend his 
application so there could be no question about his position with respect 
to his charter rights. I n  the second place, the protestants, with the excep- 
tion of Seashore Transportation Company, never interposed the slightest 
objection to the appellant's application except as it related to charter 
rights. And counsel for the Carolina Coach Company and Queen City 
Coach Company stated in open court that they had no objection to the 
appellant's request for a contract carrier permit provided he was not per- 
mitted to render charter service thereunder. 

While it would have been proper to have allowed the amendment as 
requested, we do not think its denial has any material bearing on the 
merits of the controversy. I t  was clearly understood by the Commission 
and the protestants that the appellant was seeking a contract carrier 
permit that would authorize him to continue his charter and contract 
business in the same general manner he had been operating such service 
prior to and since the passage of The Bus Act of 1949. Moreover, the 
only burden resting on the appellant was to show that he was a bona fide 
operator engaged in charter service and in the transportation by motor 
vehicle of passengers in intrastate commerce for compensation, at the 
time of and prior to the passage of the Act, and that he had continued to 
render such service since its passage; that he had the necessary equip- 
ment; was financially responsible and otherwise qualified to perform the 
service he seeks to render on a continuing basis. An applicant seeking 
to preserve rights confirnled to him in a grandfather clause, is required 
to show neither public conrenience and necessity, nor public need. United 
States  v. Carolina Freight Carriers Corp., supra;  HcDonald v. T h o m p -  
son, 305 U S .  263, 83 L. Ed. 164; Chicago, St. P., 111. & 0. Ry. GO. v. 
1Jnited States ,  supra;  XcCracken  v. United S fa tes ,  supra. 

On this record, according t~ the Commission's findings, the appellant 
has met the burden of proof required of him in every essential particular. 

The appellees also contend that a contract carrier may not be author- 
ized to render charter service because the charges to be made for such 
service are determined by a "tariff, lawfully on file with the Cornmis~ion.'~ 
They state in their brief, in support of this contention, that "only com- 
mon carriers by motor vehicle file tariffs with the Utilities Commission; 
contract carriers by motor vehicle do not. Section 23 of the Act (G.S. 
62-121.65)." They appear to have overlooked the provisions of section 
24 of the Art (G.S. 62-121.661, which, in pertinent part, reads as follows: 
"(1) I t  shall be the duty of every contract carrier to establish and observe 
reasonable minimum rates and charges for any service rendered or to be 
rendered in the transportation of passengers or in connection therewith, 
and to establish and observe reasonable regulations and practices to be 
applied in connection with said reasonable minimum rates and charges. 
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I t  shall be the duty of every contract carrier to file with the Commission, 
publish, and keep open for public inspection, in the form and manner 
prescribed by the Commission, schedules containing the minimum rates 
or charges of such carrier actually maintained and charged for the trans- 
portation of passengers in intrastate commerce, and any rule, regulation, 
or practice affecting such rates or charges and the value of the service 
thereunder. No such contract carrier, unless otherwise provided by this 
article, shall engage in the transportation of passengers in intrastate com- 
merce unless the minimum charges for such transportation by said carrier 
have been published, filed, and posted in accordance with the provisions 
of this article." We do not construe the word "tariff." used in connection 
with the rates of a common carrier, to have any special legal significance 
that would differentiate it in effect from the word "rates," used in con- 
nection with a contract carrier. Moreover, an examination of rates or 
tariffs filed with the Utilities Commission for charter service bv a number 
of common carriers, some operating in intrastate commerce and others 
operating both in intrastate and interstate commerce, reveals that such 
service is now being rendered on a mileage basis per coach, or for an 
hourly or daily charge for a coach; and that the chairges vary depending 
on the seating capacity of the coach. There is likewise some variance in 
the rates charged by different carriers. 

We hold that on the undisputed evidence adduced in the hearing before 
the Utilities Commission, and the facts found by the Commission, which 
facts are amply supported by the evidence, the appellant is entitled, as a 
matter of law, to a contract carrier permit authorizing him to continue 
to operate as a charter and contract carrier on a substantial parity be- 
tween his future and prior operations. The Commission may impose 
upon the holder of this permit any reasonable rules and regulations with 
respect to the operations thereunder which are now in effect or which 
may be adopted hereafter for the regulation of motor vehicle carriers 
performing similar service. I n  other words, he must file his rates in 
compliance with the provisions of G.S. 62-121.66, and comply with all 
other reasonable rules and regulations of the Commission. 

The order of the Commission entered 24 October, 1950, except in the 
respects pointed out herein, is affirmed, nnd the proceeding is remanded 
to the Superior Court to the end that i t  may direct the Commission to 
modify its order in accord with this opinion. 

Modified and affirmed. 
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CITY O F  RALEIGH v. A. J. EDWARDS AND WIFE MAMIE H. EDWARDS 
(DEFENDANTS), AKD W. HAROLD BARBEE AND R'IFE VIRGINIA sf. 
BARBEE (INTERVENING DEFENDANTS). 

(Filed 11 June, 1952.) 
1. Eminent Domain 5 6- 

I n  a proceeding by a municipality to condemn land for an elevated water 
storage tank, intervening property owners may not defend on the ground 
that the erection of the tank would amount to a partial taking of their 
dwelling property in contrarention of G.S. 40-10, since the provisions of 
that statute have no application in proceedings by the city to acquire land 
for water purposes. G.S. 160-204, G.S. 160-205. 

2. Eminent Domain 5 18+ 
I n  a proceeding by a municipality to condemn land for an elevated water 

storage tank, intervening property owners claiming that the erection of 
the tank would be a partial taking of their vested property rights for 
which compensation should be paid held entitled to join the additional 
defense that  the erection of the tank would constitute a nuisance amount- 
ing to a partial takiug of their dwelling property in contravention of 
G.S. 40-10. 

3. Xuisance 5 3a: Eminent Domain 5 1- 
In  an action by a municipality to  condemn land for an elevated water 

storage tank, allegations of intervening property owners that the opera- 
tion of the tank would constitute a nuisance in the overflow of water from 
the tank on their premises and the increase in water pressure in the pipes 
in their dwellings held no defense, and the city's demurrer thereto is p r o p  
erly sustained, since an elevated water storage tank is  not a nuisance 
per sc and the pleading of prospective damage in its operation is prema- 
ture, since such damage cannot be recovered by interveners before they 
have occurred. 

4. Easements $j 5: Deeds § l 6 b  
Restrictive covenants in deeds to purchasers of land within a develop 

ment create a negative easement constituting n vested interest in land. 

5. Eminent Domain 5 3- 
Where a municipality condemns land for the erection of an elevated 

water storage tank in a development which is subject to covenants re- 
stricting the use of the laud to private dwelling pllrposes alone, held the 
violation of the negative easements constitutes a taking of vested interests 
in property for which the owners are entitled to compensation commensu- 
rate with any loss they may sustain. Art. I, sec. 17, of the Constitution 
of N. C.; Fifth Amendment to the Constitution of the United States. 

APPEAL by petitioner, Ci ty of Raleigh, f r o m  Curr, J., M a r c h  Term, 
1952, of WAKE. 

Special proceeding instituted by the Ci ty  of Raleigh, a municipality, 
against  the  respondents, A. J. Edwards  and  Mamie  H. Edwards,  t o  con- 
demn certain lots within the Ci ty  a s  a site f o r  the erection of an elevated 
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water storage tank, heard below on demurrer to the answer filed by the 
interveners, W. Harold Barbee and wife Virginia M. Barbee, who, as 
adjoining landowners, allege that the erection of the proposed water tank 
will (1)  constitute a nuisance amounting to a partial taking of their home 
as prohibited by G.S. 40-10, and (2)  impair the value of their property 
by depriving them of the benefits of existing covenants restricting to 
"private dwelling purposes only" the use of the property sought to be 
condemned. 

The case was here at  the Fall Term, 1951, on appeal by both the peti- 
tioner and the interveners. The decision dismissing 'both appeals on pro- 
cedural grounds is reported in 234 N.C. 528, 67 S.E. 2d 669, where the 
background facts may be found. 

When the case went back to the court below, the interveners, Barbee 
and wife, filed answer setting up affirmative defenses as follows : 

"A. These defendants, as well as all other persons owning or claiming 
to own an interest in lots appearing in the subdivision known as the 
Fairview Section of Budleigh, have an interest in the subject matter of 
this proceeding and an interest in the lands described in the petition 
herein which are or may be materially affected by any judgment ren- 
dered herein, the property and interests of these defendants and of said 
other lot owners in Budleigh arising as follows: 

"1. Cloverdale, Incorporated, was heretofore the owner of a tract of 
land formerly adjacent to and now within the City limits of the City of 
Raleigh, N. C., as same appears of record in the office of the Register of 
Deeds of Wake County, North Carolina, in a map 13ecorded in Book of 
Maps 1928, a t  page 1, which map is made part of this answer in like 
manner as if herein set out in detail, and Cloverdale, Incorporated, during 
or about the year 1927, undertook to develop, and has developed under a 
general scheme and plan of development whereby said development was 
restricted to residential uses only, and sold said land as a high-class 
suburban residential section known as the "Fairview Section of Bud- 
leigh." 

"2. I n  carrying out said plan of development Cloverdale, Incorporated, 
inserted in the deeds affecting the conveyances of all of the lots in said 
subdivision certain covenants, conditions, and restrictions among which 
was the following : 

"'There shall not be erected on any lot as such lot may be described 
and designated on said plat more than one private dwelling house and the 
necessary outhouses; said premises shall be used for said private dwelling 
purposes only, and each dwelling so constructed shall cost not less than 
Seven Thousand and No/100 ($7,000.00) Dollars, . . .' 

"Th:lt said covenant has not expired and does not faxpire until April 1, 
1978. 
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"3. The property of the defendants Edwards in which these defend- 
ants and all other lot owners have an interest or estate, and which are 
sought to be condemned and taken by this proceeding are a portion of 
lots Nos. 2 and 3 as same appear upon the aforementioned map of the 
Fairview section of Budleigh, and the aforementioned restrictive cove- 
nant is in full force and effect with respect to said lands so proposed to 
be taken. 

"4. These defendants are the owners of a portion of lots Nos. 4 and 5 
as the same appear on said map and said covenants and restrictions are 
in full force and effect as respects the lots of these defendants. 

"5.  The property sought to be condemned by the petitioner abuts di- 
rectly upon the rear lot of these defendants and said tank if so erected 
will be within a few feet of the dwelling house of these defendants and 
will be erected in violation of the covenants, restrictions, and conditions 
above referred to and contrary to the plan and scheme of development 
above mentioned and will result in irreparable damage to these defend- 
ants and be in direct violation of their rights and easements in said lands. 

"6. These defendants are advised, informed and beliere and, upon such 
information and belief, allege that the erection of the large unsightly 
water tank on the lands immediately abutting the lands of these defend- 
ants will constitute a burden and nuisance upon the lands of these defend- 
ants in that said water tank from time to time will overflow and either 
spray or pour water upon the lands of these defendants and the dwelling 
house thereon; and further in that the location of said tank so cloze to the 
dwelling house of these defendants will cause the water pressure in the 
dwelling house of these defendants to be so great that from time to time 
there will be exceedingly great danger of the bursting of the water pipes 
in the dwelling house of these defendants; that the erection of the large 
unsightly water tank immediately to the rear of the premises of these 
defendants and almost overhanging their home is so located as to be 
unduly offensive to the neighbors of these defendants and to the general 
public and to the defendants themselves resulting in substantial injury to 
these defendants, not only in great diminution of the value of property 
of their home, but to the reasonable and comfortable use by and enjoy- 
ment of their property, rendering the ordinary use of their home uncom- 
fortable and unpleasant to them and amounting in law to the taking of 
their dwelling house within the principle of eminent domain and condem- 
nation proceeding thereunder. 

"B. These defendants are advised and believe that the taking of their 
home or dwelling house is prohibited by the provisions of 40-10 of the 
Statutes of North Carolina relating to eminent domain and they there- 
fore aver that the petitioner is without power to condemn the premises 
sought to be condemned in this proceeding. 
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"C. I f  petitioner can in law condemn the lands and premises sought to 
be condemned by this proceeding, then these defendants aver that by the 
condemnation of said land and the use thereof by the petitioner in viola- 
tion of the restrictive covenants as contained in the deeds pertaining to the 
title to said lands, the defendants will be greatly damaged in their prop- 
erty and they are entitled to have such damages determined and assessed 
in this proceeding." 

The petitioner, City of Raleigh, demurred to the further answer, in- 
cluding both affirmative defenses therein alleged, (1)  for failure to state 
fa'cts sufficient to constitute a defense, and (2)  for misjoinder of the 
nuisance defense. 

The demurrer first came on for hearing before the Clerk of the Supe- 
rior Court of Wake County. The Clerk entered an order overruling the 
demurrer, to which the petitioner, City of Raleigh, excepted and appealed 
to the Judge of the Superior Court, who signed an order "overruling in 
all respects the demurrer'' and affirming the previous order of the Clerk. 

The petitioner, City of Raleigh, appealed, assigning errors. 

Paul  F. Smith, Henry H. Sink, and Grover H. Jones for plaintiff, 
appellant. 

Ruarlc & Ruark and Joseph C. i l fo~re  for interveners, appellees. 

JOHNSON, J. This appeal from the ruling of the court below on the 
petitioner's demurrer tests the sufficiency of the interveners' answer to 
allege facts sufficient to constitute these alternate affirmative defenses : 
(1) that the erection by the City of Raleigh of the proposed elevated 
water storage tank on lands adjoining their home site would constitute a 
nuisance, impairing the value of their property and amounting in law to 
a partial taking of their home, as prohibited by G.S 40-10; (2) that the 
erection of the proposed water tank in violation of the covenants restrict- 
ing the use of all the property in the subdivision to "private dwelling 
purposes only" would deprive the interveners of vested property rights of 
substantial value created by these restrictive covenants, entitling them to 
compensation for such deprivation, in the event their cause of action in 
nuisance should fail and the City should prevail in its attempt to erect 
the proposed water tank. 

1. The Muisance Defense.-Notwithstanding govwnmental immunity 
from liability for negligent tort (Millar v. Wilson, 222 N.C. 340, 23 S.E. 
2d 42; Stephenson v. Raleigh, 232 N.C. 42, 59 S.E. 2d 195)) our decisions 
hold-and they are in accord with the weight of authority elsewhere- 
that the creation and maintenance of a governmental project so as to 
constitute a nuisance substantially impairing the value of private prop- 
erty, is, in a constitutional sense, a taking within the principle of eminent 
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domain. Hines v. Rocky Mount, 162 N.C. 409, 78 S.E. 510; Dayton v. 
Asheville, 185 N.C. 12, 115 S.E. 827. See also Hiatt  v. Greensboro, 201 
N.C. 515,160 S.E. 748; Jones v. High Point, 202 N.C. 721,164 S.E. 119; 
Gray v. High Point, 203 N.C. 756, 166 S.E. 911 ; Hudson v. Morganton, 
205 N.C. 353, 171 S.E. 329; Anno.: 2 A.L.R. 2d 677. 

I n  Dayton v. Asheville, supra, in holding that the City of Asheville in 
impairing the value of neighboring property by the erection and operation 
of an incinerator might be liable for the damage thereby caused (as a 
taking within the principle of eminent domain), notwithstanding the 
incinerator was operated in the exercise of a governmental duty in dis- 
posing of the city garbage, Stacy, J., speaking for the Court, said: 
". . . the city having a right to erect the incinerator and to maintain it 
for the benefit of the public, in the exercise of a governmental duty, it will 
not be held civilly liable to individuals for injuries resulting therefrom, 
when properly built and operated, upon the theory of a trespass, in the 
absence of some legislative authority or a statute conferring such right of 
action. . . . But the denial of a right to recover against a municipality 
for an alleged injury upon the theory of its constituting a trespass does 
not militate against the right of recovery for a taking or appropriating, in 
whole or in part, of property for a public use without due compensation. 
. . . 'Public necessity may justify the taking, but cannot justify the 
taking without compensation.' " 

I n  the instant case the interveners allege in substance that the erection 
of the proposed water tank on the Edwards property "almost overhang- 
ing their home" will overflow and spray or pour water on their dwelling 
house, and that the water pressure in the house will be so increased, by 
reason of the close proximity of the tank, as to create a grave danger of 
"bursting the water pipes" in their home, thus amounting to a nuisance 
greatly diminishing the value of their home and rendering its ordinary use - 

"uncomfortable and unpleasant to them and amounting in law to a taking 
of their dwelling house," as prohibited by the provisions of G.S. 40-10. 

G.S. 40-10 provides as follows : "No such corporation shall be allowed 
to have condemned to its use, without the consent of the owner, his dwell- 
ing house, yard, kitchen, garden or burial ground, unless condemnation 
of such property is expressly authorized in its charter or by some provi- 
sion of this code.'' 

G.S. 160-204 provides as follows : "When in the opinion of the govern- 
ing body of any city, or other board, commission, or department of the 
government of such city having and exercising or desiring to have and 
exercise the management and control of the streets, water, electric light, 
power, gas, sewerage or drainage systems, or other public utilities, parks, 
playgrounds, cemeteries, wharres, or markets, open-air or enclosed, which 
are or may by law be owned and operated or hereafter acquired by such 
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city or by a separate association, corporation, or other organization on 
behalf and for the benefit of such city, any land, right of way, water right, 
privilege, or easement, either within or outside the city, shall be necessary 
for the purpose of opening, establishing, building, widening, extending, 
enlarging, maintaining, or operating any such streets, parks, playgrounds, 
cemetery, water, electric light, power, gas, sewerage or drainage systems, 
wharves, or other public utility so owned, operated, and maintained by or 
on behalf of any such city, such governing body, board, commission, or 
department of government of such city may purchast: such land, right of 
way, water right, privilege, or easement from the owner or owners 
thereof and pay such compensation therefor as may be agreed upon." 

G.S. 160-205 provides as follows : "If such governing body, board, com- 
mission or department of the government of such city are unable to agree 
with the owners thereof for the purchase of such land, right of way, privi- 
lege, or easement, for the purposes mentioned in the preceding section, 
or for a site for city hall purposes, condemnation of the same for such 
public use may be made in the same manner and under the same procedure 
as is provided in chapter Eminent Domain, article 2;  and the determina- 
tion of the governing body, board, commission, or del9artment of govern- 
ment of such city of the land necessary for such purposes shall be con- 
clusive." 

G.S. 40-10 was originally Chapter 61, Section 21, Session Laws of 
1852. At the time of the enactment of this statute, municipalities were 
not included among corporations authorized to condemn land under the 
provisions of what is now Chapter 40, Article 1, of the General Statutes, 
to which the limitations set out in G.S. 40-10 specific,ally refer; whereas 
the original provisions of G.S. 160-204 and 160-205 were enacted in 1917. 
These statutes, as subsecpently amended, are not limited by the provisions 
of G.S. 40-10. M f .  0 l i f ;e  c. Cowan,  an te ,  259, p. 263, 69 S.E. 2d 525. 

Therefore, it would seem that there is no merit in the interveners' con- 
tention to the effect that the City of Raleigh is without power to condemn 
the Edwards property and erect thereon the proposed water tank, on the 
theory that it will amount to a taking, in part at  least, of the interveners' 
dwelling property. 

I t  follows from what we have said that by virtue of G.S. 160-204 and 
160-205 the governing body of a municipality, for the purpose of erect- 
ing an elevated water storage tank as an addition to its water system, has 
the power, in the exercise of a sound discretion, to acquire by condemna- 
tion, if need be, dwelling house properties "either within or outside the 
city," and this is so irrespective of the provisions of G.S. 40-10 and the 
related statute, G.S. 40-2 (2).  

The decision in Se lma v. Nobles, 183 N.C. 322, 111 S.E. 543, cited and 
relied on by the interveners, is distinguishable. There the Town of 



N. C.] S P R I N G  T E R M ,  1952. 677 

Selma was proceeding under its charter as amended by Chapter 116, 
Private Laws of 1915, which conferred upon the Town the right to con- 
demn land for cemetery purposes, "in the same manner as lands are con- 
demned by railroads and public utility companies, . . ." 

The petitioner's contention that  this defense may not be joined in this 
proceeding is  without merit. See G.S. 40-16 and also 39 Am. Jur., 
Parties, Sec. 79, pp. 951 and 952. 

However, an elevated water tank is not a nuisance per se. Therefore, 
unless and until the tank is erected, the interveners in no event may be 
entitled to damages as for nuisance. This being so, the nuisance defense 
is premature. rVTo subsisting affirmative defense is alleged presently entit- 
ling the interveners to damages. Consequently, as to this defense the 
demurrer should have been sustained, and i t  is so ordered. Creen v. Road 
C~rnrn~ission, 184 N.C. 636, 114 S.E. 819. See also: Puke v. Morris, 
230 N.C. 424, 53 S.E. 2d 300; Mitchell v. Barfield, 232 N.C. 325, 59 S.E. 
2d 810. I f  and when the interveners' right of action thereon accrues, i t  - 
may be reasserted by petition in the cause. 

2. The question whether the restrictive covenants contained in  the deeds 
to the lots in the subdivision vested i n  Ihe interveners a property right i n  
the land sought to be condemned which must be paid for.-This precise 
question does not seem to have been presented heretofore to this Court 
for  determination, and the decisions from other jurisdictions reflect a con- 
trariety of opinion. 

However, the decided weight of authority in other jurisdictions sup- 
ports the proposition that such a restriction, being in the nature of an  
equitable servitude, is an  interest in land and must be paid for when 
taken. The theory is that  these restrictions impose negative easements 
on the land restriEted in favor of and amendant  to the rest of the land . . 
in the restricted area, and when a particular parcel thereof is appropri- 
ated for a public use that  will violate the restrictions, such appropriation 
amounts in a constitutional sense to a taking or damaging of property of 
the other landowners for whose benefit the restrictions are imposed. 18 
Am. Jur. ,  Eminent Domain, Sec. 157, p. 788; Annotations: 17 A.L.R. 
554; 67 A.L.R. 385; 122 A.L.R. 1464. 

I t  is true that such other landowners may not enforce the restrictions 
against the condemnor, but they are nonetheless entitled to an award of 
compensation "where, through the exercise of the power of eminent 
domain, there is a taking or damaging of such property rights. . . ." 
18 Am. Jur. ,  Eminent Domain, Sec. 157, p. 788. See Peters v. Buckner, 
288 Mo. 615, 232 S.W. 1024; Flynn v. S e w  York,  Etc., R. Co., 218 N.Y. 
140, 112 N.E. 913; Allen e. Drtroit, 167 Mich. 464, 133 N.W. 317; S t a m  
ford v. Vuono, 108 Conn. 359, 143 A. 245; Britton v. School Dist., 328 
Mo. 1185, 44 S.W. 2d 33; S f n f e  ex rel. Britton v. Mulloy, 332 Mo. 1107, 
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61 S.W. 2d 741; Johnstone v. Detroit, G. H .  & M. R. Co., 245 Mich. 65, 
222 N.W. 325; Allen v. Wayne Circuit Judge, 159 Mich. 612, 124 N.W. 
581; Ladd v. Boston, 151 Mass. 585, 24 N.E. 858 (opinion by Holmes, J.). 

I n  Peters v. Buckner, supra, it was held by the Missouri Court that 
under the provisions of the State and Federal Constitutions prohibiting 
the taking of private property for public use without just compensation< 
where lots in a tract of land were platted and sold by a land company 
subject to the restriction that the lots should be used only for residential 
purposes, the rights conferred on the lot owners by such restriction were 
property rights-not to be taken or damaged without just compensation 
being paid therefor; and that, on condemnation by the city of certain of 
the lots for the purpose of erecting a schoolhouse thereon, the other lot 
owners were entitled to compensation for the loss of t'he easement created 
by such restriction. 

In Flynn v. New Y o r k ,  Etc., R. Co., supra, it was held by the New 
York Court that where a railroad company bought lots in a tract of land 
which was subject to restrictions, including a prohibition against the 
erection of any structure for business purposes, and built and maintained 
thereon an electric railroad, there was a deprivation of property rights 
entitling the other lot owners in the tract to compensation. 

I n  Allen v. Detroit, supra, the Michigan Court held that the erection 
by a city of a fire engine house on property purchased by it, but restricted 
to residential purposes, was a taking of private property for public use 
and the owners o f  the lots for the benefit of which the restriction was 
imposed were entitled to compensation. The Court said : "Building re- 
strictions are private property, an interest in real estate in the nature of 
an easement, go with the land, and a property right of value, which cannot 
be taken for the public use without due process of law and compensation 
therefor; . . . 9 ,  

The decisions representing the minority view rest for the most part on 
the theory that since all property is held subject to ths power of eminent 
domain, the rights of the Sovereign or condemnor are impliedly excepted 
from the operation of these restrictive covenants; and that if not so ex- 
cepted, the condemnor, not being party or privy to the contract creating 
the covenants, no action for damages will lie against the condemnor. See 
18 Am. Jur., Eminent Domain, Sec. 157, p. 788, footnote 20. Thus, in 
the final analysis the minority view is on the theory that these 
restrictions, being contractual rights enforceable in elpity only between 
parties in privy, do not constitute an interest in property at all. See 
Nichols on Eminent Domain, 3d Edition, Vol. 2, Sec. !j.73, pp. 52 and 83. 

On the other hand, the majority view rests squarely upon the theory 
that a negative easement created by a building restriction is a vested 
interest in land (18 Am. Jur., Eminent Domain, Sec 157, p. 788), and 



N. C.] S P R I K G  TERM,  1952. 6 79 

this Court has adhered unvaryingly to the principle that  a negative ease- 
ment of this kind is a vested interest i n  land. McKinney v. Deneen, 231 
N.C. 540, 58 S.E. 2d 107; Hildebrand v. Telephone d Telegraph Go., 219 
N.C. 402, 14  S.E. 2d 252; Charlofte v. Heath, 226 N.C. 750, 40 S.E. 2d 
600 (here it was conceded by all parties concerned that  the negative ease- 
ments involved were property rights to be condemned and paid for)  ; 
Turner v. Glenm, 220 N.C. 620, 18 S.E. 2d 197; Davis v. Robinson, 189 
N.C. 589, 127 S.E. 697; East Side Builders v. Brown, 234 N.C. 517, 67 
S.E. 2d 489. See also Glenn c. Board of Education, 210 N.C. 525, 187 
S.E. 781 ; Hiatt v. Greensboro, supra; Mordecai's Law Lectures, 2d Edi- 
tion, p. 557; Thompson on Real Property, Permanent Edition, Vol. 7, 
Sec. 3620 through Sec. 3631; Clark, Covenants and Interests Running 
with Land, p. 174, et seq. 

I n  Davis v. Robinson, supra, opinion by 'C'arser, J., i t  is said : " 'Ease- 
ments are classified as affirmative or negative. Negative easements are 
those where the owner of a servient estate is prohibited from doing some- 
thing otherwise lawful upon his estate, because it will affect the dominant 
estate (mid. p. 598) . . . An easement always implies an  interest in land. 
I t  is real property and is created by grant.' (mid. p. 600). . . . d build- 
ing restriction is a negative easement." (Italics added.) 

I n  Turner v. Glenn, supra, with Barnhill, J., speaking for the Court, 
i t  is said (mid. p. 625) : "The servitude imposed by restrictive covenants 
is a species of incorporeal right. I t  restrains the owner of the servient 
estate from making certain use of the property. I t  is an interest in land, 
conveyance of which is within the statute of frauds." (Italics added.) 

Thus, holding as we do that these negative easements are rested prop- 
erty rights, it follows by force of natural logic and simple justice that for 
the taking of such property just compensation must be paid as in  the case 
of the taking of any other type of property, and the lack of contractual 
privity between the owners and the condemnor is in no sense a determina- 
tive factor. 

Treating the allegations of the further defense as true, as is the rule 
on demurrer (Hall  v. Coble Dairies, 234 N.C. 206, 67 S.E. 2d 63), we 
conclude that the interveners have a vested property right of value in the 
restrictions imposed on the lots sought to be condemned and that the pro- 
posed use of the property amounts in a constitutional sense to a taking or 
damaging of this property right, for which the interveners are entitled 
to compensation commensurate with any loss they may sustain. Art. I ,  
Sec. 17, of the Constitution of North Carolina ; Fif th  Amendment of the 
Constitution of the United States. 

Except as herein modified, the judgment of the court is affirmed. 
Modified and affirmed. 
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FRANK PARKER v. R. SHELTON WHITE AND WI.FE ELIZABETH K. 
WHITE, BELVIDERE BUILDING COMPANY, C. L. LAWRENCE, TRUS- 
TEE, AND FIRST-CITIZENS BANK AND TRUST COMPANY. 

(Filed 11 June, 1962.) 
1. Lis Pendens § G 

Lis pendens is authorized only in actions affecting the title to real prop- 
erty. G.S. 1-116. 

a. Election of Remedies 8 % 

A party who has been induced by fraud to enter into a contract of sale, 
either of real or personal property, must elect between a n  action for dam- 
ages and a n  action for reformation or for cancellation and rescission, nor 
will he be allowed to affirm in part and rescind in part. 

S. S a m o C o m p l a i n t  held t o  disclose election t o  afflrrn sale of realty and  
s u e  for  fraud, and plaintiff could not  assert remedies of rescission o r  
reformation. 

Plaintiff alleged that  he was induced to execute deed to defendants for 
a part of the tract of land owned by him by reason of false and fraudulent 
representations made by defendants a s  to the manner in which defendants 
would develop the land, maintain and keep open the roads thereon, drain 
the land, pay a stipulated sum for the privilege of connecting with a water 
main installed by plaintiff, and make available to plaintiff and his heirs 
the use of the water main in the development of the remaining property, 
that  defendants breached these representations to plaintiff's damage in 
specified amounts, which sum should be declared a l k n  upon the land con- 
veyed. Plaintiff also alleged that  by mutual mistake and by error of the 
draftsman the deed and other papers did not incorporate and include the 
agreed easement to make i t  possible for plaintiff tcl extend and use the 
water main, and that  the deed and other papers should be corrected or 
declared void and redrawn. Held: The complaint 13hows an election by 
plaintiff to  confirm the transaction and sue to recover damages for fraud, 
and therefore plaintiff may not a t  the same time sue to rescind or reform 
in whole or in  part. 

4. Lis  Pendens § 2- 

Where it  is apparent from the pleadings that  grantor has elected to sue 
for damages for fraud inducing him to execute deed, such election pre- 
cludes him from asserting the relief of cancellation and rescission or refor- 
mation, and therefore the action does not involve title to realty so as  to 
justify the filing of lie pendens, and the trial court properly grants defend- 
ants' motion for cancellation of such notice. 

APPEAL by plaintiff f r o m  Morris, J., a t  October Civi l  Term,  1951, of 
WAKE. 

Civil  action t o  recover damages f o r  alleged breach of contract i n  con- 
nection with sale by plaintiff a n d  purchase by defendant  of cer tain land, 
f o r  manda tory  injunction, a n d  f o r  reformation of deed, heard upon  
motion of defendants f o r  order  canceling and  removing f rom the records 
notice of lis pendens which plaintiff filed i n  office of Clerk of Superior  
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Court of Wake County, N. C., against lands of defendant Belvidere Build- 
ing Company, etc. 

The complaint, filed by plaintiff, when stripped to its framework, 
alleges substantially the following : 

I. That plaintiff, in the year 1928, purchased from his father a cer- 
tain tract or parcel of land located about 1% miles south of the city of 
Raleigh in St. Mary's Township, Wake County, North Carolina, contain- 
ing thirty-one acres out of a tract of fifty-one acres owned by his father; 
that plaintiff planned, by gradual development over a long period of time, 
to establish on the land so purchased by him, a residential suburb com- 
posed of medium sized homes on spacious lots,-for which purpose the 
land was suitable; that he graded and improved the natural drainage so 
that in the year 1949 the drainage would take care of any amount of rain 
water without damage to the land; that in the year 1947, at  cost of $8,000, 
he constructed on said land several large lakes or ponds,-the largest of 
which to be for fishing alld boating, and one of the smaller ones, for swim- 
ming; that in the year 1949, at cost of approximately $20,000, he laid 
into a portion of the land and at a place where it would be useful to the 
entire area "a large city of Raleigh water main and line,"-the line being 
so constructed that it could be connected with, and used in further de- 
velopment of plaintiff's property and "adjoining or nearby land" owned 
by members of his family; that through the years to 1950 he planted trees 
on, and otherwise improved, the land, and, in the year 1947, constructed, 
at  expense of about $4,000, two main roads, or streets, which ran "in an 
eastward direction from the old Fayetteville Road and . . . gave easy 
. . . ingress, egress and regress to, from, over and across the said lands," 
which roads, by the year 1950, had good surface and side drains; and that 
U. S. Highway 15-A, a four-lane road southward from Raleigh, has been 
located, and is now being constructed by the State of North Carolina 
along the approximate location of the old Fayetteville Road through said 
land. 

11. That in the fall of 1947 plaintiff was approached by a real estate 
agent (the one, as plaintiff is now informed and believes, frequently used 
by defendant R. Shelton White and Belvidere Company), who "undertook 
to persuade" plaintiff to sell to defendant R. Shelton White about 20 
acres of said land lying along the east side of the "old Fayetteville Road"; 
that plaintiff rerealed to the real estate agent his plans for developing the 
property; that the real estate agent represented to plaintiff that if he 
would sell, White would (1) cause the land to be developed and used in 
the same manner and for the same type development as that planned by 
 lai in tiff, (2) maintain and keep open the roads in substantially the same 
location, or, if the course be changed, construct the changed portion so as 
not to impair the purpose for which the roads were intended, (3 )  use the 
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land "only in such manner as would be approved by, and acceptable to 
plaintiff," (4)  make the water pipe line which plaintiff had installed 
available to the remaining portion of plaintiff's land for the use of plain- 
tiff and his family, and (5) do nothing on the land that would depreciate 
or damage the remainder of plaintiff's land ; and that, as a result of, and 
in reliance upon these representations, plaintiff gave, and executed to said 
White a 60-day option on the approximate acreage loc#ited as above stated. 
(8pparently the option was not exercised.) 

111. That thereafter, in the spring of 1950, the stlid real estate agent 
and defendant White renewed efforts to obtain from plaintiff additional 
agreement, and conveyance of the property located along the highway as 
stated in preceding paragraph, and, in addition to the representations 
theretofore made as set forth in preceding paragraph, represented to 
plaintiff "that if he would agree to sell said property to defendants, the 
said defendants would pay to the plaintiff the price c~f $900 per acre for 
the property so sold, but that the plaintiff would he paid the sum of 
$5,000 for the privilege to the defendants to connect with and use the 
city water pipe line which the plaintiff had installed . . .," and same, 
and the use of it, mould be made available to plaintiff and members of 
his family for use and development of their property; that plaintiff, rely- 
ing upon the said representations, agreed to sell said property, along the 
highway, consisting of about 20 acres,-the "sale to lx expressly subject 
to all the terms, conditions and agreements on the part of the purchasers 
which are above set forth in this complaint and the defendants agreed to 
purchase the said land on said terms and subject to the foregoing agree- 
ments, representations, conditions and provisos." 

IV. That "further relying upon all of the aforesaid representations, 
agreements and conditions," the plaintiff and his wife in July, 1950, 
executed a certain deed to R. Shelton White and wife, Elizabeth E. 
White, which appears of record in Wake County Registry in Book 1049, 
a t  p. 349, which purports to convey a certain tract of land, specifically 
described, containing 20.10 acres, etc., and that '(plaintiff relied upon the 
good faith and his belief in defendant's integrity and the agreements made 
by defendant,"-all of which were material to the transaction, and were 
intended to, and did induce plaintiff to act. 

V. That defendants "breached and violated the agreements and repre- 
sentations, terms and conditicns of the understanding between the plain- 
tiff and the defendants" in respect of: (1) The roacls; (2) the class of 
houses constructed ; ( 3 )  the drains, drain ditches and drainage; (4) the 
water pipe line; and (5) the swimming pool, all in manner and to the 
extent set forth in evidentiary detail, to the damage of plaintiff "that the 
plaintiff was misled to his hurt and damage as aforesaid by the wrongful 
and false representations and the breach of the terms and conditions be- 
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tween the plaintiff and the defendants and their agents and employees as 
aforesaid, all as a result of the plaintiff's inexperience in such matters 
and due to the experience and misrepresentations of the defendants 
and/or their agents, servants and employees; that the plaintiff and the 
defendants were not on an  equal footing in respect to this matter and the 
plaintiff is entitled to the assistance and aid of a court of equity in reliev- 
ing him from the terrible situation in which he finds himself and as a 
result of the matters hereinbefore alleged; that  as a result of the infor- 
mation now available to the plaintiff, he believes and therefore alleges 
that  the defendants never intended to comply with their representations 
and promises and agreements, or many of them, concerning the develop- 
ment of the said lands purchased from the plaintiff on the basis thereof 
and reliance thereupon"; and that  the defendants are liable to him in 
the respective sums of a t  least: (1) $20,000 for damages caused to the 
adjoining land of plaintiff "because of cheapening of the neighborhood 
and depreciation of plaintiff's land"; (2 )  $2,000 because of "contamina- 
tion of plaintiff's pool . . . intended for swimming," as result of con- 
struction work in manner detailed ; and ( 3 )  $3,000, as result of wrongful 
diversion of water upon land of plaintiff in manner detailed; and that  
defendants should be restrained from continuing the development of said 
property adjacent to that  of plaintiff in such manner as to continue to 
cause damages to plaintiff's property; that  each of the amounts stated in 
items (2 )  and ( 3 )  just above "should be adjudged to be a lien" against or  
upon the lands of defendants until and unless the same is paid;  and that  
mandatory injunction issue requiring defendants t o  correct conditions 
created by them resulting in damage to plaintiff, as set out in detail. 
TI. "16. That  in the original agreement between plaintiff and de- 

fendants, it  was specifically ~ r o v i d e d  that  if defendants should use the 
water pipe line which plaintiff had constructed to and partly across the 
lands now held by defendants, that  defendants would pay to plaintiff the 
sum of $5,000 therefor, and that    la in tiff also should have full right to 
use said pipe line to supply the lands retained by him ; that, during con- 
struction of buildings, defendants have been using said line, but have 
not paid plaintiff the agreed amount, and plaintiff is entitled to recover 
of them the sum of $5,000; and that  defendants have dug u p  and ob- 
structed or destroyed portions of said pipe line, and should be required, 
by mandatory injunction, to so repair same as to make it available to 
plaintiff as agreed. (And see amendment as stated hereinafter.) 

VII. "17. That  the Belvidere Building Company, as plaintiff is in- 
formed and believes and so alleges, is solely owned and controlled by the 
defendants R. Shelton White and wife, Elizabeth K. White" . . . and 
another "an attorney for them, being the sole incorporators; and . . . 
that  any purported conveyance to the said Belvidere Building Company 
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is subject and subsequent to the agreements, representations, terms and 
conditions between the plaintiff and the defendants as aforesaid." 

V I I I .  "18. That the defendant C. L. Lawrence, Trustee, and the 
defendant First-Citizens Bank & Trust Company are the holders of a 
purported lien upon said property of the defendants as appears of record 
in Wake County Registry of Deeds in Ilook 1075 at p. 250, and that any 
rights, if any, of the said defendants are subsequent and subject to the 
claims of the plaintiff as hereinbefore alleged, but that said trustee and 
Ilank are made parties to this suit in order that the whole matter may be 
fully presented to the court in this action." 

I X .  "19. That contemporaneously with the institution of this action 
the plaintiff caused a lis pendens to be filed in the office of the clerk of 
the court of R a k e  County under the provisions of General Statutes of 
North Carolina, Sections 1-116 through 1-120 ( I ) ,  etc. 

"Wherefore the plaintiff prays judgment . . . for relief as hereinabove 
set forth in detail in this complaint, and for all such other and further 
relief as may be proper and necessary to protect the rights of the plaintiff, 
both in law and in equity," etc. 

Later plaintiff amended his complaint in these respects : 
(1)  Paragraph 16 covered by paragraph V I  hereinabove, so that the 

last sentence reads: "That by mutual mistake of the parties and by error 
of the draftsman, the deed from plaintiff for the said lands, and other 
paper writings concerning said lands, did not incor~orate and include the 
agreed and necessary easement across the conveyed lands to make it pos- 
sible for plaintiff to extend and use the said pipe line as agreed ; and that 
the said deed and any other papers or instruments should be corrected or 
else declared null and void and new papers execu1;ed to effectuate said 
agreement and show correctly the said easement." 

(2)  By adding a new paragraph to follow paragraph 17 of the com- 
plaint covered by paragraph VI I  hereinabove, read mg : "17 ( a )  That at  
the times herein mentioned, as   la in tiff is informed and believes, R. Shel- 
ton White was the President and chief executive officer and agent of 
13elvidere Building Company; and that the said company, through whom 
he developed the said lands, therefore and thereby had full knowledge of 
all the representations, negotiations, transactions and agreements leading 
up to the purchase and development of this land, and the said company is 
liable and responsible therefor, and is bound thereby; and the company 
was and is in law and in fact an 'alter ego' of the said White." 

Defendants filed motion on 18 October, 1951, for the cancellation of 
plaintiff's notice of lis pendens, and in support thereof set forth the 
following : 

1. That defendants R. Shelton White and wife, Elizabeth K. White, 
to whom plaintiff conveyed said land executed and delivered a deed con- 
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veying same to defendant Belvidere Building Company on 1 August, 
1950, as appears of record in  Book 1062, p. 297, Wake County Registry, 
more than 13 months before notice of lis pendens was filed, and said de- 
fendants were not the owners and holders of title to said land on 7 Sep- 
tember, 1951, the date on which the notice of lis pendens was filed. 

2. That  plaintiff was not entitled to file and is not entitled to have a 
notice of l i s  pendelzs: ( a )  Against Belvidere Building Company, owner 
and holder of title to said lands, for the reason that  plaintiff does not 
allege and show that  said company was not and is not a purchaser for 
value in good faith, and that  i t  had notice of any alleged fraud of the 
defendants White, when i t  acquired title to said lands on 1 August, 1950, 
more than a year prior to the filing of said notice of l is  pendens; ( b )  
against the defendants C. L. Lawrence, Trustee, and First-Citizens Bank 
& Trust  Company, because i t  is not alleged and shown in the complaint 
that  said defendants were not and are not purchasers for value in good 
fai th and that  they had notice of any alleged fraud of the defendants 
White, when they acquired title to said lands by deed of trust on 22 May, 
1951, more than three months prior to the filing of said notice of lis 
pendens; and (c)  against any of defendants in this action,-for the rea- 
son that  this is not a n  action affecting the title to real property, in that  
plaintiff is not seeking to rescind the transaction whereby he agreed to 
convey, and did convey, the lands in the complaint to defendants White, 
but on the contrary is seeking to recover damages for alleged breach of 
the terms and conditions of his contract to convey and his conveyance of 
said land, and, therefore, has made his election and is now estopped to 
seek a rescission of his contract to convey and his conveyance of said 
lands. 

3. That  although plaintiff alleges in paragraph 16 of his complaint 
that  his deed conveying said lands to  defendants White should be cor- 
rected or else declared null and void and new papers executed to effectuate 
said alleged agreement and show correctly said "easement," he failed to 
attach to his complaint a copy of said agreement or contract, which was 
in writing, and make i t  a part of his complaint, or to quote its provisions, 
-the portion relating to said water line which reads as follows: 

''FOURTH. X city water line has already been extended into a portion 
of the property hereinbefore described. I f  approval can be secured to 
further extend said city water line so as to use said water line in the 
development of the above described property and other adjoining prop- 
erty, and the party of the second part  elects to make use of said city water 
line, the party of the second par t  agrees to pay to the party of the first 
par t  the sum of $5,000.00. I f  said water line is extended by the party of 
the second part, the party of the first part  and all of the heirs of T. B. 
Parker  shall have the right to tap on to said extended water line without 
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charge and to extend said water line in any street c r  streets shown on a 
subdivision plat covering said land; and such extens:ion cost shall be paid 
for by the party of the first part or the heirs of T. B. Parker." 

And plaintiff fails to all& that approval has been secured, or could 
be secured, to further extend said citv water line so as to use said water 
line in developing the property described in said co:ntract, and also fails 
to allege that the party of the second part elected to make use of said 
city water line in developing said property; that bmoth plaintiff and de- 
fendants White and Belvidere made diligent efforts to secure approval to 
further extend said citv water line so as to use said water line in the 
development of the property described in this contract and other adjoin- 
ing property, but the city of Haleigh declined and refused to extend or to 
approve the extension of said city water line, and consequently defend- 
ants R. Shelton White and Belvidere Building Company did not and 
could not elect to make use of said city water line, in the development of 
said property, but the defendant Belvidere Building Company, to whom 
the Whites conveyed said property, found it necessary to make and did 
make other arrangements for supplying water for use in the development 
of said property. 

And defendants attached affidavit of R. Shelton White in support of 
their said motion tending to show, among other things: (1) That he is 
president and chief executive officer of defendant Belvidere Company; 

(2) That plaintiff and this defendant entered in1,o a written contract 
on 12 June, 1950 (a  copy of which is attached and made a part of the 
affidavit), by the terms of which contract plaintiff, as party of the first 
part, contracted to sell to this defendant and this defendant, as party of 
the second part, contracted to purchase from plaintiff, a certain tract or 
parcel of land in Wake County, containing 19.84 acres, at  the price of 
$900 per acre, to be paid $1,000 in cash upon execution of the contract 
and balance payable on 12 July, 1950, upon payment of which plaintiff 
agreed to execute and deliver to defendant, "or his assigns, a good and 
sufficient deed, in fee simple, conveying said land and premises" to "said 
party of the second part or his assigns, with general warranty and free . . 

from encumbrances . . . " This contract also contained the "Fourth" 
paragraph as quoted in the motion of defendants, a:nd was not recorded. 

(3)  That thereafter, on 18 July, 1950, plaintiff and his wife, upon 
payment to them of the purchase price thereof, executed and delivered to 
this defendant and his wife, a warranty deed conveying said tract of land, 
which deed mas duly filed for record on 20 July, 1950, as appears of 
record in Book 1049 at page 349 in office of Register of Deeds for Wake 
County, N. C. 

(4) That thereafter, on 1 August, 1950, this defendant and his wife 
executed and delivered to defendant Belvidere Building Company, a 
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North Carolina corporation, a warranty deed conveying to it the said 
tract of land, along with other land, which deed was duly filed for record 
27 November, 1950, as appears of record in Book 1062 at page 297 in 
office of Register of Deeds for Wake County, N. C. 

(5)  That thereafter on 22 May, 1951, defendant Belvidere Building 
Company executed and delivered to defendant First-Citizens Bank 6L. 
Trust Company its note in the sum of $335,000, and, as security therefor, 
executed and delivered to C. L. Lawrence, Trustee for defendant First- 
Citizens Bank and Trust Company, a deed of trust conreying a part of 
said land together with other land, which deed of trust was filed for record 
31 May, 1951, as appears of record in Book 1075, at  page 280, in office of 
Register of Deeds for Wake County, N. C. . . . 

(8) And, that with reference to the provisions of paragraph 4 of the 
agreement of 1 2  July, 1950, plaintiff and affiant, this defendant, and 
Belvidere Building Company made diligent effort, but failed to secure 
approval to further extend said city water line, in full support of perti- 
nent portion of said motion of defendants hereinabove set forth. 

When the motion of defendants came on for hearing before the judge 
presiding at  the regular October Civil Term, 1951, of Superior Court, and 
being heard, and "it appearing to the court from an examination of the 
entire record, including the notice of l i s  pendens, complaint, amendment 
to complaint, and the motion and attached papers of defendants, the said 
motion should be allowed," and in accordance therewith judgment was 
entered. 

Plaintiff excepted thereto, and appeals to Supreme Court and assigns 
error. 

S i m m s  & S i m m s  and  J o h n  M. S i m m s  for plaintif f ,  appellant.  
S m i f h ,  Leach & Anderson for defendants ,  appellees. 

WINBORNE, J. Does this action affect the title to real property? If it 
does, the judgment from which this appeal is taken would be in error. 
But if it does not, then the judgment is correct and should be affirmed. 
For the filing of the notice of the action, that is, l is pendens, is authorized 
only in actions affecting the title to real property. G.S. 1-116. From 
a careful consideration and analysis of the various phases of the com- 
plaint, in the light of applicable principles of law, it seems apparent that 
the purpose of this action is to recover damages caused by fraud. Hence, 
error in the judgment is not made to appear. 

"The essential elements of actionable fraud or deceit are the repre- 
sentation, its falsity, scienter, deception, and injury. The representation 
must be definite and specific; it must be materially false; it must be made 
with knowledge of its falsity or in culpable ignorance of its t ruth;  it must 
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be made with fraudulent intent; i t  must be reasonably relied on by the 
other party; and he must be deceived and caused to suffer loss,'' Adams, 
J., in Electric Co. v. M o r k o n ,  194 N.C. 316, 139 S.E. 455; see also 
Rerwer v.  Ins. Co., 214 N.C. 554, 200 S.E. 1, and cases there cited, and 
also Hill v. Snider, 217 N.C. 437, 8 S.E. 2d 202. 

This principle applies to contracts and sales of both real and persona1 
property. M a y  v. Loomis, 140 N.C. 350, 52 S.E. 728; Tarault v. Seip, 
158 N.C. 363, 74 S.E. 3 ;  Evans v.  Davis, 186 N.C. 41, 118 S.E. 845; 
Rerwer v. Ins. Co., supra. 

And a party who has been fraudulently induced to enter into a con- 
tract or sale has a choice of remedies. He  may repudiate the contract, 
and, tendering back what he has received under it, may recover what he 
has parted with or its value; or he may affirm the contract, keeping what- 
ever property or advantage he has derived under ii;, and may recover in 
an action for deceit the damages caused by the fraud. And, in a proper 
oase, the defrauded party may be entitled to the equitable remedies of 
I-escission and cancellation or reformation. But, AS a general rule, the 
defrauded party cannot both rescind and maintain an action for deceit. 
I f  he elects to rescind the contract, he may recover back what he has 
parted with under it, but cannot recover damages for the fraud. On the 
other hand, if he elects to maintain an action for deceit, he cannot sue for 
rescission or reformation. Fields v. Brown, 160 N.C. 295, 76 S.E. 8 ;  
Lykes v. Grove, 201 N.C. 254, 159 S.E. 360; Smiilh v. Land Bank,  213 
N.C. 343,196 S.E. 481. 

But the defrauded party is not allowed to rescind in part and affirm in 
part,-he must do one or the other. May v.  Loomis, supra; McNair  v. 
Finance Co., 191 N.C. 710, 133 S.E. 85; Willis v. Willis ,  203 N.C. 517, 
166 S.E. 398; Bolich v.  Ins. Co., 206 N.C. 144, 1'13 S.E. 320; Lykes v. 
Grove, supra; Smi th  v. Land Bank,  supra. 

I n  the light of these principles, while the prayer for relief contained 
in plaintiff's complaint is framed in general terms, it is clear from a 
reading of the complaint, and the amendments thereto, that this is an 
action to recover monetary damages. Whether the allegations, or the 
proof in support thereof, make out a oase for the jury, is of no concern 
on this appeal. But having elected to affirm the transaction in question, 
and sue to recover damages, plaintiff may not, at  the same time, sue to 
rescind or reform in whole or in part. Hence, the action is not one affect- 
ing the title to real property within the ~urv iew of G.S. 1-116. See 
Homey  v.  Price, 189 N.C. 820, 128 S.E. 321 ; Threlkeld 21. Land Co., 198 
N.C. 186, 151 S.E. 99; Jarrett a. Holland, 213 N.C. 428,196 S.E. 314. 

Therefore, the judgment below is 
Affirmed. 
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RESORT DEVELOPMENT COMPANY v. B. J. PARMELE. 

(Filed 11 June, 1952.) 

1. Appeal and  Er ror  5 6c (2) - 
An assignment of error to the signing of the judgment presents the sole 

question of whether the facts agreed support the judgment rendered. 

2. Common Law- 
So much of the common law a s  is not destructive of or repugnant to, or 

inconsistent with, our form of government and which has not been abro- 
gated or repealed by statute, or become obsolete, is in full force and effect 
in this State. G.S. 4-1. 

3. Waters and  Watercourses 8 11- 
Under the common law rule, the ebb and flow of the tide is the test of 

navigable waters. 

4. Sam- 
Under the decisions of this State, waters which a re  actually navigable 

by sea vessels a re  navigable waters. 

5. Sam- 
Chap. 42, see. 1, of the revised statutes of 1836 did not hare  the effect of 

abrogating or repealing the common law rule defining navigable waters, 
and therefore a State grant issued in 1841 for land under navigable waters 
as  defined by common law could not transfer title thereto. 

Where i t  is agreed or found a s  a fact that  all of the locus in quo is cov- 
ered by water a t  high tide and that adjacent waters a re  navigable by 
ocean-going vessels with channels or sloughs running through the land 
navigable by small motor launches, etc. Held:  The North Carolina Board 
of Education is not rested with authority to convey such land, G.S. 146-1, 
and no title can be acquired by such conveyance, the land not being swamp 
land within the meaning of G.S. 146-4. 

APPEAL by  defendant f rom Burney, J., Resident J u d g e  of E i g h t h  J u d i -  
cial District,  ou t  of t e rm by agreement, of NEW HANOVER. 

A controversy without  action under  provisions of G.S. 1-250 duly sub- 
mitted to  the court  on  the  following agreed facts  : 

"(1) T h e  plaintifl  is a corporation du ly  created, organized, and  exist- 
i n g  under  and  by  vir tue of the  laws of the  S ta te  of N o r t h  Carol ina with 
i ts  pr incipal  place of business i n  the  Ci ty  of Wilmington. T h e  defendant 
is a resident of the  County  of N e w  Hanover  and  S t a t e  of N o r t h  Carolina. 

" (2 )  B y  a n  instrument  i n  wr i t ing  dated J u l y  2, 1951, defendant offered 
to  purchase f rom the  plaintiff, f o r  t h e  s u m  of $7,626.00, t h e  following 
described land : 

" 'Beginning a t  the  intersection of the southerly o r  westerly line of the  
50-foot r ight  of way  conveyed to the  Town of Wrightsville Beach by deed 
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-- 

DEVELOPYEKT Co. 21'. PARMELE. 

recorded in Book 362, page 138, New Hanorer  County Registry, with the 
highwater mark of Banks Channel and Sunset Lagoon; and running 
thence north 9 deg. 38' west along said southerly 01 westerly line of said 
50-foot right of way to a point located north 9 deg. 39' west 1,346.22 feet 
from the western line of Lumina Avenue; thence south 56 deg. 45' west 
1,880.12 feet; thence south 53 deg. 12' east 301 feet, more or less, to a 
point in the agreed dividing line between the tract of land conveyed to 
Charles B. Parmele by the State Board of Education by deed recorded 
in Book 173, page 129, New IIanover County Registry, and the Stephens- 
Sneeden grant, said point also bearing ribout north 139 deg. 22' west from 
a stone located in the eastern line of Lurnina Avenue 300 feet northwardly 
from its intersection with the northern line of Mil,dlard Street;  thence 
about north 89 deg. 22' west about 445 feet to the Beginning corner of the 
aforesaid tract conreyed to Charles B. Parmele by the State Board of 
Education (said point also being the northeast corner of a tract conreyed 
by the Sta te  Board of Education by deed recorded in Book 150, a t  page 
185, New Hanover County Registry, said point nox being Colonel Owen 
11. Kenan's northeast corner) ; thence with the I'. A. hfatthes' (now 
C:olonel Owen H. Kenan's) line south 8 deg. 50' west 515 feet, more or 
less, to a point that  would be intersected by an  extension westwardly of 
the northern line of Salisbury Street;  thence east ~ a r d l y  along the ex- 
tended northern line of Salisbury Street 750 feet, more or less, to a con- 
crete bulkhead; thence in a general northwestward direction with and 
along the highwater mark of Banks Channel and Sunset Lagoon as they 
meander to the Beginning'; which offer was accepted by the plaintiff. 
Said tract is designated by the letters 'F' through "Id' on the map  hereto 
attached and marked 'Exhibit d.' 

"(3)  The plaintiff has offered to deliver to the defendant a good and 
sufficient deed with covenants of warranty conveying the fee simple title 
to the land described in paragraph ( 2 )  hereof, and the defendant has 
refused to accept said deed and pay the agreed pilrchase price on the 
ground that  he has been advised by his attorney thxt the plaintiff is not 
possessed of an  indefeasible fee in and to said land. 

"(4) Said land lies in Wrightsville Sound, west of Wrightsville Beach, 
and a t  high tide is corered entirely by the waters l ~ f  the sound; a t  low 
tide portions of said land, consisting of sand bar: and marshland are 
above water, while other portions are covered with shallow water. 

"(5) Said land is bounded on the northeast and east by Wrightsrille 
Beach and by a causeway running northrvardly from Wrightsrille Beach 
to  the Wrightsville Beach sewerage disposal plant, on the north and west 
by  a continuous tract of more than 2,000 acres of marshland, through 
which run  small shallow creeks or sloughs, which has heretofore been 
conveyed by the North Carolina State Board of Education to  various 
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individuals, and on the southwest and south by an island known as Shore 
Acres and by the waters of Banks Channel. 

" ( 6 )  Banks Channel extends southwestwardly from said land and 
along the western shore of Wrightsville Beach, a distance of approxi- 
mately three miles to Masonboro Inlet, at which point its waters enter 
the Atlantic Ocean, and at  a point about one mile south of said land is 
crossed by a stationary highway bridge. South of the bridge the channel 
is used by pleasure and commercial vessels, including seagoing vessels 
up to 75 feet in length. I t  is possible for vessels of approximately 30 feet 
in length and having a beam of not more than 10 feet and a clearance of 
approximately 15 feet to pass beneath the bridge and negotiate the chan- 
nel northwardly as fa r  as the southern edge of the land described in 
paragraph (2). 

"(7) Two shallow channels or sloughs enter into and upon the land, 
one on the southeast side and the other on the northwest side, which can 
be negotiated by small motor launches, outboard motorboats and skiffs 
at  low tide, but neither has a public terminus. The southeast channel or 
slough, which is known as Sunset Lagoon, ends at  the causeway mentioned 
in paragraph (5) ; and the northwest channel turns westwardly and runs 
approximately one mile to the Intracoastal Canal. 

"(8) Northeast of the causeway and at the northern tip of Wrights- 
ville Beach lies Moore's Inlet which connects the waters of the Atlantic 
Ocean and the Intracoastal Canal via a channel known as Stokeley's Cut. 
Moore's Inlet is very shallow and can be navigated only by small out- 
board motorboats and rowboats and because of its shallowness is very 
seldom used by any type of boat. The only way to reach Moore's Inlet by 
boat from the waters adjoining the locus in quo, other than by the ocean 
through Masonboro Inlet at the south end of Wrightsville Beach, is to 
travel westwardly about a mile to the Intracoastal Canal, northwardly 
along the canal to Stokeley's Cut, eastwardly along Stokeley's Cut to the 
Inlet. The Inlet is now, and has been for a number of years, slowly 
filling in and growing more shallow. 

"(9)  I t  is the purpose of the defendant to dredge sand from the bottom 
of Banks Channel and the two channels or sloughs referred to in para- 
graph ( 7 )  and to fill in the described land, thereby raising it above the 
level of high tide and increasing the navigability of the surrounding 
waters. 

"(10) The plaintiff claims title to the land described in  paragraph ( 2 )  
by mesne conveyances from Stephen Sneeden, to whom the State of North 
Carolina issued Grant #I649 on December 3, 1841, which grant is re- 
corded in Book Z, page 68, in the office of the Register of Deeds of New 
Hanover County. I t  is agreed by the parties that the description in the 
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grant  covers the locus in quo. Moore's Inlet  was not in existence a t  the 
time the grant  was issued, i t  having been opened by a storm in 1857. 

"(11) I n  addition to claiming under the Sneeden Grant, the plaintiff 
further claims to have acquired title by mesnP col reyances from Q. B. 
Snipes, Trustee, to that  portion of the locus in quo  cescribed as follows : 

" 'Beginning a t  a stake near the highwater line of the Sound, said stake 
being located south 80 deg. 30' west 120 feet from the intersection of the 
eastern line of Lumina Avenue with the southern line of Mallard Street 
('said Mallard Street being in a development known as S o r t h  Shores, and 
located near the North end of UTrightsville Beach) ; thence from the be- 
ginning south 80 deg. 30' west 1530 feet to a stake located 300 feet west- 
wardly, as measured parallel with Salisbury Street, from the end of the 
concrete bulkhead, and also 62 feet northwardly as measured parallel 
with Lumina Avenue from a westerly extension of the northern line of 
Salisbury Street;  thence north 9 deg. and 30' west 530 feet to a stake in 
the Parmele-Wright Southern l ine;  thence north 82 deg. and 30' east 
along the said Parmele-Wright line 1150 feet to a :$take; thence continu- 
ing along the Parmele-Wright line south 76 deg. anti 30' east 600 feet to a 
stake near the highwater mark of the Sound; thence south 25 deg. west 
310 feet to the beginning, the same containing 17.:; acres, more or less;' 
and designated by the letters 'A' through 'E' on the map hereto attached, 
the said Q. B. Snipes, Trustee, having a deed executed by the State of 
North Carolina and the Nor th  Carolina State Board of Education on the 
3 ls t  day  of October, 1944, which purports to conre) said tract. 

"(12) The plaintiff contends that  the defendant should be required to 
purchase under their contract, for that  they are the owners in fee simple 
of the locus in quo, and that  the public generally, and that  land owners 
lo the north and south of the locus in particular, have no right, title or  
interest, r iparian or otherwise, in said lands; and that  by virtue of their 
ownership of said land they have the lawful right co construct the above 
mentioned canal and fill in the abore mentioned 1:inds so that the same 
will be abore the level of the waters of Tr ightsr i l le  Sound. 

"(13) The defendant contends that  the title of the plaintiff to the land 
described in paragraph (2 )  hereof is not good because all of the land a t  
high tide is covered by the waters of Banks Channel, a navigable stream. 

"(14) I t  is agreed that  if the title to the entire tract described in para- 
graph (2 )  hereof is good that  the defendant will fully comply with said 
contract and pay to the plaintiff the sum of $7,6213.00, upon delivery to 
him of good and sufficient deed executed by the lllaintiff; it  is further 
agreed that  if the title to the tract described in paragraph (11) is good, 
the defendant will pay that  proportion of the $7,626.00 which the tract 
described in paragraph (11) bears to  the tract dcwribed in paragraph 
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(2) ,  upon delivery to him of good and sufficient deed executed by the 
plaintiff. 

"(15) Plaintiff and defendant agree that  this cause may be heard in 
term or out of term, and in the county or out of the county, by either the 
Resident Judge of the Eighth Judicial District or by the Judge Presiding 
over the courts of said District." 

When the matter came on for hearing before the resident judge of the 
Eighth Judicial District, the court entered judgment in which i t  is stated 
that the court finds that the questions presented a re :  

"I. I s  the plaintiff the owner of the land described in paragraph 2 of 
the agreed statement of facts? 

"2. I f  the plaintiff is not the owner of all the land described in para- 
graph 2 of the agreed statement of fact, is it  the owner of that  portion of 
said land which is described in paragraph 11 of the agreed statement of 
facts ? 

"3. Can the plaintiff conrey all or any portion of the lands described 
in paragraph 2 of the agreed statement of facts to B. J. Parmele in fee 
simple, under the agreement between the parties hereto dated Ju ly  2, 
1951 2" and that  "The answer to each of the above said questions is 'Yes,' 
except that the slough known as 'Sunset Lagoon7 and the slough running 
from Banks Channel along the northerly and northeasterly end of Harbor 
Island, and on to the Inland Waterway, are parts of a navigable stream 
and free passage orer said sloughs shall not be obstructed. Upon the 
Court's ruling, in reference to the above mentioned Sunset Lagoon and 
slough, i t  was stipulated and agreed between the parties hereto that  the 
northern line of Sunset Lagoon should be the lines designated as X-Y-Z, 
and that  the width of the slough running northwestwardly along Harbor 
Island and southwest of the locus i n  quo shall not be less than 200 feet 
a t  low water." 

And then the court "ORDERED, ,IDJUDGED A N D  DECREED that the plain- 
tiff, Resort Development Company, is the owner in fee simple and can 
convey good title to the lands described in paragraph 2 of the agreed 
statement of facts, but it is further ordered, adjudged and decreed that  the 
northern lines of Sunset Lagoon shall not be moved south of the lines 
designated X-Y-Z on the map, nor shall the width of the slough running 
northwardly along the eastern side of Harbor Island be made a width of 
less than 200 feet." 

To the signing of the foregoing judgment defendant excepted, and 
appeals to Supreme Court, and assigns error. 

Carr .(e- Swnils for p l n i n t i f ,  appellee. 
K e l l u m  .& Humphrey f o r  de fendan t ,  appel lant .  
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WINBORNE, J. The assignment of error, based upon exception to the 
signing of the judgment from which this appeal is taken, presents for 
decision one question : Do the facts shown in the agreed statement of facts 
on which this controversy without action is predicated, support the judg- 
ment rendered? Culbreth v. Britt Corp., 231 N.C. 76, 56 S.E. 2d 15;  
Ilulce v. Campbell, 233 N.C. 262, 63 S.E. 2d 255; I n  r e  Hall, post, 697, 
and cases cited therein. 

While a similar factual situation does not seem to have been presented 
to this Court, we hold that, in the light of pertinent statutes, the common 
law, decisions of this Court of kindred character, and general principles 
relating to navigable waters, the agreed facts do not support the judg- 
ment, and that error is made to appear. Decision on the first two of the 
three questions stated in the judgment are the determinative factors. 

The answer to first question: "Is the plaintiff the owner of the land 
described in paragraph 2 of the agreed statement of facts?" pivots on the 
answer to the fundamental question as to whether on 3 December, 1841, 
at  the time Grant 1649 was issued to Stephen Sneeden, the land therein 
described, the locus i n  quo, covered by navigable waters, mas the subject of 
entry by, and grant to a private citizen. 

I n  this connection it is appropriate to note that the Revised Statutes 
of North Carolina (1836) then in effect provided in Chapter 22, Sec. 1, 
that ",411 such parts of the common law, as were heretofore in force and 
use within this State, or so much of the said conimon law as is not destruc- 
tive of, or repugnant to, or inconsistent with, the freedom and independ- 
ence of this State, and the form of government therein established, and 
which has not been otherwise provided for in the whole or in part, not 
abrogated, repealed, or become obsolete, are hereby declared to be in full 
force within this State." 

Previously the General Assembly of Korth Carolina, beginning in 1711, 
had enacted statutes declaring that "the common law is, and shall be in 
force in this government." See Laws of X. C. 171.1, Chap. 1, Sec. 111 
(Published in VoI. 25 The State Records of North Carolina by Clark), 
Laws of N. C. 1715, Chap. 31, Sec. VI,  Laws of N. C. 1715, Chap. 66, 
Sec. V I I I ,  Laws of N. C. 1749, Chap. 1, Sec. VI ,  Laws of 1777 (First 
Session) Chap. 25, Laws of 1777 (Second Session) Chap. XIV, Sec. 11, 
Laws of N. C. 1778 (First  Session) Chap. V, Sec. [I. 

Too, it is pertinent to ascertain what are navigable waters both at  
common law, and under the laws of this State. While much has been 
written on the subject, it seems clear that by the rule of the common law, 
adopted in England, navigable waters are distinguishable from others by 
the ebbing and flowing of the tides, that is, the ebb and flow of the tide 
was the test of a navigable stream. Hatfield v. Grimsted, 29 N.C. 139; 
Ifodges v. Il'illinms, 95 N.C. 331; Bond v. Wool, 107 N.C. 139, 12 S.E. 
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281. And i t  is said that  for a time our courts adhered to that  definition 
of the common law. Bu t  "the rule now most generally adopted, and that  
which seems best fitted to our domestic condition, is that  all water courses 
are regarded as navigable in law that  are navigable in fact," Douglas, J., 
in S. v. Baum, 128 N.C. 600, 38 S.E. 900. See also V7ilson v. Forbes, 
13  N.C. 30;  Collins v. Benbury, 25 N.C. 277; s.c., on rehearing, 27 N.C. 
118; Fagan v. Armistead, 33 N.C. 433; S. v. Dibble, 49 S .C .  108;  S. v. 
Glen, 52 N.C. 321; S. v. Tarrows Island Club, 100 N.C. 477, 5 S.E. 411; 
8. v. Eason, 114 N.C. 787, 19 S.E. 88;  M f g .  Co. v. R. R., 117 N.C. 579, 
23 S.E. 43 ;  Land Co. v. Holel, 132 N.C. 517, 44 S.E. 39 ;  S .  v. Twi- 
ford, 136 N.C. 603, 48 S.E. 586. 

I n  the cases of Collins v. Benbury, supra, the headnotes epitomizing 
the opinions of the Court are to the effect that  what is a navigable stream 
in this State does not depend upon the common law rule, but that  waters, 
which are sufficient in fact to  afford a common passage for people in sea 
vessels, are to be taken as navigable; that  is, that  all waters which are 
actually navigable for sea vessels are to be considered navigable waters 
under the laws of this State. 

Tested by these rules the land in question is covered by waters which 
come within the common law tidal rule, and the rule of navigability in 
fact applied in North Carolina. 

Moreover, as stated in S. v. Baum, supm,  under the common law of 
England, streams, distinguishable as navigable waters, were said to be 
publici juris, that  is, of public right,-owned by the public and not by 
any private person,-such common property that  "anyone can make use 
of i t  who likes." Black's Law Dictionary. And, hence, land covered 
by navigable waters could not be granted. S. v. Baum, supra. 

And on the other hand, decisions of this Court hold that  waters navi- 
gable in  fact are navigable in law, and to that  extent and for that  pur- 
pose are publici juris-of public right. 8. v. Ararrows Island Club, supm. 

I n  this connection, i t  appears that  in the case of T u f u m  P .  Sawyer, 
9 N.C. 226, involving a grant  from the State, bearing date 21 June,  1819, 
conveying certain land in Currituck County, near Currituck Inlet, this 
Court, in opinion by Henderson, J., declared that  "Lands covered by 
navigable waters are not subject to entry under the entry law of 1777, 
not by any express prohibition in that  art,  but being necessary for public 
purposes as common highways for the convenience of all, they are fairly 
presumed not to have been within the intention of the Legislature." 

But in the Revised Statutes of North Carolina (1836), Chap. 42, 
entitled ('An act concerning entries and grants of land," the Legislature 
provided, in Section 1, '(That all vacant and unappropriated lands be- 
longing to this State shall be subject to entry in the manner herein pro- 
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vided except in the cases hereinafter mentioned . . ." (not pertinent 
here), but omitted any reference to the provisions of the Act of 1777. 

And thereafter the Legislature a t  its 1846-47 smsion passed an  act, 
Laws of 1846-47, Chapter 36, in which it is declared "That it shall not be 
lawful to enter any land covered by any navigable sound, river or creek; 
and that  entries of land lying on any navigable waler, shall be surveyed 
in such mnnner, that the water form one side of the survey, and the land 
be laid off back from the water." 

And the Legislature, a t  its 1854-55 session enacted a statute, Chapter 
18, Section 1, that  "all vacant and unappropriated lands, belonging to the 
State, shall be subject to entry by any citizen thereof, in the manner here- 
inafter provided, except: (1 )  Lands covered by navigable water, and 
others not here pertinent. This last statute has been re-enacted in The 
Code as Section 2751 ; Revisal 1693, C.S. 7540, nou G.S. 146-1. 

And in Haff ield v. Grimsted,  supra, an appeal from Currituck County, 
a t  Spring Term, 1846, and involving two grants, d,ited in 1839, located 
so as to take in a small quantity of the marshes a t  the banks, and then 
run out with the channel about 11/? miles into the Sound, the trial court 
held that  the Sound was not the subject of entry. This Court, in opinion 
by Ruffin, C. J., wrote as follows : "His Honor probably founded his opin- 
ion that  the grants to the plaintiff were void upon Laws 1715, Rev. Code 
6, Sec. 3, and of 1777, Ch. 114, Sec. 10, which directed how land lying on 
a navigable water should be entered and surveyed, not adverting to the 
circumstance that  those provisions werta not in forte in 1839, when the 
grants wert issued. Whether the locus in quo would have been the sub- 
ject of entry or not, under those acts, it is not material to inquire; for 
the Revised Statutes, Ch. 42, omits the acts under vonsideration, and so 
left the matter at  common law. Kow, at  common law this land could 
clearly be granted by the sovereign, for this case does not state any regular 
flood and ebb of the tide in Currituck Sound since the closing of the inlet. 
The omission in the act of 1836 has been supplied by an act a t  the late 
session of the Assembly which re-enacts those parts of the acts of 1715 
and 1777; but while they were dormant, and the c3mmon law alone in 
force, the grants to the plaintif?' were valid." 

And in W a r d  v. Wil l i s ,  51 N.C. 183, involving boundaries of the town 
of Beaufort as contained in its charter, I luft in, J. ,  adverting to the 
above statutes, and cases, had this to say: "The Acts of 1715 and 1777, 
in regulating entries and surveys on which to found a grant, provided 
that land lying on any navigable water should be r,urveyed so that  the 
water should form one side of the survey, whether the water was the sea 
or a bay, creek or river. I n  T a t u m  v. Sawyer ,  supva, Judge Renderson 
intimated that  those provisions could not be considerld as prohibiting the 
entry of land covered by navigable waters, but said, nevertheless, that it 
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was not subject to entry, because, being necessary for public purposes as 
common highways, i t  was to be presumed not to have been within the 
intention. I t  happened, however, that  in the revisal of 1836 those parts 
of the previous acts were omitted, and therefore the Court felt bound to 
hold in Hatf ie ld  v. Grimsted, 29 N.C. 139, that  entries of land in Curri- 
tuck Sound were good, after i t  ceased to  have a tide or be navigable by 
reason of the closing of the inlet, or rather of such parts of the sound as 
were frequently not covered by water." 

I n  the light of these decisions we are constrained to hold that  the pro- 
visions of the Revised Statutes (1836), Chapter 42, Sec. 1, did not have 
the effect of abrogating, or repealing the common law rule that  navigable 
waters were then publici juris, and hence not subject to entry and grant. 

The answer to the second question: "If the plaintiff is not the owner 
of all the land described in  paragraph 2 of the agreed statement of facts, 
is i t  the owner of that  portion of said land which is described in  para- 
graph 11 of the agreed statement of facts?" is found in the fact that  that  
portion of the l o ~ m  in quo, described in paragraph 11 is covered by navi- 
gable waters, and is not swamp lands within the meaning of G.S. 146-4. 
Hence, the North Carolina Board of Education was not vested with 
authority to  convey it. The cases relied upon by appellees are distin- 
guishable in  factual situation. 

The judgment below is 
Reversed. 

IN THE MATTER OF:  GUARDIANSHIP OF JAMES BRYANT HALL, IKFAKT; 
BEATRICE HIATT FAGAN AND HUSBAND, LEO FRANK FAGAN, A N D  

LACY BRYANT HALL, SR., RESPONDENT. 

(Filed 11 June, 1952.) 

1. Appeal and Error 3 6 c  (2) -  

An exception to the judgment or the signing of the judgment presents 
for decision the sole question whether the facts found support the judg- 
ment. 

2. Guardian and Ward 5 3- 
The clerk of the Superior Court in the county in which an infant resides 

has jurisdiction to appoint a guardian for such infant. G.S. 33-1. 

3. Domicile 5 3- 
An unemancipated infant cannot select or change his domicile. 

4. Same- 
A legitimate child a t  birth takes the domicile of its father, and its domi- 

cile so continues after the death of its father until its domicile is legally 
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changed. As to whether its surviving mother upon remarriage may change 
the domicile of the child by changing her own domicile, quaere? G.S. 33-3. 

5. Same- 
Where the mother and father of an infant both die and its paternal 

grandfather takes the child to his home and actually stands in loco 
parentie, such grandfather is the natural guardian, and his domicile deter- 
mines that of the child. 

6. Domicile S 2-- 
As a general rule, an adult student does not acquire a legal domicile a t  

the educational institution where he resides with the ultimate intention of 
returning to his home. 

7. Guardian and Ward 8 8: Domicile &Domicile c ~ f  natural guardian of 
orphan is its domicile. 

The parents and grandparents of the child in question resided in Ala- 
lnance County. Upon the death of the child's father the child and its 
mother resided with the child's paternal grandparents. The mother of the 
child later remarried. Upon the death of its mothor the child was taken 
to the home of its paternal grandparents in Alamance County and resided 
with them. Held: Irrespective of any change in rt~sidence by the child's 
mother during the period of her second marriage, upon her death the domi- 
cile of its grandfather became the child's domicile, and the clerk of the 
Superior Court of Alamance County had jurisdiction to appoint such grand- 
father the guardian of the person of the child. Later order of such clerk 
striking out the appointment for want of jurisdiction was erroneous, and 
order of the clerk of another county appointing the child's maternal aunt 
its guardian is void. 

There may be separate appointments of guardian of the person and of 
the estate of an orphan. G.S. 33-6. 

APPEAL by Beatrice Hia t t  Fagan and husband, Leo F rank  Fagan, from 
Ca,rr, Resident Judge, i n  Chambers, 2 April, 1952, ALAMANCE. 

Proceedings before Clerks of Superior Court of Alamance County, and 
of Orange County, respectively, relating to guardianship of the person of 
James Bryant Hall, Infant ,  heard by the Honorable Leo Carr, Resident 
Judge of the Tenth Judicial District, upon appeals from the respective 
orders of said Clerks. 

The record discloses these uncontroverted facts : 
I. James Bryant Hal l  was born 25 March, 1944, of the marriage of 

Lacy Bryant Hall, Jr.,  and his wife Katherine Louise Hia t t  Hall. H i s  
father, Lacy Bryant Hall, Jr., resident of Alamance County, Nor th  
Carolina, was killed on or about 2 September, 1944, while i n  the Armed 
Forces of the United States during World W a r  11, Thereafter on 12 
April, 1947, his mother, Katherine Louise Hia t t  Hall, married Robert 
Leon Kirkland. She died on 15 June ,  1951. 
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11. Thereafter on 16 July, 1951, Lacy Bryant Hall, Sr., paternal 
grandfather of James Bryant Hall, and with whom he mas then residing 
in Alamance County, North Carolina, applied to the Clerk of Superior 
Court of said county for appointment, and was appointed, as guardian of 
the person of James Bryant Hall. 

111. On 25 October, 1951, Beatrice Hiatt  Fagan, maternal aunt of 
James Bryant Hall, and her husband, Leo Frank Fagan, residents of 
Guilford County, North Carolina, applied to the Clerk of Superior Court 
of Orange County, North Carolina, for appointment of them as guardians 
of the person of James Bryant Hall. I n  respect to this application, Lacy 
Bryant Hall, Sr., and his wife appeared, and moved for its dismissal for 
lack of jurisdiction in the Clerk of Supsrior Court of Orange County in 
the premises. Nevertheless, the application was granted by the Assistant 
Clerk, and in accordance therewith an order was entered by him on 
28 November, 1951. 

To this order Lacy Bryant Hall, Sr., and his wife excepted, and ap- 
pealed to the Superior Court. 

IV. Thereafter, and pending the said appeal, by petition sworn to 
5 February, 1952, Beatrice Hiatt  Fagan and Leo Frank Fagan petitioned 
the Clerk of Superior Court of Alamance County, and moved that the 
order of 16  July, 1951, appointing Lacy Bryant Hall, Sr., as guardian 
of the person of James Bryant Hall, be vacated and declared void, upon 
the ground that the Clerk of Superior Court of Alamance County had no 
jurisdiction in the matter. Lacy Bryant Hall, Sr., appeared and resisted 
the motion. However, the Clerk entered an order on I1 February, 1952, 
vacating and declaring void his order of 16 July, 1951. Lacy Bryant 
Hall, Sr., objected thereto and appealed to Superior Court. 

V. These appeals, as above set forth, that is, (1)  from the order dated 
28 November, 1951, entered by the Assistant Clerk of Superior Court of 
Orange County, and (2)  from the order, dated 11 February, 1952, entered 
by the Clerk of Superior Court of Alamance County, came on for hearing 
before the Resident Judge of the Tenth Judicial District, and by consent 
of the parties the appeals were consolidated for hearing, and were heard 
on 16 February, 1952, at the courthouse in Graham, North Carolina, 
when and where Lacy Bryant Hall, Sr., was present with his counsel, and 
Beatrice Hiatt  Fagan and husband, Leo Frank Fagan, were present with 
their counsel, and "upon the pleadings, the admission of the parties, and 
the evidence introduced at the hearing," the court found facts, in addition 
to those uncontroverted as above stated, substantially these: 

1. Lacy Bryant Hall, Jr., father of James Bryant Hall, was a resident 
of Alamance County, North Carolina, all of his life and enlisted in the 
Armed Forces of the United States from said county; that the parents of 
Lacy Bryant Hall, Jr., have been residents of said county for many years; 
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that Katherine Hiatt  Hall, mother of James Brysnt Hall, before her 
marriage to Lacy Bryant Hall, Jr., and a t  the time of his death, was a 
resident of Alamance County, and her parents were residents of said 
county, and that after the death of Lacy Bryant Hall, Jr., his wife, 
Katherine Hiatt  Hall and her child, James Bryant Hall, resided with 
the parents of Lacy Bryant Hall, Jr., to wit: Lacy Bryant Hall, Sr., and 
wife, until Katherine Hiatt  Hall  remarried. 

2. That after the marriage of Katherine Hiatt  Hall and Robert Leon 
Kirkland, 12 April, 1947, they resided in Alamance County until the 
fall of 1947, when they moved to Durham County where Kirkland en- 
gaged in a business enterprise, and they resided the1.e until shortly after 
Christmas, 1949; that the Kirklands then moved to Chapel Hill, Orange 
County, for the purpose of permitting Kirkland to matriculate as a stu- 
dent at  the University of North Carolina, and he registered as such 
student, and this was his only purpose for living in C'hapel Hill, and they 
lived there until June, 1951; that he and she voted in Durham County 
in the primary election of 1950; that on 25 October, 1950, by and with 
their consent, the Security National Bank of Greensboro, Guilford 
County, North Carolina, was appointed by Clerk of Superior Court of 
Orange County as guardian of the property of James Bryant Hal l ;  that 
they, the Kirklands, voted in Durham County in thl. general election in 
November, 1950; that in January, 1951, they listed for taxation in 
Orange County such personal property as he had in Chapel Hill ;  and 
that James Bryant Hall resided with his mother and step-father from 
date of their marriage until her death. 

3. That shortly after the death of Katherine Hiatt  Hall Kirkland, 
15 June, 1951, James Bryant Hall was taken to the home of his aunt, 
Beatrice Hiatt Fagan and her husband, Leo Frank F,lgan, in Greensboro, 
Guilford County, and, within a few days, was taken 11y them to the home 
of his grandparents, Lacy Bryant Hall, Sr., and his wife, in Burlington, 
Alamance County; and that there was some discusfiion as to where he 
should reside,-Beatrice Hiatt  Fagan indicating a desire that he stay 
with his grandparents during the summertime and reside with her in the 
wintertime,--that such was the request of his mother, and the grand- 
father stating that there should be some definite policy adopted in respect 
to the residence of the child-that his son Lacy Bryant Hall, Jr., had 
requested that if anything happened to him he would expect his father to 
look after his child. 

4. That when Lacy Bryant Hall, Sr., mas appointed guardian 16 July, 
1951, as above stated, by Clerk of Superior Court of Alamance County, 
James Bryant Hall was in the home of his grandparents, Lacy Bryant 
Hall, Sr., and wife in Alamance County; that he was living with his 
grandfather on 28 November, 1951, when Beatrice Hiatt  Fagan and her 
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husband, Leo Frank Fagan, applied to and were appointed guardians of 
him by order of Assistant Clerk of Superior Court of Orange County; 
and that at  that time the order of the Clerk of Superior Court of Ala- 
mance County appointing Lacy Bryant Hall, Sr., guardian, as above 
stated, was in full force and effect and he was acting as such guardian. 

5. That at the time the orders of Clerk of Superior Court of Alamance 
County, and the order of Assistant Clerk of Superior Court of Orange 
County were entered the grandparents of James Bryant Hall were his 
next of kin; that his paternal grandparents were residents of Alamance 
County, as was his maternal grandfather,-his only maternal grand- 
parent; that the maternal grandfather was not then, and is not now, in 
position to give the child a satisfactory and comfortable home; that if 
the child lives with any of his maternal relatives i t  will be necessary for 
him to live with one of his aunts, Mrs. Beatrice Hiatt  Fagan, in Greens- 
boro, whose home is a fit and proper place in which the child can reside; 
and that his paternal grandparents, Lacy Bryant Hall, Sr., and his wife 
have a comfortable home in Burlington, Alamance County, wherein the 
child can reside, and it is for his best interest that he remain in the care 
and custody of his paternal grandparents the greater part of the time. 

6. That the child, James Bryant Hall, has an estate that comes in the 
form of government benefits paid to him by reason of the fact that his 
father was killed in the military service of the United States, and it is 
held by the Security National Bank of Greensboro, Guilford County, 
N. C., under the order of Clerk of Superior Court of Orange County, 
appointing it as guardian of his estate. 

Upon the foregoing facts, the court, being of opinion that the Clerk of 
Superior Court of Alamance County had jurisdiction to enter the ordel 
of 16 July, 1951, appointing the grandfather, Lacy Bryant Hall, fir., 
guardian of the person of James Bryant Hall, and that said order should 
remain in full force and effect, ordered and adjudged that the order of 
the Clerk of Superior Court of Alamance County, bearing date 11 Feb- 
ruary, 1952, vacating his order of 1 6  July, 1951, be declared null and 
void; that the order of the Assistant Clerk of Superior Court of Orange 
County appointing Beatrice Hiatt  Fagan and husband, Leo Frank Fagan, 
guardians of the person of James Bryant Hall, bearing date 28 Novem- 
ber, 1951, be declared null and void; and that the order of the Clerk of 
Superior Court of Alamance County, bearing date 16 July, 1951, ap- 
pointing Lacy Bryant Hall, Sr., guardian of the person of James Bryant 
Hall be declared valid and in full force and effect, and that Lacy Bryant 
Hall, Sr., be and he is adjudged to be the lawful guardian of the person 
of the infant James Bryant Hall. 

"Appeal Entries: To the entry of the foregoing judgment, Beatrice 
Hiatt  Fagan and husband, Leo Frank Fagan, object, and move that the 
same be set aside. Motion denied, and said parties except. 



702 I N  T H E  SUPREME COURT. [235 

"To the foregoing judgment Beatrice Hiatt  Fagam and husband, Leo 
Frank Fagan, except and give notice of appeal therefrom to the Supreme 
Court . . ." Pursuant thereto appeal is perfected, and error is assigned. 

Falk, Carruthers & Roth for petitiqners, appellants. 
Barnie P. Jones for respondent, appellee. 

WIN~ORNE, J. Exceptions to the judgment, and to the entry of it, 
assigned as error on this appeal, present for decision one question : Do 
the facts found by the judge below support the judgment? Culbreth v. 
Britt Corp., 231 N.C. 76, 56 S.E. 2d 15, and cases there cited. See also 
Duke v. Campbell, 233 N.C. 262, 63 S.E. 2d 555, an3 cases cited. 

While a similar factual situation does not seem to have been presented 
to this Court, we hold that in the light of pertinent siatutes and decisions 
of this and other courts, and of general principles of law applicable 
thereto, the facts found by the judge do support the judgment, and that 
error is not made to appear. 

Provision is made by statute in this State for the appointment of 
guardians for infants, and the clerks of Superior Courts within their 
respective counties have full power to appoint guardians in all cases of 
infants who reside in such county. G.S. 33-1. ,4nd I he word "reside" as 
used in the statute relating to the appointment of guardians has been 
construed to mean the domicil'k of the infant. 25 Am. Jur .  p. 22, Guarcl- 
ian and Ward, Sec. 25. 39 C.J.S. p. 21, Guardian and Ward, Sec. 10. 
Compare Roanolce Rapids v. Patterson. 184 N.C. 135, 113 S.E. 603; 
Thayer v. Thayer, 187 N.C. 573, 122 S.E. 307; Owens v. Chaplin, 228 
N.C. 705,47 S.E. 2d 12. 

On the subject of Domicil, The Conflict of Laws, by Joseph H. Beale, 
Vo1. 1, Chapter 2, declares that every person must have a domicile of 
origin ; that this domicile comes into being as soon as the child becomes a t  
birth an independent person; that this domicile is retained until it is 
changed in accordance with law; and that there can be no change of 
domicile without an intention to acquire the new dwelling as a home, or 
as it is often phrased, without animus manendi. Hence "an unemanci- 
pated infant, being sui non juris, cannot of his own volition select, acquire, 
or change his domicile." Thayer v. Thaycr, supra; Duke v. Johnston, 
211 N.C. 171,189 S.E. 504; I n  re Blalock, 233 N.C. 493, 64 S.E. 2d 848 ; 
Allman v. Register, 233 N.C. 531, 64 S.E. 2d 861. 

'The father is the natural guardian of his child. I n  re TenHoopen, 202 
N.C. 223, 162 S.E. 619. And a legitimate child, whose father is alive, 
takes at  birth, and continues during minority, the domicile of his father, 
-following it as it changes. Upon the death of the father his domicile 
at death continues to be the domicile of his minor child until the domicile 
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of such child is legally changed. Beale on The  Conflict of Laws, Vol. 1, 
pp. 210 and 217. Domicil Secs. 30.1 and 36.2. T h a y e r  v. T h a y e r ,  supra.  

Moreover, i n  this State i t  is provided by statute, G.S. 33-3, that  in 
case of the death of the father of an  infant, the mother of such child, 
surviving the father, inlmediately becomes "the natural guardian of the 
child to the same extent and in the same manner, plight and condition as 
the father would be if living": and that  "the mother in such case shall - ,  

have all the powers, rights and privileges, and be subject to all the duties 
and obligations of a natural guardian," but that  "this shall not be con- 
strued as abridging the powers of the courts over minors and their estates 
and over the appointment of guardians." 

And the text writers say that on the death of the father, the domicile 
of an  infant follows that  of its mother during her widowhood, and ordi- 
narily may be changed by the mother in changing her own. I t  is also 
held that the domicile of an infant  will not follow that  of its mother after 
her  remarriage, since by remarrying her domicile is again fixed by that  
of her husband. And "there is, however, authority to the effect that  a 
widow does not, by remarrying, lose her power to change the domicile of 
her children by a former marriage," and that  "she may change their 
domicile in the same manner as she might have done prior to her remar- 
riage." 17  Bm. Ju r .  625-628. Domicil Sections 57, 62, 63. But  see 
L a m a r  c. M ~ C O U  (1884), 112 U.S. 452, 5 S. Ct. 221,28 L. Ed.  751, rehear- 
ing  denied, 114 U.S. 218, 5 S. Ct. 857, 29 L. Ed. 94. 

I n  this case, L a m a r  u. Micou, this headnote e~i tomizes  the opinion of 
the Court:  "The widow of a citizen of one State does not, by remarrying 
again and taking the infant children of the first husband from that  State 
to live with her a t  the home of the second husband in another State, 
change the domicile of the children." 

However. the authorities seem to be agreed that on the death of both - 
parents the domicile last derived from the parents, or either of them, 
continues to be the domicile of the infant, during minority, until i t  is 
legally changed. But  that a guardian by nature may change the domicile 
of such infant. And within this rule, a grandfather or grandmother, 
when next of kin, is a guardian by nature, who may change the infant's 
domicile after the parents7 death;  and that  "by taking up his residence 
with his grandfather, or, if the grandfather is dead, with his grandmother, 
the orphan may in that  way acquire the domicile of the grandparent." 
I n  Beale on Conflict of Laws, Vol. 1, p. 222 Domicil Sec. 39.1, it is held 
that  "When both parents of a minor child are dead, and no legal guard- 
ian  of the person has been appointed, the grandparent, who takes the 
child to his home and actually stands in loco purentis to the child becomes 
the natural  guardian, aud the domicile of the grandparent thereupon 
becomes the domicile of the child . . ." 
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However, "it would seem that the doctrine of natural guardianship has 
never been extended to uncle or aunt when they stand as next of kin to 
the minor." 17 Am. Jur., 627, Domicil Sec. 64. See a.lso Lamar v. Micou, 
supra. 

Indeed, on the rehearing of the case, Lamar v. Micou, the opinion of 
the Court expressed in this headnote is pertinent to case in hand: "In- 
fants having domicile in one State, who after the death of both parents 
take up their residence at  the home of their paternd grandmother and 
next of kin in another State, acquire her domicile." 

Furthermore, in the case of In  re Martin, 185 N.C1. 472, 117 S.E. 561, 
this Court in opinion by Stacy, J., said: Domicile is a question of fact 
and intention. Hence to effect a change of domicile there must be an 
actual abandonment of the first domicile, coupled w ~ t h  an intention not 
to return to it, and there must be a new domicile acquired by actual resi- 
dence at another place, or within another jurisdiction, coupled with an 
intention of making the last acquired residence a permanent home." See 
cases there cited. Also, I n  re Finlayso.n, 206 N.C. 362, 173 S.E. 902; 
Owens v. Chaplin, supra. 

And, in keeping with this principle, and as a general rule, a student, 
although an adult, does not acquire a legal domicille at  an educational 
institution where he resides with the ultimate intention of returning to 
his original home. 28 C.J.S. p. 28, Domicile 12 (g) 3. 

I n  the light of these principles, and of the findings of fact that both 
parents of the infant James Bryant Hall are dead, that his grandparents, 
paternal and maternal, next of kin to him, reside in Alamance County, 
and that after the death of his mother, the father having predeceased her, 
he was taken to the home of his paternal grandparents in Alamance 
County, and resided with them, we hold that regardless of what thereto- 
fore may have been his domicile, such grandfather became, and is, his 
guardian by nature, and the domicile of his grandfather then became his 
domicile. Hence, the Clerk of Superior Court of Alsmance County had 
jurisdiction of him at time the order of 16 July, 1951, appointing Lacy 
Bryant Hall, Sr., as his guardian was made. Therefore, the rulings of 
the judge below legally follow. 

And it may be noted that it is provided by statute 13.5. 33-6 that there 
may be separate appointments of guardian for the person and for the 
estate of an orphan. 

The judgment below is 
Affirmed. 
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FRED C. HILL v. CAROLINA FREIGHT CARRIERS CORPORATION. 

(Filed 11 June, 1952.) 
1. Courts § 15- 

In  an action instituted in this State to recover damages resulting from 
a collision which occurred in another state, the substantive law of such 
other state controls. 

2. Carriers 3 5: Master and  Servant § 4a:  Automobiles § 2 4 b  
Under a "trip lease agreement" for the operation of a vehicle under the 

franchise and license plates of lessee in fulfillment of lessee's contracts for 
transportation of freight in interstate commerce, held in those instances 
in which the lessor owner elects to drive the vehicle himself, he is an 
employee of the franchise carrier in regard to the consignor, the consignee, 
and third parties generally, and also in regard to the franchise carrier a s  
fa r  a s  his personal operation of the vehicle is concerned, but in regard to 
damage to his vehicle he is a bailor operating under a contract which 
makes him a n  independent contractor. 

3. Automobiles § 24b: Master and Servant 9 1 9 -  
In  a n  action by the owner-lessor of a vehicle under a "trip lease agree- 

ment" in interstate commerce to recover for damages to his vehicle from 
a collision caused by the negligence of the driver of another vehicle of the 
franchise carrier, held the fellow servant doctrine has no application and 
cannot constitute a defense. 

4. Same: Carriers § 5: Indemnity 5 2a- 
A provision in a "trip lease agreement" of a vehicle for a trip in inter- 

state coninlerce that  lessor-owner should assume all loss through fire, 
theft, and collision to his vehicle, held no defense to a n  action by the lessor- 
owner to recover for damages to the vehicle caused by the negligence of 
an employee operating another vehicle of the franchise carrier. 

5. Indemnity 3 2a : Contracts § 7- 
A contract indemnifying a party for damage to property caused by negli- 

gence will be strictly construed, and will not indemnify him for dailtages 
caused by his own negligence or the negligence of his employees unless the 
language of the contract clearly indicates that the parties so intended, 
taking into consideration the circunlstances surrounding the parties and 
the object in view which induced them to make the agreement. 

6. Contracts § 7- 

Contracts which seek to exculpate one of the parties from liability for 
his own negligence a re  not farored by the l a w  and will be strictly con- 
strued against the party asserting it. 

7. Same- 
A common carrier cannot contract against its own negligence in the 

regular course of its business or in performing one of its duties of public 
service, and therefore provision in a "trip lease agreement" that lessee, a 
franchise carrier in interstate commerce, should not be liable for damage 
resulting to the vehicle through negligence cannot exculpate the carrier 
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from liability for such damage if caused by negligence of itself or one of its 
employees while transporting goods in interstate commerce. 

APPEAL by plaintiff from Xet t l e s ,  J., February Term, 1952, STANLY. 
Reversed. 

Civil action to recover compensation for damages to an automotive 
tractor heard on motion for judgment on the pleadings. 

Defendant is a common carrier of merchandise in interstate commerce 
under an I.C.C. franchise. I t  conducts a part of its business under trip- 
lease contracts with individual owners of tractors and trailers. On 12 
February, 1951, plaintiff entered into a contract with defendant under 
the terms of which he leased an automotive tractor owned by him to de- 
fendant. The contract contained the usual trip-lease contract provisions 
giving defendant control of the vehicle and its operation while used in 
transporting merchandise for defendant in conformity with the require- 
ments of the I.C.C. I n  particular i t  contained a provision as follows: 
"The party of the second part will bear the expense of all losses thru fire, 
theft & collision to said motor vehicle and Carolina Freight Carriers 
Corp. is not responsible for any of the above said losses." 

On the night of 24 February 1951, plaintiff was operating his tractor, 
to which was attached a trailer belonging to defendant, in a northerly 
direction on U. S. Highway 25 in the State of Georgia on a trip under 
his said contract. One Brown was at  the same time operating a tractor 
leased by defendant from its owner. A trailer belonging to defendant 
was attached. Brown was at  the time on a trip for defendant under a 
trip-lease contract. A third party was also operating a tractor-trailer . 
for defendant along with the other two. 

Plaintiff alleges that Brown was traveling to his rear;  that as he 
(plaintiff) approached and was rounding a curve, 13rown undertook to 
pass him at a time when an oncoming vehicle rendered it impossible to 
pass in safety; and that Brown drove his vehicle into and against plain- 
tiff's tractor, thereby forcing plaintiff off the road and inflicting substan- 
tial damage to his tractor. He also pleads special damages caused by the 
loss of the use of his tractor. Negligence is sufficiently alleged. 

The defendant, answering, admits the allegation!; in respect to the 
ownership and operation of the two tractor-trailers, denies the allegations 
of negligence and pleads as affirmative defenses (1) that plaintiff and 
Brown were fellow servants, and ( 2 )  plaintiff by h ~ s  contract assumed 
all responsibility for damages to his tractor caused by negligence and 
expressly agreed that defendant should not be responsible therefor. 

-4t the February Term, 1952, Stanly County Superior Court, defend- 
ant moved for judgment on the pleadings. The motion was allowed and 
judgment was entered dismissing the action. Plaintiff excepted and 
appealed. 
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D. A. Rendleman and Mor ton  & Wil l iams  for plaintiff appellant. 
D o n  A. Walser  for defendant appellee. 

BARNHILL, J. Defendant asserts two affirmative defenses, either one 
of which, if well founded, would, on the facts admitted in the pleadings, 
bar plaintiff's right to recover. This is true unless, as contended by plain- 
tiff, the master is not protected under the fellow servant doctrine against 
liability for damages to the personal property of his servant caused by 
the negligent act of a fellow servant committed in the course, and in the 
furtherance, of his master's business. This necessitates a discussion of 
both defenses to the end that we may answer the two questions posed for 
decision: (1)  Were the plaintiff and Brown, the operator of the truck 
which collided wtih plaintiff's tractor, fellow servants; and (2)  does the 
trip-lease contract between plaintiff and defendant, fairly and correctly 
construed, exculpate defendant from liability for damages proximately 
caused by one of its employees while about his master's business? 

The mishap out of which this action arose occurred in Georgia. Hence 
plaintiff seeks to enforce in the courts of this State a cause of action which 
arose in that State. His right of action depends upon and is controlled 
by the substantive law of that State. 

I n  Georgia the fellow servant doctrine has been reduced to statutory 
form. Georgia Code of 1933, sec. 66-304, provides: "Except in case of 
railroad companies, the master shall not be liable to one servant for inju- 
ries arising from the negligence or misconduct of other servants about 
the same business." . 

I n  interpreting and applying this statute, the Supreme Court of Geor- 
gia has expressly rejected the consociation or departmental limitation 
now engrafted on the doctrine by modern decisions and apparently ad- 
heres to the general rule as originally formulated. Georgia Coal & I r o n  
Co. v. Bradford,  62 S.E. 193 (Ga.) ; Holl iday v. Transp.  Co., 132 S.E. 
210 (Ga.). Therefore, we may concede, without deciding, that plaintiff, 
as operator of his tractor, and Brown were coemployees and, being co- 
employees, were fellow servants. 

The Georgia Code, sec. 66-302, further provides that :  "All contracts 
between master and servant, made in consideration of employment, 
whereby the master is exempted from liability to the servant arising from 
the negligence of the master or his servants, as such liability is fixed by 
law, shall be null and void, as against public policy." 

So then, if plaintiff and Brown were fellow servants, the exculpatory 
provisions in the contract are void and unenforceable. 

Thus it becomes essential to determine whether plaintiff's cause of 
action and the rights he now asserts arose out of the master-servant rela- 
tion. 
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The contract between plaintiff and defendant is 3f a hybrid nature. 
I t  is labeled ''Il TRIP LEASE AOREEMEXT." I n  form, in part  a t  least, it  
purports to create a bailment for hire. The  lessor is to "deliver" the 
leased vehicle to the lessee who "is to have exclusive possession and con- 
trol" for operation under his exclusive supervision. As actually per- 
formed by the parties in accord with some of its other terms, the leased 
vehicle remained in the custody of the lessor or owner and was to be oper- 
ated by him or by one of his own choosing, on a point-to-point trip, for  
a stipulated consideration. The  plaintiff was to make "deliveries and 
pick-ups according to CFCC dispatchers instructions from t r ip  to trip." 
He determined the number of helpers to be employed, he assumed respon- 
sibility for overloads, improper tags, the actual operation as to speed and 
the like, losses from fire, theft, or collision, and he was to be paid a per- 
t r ip  stipend for the use of his vehicle and driver. 

Hence, as between the plaintiff and the defendant, purely in  respect 
to their mutual contractual rights and liabilities, one to  the other, the 
owner of the vehicle occupied the position of independent contractor. 
Hayes  Q. Elon College, 224 N.C. 11, 29 S.E. 2d 137; Bass v. Wholesale 
Corp., 212 X.C. 252, 193 S.E. 1 ; Hudson  7,. Oil Co., 215 N.C. 422, 2 S.E. 
2d 26;  Beach v. X c L e a n ,  219 N.C. 521,14 S.E. 2d 515 ; C. S. v. T r u c k i n g  
Co,, 141 F. 2d 655. 

On the other hand, the vehicle was to be operated in interstate com- 
merce in furtherance of the business of the lessee as a franchise carrier 
of freight. I t  was to be operated under the franchise and license plates 
of the lessee in fulfillment of its contracts for transportation of freight i n  
interstate commerce. Therefore, the person who actually operated the 
vehicle (whether the owner or a third party hired hy him) was, as be- 
tween the franchise carrier and the consignor, the consignee, and third 
parties generally, a servant or employee of the defendant. This is t rue in 
fact for he transported cargoes in behalf of the franchise carrier and dealt 
with the consignors, consignees, and the public generslly as agent of the 
franchise carrier. Furthermore, public policy requirw it to be so held. 

-4s plaintiff elected to operate his own tractor, he was, as operator, a 
servant of defendant. B r o w n  u.  Truck Lines, 227 N.C. 299, 42 S.E. 2d 
71;  R o f h  2 % .  illcCord, 232 N.C. 675, 62 S.E. 2d 6 4 ,  Greyvan Lines v. 
Harrison,  156 F. 2d 412, affd. 331 US. 704, 91  L. Ed.  1757. 

That  is to say, the relation of independent contractor was created by 
the contract. The master-servant relation arose when plaintiff-in lieu 
of employing someone else--undertook to operate tht: tractor-trailer for  
defendant in fulfillment of his contract. One is entirely dependent upon, 
and the other is entirely independent of, the contract. 

The plaintiff's cause of action did not arise out of and does not rest 
upon the master-servant relation created when he became the operator of 
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the tractor he had "let" to defendant. H e  sues as owner of the tractor. 
I n  respect to this action he is i n  the same position he would have been 
had he employed some third party to operate the vehicle. H a d  he em- 
ployed someone else to operate the tractor, it  could not then have been 
said that  he was an  employee of defendant. H e  would have been nothing 
more than a bailor operating under a contract which made him an  inde- 
pendent contractor. Fo r  the purpose of determining the relative rights 
and liabilities of the parties involved in this litigation, that  is his status 
in this action. 

I t  follows that  the fellow servant doctrine has no application here and 
constitutes no valid defense to plaintiff's action. 

Brown, as operator of the vehicle which collided with plaintiff's tractor, 
was an employee of defendant. BTOZLW 2'. T r u c k  L ines ,  supra;  R o t h  21. 

X c C o r d ,  supra. Conceding that  his negligence proximately caused the 
damages to the tractor for which plaintiff seeks to recover, does the pro- 
vision in the contract that  plaintiff "will bear . . . all losses thru . . . 
collision to said motor vehicle" exculpate defendant and relieve him of 
all liability therefor? 

The question must be answered in the negative for two reasons: (1) 
the language used does not clearIy indicate that  the parties so intended ; 
and ( 2 )  if the parties so intended i t  would be contrary to established 
public policy to permit a common carrier to contract against liability for 
damages caused by the negligence of its own employees while engaged 
in operating its vehicles used in interstate commerce. 

I n  evaluating the force a i d  effect of the contract provision, it is essen- 
tial that we take into consideration the circumstances surrounding the 
parties and the object in view which induced the making of it. S locumb 
7%. R. R., 165 S . C .  338, 81  S.E. 335; Terminal  R. Asso. 1.. Rnls ton-Purina 
Co., 180 S.W. 2d 693; Elezwfor  Co.  r. Building Corp.,  63 N.E. 2d 411, 
affd. 70 N.E. 2d 604; Anno. I f 5  A.L.R. 30. 

The motivating reason why the parties stipulated that the owner should 
bear all damages caused by collision would seem to be clear. While "ex- 
clusive supervision and control" of the vehicle was vested in the defend- 
ant  for the purpose of meeting the rrquirements of the I.C.C., actual 
possession or custody thereof u-as retained by plaintiff. I t  was to  be oper- 
ated by one of his choosing and in the selection of whom defendant had 
no part. Immediate control and supervision as to  speed, manner of 
operation, hours of work, and the like necessarily remained with plaintiff. 
The tractor was to be operated on the public highways in interstate com- 
merce where want of due care on the part  of the operator selected by 
plaintiff or of some third party motorist might well produce damage to 
the vehicle. But  this does not warrant  the conclusion the parties intended 
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that plaintiff should assume responsibility for darrnges to the vehicle 
resulting from the negligence of defendant or its employees. 

Contracts which seek to exculpate one of the parties from liability for 
his own negligence are not favored by the law. Gulf Compress Co. v. 
Harrington,  119 S.W. 249; Warehouse Co. v. Munger,  77 P. 5. Hence 
i t  is a universal rule that such exculpatory clause I S  strictly construed 
against the party asserting it. Luedeke z!. R. Co., 231 N.W. 695, 71 
A.L.R. 912; Crew v. Bradstreet Co., 19 A. 500. I t  will never be so con- 
strued as to exempt the indemnitee from liability for his own negligence 
or the negligence of his employees in the absence of explicit language 
clearly indicating that such was the intent of the parties. Fisk T i r e  Co. 
v. Ho.od Coach Lines, 188 S.E. 57 (Ga.);  Griftiths z. Broderick, 182 P. 
2d 18, 175 A.L.R. 1 ;  Anno. 175 A.L.R. 30; E l e v a ~ o r  Co. v.  Building 
Corp., supra;  Gross 2). General I n v .  Co., 259 N.W. 557 ; Thompson-Star-  
r e f t  Co. v. Otis  Elevator Co., 2 N.E. 2d 35; P e r r y  v. Payne ,  66 A. 553, 
11 L.R.A. N.S. 1173, Anno. 11 L.R.A. 'N.S. 1174; 8 c h w a r f z  z.. Constr. 
Corp., 48 N.E. 2d 299 ; 38 A.J. 649, sec. 8 ; 42 C.J.S. 583. 

The language used in the contract does not explicitly exempt defendant 
from liability for damages to the tractor proximately caused by the negli- 
gence of one of its employees. Strictly construed it will not permit- 
indeed it repels-the conclusion the partim so intended. 

In view of our interpretation of the language used, it is needless for 
us to discuss at  length the invalidity of the provision for that i t  is con- 
trary to public policy. Suffice it to say that defendant is a common car- 
rier, and a public service corporation cannot contract against its own 
negligence in the regular course of its business or in plxforming one of its 
duties of public service. Insurance Asso. v. Parker,  234 N.C. 20; Slo- . 
cumb v. R. R., supra; Singleton v. R. IL)., 203 N.C. 462, 166 S.E. 305. 
A party may not protect himself by contract against liability for negli- 
gence in the performance of a duty of public service or where a public 
duty is owed or public interest is involved or where public interest re- 
quires the performance of a private duty. Insurance Asso. v. Parker,  
supra;  Anno. 175 A.L.R. 14. 

Defendant, as a franchise carrier of freight, operates its tractor-trailers 
upon the public highways. The law imposes upon it and its employees 
the positive duty to observe the statutory rules of the road and operate 
the vehicles at  all times with due care and caution. M a r t i n  v. W a l t m a n ,  
61 S.E. 2d 214 (Ga.) ; Wil l iams  v. Henderson, 230 N.C. 707, 55 S.E. 2d 
462. This is a duty against which the defendant may not protect itself by 
contract, for it is a duty imposed by law for the protection of the public. 
Singleton v. R. R., supra;  Slocumb v. R. R., supra;  12 A.J. 683, sec. 183. 

I t  follows that this provision, in any event, is unenforceable as a de- 
fense to the plaintiff's cause of action. 
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F o r  the  reasons stated the  judgment entered i n  the  court  below is 
Reversed. 

TRAVIS HALL V. LUKIE ROGERS HALL, ,~DMIRISTRATRII  OF  THE ESTATE O F  

JAhlES EDWARD HALL; LUKIE ROGERS HALL, INDIVIDUALLY, AXD 

T r m  UNITED STATES FIDELITY 8: GUARANTY CORIPANY. 

(Filed 11 June, 1952.) 

1. Appeal and Error 5 1%- 
Certiorari will not lie to bring up matter which was not a part  of the 

record when i t  was certified to the Supreme Court. 

2. Appeal and Error 3 10- 
The trial court is without power to settle the case on appeal without 

notice to the adverse party or after the record has been certified to the 
Supreme Court. 

3. Sam- 
Where oral evidence has been offered, the trial court is without power 

to settle the case on appeal by a n  anticipatory order. 

4. S a m c  
The trial court has no power to settle the case on appeal when oral evi- 

dence has been offered until and unless there is a disagreement of counsel. 
G.S. 1-283. 

6. Appeal and Error § 10a- 
A "case on appeal" or a "case agreed" is the sole statutory method of 

vesting the Supreme Court with jurisdiction to review esceptions which 
point out errors occurring during the progress of a trial in which oral 
testimony is offered or which challenge the sufficiency of the evidence to 
support the facts found by the trial court, and unless so presented snch 
esceptions a re  mere surplusage and are  without force and effect and must 
he treated as  a nullity. 

6. Appeal and Error § 3 1 b  

Where there is no case on appeal or case agreed, appellee's motion to 
dismiss must be allowed in respect to all  esceptions and assignments of 
error other than those to the conclusions of law made on the facts found 
and to the judgment entered, but does not require a dismissal of the appeal, 
since appellants a re  entitled to be heard on the esceptions presented by 
the record proper. 

7. Appeal and Error 5 6 c  (2) -  
Where there is no case on appeal or case agreed, review is limited to 

esceptions presented by the record proper and the judgment must be 
affirmed if i t  is supported by the findings of fact. 

8. Gifts 5 1:  Husband and Wife 5 12a- 
Where a man has his deposit in a building and loan association changed 

upon his marriage from his name to the names of himself or wife, held 
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the effect is to constitute the wife an agent with authority to withdraw 
the funds during the lifetime of the husband, which agency is revoked by 
his death, and such change does not constitute a gift inter cit-os to her. 

0. Same: Estates § 16- 

Upon his marriage, a husband had his deposit in a building and loan 
association changed to the names of himself or wife. The fact that he also 
signed a written subscription for blank shares of stock which when issued 
were to be held for the account of himself and wife with right of surviror- 
ship held not to warrant the Supreme Court in overruling the conclusion 
of law of the trial judge that there mas no right of survivorship in the 
account, there being nothing on the face of the exhibit in conflict with the 
finding of the court that the subscription agreement was not esecuted for 
the purpose of transferring the account into a joint account, and there 
being no evidence of record that the agreement related to the existing 
account. 

APPEAL by defendants from Grndy, E n l e ~ g e n c y  J u d g e ,  February-March 
Term, 1951, DURHAM. Judgment s i g n d  20 December 1951 nzvnc pro 
tunc. 

Civil action for an accounting by defendant administratrix. 
On  17 J u n e  1945, J. E. Hal l  and defendant Lukie Rogers Hal l  inter- 

married. At  that  time Hal l  had on deposit in the Home Building & Loan 
Association the sum of $2,012.50 plus an  accrued dividend of $18.45. On 
27 June ,  1945, he and his wife went to the office of the Building &- Loan 
Association and had the heading on the ledger sheet showing said deposit 
changed to read "J. E. Hall ,  or wife, Lukie R. Hall," and Hall's passbook 
was changed in the same manner. 

While a t  the Building & Loan Association office, Hal l  and wife signed 
a paper writing purporting to be a subscription for optional savings 
shares for the joint account of the subscribers. 

On or about 3 December 1945, Hal l  deposited an  additional $1,400 with 
the Building & Loan Association which was credited on the ledger sheet 
in the name of Hal l  and wife. 

On 3 April 1946 Hal l  died intestate, leaving surviving one son, the 
plaintiff, and his widow, defendant Lukie Rogers Hall. H i s  widow quali- 
fied as administratrix. ,4t that  time there was a balance, after deducting 
withdrawals, in the sum of $3,012.50. This sum was withdrawn by the 
administratrix and reported in her official inventory with the notation 
that  she claimed it individually. I n  her final account this sum is listed 
as a disbursement to the feme defendant indiridually. 

Plaintiff instituted this action for a n  accounting, alleging that  all of 
said Building & Loan Association account money belonged to the estate 
and should be accounted for and disbursed as an asset of said estate. 

When the cause came on for trial, the parties w a i r d  trial by jury and 
submitted evidence, both oral and by way of exhibits, to the judge to  find 
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the facts, state his conclusions of law, and render judgment either in or 
out of term and district. 

The judge, after hearing the evidence, found the facts in detai1,and 
made his conclusions of law-five in number. Upon the facts found and 
conclusions made, judgment was entered 20 December 1951 that  plaintiff 
recover of defendants the sum of $1,119.20 with interest, which sum 
represents one-half of the net personal estate of feme defendant's intes- 
tate after deducting all proper disbursements, commissions, and expenses 
of administration. I n  arriving a t  said sum, the court took into consider- 
ation the Building & Loan Association account and treated it as an asset 
of the estate. 

Defendants excepted and gave notice of appeal. Thereafter, on 25 
April 1952, they filed with the clerk of this Court what purports to be a 
record on appeal including eleven exceptions to findings of facts and con- 
clusions of law made by the judge for that  such findings are either in 
conflict with the exhibits or are not supported by the evidence. Three 
additional exceptions are directed to the judgment or parts thereof. KO 
case on appeal has ever been filed in the office of the clerk of the Superior 
Court or served on plaintiff or his counsel or settled by the parties. 

Plaintiff, in due time, appeared and moved to dismiss the appeal for  
the failure to serve case on appeal and for that the cause is not properly 
constituted in this Court. The  defendants countered by suggesting a 
diminution of the record and applying for a writ of certiorari to bring u p  
a certificate of the trial judge dated 9 May 1952 and filed in the clerk's 
office 15  May 1952 in which he certifies ('that the attached pages 25 
through 31 of the mimeographed record in the above-entitled case, plus 
the attached photostatic copies of Plaintiff's Exhibits A, B, C and D, 
constitute the exhibits offered by the parties referred to in the appeal 
entries appearing on page 21 of said mimeographed record." 

Claucla V .  J o n ~ s  and  L. H.  M o u n t  for plaintiff appellee. 
J .  I r a  Lee and J a n e  A. P a r k e r  for defendant  appellants.  

BARNHILL, J. The defendants' petition for certiorari is denied. The 
certificate they seek to have brought up  was no part of the record when 
it was certified to this Court. I t  was made without notice and the Court 
was then without jurisdiction to settle the case on appeal, of which the 
exhibits offered in evidence are or would be an  essential part. Russos  c. 

Bai ley ,  228 N.C. 783,47  S.E. 2d 22. 
The judge undertook to settle the case on appeal a t  the time judgment 

mas signed. When, however, oral evidence is offered, the judge cannot 
settle the case on appeal by an anticipatory order. Indeed, in such case, 
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he has no authority to settle the case on appeal until and unless there is 
a disagreement of counsel. G.S. 1-283; Russos v. Bailey, supra. 

Exceptions which point out errors occurring during the progress of a 
trial in which oral testimony is offered or challenge the sufficiency of the 
evidence to support the facts found can be presented only through a '(case 
on appeal" or "case agreed." This is the sole statutory method of vesting 
this Court with jurisdiction to hear the appeal. Unless so presented, they 
are inere surplusage without force or effect and must be treated as a 
nullity. Russos v.  Bailey, supra; Harney v. Comrs. of XcFurlan,  229 
N.C. 71, 47 S.E. 2d 535; Western ,Torth Carolina ('onference v.  Tally,  
229 N.C. 1, 47 S.E. 2d 467. Hence plaintiff's motion to dismiss must be 
allowed in  respect to the purported eridence and all exceptions and assign- 
ments of error appearing in the record, other than the exceptions to the 
conclusions of law made on the facts found and to the judgment entered. 

While the failure to have a case on appeal works an  abandonment of 
all exceptions and assignments of error other than thoze directed to alleged 
error appearing on the face of the record proper, it  does not require a 
dismissal of the appeal. Bell v. Yivens ,  225 N.C. 35, 33 S.E. 2d 66. The 
defendants are entitled to be heard on their exceptions presented by the 
record proper "which are cognizable sua cponfe, e.g., want of jurisdiction 
or some patent defect." Bell I:. Sivens ,  supm,  and sases cited. Russos 
v. Bailey, supra. 

"As the record contains no proper statement of case on appeal, xTe are 
limited to the question xhether  there is error in {he judgment . . ." 
Parker Co. v. Bank,  200 N.C. 441, 157 S.E. 419; Crcmalty Co. v. Green, 
200 N.C. 535, 157 S.E. 797; Winchester v. Rroth~rhood of R. R. Train- 
men, 203 N.C. 735, 167 S.E. 49;  Dixon v. Osborne, 201 K.C. 489, 160 
S.E. 579. 

The exception to the judgment "presents the single question, whether 
the facts found and admitted are sufficient to support the judgment, that  
is, whether the court correctly applied the law to the facts found. I t  is 
insufficient to bring u p  for review the findings of fact or the evidence 
upon which they are based." Roach v. I 'r i fchetf ,  228 N.C. 747, 47 S.E. 
2d 20;  Russos v. Bailey, wpm; Western S o r f h  Carolina Conference zy. 
Tally,  supra; Bond v. Bond, post, 754. 

The court below correctly concluded that  the change of the name on the 
ledger sheet and passbook from "J. E. Hall" to "J. E. Hall, or wife, Mrs. 
Lukie R. Hall" had the effect only of constituting :aid Lukie R. Ha l l  
agent with authority to ~vi thdraw said funds during the lifetime of J. E. 
Hall, and that  said power of attorney or agency wai3 revoked upon the 
death of J. E. Hall. Jones v. Fullbright, 197 N.C. 874, 148 S.E. 229; 
S a n n i ~  v. Pollard, 205 N.C. 362, 171 S.E. 341; Redmond v. Farthing, 
217 N.C. 678, 9 S.E. 2d 405. 
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"To make a gift of a bank deposit there must be not only an intention 
to give but a delivery and loss of dominion of the property given, 30 C.J. 
701, sec. 297. The title to the deposit remained in the husband; hence the 
only right the wife had to draw out the money was by virtue of the author- 
ity conferred upon her by her husband, she acting as agent; and her 
power as agent was revoked by the death of her husband. 3 R.C.L. 579 ; 
Jo.nes v. Fullbright, 197 N.C. 274." N a n n i e  v. Pollard,  supra. 

What purports to be Exhibit K, offered in evidence at  the hearing, 
appears in the record. I t  has no proper place in the record and is not 
before us for consideration. However, it is uDon this exhibit the defend- 
ants primarily rely. For that reason we may note that on its face it 
makes no reference to the savings account Hall then had with the Build- - 
ing & Loan Association. I t  is a written subscription for optional 
shares which, when issued, are to be held for the account of J. E. Hall 
or wife, Lukie R. Hall as joint tenants "with right of survivorship and 
not as tenants in common" with the right in either to pledge the shares 
as collateral. 

I n  this connection the court made the following findings: "That al- 
though the signature card or card referred to as Plaintiff's Exhibit I(, 
which was signed by J. E .  Hall and Lukie R. Hall on June 27, 1945, con- 
tains the language 'We hereby subscribe for . . . . .  . . optional Savings Shares 
. . .' the fact is that no shares of stock were actually subscribed for and no 
shares of stock mere issued by the Home Building and Loan Association, 
and the amount of the deposit in said account at  that time remained in 
said account until it was later withdrawn as hereinafter found to be the 
fact . . . There is no evidence before the Court that James Edward Hall 
made any statement to the effect that he was giving the said savings 
account or any part thereof to Lukie Rogers Hall and there is no written 
instrument offered in evidence signed by the said James Edward Hall by 
which the said savings account was given to the said Lukie Rogers Hall, 
the only thing in writing being the signature card marked Plaintiff's 
Exhibit K. which the Court is of the opinion and concludes falls short of 
a gift of the account or an agreement between James E. Hall and his 
wife, Lukie Rogers Hall, as to the disposition of said fund upon the 
death of James E. Hall . . . That there is no evidence from which the 
Court can find that there was any donative intent on the part of James 
Edward Hall to make a gift of said savings account to his wife, Lukie 
Rogers Hall, or to part with or surrender dominion or control of said 
account; and the Court is unable to find from the evidence that the said 
James Edward Hall made any agreement with his wife, Lukie Rogers 
Hall, to the effect that the said savings account should vest in her and be 
her sole property upon his death . . . That the said account in the Build- 
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ing and Loan Association belonged to the estate of James Edward Hal l  a t  
the time of his death . . ." 

The finding that  Exhibit K was not executed for the purpose of trans- 
ferring the account then in the name of J. E.  Hal l  to a joint account is 
implicit i n  the affirmative findings made. There is nothing on the face 
of the exhibit in conflict with the findings of the court. And the record 
before us fails to show that  the oral testimony related the exhibit to the 
account. Therefore, even if we consider it,  vie can find nothing therein 
to warrant  us in overruling the conclusions of law made by the court 
below. 

I t  may be that  in fact  the account existing a t  the time Hal l  and wife 
visited the office of the Building & Loan Association was the subject 
matter of the agreement evidenced by Exhibit I( and that  the feme de- 
fendant has a valid claim to the balance remaining in  the account a t  the 
time of the death of her intestate. If so, she has failed to bring up the 
evidence so as to enable us to review the findings of the judge in the light 
of all the testimony. On this record we are preclude13 from going behind 
the findings made. Those findings support the judgment entered. There- 
fore, the judgment must be 

Affirmed. 

IK THE MATTER OF CURNEL NATHANIEL HI'CKERSON. 

(Piled 11 June, 1933.) 
1. Statutes 8 Sa- 

All parts of the same statute dealing with the same subject are to be 
construed together as a whole, and every part thereof must be given effect 
if this can be done by any fair and reasonable intendment. 

2. Same-- 
Where a literal interpretation of a statute will lead to absurd results 

or contravene the manifest purpose of the leg is la tun^, the reason and pur- 
pose of the law shall control and the strict letter thereof shall be dis- 
regarded. 

I f  the meaning of a statute be in doubt, reference may be had to its title 
and context as legislative interpretations of the purpose of the act. 

4. Statutes § lS-- 
An action captioned a public-local or prirate act does not repeal a public 

law unless it makes specific reference to such public law, nor will it  be held 
to repeal such public law in its entirety even thoug:h the public law be 
specifically referred to therein when the public-local or private act ex- 
pressly limits its purpose of repeal to a single county. G.S. 12-1. 
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5. Courts 5 8- 
Chap. 896, Session Laws of 1949, held to repeal G.S.  7-285 only in regard 

to Surry County, and therefore Wilkes County is still excluded from the 
provisions of the general county court act and the Wilkes County Board 
of Commissioners is without authority to establish a general county court 
in said county. 

6. Public Officers § 9: Habeas Corpus 9 2- 

Where the county commissioners of a county are without authority to 
establish a general county court, the person named in their resolution to 
be judge of such court is without any actual or apparent authority to so 
act, and therefore a person sentenced by him may attack the validity of 
his imprisonment a t  any time in any proceeding. 

RETURN to writ of certiorarz allowed on petition of the State of North 
Carolina and Board of County Commissioners of Wilkes County, to bring 
u p  for review judgment of Phillips, J., entered on writ of habeas corpus 
in behalf of Curnel Nathaniel Hickerson, a prisoner in N. C. Prison 
Camp No. 809. 

The record on this appeal reveals these facts : 
1. The County Board of Commissioners of Wilkes County, in regular 

meeting in  February, 1952, purporting to act under and bv virtue of and 
in compliance with provisions of Article 30 of Chapter 7 of General 
Statutes of North Carolina, G.S. 7-265, to and including G.S. 7-284, 
passed a resolution for the establishment of a general county court, ap- 
pointing therein T. E. Story, as judge of such court, and F. J. McDuffie, 
as prosecutor, with direction that  the ('court . . . shall commence its 
operation a t  the earliest possible date provided by statute," etc. 

2. Thereafter, on 14  February, 1952, T. E. Story subscribed and took 
oaths prescribed for a judge of such court. 

3. ,4nd on 25 February, 1952, and upon affidavit charging that  "at and 
in said county of Wilkes . . . on or about 24 day of February, 1952, 
Curnel Nathaniel Hickerson did unlawful, wilfully and feloniously oper- 
ate a motor vehicle on the p b l i c  highways of North Carolina while 
under the influence of some alcoholic beverage or other narcotic drug 
. . .," etc., a warrant  for the arrest of Curnel Nathaniel Hickerson, 
signed by "T. E. Story, Judge General County Court" and directed to 
"any lawful officer of Wilkes County" was issued, and served, and to 
which on same day "in the General County Court" defendant pleaded 
guilty. Thereupon "T. E. Story, Judge, General County Court," ordered 
that  "defendant be confined in the common jail of Wilkes County for the 
term of thir ty (30) days to be assigned to work on public roads under the 
supervision of the State Highway and Public Works Commission," etc., 
and then be discharged according to law,-"said sentence to commence 
February 25, 1952." 
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Thereafter, Curnel Nathaniel Hickerson, upon petition sworn to and 
subscribed by him, 6 March, 1952, petitioned Phillips, J., one of the 
Superior Court judges of the State of Nor th  Carolina, for  a writ of 
habeas corpus ,  and for cause, i n  substance, showed: (1) That  he, the 
petitioner, is imprisoned and restrained of his liben,y in a prison camp 
of the State of North Carolina, KO. 309, located in  Wilkes County, 
North Carolina,-"the cause of pretense of said irnprisonment or res- 
traint  . . . is a commitment issued pursuant to a conviction of this peti- 
tioner" as above set forth. (2 )  Tha t  his imprisonment and restraint is 
illegal for  that  the said T. E. Story was vested with no power or authority 
to act in the capacity of judicial officer, and to t ry  aud convict this peti- 
tioner, and by reason thereof his conviction is void, in t ha t :  

( a )  The General County Court of Vilkes County was established in  
violation of G.S. 7-255; 

(b )  Chapter 896, Sec. 1, of the 1949 Session Law!; of North Carolina 
applies only to Surry  County and, being a public-local law, is unconsti- 
tutional, particularly as applied to Wilkes County; and 

(c)  The General Coulity Court of Wilkes County was established in 
violation of the statutes and Constitution of Nor th  Carolina and is uncon- 
stitutional and void. 
9 writ of habeas co?.pus, directed to the superintendent of said prison 

camp No. 809, was issued and served on 6 hlarch, 1952, returnable before 
Phillips, J. And upon the return thereof, and after hearing a t  March 
Term, 1952, Phillips, J., under date of 7 March, 1952, entered judgment 
in  which, after reciting that  '(it appearing that  the petitioner is now in  
custody, and the court finding as a fact that  the said Curnel Nathaniel 
Hickerson was tried in a General County Court of 'Wilkes County, and 
that  his time for appealing had expired prior to hcaring of the writ," 
and that  "court is of opinion and holds that  the General County Court 
for  Wilkes County, established by resolution of the C'ounty Commission- 
ers, is void and without power or authority to operate . . . that  the reso- 
lution establishing said court is void and illegal, and that  the County 
Commissioners were without authority to adopt said I-esolution under the 
law of North Carolina," it was ordered, adjudged and decreed tha t  the 
prisoner Curnel Nathaniel Hickerson be released and discharged from 
further custody. 

'Thereafter, the State of Nor th  Carolina and Board of County Com- 
missioners of Wilkes County petitioned the Supreme Court of North 
Carolina for writ of cert iorari  to bring u p  for revie~v the record of the 
proceedings on the writ of habeas corpus  as above set forth. The petition 
mas allowed, and the record of the proceeding is now before the Supreme 
Court  for  review on error assigned. 



N. C.] S P R I N G  TERM, 1952. 719 

Hayes & Hayes for County of Wilkes. 
Harry McMullan, Attorney-General, of counsel for petitioner. 
W .  H .  McElwee, Larry S. Moore, Xarc Ferree, Robert X. Gambill, 

W .  G. Mitchell, Eugene Trivette, and J .  11. Whicker, Jr., for defendant, 
appellee. 

WINBORNE, J. Decision on this appeal rests upon the determination 
of this question: Was the statute G.S. 7-285 repealed by the provisions 
of Chapter 896 of the 1949 Session Laws of North Carolina ? 

I f  this statute was so repealed, Wilkes County was thereby brought 
within the purview of the public statutes, Article 30 of Chapter 7 of 
General Statutes, G.S. 7-265, G.S. 7-266, et scq., authorizing, and making 
provision for, the establishment of general county courts, and in such 
event the board of commissioners for the county of Wilkes would have 
been authorized to establish a general county court in Wilkes County. 

But, on the other hand, if it was not so repealed, Wilkes County, as 
one of the counties comprising the Seventeenth Judicial Dietrict, was 
expressly excepted from the provisions of the above statutes, Article 30 
of Chapter 7 of General Statutes, and, in such event, the board of com- 
missioners for the county of Wilkes would have had no authority to estab- 
lish a general county court under the provisions of these statutes. 

The decision of the court below is based upon the latter view,-that 
G.S. 7-285 was not repealed by the provisions of Chapter 896 of the 1949 
Session Laws of North Carolina. And in the light of applicable prin- 
ciples of law we are of opinion and hold that the decision is correct. 

I n  this connection it is appropriate to note that the statute providing 
for the establishment of general county courts was enacted by the General 
Assembly of 1923, Public Laws 1023, Chapter 216, of which a part is 
now G.S. 7-265. This enactment was amended by Chapter 85 of the 
Public Laws of 1924, Extra Session, in various details and by adding, 
among others, these sections: "Sec. 24a," now G.S. 7-266, authorizing 
the establishment of such court without holding an election on the ques- 
tion; "Sec. 24e," now G.S. 7-270, relating to the taxing of costs in both 
civil and criminal actions; and "Sec. 24f," now in the main G.S. 7-285, 
which reads: "This act shall not apply to any county in ~ ~ h i c h  there has 
been established a court, inferior to the Superior Court by mhaterer 
name called, by a special act, nor shall this act apply to the following 
counties : Granville, Iredell, New Hanover, Pasquotank, and Wake, nor 
shall it apply to the counties in the Sixteenth (16th)) Seventeenth (17th)) 
and Nineteenth (19th) Judicial Districts." Later other counties were 
added to those to which the act did not apply, and still others mere placed 
under the provisions of the act. None of either class is here inrolved. 
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And, taking note of public-local statutes, it apperlrs that Surry County 
was a county in which there had been established a court, inferior to the 
Superior Court, to wit: Recorder's Court of Mt. Airy Township, by a 
special act P.L. 1913, Chapter 692. Notice is also taken of the fact that 
Surry County was in the Eleventh Judicial District of North Carolina 
in the years 1023 and 1924, and until 23 March, 1937, when i t  became, 
and is now, a part of the newly created Twenty-first Judicial District. 
See Article 6 of Chapter 27 of Consolidated Statutes of 1919, P.L. 1937, 
Chapter 413, and Article 9 of Chapter 7 of General Statutes. 

Too, notice is taken of the fact that Wilkes County was in the years 
1923 and 1924, and still is, in the Seventeenth Ji~dicial  District. See 
Article 6 of Chapter 27 of Consolidated Statutes of 1919, and Article 9 
of Chapter 7 of General Statutes. 

Thus it appears that both Surry County and Wilkes County were 
excluded from the general county court act. 

Such was the situation of each of these counties with respect thereto 
when House Bill 1073 was passed by the General PLssembly, and became 
Chapter 896 of the 1949 Session Laws of North Carolina. 

This act is entitled "An Act repealing Section '7-285 of the General 
Statutes relating to the establishment of General County Courts and 
amending certain other sections of Article 30, of Chapter 7 as they relate 
to the Surry County General Court." 

Section 1 of the act reads: "Section 7-285 of the General Statutes is 
hereby repealed.'' 

Section 2 provides for specific amendments of Article 30 of Chapter 7 
of the General Statutes, particularly G.S. 7-270 and G.S. 7-271, in so far  
as it, the Article, relates to any general county court which has been, or 
which may be established in  Surry County, and adds to G.S. 7-274 
authority to justices of the peace of Surry County to issue warrants and 
make same returnable before the judge of the generd county court. 

Sections 3 and 4 provide for the county commissioners of Surry County 
to draw a jury, for a jury tax and other costs, and for appeals to Supe- 
rior Court, setting forth procedural matters in conntxtion therewith, and 
fixing time within which a defendant tried and convicted in the general 
county court for Surry County may appeal to Superior Court. 

Then there follows : 
"Sec. 5. That if any part of this act shall be held unconstitutional, 

such unconstitutionality shall not affect the remainder of this act. 
"Sec. 6. That all laws and clauses of laws in conflict with the provi- 

sions of this act are hereby repealed." 
The question then arises as to what was the intentiisn of the Legislature 

in  passing this act. 
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I n  this connection, in 8. v. Barksdale, 181 N.C. 621, 107 S.E. 505, this 
Court, in opinion by Hoke, J., stated that  parts of the same statute, and 
dealing with the same subject, a re  "to be considered and interpreted as 
a whole, and in such case i t  is the accepted principle of statutory con- 
struction that  every part  of the law shall be given effect if this can be 
done by any fa i r  and reasonable intendment, and i t  is further and fully 
established that  where a literal interpretation of the language of a statute 
will lead to absurd results, or contravene the manifest purpose of the 
Legislature, as otherwise expressed, the reason and purpose of the law 
shall control and the strict letter thereof shall be disregarded," citing 
S. v. Earnhardt, 170 N.C. 725, 86 S.E. 960; dbernethy v. Comrs., 169 
N.C. 631, 86 S.E. 577; Fortune z'. Comrs., 140 N.C. 322, 52 S.E. 950; 
Keith c. Lockhart, 171 N.C. 451, 88 S.E. 640; Black on Interpretation 
of Laws (2d) ,  pp. 23-66. 

Moreover, if the meaning of a statute be in doubt, reference may be 
had to the title and context as legislative declarations of the purpose of 
the act. 8. v. Woolard, 119 N.C. 779, 25 S.E. 719; Machinery Co. v. 
Sellers, 197 N.C. 30, 147 S.E. 674; Dyer v. Dyer, 212 N.C. 620, 194 S.E. 
278; S. v. Iieller, 214 N.C. 447, 199 S.E. 620. 

I n  the Woolard case, supra, Clark, J., said:  ('. . . the title is part  of 
the bill when introduced, being placed there by the author, and probably 
attracts more attention than the other parts of the proposed law, and if i t  
passes into law the title thereof is subsequently a legislative declaration 
of the tenor and object of the act . . . Consequently when the meaning 
of an act is a t  all doubtful, all the authorities now concur that  the title 
should be considered." 

,411d in Bbcrnethy v. Conzrs., supra, Walker, J., writing for the Court, 
declared that  "We may call to our aid other laws or statutes relating to 
the particular subject, or to the one under construction, so that  we may 
know what the mischief was which the Legislature intended to remove or 
to remedy." 

I n  the light of these principles, applied to the case in hand, i t  seems 
clear that  the object and purpose of the 1,egislature was to take Surry  
County out of those counties to which the general County court act did 
not apply, and place i t  under the provisions of the act, and to make special 
provisions as shown above in  respect of the general county court of Surry  
County. And, hence, the provision for  the repeal of G.S. 7-285 must be 
taken to mean that  i t  be repealed only in  so f a r  as i t  relates to Surry  
County. I n  fact, reference to the original bill and to the House Journal  
discloses that  the bill was introduced by the Representative from Surry  
County. And the original bill shows that  while a t  first it  was stamped 
"PUBLIC BILL," the word ((LOCAL" hand-printed in red pencil, was in- 
serted between the word "Public" and the word '(Bill," so as to read 
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"PUBLIC LOCAL BILL." This may be considered as indicative of the char- 
acter of the act,-and as bearing upon the intention of the Legislature. 
We, therefore, hold that the bill was local in purpose. 

And it may be noted that the statute, O.S. 12-1, pel-taining to statutory 
construction, declares that "No act, which by its caption purports to be 
a public-local or private act, shall have the force and effect to repeal, alter 
or change the provisions of any Public Law, unless the caption of said 
public local or private act shall make specific reference to the Public Law 
it attempts to repeal, alter or change.'' I n  this respecat, while the caption 
of the act Chapter 896 of 1949 Session Laws contains specific reference 
to the public statute, G.S. 7-285, the purpose of repeal of it is expressly 
limited by the clause "as they relate to the Surry County General Court." 

Hence we hold that Wilkes County is still excluded from the provisions 
of the general county court act; that the board of commissioners for 
Wilkes County was without authority to establish a general county court 
in said county; that the resolution of the said board of commissioners, 
attempting to do so, is void; and that the person named in the resolution 
to be judge of such general county court, who undertook to act officially 
in the criminal prosecution of Curnel Nathaniel Hickrson, did so with- 
out any actual or apparent authority. Thus, as stated in the case of I n  re 
Wingler, 231 N.C. 560, 58 S.E. 2d 372, opinion by Ervin, J., "Since he 
is not an officer at  all or for any purpose, his acts are absolutely void, and 
can be impeached at any time in any proceeding." S I ? ~  cases there cited. 

Therefore, the judgment of the court below is 
Affirmed. 

WALLACE AUSTIN, ow BEHALF OF HIMSELF AWD OTHER PROPERTY OWNERS 
AND TAXPAYERS IN THE CITY OF CHARLOTTE, N. C., V. VICTOR SHAW, 
MAYOR, LILLIAN R. HOFFMAN, CLERK, AXD THE CITY O F  CHARLOTTE, 
A MUNICIPAL CORPORATION. 

(Filed 11 June, 1952.) 

1. Municipal Corporations 8 41- 

While ordinarily a municipality may not expend public funds for im- 
provements and construction outside its cLorporate limits unless specifically 
authorized by statute or its charter, where the buikling of underpasses 
and overpasses along a cross-line railroad tracli withm the city would be 
greatly in excess of the cost of relocating the cross-line outside the city 
limits, the city may contribute funds for the construction of such cross- 
line outside its limits under the principle of compensation by way of 
substitution. 
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2. Same- 
The power of a city to compel a railroad company a t  its own expense to 

eliminate grade crossings within the city is subject to the limitation that 
such power may not be exercised arbitrarily or unreasonably, and therefore 
the existence of such power does not preclude the municipality from con- 
tributing public funds in good faith under a comprehensive plan for the 
elimination of grade crossings within the city in the public interest. G.S. 
136-20. 

Where a comprehensive over-all plan for the elimination of grade cross- 
ings within the limits of a populous city requires alterations and construc- 
tions near the railroad company's passenger station, the city may lawfully 
expend its funds in contribution tp such alterations and structures as 
expenses incidental to the over-all plan for the elimination of the grade 
crossings. 

, ~PPEAL by plaintiff from McLean,  Special Judge, April Term, 1952, 
of MECKLENBURQ. Affirmed. 

This was a taxpayer's suit to restrain the City of Charlotte from exe- 
cuting a contract with the Southern Railway Company entailing the 
expenditure by the City of $1,250,000, for the purpose of eliminating 
railroad grade crossings in the City. Upon consideration of the plead- 
ings and evidence offered the court denied the injunctive relief sought, 
and dismissed the complaint. Plaintiff appealed. 

Taliaferro,, Clarkson & Grier for plaintiff, appellant. 
John D. Shaw for defendants, appellees. 

DEVIN, C. J. The City of Charlotte according to the census of 1950 
has a population of 133,212. The Southern Railway Company operates 
trains over three lines of railroad tracks through the City, the main line 
in the west side of the City, a freight line in the eastern portion of the 
City, and a cross-line connecting the main line with the line from 
Charlotte to Columbia and Augusta. Within the city limits there are 
32 railroad crossings at grade. For the purpose of eliminating these 
hazards to public safety, the City, pursuant to resolution and notice, 
submitted to the qualified voters of the City an ordinance authorizing 
issue of $1,500,000 bonds to provide funds for the elimination of grade 
crossings and improvements incident thereto. The ordinance and bond 
issue were duly approved. 

Thereafter, and following negotiations between the engineer for the 
City and the Chief Engineer of the Southern Railway Company, a com- 
prehensive plan was tentatively agreed to providing ways and means for 
the accomplishment of the purpose sought, and a contract embodying the 
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terms of this plan has been prepared and will be executed on behalf of the 
City unless restrained in this action. 

Without undertaking to set out i n  detail the prooosed plan, which is  a 
par t  of the record in the case, its salient features are these: The plan 
calls for elevating the main line double tracks of the Southern Railway 
Company near the passenger station, constructing underpasses and over- 
passes a t  other crossings, elimination of the use of the cross-line through 
the City and removing a portion of that track and substituting a new line 
outside the city limits to serve the same purpose of connecting the main 
line with line to Columbia and Augusta. The plan also contemplates 
changes in the structure of the passenger station and other buildings to  
conform to the grade separation plan a t  that  place. I t  also appeared 
that  it would cost less to build the cross-line outside the city limits than 
to build it within or to construct all grade separations. I t  was estimated 
that  the completion of this entire plan would cost $5,000,000, and i t  was 
tentatively agreed that  of this amount the City should contribute $1,250,- 
000, the Southern Railway Company $1,250,000, with the expectation of 
the parties that  Federal funds for highway improve.nent will be available 
in an  amount equal to these combined contributions, provided the contri- 
butions of City and Railway are pooled in the manner set out in the pro- 
posed contract. 

It is  admitted that  the results to be secured by tEe performance of the 
contract would be conducive to the welfare of the Cii y and its inhabitants, 
and that  the means and methods of accomplishing I his desirable end are 
feasible and reasonable, but the plaintiff's complaint voices the objection 
that  the City is without power to enter into the cmtract ,  and that  the 
contribution of the City's share toward the completion of the proposed 
plan would constitute an  illegal expenditure of public funds of the City. 

Three questions are raised: (1 )  whether the City has power to con- 
tribute City funds for the construction of the c r o f d i n e  railroad track 
beyond the limits of the Ci ty ;  (2 )  whether it is necessary to expend 
public funds for the elimination of grade crossings i.f the City has power 
to require the railroad to do so a t  its own expense; and ( 3 )  whether the 
City may lawfully expend its funds in contribution to the cost of altera- 
tions of railroad structures not directly related to grade crossings. 

1. The general rule is that  a municipal corporation has no extra-terri- 
torial powcrs, and may not expend public funds for improvements and 
construction outside its corporate limits, unless for :i public purpose i t  is 
so authorized by statute or by its charter. Rerry 11. Durham, 186 N.C. 
421, 119 S.E. 748; Ashed le  v. Herberf, 190 N.C. 732, 130 S.E. 861; 
IIolmes v. Fnyetteville, 197 N.C. 740, 150 S.E. 624: Riddle v. Ledbetter, 
216 N.C. 491, 5 S.E. 2d 542; Murphy v. Righ  Point, 218 K.C. 597, 1 2  
S.E. 2d 1 ; Wilson v. Mooresville, 222 N.C. 283, 22 13.E. 2d 907; hTash v. 
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Tarboro, 227 N.C. 283,42 S.E. 2d 209 ; H s r n e r  v. Chamber of Commerce, 
231 N.C. 440,57 S.E. 2d 789 ; Laughinghouse v. N e w  Bern, 232 N.C. 596, 
61 S.E. 2d 802 ; 5 McQuillin Municipal Corporations, sec. 1969. 

The general statute enumerating the powers conferred upon municipal 
corporations, G.S. 160-204, provides that  property may be acquired by a 
city outside its corporate limits for  certain specified purposes in connec- 
tion with public services operated by the city, and the City of Charlotte 
by its charter, Ch. 366, Public Local Laws 1939, is given power to regu- 
late and control the construction of railroad tracks so that  they may not 
interfere with the public use of the streets. But  neither of these statutes 
expressly authorizes the City to expend its funds for tlie construction out- 
side its corporate limits of several miles of railroad track for the use of 
the Southern Railway Company. 

However, after careful consideration of the pleadings and the evidence, 
and the findings of the court thereon, we think that  in order to carry out 
the comprehensive plans tentatively agreed to between the City and the 
Southern Railway Company, as set forth in the proposed contract, for the 
purpose of eliminating grade crossings in the public interest, the expendi- 
ture of city funds for the purpose of this extra-territorial construction 
would be justified under the principle of compensation by way of sub- 
stitution. Instead of building a line in the City and expending a much 
larger sum for many structures for underpassing and overpassing, the 
plan for acquiring rights of way and building a line outside of the city 
limits may properly be considered as a substitute the one for the other, 
and as a means to the completion of an  over-all plan for a necessary 
public service. This view is in accord with the decisions of this Court in 
Dudley v. Charlotte, 223 N.C. 638, 27 S.E. 2d 732, where the City's agree- 
ment to build a bridge on another's property in par t  compensation for a 
conveyance of land for the establishment of a public park was upheld. 
Numerous authorities support the principle of compensation by substitu- 
tion for the completion of definite projects for the public benefit. Brown 
v. C. 8., 263 U.S. 78;  Dohany v. Rogers, 281 U.S. 362, 68 A.L.R. 434; 
Darwin  v. Coolceville, 170 Tenn. 508; Pitznogle v. R. R., 119 Md. 673; 
Fitzsimons v. Rogers, 243 Mich. 649; Svnouse v. R y .  Co., 129 Kan. 176. 

I n  Brown 2'. 1.. S., S ~ I ; D T ~ ,  where the creation by the Government of a 
reservoir for  irrigation inundated lands of adjacent owners, the right of 
the Government to  condemn other lands to compensate such owners was 
upheld as a natural and proper par t  of the construction. Chief Justice 
T a f t ,  speaking for the Court in that  case, said:  "A method of compensa- 
tion by substitution would seem to be the best means of making the parties 
whole." 

I n  Dohany I?. Rogers, supra, where the State of Michigan in  improving 
a highway moved a railroad track, and in substitution condemned other 
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lands for the railroad's use, i t  was held that, notwithstanding the land 
was to be used as a railroad right of way, its condemnation for that pur- 
pose was proper as essentially a part of the project for improving a public 
highway. 

I n  Darwin  v. Cookeville, supra, the town as part of a street project, 
pursuant to agreement between the town and the Railroad Company, 
proposed to acquire a strip of land for the use of the railroad as a right 
of way in relocating its tracks, and eli~ninating a grade crossing. This 
was approved, the Court holding the town had a right to make a reason- 
able expenditure of public funds for this purpose, as this was an inci- 
dental part of the cost of street improvement considering the project as 
a whole. 

I n  Pitznogle v. R. R., supra, the right of the railroad to condemn land 
for the location of a substitute Drivate road in lieu of an existing ~ r i v a t e  

u .  

road to be closed for railroad purposes, was upheld as a proper compen- 
sation by way of substitution. 

2. The plaintiff contends the expenditure of the amount agreed upon 
as the City's share of the cost entailed by the proposed contract is unnec- 
essary and unwarranted for the reason that the City has the power by 
proper ordinance to require the Railway Company at its own expense to 
adjust its tracks to eliminate grade crossings in the City. 

The City by its charter, Ch. 366, Public Local Laws 1939, sea. 31 ( 6 ) ,  . . 

is empowered "to regulate and control the laying and construction of 
railroad tracks . . . and to require railway comptilnies of all kinds to 
construct at  their own expense such bridges, underpasses, turnouts, cul- 
verts, crossings and other things as the City Council may find necessary.'' 
See also G.S. 160-54. 

I n  R. R. v. Goldsboro, 155 N.C. 356, 71 S.E. 514 (decided in 1911), i t  
was decided that in the exercise of its police power, when the safety of 
the public required, the City had power to compel a railroad company to 
lower its tracks to conform to the grade of the city streets. And in 
Uurlzam C. R. R., 185 N.C. 240, 117 S.E. 12, i t  was held the city had 
power to require the railroad company at its own expense to construct 
an underpass under a busy city street. This was affirmed on appeal to the 
Supreme Court of the United States (266 U.S. 178). 

The broad principle stated in these decisions is in accord with the con- 
sensus of judicial opinion in other jurisdictions, but in its application to 
particular cases consideration must be given to the limitation on the 
sensus of judicial opinion in other jurisdictions, but in its application to 
or unreasonable in the light of all the facts. Erie Railroad Co. v. Board 
of Public  LTti l i fy  Comrs., 254 U.S. 391. I n  that case Justice Holmes 
remarked, "But the extent of the states' power varies in different cases 
from absolute to qualified." Nor do we find from an examination of those 
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cases a necessary compulsion upon municipal corporations which would 
render invalid the action of a city in  adopting in good fai th a feasible and 
reasonable method for obtaining the desired results by co-operation with 
the railway company. 

This view is supported by the decision in Jones v. Durham, 197 N.C. 
127, 147 S.E. 824, where i t  was said: "The Municipal Finance Act, C.S. 
2942 ( r ) ,  (now G.S. 160-382), implies not only that  a city may bear a 
par t  of the expense incident to the elimination of grade crossings, but i t  
may issue bonds therefor." The agreement on the part  of the City of 
Durham to pave the underpass constructed by the Railroad Company 
(Durham v. R. R., supra) was held legal and binding. I n  Powell 2;. 

R. R., 178 N.C. 243, 100 S.E. 424, the action of the City of Raleigh in 
requiring the Railroad Company to replace with steel a decaying wooden 
bridge on Hillsboro Street over its? tracks, was upheld, but it was said, 
this was done by the Company "for its own benefit." 

I n  Missouri P. R. Co. v. Omaha, 235 C.S. 121, i t  was held that  when 
the safety of the public required, a railway company may, consistent with 
due process of law, be required by municipal authority to construct a t  
its own expense the means of abolishing grade crossings: but this was 
stated to  be upon the view that  the company would be "deemed to be com- 
pensated by the public benefit which the company is supposed to share." 

As bearing on the question of benefit to the railway company by the 
elimination of grade crossings, we note that  in Sashville, C. & St. L. R. 
Co.  v. Walters, 294 U.S. 405, Justice Brandeis in writing the opinion 
called attention to the fact that  the changes incident to the enormous 
increase in motor transportation, the aid given by the Federal Gorern- 
ment to road building, the changes in the construction and use of high- 
ways have all resulted in depletion of rail revenue; that the highways 
were no longer feeders of railroads but provide competition to rail traffic; 
and that the prime instrument of danger is not so much from railroads as 
from motor vehicles. I n  that  case it was held that  where the authorities 
had required the railroad company to pay one-half the cost of eliminating 
grade crossings, the question of the reasonableness of the requirement was 
for the State Court to decide in view of the particular facts found. The 
Court said : "Police power is subject to the constitutional limitation that 
it ma.y not be exerted arbitrarily or unreasonably." 

Not only has the General dssembly authorized municipal corporations 
to issue bonds for the elimination of grade crossings, but in the construc- 
tion of highway crossings a t  railroad intersections it is provided that the 
cost shall be divided between the railroad and the State. G.S. 136-20. 

I n  our case the power of the City of Charlotte to execute the proposed 
contract with the Southern Railway Company for the elimination of 
grade crossings may not be successfully challenged on the ground that  
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the City did not require the Company to bear the entire expense of the 
operation. There is no allegation or suggestion that  the action of the 
City was in bad fai th or was arbitrary or unreaslmable. Neither the 
necessity of the elimination of grade crossings in the City nor the appro- 
priateness of the plan chosen to accomplish this purpose is controverted. 
Considering all the factors which entered into the solution of the problem 
confronting the City in its effort to abolish grade crossings in the public 
interest, and the delay and the uncertainty of the result of the extended 
litigation which would doubtless follow if it  undertook to require the 
Railway Company to undergo the entire cost of $5,1300,000 for this pur- 
pose, the action of the City in  agreeing to a co-operative plan for the 
accomplishment of its objective should not be held by the court to be 
unwarranted or invalid. The voters have already signified their approval 
of the plan by voting a bond issue to pay the City's share of the expense 
involved. 

3. I f  the City has power under the facts here shcwn to authorize exe- 
cution of the proposed contract and to share in the expense of eliminating 
grade crossings in Charlotte, and the plan proposed is reasonably adapted 
to the speedy accomplishment of that  purpose, i t  follclws that  the inclusion 
in the total expense, which the City agrees to shar., of alterations and 
constructions made necessary by the elevation of the Railway Company's 
track near the passenger station is  merely incidental to the comprehensive 
over-all plan adopted, and may not be made the basis of attack upon the 
validity of the proposed contract or the power of the City to execute it. 

We conclude that  the City of Charlotte has the power by proper resolu- 
tion to authorize the execution of the proposed contract, and that  the 
judgment denying plaintiff's motion for an  injuncticln and dismissing his 
complaint filed for that  purpose must be, and i t  is hereby, 

bffirmed. 

LYMAN W. LAJLM, ADMINISTRATOR OF THE ESTATE OF FAY K. LAMM, 
DECEASED, V. J .  J .  LORBACHER AND MURRAY J. CANNADY. 

(Filed 11 June, 1962.) 
1. Death Q S- 

Right of action for wrongful death is solely statutory and the statute 
also determines the basis and extent of recovery of damages therefor. 
G.S. 28-173, G.S. 28-174. 

2. Death 8 8- 
In an action for wrongful death, an instruction on the issue of damages 

to the effect that the jury was to determine the pecuniary worth of the 
deceased to her "family or estate" taking into ctmsideration her age, 
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habits, character, industry and skill, business, etc., and that the jury 
should not undertake to give the equivalent of human life or allow anp- 
thing for punishment, is held without prejudicial error on plaintiff's appeal. 

The value of the gratuitous labor performed by deceased as a housekife 
is not a proper element of damages in an action for wrongful death. 

4. Appeal and Error 40b : Trial § 49 M - 
A motion to set aside the verdict for inadequate award is addressed to 

the sound discretion of the trial court, and its refusal of the motion will 
not be reviewed on appeal except upon a showing of manifest abuse. 

5. Trial $j 45- 

A new trial for newly discovered evidence cannot be allowed for evidence 
which relates solely to an issue answered in appellant's favor. 

APPEAL by plaintiff from Burgwyn, Special Judge, November Term, 
1951, of ALAMANCE. N o  error. 

This was an  action to recover damages for in jury  and death of plain- 
tiff's intestate alleged to have been due to the negligence of the defendants. 

On the issue of damages the court charged the jury as follows : 
"Now, gentlemen, I charge you that  if the plaintiff is entitled to recover 

a t  all, he is entitled to recover the present value of the net pecuniary 
worth of decedent to be ascertained by deducting the cost of her own 
living and expenditures from her gross income based upon her life ex- 
pectancy. As a basis on which to enable you to make your estimate, i t  is 
competent to show, and for you to consider, thc age of the deceased-I 
understand, gentlemen, that she was 33 years of age-her prospects in 
life, her habits, her character, her industry and skill, the means she had 
for making money, the business in which she was employed, the end of i t  
all being to enable you to fix upon that  n r t  income which might be reason- 
ably expected if death had not ensued, and thus arrive a t  the pecuniary 
worth of the deceased to her family or estate. You do not undertake, 
ladies and gentlemen, to give the equivalent of human life. That  is im- 
possible. You allow nothing for punishment. You do not attempt to 
punish the defendant but you seek to give a fair ,  reasonable pecuniary 
worth of the deceased to her family, under the rules which I have given 
you." 

The jury rendered the following verdict: 
"1. Was the plaintiff's intestate injured and killed by the negligence 

of the defendants, as aIleged in the complaint ? Answer: Yes. 
"2.  Did the plaintiff's intestate, by her own negligence, contribute to 

her in jury  and death, as alleged in the answer? Answer : Wo. 
"3. What damages, if any, is the plaintiff entitled to recover of the 

defendants ? Answer : $4,000.00." 
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From judgment on the verdict plaintiff appealed, .assigning error in the 
court's charge on the issue of damages, and the court's denial of motion 
to set aside the verdict on the third issue. 

Brooks, McLendon, Brim & Holderness and Barney P. Jones for plain- 
tiff, appellant. 

Cooper, Sanders & Holt  and Jordan & Wright  for defendants, ap- 
pellees. 

DEVIN, C. J. The plaintiff appeals from the judgment below on the 
ground that the amount of damages awarded for the wrongful death of 
his intestate was inadequate. H e  assigns as error the court's charge to 
the jury in stating the rule for the measure of damages in this case. 

I n  1846 the common law rule that right of action for personal injury 
did not survive the death of the injured person was s.brogated in England 
by statute (9  and 10 Vict. C. 93), known as Lord Campbell's Act, which 
permitted recovery in an action by the administrator when the death of 
the decedent was due to the unlawful or negligent act of another. I n  
North Carolina this change in the common law rule was adopted by 
statute in 1869, now codified as G.S. 28-173, and G.S. 28-174, and right 
of action for wrongful death was conferred upon the personal representa- 
tive of the decedent, with the further provision that "The plaintiff in 
such action may recover such damages as are a fair and just compensa- 
tion for the pecuniary injury resulting from such death." So that the 
action for wrongful death exists only by virtue of this statute and the 
statutory provision must govern not only the right of action but also the 
rule for determining the basis and extent of recovery of damages therefor. 

I n  interpreting the language of the statute the rule has been well stated 
by Chief Justice S f n c y  in a recent opinion in Joumigan v. Ice Co., 233 
N.C. 180 (184), 63 S.E. 2d 183, as follows: 

"The measure of damages in actions for wrongful death is the present 
worth of the net pecuniary value of the life of the deceased to be ascer- 
tained by deducting the probable cost of his own living and usual or ordi- 
nary expenses from his probable gross income which might be expected 
to be derived from his own exertions during his life expectancy. Carpen- 
ter v. Power Co., 191 N.C. 130, 131 S.E. 400; Gurley v. Power Co., 172 
N.C. 690, 90 S.E. 943. I n  arriving at  the net pecuniary value of the life 
of the deceased, the jury is a t  liberty to take into cclnsideration the age, 
health and expectancy of life of the deceased, his e,srning capacity, his 
habits, his ability and skill, the business in which hl: was employed and 
the means he had for earning money, the end of it all being, as expressed 
in Kesler v. Smith ,  66 N.C. 154, to enable the jury fairly to arrive at  the 
net income which the deceased might reasonably be expected to earn from 
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his own exertions, had his death not ensued, and thus assess the pecuniary 
worth of the deceased to his family, had his life not been cut short by the 
wrongful act of the defendant. Burns v. R. R., 125 N.C. 304, 34 S.E. 
495; Burton v. IC .  R., 82 N.C. 505." See also Hanks  v. R. R., 230 N.C. 
179, 52 S.E. 2d 717; Rea v. Simowitz ,  226 N.C. 379, 38 S.E. 2d 194; 
Coach Co. v. Lee, 218 N.C. 320 (328), 11 S.E. 2d 341. 

I n  the excerpt from the charge to which plaintiff noted exception the 
trial judge seems to have instructed the jury in substantial accord with 
the decisions of this Court, and particularly to have followed the lan- 
guage in Coach Co. v. Lee, supra, and Carpenter v. Power Co.., supra. 
The use of the word "family" in the connection in which it was used may 
be understood as meaning estate. Hanks  v. R. R., supra. I t  affords the 
plaintiff no ground of complaint. 

The plaintiff, however, urges upon us that in view of the evidence that 
the plaintiff's intestate, aged 33 years, was an educated woman, a house- 
wife and mother of two children, and had several years before been em- 
ployed at $165 per month, the court's instruction to the jury on the issue 
of damages should have included "a statement as to the value of her labor" 
as a housewife, and relies upon what was said in Bradley v. R .  R., 122 
N.C. 972, 30 S.E. 8. I n  that case in an action for wrongful death of a 
wife and mother a new trial was awarded for the trial court's error in 
charging the jury they might consider the number of decedent's children 
in so far as that helped them to put a pecuniary value on the intellectual 
and moral training that she might be able to give them. This was held 
for error, but in the opinion of Chief  Justice Fairclofh it was said in 
interpreting the phrase pecuniary injury, "It will be noted that under 
our statute the pecuniary injury is the measure. That means the value of 
the labor or the amount of the earnings of the deceased if he had lived." 
I n  a concurring opinion in that case Justice Douglas observed moral 
training of children was beyond the reach of human calculations and that 
"We have no scales by which to measure the value of a mother and the 
moral influence she may have upon her children." We do not understand 
that the Court in the Bradley case intended to extend the rule for the 
admeasurement of damages in such case to include as an element of dam- 
age labors of the decedent which were gratuitous and for which she re- 
ceived no compensation. The view that the value of decedent's labor in 
the home as a housewife should be considered by the jury in determining 
the amount of damages recoverable is supported by reputable authority in 
some other jurisdictions (74 A.L.R. 95, note), but under the North Caro- 
lina statute as interpreted by the decisions of this Court compensation 
for wrongful death is limited to "the pecuniary injury resulting from 
such death." This phrase has remained unchanged since the statute was 
enacted in 1869. Hence this Court has uniformly held, in view of this 
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restrictive language, that the consideration of the jur;y should be confined 
to determining the amount of money the decedent would have earned 
during the period the jury find he would otherwise hrtve lived, and, then, 
after deducting the probable cost of his ordinary living expenses, to ascer- 
taining the present worth of the accumulation of such net earnings as the 
pecuniary value of the life of the decedent to his estate. This rule, 
though sometimes difficult of application, applies to all alike. Rea v.  
Simowitz, 226 N.C. 379, 38 S.E. 2d 194. The right of action is for the 
personal representative of the deceased only. "The right of action for 
wrongful death, being conferred by statute at  death, never belonged to the 
deceased, and the recovery is not assets in the usual acceptation of the 
term." Broadnar v. Broadnaz, 160 N.C. 432, 76 S.E. 216; Hood v. Tel .  
Co., 162 N.C. 92, 77 S.E. 1094; 28 N.C. Law Review 106. 

The jurors to whom was committed the determination of the facts from 
the evidence in this case have allowed compensation for the wrongful 
death of plaintiff's intestate, but have fixed the amount in what plaintiff 
contends is an insufficient sum. The plaintiff availed himself of the only 
relief from an inadequate verdict by motion addressed to the trial judge to 
exercise his power to set the verdict aside. This the judge in his discre- 
tion declined to do. His refusal would not be reviewed here except upon 
showing of manifest abuse of discretion. The verdict of which the plain- 
tiff complains was rendered by a presumably intelli,gent jury who had 
heard all the evidence, and the motion to set the verdict aside was denied 
by the trial judge who also had heard all the evidence. We do not find 
there was such a manifest abuse of discretion on the part of the judge 
as would warrant this Court in reversing his ruling. Johnston v. John- 
ston, 213 N.C. 255, 195 S.E. 807; McClamroch v. Ice Co., 217 N.C. 106, 
6 S.E. 2d 850. 

"It is the rule in this jurisdiction that in the absence of some imputed 
error of law or legal inference arising in connection therewith the direct 
supervision of verdicts is a matter resting in the sound discretion of the 
trial court and is not reviewable on appeal." Johnston v. Johnston, supra. 
"It is well settled in this State that the exercise of a discretionary power 
by the trial court is not reviewable upon appeal, unless there has been 
a palpable abuse of such discretion." Bughes v. Oliver, 228 N.C. 680 
(685), 47 S.E. 2d 6. 

Plaintiff's motion for new trial for newly discovered evidence is based 
upon proffered testimony applicable to the first issue only. Upon that 
issue the verdict was in favor of the plaintiff. Hence we are unable to 
say as a matter of law that the jury's verdict on the third issue was 
affected by lack of the additional testimony now presented. The pro- 
posed new evidence tends to show the falsity of the te,stimony of defend- 
ants' witnesses to the effect that plaintiff's automobile skidded on the 
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occasion of the  collision i n  which plaintiff's intestate was killed, and to 
impeach one of defendants' witnesses. Wi thout  the new evidence the  ju ry  
answered the  first two  issues i n  favor  of the  plaintiff. T h e  plaintiff's 
motion based upon the  evidence offered does not  meet the  requirements 
set  out  i n  Johnson v. R. R., 163  N.C. 431, 79 S.E. 690. T h e  motion f o r  
new trial f o r  newly discovered evidence is denied. 

Upon consideration of the  case a n d  all the  questions involved i n  plain- 

tiff's appeal, we conclude t h a t  in the  trial there was 
N o  error. 

WOODIE C. ARMSTRONG, LIZZIE McCALLUM, CURTIS GEORGE, SARAH 
GEORGE, DICK GEORGE A N D  DETLAW GEORGE, BY THEIR NEXT 
E'RIEXD, ADDELL MARTIN, AND HETTIE GEORGE, BY HER NEXT FRIEXD, 
AUDELL MARTIN, v. ALICE ARMSTRONG IXD HENRY ARMSTRONG. 

(Filed 11 June, 1952.) 
1. Wills 8 31%- 

Ordinarily, a will and codicil thereto a re  to be treated a s  a single and 
entire instrument, taking effect a t  the time of testator's death. 

2. Sam- 
A codicil imports some addition, explanation, or alteration of the prior 

will and, the codicil being the latest expression of testator's intent, i ts 
provisions a re  to be given precedence, and when plainly repugnant or in- 
consistent with provisions of the will revokes the will to the extent of the 
repugnancy or inconsistency, even in the absence of any express words of 
revocation, but in order to do so the inconsistency or repugnancy must be 
such as  to exclude any legitimate inference other than that of a change 
in testator's intention. 

3. Wills § 32- 
The presumption against partial intestacy is only a n  aid in construction 

and may not be invoked to alter the will when its language is plain and 
unambiguous, or to include in the will property not embraced by its terms. 

4. Wills § 31 % - 
The will in suit devised to testator's son the remaining 33% acres of a 

certain tract. The codicil devised the son 10 acres of the same tract. 
Held: The provisions of the will and codicil a re  inconsistent and repug- 
nant, and the codicil revokes by in~plication the cognate provision of the 
will, even though it results in testator dying intestate as  to the remain- 
ing 23% acres. 

9. Wills g 3- 
A devise of 10 acres to be cut off of a designated tract on the side 

adjoining the lands of specified persons is sufficiently definite to be valid. 
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APPEAL by plaintiff Woodie C. Armstrong from Bone, J., September 
Term, 1951, of COLUMB~JS. 

Special proceeding for partition of land, involving interpretation and 
construction of alleged inconsistent items of a will. 

William H. Armstrong, late of Columbus County, North Carolina, died 
during the year 1939, leaving a last will and testamt2nt dated 28 Septem- 
ber, 1936, and a codicil thereto dated 20 April, 1938. The plaintiffs 
Woodie C. Armstrong and Lizzie McCallum are children of the testator. 
The other plaintiffs are his grandchildren. The defendant dlice Arm- 
strong is the surviving widow, and the defendant Henry Armstrong is an 
heir a t  law of the testator (relationship not disclosed by the record). 

The appeal relates only to the disposition of a 38 y2 acre tract of land. 
These are the provisions of the will and codicil which bear directly 
thereon : 

Item 3 of the will is as follows: "I give, devise and bequeath unto my 
beloved daughter Lizzie McCallum 5 acres, of land, a part of my Sykes 
38$$ acre tract, the said five acres, to be cut off by my executor, from the 
south side of the tract adjoining D. M. Smith, Seeth L. Smith and J. M. 
Shipman estate." 

The third paragraph of the codicil is in part as follows : "I give, devise 
and bequeath to my beloved grand daughter Hettie George five (5) acres 
of my 383$ acre tract, the said five acres to be cut off by my executrix 
hereinafter mentioned from the south side of the 38y2 acre tract ad- 
joining the lands of D. M. Smith, Seth L. Smith and J. M. Shipman 
estate. . . ." 

Item 7 of the will is in pertinent part as follows: "I give, devise, and 
bequeath, unto my beloved son Woody (Woodie) ( 7 .  Armstrong in fee 
simple the remainder of my 38v2 acre Sykes tract of land which remain- 
der, should be 33$4 acres." 

The fourth paragraph of the codicil is as follows: "I give, devise and 
bequeath to my beloved son Woody (Woodie) C. .Irmstrong ten (10) 
acres of the remainder of the 339'2 acre tract in fee simple to be cut off 
by my executrix hereinafter mentioned, from the land adjoining Rufus 
Shipman, Seth L. Smith and J. M. Shipman estate." 

I n  construing the foregoing portions of the will and codicil the court 
below held and entered judgment decreeing : 

1. "That the third item of said will is revoked by the codicil of William 
H. Armstrong, and that the five acres devised therein to Lizzie McCallum 
is defeated by the third paragraph of the said codicil and said five acres 
is instead devised to Hettie George." 

2. "That so much of item 7 of said last will and testament which 
devises the balance of the 38y2 acre Sykes tract to PToodie Armstrong is 
revoked by the fourth paragraph of the codicil and that under said codicil 
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the said Woodie C. Armstrong is devised 10 acres of the balance of said 
land to be cut off by the executrix as directed in said codicil and that the 
balance of the 38Yz acre tract, after cutting off 5 acres and 10 acres, is 
undevised and undivided real estate and that the heirs at law of William 
H. Armstrong are seized of said remainder as tenants in common as in 
case of intestacy." 

To the signing of the judgment the plaintiff Woodie C. Armstrong 
excepted and appealed, assigning error. 

B u m s  & Burns  for p l a i n t i f ,  appellant. 
Powell & Powell for defendants, appellees. 

JOHNSON, J. The single question presented by this appeal is whether 
the codicil revokes by implication the original devise to Woodie C. Arm- 
strong of the 381/: acre tract of land (less 5 acres to be cut off for another 
devisee) and limits his devise to 10 acres thereof, thus leaving the residue 
of approximately 23y2 acres as undevised real estate belonging to the 
heirs at  law of William H. Armstrong as tenants in common as in case of 
intestacy. 

Ordinarily, for the purpose of determining testamentary intention, a 
will and codicil thereto are to be treated as a single and entire instrument, 
taking effect at  the time of the testator's death. B r o w n  v. Brown,  195 
N.C. 315, 142 S.E. 4 ;  Bolling v. Barbee, 193 N.C. 787, 138 S.E. 163; 
Darden v. Matthews,  173 N.C. 186, 91 S.E. 835. 

But the mere making of a codicil gives rise to the inference of a change 
in the testator's intention, importing some addition, explanation, or alter- 
ation of a prior will. I n  re W i l l  of Goodman, 229 X.C. 444, 50 S.E. 2d 
34; Baker v. Edge,  174 N.C. 100, 93 S.E. 462; Boyd  v. Latham,  44 N.C. 
365 ; 57 Am. Jur., Wills, Sec. 608, p. 417. 

I t  is an established rule of construction that where a will and codicil 
are repugnant and irreconcilable in their provisions, the codicil, being 
the latest expression of the testator's desires, is to be given precedence. 
Hnllyburton 21. Carson,  86 K.C. 290; 57 Am. Jur., Wills, Sec. 608, p. 417. 
And the testator's intent in making the codicil may be found in the codicil 
itself. H o m e r  v. Brouln, 16 U.S. 354, 14 L. Ed. 970. 

Accordingly, a codicil plainly inconsistent with the provisions of the 
will operates, to the extent of the inconsistency, as a revocation of the 
will, and this is so even in the absence of any express words of revocation. 
57 Am. Jur., Wills, Sec. 485, p. 339. 

However, "in order that a codicil shall operate as a revocation of any 
part of a will, in the absence of express words to that effect, its provisions 
must be so inconsistent with those of the will as to exclude any other 
legitimate inference than that of a change in the testator's intention." 
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68 C.J., p. 810. See also Baker v. Edge, supra; Rh!/ne v. Torrence, 109 
N.C. 652, 14 S.E. 95; Hallyburton v. Carson, supnz; Boyd v. Latham, 
supra; 57 Am. Jur., Wills, Sec. 485, p. 339. 

True, where there is a will i t  is presumed that the testator intended 
not to die intestate as to any part of his estate. T~.ust Co. v. Waddell, 
234 N.C. 454, p. 460, 67 S.E. 2d 651; Senwell v. Seawell, 233 N.C. 735, 
65 S.E. 2d 369; Van Winkle v. Berger, 228 N.C. 473, 46 S.E. 2d 305; 
Holmes v. York, 203 N.C. 709, 166 S.E. 889. 

However, this presumption against partial intestacy will not prevail 
where the language of the will, fairly construed, discloses a contrary in- 
tention, the rule being that the presumption may noi, be invoked to alter 
the plain meaning of simple, unambiguous language, nor to include in the 
will property not comprehended by its terms. 57 Am. Jur., Wills, Sec. 
1159. 

And it should be kept in mind that the presumption against partial 
intestacy is applied only as an aid in construction. Seawell v. Seawell, 
supra; Van Winkle v. Berger, supra; 69 C.J., p. 95. 

Accordingly, ('a construction based on such presumption will not be 
made where it is apparent from the language of the will that it would be 
contrary to the intention of the testator, or where intestacy is effected 
by the plain and unambiguous language of the will." 69 C.J., pp. 95 and 
96. See also Rigsbee v. Rigsbee, 215 N.C. 757, p. 761, 3 S.E. 2d 331; 
McCallum v. McCallum, 167 N.C. 310, 83 S.E. 250. 

I n  the instant case, by the terms of Item 7 of the will the testator 
devised to his son Woodie C. Armstrong the entire tract of 38y2 acres 
(less 5 acres to be cut off for another devisee), whereas by the terms of 
the codicil the devise to Woodie is cut down to "ten (10) acres of the 
remainder . . . to be cut off from the land adjoining Rufus Shipman, 
Seth L. Smith, and J. M. Shipman estate." 

This provision of the codicil may not be reconciled with the previous 
item of the will. Clearly the two provisions are inconsistent and repug- 
nant. This being so, the codicil prevails and the cognate provision of 
the will is repealed by implication. 

Here the presumption against partial intestacy yields to the plain 
meaning of the codicillary provision indicating a contrary intent of the 
testator. 

This conclusion is not at  variance with the decisions in Jenkins v. 
Maxwell, 52 N.C. 612, and Rhyne v. Torrence, supra, cited by the appel- 
lant. The facts in those cases are distinguishable. 

There is no merit in the contention that the fourth paragraph of the 
codicil is void for uncertainty. The ten acres devised to Woodie are 
directed to be cut off on the side "adjoining Rufus Shipman, Seth L. 
Smith and J. M. Shipman." This designation is sufficiently definite to 



N. C.] SPRING TERM, 1952. 73 7 

support  the devise. See Freeman v. Ramsey, 189 N.C. 790,128 S.E. 404; 
Blanton v. Boney, 175 N.C. 211, 95 S.E. 361; Wright v. Harris, 116 
N.C. 462, 21 S.E. 914; Harvey v. Harvey, 72 N.C. 570; Grubb v. Foust, 
99 N.C. 286, 6 S.E. 103; Jones v. Robinson, 7 8  N.C. 396; Anno. 157 
A.L.R. 1129, p. 1135. 

T h e  record and  appeal  entries indicate t h a t  all plaintiffs appealed. 
However, the plaintiff Woodie C. Armstrong appears  t o  be the  only par ty  
aggrieved by  the  decision below, and  the  appeal  as  presented on brief 
challenges t h e  val idi ty  of the  judgment below only as  i t  affects him. 
Therefore, he  is treated as the  sole appellant,  with direction that t h e  costs 
be taxed against him.  

Affirmed. 

KINSTON TOBACCO BOARD O F  TRADE, INC., ET AL., V. LIGGETT & 
MYERS TOBACCO COMPANY, A C~RPORATION ; AMERICAN SUPPLIERS, 
INC. ; 'IMPERIAL TOBACCO COMPANY (OF GREAT BRITAIN & IRE- 
LAND), LIMITED ; EXPORT LEAF TOBACCO COMPANY, A CORPORA- 
TIOX; AND KINSTON TOBACCO COMPANY, INC. 

(Filed 11 June, 1952.) 
1. Injunctions 9 lb- 

A mandatory injunction is the proper remedy in appropriate instances to 
restore a sfatun quo but is not available to establish an entirely new statua. 

2. Sam- 
A mandatory injunction is never available as  a temporary writ pending 

the final determination of the facts raised by the pleadings. 

3. Same: Agriculture § ll- 
A mandatory injunction will not issue a t  the instance of a tobacco board 

of trade to compel buyers of tobacco, who had theretofore been participat- 
ing in a four-sale market, to participate in a like manner in a fifth sale 
established by resolution of the tobacco board of trade. 

4. Constitutional Law § 8c: Agriculture § 9- 

While the General Assembly has authority within constitutional limita- 
tions to regulate the sale of leaf tobacco upon the auction markets of the 
State as  a business affected with a public interest, i t  may delegate such 
power to an administrative agency only to the extent of "filling in the 
details" within the general scope and express purpose of a statute which 
prescribes the standards. 

5. Sam* 
A tobacco board of trade is without authority to require purchasers of 

tobacco, who had been participating in a four-sale market, to participate 
in like manner in a fifth sale established by resolution of such board in 
the absence of statutory provision prescribing a standard by which the 



738 I N  T H E  SUPREME COURT. [235 

number of sales at  tobacco auction warehouses may be determined. G.S. 
108-465. 

APPEAL by defendants from Stevens, J., 6 and 13 October, 1951, 
LENOIR. Reversed. 

This suit was instituted by the Kinston Tobacco Board of Trade, Inc., 
for the purpose of obtaining a mandatory injunction which would re- 
quire each of the defendants to provide buyers or other purchasing agen- 
cies upon a fifth sale established by the plaintiff for the 1949 and subse- 
quent seasons of the Kinston tobacco auction market. 

The Kinston Tobacco Board of Trade, Inc., hereinafter referred to as 
the corporate plaintiff, is a corporation organized under authority of 
G.S. 106-465 for the purpose of making reasonable rules and regulations 
for the economic and efficient handling of the sales of leaf tobacco at  
auction on the warehouse floors of the Kinston tobacco market. The 
membership is composed of tobacco warehousemen and purchasers of leaf 
tobacco. The corporate plaintiff adopted and maintained a constitution 
and bylaws, under which i t  maintained a sales committee which annually 
prepared a sales card or schedule and otherwise regulated in a reasonable 
fashion the sale of leaf tobacco upon said market. 

The corporate plaintiff, through its appropriate committee, created a 
five-sale market for the 1949 and subsequent seasons, and directed that 
each buyer or purchaser of leaf tobacco upon the Kinston market should 
participate upon the fifth sale in substantially the same manner each was 
then participating upon the four-sale market. The defendants for rea- 
sons satisfactory to themselves failed to place buyers or other purchasing 
agencies upon the fifth sale in  compliance with this regulation, although 
each of the defendants has for many years maintained a satisfactory pur- 
chasing agency upon the four-sale market. 

Thereafter on 24 September 1951, in order to force the defendants to 
comply with its rule and regulation with respect to the fifth sale so 
established, the corporate plaintiff adopted a reso'lution, which, after 
reciting the details relating to the establishment of the fifth sale and 
the reason and necessity therefor, directed that the defendants and 
other buyers of leaf tobacco upon the Kinston market should partici- 
pate in the fifth sale as they hadtheretofore done on the four-sale market. 
This resolution demanded that, each of the defendants, within 24 hours 
from receipt of notice thereof, place a buyer'or other purchasing agent 
or agency upon each of the five sales in operation on the Kinston market, 
with instructions and authority to engage in the competitive bidding on 
each grade or type of tobacco reasonably comparable to the participation, 
bidding and purchasing of leaf tobacco on the four sa'les on which the said 
defendants are now participating in the operation of said market, and so 
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as not to indicate any discrimination against either of the five sales con- 
ducted by the corporate plaintiff in the operation of the Kinston market. 

The defendants failed to observe and obey the mandate of said resolu- 
tion, and this suit was instituted for the purpose of securing a mandatory 
injunction requiring the defendants to comply with the rules of the corpo- 
rate plaintiff and its said resolution. 

On 28 September, 1951, the summons was issued, the verified com- 
plaint filed, a temporary mandatory injunction issued, and a rule to show 
cause entered. The hearing upon the temporary mandatory injunction 
was set for 13 October, 1951. The fiat of the mandatory injunction was 
in substantially the language of the said resolution and required each of 
the defendants to comply strictly with the terms of said resolution. 

The defendants failed to comply with the temporary order of the court 
with respect to the fifth sale, in the belief that the court is without power 
to compel them to participate upon said fifth sale. On 1 October, 1951, 
each of the defendants were cited for contempt for failure to comply with 
said order. This citation was returnable on 6 October, 1951, and was 
dismissed at  the hearing. 

A volume of pleadings were filed by the defendants, all directed toward 
a dismissal of the suit and relief from the effects of the mandatory in- 
junction. Upon the return date of the show cause order, all of the de- 
fendants appeared and demurred ore tenus to the complaint and with the 
permission of the court later filed written demurrers. 

At the conclusion of the evidence and the arguments, all special ap- 
pearances of the defendants were overruled, the demurrers ore tenus 
denied, and an order made continuing the temporary mandatory injunc- 
tion to the final hearing. 

From this order, each of the defendants appealed, assigning errors. 

Jones, Reed & Griffin and J o h n  G. Dazuson for p la in t i f s ,  appellees. 
Fuller, Reude, Zi'mstend & Fuller for defendant ,  appellant,  Liggett & 

Myers  Tobacco Company .  
V ic tor  S. Bryant  for defendant ,  appellant,  American Suppliers ,  Inc.  
Of Counsel: Robert I. Lipton,  R a l p h  N.  Strayhorn,  and T7ictor S .  

B r y a n  f, J r .  
h c a s  & Rand and 2. H a r d y  Rose for defendant ,  appellant,  T h e  Impe-  

rial Tobacco Company  (of Great Br i ta in  & I re land) ,  Limited.  
d l b i o n  D u n n  for defendants, appellants, Expor t  Leaf Tobacco Com- 

pany and Kins ton  Tobacco Company ,  Inc.  
Harrison M.  Robertson, of Counsel for defendant ,  appellant,  Expor t  

Leaf Tobacco Company .  
James  Mullen,  of Counsel for defendant ,  appellant,  R i n s t o n  Tobacco 

Company ,  Inc.  
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BOARD OF TRADE v. TOBACCO Co. 

VALENTINE, J. The primary relief sought in this action is a manda- 
tory injunction requiring the defendants to comply with the rules promul- 
gated by the corporate plaintiff and its resolution of 24 September, 1951. 
This raises two questions : (1 )  Does a mandatory in junction lie, under 
the facts in this case? ( 2 )  I s  the Kinston Tobacco Board of Trade, Inc., 
authorized by law to establish a fifth sale on the Kinston market and 
require that  each of the defendants assign buyers, with instructions to  
bid and purchase, on the fifth sale substantially the same quantity of 
tobacco a t  substantially the same price as each had theretofore purchased 
upon each of the four sales theretofore conducted upon said market 1 

A mandatory injunction has a proper and necessary place in the admin- 
istration of justice when the necessity is urgent and the right is clear, but 
an  examination of the available authorities fails to disclose any case 
wherein such a process has been used to establish an  entirely new status. 
Such a remedy is available and useful to restore a statzis quo, but nowhere 
employed to force an  individual or  private corporation to do something 
entirely beyond the scope of his business judgment and beyond the range 
of his own rolition. Telephone Co. v. Telephone Co., 3 59 N.C. 9, 74 S.E. 
636; Woolen  &!ills v. Land  Co., 183 N.C. 511, 112 S.N. 24; Keys a. Al l i -  
good, 178 N.C. 16, 100 S.E.  113. 

Furthermore, i t  is never available as a temporary writ pending the 
final determination of the facts raised by the pleadings. IIospital v. 
W i l m i n g f o n ,  ante ,  597. 

I n  the case a t  bar, the defendants have participated in a satisfactory 
manner over a long period of time in the four-sale market, but for rea- 
sons satisfactory to themselves have declined to participate in the fifth 
sale. I f  the corporate plaintiff can, by the process here employed, require 
the defendants against their judgment to place buyers upon the fifth sale 
and thereby be forced to purchase a fifth more tobacco than they are now 
purchasing, then there is no reason why the same procedure could not be 
extended indefinitely and over the entire Bright Leaf 13elt. This is revo- 
lutionary in principle and strikes a t  the heart  of our system of free 

We therefore reach the conclusion that  a mandatory injunction cannot 
properly be used upon the facts presented by this record. 

The business of operating auction warehouses for the public sale of leaf 
tobacco is undoubtedly affected with a public interest and subject t o  
reasonable public regulations, G r a y  v. Warehouse Co., 181 N.C. 166, 106 
S.E. 657; Il'arehozlse Assn. v. I.17arehouse, 231 N.C. 142, 56 S.E. 2d 391 ; 
but this fact alone does not clothe the Kinston Tobacco Board of Trade, 
Inc., with the power to  establish a five-sale market and invade private 
rights to the extent of requiring individuals or  private corporations to 
participate on the fifth sale. The corporate plaintiff' has no authority 
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to legislate. I t  cannot create a duty where the law creates none. The 
Legislature has the authority to regulate, within constitutional limits, the 
sale of leaf tobacco upon the auction markets of this State, and in doing 
so may prescribe standards of conduct to be observed by those who con- 
duct auction warehouses as well as others participating in the sales. But  
this is a nondelegable power. ilfofsinger e. Perryman, 218 N.C. 15, 9 
S.E. 2d 511, and cases cited ; S. c. Xariis, 216 S.C. 746, 6 S.E.  2d 854. 
The power to regulate may be delegated to an administrative agency only 
to the extent of "filling in the details" within the general scope and ex- 
pressed purpose of the statute prescribing the standards. Motsinger v. 
Perryman, supra. 

The statute under which the corporate plaintiff is organized is silent 
upon the question of the number of sales and prescribes no standard by 
which the number of sales may be determined. Therefore, in the absence 
of an agreement, either expressed or implied, the plaintiff has no right 
to establish a fifth sale and require the defendants to purchase thereon. 
Hospifal 71. Joint Committee (concurring opinion by Barnhill, J.), 234 
N.C. 673, 68 S.E. 2d 862. I t s  authority is limited to the regulation of 
hours of s a l ~ ,  size of piles, and like details. Neither the statute, G.S. 
106-465, nor its charter rests it with the authority it here seeks to exercise. 
I n  no event was the bylaw adopted by it relating to a fifth sale binding 
on defendants by virtue of their nonparticipating membership in the 
corporation or otherwise. 

The large number of tobacco producers who were made parties plaintiff 
by order of the court are not nlenlbers of the corporate plaintiff and cer- 
tainly hare  no greater right to control the internal and private affairs of 
an indiridual or private corporation than the corporate plaintiff, arid 
their presence in this litigation is therefore without effect upon the final 
determination of the questions here presented. 

I t  follows, therefore, that the mandatory injunction was improvidently 
entered and that  the demurrers ore tenzls should have been sustained. 

Reversed. 

N E L L O  L. T E E R  COMPANY v. T H E  H I T C H C O C K  C O R P O R A T I O N  

(Filed 11 June, 1952. ) 
1. Venue § 3- 

Venue is not jurisdictional and may be waived by either party, and 
therefore when a plaintiff brings a suit in an improper county he waives 
his right to have the action removed to the county of his residence. G.S. 
1-83. 
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2. Venue 8 4a- 
Where an action on contract between two domestic corporations is insti- 

tuted in a county in which neither maintains its principal place of busi- 
ness, motion of defendant for change of venue to the county of its resi- 
dence, when the motion is made in apt time and without waiver by defend- 
ant of its rights, is properly allowed as a matter of right, and plaintiff's 
subsequent motion to remove to the county of its residence is properly 
disregarded. 

8. Venue 4 b  

The fact that an action is removed to the county of defendant's residence 
as a matter of right upon its motion, does not preclude plaintiff from 
thereafter moving in the county to which the cause is removed for change 
of venue for convenience of witnesses, but such motion mould be addressed 
to the discretion of the court. G.S.  1-83 ( 2 ) .  

APPEAL by plaintiff from Crisp, Special Judge, February Term, 1952, 
of ALAMANCE. 

This is a civil action to recover damages for an  alleged breach of con- 
tract. The  action was instituted in the Superior Court of Alamance 
County by the issuance of summons on 23 November, 1951, and a copy of 
the summons and complaint were served on the defendant 26 November, 
1951. The complaint alleged a breach of contract by the defendant in 
failing to perform in t o t o  a contract for  the delivery of gravel and crushed 
stone in  stated grades from a quarry site on land leased by the plaintiff 
and situate in Alamance County. The defendant, according to the com- 
plaint, agreed to operate the quarry and produce for the plaintiff certain 
quantities of crushed stone in stated grades or classifications as set out 
in the contract. 

The  plaintiff is a North Carolina corporation with its principal office 
in  Durham County, and the defendant is a North C'arolina corporation 
with its principal office in  Buncombe County. 

On 30 November, 1951, the defendant filed its written motion for the 
removal of the cause to Buncombe County for trial for  the reason tha t  
Alamance County was not the proper venue for the tr ial  of the action. 
Thereafter, on 4 December, 1951, the plaintiff filed a motion to the effect 
that  if i t  should be determined that  Alamance County was not the proper 
county for the tr ial  of the action, that  the action be removed to Durham 
County in which the plaintiff, a Nor th  Carolina corporation, maintains 
its principal office. 

H i s  Honor held, as a matter of law, (1 )  that  Blamrince County was not 
the proper county for the purpose of venue; ( 2 )  that  Buncombe County 
was the proper venue of the action; and ( 3 )  that  the defendant was 
entitled to have its motion allowed and the action removed to Buncombe 
County. Judgment was entered accordingly. The plaintiff appeals, and 
assigns error. 
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Broo.ks, McLendon ,  B r i m  (e. Holderness  and W .  P. Far th ing  for plain- 
tiff, appellant.  

H a r k i n s ,  V a n  W i n k l e ,  W a l t o n  & Buck and  Smith, Leach  & Anderson  
for  defendant ,  appellee. 

DENNY, J. The question for determination is whether, upon the facts 
as disclosed by the present record, the defendant was entitled, as a matter 
of law, to have the action removed to Buncombe County for trial. The 
answer must be in the affirmative. 

G.S. 1-83 reads as follows : "If the county designated for that  purpose 
in  the summons and complaint is not the proper one, the action may, 
however, be tried therein, unless the defendant, before the time of answer- 
ing expires, demands in writing that  the trial be conducted in the proper 
county, and the place of trial is thereupon changed by consent of parties, 
or  by order of the court. 

"The court may change the place of trial in the following cases : 
"1. When the county designated for that  purpose is not the proper one. 
"2. When the convenience of witnesses and the ends of justice would 

be promoted by the change. 
"3. When the judge has, a t  any time, been interested as party or 

counsel. 
"4. When motion is made by the plaintiff and the action is for dirorce 

and the defendant has not been personally served with summons." 
TJnder our practice venue is not jurisdictional, but is only ground for 

removal to the proper county, if objection thereto is made in apt time and 
in the proper manner. G.S. 1-83; W i g g i n s  I ? .  T r u s t  Co., 232 N.C. 391, 
61 S.E. 2d 72;  W y n n e  2). Conrad,  220 N.C. 355, 17 S.E.  2d 514; Clark  
o. H o m e s ,  189 N.C. 703, 128 S.E. 20;  Rec tor  zp. Rector ,  186 N.C. 618, 
120 S.E. 195 ; Roberts  I ? .  Moore,  185 S .C .  254, 116 S.E. 728 ; S u g g  v. 
Pollard,  184 N.C. 494, 115 S.E. 153; Dacis  c. Davis ,  179 N.C. 185, 102 
S.E. 270. 

McIntosh, i n  discussing removal of actions for wrong renue, in his 
North Carolina Practice and Procedure, section 295, a t  page 279, said:  
"If the demand for removal is properly made, and i t  appears that  the 
action has been brought in the wrong county, the court has no discretion 
as to removal. I t  is a right which the defendant may assert and which 
the court cannot deny, if properly asserted. The word 'may' is construed 
'must,' and from a refusal of the right to remove the defendant may 
appeal," citing ,Jones zt. Tozon of S fa tesv i l l e ,  97 N.C. 86, 2 S.E. 346; Fal l s  
o f  N e v s e  N f q .  Co.  v. Brewer, 105 N.C. 440, 11 S.E. 313; B r o w n  u. 
Cogdell ,  136 N.C. 32, 48 S.E. 515; Rober t s  u. JIoore, supra.  Likewise, 
the same authority, in discussing procedure for removal, section 296, page 
279, said:  "This demand must be made ( a )  by the defendant; (b)  it 
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must be in writ ing;  (c)  it must be before the time of answering expires; 
( d )  and before the answer is filed." 

Venue not being jurisdictional may be waived by m y  party, including 
the government. 56 Am. Jur., Venue, section 38, page 42, et seq.; Pan- 
handle Eastern Pipe Line Co. v. Federal Power Ccmmission, 324 U.S. 
635, 89 L. Ed.  1241, 65 S. Ct. 128; Indusfrial S d .  Arso. v. Commissioner 
of In t .  Rev., 323 U.S. 310, 89 1,. Ed. 260, 65 S. Ct., 2E9; Wiggins v. T m t  
Co., supra; Wynne u.  Conrad, supra; Clark c. Homer, supra. Therefore, 
where an action has been brought against a defendant in an improper 
county, the defendant will lose his right to have such action removed to a 
proper county unless he demal~ds in writing before the time for answer- 
ing has expired, that the trial be conducted in the proper county. Roberts 
21. Moore, supra. Filing an  answer in such action, Eefore making a mo- 
tion to remove, will constitute a waiver of any right O F  removal. T ~ u s t e e s  
v. Fetzer, 162 N.C. 245, 78 S.E. 152. Likewise, an  agreement to allow 
the defendant additional time for filing an  answer is an acceptance of 
jurisdiction and a waiver of the right to a removal. Garrett 2%. Bear, 
144 N.C. 23, 56 S.E. 479; Calcagno v. Ocerby, 217 N.C. 323, 7 S.E. 2d 
557. See also Oettinger v. Live Stock Co., 170 S .C .  152, 86 S.E. 957. 

I n  view of the fact that  a defendant will hare  his rights determined in - 
an action instituted in an  improper county, unlcss he sea~onably asserts 
his right for  removal to a proper one, we hold that  where a plaintiff 
voluntarily institutes an action in an improper counly and files his com- 
plaint and obtains service on the defendant, he thereby waives his right 
to have the action removed to the county of his reside~lce. I11 our opinion 
this conclusion is supported by the provisions of G.8. 1-83 and our deci- 
sions, although the precise point seems not to have been expressly deter- 
mined heretofore on a factual situation identical with that presented on 
this appeal. Cf.  Pushman TI. Dameron, SO8 S . C .  330, 180 S.E. 578; and 
R. R. v. Thrower, 213 N.C. 637, 197 S.E.  191. 

I n  Pushrnan I ? .  Darneron, supra, the plaintiff insiituted an action in 
Guilford County against E. P. Damcron, administrator of Barrur  H. 
Serunian, deceased, to recore] damages for personal injuries resulting 
from the reckless driving of an automobile by defendmt's intestate. The 
accident occurred near Fletcher in Henderson County and the defendant's 
intestate was killed. After the action had been filed and the cause was a t  
issue, the plaintiff made a motion to transfer the action to Buncombe 
County for trial on the ground that  the conrenience of witnesses and the 
ends of justice would be promoted thereby. The court found as a fact 
that  the convenience of witnesses and the ends of justice would be pro- 
moted by removal of the action to Buncombe County for tr ial  but held i t  
to be mandatory under the statute C.S. 465 (G.S. 1-73) that  the cause be 
retained in Guilford County for trial. The ruling was reversed on appeal. 
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This Court held that  while the action had to be instituted against the 
administrator in Guilford County, i t  did not have to be tried there, citing 
Latham v. Latham, 178 N.C. 12, 100 S.E. 131. Brogden, J., in speaking 
for the Court, said:  "The plaintiff was compelled to institute his action 
in the Superior Court of Guilford County by reason of the mandate of the 
statute, and his act in so doing could not therefore be imputed to him as 
a voluntary choice of venue so as to prevent him from lodging a motion 
for removal." 

I n  the case of R. R. v. Thrower,  supra, the plaintiff was a corporation 
with its principal office in New Hanover County, and the defendant was 
a citizen and resident of Mecklenburg County. The action was instituted 
in Cumberland County to recover from the defendant the amount of an 
unpaid check deliverei by the defendant to the plaintiff. I n  apt  time the 
defendant filed his motion for removal of the cause to Mecklenburg 
County for trial. Thereupon, the plaintiff filed a motion that  the court 
retain the cause in Cumberland County for the convenience of witnesses 
as provided in C.S. 470 (now G.S. 1-83, subsection ( 2 ) ) .  The court 
granted the plaintiff's motion and upon appeal the ruling was reversed. 
This Court held that  Mecklenburg County was the proper venue for the 
trial of the action. I n  speaking for the Court, Barnhill, J., said : "When 
the defendant duly and in proper time filed his motion in writing for the 
removal of this cause to Mecklenburg County i t  then became the duty of 
the court to pass upon and decide the question thus raised before proceed- 
ing further in the cause in any essential matter affecting the rights of the 
defendant. Pending a determination of this question the court was with- 
out authority to entertain the motion made by the plaintiff. On the ad- 
mitted facts'defendant's motion should have been allowed and an  order 
removing the cause to Mecklenburg County should have been entered. 
By considering and allowing the plaintiff's motion in its discretion the 
court below, in effect, by the exercise of discretion, denied the defendant 
a substantial right to which he is entitled as a matter of law." 

The General Assembly, by 1945 Session Laws, Chapter 141, added 
section 4 to G.S. 1-83, as above set out. This section gives a plaintiff the 
right to make a motion for remoral in a divorce action, when such motion - 

is made before the defendant has been personally served with summons. 
B y  adding this section, we think the Legislature construed the existing 
statute as not giving a plaintiff the right to have an  action voluntarily 
instituted by him, in an  improper county, removed to one of proper venue. 

The order directing the removal of this cause to Buncombe County, as 
a matter of right, will be upheld. 

The plaintiff, if i t  so elects, will have the right to file a motion in 
Buncombe County for removal of the cause for the convenience of wit- 
nesses under subsection ( 2 )  of G.S. 1-83, which motion, if interposed, 
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POUNDS V.  LITAKER. 

should be disposed of in the discretion of the court. R. R. v. Thrower, 
supra. The plaintiff, however, has no right, under its motion interposed 
below, either as a matter of law or in the discretion of the court, to have 
this cause removed to Durham County. 

The judgment of the court below is 
AErmed. 

MILLIGE RUPLEY POUNDS AND JOHN CLYDE POUNDS v. CONIE 
POUNDS LITAKER, JACOB ARCHIE POUNDS, ELLEN POUNDS 
PROPST, MARGARET LUCILLE POUNDS HOWARD, ELMA FLOR- 
ENCE POUNDS SCHADT, ETHEL MAE POUNDS, FRANK POUNDS, 
CARL POUNDS AND EMILY POUNDS SWINK. 

(Filed 11 June, 1952.) 
1. Wills 8 a 

While it is not required that a holographic will be dated or the place 
of its execution be stated therein, it is necessary thal; the testator's name 
be inserted in his own handwriting in some part of the instrument. G.S. 
31-3, G.S. 31-18 (2). 

2. Same- 
Every word of a holographic will must be in the handwriting of testator, 

and while words printed on the paper will not invalidate the instrument 
but will be treated as surplusage if such printed wo:rds are not essential 
to the written words, printed words or letters may not be used to supply 
any essential part of the instrument. 

3. Same- 
Where dispositive words appears in the handwriting of deceased but her 

name is not written in any part of the instrument, her engraved monogram 
on the paper may not be used to supply the requisit~~ signature, and the 
paper writing is ineffectual as a holographic will. 

APPEAL by propounders from Roussenu, J., March Term, 1952, of 
FORSY TH. 

This is a proceeding instituted before the Clerk of the Superior Court 
of Forsyth County, North Carolina, to probate in solemn form a paper 
writing alleged to be the holographic will of Haitie Pounds Efird, 
deceased. 

The purported will was written on the personal stationery of Hattie 
Pounds Efird, deceased. I n  the upper left-hand corner of the paper 
writing is an engraved monogram containing the 1ette:rs "REP," and the 
written portion thereof is as follows : 

"It  is my will and desire that the children of my brother Arthur B. 
Ponnds do not participate in any way in the division of my estate-other- 
wise that my estate be divided according to the laws of the state of N. C. 
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"This the ............. day of ..................... 1950." 
The paper writing was found in a sewing basket belonging to Mrs. 

Efird along with a list of her furniture, her glasses, hearing aid, and a 
little thread. 

An objection to the probate of the paper writing was filed with the 
Clerk of the Superior Court of Forsyth County by two nephews and a 
niece of the deceased, which raised the issue of devisavit vel non. The 
Clerk, however, proceeded to hear the evidence and entered an order 
refusing to admit the will to probate. An appeal was taken from the 
Clerk's ruling to the Superior Court. 

When the cause came on for hearing, the trial judge held that the paper 
writing was not a valid will and instructed the jury that if they were 
satisfied from the evidence they had heard, that the evidence was true, it 
would be their duty to answer the issue "No." I t  was so answered and 
judgment entered accordant therewith. 

The propounders appeal and assign error. 

Ratcl i f f ,  V a u g h n ,  Hudson,  Ferrell & Carter and Womble ,  Carlyle, 
Mar t in  & Sandridge for propounders, appellants. 

E. T .  Bost,  Jr. ,  and H .  W .  Calloway, Jr., for caveators, appellees. 

DENNY, J. This appeal involves the question whether or not the 
engraved monogram of Mrs. Efird, which appears on the paper writing 
under consideration, may be construed to be her signature. I f  such 
monogram is insufficient as a signature within the meaning of the statute 
with respect to the execution of holographic wills, then i t  will be unneces- 
sary to consider the other exceptions presented and argued. 

I t  is provided by statute G.S. 31-18 that wills must be admitted to 
probate only in the manner prescribed therein. Sub-section 2 of this 
statute, among other things, provides, "In case of a holograph will, on the 
oath of at  least three credible witnesses, who state that they verily believe 
such will and every part thereof is in the handwriting of the person whose 
will it purports to be, and whose name must be subscribed thereto, or 
inserted in some part thereof." 

I t  is not required by our statute that a holographic will be dated or the 
place of its execution be stated therein. In re W i l l  of Lowrance, 199 
N.C. 782,155 S.E. 876. 

I t  is likewise held in the above case that where the "words appearing 
on a paper writing in the handwriting of the deceased person are suffi- 
cient, as in the instant case, to constitute a last will and testament, the 
mere fact that other words appear thereon, not in such handwriting, but 
not essential to the meaning of the words in such handwriting, cannot be 
held to defeat the intention of the deceased, otherwise clearly expressed, 
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that such paper writing is and shall be his last will and testament. . . . 
The words in print appearing on the sheets of paper propounded in the 
instant case are surplusage. They are not essential to the meaning of the 
words shown by three credible witnesses to be in the handwriting of Mrs. 
S. A. Lowrance. These words, without the printed! words, are sufficient 
to constitute a testamentary disposition of propert,y, both real and per- 
sonal." I n  re Will of Parsons, 207 N.C. 584, 178 S.E. 78 ; In  re Will of 
Smith, 218 N.C. 161, 10 S.E. 2d 676; In  re Will (of  Wallace, 227 N.C. 
459.42 S.E. 2d 520: I n  re Will of Goodman, 229 N.C. 444, 50 S.E. 2d 34. 

An instrument, however, may not be probated es a hblographic will 
where it contains words not in the handwriting of the testator if such 
words are essential to give meaning to the written words of the testator. 
I n  re Will of Wallace, supra; In  re Will o.f Smith, supra; In  re Wall's 
Will, 216 N.C. 805, 5 S.E. 2d 837. 

Our decisions are in accord with what is said in 57 Am. Jur., Wills, 
section 634, page 433, et seq.; to wit, "The general rule under statutes 
validating holographic wills is that every word in such a will must be in 
the handwriting of the testator. . . . A will in the form of a holographic 
instrument is invalidated by the appearance therein of words inserted by 
a rubber stamp or in the handwriting of one other than the testator, 
which have been adopted by him as a part of his will. An instrument 
which contains printed matter is not entitled to probate as a holographic 
will where the printed matter aids in expressing the intention of the 
testator. . . . The mere fact the testator used a blank form whether of a 
will or some other instrument does not invalidate an otherwise valid will 
if the printed words may be entirely rejected as surplusage. . . . There 
is however authorities to the effect that a testamentary instrunlent is 
valid as a holographic will, although it contains wxds  not in the hand- 
writing of the testator, if such words are not necessary to complete the 
instrument in the holographic form, and do not affect the meaning." 

I n  the present case, if we treat the engraved monogram, which is not 
in the handwriting of the testatrix, as surplusage, the propounders mufit 
fail. 

I n  view of the statutory provisions with respect to the probate of a holo- 
graphic will, and our decisions pertaining thereto, we hold that the en- 
graved monogram of the testatrix, appearing on the instrument offered 
for probate in solemn form as her last will and ttJstament, may not be 
considered as a part thereof. The monogram is not in her handwriting 
and may not be construed to be her signature within the meaning of G.S. 
31-3 and G.S. 31-18, subsection 2. 

The judgment of the court below is 
Affirmed. 
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FLETCHER CHAMBERS, MRS. LUNA MAC HUNNICUTT, MRS. WM. IRA 
WILSON, M. T. CHAMBERS, J. R. CHAMBERS, GEORGE R. CHAM- 
BERS, MRS. DEWEY SKINNER, P. L. CHAMBERS, H. W. CHAMBERS 
AND JAMES F. CHAMBERS, v. MYRLE CHAMBERS, GLADYS C. LONG 
AND HUSBAND MACK LONG, GARLAND CHAMBERS, JR., AND WIFE 
ALBERTA CHAMBERS, LANCE CHAMBERS AXD WIFE LORINA M. 
CHAMBERS, JOYCE CHAMBERS WINN A K D  RUSBAKD BILL WINN, 
MONTE CHAMBERS AND WIFE HILDA J. CHAMBERS, JOAN CHAM- 
BERS. AKD MYRLE CHAMBERS A N D  LANCE CHAMBERS, ADM. D. B. N. 

OF THE ESTATE OF J. E. CHAMBERS, DECEASED. 

(Filed 11 June, 1952.) 

I. Adverse Possession § 4k-Evidence of adverse possession by son against 
father held sufflcient to take issue to jury. 

Evidence tending to show that shortly after a father purchased a tract 
of land he divided it by a well defined boundary and put one of his sons in 
possession of one of the divisions, and that such son for a period of more 
than twenty years thereafter maintained exclusive dominion over the land 
in the character of owner, occupying it as a separate home for himself and 
family, cultivating it, receiving the rents therefrom, and listing and paying 
taxes thereon, is held sufficient to be submitted to the jury on the question 
of the son's acquisition of title by adverse possession and to overrule 
motion to nonsuit on the part of the heirs of another son upon their con- 
tention supported by evidence that the first son's possession was permis- 
sive. G.S. 1-40. 

2. Adverse Possession 5 9- 
Where a party claims under color of title of an asserted will, but does 

not show that the paper was ever probated and does not offer it in eri- 
dence, the trial court correctly declines to submit an issue as to adverse 
possession on the part of such party under color of title. G.S. 1-38, 

APPEAL by defendants from Bennett, Special Judge, November Special 
Term, 1951, of PERSON. N o  error. 

Action to recover land, and damages for wrongful withholding. 
Title was admitted in a common ancestor, John E. Chambers, under a 

deed dated 4 December, 1899, describing 226 acres. The plaintiffs are 
heirs a t  law of Joe  P. Chambers, son of John E. Chambers, and the 
defendants are heirs of Garland Chambers, another son of John E. 
Chambers. 

The plaintiffs alleged and offered evidence tending to  show that  John E. 
Chambers, soon after he acquired title, divided the land into eastern and 
western portions of 113 acres each, and placed his son Joe P. Chambers 
in possession of the western division and his daughter Lula Bowles in 
possession of the eastern portion. I t  was alleged that  Joe P. Chambers 
entered into possession of the western tract under the oral investiture of 
his father in 1900, and thereafter continued in the open, exclusive and 
adverse possession thereof until his death 3 Nay,  1930, and that  this 
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possession under known and visible linm and boundaries vested a good 
title thereto in him, a title which descended to the plaintiffs, his heirs 
a t  law. 

Joe  P. Chambers died in May, 1930. John E Chambers died in 
August, 1930. Thereafter Garland Chambers took possession of this land 
and remained in possession until his death in 1945 since when the de- 
fendants, his heirs, have continued in possession. 

This action was instituted September, 1949. 
The defendants denied that  Joe P. Chambers had acquired title by 

adverse possession a t  the time of his death in 1930, and contended that  
whatever possession he had was permissive. Defendants further alleged 
that  their possession was under color of title for more than seven years. 

Defendants excepted to the denial of their motion for judgment of 
nonsuit, and also to the court's refusal to submit an issue as to defendants' 
allegation of adverse possession under color. 

The  jury for their verdict answered the issues submitted as follows : 
"1. Were the plaintiffs, and those under whom they claim, in the open, 

notorious and continuous adverse possession of tlle property described in 
the complaint under known arid visible lines and boundaries for a period 
of' twenty years, as alleged in  the complaint? Answer : Yes. 

"2. I f  so, what damages, if any, are the plaintiffs entitled to recover 
of the defendants for the unlawful withholding of tlle lands described in 
the complaint ? Answer : $1375.00." 

From judgment on the rerdict defendants appealed. 

M e l v i n  8. B u r k e  a n d  G e o ~ g e  L. B u r k e ,  br . ,  for plaintif fs,  appellees. 
61. I .  Sa f t e r f i c ld ,  Fu l l e r ,  R e i ~ d e ,  t'rrw.tc.ad LE. Ful ler ,  and  J a m e s  L. 3-ew- 

s o m  for defendants ,  appellants.  

DEVIX, C. J. The defendants' appeal presents two questions : (1 )  Was 
there error in denying defendants' motion for judgment of nonsuit? (2 )  
Was there error in declining to submit an issue as to adverse possession 
on the part  of defendants under color of t i t le? 

1. There was no controversy over the fact that  Joe  P. Chambers, under 
whom the plaintiffs claim, a t  the time of his death in 1930, had been in 
possession of the land described, cultivating it, receiving the rents there- 
from, listing and paying taxes thereon, making imyrovements and occu- 
pying it as a separate home for himself and his family. There was also 
evidence that  he laid out thereon a burial ground in which one of his 
wires was interred and in which he also was buried. One of the sons of 
Joe  P. Chambers testified without objection that  "Granddaddy bought 
the whole thing (226 acres) and said he was going tcl give Aunt Lula half 
the farm and my  father the other half"; that  there mas a well defined line 
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between the two divisions, and that the outer boundaries were known and 
visible; that  John E. Chambers, who lived elsewhere, referred to this 
land as "Joe's place," and did not list i t  for taxation. There was also 
evidence for plaintiffs that  Joe  P. Chambers' possession was continuous, 
exclusive and uninterrupted for thirty years. G.S. 1-40; Locklear v. 
Savage, 159 N.C. 236, 74 S.E. 347. 

Defendants contended that Joe  P. Chambers' possession was permissive 
and not adverse to John E .  Chambers, his father, and offered evidence 
tending to support this view. 

But  considering plaintiffs' evidence in the light most favorable for 
them, as we must do on a motion to nonsuit, and the permissible infer- 
ences deducible from the facts shown, we think the evidence sufficient to 
carry the case to the jury and to present a question for their decision. 
Battle v. Battle, ante, 499, 70 S.E. 2d 492; Grimes v. Bryan, 149 N.C. 
248, 63 S.E. 106. The judge's charge to the jury was not sent up, but 
presumably he instructed the jury properly on all matters of law arising 
on the evidence and applicable to the issues. Riley 21. Stone, 174 K.C. 
588, 94 S.E. 434. The jury has accepted the plaintiffs' riew and found 
from the evidence that  Joe P. Chambers' possession of the land under 
known and visible lines and boundaries was adrerse, and that i t  had con- 
tinued for twenty years a t  the time of his death in 1930. 

2. Defendants' second position is that if it be determined that Joe P. 
Chambers had acquired title by adverse possession at  the time of his 
death, the defendants' father Garland Chambers shortly thereafter en- 
tered into possession of the land under an alleged will of John E. Cham- 
bers and continued in possession thereunder for seven years, resting in 
him a valid title which descended to his heirs, the defendants in this case, 
G.S. 1-38, and that the court erred in declining to submit an issue ad- 
dressed to this contention. But  we note that while there is an  allegation 
in the answer that  John E. Chambers left a will (which was denied in 
the reply), no will or other paper writing was offered in evidence to 
support the allegation of color. True, there appears as a defendants' 
exhibit a "purported" will of John E. Chambers, but this does not shorn 
that  the paper was ever probated as the will of John E. Chan~bers, and 
mas not offered in  evidence. Hence the ruling of the court on the evidence 
presented, in the absence of any evidence of a colorable title and entry 
into possession thereunder, must be sustained. The evidence was insuffi- 
cient to show adverse possession by defendants for twenty years. The 
entry of their ancestor was in  August, 1930, and this suit mas instituted 
in  September, 1949. G.S. 1-40. 

N o  exception other than those herein discussed was referred to in 
defendants' brief. Rule 28. 
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We conclude that  the ruling of the tr ial  court on the questions now 
presented was correct, and that  in the tr ial  there wair 

N o  error. 

ST.4TE v. JOHN L. WILLIAMS. 

(Filed 11 June, 1952.) 
1. Homicide 8 6a- 

In order to constitute murder in the second degree it is necessary not 
only that defendant inflict the wound which produ(2es death but it is also 
required that he inflict such wound intentionally. 

2. Homicide 8 27d- 

An instruction that the jury must find that defendant intentionally 
killed deceased before it could return a verdict of guilty of murder in the 
second degree, together with a statement of defendant's contentions, based 
on his evidence, that he did not intentionally kill deceased but that in the 
scuttle between the parties defendant's pistol went (off, and that defendant 
had no intention or desire to shoot and kill deceased, i s  held sufficient, in 
the absence of request for special instructions, to present defendant's 
defense to the charge of murder in the second degree. 

APPEAL by defendant from Nettles. J., October Term, 1951, GUILFORD 
(High  Point  Division). N o  error. 

Criminal prosecution under a bill of indictment charging that  defend- 
ant  did kill and murder one Jasper Sturdivant. 

On 7 October, 1951, defendant and one Martha H u n t  lived in a duplex 
or apartment house. She lived on one side and he on the other. Between 
8 and 9 o'clock that  night deceased went to the hcme of Martha H u n t  
to get her to attend his sick wife. As he left, he saw defendant standing 
on his porch and asked him what he was doing "~ i~p i fy ing . "  I n  reply, 
defendant cursed deceased, walked out on the sidewalk four or five feet 
from the porch and struck deceased with a pistol. The  evidence for the 
State tends to show that  he knocked deceased down and then shot him 
while he was prone on the sidewalk. Defendant offered evidence tending 
to show that  deceased accused him of eaves-dropp:ng and cursed h im;  
that  then defendant drew his pistol and struck deceased, but did not  
knock him down; that  deceased then grabbed the pi(3tol and tried to take 
i t  away from the defendant, and that  i n  the scuffle over the pistol, i t  
accidentally fired and killed deceased. 

The solicitor elected to put defendant on tr ial  on the charge of murder 
i n  the second degree. The  jury returned a verdict of guilty of murder in 
the second degree. The court pronounced judgment on the verdict and 
the defendant appealed. 
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Attorney-General McMullan, Assistant Atforney-General Brufon, and 
Robert B. Brougkton, Member of Staff, for the State. 

Gold, XcAnally & Gold for defendant, appellant. 

VALENTINE, J. On  defendant's own statement, he voluntarily entered 
into an affray with the deceased, in the course of which deceased was 
fatally wounded. N o  element of self-defense is made to appear. There- 
fore, on his own statement, defendant is a t  least guilty of manslaughter. 
H e  contends, however, that  he should not have been convicted of murder 
in the second degree and that  the jury was led to render that  verdict by 
the failure of the tr ial  judge to give due emphasis to and clearly charge 
the jury on the law arising on his evidence tending to show that the 
homicide was not an  intentional killing, but was the result of an accident. 
His  exception directed to this alleged error is the only one in the record 
which merits discussion. 

An intent to inflict a wound which produces a homicide is an essential 
element of murder in the second degree. S. c. Lamm, 232 N.C. 402, 61 
S.E. 2d 185; S. ?I.  Chavis, 231 N.C. 307, 56 S.E. 2d 678; S. v. Payne, 
213 N.C. 719,197 S.E. 573. Therefore, to convict a defendant of murder 
in the second degree, the State must prove that the defendant intention- 
ally inflicted the wound which caused the death of the deceased. 

When i t  is made to appear that  death was caused by a gunshot wound, 
testimony tending to show that  the weapon was fired in  a scuffle or by 
some other accidental means is competent to rebut an  intentional shooting. 
N o  burden rests on the defendant. He merely offers his evidence to refute 
one of the essential elements of murder in the second degree. I f  upon 
a consideration of all the testimony, including the testimony of the de- 
fendant, the jury is not satisfied beyond a reasonable doubt that  the 
defendant intentionally killed deceased, it should return a verdict of not 
guilty of murder in the second degree. 

I n  this case, the trial judge clearly instructed the jury that  i t  must 
find that  defendant intentionally killed deceased before i t  could return a 
verdict of murder i n  the second degree. I n  detailing the defendant's 
contention that  the pistol was fired accidentally, the court sufficiently 
covered this phase of the case by saying: "On the other hand, the defend- 
ant  says . . . that  he did not intentionally kill him and that  he had no 
idea of killing the deceased; . . . that the deceased grabbed the pistol 
and in the struggle the pistol went off and shot the deceased and he had 
no intent or desire to  shoot and kill the deceased in any way . . ." 

The court further charged the jury on the law of involuntary man- 
slaughter, where a homicide unintentionally results from the commission 
of "some unlawful act not amounting to  a felony." 
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Thus, i t  appears that  the defendant was accorded the full benefit of his  
testimony. Of course, the charge would have been more complete had 
the court instructed the jury fully that  if i t  found that while defendant 
and deceased were scuffling over the pistol, i t  accidentally fired and in- 
flicted the wound which caused the death of the deceased, it should not 
return a verdict of guilty of murder i n  the second degree. Even so, tha t  
is simply another way of saying just what the charge did say. I n  the 
absence of any prayer for instructions amplifying the law in this respect, 
S. v. McLean, 234 N.C. 283, 67 S.E. 2d 7 5 ;  8. v. Gwdon,  224 K.C. 304, 
30 S.E. 2d 43 ;  we must hold that  the charge met the requirements of 
the law. 

I n  the trial below, we find 
No error. 

HORTEXSI3 P. BOND v. CHARLES IIOND. 

(Filed 11 June, 1052.) 

1. Appeal and Error 6c (2)- 

An exception to the judgment presents 0111~ the qnestions whether the 
facts found support the jndgment and whether any error of law appears 
upon the face of the record. 

2. Divorce and Alimony § 19- 

Upon the hearing of plaintiff's motion for aliinony and counsel fees 
pendente Ute in her suit for subsistence without divorce, G.S. 50-16, the 
finding of the court that defendant had obtained a rxlid decree of absolute 
divorce in another state supports a denial of the motion for alimony 
pendente lite, but it is error for the court also to dismiss the action, since 
the cause was not before the court on dnal hearing on the merits and the 
court was without jurisdiction to dismiss it. 

APPEAL by plaintiff from Williams, J., October Term, 1951, ORANGE. 
Modified and affirmed. 

Civil action for alimony wjthout dirorce and to 1-ecover the value of 
certain personal property, heard on motion for alimony and counsel fees 
pendente Zite. 

Plaintiff alleges a cause of action for subsistellce without divorce 
under G.S. 50-16 and also for the recoyery of the value of certain per- 
sonal property belonging to plaintiff and appropriated by defendant to 
his own use. She prays an  order for alimony without divorce and for 
judgment for the value of said personal property. 

Defendant, answering, enters certain denials, plerds certain defenses, 
and specifically pleads a decree of divorce entered 111 the Circuit Court of 
Qolusia County, Florida, a coilrt of competent jurisdiction. 
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The cause came on for hearing in the court below on plaintiff's motion 
for alimony and counsel fees pedente l i te .  After hearing the motion on 
affidavits, the court below found as a fact that defendant is a resident of 
the State of Florida and that he obtained a valid decree of divorce in 
that State 1 September 1949. I t  thereupon concluded that "defendant's 
plea in bar of the plaintiff's right to proceed in this action should be 
sustained" and entered judgment dismissing the action at  the cost of the 
plaintiff. 

L. J .  Phipps for plaintiff appellant. 
Paul B. Edmundson, John S. Peacock, and Bonner D. Sawyer for 

defendant appellee. 

BARKHILL, J. The exception to the judgment entered presents for 
decision only two questions: (1)  Do the facts found support the judg- 
ment, and (2)  does any error of law appear upon the face of the record? 
Ruder v. Coach Co., 225 N.C. 537, 35 S.E. 2d 609; Simmons v. Lee, 230 
N.C. 216, 53 S.E. 2d 79, and cases cited; Surety Corp. v. Sharpe, 233 
N.C. 642, 65 S.E. 2d 138; S. v. Raynor, ante, p. 184. 

Upon the findings made, the court correctly denied the motion for 
alimony pendente lite. But the cause was before the court for hearing of 
that motion only. I t  is so recited in the judgment. "It was not before 
the court on final hearing on the merits. Hence the court was without 
jurisdiction to dismiss the action . . ." Briggs v. Briggs, 234 N.C. 450. 

The judgment entered must be modified so as to limit it to a denial of 
alimony pendenfe l i f e ,  and the cause must be reinstated on the docket for 
trial. As so modified, the judgment is affirmed. 

Modified and affirmed. 

ELI HOYT ANGE, C. C. FLEMING AND ALBERT J. MARTIN, TRUSTEES OF 
THE JAMESVILLE CHRISTIAN CHURCH, v. L. W. ANGE. 

(Filed 11 June, 1952.) 

VALEXTINE, J. This is a supplement to the opinion heretofore filed in 
this cause on 30 April, 1952, ante, 506. 

When the case on appeal was docketed here, it included a judgment of 
the court below in which it was adjudged that the plaintiffs could not 
convey a fee simple title to the lands referred to in the pleadings, and that 
the defendant was, therefore, not required to accept the deed tendered. 
The opinion of this Court was written upon the judgment certified. 
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After the opinion was filed, it  was discovered that  there was a mistake 
in the certification of the judgment and that  in the judgment actually 
signed in this cause by Judge Frizzelle i t  was adjudged that  the Trustees 
of the Jamesville Christian Church owned the loczis i n  quo  in fee and had 
the right to convey the same in fee simple and that  the defendant was 
therefore required to accept the deed tendered to him and pay the con- 
sideration therein expressed. 

The correct judgment of the lower court has been substituted for the 
erroneous one, so that  the record now speaks the truth. This does not, 
however, affect the opinion of the Court as origindly written, but upon 
the record as i t  now stands, the opinion of this Court affirmed the court 
below rather than  reversed it. 

I t  is ordered that  this supplemental opinion be appended to the orig- 
inal and published as a part  of the original opinior of the Court. 

IN THE MATTER OF MRS. E. R. GROVES. 

(Filed 11 June, 1962.) 

APPEAL by the respondent, the Board of Adjustment of Chapel Hill, 
from IVill inms, J . ,  a t  the Octoher Term, 1951, of ORAKQE. 

Proceeding in the nature of certiorclri to revieu refusal of permit to 
repair a building in a residential zone in Chapel H 11. 

The applicant, Af r~ .  E. R. Groves, applied to the building inspector 
for a permit to repair a building in a residential zone in Chapel Hill. 
The permit was refused by him as not authorized b j  the zoning ordinance 
of the municipality, and the applicant appealed to the Board of Adjust- 
ment of Chapel Hill,  which affirmed the decision of I he building inspector. 
The Superior Court reviewed the decision of the Board of Adjustment 
by this proceeding in the nature of certiorari,  and rendered a judgment 
].eversing that  decision and ordering the issuance of the permit sought by 
the applicant. The Board of Adjustment t h e r e ~ p o n  appealed to the 
Supreme Court, assigning the conclusions of lam and the judgment of 
the Superior Court as error. 

E m e r y  B. D e n n y ,  J r . ,  nnd J o h n  T .  M a n n i n g  f s r  t 4 e  appl icant ,  appellee. 
J .  Q .  LeGrand  for the  ~ e s p o n d e n t ,  appel lant .  

PER CURIAM. The appellant has failed to shew that  the Superior 
Court committed error in reviewing the decision of the Board of Bdjust- 
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ment. Xicho l s  v. T r u s t  Co., 231 N.C. 158, 56 S.E. 2d 429. Hence, the 
judgment is 

Affirmed. 

MEMORANDUM ORDER. 

IN THE MATTER OF WAPLAND WHITE, JR.  
(STATE O. WAYL.~XD WHITE, JR.)  

(Filed 11 June, 1952. ) 

Habeas Corpus 5 4: Courts 5 5- 

A Superior Court Judge has no jurisdiction to act upon a petition based 
upon the same facts upon which another Superior Court Judge has pre- 
viously denied a motion for writ of habeas corpzcu. 

PETITION for c ~ r f i o r a r i  by Wayland White, Jr . ,  to review writs of 
habeas corpus  denied by Wi l l iams ,  J., in  Chowan County Superior Court, 
April Term, 1952, and Carr ,  J., i n  W a k e  County Superior Court, April 
Term, 1952. 

PER CURIAM. -1 Superior Court Judge has no jurisdiction to act upon 
a petition based upon the same facts upon which another Superior Court 
Judge has preriously denied a motion for  writ of habeas corpus. 

Petition denied. 



APPENDIX. 

JAMES H. JACKSON, ADMINISTRATOR OF THE ESTATE OF JUDITH LANE 
JACKSON, DECEASED, V. MOUNTAIN SANITARIUM AND ASHEVILLE 
AGRICULTURE SCHOOL, A CORPORATION; DR. T. H. JOYNER, AND 

EDGAR A. HANSON. 

(Filed 12 February, 1952.) 

PETITION by defendant Dr. T. H. Joyner to reh'sar this cause, which 
is reported in 234 N.C. 222, 67 S.E. 2tl 57. 

Harlcins, Van WinMe, Walton d2 Buck for pefitilmer. 

WINBORNE and ERVIN, JJ. There is sufficient evidence in the record 
to repel the motion to nonsuit, and the error in the charge on the burden 
of proof supports the order for a new trial. This oeing true, any inad- 
vertence in the original opinion in applying what petitioner asserts is 
the prevailing rule in respect to the exceptive assignment of error di- 
rected to the exclusion of the autopsy report is insufficient to warrant a 
reconsideration of defendant's appeal. 

Petition denied. 

KREEGER v. DRUMMOXD. 

(Filed 27 March, 1952.) 

PETITION by plaintiffs to rehea'r this case as reported, ante, p. 8. 
The Justices to whom the petition was referred filed the following 

memorandum in passing upon the petition : 

Buford T.  Henderson for petitioners. 

DEVIN, C. J., and BARNIIILL, J., considering the petition to rehear. 
Consideration of the petition to rehear in connection with the opinion 

of this Court heretofore filed leads to the conclusion that the petition 
should be denied. I t  is not made to appear that ,my material fact or 
authority was overlooked. The opinion properly interpreted declares 
that the resolution adopted 18 July, 1950, by the Board of Education of 
Forsyth County, discontinuing the Old Richmond High Srhool and 
transferring the high school students now residing in the Old Richmond 
District, was not in accord with the statute and is therefore void. But 
to the end that the Board might be free to proceed to remedy the alleged 
situation now existing in the Old Richmond District in respect to said 
high school, in the manner provided by statute and in accord with the 
opinion, the dissolution of the restraining order was affirmed. The result 
is that the defendant Board must abandon the action heretofore taken, 
but may proceed, if so advised, under the statute and in accord with the 
opinion, unfettered by the restraining order issued. 

Petition denied. 
75s 
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Abandonment-Of contract  to convey 
may be oral ,  Scott  v. Jordan,  244. 

Abatement-Action to  abate  public 
nuisance must be maintained ex rd. 
State, Da re  Cotrnty v. Mater, 179. 

Abatement and  Revival-For pend- 
ency of prior action, C a m e r a  v. 
Cameron, 82 ; St.  Dennis v. Thomas, 
391. 

Accessories-8. a. Birchfield, 410. 
Accord and  Satisfaction-See Compro- 

mise and  Settlement. 
Actions-Particular actions see partic- 

u l a r  titles of ac t ions ;  joinder of 
actions and pleadings see Plead- 
ings ;  t r ia l  of actions see T r i a l ;  
abatement of action on ground of 
prior action pending, Cameron v. 
Cameron, 82: St .  Dm?zis v. Thontas, 
391 ; enjoining prosecution of action 
in another  state,  Ckildress v. Motor 
Lines, 522; par ty  must  elect he- 
tween action for  damages inducing 
sale of property and  action for  re- 
scission o r  reformation, Parlccr 1'. 

Il'hitc, 680; in action on conditional 
sales contract. plaintiff need not al-  
lege tha t  he  is  owner of notes se- 
cnred therehy, Acceptance Corp. e. 
Pillma?r, 292 ; renne of actions, see 
Venne. 

Administration-See Executors and 
Administrators. 

Administrative Law-Administrative 
interpretation of s ta tu tes  not con- 
clnsire, Watson Indust r ies  v. Skazc, 
203 ; esclusireness of s ta tu tory  rem- 
edy, Ballard v. Charlotte, 484. 

Admissions-In pleadings, Lindsey v. 
Leonard, 100 ; Ro?jster a. Hancocli, 
110: Hodgcs z;. Malone & Co., 512. 

Adverse Pocuession-Acqnisition of 
easement hy. see Easements ; hostile 
character of possession, Bat t le  c. 
Battlc, 499 ; Duekctt  2;. Harrrsow, 
14; ; IT~llianzs v. Robertson, 478 ; 
Sprrnhlc r.  Rcidscillc, 140; Cham- 
bcrs t1  Chn?n b( r.u, 740 : tacking pol. 
session, Brrtc c. L ~ n c h ,  182 ; Wil- 
liams t.. Robcrtso~r,  478; Rat t le  c 
Battle. 409: color of title. Trus t  Co 
c. Pnrh o-, 326: TT'illianzs c. Robert  
son, 478; Chan~ber s  v. Chambcrs, 
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749: disabilities. Bat t le  r. R n t t l ~ .  
499 : allegii tion of boundaries of 
land claimed must fit loczrs im quo.  
TVilson v Clr tr~itller. 373. 

Agency-Ser Principal and  Agent ; 
agent for  service of process. Lam- 
bert v. S(~1rcll. 21: petition to di5- 
continue agency a t  railroad station, 
I'tilitics Corn. r.  R. R., 273. 

Agriculture-Board of T rade  may not 
require bnyers to participate in 
fifth sale, Roard of T rade  c. To- 
bacco Co.. 737: liability for  penalty 
fo r  production in excezc of quota, 
Puekett  c. Sellors. 265. 

Aider-Of complaint by answer,  Shu- 
ford  r .  Phillips. 387. 

Biders and Abetters-N. c. Birchfield, 
410. 

Alibi-Nonsuit may  not he entered on 
tlefendmlt's evidence of. S. r .  Sear,?, 
6'23. 

Alienation-Restraint on. Xangu i r~  r. 
TVtlson, 353. 

Alimony-See Divorce and Alimony. 
Allegatn-Proof and allegation must 

correspond. Tl'il~oir z'. Chundlcr. 373. 
Alleys-Dedication of, to public, Rolce 

c. Dzlrhanr, 158. 
.imbulances-Liiibility of ambulance 

operator for  in jury  to pa,lisenger, 
Pcmbcrto?i r. Lclcrs. 188. 

Amendment --To pleadingq, f'amcrokz 
v. Cameron, 82 : . i ~ rde r so~ l  c. Atkin- 
$011, 300: of process. Boowc 1.. Spar-. 
row. 396. 

Antic4pation of Segligenc+I'arty is  
nnder duty to anticipate ordinary 
hazards of road. Iforris c. Trans- 
port Co.. 568. 

Anticipatory Judgments-Courts will 
not enter. 7'1 rtst C'o r Srh~rcidcr .  
4-16. 

Anticipatory Order-('ase on appeal 
may not 11e settled by anticipatory 
order when oral  eri t lmce i \  offered 
on tr ial .  Hal l  I.. Hull. 711. 

Anti-Freeze - Agent's authority to 
modify dealer contract. C o ~ i t m ~ r c i t ~ I  
Solccnts I. Jolr )!sort. 237. 

Apparent A~ithority-Of agent. Conr- 
mr roo1 Rolrctrts r.  Johtlso~r,  237. 
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Appeal and Error-Appeal in criminal 
cases, see Criminal Law ; appeal 
from clerk to Snperior Court, 
W o o d y  v. Bafuzett, 73; appeals from 
recorders' courts to Superior Courts, 
S. v. Merris,  393; appeal from or- 
ders of Utilities Com., Utilities 
Com. v. R.  R., 273; review of award 
of Industrial Commission, see Mas- 
ter  and Servant; Supreme Court 
may decide question in supervisory 
power even though appellant is not 
party aggrieved, Snge  v ,  Ange,  506; 
judgment and orders appealable, 
Shelby v. Lockey,  343; Ericlcson v. 
Starling,  643; necessity for and suf- 
ficiency of objections and excep  
tions in general, Sprinkle v. Reids- 
ville, 140; Jones v. Jones, 390; Dar? 
 count^ v. Nater ,  179; S h u f w d  v. 
Phillips, 387 ; Thompson v. Thomp-  
son, 416; exceptions to signing of 
judgment, Sprink le  v. Reidsville. 
140; Childress v. Motor Lines,  522; 
Denclopmt?nt Co. v. Pamnele, 689; 
I n  r e  Hall ,  697 ; Bond v. Bond,  734 ; 
Hall  v. Hall ,  711; objections and 
exceptions to findings of fact, 
Pprinkle v. Reidsville, 140 ; excep- 
tions to charge, Hodges v. Malotie 
&. Co., 612; necessity that misstate- 
ment of evidence be brought to 
court's attention, I n  re  W i l l  of Me- 
Gowan, 404; Supply  Co. c. Rozcell, 
631; necessity for renewal of mo- 
tion to nonsuit, Jones v.  Jones,  390 ; 
theory of trial in lower court, I n  re 
W i l l  of M c G m a n ,  404; In r e  Hous- 
ing Author i ty ,  463; necessity for 
case on appeal, Hall v. Hall ,  711; 
settlement of case on appeal, Hull 
v. Hall ,  711 ; certiorari to amplify 
record, Hall v. Hall ,  711; jurisdic- 
tion of lower court after appeal, 
Scott u. Jordan, 244; necessary 
parts of record, Allen o. d l l m .  55-1; 
failure to discuss exceptions in the 
brief, Dillinghanz v. Kligerman. 
298; I n  re Wi l l  of McGozcan, 404; 
T h m p s o n  v. Thompson, 416; TVil- 
l i a n ~ s  v. Robertson, 478 ; discretion- 
ary orders not reviewable, Todd v. 
Smathers ,  123; Lamm a. Lovbacher, 
728; burden of showing error, Chea- 

80% v. Comb?, 123 : Hodgcs r. Jfa-  
lotfe & Co., 512; Garland n. Penegar, 
517 ; harmles8; and prejudicial error, 
l ' rus t  Co. 2;. Parker, 326: Hodges e. 
Malone & Co , 512 ; Gaither v. Hos- 
pital, 131 ; &'prinklc e. Reidscille, 
140 ; I n  re  Housing d u t l ~ o r i t y ,  463 ; 
I n  re W i l l  of XeGowun,  404; re- 
view of findings of fact, H o m e r  c. 
Chanzber of Conzmerce, 77 ; Erzon  
Mtlls 2;. T e d  ile Worker s  Gniwl,  107 : 
Oafford c. Phclps, 218 ; T h o ~ t ~ ~ ) s o n  c. 
Thompson, 416; Ryan  c. Trus t  Co., 
583 ; Gaither c. Hospital, 431 ; Mur- 
p h ~ j  e. Smi th ,  45;: review of orders 
on motions to strike pleading-, L a w -  
bert c. Schcll, 21;  Woody  c. Bar- 
ne t t ,  73; S c a t  a .  Grcuhound Cwp . ,  
225; review of judments on mo- 
tions to nonsnit, Sundcrso?t c. Pawl, 
56 : Spritzlclc I - .  Rcidsville, 1-10 : 
partial or  gcbneral new trial, Ed-  
?curds c. Edwards ,  93: 6n1i th  I.. 

Hewett, 615 ; remand, Credit Corp. 
r .  Saunders,  369 : constrnction of de- 
cibions of Supreme Court, Poindcx- 
tcr v. Xo tor  Lines,  286. 

Appraisers->la jority of hoard may 
net after death of one member, Bol- 
lard 2;. Charlotte, 484. 

"ArbitraryN-Defined, I n  re Housing 
Authority,  463. 

Argument of Splicitor-S. v .  McLamb,  
e x .  

Arrest and Ua il-False arrest,  see 
False Imprisonment ; resisting ar-  
rest. S. v. R a l ~ n u r ,  184; right to bail. 
In re  Ferguscln, 121. 

Arrest of Judgment-Motion in. S. v. 
IZam~or,  181: S.  c. Morris, 393. 

Arson-S. v. Cufhre l l ,  173; 8 .  v. Secd -  
ham,  555. 

Art Commissio~~-Purchase of works 
of a r t  by, Art  Socicty v. Bridges, 
125. 

Asbestosis-Riglt to  compensation for 
under Compe! sation Act, H o m y c u t t  
I.. Asbestos C c . ,  471. 

Assnnlt-8. c. Birchfield, 410; S. c. 
Ooodson. 177. 

"Assessed"-When taxes are, Holt c. 
.lf ay ,  46. 

A-ewmc.nts-For p~iblic improvc- 
mrnts. Bal1a)d 1;. C'harTottc, 484: 
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Ceinetery dssociatiofl v. Raleigh, 
509. 

Assignments of Error-Not discussed 
in brief deemed abandoned. Dillinn- 
ham v. Kligemtan, 298: I n  r e  Will 
of McGou?an. 404; Thompson 7.. 

Thompson. 416 ; Williams v.  Robert- 
son. 478; S. 2;. Roman, 627: neces- 
s i ty  for, S. 2.. Williams, 429 ; Shu-  
ford  v. Phillips, 387; exception to  
signing of judgment. SprZnkle 2%. 

Rcidsvillr. 140 : Dewlopinmt  Co. v. 
Parmelr ,  689: I n  rf Hall .  697: Bond 
o. Bond, 754; in absence of case on 
appeal o r  case agreed exceptions 
a r e  limited to  record proper, Hal l  
v. Rflll. 711. 

Athletic Field-Rasehall diamond is. 
essential pa r t  of physical plant of 
school, Smith  v. Hefner, 1. 

Attorney and  Client-Right to  coun- 
sel in criminal prosecution, R. 1%. 

Wagstaff. 69; attorney's fee not 
par t  of cost. Trus t  Co. v. Schneidc r ,  
446; e r ro r  fo r  court  to  order  cor- 
poration to  pay counsel specified 
fees. Erickson v. Starl ing,  643. 

Automobiles-Liability of a m b ~ ~ l a n c e  
operator fo r  in jury  to passenger, 
Pemberton v .  I,eu'is, 188 ; accidents 
a t  grade crossingu. Cockrell c. R R.,  
303; Joflcs r. R. R.. 6-10: antomohile 
insnrance, see 111s11rance : in action 
inrol r ing  collision in another state. 
i t s  laws govern substantive fen- 
turps, Childrcsa v. Motor Lincs. 522 ; 
liability of manufacturer and dealer 
fo r  dangerous defects, I farnw-d 2;. 

Ge?rcrul Motors Corp.. 88; f r aud  nf 
de i~ l e r  in sale of used car ,  Ga r l a~ td  
c. Prncgnr.  ;il7: due cnre in driv- 
ing. .ldco'o;r r. Austin, 391: S o ~ c c r s  
1.. Jitrrlc?/. 607: parking, stopping 
and parking lights, Morris v. Tran 9 -  

port Co., 568; Clark v. Lam- 
hreth, 578; intersections, Morrisctte 
1%. Boonr Po.. 162 : Holcnrd a. Car- 
rncin, 289 : liqhts, Morris 7.. Trans-  
port Co., 568; speed, Adcox ?I. 

Austin, 591 : rSoxcrs v. Xurley. 607 ; 
pi~vcing \ ehicles t rare l inq  in ogpo- 
cite dirertion. Ckildress c. Motor 
Lines. 522 : prior judgment a s  har,  
Coach Co. r. Stone, 619: verdict, 
Ed~crards v. Yoto r  Co., 269; guests 

and  passengers, Rnudrr c .  Oil Po., 
119: Clorli c. L a n ~ h r r t h .  578; lia- 
bility of owner for  negligence of 
driver. Ll'?tdxrij 7.. Leovard, 100; 
Erha rd  1.. Johnsml. 538 ; Hill  7'. 

Frc iqlt t Carriers Corp.. 705 : hit and 
run driving. R r. Xorris.  393. 

Rail-See Arrest and Rail. 
Railment-Croft- v. 1IcC1tllcw. 380. 
I3anlrrnptcy-Debt discharged, Crorc 

v. Vr f ' u l l o~ .  380. 
Ba.;ehall-Pitrlr commiisionrrs and  

w!hool trusteei: not liable fo r  i n j w y  
to baseball patron a t  commerchl  
game a t  athletic field, Sn/ i th  c. Hcf- 
n f r ,  1. 

Racement-lWl tlown tjahement step< 
hy patron of rooming house. Thonrp- 
son 1.. DrT7onde, 520. 

Rettermentc-Hans e .  S ~ n i t h .  3-11; 
Edzcards c. Edtcards.  93. 

Hi l l s  ant1 Sotec-Defr>nqe tha t  note- 
were for lokces on " f ~ ~ t n r e \ "  con- 
tracts,  Rol/,ster ?. H(/n~ocl i .  110. 

I3i11go-('olu1ty may not enjoin 0pt.r- 
 tor of. Unrc Corinttj I'. Mater.. 159. 

Hoard of Appraihers-Jlnjority of 
board m a r  ac t  a f t e r  death  of one 
member, Rallat d 1' C'hrrrlottc~. 484 

Board of Et lncut ion-C~III I I I~  ton reg  
1;md nntl(.r 11:t~ ig:lhle water.  L)t r r l -  
upnrt3~tt f'o. 1. I'rrrn~c'lr. 680. 

Boarding Houie-Fall down I ) n w n e l ~ t  
c t c p  1 ) ~  patron of. Th onlpson r .  
IWT ondc. ,720. 

lioncli--('ity I~ond  election held c'f 
fectire ~ ~ o t w i t h c t n n t l ~ n g  roitl pro- 
rision of char ter  a l loning nonrr+i- 
dentc to ro te ,  1I.rorrr r. Zilcrc Ltc?clc 11, 
252: court hnh jnri~cliction to  pro 
vide tha t  nn r l ,~ imed  f n ~ l d -  he re  
t ~ ~ r n e d  to \nrety npon surety's 1x1~-  
melit illto conrt  total 1i:rbility :I< 

s11on11 hg clerli 'i recordi. Hnnsolt c. 
I rcitdlr'. 5-12. 

Brief.-Exccl~tion not diccnsietl ill 
brief deemcvl a h a ~ ~ d o ~ i e d .  I l~ll inrl-  
1111tt1 I. I i l t q r ~ ~ i ~ r r n .  "IS: I t !  I.( l rzl l  
of \fc(;omrn. 40-1: Thowpsorr I' 

T l ~ o ~ ~ ~ p s f i ~ t .  416: l ~ r l l t ~ 1 1 1 1 ~  I .  Robfr t -  
son, 4715: S. 2. Rnrttrtrt. 627. 

Bro:~tl i ide Eucept~on-Tltompuo,t r .  
?'lronrp~on, 116 : Hodgts  c.  llctlonc 
X P Q . ,  512. 
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"Building"-Within meaning of arson 
statute, 8. v. Cuthrell, 173; radio 
tower is, Watson Industries v. 
Shaw, 203. 

Building and Loan Associations- 
Joint deposits in, Hall v. Hall, 711. 

Building Materials-Subject to sales 
tax, TVatsolz I~tdustries v. Shaw, 
203. 

Bulldozer-Damnge to house in felling 
tree, Hodgc v. Vcffuire, 132. 

Burden of Proof-Prima facie case 
places bnrden of going forward with 
evidence on adverse party, Royster 
v. Hancock, 110; burden of proving 
defense that note was for loss on 
futures contract, R o g s t a  v. Han- 
cock, 110; in ejectment actions, 
Brite v .  L U I ~ C ~ L ,  182; McDonald v. 
McCrumnlcn, 5.50 ; of proving fraud, 
Foster v. Fnead, 338; burden of 
proving arbitrary conduct of hous- 
ing authority is by greater weight 
of the evidence, In r e  Homing Au- 
thoritu, 463; verdict may not be di- 
rected in favor of party who has, 
McCrackm v. Clark, 186; of proving 
defense is  on defendant, McCrackm 
v. Clark, 186: Charge on reasonable 
doubt, S. v. Wood, 636. 

Burden of Showing Error-Burden is 
upon appellant to show error was 
prejudicial, Hodges v. Malone & Co., 
512; Garland E .  Penegar, 617. 

C.I.0.-Contempt in violating order 
restraining violence a t  strike, Er-  
win Mills v. Textile Workers Union, 
107. 

Cab Driver-Claim for compensation 
under Workmen's Compensation 
Act, Thomason v. Cab Co., 602. 

Cnncellation of Instruments-Party 
must elect between action for dam- 
ages inducing sale of property and 
action for cancellation or  reforma- 
tion, Parker v. White, 680. 

"Capricious"-Defined, I n  r e  Housing 
Authoritu, 463. 

"Caru--Farm tractor is  not within 
coverage of policy, Jcm'gan v. 1718. 

Co., 334. 
Carriers-Duty to continue station 

Rgency, Gtilitiee C m .  v. R. R., 273 ; 
"trip lease agreement in interstate 
commerce," Eckard v. Johnson, 538 ; 

Hill v. Frcig,Ct Carriers Gorp., 705; 
grandfather clause in Bus Act, Util- 
itics Com, v. Fleming, 660; liability 
for injury t13 passenger in ambu- 
lance, Pernberton v. Lewis, 188. 

Case on Appeal-Dismissal of appeal 
for failure to Ale statement of case, 
S. v. Nillcr, 394; sole method to 
present exceptions relating to oral 
testimony, H~zll v. Hall, 711. 

Caveat-See Wills. 
C ~ m e n t  Block--Action to recover for 

injury caused by cement block fall- 
ing on patron a t  ball game, Smith 
v. Hofnur, 1. 

Cemetery-Trespass in taking flowers 
from grave, Matthews v. Forrest, 
281; property of subject to assess- 
ment for public improvements, Cenl- 
eteru Asso. v. Raleigh, 509. 

Certiorari-Cannot be used to present 
new matter, rl9. v. Simrnington, 612: 
Hall v. Hall, 711 ; review of judg- 
ment in habe,zs corpus, I n  re Hicli- 
ereon, 716. 

Chain of Title--Party must show that 
person under whom he claims was 
heir of person of same surname 
owning land i11 order to establish 
chain of title, VcDolzald v. Me- 
Crummen, 550. 

Chamber of Commerce-Cannot be 
given money by m~~nicipal i ty  with 
nnlimited discretion as to its ex- 
~wnditure, Htrrner v. Chamber of 
Cwmmercr. 77 

Character Evidence-Character wit- 
ness may voluntarily explain his 
testimony, S. v .  Mills, 226; solicitor 
may not attack defendant's charac- 
ter when he does not go upon stand 
or put character in evidence, S. v. 
MrLanzb, 251. 

Charge-See 1n:structions. 
Charities-Ascel-tainiag vnlue of prop- 

erty donated to school for purpose 
of income tax deduction, .Wills Co. 
2'. Shaw, Corn?. of Revenue, 14. 

Charter Bus Crrrrier-Ctilities Cont. 
o. Flemiag, 660. 

Chattel Mortgages and Conditional 
Bnles-Claim ,and delivery by mort- 
gagee, Credit Corp. v. Saundera, 
369: mortgagee suing on conditional 
sales contract need not allege that 
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he  is  holder of note secured thereby, 
Acceptance Corp. v. Pillman, 295. 

Chickens-Larceny of, S. v. B r ~ a n t ,  
420. 

Children-See Infants  ; when "heirs" 
will be construed "children," 
Sprinkle v. Reidsuille, 140. 

Church-Deed of property f o r  church 
purposes only, Ange v. Ange, 506. 

Circumstantial Evidence-Sufficiency 
of circumstantial evidence of guilt, 
S. v. S ~ c d h a i i t ,  655: S. v. Ronzatt. 
627 ; sufficiency of circumstantial  
evidence of negligence, Sowers v. 
Mat-l( ! I .  607. 

Cities-See Mnnicipal Corporations. 
Claim and  Drlirery-Credit Corp. v. 

Saunders,  369. 
Clerks of Court-Duties and  author-  

i ty  in probate and  caveat of wills, 
112  r e  Will of Ellis, 27;  jurisdiction 
to  enter default  judgments, Boonc 
v. Sparrow, 396; appointment of 
guardian f o r  orphan, I n  r e  Hall ,  
697; must sign summons, Boom v. 
Sparrow. 396; appeals to Superior 
Courts. Tl'oodu 6. B a m e t t ,  73 ; court  
has  j~lrisdiction to  provide tha t  un- 
claimed funds  be returned to  surety 
upon surety's payment into court  
total  liability a s  shown by c l ~ r k ' s  
records. Hanson 1;. Yandlc, 532. 

Codical-May not he declared void in 
action under Declaratory Jud,ment 
Act, Far th ing v. F a r t l ~ i n g ,  634 ; con- 
struction a s  revoking provisions of 
will, A?-n~strong c. drntsfro?7g, 733. 

Collateral Attack-Acts of d c  facto 
officers a r e  not subject to, Trrrfln 2). 

K t ~ r e  Brach, 292: where commis- 
cioners h a r e  no authority to  estah- 
lish county court ,  person appointed 
jlidge is  not even df facto. and 
jncigment may be collaterally a t -  
tacked. I n  re  Ificl,'crso?l. 716. 

Collateral Heirs-Must show want  of 
direct descendant in order  to be en- 
titled to take. Jitrrphp v. Smith,  453. 

Collision Insnrnnce-Breach of suhro- 
gation agreement by insured pre- 
c8hides recol-ery on collision policy, 
Hzllev c. Ins. Co., 544. 

Color of Title-Commissioner's deed 
a t  foreclniure is, notwithstanding 
irregulari ty in foreclosure, Trttst 

Co. v. Par1,x 1.. 326: par ty  must in- 
troduce asserted color in evidence, 
Ckarnbcrs c. C h a n ~ b o s ,  749. 

Commerce--Sale\ t n s  on building ma- 
terial  docs not constitute burden, 
TT'ntson Ind r i a f r i r~  1'.  Shalc,  203 ; 
t r i p  lease agreement of truck in  
interstate commerce. Eckard  c. 
doh?tson, 538: Hill  1'. Freight  Car- 
r iers Cot]).. 705. 

Commissioners-Mayor and commis- 
sioners Itc'ld tle ftrcto officers not- 
withstanding roid char ter  provision 
tha t  nonresitlents might rote. Tl'venn 
I r .  I ~ u I - c  Bcaclt, 292. 

Commissioner's Deed-At foreclosure 
i s  color of title notni ths tanding ir- 
regulari ty in foreclosure. Trus t  Co. 
v. Pavlier, 326. 

Common Carriers-See Carriers.  
Common Knowledge-Court will t ake  

judicial notice of mat ters  within. 
Lambt r t  2;. Scltrll. 21. 

('ommon Law-In force in this State,  
Ell iott  c. Elliott. 153 : D e r e l o p n ~ o ~ f  
Cn. c. Put-ntclr. 689: Gd~t-nrds c. 
Ronrd of Education. 34.5 ; Board of 
Edxcution v. Dicl i~on.  359; Redditzg 
v. Rcdditrq. 638. 

Cc~mmanications - Competency of 
transactions o r  comm~mications 
with decedent. Rondo-son 2;. Paul,  
56 

Compensation Act-See Master  and 
Serrnnt .  

Cornpenqatorp Damages - May be 
awarded for  mental  suffering, Mat- 
rlrcvcs 1'. Forrcst .  281. 

Compromise nnd Settlement-Sn !]tier 
2;. 011 Po., 119. 

Compnlsory Reference-See Refer- 
ence. 

Concurrent Sentence.-Determitiation 
of n hetlier sentences a r e  concur- 
reu t o r  consecntire. I11 r e  Sn11tl1, 
169. 

Condemnatio~l-See Eminent Domain. 
Conditional Sales-See Chattel  Mort- 

gages and Conditiolial Sales. 
Condition--Estateh npon condition, 

I nqc c. Anyc. 506. 
Confession-R. I . .  TT-rcrrcw, 117. 
Conflict of Lans-Taft-Hartley Act 

does not preclude S ta t e  courts from 
restraining acts of violence a t  
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strike,  Erwin  Xi l l s  v. Text i le  TVork- 
ere Union, 107; i n  action involving 
collision in another state,  i t s  lams 
govern substantive features.  Chil- 
dress 2.'. Allotor Lines,  522; Hill v.  
Freight Carric'rs Corp., 705 ; enjoin- 
ing prosecution o f  action i n  another 
state,  Childvess 2;. Motor Lines,  522. 

Connor Act-Purchaser under  parol 
agreement t o  convey m a y  not assert 
betterments as  against vendor's 
grantee under registered deed, Haas  
v. Smi th ,  341. 

Consecutive Sentences-Determination 
o f  whether  sentences are concurrent 
or consecutive. I n  re  Smi th ,  169. 

Consent-Jurisdiction cannot be  con- 
ferred by ,  Haason v. I'andle, 532. 

Consent Judgments-In regard t o  cus- 
tody  o f  children not binding,  O a f -  
ford v .  Phelps. 218; for  permanent 
alimony i n  action for absolute di- 
vorce ine f fec t ive ,  Livingston v.  Liv- 
ingston, 515. 

Consideration-Presumption o f  f rom 
seal, Roys tcr  v. Hancock, 110. 

Consolidation o f  School Districts- 
Krceger v. Drtinzmond, 8 ; School 
District v. Board o f  Education,  212 ; 
Edwards  v. Board o f  Educatioit, 
345. 

Constitutional Law-No constitutional 
requirement for maintenance o f  
high school, K t w g e r  v. Druntnzond, 
8 :  double office holding. Edwards  c. 
Roard o f  Edttcation, 345; s t r~ tu t e  
l imit ing amount  t o  he spent for 
water  and sewer systems for  school 
wi thout  vote Itrld unconstitutional 
a s  local act relating t o  health,  Lamb  
.c. Roard o f  Edttcatimz, 377 ; searches 
and seizures. S. I;. Harper,  67; S.  0. 

X c L a i t ~ b ,  251 ; public policy i s  for 
General Assembly,  Ar t  Society c .  
Bridges,  123 ; delegation o f  powers 
b y  General Assembly. Board of 
T rade  v. Tobtrcco Co., 737 ; Supreme 
Court  m a y  not m a k e  law,  Elliott v. 
Elliott ,  153 ; supervisory power o f  
Supreme Court ,  d n g e  v. Angc, 506; 
police power o f  State.  Erwin  %ills v. 
Z'cxtile TVorliers Union, 107: due  
process, Rcolt v. Jordan, 244 ; Boowe 
2'. Sparvotc, 394; right t o  jury trial 

in civil cases, Bartlet t  v .  H o p k i m ,  
165 : ful l  f a i t h  and credit t o  foreign 
judgments, Oaf ford  v .  Phelps, 218 : 
State t a x  on interstate commerce, 
Wa t son  Industries v. Shaw,  203; 
constitutional guarantees t o  persons 
accused o f  crime, S .  v .  TVagstuff ,  69. 

Contempt o f  Court-Ordering witness 
into custody i n  presence o f  jury 
held prejudicial. S .  c. W a g s t a f f .  69: 
orders t o  show cause. Erwin  Mills 
v.  Tex t i le  Tl'clrkers Cnion,  107. 

Contentions-Misstatement o f  m u s t  he 
brought t o  trial court's at tention in 
apt t ime ,  I n  re W i l l  o f  VcBozcan,  
404; S.  v. Birchfield, 410. 

Contingent Es'nte - Trus t  Co. 2.. 

Bchncider, 440. 
Continnance - Ordering defendant 's  

fa ther  in to  custody i n  presence o f  
jury upon father's  repeated deniantl 
for cont in~lanc~e held prejudicial. S. 
21. IVagsta f f ,  60: motion for  continn- 
ance i s  addressed t o  discretion o f  
court. Todd v. Smathers ,  123; S.  c. 
Birchfield, 41t. 

Contrnct Carriel---Operator o f  ambn- 
lance service is ,  Pen~ber ton  c.  Lezciu, 
188 ; licensing o f  under grandfather  
clause, I*tilitics CWL. 2;. Flc-n~ing, 
660. 

C<~ntracts-To convey realty,  see 
Vendor  and Purchaser ; conditional 
snles contracts, see Chattel JIort- 
gages and Conditional Sales : qzmn- 
ttint naerttlt for services rendered 
deceased, Jor~cs  c. Joncs, 390: com- 
moi1 carrier cannot contract against 
negligence i n  performance o f  d u t y  
owed public, Hill c .  Freight Carriers 
C'orp.. 705 : c~onstruction o f  con- 
tracts,  Hil lcy 1.. Ins.  Co., 544; third 
p i ~ r t ~ '  beneficin ry  m a y  sue, Cain c. 
( ' o , w t t ,  33. 

C'ontribntion-Joinder o f  tort- feasors 
for contribution. Snyder  v. O i l  Co., 
110. 

Coi~trib~itio~~s-.lscertairiing value o f  
property donated t o  school for pur- 
pose o f  income t n s  deduction. Mill8 
PO. c. Shazr, Cornr. o f  Recenuc,  14. 

Contributory Nel:ligence-Nonsuit on  
issue o f ,  Morrisettc v. Boorie Co., 
162 ; Morris v. Transport  Co., 568 ; 
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of person coming in contact with 
broken electric wire. Rice v. Lum- 
ber tm,  227; of driver h i t  a t  grade 
crossing, Cockrell v. R. R.. 303; in 
hit t ing unlighted rehicle on high- 
way, Morris v. Transport  Co., 568; 
of patron of rooming house in fall- 
ing down basement stairs,  Thomp- 
son v. L)eVon&e, 520; eridence held 
to  reqnire submission of issue, Ad- 
cox v. Austin, 591: charge on held 
insufficient, H m r d  v. Carman, 289. 

Conversion-Appropriatio~~ of prop- 
erty of another. see Tro re r  and 
Conversion ; sole hei r  and devisee 
may elect to reconrert, h'cott u. Jor-  
dan, 244. 

Corporations-Complaint hrld to s ta te  
cause of action for  f raud against, 
Roberson v. Szcain. 50. 

Costs-Counsel fees not ordinarily 
par t  of costs, Trtcst Co. v. Schneider, 
446. 

Counsel-See Attorney and Client ; 
right of persons accused of crime to 
counsel, S.  v. T17ngataff. 69. 

Counties-Mandamus will not lie to 
determine liability of for  contribu- 
tions to hmpi ta l  f o r  indigent pa- 
tients, Hospitul t-. Wilnlington, 597. 

County Boards of Education-Post- 
master may not be appointed mem- 
ber of, Edwards  c. Board of Edu- 
cation, 34.3 : member of county board 
of education rncates office by ac- 
cepting office a s  mayor. E d m r d s  t-. 
Board of Educwtion. 345 : majority 
of memheru of board may act,  Ed- 
wards  t-. Bo(lt-d of Edtication, 345: 
Board of Education z'. Dick.son, 359. 

County Courts-f'rrtiorari will not lie 
from Superior Conrt to county 
court t o  present new matter. 8. 1'. 

Simmingion, 612 : Wilkes County 
not taken out of cvrerage of act  
prerlutling general county courts, 
I n  re H t r k t ~ r ~ o t t ,  716. 

Courts-Venne is not jurisdictionnl, 
Teer Co v. Hitehcock Corp.. 741 : 
jurisdiction of courts in general. 
Andcrso~z c. Atkinson. 300 : Hamon  
c. Yandle, 332 ; Boo?tch 1.. Sparrow, 
396 ; appeals to Superior Court from 
clerk, Woody I * .  Ba~wet t .  73 : juris- 
diction a f t e r  judgment or order of 

another Superior Court judge, I n  r c  
White, 757: Wilkes County not un- 
der  General County Court Act, I n  re 
Hicketwn.  716; Taft-Hartley Act 
does not oust jurisdiction of State 
court  t o  restrain violence a t  strike. 
Erwin Mills v. Textilr  Workers 
C'nion. 107 : transitory actions in 
tort. Childresx t-. Motor Lines, 522: 
Hill 1.. Frciqht Carrirr8 Corp., 7OT,: 
forfeiturr clause in mill will riot I)? 
allowed to onst snperrisory power 
of. R,i/trrr 1 ' .  T r ~ t s t  Co., Z8.5; tr ial  of 
causes. see Tr i a l :  appeal and re- 
view. see Appeal and E r r o r ;  jurii-  
diction of Indnstrinl  Commission. 
Thotr~aaon c. Cab Co., 602 : juristlir- 
tion of I'tilities ('om.. w e  Utilities 
('ommission : nppwls  from record- 
er'\ conrt to Snperior ('ourt, S. 1.. 

Iforria. 393. 
('onsins-Drviie to first consins cloef 

not inc*lndr first cousinh once re- 
moved. Btrnli I . .  Phtllips. 494. 

Covenants-Of warranty ,  Sprinklr I .  

Rcidsz'tllc. 140: Shuford v. Phillips. 
387: right- of property owners in 
residential tlerelopment upon cow 
demnntion of land by city for water 
storage tank. R d e l g h  2;. Edward*, 
GT1. 

Criminnl 1 .n~-Righ t  to be reprr-  
sented Iry c o n i ~ ~ e l .  S. .c. Wagstoff. 
69: commis~itrn of crime mtly not 
he enjoinetl. I)arc  count^ v. Vatr.r, 
179: Irobccts c-orptr8 to obtain frt'e- 
clom from n111awfnl sentence. In  rc, 
H i c k o  uotr. 716 : principals in first 
degrw.  A'. 1.. Rirchficld. 410; nidrrs 
and abettors. S. z'. Birchfidd. 410: 
appeal\ from recorders' courts, R. c 
Jlnrria. 303 : former jeopardy. S. 1'. 
Xorris.  393 : A. v. Enrkcr. 302 : evi- 
dence of gnilt of other offenses. S. 
2.. Birchfi~lt l .  410 : confe~sions,  S. I-. 
I170~ t'c'ti, 117 : admissions by State. 
S. 1.. V v r p l r ~ .  503: silence a s  im- 
plied nrlmission of guilt, S. 1.. Br!/- 
rrnt. 420: character eridence. R. 1.. 

Mills. ""(i continnnnce, S. r .  Dirrlr- 
field. 410: exprescion of opinion by 
court during trial ,  S. v. Wagstuff. 
63: S. 1. .  Bircltfield, 410: argument 
of wlicitor. 6. r. XcLamb, 261: 
prorince of court and jury in gen- 
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eral, S. u. Harpe-r, 62; S. v.  Harper, 
67; S. v.  Necdhanz, 555; motions to  
nonsuit, S. u. Reeves, 427; S ,  v. 
Bryant, 420; S.  v. Sears, 623; S.  v.  
Roman, 627; S. v. Wood, 636; in- 
structions to  jury, S. v.  Reeves, 427; 
S.  v.  Wood, 636 ; S. 2;. Ronzan, 627 ; 
expression o f  opinion on evidence 
by court in  instructions, S. v.  Cuth- 
rell, 173; S. v.  Roman, 627; verdict, 
8. v.  Bruant, 420; S. v.  Williams, 
429; S. u. dlzcrphlt, .503 : R. v. Scars, 
623; special verdict, R. v. Harpcr, 
62 ; S. v.  Harper, 67 ; motions in  
nrrest o f  judgment. S. v. Raynor, 
184; S.  v.  McLamb, 251; S. v. Mor- 
ria, 393; motions for new trial for 
newly discovered evidence, 8, u. 
Parker, 302; sentence, 6 .  v. Fergzi- 
.urn, 121; In re Smith, 169; sus- 
pended sentence, 8. v. Simmington, 
612; where Superior Court has no 
jurisdiction Supreme Court acquires 
none by appeal, S .  v.  Morris, 393; 
defendant may appeal from order 
tlxecuting suspended sentence, S. v.  
Simmington, 612 ; certiorari to  pre- 
serve right to  review, S. v.  Sim- 
tnington, 612; theory o f  trial in  
lower court, 8 .  v.  Simmimgton, 612; 
objections and exceptions. 8 .  v.  
Wags ta f f ,  69;  S.  v. Raynor, 184; 
8 .  v.  Bryant, 420 ; R. 2;. TVilliams, 
429; niisstatement o f  contentions 
must be brought to court's atten- 
tion, 8. v. Birchfield, 410; abandon- 
ment o f  esceptions by failure to 
discuss in  the brief. S. 2;. Roman, 
627; dismissal o f  appeal. S. v. TYil- 
liams, 429; S.  v.  Miller, 394; refusal 
o f  new trial for newly discovered 
evidence not revie\vable, 8. 2;. 

Parker, 302 : burden o f  showing er- 
ror, S. v .  Sears, 623; harmless and 
prejudicial error, S. v. Birchfield, 
410; S. v .  Murphfl, 503: determina- 
tion aud disposition o f  canse, 8 .  v. 
Harper, 62: S. c .  Harpcr, 67; I n  rc 
Ferguson, 121. 

Criminal Statutes-Strictly construed, 
S .  v.  Cuthrell, 173. 

Crossings-Accidents at grade cross- 
ings, Cockrell v.  R. R., 303; author- 
i t y  o f  municipality to use funds to  

eliminate grade crossings, Austin u. 
Shazc, 722. 

"Current Operating Expenses"-De- 
tluctible from taxable income, Mills 
Co. a. Shatc, Comr. of  Revenue, 14. 

D~mages-Not necessary to action for 
t respass, Matt hews v. Forrest, 281 ; 
compensatory clamages may be 
awarded for mental suffering, Mat- 
thetcs v. Forrest, 281 ; father and 
not child entilled to recover loss o f  
child's earnings and for necessary 
medical treatment against person 
~tegligently in.iuring child, Smith v. 
Hewctt, 613; motion to set aside 
verdict for inadequate award, Lamnb 
2;. Lorbacher, 728. 

Dates-Use o f  numerals separated by 
dashes disappvoved, Edwards v. Ed- 
uards, 03. 

Dc Faclo Officers-Mayor and com- 
missioners heM de facto officers not- 
withstanding void charter provision 
that nonresidents might vote, TVrenn 
c. Ktirc Beach, 292; double offlce 
holder is neither de jure nor dc 
facto officer, 13dwards v. Board of  
educatiorr. 345: judge o f  unauthor- 
ized county court held not even de 
facto judge, I n  re Hickerson, 716. 

Deadly Weapon--Assault wi th ,  S. 1;. 

Birchfield. 410 
Death-Presumption o f  death from 

seven years absence, Mr~rphy v. 
Smith, 455; actions for wrongful 
death, Lnmnl c.  Lorbacher, 728. 

Decedent-Compt>tency o f  transactions 
or communications with, sander so?^ 
v. Pn~rl,  56. 

Declamtio~i-Of agent as to fact o f  
agency. 1,indsr~j v. Leonard, 100 ; 
rompetencg o f  extra-judicial decln- 
rations o f  agent, Conzmcwial Bol- 
ccnts c.  Johnswi, 237; held compe- 
t w t  as part o f  res gestae, Adcox v. 
Azcstiii, 591. 

Declaratory Judgment Act-Proceed- 
ing hcld oue t s  establish neighbor- 
hood public road not one under, 
M'oodli c. Barnett, 73;  Act mny not 
b~ used to  attack will, Farthing v. 
Fartltirlg, 634. 

Dedication-Kotcr v.  Durham, 1 5 8 ;  
Gaither v. Hosnital, 431. 
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Deeds-Competency of grantee t o  tes- 
t i fy  a s  to  transactions with de- 
ceased grantor  in attacking deed for  
undue influence, Sanders0.11 v. Paul ,  
56: estoppel by. Spr tnklc  v. Reids- 
ville, 140; Manglcnl v. Tl'ilson. 333; 
creation of estates by entireties, 
Swain  v. Swain,  277 : par ty  must  
elect between action fo r  damages 
inducing sale of property and action 
f o r  rescission o r  reformation, Parka- 
v. White, 680; contracts to convey 
realty, see Vendor and  Purchaser  : 
Rule in Shelley'i C'ase, Sprl~ll i lc z'. 

Reidscillc. 140 : conditions concur- 
rent,  i lnge v. Angc. 506 : restrictive 
covenants, Raleiglr 1.. E d  /cards, 671 : 
warrantieu and  covenants. b'prinXlc 
v. Rcidstxllc. 140: S1111ford 2'. Pliil- 
lips, 387. 

Defaul t  Judgments-Jnrisdiction to  
enter, Boonc v. Rparrolc, 386. 

Defective Statement-Of good cause 
of action, Shz~ford  c. Phillips, 387. 

Delegation of Power-Of eniinent do- 
main by General  hsuembly, J f o ~ l ~ r t  
Olive v. Cowan, 239; General As- 
sembly may not delegate power 
without prescribing \ tand:~rtls  of i t r  
exercise, Board of 7'rtrdf 1.. Tohac'co 
co.. 737. 

Demurrer-See I'leatling.. 
Deposits-Joint depoiits. Hall  I' Hall .  

711 
Depnty Sheriff-Liability for  f a l v  

ar res t  miil t~r color of office. Cultt z.. 
Corhctt, 33. 

Derrick--11itc~rvel1illg n~~gl igence  of 
derrick operator in coming in toll- 

tact  with $7 ire. -Iftut= 1.. Ilto p11l1, 
304. 

Descent arid Lhtribution-Sole heir  
nnd devisee may elect to reconvc.rt. 
Scott z.. Jordrrrr. 244: c o l l ~ ~ t r r a l  hc'irc 
must uhow f :~i lnre  of tlirect heirs. 
dfurp?tr/ c. Slnrth. 457: co1l;ltrrdl 
heirs of hlood of ancestor. I l r ~ t c  1.. 

L ~ n c l l .  182. 
Devisee. and 1)eviwee.-See Willu. 
Directed Verdict-Verdict may not be 

directed in favor  of par t>  who h:ts 
burden of proof. MiY'tctclierr r .  
Clark, 186; jury may be i n s t r u c t ~ d  
to  answer verdict ns directed if they 

believe all  the  evidence, Conlnwrcial 
So lwn t s  2.. Johnson, 237. 

Ilirectory-Determination of whether 
1)rovisi011 of s ta tu te  is  directory vr 
mandatory. 4 r t  Soc ie t ?~  1;. Bridgt s, 
125. 

1)isabilitiee.-Prelenti~lg rllnning of 
statute.  Batt lc 1'.  Battle. 499. 

Diccretio~i-Ahuse of by housing nu- 
tliority, IN rc  Holcsing illthoritrt. 
463. 

n iwre t ion  of conrt-Motion fo r  con- 
tinunnce i. addressed to. Todd 1'. 
Smatlrt r s. 123 : S. c. Birol~ficld. 410 0; 
motion for new t r ia l  f o r  newly tlii- 
~ove rc t l  rvidence is addrewed to. 
S I.. I 'o~ko. .  302. 

1)iseae.e~-Occlipntio~~al d i \ e a s r, s 

within corernge of Compensntion 
Act, Gee JIn\ter nnd Servant.  

1)ie.orderly C'onh~ct-Warrant clia18- 
ing pnlllic drnnkennese. held sum- 
cient. S. I.. Rrrt/~?or. 18-1 

I l i i t r ictk-( 'o~~uolidatior~ of school die.- 
tr ict \ ,  1 i t . c ~  qt r v. D ~ - u n i n ~ o ? ~ d ,  8 : 
Scllool 1)1st1 ict Comntittce r.  Hoard 
of Edncation, 212: Edwards  1' 

l3orr1-tl of I!d~trotion, 347. 
r)iritlrtl Court-Where Supreme ( 'ourt  

i \  e\  enly divided in opinion judg- 
ment i \  nffirmcd without hecoming 
:I precrdrnt.  Cl~csson I. Contbs. 123. 

1)ivorce :~n t l  Alimony-Aswnlt on 
f;ltlier nl11le he n a s  attempting to  
obtain c ~ ~ i t o t l y  of child in accord 
~ v i t h  tli\ orcc d ~ c r e e .  S I. good so?^. 

177. fo r  nl~nntlonment, Con7cron ?.. 

Cattcc7t on. $2 : fo r  ceparntion. Cam- 
( t  otl I C ~ l r n o  on. 82 : crohr avtions. 
('nnlc 1 otr 1. Ctr~tlr ran, fi2 : alimony 
pct~dcntc  Iitc, Bond u. Bond, 754; 
alinionj npon abe.olute divorce. Lt1.- 
?trr/ston 1 .  L I  rinqston, 51.5 : custody 
of thiltlren. Grrfforil 1. Phclps. 218 ; 
foreign dc~rrre.;. Gtrfforfl z. Pllelp8, 
21 h 

1)ortrinr of Aider-Aider of com- 
plaint by nnswpr. Slzuford 1'. Phtl-  
11/14. 387 

1)oing I?~~sinee.q-Ser~ ice on foreign 
r ~ i l r o n d  corporation. T,ctn~bcrt I . 
Sc11~ 11. 21. 

rk\niii ile. 111 ri Hull, 697. 
1)ominant Highway - Mo? risrt tr  r .  

B o o ~ t  ('o., 16'2. 
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Donations -- &3Certaining value of 
property donated to  school for  pur- 
pose of income t a x  deduction, Mills 
Co. v. Shaw, Comr. of Revenue, 14. 

Double Office Holding-Edf~wrds v. 
Board of Education, 343. 

Drunkenness-Sufficiency of indict- 
ment  for public drunkenness, S. v. 
Raunor, 184. 

Due Process of Law, Scott c. Jordan,  
244: Boone v. Sparrow, 396. 

Dwellings-Power of municipal cor- 
poration to condemn for  street  pur- 
poses, Mount Olive v. Cowan, 259; 
fo r  water  storage tank,  Raleigh v. 
Edwards,  671. 

Easements - Neighborhood public 
roads, TVoodll v. Barnett ,  73: by 
prescription and implied grant.  Mc- 
Cracken v. Clark, 186: restrictive 
covenants create  negative ease- 
ments, Raleigh v. Edtmrds ,  671. 

Education-See Schools ; ascertaining 
value of property donated to school 
for  purpose of income t a x  deduc- 
tion, Mills Co. 2;. Shazr, Comr. of 
Rcvenue, 14. 

Ejwtment-Appeal from judgment of 
Superior Court dismissing summary 
ejectment for  want  of jurisdiction 
of justice of t he  peace dismissed fo r  
fa i lure  of record to contain affi- 
davit, ,411~1 c. dllrtr, 554: par ty  
rnust establish chain to common 
source, Murph!/ c. Nmith, 455; de- 
fense bond, Scott v .  Jordan,  244; 
slifficiency of eridence and nons~i i t ,  
Jfwphf! v. Snzith, 45.7 ; McDonald v. 
iIIc~'rumnmf, 330. 

Election of Remedies-Retn-een action 
fo r  damages for  f raud and action 
f o r reformation or  reqcission, 
I'arlier c. 1Vhitc. 680. 

Elections-City election hcld effective 
notwithstanding void provision of 
char ter  allo\ving nonresidents to 
~ o t r .  1 V r ~ n n  v. Aure  Bcach. 292. 

Electricity-Liability of power com- 
pang for  injury or  death caused by. 
Rice ti. Lumberton, 227; Vint= v. 
Mic rph ?/, 304. 

Eminent Domain-Secesfity for  com- 
pensation, Mount 0liz.c v.  Cotcan, 
259 ; acts constituting "taking," Ru- 
lt'igh v. Edmards,  671; selection of 

land to be taken, I n  r e  Housing 
duthor i tu ,  463; power may be dele- 
gated, Mount Olive u. Cowan, 269; 
right to condemn dwelling, Mount 
Olive v. Cowan, 239: Raleigh v. Ed- 
tuarda. 671 ; jcinder of defenses, Ra-  
leigh v. Edwa,.-ds, 671. 

Employment Security Commission- 
Employntent Security Corn. 2;. 

Smith. 104. 
Entireties. Es ts~tes  by - Swain v. 

Swain, 27'7. 
Equity-Recovery of money paid, 

I'uckftt v. Selfurs,  264 ; laches, Hol t  
2.. May, 46; Trust Co. v. Parker ,  
326. 

Escheat-Surety held entitled to un- 
claimed funds  in settlement of 
clerk's liability and  funds did not 
escheat, Hanson 1;. Yandle, 532. 

Estates by Entireties - Sw;ain v. 
Bu i i i n ,  277; accoulit held not joint 
account of husband and wife and 
there was  no right of survivorship, 
Hal l  c. Hall, i l l .  

Estoppe-Deed of devisee as,  Man- 
g u m  v. Wilson, 353; deed of life 
tenant held not to estop heirs, 
Sprinkle c. Rt~ldsville, 140. 

Evidence-In pi r t icular actions, see 
par t ic~l lar  titles of actions ; in crim- 
inal prosecntioiis. see Criminal Law ; 
judicial notice of mat ters  in com- 
mon knowledge, Lambcrt v .  AcAell, 
21; burden of proof, I n  rc Housing 
Authoritij, 463; Royster v.  Hancocli, 
110; rule that par ty  is  bound by 
own evitlence. I n  r c  Will of Mc- 
Gowan, 404 ; S ~ z c c r s  v. M a r k  y, 607 ; 
photostats, I n  rc' Will of McUowan, 
404 ; transactions o r  communications 
n i th decedent Sarrdcrson c. Paul ,  
-6 :  par01 evitlrnce affecting mrit- 
ings, R o h ~ r s o ~ !  I . .  Su.uin, .70 : admis- 
<ion' o r  detlart~tions.  .Idcox r .  .ifis- 
t rn ,  591 : admission of agent, Lind- 
sf,!/ 1'. Ltonrrrtl. 100: admisqion in 
pleading'. Rotlsto. T .  Hnneock, 110 : 
opinion eT idence. H o m e r  c. Chanr- 
b w  of ('onrn1et-w, 77 ; handwriting 
tt,stimony. I n  I T  Will of McCou'an, 
404: expression of opinion by court  
~ I I  progress of trial, S v. Birchfield, 
410 ; I t !  IT Tlyill of Burtlett, 489 ; 
proof ;uid allr>gation must corres- 
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pond, Wilson v. Chandler, 373; spe- 
cial verdict may not submit to jury 
question of competency of evidence, 
S. v. Harper,  62 ; S. v. Harper, 67; 
motion for  new trial  fo r  newly dis- 
covered evidence is addressed to 
discretion of court, S. v. Parker,  
302; Lamm v. Lorbaoher, 728; mis- 
statement of fact  not in evidence 
need not be brought to trial  court's 
attention, Rupplg Co. v. Rozrell, 
631 ; harmless and prejudicial error 
in admission or exclusion of, 
Rprinkle v. Reidsuille, 140; In  re 
Housing Authority, 463; S. v. Xitr- 
phv, 503. 

Ex Ncro Yotu-Supreme Court will 
take notice of fa ta l  defect of par- 
ties cx mero motu, Dare  County v. 
Maier, 179. 

Exceptions-Are necessary to present 
questions for review, Sprinkle v. 
Reidsvillc, 140 ; Jones v. Jones, 390 ; 
S. 2.. Williams, 4'29 ; not discussed in 
brief deemed abandoned, Dillilzg- 
ham v. ZSligerman, 298: I n  re Will 
of McGotoan, 404; Thompson v. 
Thompson, 416 ; Williams v. Robert- 
son, 478; A. v. Ronzan, 627; broad- 
side exceptions, Thompson v. 
Thmapsmi, 416; Hodges v. Malo?ze 
di Co., 312; in absence of case on 
appeal o r  case agreed exceptions 
a r e  limited to record proper, Hall  
v. Hall, 711 ; to signing of judgment, 
Nprinkle v. Rr~idsuille, 140 ; Devel- 
opmtutt Co. v. Parrnclc, 669: I n  re 
Hall, 607: Bond 1,. Bond, 754; Chil- 
dress c. Motor Lines, 522; rule that  
exception to judgnirnt does not 
bring up findings for review applies 
to criminal cases, S. 2.. Rnfjn.or, 
184 ; remedy for failure of referee 
to find fact  is by motion to recom- 
mit and not by, Miirphy v. Rn~itlt, 
455. 

Excise Tax-Defined, Watson Z~fdiis- 
tries v. Shaw, 203. 

Executions-Suspended, S. z. Rim- 
nzitzgton, 612. 

Executors and Administrators-Ac- 
tions for wrongful death, see Death ; 
sole heir and distributee may elect 
to reconvert, Scott v. Jordan, 244; 

claim for services rendered dece- 
dent, Jones a. Jones, 390 ; claims for 
support of family, Elliott v .  Elliott, 
153 : right to commissions, In  re 
Ledbetter, 642. 

Exemptions-No exemption from as- 
sessment for  public improvements, 
C e m e t e r ~  Asso. v. Raleigh, 509. 

Expert Testimony-Whether particu- 
l a r  disbursement of tax mcneys i~ 
authorized by s ta tute  not subject of 
opinion evidence, Horner v. Chant- 
her of Conlnzrrce, 77;  while exist- 
ence of silicosis must be established 
by medical experts, disability there- 
from may be proved by non-espert 
testimony. Bingletm v. Mica Co., 
315; handwriting expert, I n  r e  Will 
of MeGounn, 404. 

Espression of Opinion-Ordering de- 
fendant's father into custody in 
presence of jury upon father's re- 
peated demand for continuance held 
prejudicial, 8. v. Wagstaff, 69: ex- 
prescion of opinion by court in prog- 
ress of trial, S .  v. Birchficld, 410; 
I n  rc W i l l  of Bar tk t t .  489: in in- 
structions, A. v. Cuthrell, 173; S'. v. 
Roman, 627. 

Estra-Judicial Declarationc--Compe- 
tency of, of agent, Comntcrcial Sol- 
urwts c. .Johnson, 237. 

Factq. Findings of-See Findingq of 
Fact. 

False Arrest - False impri<onment, 
C'nrn 7.. Corbett. 33. 

Farm Tractor--Sot automo1,ile within 
coverage of policy, Jcrniyrrn r 1118. 

Po., 334. 
Federal Government - Taft-Hartley 

Act doea not preclude stntr courts 
from restraining actq of \iolcncc ? t  
strike. Erwin Mi118 v. Tcxtilt  T170r k- 
crs [-%ion, 107. 

Felony-Verdict Acld for petty Iar- 
ceny and a misdemeanor, R. 1'. TGil- 
Iranls. 429. 

t'illing Stationr-Lessee'q chnrse that 
he was induced to sign lease by 
fraud, Fostcr v. Amad, 338: fire 
from gas heater, Mills 2;. Waters, 
424. 

Filldings of Fact-By clerk on issue 
of fact in cnveat proceedings not 
binding, It1 re Will of Ellis, 27;  
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sufficiency of exceptions to, Sprinlcle 
v. Reidaville, 140; Childresa v. Yo- 
tor Lines, 522 ; rule that exception 
to judgment does not bring up find- 
ings for  review applies to criminal 
cases, 8. v. Raynor, 184; conclusive- 
ness of findings by trial court, Hor- 
ner v. Chamber of Comnmwce, 77; 
Erwin Mills v. Testile Wwkm-a 
Union, 107; Gafford v. PheZpa, 218; 
Tl~ompson v. Thompson, 416; Ryan 
v. Trust Co., 585; of Industrial Com- 
mission, see Master and Servant; 
llhoma.eo?t v. Cab Co., 802; of Em- 
ployment Security Com. conclusive. 
Rmplwment Security Com. r .  
Rmith, 104; of referee conclusive 
m h e n  supported by evidence, 
Gaither. v. Hospital, 431 ; Murphu v. 
Smith, 455: remedy for failure of 
referee to find fact is by motion to 
recommit and not by exception, 
Murphu v. Smith, 465. 

Fires-Evidence that  engine set fire 
to broom straw on right of way 
held sufficient, G a i w  v. R. R., 114; 
from gas heater in service station, 
YilZs a. TFatcrs, 424. 

First Cousins-Devise to does not in- 
clude first cousins once removed, 
Bank v. Phillips, 494. 

Florist-Trespass in taking flowers 
from grave, Matthczcs v. Forrest, 
281. 

Foreclosure-Commissioner's deed a t  
foreclosure is color of title notwith- 
stnnding irregnlarity in foreclosure, 
T r m t  Co. a. Parker, 326. 

Poreign Corporations-Service on for- 
eign railroad corporation, Lambert 
v. ScheZl, 21. 

Foreign .Judgments-Full Faith and 
Credit to. Gafford v. Phclps, 218. 

E'oreseeability-Villa v. Waters, 424. 
Forfeiture Clnuse-In will will not be 

r~llowed to oust supervisory power 
of courts, Ruan v. Trust Co., 5G.  

Former Jeopardy-S. v. Pavhm, 302; 
S. v. Morris. 393. 

F r n u d-Fraudulent misrepresenta- 
tions in sale of car, Gar1an.d u. Pene- 
gar, 517 : definition of fraud, Foster 
a. Snead, 338 ; pleadings in actions 
for fraud, Roberson v. Rwain, 5 0 ;  
burden of proof and sufficiency of 

evidence, Foster v. Snead, 338; 
party must elect between action for 
damages indl~cing sale of property 
and action f w  rescission or refor- 
mation, Parlil?r v. White, 680. 

Frauds, Statute of-Weant v. McCan- 
less, 384; Du,:kett v, Harrison, 145; 
Williams v. Robertson, 478 ; Scott 
v. Jordan, 244. 

Fraudulent Conversion-Nephew us- 
ing money placed in his safekeeping 
by uncle with direction that  nephew 
use same upon uncle's death held 
not guilty of fraudulent conversion, 
Crow v. AfcC ullcn, 380. 

Freight Agency-Petition to discon- 
tinue agency a t  station, Utilities 
Com. v. R. I?. , 273. 

Full faith and Credit-To foreign 
judgments, Gzfford v. Phelps, 218. 

Futures Contracts-Burden of prov- 
ing defense that note was for loss 
on, Itouster v Hancock, 110. 

Gambling-Burden of proving defense 
that note was for loss on futures 
contract, Rogster 2;. Hancoclc, 110 ; 
county may 11ot enjoin operator of 
bingo game, Dare Cozvntu v, Matw, 
179. 

Games and Exhibitions-Park com- 
missioners and school trustees not 
liable for injury to baseball patron 
a t  commercial game a t  athletic 
field, Smith v. Hefner, 1. 

Gas Heater-Fire from in service sta- 
tion, Mills v. Watcrs. 424. 

Gasoline Filling Stations-Lessee's 
charge that he was induced to sigu 
lease by fraud, Foster v. Snead, 
338; fire from gas heater, Mills v. 
ll'nters, 424. 

General Assembly-Public policy is 
p ro~ince  of, Art Socictu v. Bridges, 
125; delegation of power of eminent 
domain, Jfonn! Oliue v. Cozcan, 259; 
may not delegate power without 
prescribing stmdarcls for its exer- 
cise, Board of Trade v. Tobacco Co.. 
737. 

General County Courts - Willres 
C'onnty not taken out of coverage 
of nct precluding, I n  r e  Hickeraon, 
716. 

General Statutes-See Statutes. 
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Gift to a Class-Twt CO. v. Nchnci- 
der, 446. 

Gifts-Husband's changing deposit to 
names of himself or wife not gift, 
Hall v. Hall, 711. 

Governmental Duties-Public officers 
exempt from liability in perform- 
ance of, Smith v. Hefner, 1 ;  liabil- 
ity of municipality for torts com- 
mitted in performance of, see Mu- 
nicipal Corporations. 

Grade Crossings-Accidents at ,  Cock- 
rell v. R. R., 303; authority of mu- 
nicipality to  use funds to eliminate 
grade crossings, Austin v. Shaw, 
722. 

Grand Larceny - Verdict held for 
petty larceny and a misdemeanor, 
S. v. Williams, 429. 

Grandfather-Is natural guardian of 
orphan grandchild, I n  re Hull, 697. 

Grandfather Clause-In Bus Act, 
Utilities Com. v. Fleming, 660. 

Grants-State may not grant land 
under navigable water, Develop- 
ment Co. v. Parmele, 689. 

Graves-Trespass in taking flowers 
from, Matthews v. Forrest, 281. 

Guardian and War-Guardianship of 
insane persons, see Insane Persons ; 
appointment of guardian, I n  re 
Hall, 697 ; collection of assets, Trust 
Co. v. Parker, 326. 

Habeas Corpus-To obtain freedom 
from unlawful restraint, I n  re  Hick- 
crson, 716; In  re  White, 767. 

Handwriting Expert-In re  Will of 
McGowan, 404. 

Harmless and Prejudicial Error-In 
admission or exclusion of evidence, 
Sprinkle v. Eeidsville, 140; I n  r r  
Housing Authority, 463 ; S. v. Mur- 
phy, 503; in instructions, I n  re  Tt7iZl 
of McGozcan, 404; Garland v. Pene- 
gar, 517 ; error must be prejudicial 
in order to entitle appellant to new 
trial, Trust Co. v. Parker, 326; S. v. 
Birchfirld, 410 ; Gaither v. Hospital, 
431 ; Hodges v. Malorn & Co., 512. 

Health-Statute limiting amount to 
be spent for  water and sewer sys- 
tem for school without vote held 
ui~constitutional a s  local act relat- 
ing to health, Lamb u. Board of 
Education, 377. 

Hearsay E~idence-Not objected to 
may be considered on motion to non- 
suit, S. c. Bryant, 420; declaration 
hcld competent a s  part of re8 gestae, 
Adcox 1;. Austin, 591. 

Heirs-When "heirs" will be con- 
strued "children," Sprinkle v. Reids- 
ville, 140; right of heir to recon- 
vert, Scott v. Jordan, 244 ; collateral 
heirs must show want of direct 
descendent in order to be entitled 
to take, lliurphy v. Smith, 4.55. 

High Schools-h-reeger 2;. Drurnnzmzd, 
8. 

I-Iighways-Injury to  contiguous p r o p  
erty in construction of highway, 
Moore v. Clark, 364 ; neighborhood 
public roads, Woody v. Barnctt, 73; 
use of and law of the road, see 
Automobiles. 

Holographic Wills-Engraved mono- 
gram may not be construed as  sig- 
nature to, Pounds v. Litaker, 746. 

Homicide-JIurder in second degree 
requires that wound be intentionally 
inflicted, S. v. Williams, 752; suffi- 
ciency of evidence and nonsuit in 
homicide prosecutions, S. v. Need- 
hum, 535; S. v. Roman, 627. 

Hone- In jury  to pedestrian leading 
horse on highway, Sowers a. Mar- 
ley. 607. 

Hospitals-lllundnnzus will not lie to 
determine liability of county or city 
for contributions to hospital for in- 
digent sick Hospital a. Il'ilmington, 
597. 

Housing Authority-I?! re Housing 
Authority, 463. 

Husband and Wife-Awarding cus- 
tody of child in divorce action, see 
Divorce and Alimony: estates hy 
entireties, Swainz u. S~r'oin?. 257; 
joint accounts, Hall e. Hall. 711; 
value of labor performed by honse- 
wife not element of damnge in 
action for her wrongful death, 
Lanzrn c. Lo~bachcr, 728; illicit re- 
lations of wife with defendant hcld 
not incriminating circumstn~ice in 
this prosecntion for murder and 
arson, S. c. Yerdham, 5.53. 

Implied Grant-Party asserting ense- 
ment 1 1 ~  has burden of proof, Mc- 
Cracken c. Clark, 186. 



WORD AND PHRASE INDEX. 

Improvements - Claim fo r  better- 
ments, Edwards v. Edunrds ,  93;  
Ham v. Smith,  341. 

I n  P a r i  Materia-Construction of 
statute,  MidkiPf v. Urafiite Corp., 
149. 

Incest, S. v. Wood, 636. 
Income Tax-Mills Co, v. Shazo, Comr. 

of Revenue, 14. 
Indemnity-Hill v. Freight Carriers 

Corp.. 705. 
Indictment and  Warrant-Charge of 

crime, S. v. R a p o r ,  184; war ran t  
fo r  possession of property intended 
fo r  manufacture of liquor, S. v. M r -  
Lamb, 261. 

Indigent Sick-Mandamus will not lie 
l o  determine liability of county or  
city for  contributions to hospital 
for, Hoepital v. Wilmington, 597. 

Industrial  Cum.-See Blaster and 
Servant. 

Infants-Relationship of parent  and  
child, see Parent  and Child; award-  
ing custody of child in divorce 
action, see Divorce; minority a s  
disability preventing running of 
statute,  Battle 2;. Battle, 499; fa ther  
and not child entitled to recover 
loss of child's earnings and for  nec- 
essnry medical treatment against  
person negligently injuring child. 
Rrnith v. Hewett ,  GI5 ; appointment 
of guardian for  orphan by clerk of 
court, I n  re Hall ,  607: domicile of, 
I n  rr. Hall ,  697. 

Inference-Must be predicated upon 
facts in evidence and may not be 
bused on inference from other  facts, 
&'o?c.ercc c. Marleu, 607. 

Injunctions-Enjoining consolidation 
of school districts, Edwards  a. 
Eoard  c. Education. 343; obstruc- 
tion to navigable water may be en- 
joined. Gaither v. Hospital, 431: 
mnndntory injunctions, Hospital Y. 
Il'ilmington, 507 ; Board of Tradc 
c. Tobacco Co., 737: abatement of 
nuisances, Darc  Countll c. Sfater, 
179: enjoining institution or  prose- 
cution of action, C h i l d r ~ s s  v. Motor 
Lint's. 522 ; enjoining violation of 
criminal lam, Darc  C o i t n t ~  c. Y a t ~ r ,  
170, d i s m i ~ s a l  of action when in- 

jnnctive relirbf denied. Lamb v. 
Board of E'dzication, 377. 

Insane Persons--Insanity a s  disabil- 
i ty preventiiq: running of statute.  
Battle 2.. Bottle, 499 ; collection of 
assets. Trus t  Co. v. Parker ,  326: 
admission of guardian, Battle v. 
Battle,  499. 

Instructions-That jury had preroga- 
t i r e  to answer issues in certain 
manner held error,  Bartlett  c. Hop- 
/;ins, 165: expression of opinion in, 
8. 1;. Cnthrcll, 173; IS'. v. Ronmn. 
6'27: statement of evidence and ap- 
plication of law thereto, Howard 2.. 

('orman, 289; i t  i s  er ror  for  court 
to charge law not pertinent to fact< 
in evidence. Childress r .  .Ii'otov 
Linr>s, 522: court need not instruct 
jury a s  to law irrelevant to charge. 
S. 1.. Roman, 627: party must re- 
qnest special instructions on sub- 
ordinate phasc., 8. v. Reeves, 425 : 
1:ntfl~ r .  Rattle, 499; upon reason- 
able doubt, s. 9. Wood, 636: in hom- 
ivide prosecut i~~ns ,  8. v. R m a n ,  627 : 
S. 7.. Williants, 732 : in caveat pro- 
ceedings. Fee Wills : in automobile 
accident cases. see A~itoniobiles ; on 
i w i e  of damages in action for  
n rongful death,  L a n l n ~  I . .  Lor- 
bac.ltcr. 728: i ~ !  prosecntions for  as-  
a:ullt. S. c. Goodson. 177: in prose- 
cution for arson. S. ?.. Cuthrell, 
173: exception to charge held inef- 
f1Wna1 a s  broadside, Iirodgcs 7.. Ma- 
lrmcB X. Co., 512: misstatement of 
contentions must be brought to 
tr ial  court's attention in ap t  time, 
In  r c  Tl'ill of McOo~cnrr. 404: S. Y. 
Birchfield. 410: misstatement of 
fact  not in ~" idence  need not he 
11rc light to tr ial  court's attention. 
R~rppl// Co. c. Roxe l l ,  631 : harm- 
lr-* and preju~licial  er ror  in, I n  r e  
Will of JlcGovan. 404 : Gorland 1.. 

PC ncgor, 517: charge not in record 
prewmed corrrvt. S. 0. Rears. 623. 

I l : s~~lnt ing Negliqence - Sonsnit  on  
ground of, Jlivltx v. Murpkl~,  304; 
Piail; Y. Lanlbreth, 578: Jones c. 
R. R.. 640. 

I n s ~ ~ m n c e C o n s t r u c t i o n  of policies jn 
general, J r m i g a n  v .  Ins .  Co.. 334: 
H r l l e ~  Y. Ins. Co., 544; collision 
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policies, Hillcy v. Ins.  Co., 344; 
auto fire policy, Jernigan c. Ins.  
Co., 334. 

Intent-Evidence competent to  show 
motive. 8. c Birchfield, 410. 

Interlocutory Order-Allowing own- 
ers  t o  interrene a s  plaintiffs in 
action t o  enforce zoning ordinance 
held not appealable, Shelby c. 
Lackey, 343. 

Intersections--.llo,sisette c. Boo~ ic  
Co., 162; H@tcord c. Carman, 289. 

In ters ta te  Commerce-Sales t ax  on 
building materials does not consti- 
tu te  hnrdcn, Watson Industries c.  
Shaw. 203: t r ip  lease agreement of 
truck in, Eckard  c. Johnson, 533; 
Hill  c. Fl?tgkf Carriers Corp., 705. 

Interveners-Scott c. Jordan,  244; in- 
terloc~itory order a l loning owners 
to  interxenr a s  plaintiffs in action 
t o  enforce zoning ordinance held 
not appealable, Rhclby c. Luckcy, 
343. 

Intervening Segligcnc+Sonsuit on 
ground of. Iliutx c. Murphy, 304; 
('lark v. Laiilbretl~,  578; Jones 1..  

R. R.. 640. 
Intoxicating Liquor-Possession of 

property clecigued fo r  manufacture.  
R. c. VcLat t~6,  251 : prowcntions, 
S .  v. Hurpr I ,  67 : S. r .  11 iirph tj, 
503; S. L', llrlla. 220: S. c. 1fcLc111r b .  
251. 

Intoxication-As ilefenie to recovery 
under Workmen's ( ' o m ~ n l c n t i o i ~  
Act. Tkoninao~r c. C'nb Po., 602. 

Invited Error-III IT Tl'rll of Jlc-  
G ~ K u I / .  404. 

Inviter-Patron of rooming honue is, 
Thontpso~t I.. I)cT70nd~, ,720. 

Irrelevant and Redundant Matter- 
Notionq to <trike. Lanzbert c.  
Sehc'll. fl : Tl70ody c. Barnet t ,  73 : 
Secrl 1,. Cl~~!/honrtd Corp., 225; 
Poi?!dcxt( r I.. Motor Lrncs. 286 ; 
Weant 1.. lic ('rrnlc~s, 384. 

Issues-Sufficiency of, I u  r e  Hoiiaing 
AutRortt!~. 463: of law a r e  fo r  
court : of fact a r e  fo r  jury, Erich- 
SOIL 1.. S't~rllnr/ ,  643. 

Jeopardy--Former j ~ o p a r d y .  8 .  c. 
Purker.  302 : R. c. M n r r ~ ,  393. 

Jolnder of Actions - R o h ~ r s o n  6. 

AVKU l ~ r .  ,TO. 

Joint  Authority-May be  exercised by 
majority of board, Ballard e. Char- 
lotte. 484 

Joint Deposits-Hall c. Hall ,  711. 
J~~dges-Prorince of jndge t o  deter- 

mine admissibility of eridence, 
Randcrson v. Paul ,  56:  8. v. Har -  
per. 62 ; S. e. Harper ,  67 ; Dower of 
tr ial  court  to sett le case on appeal, 
Ha71 I' Hall ,  711; where  commis- 
+ ~ n e r \  have no  authority to ectab- 
lish county rour t ,  person appointed 
judge is  not even de fncto, and 
judgment may be  collaterally a t -  
tuclwd. I n  re  Hlckersorr, 716. 

Judgmenth-Consent judgments, Hun- 
son r.  I'undle, ,732 ; default  jutlg- 
ments. Boonr c. Npurrow. 396; jntlg- 
ment roll, Roone c. Spwrozo, 396: 
where issues of fac t  a r e  raised 
jlltlgment cannot he entered without 
rerdict ,  Erickson c. Starling, 643 ; 
notict? and wrvice,  Booze v. Spnr- 
rolr3. 396; Hanson v. Pandle,  532; 
~ o i d  judgment may be collaterally 
attacked. Boonr' v. Sparrotr', 396 : 
Hrttiso~i r .  l 'andlc, 532: parties con- 
cl11ded. S ro t t  v. Jordan,  244: jndg- 
ment a s  bar  to  subsequent action, 
Cr,ocR Po. c. Stone, 619: action on 
judgment. Trus t  Co. v. Parker ,  326; 
collrts will not enter anticipatory. 
Tr t i .~ t  PO. c. Schncidrr,  446: motion 
for  on pleadings, Credit Corp. z'. 

Bazrndcrs, 360 : Erickvon v. Sta r -  
71nrl. 6T3: full  fa i th  and credit to  
foreign jndgmcnts, Gaffol d v. 
I'h vlps, 218 ; where commissioners 
have no authority to e<tablish 
colinty cwnrt. perqon appointed 
jndge is not even dc fnc fo ,  and 
jntigment may he collaterally a t -  
taclxvl. I n  r c  Hick~ramz,  716; mo- 
tion? in a r r ~ s t  of, 8. c. Ra,i/nor, 184; 
S. 1.. V~Lrortb,  251 : S v. Mor-lzs, 
393 ; detern~inat ion  of whether 
ierltences a r e  concurrent o r  con- 
secvtive. Iu rc  Smitlr. 16!) : uuh- 
pendon of. N. v. S~mmington.  61%; 
judgmentf appealable, Shelbll c. 
Lnclic?/. 343 : Brickson u. Starling,  
643 : exception to signing of, 
S p r i ~ i b l r ~  c Rridscille, 140 : Chil-  
drcns c. Xotor  Lints ,  522; Dccclop- 
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m m t  Co. r .  Parmele, 689; I n  re 
Hall, 697; Bond v. Bond, 754; rule 
that exception to does not bring up 
findings for review applies to crim- 
inal cases, S. v. Raynor, 184. 

Judicial Notice-Court will take of 
matters within common knowledge, 
Lambert v. Schell, 21. 

Judicial Sales-Payment of taxes out 
of proceeds, Holt v. May, 46. 

Jurisdiction-Cannot be conferred by 
consent, Hanson v. Yandle, 532; 
where i t  appears upon face of com- 
plaint court is without jurisdiction 
of subject matter, action must be 
dismissed, Anderson v. Atkinson, 
300; forfeiture clause in will will 
not be allowed to  oust supervisory 
power of courts, Ryan c. Trust Co., 
585 ; venue is not jurisdictional, 
Teer Co. v. Hitchcock Corp., 741. 

Jury-Where issues of fact a r e  raised, 
issue of devisavit vel ?lorn is for 
jury, I n  re  Will of Ellis, 27;  prov- 
ince of judge to  determine admis- 
sibility of evidence, Salzderson v. 
I'aul, 56;  special verdict may not 
submit to jury question of compe- 
tency of evidence, S. v. Harper, 62;  
8. v. Harper, 67;  meaning of un- 
ambiguous contract is question of 
law for court, H i l l e ~  c. Ins. Co., 
544; question of fact for court may 
nevertheless be submitted to jury, 
I n  re  Housing Authorit!!, 463; suffi- 
ciency of evidence i s  question of 
law for court, S. v. Secdham, 535; 
on motion to nonsuit trial court is 
limited to ascertain whether there 
is any evidence sufficient to take 
case to, Adcox v. Austin, 591; 
weight and credibility of evidence 
is for jury, Oaincy v. R. R., 114; 
r t ro~~ci l ia t ion of discrepancies in 
testimony is for, S. v. Reeves, 427; 
what is negligent breach of duty 
and proximate cause are questions 
of law for court, Mintz 21. Murphy, 
304; jury does not ha re  arbitrary 
power to answer issues irrespective 
of evidence, Bartlett v. Hopkins, 
165; recon~mendation for life im- 
prisonment cannot be prejudicial. 
S. v. Reeves, 427; preservation of 

right to jury trial in compulsory 
reference, Bnl tlctt 21. Hopkirts, 165 ; 
Uaither 2;. Hovpital, 431 ; Murphy 
2.. Smith, 433. 

Labor Unions-Contempt in violating 
order restraining violence a t  strike, 
Erwin Xllills a. Textile Workers 
l'nion, 107. 

I,ai7hes-Holt 2.. May, 46. 
Landlord and Tenant-Lessee's charge 

that  he was induced to sign lease 
by fraud, Foster v. Sncad, 338. 

Larceny-8. v. Bryant, 420; S. v. 
TVillianzs, 429. 

I,aw of the Laad-Scott v. Jordan, 
244 ; Boone c. Sparrow, 396. 

Leases-Lessee's charge that he was 
induced to sign lease by fraud, 
Foster c. Snead, 338. 

1.egislature-Putdic policy is prov- 
ince of, Art Society v. Bridges, 126; 
delegation of power of eminent do- 
main, Mount Olive v. Cowan, 259; 
may not delegate power without 
prescribing standards for its exer- 
cise, Board of 'Trade v. Tobacco Go., 
737. 

Licmses-Licens ng of bingo oper- 
ators, Dare  count^ v. Xater,  179. 

Life Imprisonment-Recommendation 
for cannot bc prejudicial, S. a. 
Reeves, 427. 

Life Tenant-St,ltute does not run 
against remail dermen until death 
of, Sprinkle v. Reidscille, 140. 

Lights-Outrunning range of. Morris 
v. Transport Co., 568: negative evi- 
dence that lights were not burning, 
Morris v. Tranc port Co., 568. 

Idimitations of Actions-Title by ad- 
rerse posaessiou, see Adverse Pos- 
session. 

Liquor-See Intoxicating Liquor. 
Lis Potdens-Parker z;. White. 680. 
Local Act-Statute limiting amount 

to be spent for and sewer 
systems for svhool without vote 
held unconstitutional as  1oc:tl act 
relating to health, Lamb v. Board 
of Edmation, 377; does not repeal 
general lam, 111 re Hickerson, 716. 

Lookout-1)river of car  is required 
to maintain proper, Adcox v. Am- 
tin. 591 ; Sottie~s v. Mavley, 607. 
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itlandamus--Hospital v. Wilrnington, 
597. 

A 1  a n d a t o r y - Determination of 
whether provision of s ta tu te  is  di- 
rectory o r  mandatory.  Ar t  Society 
v. Bridges, 125. 

Mandatory Injunction - Hospital  1.. 

Wilrni?zgtmr, 697; Board of Trade  
v. Tobncco Co., 737. 

Manufacturer's Agent-Authority to 
modify dealer contract ,  Conamercial 
Solvcnts v. Johnson, 237. 

Maps-Dedication of streets by sale 
of lots with reference thereto, Rotve 
c. Durham,  158. 

Nas te r  and  Servant-Liability of 
master fo r  servant's driving, see 
Automobiles ; relation of parties 
under t r i p  lease agreement f o r  in- 
te rs ta te  freight shipment, Eckard  v. 
Johnson, 538: Hil l  v. Freight  Car- 
r iers Corp., 705 : whether operator 
of bullclozer was  employee of owner 
o r  person renting machine held f o r  
jury, Hodgcs a. McGuire, 132: 
Workmen's Compensation Act-oc- 
cupational diseases, Midkiff v. Gran- 
i te  Corp., 149: Siugletolz v. Nica  
Co., 315; Honeycutt v. Asbestos Co., 
471; -action against  th i rd  person 
to r t  feasor, Poindeater  z.. Motor 
Lines. 286; remand to  Commission 
fo r  finding of de t r rminat i re  facts, 
Thornasmc c .  Cab Co.. 602; unem- 
ployment compensation. Eniploy- 
nwnt Security Con!. v. Smith,  104. 

"Maf-When "niay" will he con- 
strued "must" in statute,  Puckett  
v. Scllnrs, 264. 

Mayor-Held dc facto officer notwith- 
standing void char ter  prolision t h a t  
nonresidents might vote, Wtwzn ?). 

Iililirc Ileach, 292 ; member of county 
board of echwation vacates office by 
accepting office a s  mayor, Edwards  
v. Board of Edzrcatio?z, 34.5. 

Medical Exper t  Testimony-While ex- 
istence of silicosis must be estah- 
lished by. disability therefrom may 
be proved hy non-expert t~s t i rnony,  
Si?zglcto+? I > .  Mica Co., 31:. 

Mental Suffering - Compensatory 
damages may be awarded for, Mat- 
thews ?*. Forrest ,  281. 

RIercy-Recomn~endntion of life im- 
prisonment cannot he  prejudicial, 
S. a.  Rccaes, 427. 

Minors-See Infants.  
Rlisdeme:l~ior-Verdict held fo r  petty 

larceny and a misden~eanor,  S. c.  
Il'il11nnz.s. 420. 

Misjoinder of Par t ies  and Causes- 
Cuin 2'. Corbett, 33 ; Robcrson v. 
Sir-nitz. 60. 

3Ioney hid-Puckct f  c.  Sellats,  264. 
BIortgages-Commisqioner's deed a t  

foreclo\nre is  color of title notni th-  
standing irregulari ty in foreclosure. 
Trtrst Po. v. Parkc?.. 326: pnr- 
chacer's action fo r  deceit will not 
support plea in abatement in seller's 
action on purchase money note. St. 
I l t  ntzis a. T'honza~. 391. 

JIotion-To strike,  1,anzbo.t a.  Sehcll, 
2 l  : T1700dy v. Rat nett. 73 : Pi t~dc  r 
c. Oil Co.. 110; S c a l  c. Orc!/ho?cnd 
Corp., 225 ; Scott 1.. .Jordan, 2-14; 
Poitrdcrter a .  Ifofor L i ~ f c s .  286: 
1l7cu~lt v. VcCnt17t 8s. 384 : Coach 
("0. r. Stone, 610: for jndgment on 
ple:idings, Credtt Corp. 1 . .  Pattnders, 
369: I.:~.rclinon z. Starlrny, 643 : fo r  
continuanct. is  atlilres\ed to cliscrr- 
tivn of court. Todd 1'.  Rtnotllors, 
123: S r. Btrrhfie/d. 410: to set 
:~qitle verdict a s  mat ter  of discre- 
tion. Rdrc-nrds c. l lotor ('0.. 260; 
for  new t r ia l  for  newly t l i w n e r e d  
e\  itlrncc is  addreswd to cliscretion 
of collrt. S. 1.. Purlicr. 302; Lctnrrrt 
I . .  Lorhnchc'r, 728: in a r r e i t  of jutlg- 
ment. S 1'. I~'rct/zlor. 184: S. 1.. J I r -  
I,critr h .  251 : S. r. Vorr is ,  393 : to i e t  
aside rertlict fo r  inadequate award.  
I,crnr)r~ r. I,orbnrho.. 728 : motions 
to  l~onsni t ,  see Sonsnit .  

RIotirr-Evidence competent to show, 
N 1.. Ur t~hf ic ld ,  410. 

JInnicipal Corporations-Sum paid by 
corp~r ; i t ion  for  es tens io~l  of n ~ n n i -  
c ip i l  water  and sewer lines not tle- 
ductihle a s  current operating es- 
pense. Mills C'o. r.  S'hrrtc-. Cotnr. of 
K I T ~ I I  I / ( .  14 : power to accept dedi- 
cation of streets, Rofcc 2'. D!lrha~tr, 
1.78 : power to  condemn clwellingq 
fo r  street  purposes, Mount Oltce v. 
Couan. 239: condemnation of land 
f o r  water  tower, Raleigh v. Ed-  
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wards,  671 : interlocutory order al-  
lowing owners to  intervene a s  plain- 
tiffs in action to enforce zoning 
ordinance ltcld not appealable, 
Slwlb?j v. L a c k e ~ ,  343 ; nmndamus 
will not lie to determine liability of 
f o r  contributions t o  hospital f o r  in- 
digent patients, Hospital  v. Wil- 
nzington, 597 ; municipal housing 
authority,  I n  r e  Housing A ~ t h o r i t ? / ,  
463; majority of municipal board 
may  ac t ,  Edwards  v. Board  of Edu-  
cation, 343 : d e  fac to  officers, 7lrrenn 
v. K u r e  Beach, 291; liability of 
municipality fo r  injnry from elec- 
t r ic  distr ibuting plant. Rice v. Lunz- 
berton, 227; blintz v. Hurph?/,  304; 
assessment fo r  public improve- 
ments, Cemct r r l~  Ssso. v. Raler'gk, 
509; Ballard v. Charlotte, 499; city 
m a y  not give funds  to chamber of 
commerce, H m e r  v. Chamber of 
Comnrerce, 7 7 ;  city may contribute 
t o  overall plan fo r  elimination of 
grade  crossings, Austin c. Shaw,  
722; member of county board of 
education vacates office by arcepting 
office a s  mayor, Eduwrds  I.. Board 
of Education,  345. 

Murder--See Homicide. 
"Must"-When "may" will be con- 

s t rued "must" in s ta tu te ,  Puckcft 
v. Scllars, 264. 

Navigable Waters-See Waters  and 
Watercourses. 

Negative Easement-Raleigh v. Ed- 
uwrds, 671. 

Krgligence-In operation of antomo- 
biles, see Butomobilcs ; employer's 
liability fo r  in jury  to  third person, 
Hodge v. JicGuire, 132 ; employer's 
liability f o r  negligent driving of em- 
ployee, see Automobiles ; action by 
c3mployee o r  h is  legal representative 
against  th i rd  person tort-feasors, 
Poindexto- 2.. Motor Lirrc 8, 286; 
]>ark commissioners and  school trus- 
lees not liable for  in jury  to baseball 
patron a t  conlmercial game a t  a th -  
letic field, Smith 1.. Hefner,  1 ; lia- 
bility of municipality for,  Rice v. 
Lumberton, 227 ; Vin tz  v. Murphy, 
304 ; negligence of power companies, 
see Electricity ; contracting against  

liability for. Hill  I . .  Frcight  Car- 
riers Corp.. 705 : transitory action 
in tor t  governed by l c s  loci, Clril- 
drcss c. .llotor 1,incs. 52" Hill  I;. 

Frcigllt Cnrricrs ('orp.. 705: acci- 
dents a t  grad(. crossings. Pwk-rell v. 
R. K., 303 : ~ltnc,.s I . .  R. R.. 640 ; 
definition of ~~egl igence .  Hnrlc'ard v. 
&'nrrcrl Jfotorn Corp.. 88 : Jfintz c. 
.lf urph y, 304 ; Morris v. Transpor t  
Co., 568; bi;lls v. Waters,  424; 
sntlden emergcr1c.v. .llilla 1.. IVato.s, 
424 : rcs ipsa Ioqrt it rrr. I'PIJI bcrto~t I . .  

T~f'!t.is, 188: fire from g:rs heater in 
filling station. .lfills 1.. 1roto.s. 424 : 
in jury to  pat  roll of rooming llouse 
in fnll down c,ellnr steps. Thorrt]rson 
1%. L)trT'o~rdc. ;;%I: p r o s i ~ n a t c  cause, 
.lfi~l t s  r.  Murpk y. 301 : anticipation 
of injury,  Jfills 1.. T17atrrs. -124: 
c'ontrihutory ~legligonce. Rice 1.. 
Llcn? bcrton, 227 : presumptions a n d  
111mlen of proof. IIrerrr~urd 1'. (;e~r- 
vrnl Jfotors C'orp.. SS:  S o ~ m r s  1.. 
.Ifarlf~!~. 607: qnes t io~is  of law and 
of fact .  .lfi?it,- 1.. .lIrcr.plr ] j ,  304 : non- 
snit  on issrie of negligence. Hnr-  
rrord v. G c ~ r c w l  Motors Corp.. 88 :  
Jfi~rt: r.  .lZrrr.ph!/. 304 : S o ~ r r r . ~  v. 
Ilfnrlcy. 607 : n o n s ~ ~ i t  for  contribn- 
tory neg1igenc.r. .llorr.i.sc~ttc~ I:. Roonc 
('0.. 162: n o ~ \ s n i t  for i n t ~ r v e n i n g  
~~eg l igenc r .  Jlirrt: 1.. .lIftrpA!/, 304 : 
('101.1; c. Lrrr~: brc'tlr. .iiS : Jones  1.. 

K. R.. 6-10; issnc,s a ~ l t l  rcrdict ,  E d -  
rc'trrds ?'. Mofor Po.. 269: ddcon 1.. 

:I r18tirl. .7!)1. 
Seigliborhood Pl~blic. Itrind-Section 

of a l ~ a ~ ~ d o n c r l  S t a t e  liiglin-ay consti- 
tutes, Tl-ood!/ ,.. Btrr'rer ft. 73. 

S e w  trinl-JIotion for nen. t r ia l  for  
17e1vly iliscwvc~rccl evidence. S. 1.. 

Pn r l i o .  302 : I,~IIII/I  1.. Lorb(tclio., 
728. 

Sewly  D i s c o ~ e r ~ d  Ericlence-Motion 
for  new trial  for,  is  a d d r e s s ~ d  to 
disrrrt ion of colirt. 8. 1.. Parkcr ,  
30" I,n/~rr?r I . .  Lorbtrr.lrr2r. 728.  

Sonresitlents-('ity hontl elwtion held 
effectire notnit l istanding void pro- 
visions of chartcLr :tllo\x7ing nonresi- 
d ~ n t s  to rote.  l l ' rorr~ I . .  Iitrrc Bcarlr. 
2 w .  

Ko~isuit-('onsid?rntion of evidence on 
motion to no~mni t .  R i w  1 . .  Lumbo-- 
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ton,  227 : S.  a. Bryant ,  420 ; 6. v .  
Reeves, 427; TVilliams a. Robertson, 
478 ; McDor~uld v. AUcCrumn~m*n. 350 : 
A'. v. Rears. 623 ; Gnitiq/  c. R. R., 
114 ; incompetent evidence unob- 
jected to may be considered. 8. 1.. 

Bryant ,  420 : where evidence er- 
roneously excluded, together with 
other evidence, would be sufficient. 
nonsuit ~v i l l  be reversed, sander so^^ 
u. Paul,  56;  weight and credibility 
of evidence is for  jnry. Gninr!/ c. 
R. R., 114: prima facie case takes 
issue to  jury. Rovstcr  v .  Hni~cocli ,  
110; may not be granted fo r  con- 
flicting evidence, S.  v. Reeves. 427 : 
R. v. Trood, 636; may not be entered 
on defendant's evidence of alibi. 
S. v .  Scarn, 623: on motion to tr ial  
court is  limited to  ascertain whether 
there i s  any eridence sufficient to 
take issue to jnry, Adcox v .  .4ustin. 
591; sufficiency of evidence is ques- 
tion of law fo r  court, S. 7.. r e e d -  
hana, 555; n~ot ion fo r  must be re- 
newed nt close of defendant's evi- 
dence, Sprinkle v. Rcidsvillc. 140; 
Jmws  L'. Jones. 390: sufficiency of 
circumstantial evidence to overrule 
nonsuit, R. v .  Seedham,  ,555 : S. v. 
Ro??&an, 627: suffciency of circum- 
stantial  evidence of negligence, SOU-- 
ers 2;. Marlcy. 607: sufficiency of 
evidence and nonsuit in actions fo r  
negligence, Hnrzmrd 1'. General Mo- 
tors Corp.. 88; Mint2 r. 3 furph?/ ,  
304: on issue of contributory negli- 
gence. Mor,l'scttc o. Boone Co., 162: 
Morris c. Transport  Co., .7GS: on 
ground of intervening negligence. 
df in tz  c. Murphl/, 304; Clark ?'. 

Lambrcth,  578; Jones v .  R .  R., 640: 
i n  actions for  fraud, Foxto- c. 
Sncarl, 338; in proswntions fo r  as- 
sault  with deadly weapon. h'. ?.. 

Birchficld, 410 : in prosecntions for  
larceny, A'. v. Rqlan t ,  420: in prose- 
cution for carnal  knowledge of 
eight year old girl. S. v. Z<cc~~'u,  
427; in actions in ejectment. Me- 
Donald v. Mcf'rumnzc'n. 550: in 
prosecutions for  homicide. R. 1'. 

h7cedharn, 555; S. c. Roman,  627: 
in l~rosccutions fo r  violation of 

liquor laws, S. a. McLamb, 251; 
S.  v.  Murphy ,  503; in prosecutions 
fo r  arson, 8. v .  Seedhanz,  553; on 
issue of rcspondrat superior, Lind- 
scy v .  Leonard, 100; may not be 
entered in caveat proceedings, I n  re 
W i l l  o f  Ellis, 27. 

N. C. Employment Security Corn.- 
Enzploynlcnt Securlty Cont. v .  
Smi th ,  104. 

N C. Industrial  Corn.-See Master 
and Servant. 

Notice and an  Opportunity to be 
IIeard-Prerequisite to jurisdiction, 
Hoonc 2%. S p c ~ r r o z ~ .  396. 

Suisancec-Action to aba te  piil)lic 
l~uisance nlust be maintained PX rcl. 
State,  Darc Count11 2;. Muter,  179; 
obstruction to navigable water con- 
stitutes, Gaither v .  Hospital ,  431 : 
elevated water  storage tank is not 
nuisance per se, Raleigh c. Ed-  
?curds, 671. 

Occupational diseases-Within cover- 
age of Compensation Act, see Mas- 
t e r  and Servant. 

Officers-See Public Officers. 
Opinion-Ordering defendant's fa ther  

into custody in presence of jury 
upon father 's  repeated demand fo r  
continuance held prejudicial, S. v. 
I l 'ngstaff ,  69; expression of opinion 
hy court  in progress of trial. S. v. 
Birchficld, 410; I n  re  W i l l  o f  Bar t -  
lct t ,  489; expression of in inctnic- 
tions. N. v .  Cuthrell ,  173; S .  v. Ro- 
man,  6'27. 

Opinion Evidence-Whether particu- 
l a r  disbursement of t ax  moneys is 
authorized by s ta tu te  not subject 
of, Hortter v .  Chamber o f  Corn* 
nu w e ,  77 ; while existence of sili- 
cosis must be established by medical 
esperts,  disability therefrom may l)e 
proved by non-expert testimony, 
fiinqleton v .  Mica Co., 315: a s  t o  
speed, d d c o x  v .  Aus t in ,  591 ; a s  to 
handwriting. I n  re  W i l l  o f  91c- 
Goic-an. 404. 

Orphan - Grandfather i s  natura l  
guardian of orphan grandchild, I n  
rc Hall, 697. 

Ontrnnning Range of Lights-Morris 
c. Transport  Co., 568. 
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Parent and Child-Assault on father 
while he was attempting to obtain 
custody of child in accord with di- 
vorce decree, 8. v. Goodson, 177; 
awarding custody of child in di- 
vorce action, see Divorce ; incest, 
S. 2,. Wood, 6.38; adverse possession 
by son, Chanzbers w .  Chambers, 749 ; 
child may not maintain action for 
negligent injury against father, 
Redding a. Redding, 638; father 
mny recover from third person for 
injury to child, Smith v. Heu-ett, 
615; father's obligation to support 
child ends with father's death, El- 
liott v. Elliott, 153. 

Parking-Tithin meaning of G . S .  20- 
161 ( a ) ,  Morris v. Transport CO., 
568; in guest's action, negligence in 
parking held insulated by driver's 
negligence in hitting parked ve- 
hicle, Clark v. Lambreth, 378. 

Parol Agreement to Convey-Pur- 
chaser under parol agreement to 
c30nvey may not assert betterments 
as against vendor's grantee under 
registered deed, Hans v. Rmith, 341. 

Pnrol Evidence-Affecting writings, 
Roberaon ?>. Swain, 50. 

Parol Partition-Duckett a. Harrison, 
145: Willianls v. Robertson, 478. 

Partial Intestacy - Presumption 
against, Amnstrong v. Arntstrong, 
733. 

Partial Xew Trial-Edwulrds v. Ed- 
uxrds, 93. 

Parties-Third party beneficiary may 
sue on contract, Cain v. Corbett, 33; 
action to abate public nuisance must 
be maintained ex rel. State, Dare 
C'ountu v, Afater, 179 ; Supreme 
Court will take notice of fatal de- 
fect of parties ex mero motu, Dare 
C'ozrntu v. Muter, 179; not having 
or claiming any interest in land im- 
properly joined in action for spe- 
cific performance, Dillingham v. 
Iiligernzan, 298 ; interlocutory order 
nllowing owners to intervene as  
plaintiffs in nction to enforce zoning 
ordinance hcld not appealable, 
Rhelbu v. Lackell, 343 : plaintiff may 
join two or more defendants to de- 
ttvmine which is liable, Cain v. 
C w b c t i ,  33; interveners, Scott v. 

Jordan, 244; joinder of additional 
parties, Meow v. Clark, 364. 

Partition-Taxes which should be paid 
out of proceeds of sale, Holt v. May, 
46; tenancy in common is basis for 
partition, Murphy v. Smith, 455; 
report of cornmissioners and con- 
firmation, Z'hwnpson v. Thompson, 
416; plea of r>ole seizin, Jfarphy 2,. 
A'tnith, 455 ; parol partition, Duckett 
2'. Harrison, 145 ; U'illiams v. Roh- 
c rtsott, 478. 

Partnership-Jolc~zso~? a. Gill, 40 ; Sup- 
p111 Po. 2'. Ro::ell, 6.31. 

Party Aggrievec -Ange a. Sngc, 506. 
Paving ilssessmc~nts-Ballard v. Char- 

lotte, 484. 
Pedestrian-Injury to on highway, 

cc'o~rer-s a. Mnt.lcu, 607. 
Penalty-In sale of tobacco, where 

full penalty is not deducted, ware- 
houseman lattsr paying same may 
recover from grower, Pucliett v. 
S'ellars, 264. 

Pel~ l ing  Actions-Abatement of action 
on ground of prior action pending, 
Cantwon 2'. Ctimeron, 82; St. Den- 
nis 2j. tho ma^, 301. 

Personalty-Rur rivorship in hnilding 
and loan depofiit, Hall a. Hall, 711. 

Petition of Removal-To U. S. court 
cannot deprive State court of con- 
tinuing proceedings for contempt, 
Erwin Xillu a. Tcxtile Workers 
t'nion, 107, 

Petty Larceny-'Cerdict hcld for petty 
larceny and n misdemeanor, S. v. 
TVillianzs, 420. 

Photostatic Copy-Introduction of 
does not preclude party from at- 
tacking original, In re Will of Afc- 
Gowan, 404. 

Physical Education Plant-Baseball 
diamond is essential part of phy- 
sical plant of r;chool, Smith a. Hef- 
nPr, 1. 

Physical Facts-As evidence of speed, 
Bdcox 2.. Bustin, 391. 

Plats-Dedication of streets by sale 
of lots with reference thereto, Rolce 
2j. D~tr-hrtni, 1.W. 

Plea in Abatement-Dismissal of ac- 
tion on gronnd of prior action wncl- 
ing, Cnnzfron I ; .  Cameron, 82;  St. 
Dennis v. Thomas, 391. 
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Plea i n  Bar-As precluding compul- 
sory reference,  Gaither v .  Hospital ,  
431. 

Plea o f  Former Jeopardy-8. c. 
Parker,  302 ; S.  v. blorris, 393. 

Plea o f  Sole Seizin-In partition pro- 
ceedings, X u r p h y  c. Snzith, 4.55. 

Pleadings-In actions f o r  f raud,  Rob- 
erson v. Swain ,  50;  i n  action f o r  
trespass, Mat thews v .  Forrest, 281 ; 
i n  action on conditional sales con- 
tract  plainti f f  need not  allege t ha t  
h e  i s  owner  o f  notes secured 
thereby,  Acceptance Corp. v .  Pill- 
m a n ,  295 ; joinder o f  causes, Roll- 
erson v. Swain ,  50; statement o f  
cause o f  action i n  general, Ca i?~  z'. 

Cwbe t t ,  33 ; counterclaims, Carnero~l 
v .  Camcrmz, 82; Finance Co. 2;. 

Holder, 96 ; Boone v .  Sparrow, 396 ; 
reply, Scott  v .  Jordan, 241; officc 
and e f fec t  o f  demurrer,  Erickson c. 
Starling,  643; demurrer for  mis-  
joinder, Cain  v .  Corbett, 33 ; Rober- 
son v. Swain ,  50 ; demurrer for  fail- 
u r e  t o  state cause or de fense ,  Rob- 
erson v .  Swnin ,  50 ; Dilli?zghanz ?.. 

Kligerman, 298 ; Shu ford  v. Phil- 
lip& 387; amendment o f  pleadings, 
Anderson w.  Atki~zson,  300 ; Cameron 
v. Cameron, 82;  Credit Corp. 2;. 

Saunders,  369 ; proof wi thout  alle- 
gation, Wi l son  v. Chandler, 373: 
i s s ~ ~ e s  raised b y  pleadings, Credit 
Corp. v .  Saundrrs,  369; Wil son  v .  
Chandler, 373 ; Hodges v. Malone Le. 
Co., 512; motions for  judgment on 
pleadings, Credit Corp. v .  Saunderx,  
369 ; Erickswn v .  Rtarling, 643 ; mo- 
t ions t o  strike,  Lnnzbert w. Schcll, 
21;  W o o d y  v .  Barnet t ,  73; S n l ~ d ~ r  
v. Oil Co., 119; Neal v. Greyhound 
Corp., 223 ; Poindeater v .  Motor 
L i w s ,  286; TVeant v .  M&anless, 
384 ; Coach Co. v. Stone,  519 ; admis- 
sions i n  pleadings, Lindsey 1;. Lcou- 
ard. 100: Royster  v .  Hancocli, 110 : 
dismissal o f  appeal f o r  failure o f  
record t o  contain, Allen v .  Allen, 
554. 

Police Power-Taft-Hartley Act does 
not preclude S ta te  courts f rom regn- 
lating strike i n  exercise o f .  E r x i n  
Mi11s c. Text i le  TVorkers Z7nion, 
107. 

Possession-Of real property defined. 
Mat thews v.  Forrest ,  281. 

Postmaster-May not  be appointed 
member o f  county board o f  educa- 
t ion,  E d ~ a r d u  v .  Board o f  Educa- 
t ion,  345. 

Power Companies-Negligence o f ,  see 
Electricity. 

Prejudicial Error-See Harmless and 
Prejudicial Error. 

Presumptions-No presumption o f  
negligence f rom accident, Harward 
v. Cr'caeral Jfotors Corp., 88; o f  
consideration f rom seal, Roys ter  c. 
Ha?rcoek, 110; o f  death f r o m  seven 
years absence, Jlurphy 2;. Sm i th ,  
455 ; against partial intestacy,  Arm- 
s tmng  2'. Armstrong, 733; charge 
not  i n  record presumed correct, 8 .  
1.. Scars,  623; i n  favor o f  validity 
o f  judgment o f  lower court ,  Hodges 
1). Malone d. Go., 512. 

Prinaa Facie Case-In action on note, 
Roys ter  c. Hancock,  110 ; places 
burden o f  going forward w i t h  evi- 
dence on adverse party, Roys ter  v .  
Hancock,  110; t ake s  issue t o  jury, 
Roystcr v.  Hancock, 110. 

Z'r~rna Facie l'itle--Party m u s t  show 
t h a t  person under w h o m  he  claims 
mas heir o f  person o f  same surname 
owning land i n  order t o  establish 
chain o f  t i t le ,  McDonald v .  Y c C r u m -  
men ,  550. 

Principal and Agent-Liability o f  
principal for agent's driving,  see 
Automobiles ; author i ty  o f  agent,  
Cnnzntereial Solvents v .  Johnson, 
237: relevancy and competency o f  
evidence o f  agency, Lindsey v .  
L tonard ,  100 ; Commercial Solvents 
v. Johnson, 237. 

Priucipal and Surety-Bonds o f  public 
officers, Cain v. Corbett, 33;  Hanson 
7.. I'andle, 532. 

Principals-In first and second degree 
tlefined. S. v .  Birchfield, 410. 

Private Acts-Public act not  repealed 
by. I n  re Hielserson, 716. 

Probala-Proof and allegation mus t  
correspond, Wi lson  v. Chandler, 373. 

Probate-Of wil ls ,  see Wi l l s .  
Process-Summons mus t  be  signed by 

clerk,  Boone c. Sparrozc, 396; 
amendment o f  process, Boone c. 
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Sparrow,  396; service on agent of 
foreign corporation, Lambert  c. 
Srhell, 21. 

Prohibition-See Intoxicating Liquor. 
Promissory Misrepresentation-As ba- 

s i s  for  action fo r  f raud,  Roberson 
v. Swuin, 50. 

Property-Survivorship in building 
and  loan deposit, Ha l l  v. Hall ,  711. 

Propositus-Person acquiring title by 
adverse possession through tacking 
possession of ancestor becomes new 
propositus, Hr i te  v. Lynch, 182. 

Proximate  Cause-Vintz 2;. Nurphy,  
304 ; Mills v. Watcrs,  424 : Morris 7.. 
Trmwpwt  Co., 568; Clark v. Lam- 
breth, 578. 

Public Acts-Sot repealed by private 
ac t ,  I n  r e  Ziickcr8~1, 716. 

Public Drunkenness-Sufficiei~cy of 
indictment for, R. v. Raynor,  184. 

Pvblic Housing-In rc  1fousing A M -  
thority. 463. 

Public Improvements - Assessments 
for,  Bal lard  c. Charlotte, 484; no 
exemption f rom assessment for  pub- 
lic improvements, Ccnze tc r~  Asso. c .  
Raleigh, 509. 

Public Nuisances-Action to  abate  
public nuisance must be maintained 
ex rel. State,  D a r e   count^ v. Va te r ,  
179. 

Public Officers-Arbitrary and  capri- 
cious decision of housing authority,  
I n  r e  Housing Authority, 463 : man- 
damtis will not  lie to  determine lia- 
bility of county o r  city f o r  contri- 
butions to  hospital f o r  indigent sick, 
Hospital  u. Wilmington, 597 ; double 
office holding, Edwards  v. Board of 
Education,  343; d c  fact0 officers, 
Tt'renn v. K u r e  Bcach, 292; Ed-  
wards  v. Board of Education, 345: 
majority of board may act ,  Bal lard  
v. Gharloite, 484 ; civil liabilities of 
officers to individuals, Smith 2). Hef- 
wtr, 1 ;  at tack  of official acts, Il'rwln 
r. ICf~rc  Rcarh ,  291; I n  re  Hicker- 
son, 716. 

Public Policy-Is province of Legis- 
lature,  Ar t  Societ!/ r .  Bridgcs, 125. 

Public Schools-See Schools. 
Quantum dferuit-For services rend- 

ered deceased, Jones  v. J m s ,  390. 

Quasi Contractij-Qltantrinz ntcruit f o r  
services rendered deceased. Jones v. 
Jones, 3W. 

Questions of Law and  of Fact-Where 
issues of fac t  a r e  raised, issue of 
dceisuirit ccl non is fo r  jury, I n  r e  
Will of Elliu, 27:  province of judge 
to determine admis\ibility of evi- 
dence. Sandrrson 1.. Paul .  56; spe- 
cial verdict may no t  submit to jury 
question of competencg of evidence, 
S. e. Harpcr .  62  : S. e. Harper ,  67 ; 
what  ic n r g l i g ~ n t  b r r ;~ch  of du ty  
and proximate cmwe a r e  questions 
of law fo r  court. M I I I ~ :  7.. V!irph?t, 
304 : meaning: of nnambignous cou- 
t rac t  is  question of law f o r  court, 
H i l k  y e. Ins. Po.. Z44: question of 
fact  fo r  court  mil) n e ~ e r t h c l r s s  be 
submitted to jury,  ZII I.( Ilonsinr/ 
I lcthorlt~/ ,  4153 : w e g h t  rind cred- 

ibility of evidence i.: f o r  j w y .  
Clcr~~~cy 1%. R. 13.. 114:  ~nfficieiicy of 
evidence is  cjneition of ldw fo r  
court. 8. 1 . .  \ cc dhcct~.  37.7. 

R,ldio Stations-So sale.; t n s  on rr- 
broadcasting recorded program., 
Wntso~l  Z~ldustrics r .  Shalc. 203 ; 
materi:119 fox towers a r e  s~tbjec t  to  
sales t a s ,  ihid. 

Iisilroa(l?-Servic>e of Lnmmons on 
foreign railrc~nd corporations. Lam- 
b t r t  1'. Schr 2. 21 : petition t o  dis- 
continlie agency a t  station. litilitics 
Conz. z.. R. X.. 273: authority of 
municipality to  lice fnndq t o  elim- 
ina te  grade  croscingc. A u ~ t i r l  1%. 

Shalt, 722; avcidents a t  grade  cross- 
ings, Cockrell r.  K. R.. 303; Joncv 
r'. R. R., 640: fire< along right of 
way, Ga inc~ i  7.. R. R . 114. 

Range of Lights-Ontrnnning, Xor r i s  
1.. Transport  Co., 568. 

R a p e s .  2' R w r e s ,  427. 
IZeasonahlc Do ~ht-May ar ise  out  of 

insnfficiency of eridence. 8. r. ll'ood, 
636. 

Recommendntit n-For life imprison- 
ment cannot be prejndicial, S .  c. 
Rcc rcn. 427. 

I i rco~ir r r~ion-Scot t  I .  Jordan.  244. 
Record-L)ismi<isal of npprnl fo r  fail- 

u r e  to file ~ t a t e m e n t  of case, A'. c. 
Villcr. 394: failure to h a w  c a w  on 
a ~ p e a l   doe^ not work d i ~ m i s s a l  but 
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forfeits a l l  exceptions except those 
presented by record proper, Ha l l  e. 
Hall, 711; dismissal fo r  failure of 
record to contain pleadings, -4llm1 
v. Allen, 554; charge not in record 
presumed correct, S. v. Sears, 623. 

Recorders' Courts-Appeal from to 
Superior Court, S. v. Morris, 393. 

Recordings-No sales t ax  on rebroad- 
casting recorded programs, Watson 
Industries v. Shaw, 203. 

Redundant Matter-Motions to  strike,  
Lumbert v. Schell, 21; Woody e. 
Burnett, 73 ; Neal v. Greyhound 
Corp., 225; Poindexter v. Motor 
Liaes, 286; 1Veamt v. YcCanless, 
384. 

Reference-Compulsory reference, Be- 
ceptmce Corp. v. Pillman, 295 ; pleas 
in bar, Gaither v. Hospital, 431; 
exceptions to report  and preserra- 
tion on grounds of review, M u r p h ? ~  
r. Smith,  435; remand fo r  addi- 
tional findings, Murphy v. Rnaith, 
455; preservation of right t o  jury 
trial, Bartlctt  v. Hopkins, 163; 
Gaither r.  IInspital, 431; Murphu 1'.  

Smith,  455. 
Reformation of Instruments-Party 

must elect between action for dam- 
ages inducing sale of property and 
action f o r  rescission or  reformation, 
Pa rke r  v. White, 680. 

Registration-Purchaser under parol 
agreement to convey may not assert  
betterments a s  against vendor's 
grantee under registered deed, H a a s  
r .  Smith,  341. 

Iiemaindermen-Statnte does not run 
against until  death of life tenant, 
Rprrnkle v. Rcidsville, 140. 

Removal of Causes-Change of venue. 
see Venue; removal to Federal 
Court, Erwin Mills v. Textile Work- 
crs Union, 107. 

Replevin-See Claim and Delivery. 
Reply-Scott v. Jordan, 244. 
Request fo r  Instructions-Party must 

request special instructions on sub- 
ordinate phase, S. v. Reeves. 427; 
Battle r. Battle,  408. 

Res Gestae-Declaration held compe- 
tent a s  pa r t  of, -4dc0x v. Austir~,  
591. 

Res Ipsa  Loquitur - Pembertm v. 
Lcw1.9, 188. 

Res dudiccrtu-Coach Co. e. Stone, 619. 
Ilescission of Instruments - Par ty  

must elect between action for  dam- 
ages inducing sale of property and 
action f o r  rescission or  reforma- 
tion, Pa rke r  v. White, 680. 

Residuary Clause-Bank v. Philltps, 
494. 

Resisting Arrest-Sufficiency of in- 
dictment for, S. v. Raynor,  184. 

Rtspo?rdcat Gupcrior - Lindseu v. 
Lcotwrd, 100; Hodgp v. VrGuire,  
132. 

Restraint on Alienation-Mangum z;. 
Wilson, 353. 

Restrictive Covenants-Right of prop- 
er ty  owners in residential develop- 
ment in condemnation of land by 
city for  water  storage tank. Ra-  
leigh c. Edtcurds, 671. 

Itight of Way-Evidence tha t  engine 
bet fire to broom s t raw on, held 
sufficient. G a i i r c ~  v. R. R , 114. 

Il iparian Rights - Along navigable 
ctreams. Ouitlrer c. Hospital, 431. 

Itirers-Riparian rights along nnvi- 
gable, Guttllcr 1'. Hospital, 431. 

Robbery-Punishment, I n  rc Fergu- 
son, 121. 

Iiooming House-Fall down basement 
stepb by patron of, Tho?npson U. De- 
T-o~dc. 520. 

Rule in Shelley's Case - - -S~ inkk  v. 
Rcrds@~llc,  1-10, 

Safety Dewbi t  Box-Person accept- 
ing n1one.y for  safekeeping is bailee 
and not agent, C l o ~ c  .c.. I lcC~t l tm,  
381. 

Sales-,iction against dealer and man- 
ufacturer f o r  defect in steering as- 
sembly. Hurtcurd v. Gmcrul  Motors 
Corp.. 88: anthority of agent to 
modify dealer contract, Con~nfereial 
Solrrirts r.  Johnsorr, 237 ; condi- 
tional sales contractc, see Chattel 
Mortgages and C'onditional Sales ; 
rlnim nnd delivery by mortgagee, 
Crcdif Coi 1). o. ~Yn~indcrs. 369 : 
f r a n d u l ~ n t  misrrpre~enta t ions  in 
sale of car,  Garland r. Pewgur ,  
.715: p ,Wy must elect between ac- 
tion for damages inducing sale of 
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property and  action fo r  rescission 
o r  reformation, P a r k e r  c. White, 
080. 

Stiles Tas-On par ts  of radio towers, 
Watson Indust r ies  v. Shaio. 203. 

Sanitation-Statute l imiting amount  
to be  spent f o r  water  and  sewer 
systems f o r  school without vote 
held unconstitutional a s  local ac t  
relating to  health,  Lamb v. Board 
of Education,  377. 

Schools-Ascertaining value of prop- 
e r ty  donated to  school f o r  purpose 
of income t a x  deduction, 31il7s Co. 
v. Shaw.  Comr. of Revenue, 1 4 ;  
consolidation of districts, Iiveegcr 
v. Druwwt~owd, 8 ;  School District  c. 
Board of Education,  213 ; Edzcards 
v. Board  of Education,  343; county 
board of education, Edwards  a. 
Board  of Education, 34.5; Boa1.d of 
Education c. Dickson, 3.39: physical 
education. Snzith v. Hffner .  1 ; con- 
tracts for  construction, Lamb v. 
Boord of Education,  377; employ- 
ment and  discharge of teachers and  
principals, Roa rd  of Educatioqz a. 
Dickson, 359. 

Seals-Presumption of consideration 
f rom seal, Royster v. Hancaocl;, 110. 

Searches and  Seizures-Xecessity f o r  
warrant ,  S. c. Harpo- ,  67; requi- 
si tes and  validity of wnrrant ,  S .  v. 
Ill c l a m  b, 251. 

Self-Defense-Evidence held to re- 
quire submission, S. v. good so^, 177. 

Sentence-Held excessive upon convic- 
tion of robbery not wi th  firearms, 
In r e  Ferguson, 121 ; determination 
of whether sentences a r e  concurrent 
o r  consecutire, In  r e  Smith ,  169. 

Service-On foreign railroad corpora- 
tion, L a n ~ b c r t  v. Schell, 21. 

Service Stations - Lessee's charge 
t h a t  he  was  induced to  sign lease 
by f raud,  Fos t e r  v. Snead, 338; fire 
f rom gas  heater,  Mills v. Waters,  
424. 

Servient Highway - Alorri.sette v. 
Roonc Go., 162. 

Set Off and  Counterclaim--See Plead- 
ings. 

Sel tlement-See Compromise and Set- 
tlement. 

Settlement of Case-Power of t r i a l  
court  to settlt? case on appeal, Ha l l  
c. Hall ,  711. 

Seven Pearq Absence-Presumption 
of death f r o n ,  Afu~-phl/  v. Smith ,  
255. 

Sewer Systems--Sum paid by corpora- 
tion for  extension of municipal 
water  and  sewer lines not deductible 
ns cnrrent operating expense, Alillr 
Co. v Shaw,  17o?n?-. of Revenue, 14: 
,.tatute limiting amount to be  spent 
fo r  ~ v a t e r  and  sewer systems for  
school without vote held unconsti- 
tionnl a <  qwcial  ac t  relating to 
liealtll. Lamb v. Board of Etlzica- 
tion, 377. 

Sheriffs--1~inbil~ty f o r  ac ts  of depw 
ties, Cniu v. Porbett ,  33. 

Signature-Eng raved monogram may 
not be construed a s  signature to 
liolographic will, Pozo?ds a. Litako.,  
746. 

Signing of Jndgment-Exception to, 
Rprinkle v. l i t  idsz~illf', 140 ; Chil- 
tlrtss c. Motor Linc7s 522; Dcvelop- 
tnent Co. v. I'nrmtlc, 680;  111 1.c 
Hall ,  607 ; 1:ond v. Boltd, 734; rn le  
t ha t  exception to jndgment does not 
bring u p  findings for review applieq 
to criminal cases 8. v. R a ~ n o r ,  184. 

Silicosis-Right to compensation f o r  
under C o n ~ p e ~ ~ s t i o n  Act, Xidkiff 2.. 
Granite Corp,  140 ; Bingl~tott  c. 
Mica Po., 31.Z 

Sole Seizin-me3 of, in parti t ion pro- 
ceedings, 3A~r,>112/ 2'. Smith,  455. 

Solicitor-Argument of, S. v. .llcLanzb, 
231 ; s t a t e m e 11 t withdrawing 
charges, S. n. M u r p h ~ ,  503. 

Sovereign Immunity-Sniitlr. v. Hef-  
ttcr. 1. 

Sl)6'cial Acts-St~tute l imiting amount 
to he spent f o r  water  and  sewer 
systems fo r  school without vote 
11 cld ~ u ~ c o n s t i t  ~ t i o n a l  a s  special ac t  
relating to health,  Lamb v. Board 
of Education, 277 ; public ac t  not re- 
pealed hy, I n  re  Hickerson, 716, 

Sgwial T a s  Diritricts-Consolidation 
of school districts, School District  
C'onmittc7e v. Board  of Education,  
212. 
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Special Verdict-Form and  requisites 
of, S. v. Harper ,  62; S. v. Harper ,  
67. 

Specific Performance-Action against  
administrator f o r  specific perform- 
ance of deceased's contract  to con- 
vey, Scott  v. Jordan,  244; parties 
not having o r  claiming any interest  
in land improperly joined in action 
for,  D i l l i q Jhan~  v. Kligerman, 298. 

Speed-Physical fac ts  a s  evidence of, 
Adcox v. Austin, 591; opinion evi- 
dence a s  to, Adcox v. Austin. 591; 
maximum lawful speed in general, 
Adcox v. Austin, 591; Sowers 7). 

Marley, GO7. 
Stairs-Fall down basement steps by 

patron of rooming house, Thompson 
v. DeVonde, 520. 

Stat+Claims against  State,  Snzith v .  
Hefner,  1 ; Moore v. Clark, 364. 

State  Ar t  Commission-Purchase of 
worlis of a r t  by, A r t  Society ?i. 

Bridges, 125. 
Sta t e  Board of Education-Cannot 

convey land under  navigable water ,  
Developnzcizt Co. v. Parmclc,  689. 

State  Highway and  Public Works  
Corn.-May not be  sued in tor t  fo r  
in jury  to  land in construction of 
highway, Moore 1;. Clark, 364. 

States-Full fa i th  and credit  to for-  
eign judgments, Gafford v. Phflps ,  
218 ; in action involving collision in 
another state,  i t s  laws govern sub- 
stantive features,  Childress v. Mo- 
tor  Lines, 522; Hil l  v. Freight  Gar- 
r iers Corp., 70.5 ; enjoining prosecn- 
tion of action in another state,  
Cfhildress v. Motor Lines, ,522. 

Statu te  of Frauds-See Frauds ,  S ta t -  
u t e  of. 

S ta tu tes  - Constitutional inhibition 
against  passage of special acts, 
Lamb v. Board of Education,  377; 
construction of statutes,  Mills Go. 
v. Shaw, 14;  Ar t  Society v. Bridges, 
125; -Midkiff v. Grani te  Gorp., 149; 
Watson Indust r ies  v. Khaw, 203; 
Puckett  v. Rcllars, 264; Board of 
Educetion 2;. Diclisolz, 359 ; Bal lard  
v. Charlotte, 484; I n  r e  Hickei-8091, 
716; construction of criminal stat-  
utes, S. v. Cuthrell, 183; repeal by 

implication and  construction, I n  re  
Hickerson, 716. 

Steering Assembly-Action against  
dealer and manufacturer  fo r  defect 
in,  H111xtz1.d C. Gencral Motors 
Corp.. 88. 

Steps-Fa11 down basement steps by 
patron of rooming hoube. Thontpson 
v. I101 oudc. 5'20. 

Streets-Dedication of to public, 
Rolce 2;. J h r A a m .  158; power of 
municipal corporation to condemn 
dwellings fo r  street  purpobes, 
Mo~clft Olirc c. Cotcalr, 259 : prop- 
e r ty  of cemetery uubject to assess- 
ment for  public improrcments,  Ccm- 
e t w y  Asso. 7,. Rtrleiyli, 309. 

Stri1;es-Contempt in riolating order 
restraiuing iolence a t  >trike, Erwin 
Jfills L'. l ' c x t ~ l e  Trorliers 17nzon, 
107. 

"Structnre"-Radio tower is. T a t s o n  
Indust i  I (  Y 1.. S l ~ n ~ r .  203. 

Snbrogation Agreemrnt-Breach of by 
in s l~ red  preclude< reco\ ery  on col- 
lision pol~cy,  Hill( 11 t .  111s. Co., 544. 

Snl~scribing Witness-Teitimony t h a t  
he did not sign paper writ ing in 
presence of teqtator not conclusive, 
I?! r e  TT7t71 of Ellzs, 27. 

Sudden Enlergrney-Mills r. Waters, 
424. 

Summary Ejectment-Appeol from 
judgment of Superior Court tlismiss- 
ing snmmary ejectment for  ~ v a n t  cxf 
jurisdiction of ju\tice of pence dis- 
niiised fo r  failure of record to con- 
t :~ in  a f i d a ~  i t ,  -Lll( 11 1. All( 11, 5.54. 

Summon-See I'rocez,c. 
Superior ('ourts-See Conrt.. 
S ~ i l ~ e r v i w r y  Power - Of Supreme 

Court. 4 ~ y c  u. -411yc. .X6: forfeiture 
c1;iucc ill will will not be :lllowed to 
oust super\  isory p o ~  e r  of courts, 
Ryan L-. l'rtrst Co., 5%. 

Supreme ('oiirt - Where Supreme 
Court  is  eTrnly divided in opinion 
judgment i s  affirmed without hecom- 
ing a precetlent. CAesso?~ v. Combs, 
123: does not make lam, Ellzott a. 
Elliott, 1-3 ; will take  notice of 
fa ta l  defect of parties ('x n ~ r r o  
nfottc, Dal'e County v. Mato., 179; 
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supervisory power of, Ange v. Ange, 
506. 

S u r e t y s h i p S e e  Principal and Surety. 
Survivorship-In building and loan 

deposit, Hall v. Hall, 711. 
Suspended Judgments and Execn- 

tions-S. v. Simmington, 612. 
Tacking Possession-Person acquiring 

title by adrerse possession through 
tacliing possession of ancestor be- 
comes new propositus, Brite v. 
Lunch, 182 : right to tack possession, 
Williams c. Robertson, 475 ; Battle 
c. Battle, 499. 

Taft-Hartley Act-Does not preclude 
State courts from restraining acts 
of violence a t  strike, Erlvin Mills v. 
Textile Wovkers Gnion, 107. 

Taxation-Whether particular dis- 
bursement of tax moneys is author- 
ized by statute not subject of opin- 
ion evidence. Horner v. Chamber of 
Con~merce, 77 : consolidation of spe- 
cial t a r  school district, School Dis- 
tlict Committee v. Board of Edu- 
cation, 212 ; assessments for public 
improvements, Ballard c. Charlotte, 
484; authority of municipality to 
use funds to eliminate grade cross- 
ings, Austin a. Shalc, 722 ; bond 
election held valid, Ti7rrnn 2;. Iiure 
Beach, 292 ; cemetery property 
exempt from taxation is not esempt 
from assessment for public improve- 
ments, Cemetery -4580. v. Raleigh, 
509; construction of taxing statutes, 
Watson Industries v. Shazc. 203 ; 
time taxes are "assessed," Holt c. 
May, 46;  payment for estension of 
city water service not current ex- 
penses of mill company for purpose 
of deduction from income tax, but 
property donated to education may 
be deducted a t  value a t  time of do- 
nation. Mills Co. v. Sham. 14;  sales 
and excise taxes on radio towers 
and recordings, Watson Industries 
v.  Shaw, 203; payment of less than 
amount due through error does not 
discharge debt, Puckett c. Sellars, 
26-1; city may not give funds to its 
chamber of commerce, Homer 2;. 

Chantber of Cmnwrce, 77;  fore- 
closure of certiflcates and liens. 

Boone v. Sparrow, 396; purchase of 
a r t  by State Art Society, Art So- 
cict!! r .  Bridges, 125. 

Tnsi Driver-Claim for compensation 
under M70rkmen's Compensation 
Act, Thomascm v. Cab Co., 602. 

Teachers-Discharge of, Bourd of 
Education c. Dickson, 359. 

l 'rnants in Common-Partition, see 
Partition : adverse possession by, 
Ti7illianzs v. ~?obertson, 478; Battle 
v. Battle, 499. 

Theory of Trial-In r e  Tt7ill of Me- 
Gouwn, 404; In r e  Housing duthov- 
ity, 463. 

Third Party Beneficiary-May sue on 
contract, Cain v. Cwbett. 33. 

Third Person Tort-Feasor-Action by 
employee or his representative 
agninst, Poindcxter v. Motor Lines, 
"6. 

Threats-Threat held too remote to 
have probatire force in arson prose- 
cuticn. S. v. Ycedhanz, 535. 

Three Lane Hil:hmay-Evidence held 
to show negligence of defendant in 
invading traffic lane reserved es-  
clurirely for vehicles traveling in 
opposite c l i r ~  tion, Clr ildress v. Mo- 
tor Lines, 5251. 

Tobacco-Where full penalty is not 
deducted, warehouseman later pny- 
ing same may recover from grower, 
Puclc('tt 1.. Sellars, 264: board of 
trade may not require buyers to 
participate in fifth sale, Board of 
Trfldc c. Tobtrcco Co., 737. 

Tort-Feasors-Joinder of for contri- 
hution, Snuder v. Oil Co., 119; ac- 
tion by employee or his legal repre- 
sentative against third person tort- 
feasor, Poi~d~-xtc?-  e. Motor Lines, 
286. 

Torts-Liability of partners for tort 
c.ommitted by one of them, Johnson 
v. Gill, 40: lirtbility of municipality 
for, Rice v. Lumbevton, 227 : Mint? 
v. Murpky, 304 ; action by employee 
or his legal reprehentatire against 
third person tort-feasor, Poindexter 
I.. Motor Lints, 286; transitory ac- 
tion in tort ;:overned by lex loci, 
Childwss v. llfotor Lines, 522 ; Hill 
I.. Freight Carriers Corp., 705: 
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joinder of tort-feasors for  contribu- 
tion, Snllder v.  Oil Co., 119. 

Towns-See Municipal Corporations. 
Tractor-Farm tractor is  not nnto- 

mobile within coverage of policy. 
Jernigan v. Ins .  Co., 334. 

"Tradew-As used in arson s t a t n t ~ .  
S. v.  Czithrell, 173. 

Transactions-Competency of trans- 
actions o r  communications with 
decedent, sa?iderson u. Pazd, 56. 

Transcriptions-So sales t ax  on re- 
broadcasting recorded progrnma, 
Watson Iwdustries v.  Slialr, 203. 

Transmittable Estate--Trust Co. 1'. 

Schneider, 446. 
Tree--Damage to house ill felling, 

Hodge u. McGuire. 132. 
Trespaus-Florist taking flowers f rom 

grave liable for  trespass, Mat t i ie~cs  
2. Forrest ,  281 ; trespass where  orig- 
inal  entry was  lawful, S. r .  Good- 
s o n ,  177. 

Trespass to  T r y  Title-TTilsoll e. 
Chandler, 373 ; Williams c. Robert- 
son, 478. 

Trial-Trial of particular actions see 
particular titles of ac t ions ;  t r ia l  of 
criminal prosecutions, see Criminal 
Law and particular title> of cr imes;  
continuance, Todd v. Snwthcrs,  123; 
expression of opiriion by court du r -  
ing progress of tr ial ,  111 re  I17ill of 
Uartlet t ,  480; province of court and  
jury, Na~idcrson z;. Paul .  33: S .  2.. 
Harpcr-, 6 2 ;  S. 1'. Harper ,  67:  
Gainey u. R. R., 114;  I11  rc  Will of 
Bartlet t .  -189; d d c o r  2.. I m t i t t .  391: 
questions of law and of fact. I n  re  
Housing .4uthority, 463 ; Erickson 
c. Starl ing,  643; motion to nonsuit 
milst be renewed, Spri?/lilc r. Rclds- 
villc, 140 : nonsuit, Guircey c.  R. I<., 
114;  UcDouuld v. JlcCruntntr?~. 560: 
Rice o. Lzonbcrton. 227: I17illian?s 
zr. Robertso~r,  478; Rollatcr r. Hnn- 
cock, 110 : directed verdict, 31 c- 
Prackcti I . .  Clark, 186 ; Co~nnwrciul 
Aolvcnts I.. Johnson, 237; instruca- 
tions to jnry, Bar t le t t  2. Hopkin,?, 
165 : Ho~rmrd  1.. Carnuzti. 289 ; Chil- 
drcus 1.. .llotor Lines, 522; Bat t le  v. 
Battlc, 499: issues, I?? re Horcsing 
dutl tori t!~,  463: ~ e r d i c t  held not in- 

co~isistent.  Bdzcvcrds u. Motor Go., 
269 : newly discovered evidence, 
LUIHIII  r. Lorbachcr, 728; motions 
to set  auiile verdict, E d x a r d s  1'. 

Ifofor Po.. 269; Lnnani z;. Lot-  
bachet-, 728. 

T r ip  Lease Agreement-Of truck in 
in ters ta te  commerce, Eclcurd 1.. 

john sot^, 538; Hil l  1;. Freight  Car- 
r iers Corp., 705. 

Trover and  C'o~~versioil-Sephew nu- 
ing moiley placed in his t-afelieeping 
I)y unclt' with direction tha t  nepiiem 
use wnle  npon nncle's death  11cld 
not guilty of fraudnlent c o i ~ v e r ~ i o n .  
Crolc c. JirC1ulle)e, 380; s : ~ l e m a n  
fail ing to account for  collections is 
guilty of conversion, E'mancc Co. 
z;. Holdi r. 96. 

Tinst\-Action against  trustees for  
i71:~1:1tlmi~iistr,ltim, E r i ~ l ~ ~ o 1 1  C. Sta r -  
l o ~ g ,  643. 

1'11tlne Infinence - Competency of 
grantee to testify a s  to transactions 
n i t h  dec~ea-ed grantor ill a t tacking 
deed tor ,  Sumderso~l 1.. Paul,  56. 

Unernployn~rnt Comprnsatioi~ - EIIL- 
plo!/mtt~ t Sf curittj ('om. z;. Rmitli, 
104. 

Union Schools-Iirecgc r v. D ~ U I I I -  
mow(!, 8. 

C tlions-C'ontempt in I iolating order 
re-trnining violeuce a t  \trike, E I  - 
trite dlrlls 1'.  2'( zt t le  Workers CII io~r ,  
107. 

United States-Taft-Hartley Act does 
not preclude S ta t e  courts from re- 
straining ac ts  of violence a t  strike, 
Erwi~e JI111s u. Tcxtile IVo,kers 
L rtio~e, 107. 

ITnirersity-Court has  j u r i sd i c t io~~  to 
provide tha t  iinclaimed funds  be re- 
turned to surety upon surety's pay- 
ment into court  total  liability a s  
~11owt  by clerk's records, -no 
escheat, Halraon z;. I'a)zdlc, 632. 

Use Tns-l)efined, Tl'ataott Indust r ies  
7.. Sliulr, 203 

"Used"-As employed in arson s ta t -  
ute. 8. '. Cuthrcll, 173. 

T 'wr~-When claim fo r  penalty may 
be set n p  a s  counterclaim, F1nanc.c 
Po. L.. 1Ioldc1~. 9G. 



786 WORD AND PHRASE INDEX. [235 
- 
Utilities Commission-Utilities Com- 

mission v. Fleming, 660; Utilities 
Commission v. R. R., 273. 

Vendor and Purchaser-Purchaser un- 
der par01 agreement to convey may 
not assert betterments a s  against 
vendor's grantee under registered 
deed, Haas v. Smith, 341 ; abandon- 
ment of contract, Scott v. Jordan, 
244 ; specific performance, Dilling- 
ham v. Kligern~an, 295. 

Venue--Teer Co. v. Hitchcock, 741. 
Verdict-Form and requisites of spe- 

cial verdict, S. v. Harper, 62;  8, v. 
Harper, 67;  may not he directed in 
favor of party who has hurden of 
proof, NllcCracken v. Clark. 186; 
jury may be instructed to answer 
verdict as  directed if they believe 
all the evidence, Cotnnzercial Sol- 
vents v. Johnsotl, 237; court must 
accept consistent verdict, Edwards 
o. Motor Go., 269 ; in this action for 
negligence held not inconsistent, 
Edwards v. Yotor Co., 269: Adcox 
2j .  Austin, 591; held not too indef- 
mite to support judgment, S. 2;. 

Bryant, 420; part of verdict not 
supported by charge is regarded as  
surplusage. S. v. UurpAu, 303; court 
may require jury to clarify verdict, 
AS'. v. Sears, 623; held for petty lar- 
ceny and a misdemeanor. S. 9. Wil- 
lianzs, 429; motion to set aside for 
inadequate award, Lamnz c. LOT- 
bacher, 728; motion to set nside 
verdict a s  matter of discretion, 
Edwards v. Motor Co., 269. 

Vested Estate-Trust Co. o. Schnei- 
der, 446. 

Waiver-Of venue, Tcer Co. c. Hitch- 
cock Gorp., 741; is  intentional re- 
linquishment of known right, Holt 
c. Ma?], 46. 

Warehousemen-In sale of tobacco, 
where full penalty is not deducted, 
warehouseman later paying same 
may recover from grower, Putlictt 
v. Scllni-s, 264. 

Warrant-See Indictment and War- 
rant. 

Warranty - Covenant of in deed, 
Sprinkle v. Reidsoillc, 140 ; Shzc- 
ford v. Phillips, 387. 

Water Storage Tank-Rights of prop- 
erty owners in residential develop- 
ment in condemnation of land by 
city for, R a l ~ i g l ~  v. Edwards, 671. 

Water Systems - Statute limiting 
amount to he spent for water and 
sewer systems for school without 
rote l~c2d un~:onstitutional as  local 
act relating to health, Lamb v. 
Board of Education, 377. 

Water Works-Sum paid by corpora- 
tion for extension of municipal 
water and sewer lines not deductible 
ns current operating expense, Vills 
Co. c. Nhnw, Contr. of Rcvcnlte, 14. 

7V:lters nud Water Courses-Saviga- 
I~le  waters. D~vclopntcnt Co. v. Par- 
i l i c  lc. 689; rights of riparian own- 
ers aloilg nar  gnhle waters, Caithcr 
I , .  Hosplial. $31; grant for lands 
~ i n d r r  navigable waters ineffective, 
Pnrlxr  c. TT'hitc, 689. 

Whiskey-See Intoxicating Liquor. 
V'ilkes County ('ow-Willies County 

11ot trlliell on1 of corerage of act 
11rerl11tling general county courts, 
1 rc. Hirkc ,-so),, 716. 

Wills-Failure ?f father to provide 
for minor chililren in will not basis 
of action against his estate, Elliott 
I.. Elliott, 133 qtinntuin ineruit for 
services rendel-ed deceased. Jo t~es  I.. 
Joncs, 390 : holographic will, Pounds 
u.  Litalicr, 746 ; probate, I r i  re Will 
of Ellis, 27: caveat, In re Will of 
Bllis. 27: Farthing c. Farthing, 634; 
I i r  rc 1i7ilZ of lfcGowan, 404 ; In  r r  
Will of Rortlt it. 4S0 ; general rules 
of constructioi of wills, Mangtc~n c. 
Il'ilsolr. 353 : Trust Co. 2;. Bchneidcr, 
4 $6 : Ra~ili  1.. Phillips, 494 : con- 
struction of codicils. ,Iriustrong 2;. 

.-lrviz.rt~ o11[/, 733: p r e  s u n~ p t i o 11 
against partial intestacy, A,-nzstroug 
2.. Arwislt-ojlq. 733 : transmittable 
estate. Trust Co.  7.. Bchncidcr, 416; 
vcluted and contingent interests and 
tlvfeasible few. Trwst Co. o. 
Sc*l~ncidcr, 446 restraii~t on aliena- 
tion. -1ftlnqrtnl I-. Wilson. 353; desig- 
nation of hei~eficiaries. Bank v. 
Phillips, 494; gift to a class, Trust 
Co. c. Schneidcr, 446; designation 
of amount or share, Bartk v. Phil- 
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lips, 494 ; Armstrong v. Srmstrong,  
733; residuary clause, Bank v. Phil- 
lips, 404; actions to construe wills, 
Trust  Co. v. Schneider, 446; Farllt- 
ing v. Farthing, 634; forfeiture 
clauses, Ryan v. Trust  Co., 585. 

Wires-Negligence in failing to turn 
off current after notice of broken 
electric wire, Rice c. Lumberton, 
227 ; intervening negligence of der- 
rick operator in coming in contact 
with wire, dfintz v. Jfurplzy, 304. 

Withdrawal of Dedication-Roux 9;. 

Durham, 158. 
Witnesses-Competency of transac- 

tions or communications with dece- 
dent, Sanderson v. Paul, 56; ques- 
tioning of witnesses by court a s  
expression of opinion, S .  v. Birch- 
field, 410; I n  re  Wi l l  o f  Bartlet t ,  
489 ; ordering defendant's father 
into custody in presence of jury 
upon father's repeated demand for 
continuance held prejudicial, S. v. 
Wags ta f f ,  69 ; whether particular 
disbursement of tax moneys is au- 
thorized by statute not subject of 
opinion evidence, H o m e r  v. Charn- 

bcr o f  Commerce, 77;  character 
witness may rolnntarily esplain his 
testimony, S .  2;. Mills, 226; solicitor 
may not attack defendant's charac- 
ter when he does not go upon stand 
or put character in evidence, S. c. 
McLamb. 231; handwriting expert, 
In  re Wi l l  o f  McGouvn, 404 ; while 
esistence of silicosis must be estab- 
lished by medical experts, disabil- 
ity therefrom mag be proved by 
non-expert testimony, Singleton c. 
Mica Co., 315; party bound by own 
evidence, Sowers v. Marleu, 607; in 
prosecution for incest testimony of 
prosecutrix need not be corrobo- 
rated, S. v. Wood ,  636. 

Workmeii's Compensation Act-See 
Master and Servant. 

Works of Art-Purchase of works of 
a r t  by State Art Commission, ,4rt 
Societjj v. Bridges, 125. 

Zoning Ordinances-Interlocutory or- 
der allowing owners to intervene as  
plaintiffs in action to enforce zoning 
ordinance held not appealable, 
Shelby 2.'. Luckey, 343. 
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ABATEMENT AND REVIVAL 

(j 5 W . Abatement fo r  Pendency of Prior  Action i n  General. 
The pendency of a n  action in a court of competent jurisdiction abates a sub- 

sequent action between the same parties for the same, either in the same 
court or in another court of the State having like jwrisdiction. Cameron v. 
Cameron, 82. 

Ij 0. Identity of Actions fo r  Purpose of Abatement. 
Where the same plaintiff brings both actions against the same defendant, or 

where the parties are  reversed in the second action but the plaintiff in the 
second action as  defendant in the first actually pleads a counterclaim, the test 
for determining the identity of the actions for the purpose of abatement is 
whether there is a substantial identity as  to parties, subject matter, issues 
involved, and relief demanded. Camwon  v. Cameron, 132. 

Where the parties in a second action appear in reverse order and plaintiff' 
in the second action as  defendant in the first does not plead a counterclaim, the 
first action will not abate the second even though plaintiff in the second action 
could obtain the same relief by counterclaim in the prior action unless judg- 
ment in the prior action would necessarily adjudicate tke matters raised in the 
second and operate as  a bar to it. Ibid.  

Action by wife for divorce from bed and board on ground of abandonment 
abates husband's subsequent action for divorce on ground of separation. Ibid.  

The test of identity of actions for the purpose of EL plea in abatement is 
whether judgment in the prior action would support a plea of ves judicata in 
the second. St .  Dennis v. Thomas,  391. 

An action to recover damages for deceit in the sale c~f certain real property 
and to restrain defendants from negotiating, transferring or pledging the note 
executed for the balance of the purchase price, held not to support a plea in 
abatement in a subsequent action by the grantors and trustee to recover on the 
note for the balance of the purchase price rind foreclose the deed of trust secur- 
ing it, since judgment in the prior action would not constitute re8 judicata in 
the second. Ibid. 

ADMINISTRATIVE LAW. 

(j 5. Exclusiveness of Statutory Remedy. 
Failure to follow statutory procedure does not preclude party from indepead- 

ently attacking action of board when such action is void Ballard v. Clrarlotte, 
484. 

ADVERSE POSSESSION. 

§ 3. Hostile Character of Possession in General. 
The owner of a lot invested her daughter and son-in-ltlw with possession and 

thereafter attempted to convey the lot to them by deed which, through error, 
failed to include the lot in its description. Held: The daughter's and son-in- 
law's possession of the loezts in the character of owners is adverse to the 
grantor and to all others. Bat t le  v. Battlt7, 499. 

8 4a. Hostile Character of Possession-Tenants in  Common. 
Tenants in common hold adrersely to each other when they go into possession 

of their respective tracts under a parol partition, but must so hold adversely 
for twenty years in order to ripen title. Duckett v. Harrison, 145. 
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ADVERSE POSSESSION-Continited. 

A par01 partition comes within the statute of frauds, G.S. 22-2, and in order 
to acquire title thereunder a tenant in common must show adverse possession 
thereunder for twenty years. Williams v. Robertson, 478. 

The possession of one tenant in common is in law the possession of all his 
cotenants unless there has been an actual ouster or a sole adverse possession 
for twenty years, and adverse possession by a tenant in common, even under 
color of title, cannot ripen title in a shorter period as  against the cotenants. 
I b i d .  

But adverse possession of daughter against mother, continued for more than 
twenty years after mother's death. ripens title in daughter even though daugh- 
ter was tenant in common as  heir of mother. Rattle v. Battle, 499. 

9 4d. Hostile Character of Possession-Landlord and Tenant. 
The possession of the tenant is deemed the possession of the landlord until 

twenty years after the termination of the tenancy. Williams z;. Robertson, 478. 

5 4 Hostile Character of Possession-Life Tenants and Remaindermen. 
The statute of limitations cannot begin to run against remaindermen until 

the death of the life tenant. Sprinkle v. Reidsville, 140. 

9 4k. Hostile Character of Possession-Parent and Child. 
Evidence tencling to show that  shortly after a father purchased a tract of 

land he divided it  by a well defined boundary and put one of his sons in posses- 
sion of one of the divisions, and that such son for a period of more than twenty 
years thereafter maintained exclusive dominion over the land in the character 
of owner. occupying i t  as  a separate home for himself and family, cultivating 
it, received the rents therefrom, and listing and paoing tases thereon, is held 
sufficient to be submitted to the jury on the question of the son's acquisition of 
title by adverse possession 2nd to overrule motion to nonsuit on the part of the 
heirs of another son upon their contention supported by evidence that the first 
son's possession was permissive. C.S. 1-40. Chanthers ?;. Chambers. 749. 

9 7. Tacking Possession. 
Where father and son hold land successively, but title by adverse possession 

has not ripened in the father a t  the time of his death, the son's possession is 
not tacked to that  of the father so as  to ripen title in the father, but would 
serve only to vest title in the son as  a new propositus from xi-llom descent mould 
be traced. Brite v. Lynch, 182. 

Several successive possessions may be tacked for the purpose of showing a 
continuous adverse possession where there is pririty of estate or connection of 
title between the several occupants. Williams v. Robertson, 478. 

Daughter who is tenant in common as  heir of mother may not tack adverse 
possession against her mother to her adverse possession against her cotenants. 
Battle v. Battle, 499. 

9 Qa. What  Constitutes Color of Title. 
A commissioner's deed to the purchaser pursuant to decree of foreclosure of 

a deed of trust is color of title notwithstanding later adjudication that  the 
foreclosure decree was defectire because the trustee had not been made a party 
to the suit, and where the grantee in the commissioner's deed enters thereunder 
upon the land in good faith and holds same openly, adversely and continuously 
for more than seven years, title Tests in him by adrerse possession. G.S. 1-38. 
Trztst Co. v.  Parker, 326. 
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ADVERSE POSSESSION-Contintccd, 

A paper writing which on its face professes to pass t.itle to land but fails to 
do so because of want of title in the grantor or defect in the mode of convey- 
ance, is color of title, and possession thereunder for seven years will ripen title 
in the grantee provided grantee's entry thereunder is made in good faith and 
he holds same openly, notoriously and adversely for the required period. Ibid. 

8 9c. Color of Titl-Fitting Description to Land. 
A party claiming under color of title must fit the clescription in the deed 

under which he claims to the land in controversy in sclme manner sanctioned 
by law. Williams 2;. Robertson, 478. 

9 Od. Necessity Tha t  Paper  Constituting Color B e  Introduced i n  Evidence. 
Where a party claims under color of title of a n  asserted will, but does not 

show that  the paper was ever probated and does not offer it  in evidence, the 
trial court correctly declines to submit a n  issue a s  to adverse possession on the 
part of such party under color of title. Chambers v. Cliambers, 749. 

§ 1%. Disabilities. 
Where the statute of limitations has begun to run against the ancestor, upon 

the ancestor's death, the statute continues to run against the ancestor's children 
notwithstanding that they a re  minors. Battle v. Battle, 499. 

Where a person is non compos mentis a t  the time the statute of limitations 
begins to run against him, his interest cannot be barred during his diability. 
Ibid. 

§ 18. Competency and  Relevancy of Evidence. 
Upon claim of title by adverse possession i t  is competent for claimant to 

introduce evidence tending to show that  he had used the land for the only pur- 
pose of which i t  was susceptible, and also tax abstracts showing that  he had 
listed and paid taxes on the land Trust Co. v. Parker. 326. 

Upon claim of adverse possession under color of a com~nissioner's deed, claim- 
a n t  may introduce opinion evidence a s  to the value of l m d  a t  the time of sale 
for the purpose of showing that  his entry under the deed was in good faith. 
Ibid. 

Where defendant, in a n  action for trespass, pleads adverse possession of a 
tract of land, but the allegations of the boundaries of such tract do not cover 
the land in dispute, defendant is not entitled to introduce evidence of adverse 
possession of the land in dispute, since such evidence is not predicated upon 
allegation. Wilson 2;. Chandler, 373. 

AGRICULTURE. 

§ 9. Marketing Associations--Power t o  Control and  Regulate. 
Tobacco Board of Trade cannot require buyers to participate in flfth sale. 

Board of Trade v. Tobacco Co., 737. 

8 16. Penalties fo r  Production i n  Excess of Quota. 
I n  construing 7 USCA sec. 1314 in the light of the evils sought to be elimi- 

nated, the remedies intended to be applied, and the objective to be attained, 
it is held that  its provision that  a warehouseman, in paying the producer for 
tobacco, "may" deduct the penalty assessed for  production of tobacco in excess 
of the quota allotted to the producer's farm, means "shall," and imposes the 
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imperative duty on the warehouseman to deduct, in every instance, the penalty 
imposed. Puckett  v. Sellars, 264. 

And where through error warehouseman fails to deduct full penalty he may. 
upon paying same, recover from grower. Ibid. 

APPEAL AND ERROR. 

5 2. Judgments  and  Orders Appealable. 
An appeal does not lie to the Supreme Court from a n  interlocutory order of 

the Superior Court unless such order deprives the appellant of a substantial 
right which he might lose if the order is not reviewed before final judgment. 
G.S. 1-277. Shelby v. Lackey ,  343. 

In  a n  action by a municipality to enforce a zoning ordinance, order of the 
court permitting certain property owners to become parties plaintiff and to 
adopt the complaint theretofore filed by the municipality, upon allegations that 
the value of their property would be impaired if the zoning ordinance were not 
upheld, does not deprive defendants of any substantial right and defendants' 
appeal therefrom is dismissed, the making of additional parties plaintiff being 
ordinarily within the discretion of the trial judge. G.S. 1-163. Ibid. 

A decision upon a written demurrer is appealable by either party. Ericksofz 
v. Starling,  643. 

An appeal lies from the granting of a motion for judgment on the pleadings, 
but if the motion is refused movant must note exception, proceed with the trial, 
and have the matter reviewed on appeal from final judgment. Ibid. 

5 3. Part ies  W h o  May Appeal. 
Where appellant is not party aggriered, Supreme Court may nevertheless 

determine the appeal in its supervisory power where property rights a r e  
affected. 4 n g e  v .  Ange, 506. Corrected, Ange v. Ange, 763. 

5 6c ( 1 ) .  Necessity for, Form and Sufficiency of Objections and  Exceptions 
i n  General. 

Review is limited to those questions presented by appropriate exceptions duly 
taken and preserved. Sprinkle v. Reidsville, 140 ; Jones u. Jones, 390. 

The Supreme Court will take notice e x  mero mo tu  of a fatal defect of party 
plaintiff. Dare County v. Muter,  179. 

Questions not supported by a n  assignment of error will not be considered. 
Shuford v. Phillips, 387. 

An assignment of error, based on a general exception to the order of con- 
firmation, that the court confirmed the report of commissioners in partition 
notwithstanding that  the commissioners failed to follow directions in the judg- 
ment for partition, i s  held ineffectual as  a broadside exception in failing to  
point out in what particulars the commissioners failed to follow the judgment, 
and presents a t  most whether error of law appears on the face of the record. 
Thompson u. Thompson, 416. 

An assignment of error to judgment confirming report of commissioners in 
partition proceedings on the ground that  the delay of the commissioners in 
bringing in the report resulted in prejudice to the rights of appellant, is  held 
ineffectual as  a broadside exception in failing to point out in what particular 
the delay resulted in injury. Ibid.  
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APPEAL AND ERROR-Continu8?d. 

8 6c (2). Exception t o  Judgment  o r  to  Signing of Judgment. 
An exception to the signing of the judgment does not bring up for review the 

findings of fact or the evidence upon which they a re  based, but only whether 
error appears on the face of the record. Bprinlcle v. Reiisville, 140. 

An exception to the signing of a n  order is insufficient to bring up for review 
the findings of fact upon which the order is predicated, and the order will be 
upheld when i t  is supported by the findings. Childress v. Motor Lines, 522. 

An assignment of error to the signing of the judgment presents the sole ques- 
tion of whether the facts agreed support the judgment rendered. Development 
Co. v. Parmele, 689 ; Hall, I n  re, 697 ; Bond v. Bond, 754. 

Where there is no case on appeal or case agreed, review is limited to excep- 
tions presented by the record proper and the judgment must be affirmed if i t  is 
supported by the flndings of fact. Hal l  v. Hall, 711. 

fj 6 c  (8). Sufficiency of Objections and Exceptions to  Findings of Fact.  
The sufficiency of the evidence to support the court's findings of fact is not 

presented when there a re  no exceptions to any of the findings. Sprinkle v. 
Reidsville, 140. 

8 6c (3) .  Objections a n d  Exceptions t o  Charge. 
An exception to the charge on the ground that it  failed to comply with G.S. 

1-180, without specifying and pointing out in what particular the charge was 
deficient, is ineffectual a s  a broadside exception. Hodgcs v. Malone & Co., 612. 

8 6c (6) .  Necessity Tha t  Misstatement of Evidence or  Contentions Be 
Brought t o  Trial Court's Attention. 

Misstatement of the contentions of a party must be brought to the trial 
court's attention before the case is finally given to the jury so that  i t  may be 
corrected. I n  r e  Will of McOoujan, 404. 

While ordinarily a misstatement of a fact in evidence must be called to the 
trial court's attention in apt  time, where the misstatement is of material fact 
not shown in evidence it  constitutes reversible error. Supplu Co. ,u. Roxzell, 
631. 

8 7. Necessity of Motion t o  Nonsuit and Renewal t o  Present Sufficiency of 
Evidence. 

Where motion for nonsuit is not made a t  the close of plaintiff's evidence nor 
renewed a t  the close of all the evidence, the question of the sufficiency of the 
evidence to be submitted to the jury is not presented. Jones v. Jones, 390. 

Q 8. Theory of Trial i n  Lower Court. 
.4n appeal will be determined in accordance with theory of trial in the lower 

court. I n  r e  Will of McOoman, 404. 
Where, in the trial, the contentions and exceptions of the parties relate solely 

to the form of the issue to be submitted to the jury, appl3llant may not contend 
on appeal that  the matter involved a question of fact determinable by the judge 
alone and that  the submission of any issue to the jury was error, since the 
appeal must follow the theory of trial in the lower court. I n  r e  Housing 
Authoritu, 463. 

Q 10% Necessity fo r  Case on  Appeal. 
A "case on appeal" or a "case agreed" is the sole statutory method of vesting 

the Supreme Court with jurisdiction to review exceptions which point out 
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errors occurring during the progress of a trial in which oral testimony is 
offered or which challenge the sufficiency of the evidence to support the facts 
found by the trial court, and unless so presented such exceptions are  mere 
surplusage and a re  without force and effect and must be treated as  a nullity. 
Hall v. Hall, 711. 

§ 10e. Settlement of Case o n  Appeal. 
The trial court is without power to settle the case on appeal without notice 

to the adverse party or after the record has been certified to the Supreme Court. 
Ha21 v. Hall, 711. 

The trial court has no power to settle the case on appeal until and unless 
there is a disagreement of counsel. G.S. 1-283. Ibid. 

Where oral evidence has been offered, the trial court is without power to 
settle the case on appeal by an anticipatory order. Ibid. 

1% Certiorari t o  Correct o r  Amplify Record. 
Certiorari will not lie to bring up  matter which was not a part  of the record 

when i t  was certified to the Supreme Court. Hall 2;. Hall, 711. 

§ 14. Powers of and Proceedings i n  Lower Court After Appeal. 
An appeal from order of the court refusing defendant's motion to strike 

plaintiE's reply in a n  action to recover possession of realty does not preclude 
a Superior Court judge from thereafter granting plaintiff's motion for a n  
increase in the defense bond. Scott v. Jordan, 244. 

§ 19. Necessary P a r t s  of Record. 
Appeal from judgment of the Superior Court dismissing action in sun~mary 

ejectment for want of jurisdiction in the justice of the peace \>-ill be dismissed 
in the Supreme Court when the record fails to contain summons, pleadings or 
affidavit required by G.S. 42-28. Allen u. Allen, 554. 

29. Abandonment of Exceptions and Assignments of Error  by Failing t o  
Discuss Same in Brief. 

An esception not discussed in appellant's brief and in support of which no 
authority is cited, will be deemed abandoned. Rule of Practice in the Supreme 
Court No. 28. Dillirzgltam u. Kligernzan, 298. 

Assignments of error not brought forward and argued in the brief mill be 
taken as  abandoned. ZIZ re Will of McCouran, 404 ; Thompso~ u. Thompson, 416. 

Exceptions and assignments of error not discussed in the brief and in support 
of which no argument or reason is stated are  deemed abandoned. TVilliar~zs 
v. Robertson, 478. 

Slb .  Dismissal for  Fai lure of Case on Appeal. 
Where there is no case on nppeal or case agreed, appellee's motion to dismiss 

must be allowed in respect to all exceptions and assignments of error other 
than those to the conclusions of law made on the facts found and to the judg- 
ment entered, but does not require a dismissal of the appeal, since appellants 
are  entitled to be heard on the exceptions presented by the record proper. Hall 
v. fTaZl, 711. 

8 31g. Dismissal fo r  Insufficiency of Record. 
Appeal from judgment of the Superior Court dismissing action in summary 

ejectment for want of jurisdiction in the justice of the peace will be dismissed 
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in  the Supreme Court when the record fails to contain summons, pleadings or 
affldavit required by G.S. 42-28. Allen v. Allen, 554. 

Q 37. Matters Reviewable. 
Discretionary refusal of motion for continuance not reviewable in  absence of 

showing of abuse. Todd v. Smathers, 123. 
Refusal to set asicle verdict for inadequate award not reviewable in absence 

of abuse of discretion. Lamm v. Lorbacher, 728. 
Error  in the refusal of defendants' motion for judgment on the pleadings 

invalidates all subsequent proceedings in the trial court. Credit Gorp v. Saun- 
ders, 369. 

Q 38. Presumptions and Burden of Showing Error. 
Where the Supreme Court is evenly divided in opinion, one Justice not sitting, 

the judgment of the lower court will be affirmed without becoming a precedent. 
Chesson v. Combs, 123. 

The burden is upon appellant not only to show error b i ~ t  also that the alleged 
error was prejudicial. Hodges v. Malone & Co., 512; Garland v. Penegar, 517. 

Q 39a. Harmless and  Prejudicial E r r o r  i n  General. 
A new trial will not be awarded for error which is not prejudicial to some 

substantive right of appellant. Trust Co. v. Parker, 326; Hodges v. Malone 
& Co., 512. 

5 3 9 ~ .  E r r o r  Harmless Because Appellant Not Entitled t o  Relief o n  Any 
Aspect. 

Where plaintiff is entitled to the relief sought upon his original complaint 
irrespective of allegations contained in his amended complaint, the order of the 
trial court allowing the filing of the amended complaint cannot be prejudicial 
even though the amendment be beyond the discretionary power of the court 
to allow. Gaither v. Hospital, 431. 

5 39e. Harmless and Prejudicial E r r o r  in Admission or Exclusion of Evi- 
dence. 

An exception to certain testimony of a witness is lost when the witness 
thereafter gives virtually the same testimony without objection. Sprinkle v. 
Reidsville, 140. 

The admission of evidence over objection is rendered harmless when similar 
testimony is admitted without objection. I n  r e  Housing Authority, 463. 

§ 39f. Harmless and Prejudicial E r r o r  i n  Instructions Generally. 
An error in discussing law not pertinent to the case held cured under doctrine 

of invited error because of argument of counsel. I n  r e  Will of McGowan, 404. 
In a n  action for fraud in the sale of a n  automobile, error in the charge in 

failing to specifically instruct the jury that  the measure of damages is the 
dii'ference between the real value of the car a t  the time it  was purchased and 
the  value i t  would have had if i t  had been a s  represented, held not prejudicial 
in view of the fact that  the parties agreed a s  to the value of the car if i t  had 
been a s  represented, and the fact that  the rule for the measurement of damages 
was properly given in stating the contentions and was apparently fully under- 
stood by the jury. Garland v. Penegar, 517. 
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Where the admissions in the pleadings establish that defendant's agent was 
acting in the course of his employment a t  the time in question, any error in the 
charge on the issue of respondeat superior could not be prejudicial to defend- 
ant. Hodges v. Nalone & Co., 512. 

9 40d. Review of Findings of Fact.  
In  determining whether the findings of the trial court are  supported by eri- 

dence, and therefore binding, the Supreme Court will consider not only the 
facts in evidence favorable to the successful party, but also all  reasonable infer- 
ences which may be drawn in his favor from such facts. Horner v. Chanther 
o f  Commerce, 77. 

Where incompetent averments in affidavits a re  objected to and objection is 
overruled, i t  cannot be presumed that  court did not consider such averments in 
finding the facts, and cause will be remanded. Erwin  Xi l l s  v. Text i le  Workers  
Union, 107. 

Findings of fact by the trial judge, when authorized by law or consent of 
the parties, are  a s  conclusive a s  findings by the jury if there is any competent 
evidence to support them. Gafford v. Pltelps, 218; Thompson v. Thompson, 
416 ; Ryan v. Trus t  Go., 585. 

Findings of fact of the referee approved by the trial judge are  conclusive on 
appeal when supported by any competent evidence. Gaither 5. Hospital, 431 ; 
Murphu v. Smi th ,  455. 

5 40f. Review of Orders on  Motions t o  Strike. 
Refusal of motion to strike will be reversed when matter is clearly irrelevant 

and is prejudicial. Lambert v. Schell, 21. 
Refusal to strike evidentiary allegations which a re  germane to the inquiry 

ordinarily is not prejudicial, certainly where the proceeding presents questions 
of fact for the court rather than issues of fact for a jury. TT'oodp v. Barnct t ,  
73. 

The Supreme Court will not attempt to chart the cotme of the trial upon 
appeal from an order denying motion to strike, and will not disturb the order 
when i t  does not appear that  the allegations attacked are  not germane, cer- 
tainly when appellant can fully protect its rights by objections to the evidence 
and to the issues. Neal v. Greyhound Corp., 22.5. 

5 40i. Review of Judgments on  Motions t o  Nonsuit. 
Where testimony of a witness is excluded without proper predicate, and deci- 

sion of the question of competency of the testimony materially affects the cor- 
rectness of the judgment of nonsuit, the judgment mill be reversed. Sanderson 
v. Paul, 56. 

Where motion to nonsuit is not renewed a t  close of all  the evidence, the ques- 
tion of the sufficiency of the evidence is not presented for review. Sprinkle 
v. Reidsville, 140. 

5 48. Part ia l  o r  General New Trial. 
Where error committed in respect to some of the issues does not affect the 

verdict on other issues, a partial new trial will be ordered. Edwards v. Ed-  
wards,  93. 

Where error is  committed in respect to some of the issues, and i t  is apparent 
that  the rights of the parties may be more satisfactorily and properly adjndi- 
cated by a general new trial, i t  will be so ordered. S m i t h  u. Hezcett, 615. 
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Q 60. Remand. 
Where the trial court erroneously refuses defendant% motion for judgment 

on the pleadings, the cause will be remanded, and in the aiubsequent proceedings 
defendant may renew his motion, and plaintiff, if so ,2dvised, may move to 
amend, in which event defendant may withdraw his m(3tion for judgment on 
the pleadings and prosecute his counterclaim. Credit C'orp. v. Saunders, 369. 

Q Blc. Interpretation of Decisions of Supreme Court. 
Every opinion of the Supreme Court should be considered in the light of the 

facts of the case in which it  was delivered. Poindexter v. Motor Lines. 286. 

ARREST AND BAIL. 

Q 3. Criminal Liability f o r  Resisting Arrest. 
A warrant charging that  defendant "did resist arrest" neither charges the 

offense in  the language of G.S. 14-223 nor specifically setti forth the acts consti- 
tuting the offense created by the statute, and defendant's motion in the Su- 
preme Court in arrest of judgment is allowed. S. v. Ral~nor,  184. 

Q 5. Right  to Bail. 
Where a cause is remanded to the Superior Court foi: proper judgment be- 

cause the sentence for the felony of which defendants were convicted was ex- 
cessive, defendants a re  not entitled, as  a matter of right, to their release on 
bail for their appearance a t  the next term of Superior Court of the county. 
In. re F e r ~ u ~ o n ,  121. 

ARSON. 

Q 2. Structures Subject to Arson. 
A "building" within the meaning of the arson statute (G.S. 14-62) is a struc- 

ture which has arrived a t  such a stage of completion as  to be usable for some 
useful purpose. S. v. Cuthrell, 173. 

"Used" a s  employed in the arson statute (G.S. 14-62) means put to use in 
the occupation or business, and a single isolated instance may be sufficient. 
"Trade" as  used in the arson statute emtjraces any ordinary occupation or 
business. Ibid. 

Q 7. Sufficiency of Evidence and  Nonsuit. 
Circumstantial evidence of defendant's guilt of arson and murder held in- 

sufficient for jury. S. v. Needham, 555. 
The State's evidence tending to show that  defendant and deceased's wife had 

carried on illicit relations over a period of years, that  def12ndant was displeased 
when deceased and his wife moved to a place some distance from defendant's 
residence, and stated that a good way to get them to move would be to burn 
the house, but that  the statement was made some three or four years before 
the fire in question and that  deceased and his wife had thereafter twice moved, 
is held of little probative force on the question of the identity of defendant a s  
the incendiary of the house in which the parties last resided. Ibid. 

Evidence that oil mas found in the well and burned chips and paper found 
in the kitchen of the place in question, without any evidence tending to con- 
nect defendant therewith, is without probative force on the question of defend- 
ant 's identity as  the incendiary. Ibid. 
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Evidence of illicit relations between defendant and deceased's wife is with- 
ou t  probative force on the question of defendant's identity as  the incendiary 
of the fire in which deceased was burned to death when the evidence further 
shows that  though deceased knew of the relations between his wife and defend- 
ant ,  he and defendant nevertheless remained in harmonious and friendly rela- 
tions, and there is no evidence of a plan or scheme on the part of defendant to 
burn the house. Ibid.  

8 8. Instructions i n  Arson Prosecutions. 
In  a prosecution of defendant for willfully and feloniously procuring another 

to burn a building used in carrying on a trade, upon evidence permitting an 
inference that  the structure had not been completed or used in the trade a t  
the time of the fire, the court should submit to the jury the question of whether 
the structure had been completed within the meaning of the statute and 
whether it  had been put to use in the occupation or business for which it  was 
intended, and a n  instruction which assumes each of these facts must be held 
for  prejudicial error. S. v. Cuthrell ,  173. 

ASSAULT. 

5 8d. Elements of Assault With Deadly Weapon With Intent  t o  KfII. 
In  order to sustain conviction of defendant a s  a principal under G.S. 14-32, 

the State must prove that  defendant committed an assault and battery upon 
another with a deadly weapon, with intent to kill the victim of his violence, 
and did thus inflict on the person of his victim serious injury not resulting in 
death. S. v. Birchfield, 410. 

3 12. Relevancy and  Competency of Evidence. 
Evidence that some six weeks prior to the occasion in question one of defend- 

ants  shot a t  prosecuting witness, and that the prosecuting witness had all of 
defendants arrested on a charge of assault, i s  held competent for the purpose 
of showing intent and motive on the part of the defendants in making the later 
assault. S. v. Birchfield, 410. 

5 13. Sufficiency of Evidence and  Nonsuit. 
Held: The evidence is sufficient to  be submitted to the jury on the question 

of the father-in-law's guilt as  a principal in the first degree and the brothers-in- 
law's guilt as  principals in the second degree in a prosecution under G.S. 14-32. 
8. v. Birchfield, 410. 

5 14b. Instructions o n  Self-Defense. 
Evidence held to require submission of right of self-defense and defense of 

relatires. S. v. Goodson, 177. 

ATTORNEY AND CLIENT. 
9 10. Compensation. 

It is error for the court to  order corporate parties to  pay specified fees to 
their attorneys, the corporations being a t  liberty to contract in respect to this 
matter for themselves. Erickson v. Starl ing,  643. 
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§ 6e. Liability of Manufacturer a n d  Dealer fo r  Dangerous Defects With- 
ou t  Express Warranty. 

Evidence held insufficient to show that  accident was caused by negligence in 
the manufacture or installation of steering assembly. Harwood v. Genera2 
Motors Gorp., 88. 

§ 61. F r a u d  i n  Sale of Automobiles. 
Evidence tending to show that  the dealer represented the car to be in  good 

condition and that  i t  was a "new demonstrator" driven only a thousand miles, 
but that  in fact the car had been sold to a person who drove i t  eight thousand 
miles and then turned i t  back to the dealer, and tha t  it was not in good condi- 
tion, is  held sufficient to be submitted to the jury on the issue of actionable 
fraud and deceit in the sale of the car. Garland v. Penegar, 517. 

9 8a. Law of t h e  Road-Due Care and  Attention t o  Road i n  General. 
The driver of a vehicle is under duty to maintain a proper lookout and to 

see that  which he  ought to see. Adcox v. A.ustin, 591. 
The driver of a motor vehicle is under duty to maintain a proper lookout, to  

keep his vehicle under reasonable control, and not to  drive it a t  a n  unlawful 
speed. Sowers v. Marley, 607. 

8 Sd. Law of t h e  Road-Parking a n d  Park ing  Lights. 
Uncontradicted evidence tending to show that  the accident in suit occurred 

before the driver of defendant's truck had time to get out of the cab after the 
truck stopped because of motor failure does not show "a parking" within the 
meaning of G.S. 20-161 ( a ) ,  and further fails to show $1 violation of the pro- 
vision of the statute requiring the display of flares or warning signals around 
a disabled vehicle, since the statute contemplates that  the driver should have 
a reasonable time within which to display such signals. Morris v. Transport 
Co., 568. 

While a driver is not under duty to anticipate neghgence on the part  of 
others traveling the highway, i t  is his duty to anticipate the presence of others 
and haeards of the road, such a s  a disabled vehicle, and to keep his automobile 
under such control in the exercise of due care a s  to be able to stop within the 
range of his lights. Ibid. 

Negligence in parking truck on side of street a t  angle so that  its rear pro- 
truded into lane of traffic held, in automobile guest's actilm, insulated by negli- 
gence of driver in  hitting the parked vehicle. Clark u. Lambreth, 578. 

9 81. Law of the Road-Intersections. 
A driver on a servient highway before entering upon an intersection with a 

dominant highway is under duty to exercise due care to see that  such movement 
can be made in safety, and i t  is not sufficient for him I:O stop and look a t  a 
point too distant from the intersection to see oncoming traffic if from a nearer 
point before entering the intersection he can see whether traffic is approaching 
along the dominant highway, since his looking must be timely so that  his pre- 
caution may be effective. Norrisette v. Boone Co., 162. 

In a n  action involving a collision a t  a n  intersection upon conflicting evidence 
of the parties a s  to  which vehicle was first in  the intersection, it is error fo r  
the court to fail  to  explain the law as  to  the rights of the parties upon defend- 
ant's evidence that  he was first in the intersection, even though plaintiff's car  
approached from defendant's right. Howard v. Carnlan, 289. 
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3 9b. Condition of and  Defects i n  Vehicles-Lights. 
Testimony of witnesses that  no lights were burning upon a vehicle after i t  

had had a violent collision with another vehicle on the highway has no proba- 
tive force upon the question of whether such vehicle had lights burning a t  the 
time of the collision. Morris v. Transport Co., 568. 

3 1%. Speed i n  General. 
I t  is not only unlawful to operate a motor vehicle in excess of the statutory 

maximum, but i t  is also unlawful to operate a motor vehicle a t  a speed greater 
than  is reasonable and prudent under the existing conditions because of special 
hazards with respect to pedestrians or other traffic, even though less than the 
statutory maximuni. G.S. 20-141. Adcox v. Austi~t,  591; Sowers v. Marleu, 
607. 

5 13. Right  Side of Road and  Passing Vehicles Traveling i n  Opposite 
Direction. 

In  this collision between vehicles traveling in opposite direction on three lane 
highway evidence held sufficient for jury on question of defendant's negligence 
in invading traffic lane reserved exclusively for vehicles traveling in the oppo- 
s i te  direction. Childress v. Motor Lines, 522. 

3 18a. Actions-Pleading of Prior  Judgment  a s  B a r  t o  Action Based on  
Same Collision. 

A bus and a tractor truck were in a collision. I n  an action by the admin- 
istrator of a bus passenger against the bus company and the owner of the 
tractor truclr, upon allegations of concurring negligence on the part  of both 
defendants, consent judgment was entered that  plaintiff recover of both defend- 
an t s  a stipulated sum. In  a subsequent action by the bus company against the 
owner of the tractor truck to recover for damages to the bus, held defendant 
was entitled to set up the prior judgment a s  a bar, and plaintiff's demurrer 
and motion to strike s w h  defense were properly denied. Coacl~ Co. u. Stone, 
619. 

5 18b. Proximate Cause. 
Plaintiff's evidence to the effect that  he was driving forty-two miles per hour 

on a rainy, misty night, was blinded by the lights of an oncoming vehicle and 
did not see defendant's truck, which was stopped on the highway, until within 
fifteen or eighteen feet of the truck, is held to show a want of proximate cause 
between the failure of the truck to have lights burning on its rear and the 
accident in suit, even if i t  be conceded that  defendant's testimony that  he saw 
no lights is sufficient for the j u r ~  on the question of riolation of G.S. 20-129 ( a ) .  
Morris v. Transport Co., 568. 

3 18d. Intervening Negligence. 
Negligence in parking truclr a t  side of street so that its rear protruded into 

lane of traffic I~cld, in automobile guest's action, insulated by negligence of 
driver in hitting the parked vehicle. Clark v. Lambrcflr, 578. 

3 18g (2). Actions-Relevancy and Competency of Evidence i n  General. 
Testimony of spectator that, a t  time of accident, she esclaimed "that car hi t  

the truck" held competent. Adcoz u. Austirr, 592. 

3 1 8 g  (4).  Opinion Evidence a s  t o  Speed. 
Testimony of a witness that  she noticed defendant's car "was being driven 

k t "  held competent to explain her previous testimony that  she had given it 
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more than usual attention, and certainly was not prejudicial in view of her 
subsequent testimony estimating its speed. Adcox v. Austin, 591. 

8 18g ( 5 ) .  Physical Facts  a t  Scene of Collision. 
The physical facts a t  the scene of a collision a r e  competent upon question a s  

to the speed of the vehicle a t  the moment of impact. Adcox v. Austin, 591. 

8 1 8 h  (2). Actions-Sufficiency of Evidence a n d  Nonsuit on  Issue of Neg- 
ligence. 

Evidence held sufficient for jury on question of defendant's negligence in 
invading traffic lane reserved exclusively for vehicles traveling in opposite 
direction. Childress v. Motor Lines, 522. 

Evidence that  intestate was seen shortly before col11.sion leading horse on 
highway, with defendant's statement that  intestate and horse suddenly emerged 
from darkness from north of highway and dashed into p,ath of his vehicle, held 
insufficient predicate for inference of negligence. Sowe,v v. Harley, 607. 

8 1 8 h  (3). Action-Sufflciency of Evidence and  No~nsuit on  Issue of Con- 
tributory Negligence. 

Plaintiff's own evidence tended to show that  he was traveling along the 
servient highway, stopped a t  the stop-sign some thirty feet from the inter- 
section and looked in both directions without seeing a ~rehicle approaching or 
hearing any warning, and then drove upon the intersection a t  the rate of ten 
or twelve miles per hour without again looking to either side, and struck the 
side of defendant's trailer-truck, which approached the intersection from plain- 
tiff's right along the dominant highway. Held: Plaintiff's evidence discloses 
contributory negligence barring recovery a s  a matter of law. Yorrisette v.  
Boone Co., 162. 

Plaintiff's evidence tended to show that  he was traveling forty-two miles per 
hour on a rainy, misty night, that  he was blinded by the lights of an oncoming 
vehicle and did not see defendant's truck, which was stopped on the highway 
in his lane of traffic, until within fifteen or eighteen feet thereof, that  he im- 
mediately applied his brakes and swerved to the left but was unable to avoid 
colliding with the rear of the truck, is held to  disclose contributory negligence 
on the part of plaintiff as  a matter of law in outrunning the range of his lights 
and traveling a t  excessive speed under the existing conditions. Morris v. 
Transport Co., 56s. 

Evidence tending to show that  defendant was driving a car fifty-five miles 
per hour in approaching a Y-shaped intersection on a rainy day, that  a tractor- 
trailer had jack-knifed, skidded and come to rest on the concrete apron between 
the intersecting highways immediately before defendant's car reached the 
scene, and that  defendant's car hit  the right rear wheel of the tractor with 
such force a s  to spin i t  around and completely demolish her car, is held to 
justify the submission of the issue of contributory negligence to the jury. 
Adcox v. Austin, 591. 

5 18i. Instructions i n  Auto Accident Cases. 
Charge held for error in failing to instruct jury on right of parties a t  inter- 

section upon conflicting evidence as  to which vehicle was Arst in the inter- 
section. Howavd v. Carman, 289. 

Where plaintiff's evidence is to the effect that  he mas! driving his car a t  a 
speed of about ten miles per hour and could have stopped in about two feet, 
and that  plaintiff, as  he was entering the intersection, saw defendant's car  
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some twenty-five yards away approaching the intersection from plaintiff's left 
a t  a rapid speed, but that  plaintiff did not stop, i s  held to require the court to 
charge the jury a s  to the law of contributory negligence arising on the evidence, 
and a mere statement of the contentions of the parties is insufflcient. Ibid.  

I t  is error for the court to read to the jury the reckless driving statute in 
force in the state in which the accident occurred without charging the jury in 
regard to the maximum speeds referred to in the statute, and when all the 
evidence tends to show that  defendant's vehicle was not exceeding the speed 
limit of that  state, although its speed was in excess of the maximum allowable 
speed for such vehicles in this State, the error must be held prejudicial. Chil- 
dress v. Motor Lines, 522. 

I t  is error for the court to instruct the jury in regard to safety statutes relat- 
ing to principles of law which are  not based upon or pertinent to any facts in 
evidence. Ibid.  

3 18j. Issues and Verdict. 
A verdict to the effect that  the driver and passengers in the first car were not 

injured by the negligence of the driver of the second car, and that  the driver 
of the second car was injured by the negligence of the driver of the first car 
but was guilty of negligence contributing to his injury, i s  held reconcilable 
under a permissive application of the doctrine of proximate cause and not 
essentially inconsistent, and the trial court was without power, a s  a matter of 
law, to refuse to accept such verdict. Edwards  v. Motor  CO., 269. 

1 Actions by Guests and  Passengers-Liabilities of Parties. 
I n  automobile guest's action against driver of truck, driver of car, brought 

in for contribution, may plead settlement of claim with truck driver, but not 
settlement of claim of other passengers. Snyder v. Oil  Co., 119. 

In automobile guest's action against truck owner for negligence in parking 
truck on side of street a t  angle so that  its rear protruded into lane of traffic, 
held negligence of driver in hitting parked vehicle insulated any negligence of 
defendant in parking truck. Clark v. Lambreth,  578. 

5 24a. Liability of Owner for  Negligence of Agents and  Employees i n  
General. 

The driver must be the agent or employee a t  the time of and in r e s p ~ c t  to 
the very transaction out of which the injury arose in order to hold the principal 
or employer liable for his negligent operation of the vehicle. Lind.se?/ v. Leon- 
a rd ,  100. 

8 24b. Agents and  Employees Within Meaning of Rule  of Respondeat 
Superior. 

Lessee of truck for trip in interstate commerce may not be held liable for 
accident occurring after interstate trip had been completed. Eckard o. John- 
son, 538. 

Under a "trip lease agreement" for the operation of a, vehicle under the 
franchise and license plates of lessee in fulfillment of lessee's contracts for 
transportation of freight in interstate commerce, held in those instances in 
which the lessor owner elects to drive the vehicle himself, he is an employee 
of the franchise carrier in regard to the consignor, the consignee, and third 
parties generally, and also in regard to the franchise carrier as  f a r  a s  his per- 
sonal operation of the vehicle is concerned, but in regard to damage to his 
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vehicle he  is a bailor operating under a contract which makes him a n  inde- 
pendent contractor. Hill  v.  Freight Carrier8 Corp., 7058. 

I n  a n  action by the owner-lessor of a vehicle under a "trip lease agreement" 
in interstate commerce to recover for damages to his vehicle from a collision 
caused by the negligence of the driver of another vehicle of the franchise car- 
rier, held the fellow servant doctrine has no application and cannot constitute 
a defense. Ibid. 

A provision in a "trip lease agreement" of a vehicle for a trip in interstate 
commerce that  lessor-owner should assume all  loss through flre, theft, and 
collision to his vehicle, held no defense to a n  action by the lessor-owner to 
recover for damages to  the vehicle caused by the negligence of a n  employee 
operating another vehicle of the franchise carrier. Ibili.  

§ 24 M c. Declarations of Agents o r  Employees. 
Evidence that  shortly after the accident, merchandise of defendant was found 

in the car of the alleged agent who stated that  he was selling the articles for 
defendant, held properly excluded. Lindsey v. Leonard. 100. 

Q 24 M e. Sufficiency of Evidence o n  Issue of Respondeat Superior. 
Evidence tending to show a contract under the terms of which goods of 

defendant were consigned to a n  individual to be sold ca  a commission basis, 
that  the individual owned and used his own automobile, that the defendant 
furnished no transportation and paid no expenses incident to the operation of 
the car and had no control over the individual or his employees, held insnffi- 
cient to show the existence of the relationship of principal and agent between 
defendant and the individual, and nonsuit was proper upon the issue of re- 
spondeat superior. Lindsefl v. Leonard, 100. 

Admission in answer that  a t  time in question truck was being driven by 
named person a s  employee of defendant estrlblishes that  truck was being driven 
by employee in course of employment. Hodges v. Malon's d Co., 512. 

Q 31b. "Hit and  Run" Driving-Prosecntions. 
A warrant charging that  defendant was involved in an automobile accident 

and left the scene without complying with the statute, but failing to charge 
damage to property or injury to or death of any person in the accident, fails to 
charge any offense under G.S. 20-166. S. v. Morris, 393. 

EAILMENT. 
Q 1. Nature a n d  Requisites. 

Ordinarily one who receives a specific fund for safekeeping may not be 
classed a s  a n  agent, but rather as  a bailee. Crow v. Mc(:ullen, 380. 

BANKRUPTCY. 
8 10. Debts Discharged. 

Whether an indebtedness scheduled by n bankrupt is within the statutory 
exceptions of debts dischargeable must be determined by the original character 
of the debt rather than the particular form of the judgment by which the debt 
is established. Crow v. McCuZlen, 380. 

An uncle delivered to his nephew a n  envelope containing a sum of money 
with direction to the nephew to place i t  in a safety deposit box in the nephew's 
name, and if any of the money was needed by the uncle to use i t  for that  pur- 
pose, and "if anything happened" to the uncle and any money was left, t o  



N. C.] ANALYTICAL INDEX. 

divide i t  among the nephew and another nephew and his wife. Upon the death 
of the uncle the money was divided as directed. Thereafter the uncle's admin- 
istrator recovered a judgment for the money a s  having been appropriated and 
converted by those among whom it mas divided. This judgment was listed in 
the schedule of indebtedness in the nephew's petition in bankruptcy. Held: 
The debt evidenced by the judgment was barred by the discharge in bank- 
ruptcy, since the original character of the debt lacked the elements of fraudu- 
lent conversion or willful and malicious injury or such unconscionable conduct 
a s  would bring i t  within the category of a debt excepted by the Bankruptcy 
Act. Ibid. 

BETTERMENTS. 

§ 2. Claim by Purchaser Under Contract t o  Convey. 
A person making improvements upon land under a parol agreement of the 

owner to convey same is not entitled to assert claim for betterments as  against 
the purchaser for value under a duly registered deed from the owner. G.S. 
47-18. Ham u. Smi th ,  341. 

§ 8. Assessment of Value of Improvements. 
I n  ascertaining the reasonable rental value of the land a s  a n  offset against 

claim for betterments, the court should instruct the jury that  its rental value 
should be ascertained without taking into consideration the improvements 
placed upon the land, G.S. 1-341. Edwards  v. Edwards ,  93. 

BILLS AND NOTES. 

§ 1. Requisites a n d  Validity i n  General. 
A promise to pay a sum definite "as per our agreement" does not affect the 

validity of the note. G.S. 25-9. Rogster u. Hancock, 110. 

9 32. Presumptions a n d  Burden of Proof. 
The fact that a note is under seal raises the presumption of good and suffi- 

cient consideration. Rogster u. Hancock,  110. 
The presumption of good and sufficient consideration arising from the seal 

on a note is rebuttable, and the maker may show by parol evidence want of 
consideration, such a s  that the consideration was a gambling loss and therefore 
illegal. Ibid. 

Where the note sued on is executed long after the repeal of C.S. 2146, and 
there is no allegation that  the note was a renewal of notes executed prior to 
the repeal of the statute, the burden of proving the defense that  the considera- 
tion of the note was an illegal gambling transaction (G.S. 16-3) is upon the 
maker, since the repealed statute does not apply. Ibid. 

$j 34. SuBciency of Evidence, Nonsuit a n d  Directed Verdict. 
The introduction in evidence of a note payable to plaintiff, together with 

defendant's admission of its execution and delivery, makes out a prima facie 
case even though the note is not negotiable. Ro?/ster v. Hancock, 110. 

CARRIERS. 

$j 1 M . Duty t o  Operate a n d  Furnish Facilities. 
Each application by a common carrier to be permitted to discontinue services 

or facilities must be determined in accordance with the facts and circumstances 
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of the particular case, weighing the benefit to the carrier against the incon- 
venience to the public which would result from such discontinuance, and the 
fact that  the particular service is maintained a t  a loss, is not determinative 
when such service is a part of over-all operations w k c h  result in a profit. 
Utilities Corn. v. R. It., 273. 

Evidence held to support finding of Utilities Commission that  public con- 
venience required continuance of station agency. Ibid. 

§ 5. Licensing and Fkanchise. 
As a matter of public policy operator of truck under trip lease agreement 

covering trip in interstate commerce is embloyee of lessee a s  regards public 
generally, but this rule does not apply to collision occurring after truck had 
been returned to lessor's place of business upon completion of trip. Eckard 
v. Johnson,, 538. 

Lessor driving own truck under trip lease agreement is employee as  f a r  as  
public is concerned and as  to lessee in his operation of truck, but is independ- 
ent contractor a s  f a r  a s  truck is concerned. Hill ti. Frciglit Carriers Corp., 
705. 

Permit for both charter and contract carrier business should be issued upon 
proper showing under grandfather clause of Bus Act. LTtilities Corn. v. Flern- 
ing, 660. 

An applicant seeking to preserve rights confirmed to him by the grandfather 
clause of the Bus Act of 1949 is required to show neither public convenience 
and necessity nor public need. Ibid. 

Rates filed and published by a contract carrier under the provisions of G.S. 
62-121.66 ( 1 )  are  "tariffs" within the meaning of G.S. 62-121.65, so as  to form 
the basis for  the granting of a permit to such applicant as  a charter carrier. 
Ibid. 

$j 2 l a .  Degree of Care Required in  Regard t o  Safety of Passengers. 
A person transporting passengers for hire in a n  ambulance is a contract 

carrier and owes his passengers the duty ( I  ) to exercise ordinary care to pro- 
vide a vehicle reasonably safe for the carriage of passengers, ( 2 )  to subject his 
vehicle to reasonable inspection, (3)  to warn his passengers of nonapparent 
dangers involved in the use of his vehicle, including latent defects of which 
he has constructive notice, and ( 4 )  to operate the vehicle in a careful and 
prudent manner in compliance with statutory rules of the road. Pemberton 
v. Lewis, 188. 

§ a l b .  Injuries to  Passengers by Accidents i n  Transit.  
Res ipso loquitur does not apply to the injury of a passenger in a n  ambu- 

lance resulting from the sudden opening of the door while the vehicle is in 
motion when the passenger's evidence itself undertakes to point out reasons 
why the door suddenly opened. Pemberton v. Lexis, 188. 

Evidence held insufficient to show that defect in or nonuse of additional 
automatic locking device was proximate cause of accident resulting from 
sudden opening of ambulance door. Ibid. 

CHATTEL MORTGAGES AND CONDITIONAL SALES. 

8 17. Actions. 
A complaint alleging that plaintiff is entitled to recover a stipulated sum a s  

the holder in due course of a conditional sales contract executed by defendant 
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is not demurrable for failure of the complaint to allege that plaintiff is also the 
owner of the note or notes secured thereby. Acceptance Corp. v. Pillman, 295. 

CLAIM AND DELIVERY. 

5 14 M . Liabilities of Parties and Distribution of Proceeds of Sale. 
A mortgagee seizing a chattel under claim and delivery is required to account 

to the mortgagor for the value of the property as  of the time of seizure. G.S. 
1-473. Credit Corp. w. Saunders, 369. 

Where the mortgagee in claim and delivery alleges in his complaint and also 
in his reply, filed some four months after he had obtained possession of the 
property, that the value of the property was in a certain sum and the debt in 
a less amount, defendant mortgagor is entitled to recover on the pleadings the 
difference between the alleged debt and the alleged value of the property, but 
the mortgagor's motion for judgment on the pleadings is based upon plaintiff's 
allegations a s  to the value of the property and the amount of the debt, and 
precludes him from asserting on his counterclaim that the value of the property 
was in excess of that  alleged in the coniplaint, or that the debt should be 
reduced by the amount of alleged usury, G.S. 1-510. Zbid. 

Ordinarily the value of the property a t  the time it  is seized in claim and 
delivery must be determined by the jury. Zbid. 

CORlRION LAW 

So much of the common law as  has not been abrogated or repealed by statute 
is in full force and effect in this State. Elliott c. Elliott, 153; Development Co. 
v. Parmcle, 689. 

Common law rule that  quorum of municipal board is a majority of its whole 
membership applies. Edwards v. Board of Education, 345; Board of Educa- 
tion w. Dickson, 359. 

Common law rule that child may not sue parent for tort obtains in this State. 
Redding v. Rcdding, 638. 

COMPROMISE AND SETTLEMENT. 

§ 3. Operation and Effect of Agreement. 
-4 completed settlement of a claim arising out of a collision bars either party 

from thereafter asserting any liability against the other arising out of any 
negligence proxinlately causing the collision. Snyder v. Oil Co., 119. 

CONSTITUTIONAL LAW. 

9 8a. Legislative Powers and Functions i n  General. 

The determination of public policy within limitations imposed by the consti- 
tution is the exclusive province of the Legislature, and its exercise poses no 
judicial question. Art Society v. Bridges, 123. 

$, 8c. Delegation of Powers by Legislature. 
General Assembly cannot delegate power unless i t  prescribes standards for  

exercise of power. Board of Trade v. Tobacco Co., 737. 
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§ 10a. Nature and  Extent  of Judicial Powers i n  General. 
The Supreme Court does not make the law, this being the province of the 

General Assembly. Elliott v. Elliott, 153. 

8 10d. Supervisory Power of Supreme Court, 
Where appellant is not the party aggrieved but the judgment operates in rem 

in affecting title to real property, the Supreme Court in the exercise of its 
supervisory power will take jurisdiction for the purpose of correcting a n  error 
in the judgment. Constitution, Art. IV, sec. 8, Ange v.  Awge, 506. Corrected, 
knge v. Ange, 755. 

§ 11. Scope of State Police Power i n  General. 
State court has inherent police power to restrain actti of violence a t  strike 

bound plant notwithstanding Taft-Hartley Act. Erwin Mills v.  Textile Work- 
ers Union, 107. 

§ 21. Due Process-Notice and  Hearing. 
A person claiming a n  interest in the subject matter of' a n  action and whose 

rights would be purportedly adjudicated by a judgment therein should be 
allowed to intervene, since the judgment cannot affect his rights unless he 
comes in or is brought before the court in some way sanctioned by law. Con- 
stitution of North Carolina, Art. I ,  sec. 17. Scott v. Jortrlan, 244. 

Notice and opportunity to be heard a re  prerequisites of jurisdiction. Boone 
v. Sparrow, 396. 

8 22. Right  to Trial by Jury. 
The constitutional right to trial by jury in controverc~ies a t  law respecting 

property may be waived. Bartlett v. Hopkins, 165. 
A compulsory reference does not deprive a litigant of his constitutional right 

to trial by jury, but  he may waive such right by failing to follow the procedural 
requirements to preserve it. Ibid. 

8 28. Full Fa i th  and  Credit t o  Foreign Judgments. 
Foreign decree awarding custody of child is not binding when child was not 

within jurisdiction of foreign court. Gafford v. Phelps, :!18. 

§ 31. Burdens on  Inters tate  Commerce. 
'The imposition of a sales tax on parts or materials used in the erection of 

radio towers, even though such parts a re  shipped from (out of State, is not a 
burden upon interstate commerce, since a t  the time the t a s  is assessed the 
property has reached the end of its interstate transportation and has become 
a part of the common mass of property within the State. Watson Industries 
v. Shaw, 203. 

§ 34a. Constitutional Guarantees t o  Persons Accused of Crime in General. 
A person charged with crime is entitled to a fair  trial before an unprejudiced 

jury in a n  atmosphere of judicial calm. S. v. Wagstaff, 69. 

§ 34d. Constitutional Guarantees t o  Persons Accused of Crime-Right t o  
Counsel. 

Ordinarily, in offenses less than capital, the presiding ,judge is not required 
to assign counsel to represent defendant, but where a n  inexperienced youth is 
charged with a serious felony it  is proper for the court to assign counsel for 
him, and failure to do so may be held for error. S. v. Wagstaff, 69. 
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CONTEMPT O F  COURT. 

§ 2a. Direct Contempt. 
The trial judge has power to order anyone, either witness or spectator, into 

custody for what the court finds is a contempt committed in  his presence. 
S. v. W a g s t a f f ,  69. 

But ordering defendant's father into custody in presence of jury held preju- 
dicial to defendant's right to fair  trial under facts of this case. Zbid. 

§ 4. Orders t o  Show Cause. 
While a n  order to show cause why respondents should not be held in con- 

tempt should advise them of the specific charges alleged against them, its fail- 
ure to do so does not render the proceeding void where their counsel appears 
and is furnished copies of the affidavits containing the charges in time to 
present their defense and they subsequently file counter affidavits in detail. 
E r w i n  N i l l s  v. T e x t i l e  W o r k e r s  U n i o n ,  107. 

5 5. Hearings on  Orders t o  Show Cause. 
In  a suit to restrain unlawful picketing a t  a strike bound plant, the filing by 

defendants of a petition for removal to the U. S. District Court subsequent to 
the institution of proceedings a s  for contempt does not prevent a State court 
from continuing the proceedings in order to maintain respect for its orders and 
to punish contemptuous violation thereof. E r w i n  Mil ls  v. T e x t i l e  W o r k e r s  
Union ,  107. 

Where incompetent averments in affidavits are  objected to and objection is 
overruled, it cannot be presumed that  court did not consider such averments 
in finding the facts, and cause will be remanded. Zbid. 

CONTRACTS. 

§ 7e. Contracts Against Public Polic). 
Contracts which seek to esculpate one of the parties from liability for his 

own negligence are  not favored by the law, and will be strictly construed 
against the party asserting it. H i l l  v. Fre igh t  Carrier8 Corp., 706. 

,4 common carrier cannot contract against its own negligence in the regular 
course of its business or in performing one of its duties of public service, and 
therefore provision in a "trip lease agreement" that lessee, a franchise carrier 
in interstate commerce, should not be liable for damage resulting to the vehicle 
through negligence cannot exculpate the carrier from liability for such damage 
if caused by negligence of itself or one of its employees \bile transporting 
goods in interstate commerce. Zbid. 

§ 8. General Rules of Construction. 
Where the language of the written contract is not ambiguous, its legal effect 

is a question of law for the court. H i l l e y  v. I n s .  CO., 544. 

8 19. Part ies  Who May Sue. 
Where a contract is made for the benefit of a third party, such third party 

may maintain a n  action thereon. Cain v. Corbe t t ,  33. 

CONVERSION. 
5 3. Reconversion. 

Sole heir who is also sole legatee has absolute right as  against administrator 
to reconvert into realty land under executory contract of deceased to con- 
vey, the sale of the land not being necessary to pay debts of the estate. Scot t  
v. Jordan ,  244. 
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COSTS. 
8 6. Elements of Cost. 

Except a s  otherwise provided by G.S. 6-21 attorney's Sees a re  not a part of 
the cost of litigation. Trust Co. v. Schneidt:r, 446. 

COURTS. 

8 2. Jurisdiction of Courts i n  General. 
Where it  appears upon the face of the complaint that the court has no juris- 

diction of the subject matter of the action, the action should be dismissed. 
Anderson v. Atkinson, 300. 

Jurisdiction cannot be conferred by amending pleading. Zbid. 
Jurisdiction cannot be conferred by consent. Hansen ,u. Yandle, 532. 
Notice and a n  opportunity to be heard a re  prerequisites to jurisdiction. 

Boom v.  Sparrow, 396. 

§ 4c. Appeals from Clerk t o  Superior Court. 
A proceeding instituted before the clerk to have a n  abandoned section of 

State highway declared a neighborhood public road is not subject to demurrer 
on appeal to the Superior Court even if i t  be conceded that  the proceeding is 
one under the Declaratory Judgment Act, since if the clerk exceeded his author- 
ity the Superior Court would nevertheless obtain jurisdiction, the clerk being 
but a part of the Superior Court and the Superior Court having the right to 
proceed a s  though no action had been taken by the clerk other than to transfer 
the cause to the civil issue docket. Woodu v. Barnett, 7::. 

8 5. Jurisdiction After Orders o r  Judgment  of Another Superior Court 
Judge. 

Superior Court Judge has no jurisdiction to act upon petition for ha,beas 
corpi~s based upon same facts upon which another Supe:rior Court Judge had 
previously denied the petition. I t 1  re  White, 767. 

9 8. Establishment of General County Courts. 
Chap. 896, Session Laws of 1949, held to repeal G.S. 7-283 only in regard to 

Surry County, and therefore Willres County is still excluded from the provi- 
sions of the general county court act and the Willies County Board of Com- 
missioners is without authority to establish a general county court in said 
county. I n  re  Hickerson, 716. 

5 12. Conflict of L a w e s t a t e  and  Federal. 
While the regulation of peaceful strikes in industries engaged in interstate 

commerce is in the exclusive jurisdiction of the Federal Government, 29 USCA, 
see. 141, et seq., our State court in the exercise of the State's inherent police 
power has jurisdiction to restrain acts of violence in connection with a strike 
to protect the rights of its citizens. Erwin Mills v. Terntilt' Workers Union, 107. 

5 15. Conflict of Laws-Actions in Tort. 
I n  a n  action instituted in this State involving a collision in the State of 

Virginia, the substantive lam of Virginia applies while the adjective law of 
North Carolina, including the rules of evidence and the q?lznti~m of proof neces- 
sary to make out a prima facie case, controls. Childress v. Motor Lines, 522. 

In  a n  action instituted in this State to recover damages resulting from a 
collision which occurred in another state, the substanti7.e law of such other 
state controls. Hill v.  Freight Carriers Corp., 705. 
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CRIMINAL LAW. 

§ 8a. Principals i n  First Degree. 
A principal in the first degree is one who actually commits the offense with 

his own hand. 8. v.  Birchfield, 410. 

§ 8b. Aiders and  Abettors. 
Principal in  second degree defined. S. v. Birchfield, 410. 
I n  determining whether a person is guilty a s  a principal in the second degree, 

evidence of his relationship to the actual perpetrator, of motive tempting him 
to assist in the crime, his presence a t  the scene, and his conduct before and 
after the crime, a r e  circumstances to be considered. Ibid. 

§ 14, Appeals t o  Superior Court From Recorder's Court. 
Where warrant is issued by a justice of the peace, returnable before the 

recorder's court, and there is nothing in the record to show how the case came 
to be on the Superior Court docket, the record fails to show jurisdiction in the 
Superior Court, and appeal to the Supreme Court must be dismissed. 8. v. 
Morris, 393. 

§ 21. Former Jeopardy-Same OfPense. 
Acquittal on a charge of possession of intoxicating liquor in Recorder's Court 

upon a warrant issued subsequent to the institution of a prosecution for posses- 
sion of intoxicating liquor for the purpose of sale in the Superior Court will 
not support a plea of former acquittal. S. v. Parker, 302. 

§ 23. Former Jeopardy-Prosecutions Under Void Warrants  o r  Indict- 
ments. 

If defendant is tried under a fatally defective warrant the solicitor may 
proceed to prosecute under new pleadings, if so advised. S. v. Morris, 393. 

§ 2%. Presumptions a n d  Burden of Proof. 
Defendant's plea of not guilty puts in issue every element of the offense 

charged. S. v. McLamb, 251. 

§ 29b. Evidence of Guilt  of Other  Offenses. 
Evidence that  prosecuting witness had defendants arrested for assault held 

competent to show motive in later prosecution for assault. S. v. Birchfield, 410. 

§ 33. Confessions. 
An extrajudicial confession of guilt by a n  accused is admissible against him 

when, and only when, it  is in fact voluntarily made. S. v. Warren, 117. 
Where the uncontradicted evidence on the voir dire tends to show that de- 

fendant was arrested for theft without a warrant by an officer having no 
reasonable ground to believe her guilty, that  she was taken to the police sta- 
tion, twice searched without finding any incriminating property, badgered 
with accusations and questions for five hours, during all of which time she con- 
sistently denied her guilt, but that  after she was told she could not go back 
to her job or her home until she acknowledged her guilt, she confessed, is held 
to show that the confession was involuntary, and the admission of the confes- 
sion in evidence upon the court's finding that  it  was freely and voluntarily 
made entitles defendant to a new trial. Ibid. 

3 34b. Admissions and  Declarations by State. 
Defendant was charged with possession of whiskey for the purpose of sale, 

selling whiskey, and operating a public nuisance. Held: Under the facts of 



ANALYTICAL INDEX. 

CRIMINAL LAW-Continued. 

this case, the solicitor's statement to the effect that  defendant's premises had 
been padlocked which restricted the charge "to the sale of whiskey," construed 
in its setting, eliminated the nuisance charge, but preserved both the charges 
relating to whiskey, and did not amount to a n  acquittal on the charge of pos- 
session for  the purpose of sale. 8. v. Murphy, 503. 

Q 34e. Silence a s  Implied Admission of Guilt. 
Where defendant denies a n  accusation of guilt against him, testimony a s  to  

the accusation is incompetent. 8. v, Bryant, 420. 

8 35. Hearsay Evidence. 
Where hearsay evidence is not objected to, i t  is properly considered in deter- 

mining the sutficiency of the evidence to be submitted to jury. S. v. Bryant, 
420. 

5 40a. Character Evidence of Defendant in  General. 
The witness, in reply to  a question a s  to  the defendant's general character, 

stated that  i t  was good "with the exception of dealing in whiskey." Held: 
The answer is not a proper subject of exception, since rr witness may rolun- 
tarily qualify and explain his character testimony. 8. v. illills, 226. 

8 ,44. Time of Trial and  Continuance. 
A motion for a continuance ordinarily is addressed to the discretion of the  

trial court, and his refusal of such motion will not be disturbed on appeal 
unless the record discloses abuse of discretion or that  the refusal of the motion 
deprived defendant of his fundamental right to a n  adequate and fair trial. 
S. v. Birchfield, 410. 

Q Sod. Expression of Opinion by Court During Progre,ss of Trial. 
An altercation between defendant and his father was I~rought out on cross- 

examination. Upon the second protest of defendant's father to the court in  
asking for a continuance so that  he could get counsel for his son, the court, in  
the presence of the jury, ordered the father taken into custody for contempt. 
Held: Under the facts and circumstances of this case, the deprivation of de- 
fendant of the aid and advice of his father, the only person present who could 
explain the previous altercation between them, must be held for error as  preju- 
dicing defendant in the eyes of the jury, there being nothing in the record t o  
indicate that  the conduct of defendant's father was engaged in for the purpose 
of causing a mistrial. S. v. Wagstaff, 69. 

I t  appeared that  during lengthy testimony, the judge, in response to the wit- 
ness' request, was handing him water from the only pitcher available, and so 
did not hear the solicitor's question but only the objection of defendant's coun- 
sel, and that  thereupon the court inquired whether the objection was to his 
giving the witness a drink of water. Held: The incident was not prejudicial. 
8. 27. Birchfield, 410. 

I t  appeared that  the witness volunteered a statement and that  the judge 
admonished him "to keep quiet until (counsel) ask you questions." Held: 
The court was merely requiring the witness to observe the rules of evidence, 
and the incident was not prejudicial. Ibid. 

SOf. Argument of Solicitor. 
Defendant did not testify, but his wife, three other women, and several men 

testified in his behalf. Held: Argument of the solicitor to the effect that  de- 
fendant was "hiding behind his wife's coattrail" is tantamount to comment on 
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defendant's failure to testify in his own behalf, and upon the court's overruling 
of objections thereto, must be held for prejudicial error. S. v. McLamb, 251. 

When defendant does not go upon the stand and does not put his character 
in evidence, the solicitor is not entitled to attack or make adverse comment on 
defendant's character in the argument to the jury. I b i d .  

8 51. Province of Court and  J u r y  in  General. 
I t  is the exclusive province of the court to determine the competency and 

admissibility of evidence and in no instance may this duty be imposed upon 
the jury. S. v. Harper, 62; S. v. Harper, 67. 

While the weight and credibility of circumstantial evidence, a s  well a s  
whether the facts in evidence a re  so connected or related a s  to exclude every 
reasonable hypothesis of innocence, a re  all  questions of fact for the jury, i t  is 
for the court to determine in the first instance whether the evidence considered 
in the light most favorable to the State is of sufficient probative force to justify 
the jury in drawing the affirmative inference of guilt. S. v. Needham, 555. 

§ 52a (1). Consideration of Evidence on  Motion t o  Nonsuit. 
On motion to nonsuit, the evidence must be considered in the light most 

favorable to the State. S. v. Reeves, 427. 
Defendant's evidence favorable to the State or which explains or makes clear 

the State's evidence is properly considered in passing upon defendant's motion 
to nonsuit. G.S. 15-173. S. v. Bryant, 420. 

On motion to nonsuit in a criminal action, defendant's evidence, except so 
much a s  may tend to explain or clarify the State's evidence, is not to be con- 
sidered. S. v. Sears, 623. 

Unobjected to hearsay evidence may be considered on motion to nonsuit. 
8. v. Bryant, 420. 

5% (2). Sufficiency of Evidence t o  Overrule Nonsuit i n  General. 
Where the State's evidence is sufficient to establish each element of the 

offense and that  defendant was the perpetrator thereof, defendant's motion to 
nonsuit upon his evidence of alibi is correctly denied. S. u. Sears. 623. 

5% (3). Sufficiency of Circumstantial Evidence to  Overrule Nonsuit. 
While circumstantial evidence is a n  accepted instrumentality in the ascer- 

tainment of truth, it  must establish facts so connected and related a s  to point 
unerringly to defendant's guilt and exclude any other reasonable hypothesis 
in order to withstand defendant's motion to nonsuit, and when the facts a re  
consistent with innocence and raise a mere inference or conjecture or possibility 
of guilt, nonsuit should be entered. S. v. Needham, 555. 

Circumstantial evidence of defendant's guilt of murder in the first degree 
held to exclude any reasonable hypothesis of innocence, and sufficient for jury. 
S. v. Romavz, 627. 

§ 5% (4). Nonsuit--Conflicting Evidence. 
Reconciliation of apparent discrepancies in the testimony, the weight of the 

evidence, and the credibility of the witnesses, a re  all matters for the jury and 
not the court. S. v .  Reeves, 427. 

Testimony that prosecutrix had made contradictory exculpatory statements 
out of court is insufficient ground for nonsuit, even in a prosecution based solely 
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upon her testimony, since whether a witness has been rruccessfully impeached 
is a matter for the jury alone, and the court, in passing upon the motion, must 
consider only the evidence favorable to  the State and assume i t  to be true. 
8. v. Wood, 636. 

8 53a. F o r m  a n d  Sufficiency of Instructions i n  General. 
A party desiring more specific instructions on a subordinate phase of the case 

must make timely request therefor. S. v. Reeves, 427. 

8 53b. Instructions on  Presumptions and Burden of :Proof. 
An instruction that a reasonable doubt may arise out of the evidence or the 

insufficiency of the evidence in  the case is without erro?. S. v. Wood, 636. 

8 63c. Instructions-Applicability t o  Courts a n d  Evidence. 
I n  prosecution for first degree murder committed after rape, court is not 

required to define rape. S. v. Roman, 627. 

8 63f. Expression of Opinion by Court  i n  Charge. 
An instruction to the jury may not assume as  true the esistence or nonesist- 

ence of any material fact in issue. 8. v. Cuthrell, 173. 
I n  this prosecution in which defendant offered no evidence, the charge of the 

court is  held not subject to the criticism that it  ga re  the State's evidence in too 
great detail so as  to amount to a statement of the State's contentions. S. v .  
Roman, 627. 

g 64b. Form and  Sufficiency of Verdict. 
Where warrants charge larceny of chickens from specified persons on speci- 

fied dates, rerdict of "guilty of larceny of chickens" is sufficiently definite to 
support judgment, especially where sentences run concurrently. S. v.  Bryant, 
420. 

Any ambiguity in a verdict will be construed in favor of defendant. 8. v. 
Williccma, 429. 

In  this prosecution for possession of whiskey for sale, selling whiskey, and 
operating a nuisance, the solicitor elected not to proceed on the charge of oper- 
ating a public nuisance. Held: The jury's verdict "gui1t.y of possession for the 
purpose of sale and operating a public nuisance" supports judgment on the 
verdict for possession of whiskey for sale, and the verdict of "operating a public 
nuisance" will be disregarded a s  surplusage. 8. v. Murphu, 50'3. 

In  this prosecution for rape, the solicitor announced that  the State would 
not seek conviction for the offense charged but only of assault with intent to 
commit rape. The jury rendered a verdict of "guilty a s  charged.'' Held: The 
court properly esplained to the jury that  the capital crime was not in issue 
and properly inquired of the jury if they intended as  1:heir verdict guilty of 
assault with intent to commit rape, and upon their assent, judgment mas prop- 
erly entered upon the verdict. S. v. Sears, 623. 

8 64d. Special Verdicts. 
A special rerdict must incorporate a Anding by the jury of all  essential facts 

upon which the guilt or innocence of defendant must follow a s  a conclusion of 
law, and while it  should not contain the evidence to prote  such essential facts, 
i t  may not submit for the determination of the jury the competency of evidence 
offered by the State. 8. v,  Harper, 62 : S. v.  Harper, 67. 
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§ 56. Motions i n  Arrest of Judgment. 
Motion in arrest of judgment allowed in Supreme Court as  to count of resist- 

ing arrest because of fatally defective warrant ;  disallowed as  to charge of 
public drunkenness. S. v. Raynor, 184. 

Warrant charging possession of property for purpose of manufacturing illegal 
whiskey held not fatally defective, and motion in arrest of judgment is denied. 
S. v. McLamb, 251. 

Motion in arrest must be allowed on warrant charging driver with leaving 
scene of accident, but not charging damage to property or injury to person. 
S. v. Morris, 393. 

§ 57b. Motions for  New Trial for  Newly Discovered Evidence. 
Motion for new trial for newly discovered evidence ordinarily addressed to 

discretion of trial court. S. v. Parker, 302. 

9 62a. Severity of Sentence. 
Sentence held excessive upon conviction of robbery, and judgment is vacated. 

8. v. Ferguaon, 121. 

62c. Concurrent and  Consecutive Sentences. 
The presumption that sentences imposed in the same jurisdiction to be served 

in the same place or prison run concurrently does not obtain when the intent 
that  the sentences a re  to be served consecutirely appears in the judgment with- 
out resort to evidence aliunde, provided the time of the commencement of the 
second sentence is sufficiently definite. I n  re Smith, 169. 

Two sentences, in order to run concurrently, must be sentences to the same 
place of confinement. Zbid. 

While serving a single sentence of confinement in the State Prison defendant 
was sentenced for another offense to  be confined in the common jail of a county, 
"to take effect a t  the expiration of the sentence the defendant is now serving 
in the State Prison." Held: The intent that  the second sentence should be 
served consecutively appears from the judgment itself and the time of the com- 
mencement of the second sentence is sufficiently definite, and further the two 
sentences a re  not to the same place of confinement, and therefore the sentences 
a re  to be served consecutively. Ibid. 

§ 82f. Suspended Judgments and  Executions. 
A court has the inherent power to suspend judgment or stay execution of a 

sentence in a criminal case, which power was not withdrawn by the probation 
statute. The statute provides a cumulative and concurrent rather than an 
exclusive procedure. S. u. Simmington, 612. 

While a court may not compel defendant to pay the damages inflicted by his 
unlawful act on penalty of imprisonment, i t  may suspend execution of sentence 
on condition defendant compensate those whom he has injured. Zbid. 

IJpon conviction of defendant for reckIess driving, sentence was suspended 
on condition that  he pay certain sums periodically for the benefit of those 
injured by his wrongful act. Defendant complied with a part  of the conditions 
and then obtained certiorari on the ground that  the court, in suspending the 
judgment pronounced, did not follow the procedure prescribed in the probation 
statute and that  he was required to pay a certain sum on the date of his trial 
or go to jail. Held: The writ of certiorari was properly dismissed. Further, 
his imprisonment is for breach of the criminal lam and not for failure to pay 
damages. Zbid. 
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8 67th. Jurisdiction of Supreme Court on  Appeal i n  General. 
Where the Superior Court has no jurisdiction, the Supreme Court acquires 

no jurisdiction by appeal. S. v. Morris, 393. 

8 67b. Right  of Defendant t o  Appeal. 
Defendant may now appeal from an order executing a suspended sentence 

for condition broken. S. v. Simmington, 612. 

3 76a. Certiorari t o  Preserve Righ t  to Review. 
Certiorari lies only to review judicial or quasi-judi-ial action to correct 

errors of law, and cannot be used to present new matter. S. v. Simmington, 612. 

Q 78b. Appeal and Review-Theory of Trial o r  Hearing. 
Judgment entered upon the hearing on a writ of certiorari will be reviewed 

solely on the grounds set forth in the lower court. S. v. Simmington, 612. 

8 7%. Necessity, F o r m  a n d  Requisites of Objections and Exceptions i n  
General. 

Where a youthful, inexperienced defendant is not represented by counsel, 
the State properly makes no point as  to the time, manner, or form of a n  excep- 
tion presenting defendant's contention that  a n  incident during the trial unduly 
prejudiced him in the eyes of the jury. 8. u. TYagstaff, 69. 

The rule that an esception to the judgment does not bring up for review the 
evidence upon which the findings are  based applies to criminal cases, and where 
the verdict of the jury establishes facts sumcient to support the judgment, the 
verdict is the finding of fact, and exception to the judgment cannot be sus- 
tained. S. v. Raljnor, 184. 

Where hearsay e r i d ~ n c e  is not objected to, i t  may be considered by the jury 
and taken into account in determining the sufficiency >f the evidence to be 
submitted to the jury. S. 2;. Bryant ,  420. 

The Supreme Court will consider only questions presented by assignments of 
error based upon exceptions pointing out some alleged error appearing in the 
record and brought forward in the statement of case on appeal. S. v. Williams, 
429. 

Want of exceptions and assignments of error does not work dismissal, since 
appeal is exception to judgment. I b i d .  

An appeal without any proper exception or assignment of error presents only 
the question of whether error appears on the face of the record, and where the 
record discloses that  the trial court had jurisdiction, that  the bill of indictment 
charges a criminal offense, and that  the verdict is in due form and the sentence 
pronounced within the limit permitted by law, the record fails to disclose error. 
Ibid. 

8 78e. (2). Necessity of Calling Trial Court's Attention t o  Misstatement 
of Contentions o r  Evidence. 

A misstatement of the contentions of a party must be brought to the trial 
court's attention in time to afford opportunity for correction. S. v. Birchfield, 
410. 

8 79. T h e  Brief. 
Exceptions in support of which no reason or argument is stated or authority 

cited in the brief will be taken a s  abandoned, Rule of P r ~ c t i c e  in the Supreme 
Court No. 28, but where defendant is convicted of a capitr 1 felony, the Supreme 
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Court will nevertheless examine the matters to which such exceptions relate in 
its search for prejudicial error. S. v. Romarz, 627. 

§ 8 0 b  (3) .  Dismissal fo r  Fai lure t o  Preserve Grounds for  Review. 
Failure of any proper exception or assignment of error does not work a dis- 

missal of the appeal, since the appeal itself constitutes a n  exception to the 
judgment. S. v. Williams, 429. 

5 8 0 b  (4). Dismissal fo r  Fai lure t o  Prosecute Appeal. 
Where defendant files no statement of case on appeal within the time allowed 

and does not apply for writ of certiorari, the appeal will be dismissed upon 
motion of the Attorney-General, but where defendant has been convicted of a 
capital felony this will be done only after a n  inspection of the record fails to 
disclose error. 8. v. Miller, 394. 

81a. Appeal-Matters Reviewable. 
Discretional refusal of motion for new trial for newly discovered evidence is 

not reviewable in absence of abuse. S. w. Parlcer, 302. 

81b. Presumptions and  Burden of Showing Error. 
Where the only part of the charge set out in the record is that portion in 

which the court stated the contentions of drfendant upon his evidence of alibi, 
and the statement of such contentions is correct and is not repugnant to a 
correct instruction upon the burden of proof, i t  will be assumed that  the court 
gave full and correct instructions upon the point and an exception cannot be 
sustained. S. v. Sears, 623. 

81c (2). Harmless and Prejudicial E r r o r  i n  Instructions. 
A new trial will not be awarded for error in the charge which is not preju- 

dicial. 8. v. Birchfield, 410. 

§ 81c (3) .  Harmless and  Prejudicial E r r o r  i n  Admission o r  Exclusion of 
Evidence. 

The admission of evidence over objection is rendered harmless by the admis- 
sion of similar testimony without objection. S. w. Murphy, 503. 

83. Determination a n d  Disposition of Cause. 
Where the fact of guilt follows a s  a conclusion of law upon the facts found 

in a special verdict, but it  appears that  the question of the competency of evi- 
dence was also submitted to the jury under the special verdict, held on the 
State's appeal from judgment of not guilty a new trial will be ordered, since 
i t  would be unfair to defendant to reverse the ruling on the special verdict and 
remand for sentence without giving him a n  opportunity to be heard upon the 
question of the competency of the evidence presented against him. S. v. 
Harper, 62. 

Where the facts found in a special verdict clearly establish defendant's guilt, 
but i t  appears that  the question of the competency of evidence was also sub- 
mitted to the jury under the special verdict, the judgment of guilty cannot be 
allowed to stand, but a new trial will be ordered upon defendant's appeal. 
S. v. Harper, 67. 

Where the court imposes a sentence in excess of the limit prescribed by law 
the judgment will be vacated and the cause remanded for proper sentence. 
In re Ferguson, 121. 
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DAMAGES. 

8 la. Compensatory Damages. 
Compensatory damages may be awarded to plaintifli for mental suffering 

endured by him a s  the natural and probable consequences of a trespass to his 
burial lot. Matthew8 v. Forrest, 281. 

DEATH. 

8 1. Presumption of Death F r o m  Seven Years Absence. 
Testimony to the eEect that  a missing person was last heard from some time 

during a particular year supports a finding that  such person was not dead in 
February of the seventh year thereafter, there being no evidence that  the full 
seven years had elapsed a s  of that  date. Murphy v.  Smith, 455. 

The rebuttable presumption of death from seven years absence does not 
embrace any additional presumption that  the missing person died without lineal 
descendants. Ibid. 

!?j 3. Nature and  Grounds of Action for  Wrongful Death. 
Right of action for wrongful death is solely statutory and the statute also 

determines the basis and extent of recovery of damages therefor. Lamm v. 
Lorbacher, 728. 

8 8. Damages for  Wrongful Death. 
In  a n  action for wrongful death, a n  instruction on the issue of damages to 

the effect that  the jury was to determine the pecuniary worth of the deceased 
to her "family or estate" taking into consideration her age, habits, character, 
industry and skill, business, etc., and that  the jury should not undertake to give 
the equivalent of human life or allow anything for punishment, is held without 
prejudicial error on plaintiff's appeal. Lamm v. Lorbacher, 728. 

The value of the gratuitous labor performed by decermed as  a housewife is 
not a proper element of damages in an action for wrongful death. Ibid. 

DECLARATORY JUDGMENT ACT. 

8 1. Nature and  Scope in General. 
The Declaratory Judgment Act cannot be used for the purpose of having a 

part  of a probated writing declared void under the guise of construction. 
Farthing v. Farthing, 634. 

DEDICATION. 

§ 3. Implied Dedication by Sale of Lots  With Reference t o  Map or Plat.  
Sale of lots by deeds referring to a registered plat shclwing streets is but a n  

offer of dedication as  f a r  as  the public is concerned a:ld is not a completed 
dedication to the municipality until such offer is accepted. Rowe v.  Durham, 
158. 

A municipality is without power to accept a n  offer of dedication of a street 
which lies beyond its territorial limits. Ibid. 

Rule that sale of lots with reference to plat showing streets is dedication of 
streets to purchasers extends to dedication of riparian rights along navigable 
stream shown on plat. Gaither v. Hospital, 431. 

9 6. Withdrawal of Dedication. 
An offer of dedication by sale of lots with reference to a registered plat may 

be withdrawn a t  any time before acceptance as  f a r  a s  the rights of the munici- 
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pality a re  concerned, and sale of the land by the dedicator without reference 
to streets or lots is a withdrawal. R o m e  v. D u r h a m ,  158. 

The owner of land subdivided same and sold lots therein with reference to a 
registered plat showing streets. Thereafter the owner sold a parcel of the 
land on the outskirts of the tract without reference to streets or the registered 
plat. Later all the land was incorporated into the city by a n  extension of its 
limits. Held:  The offer of dedication as  to the parcel sold without reference to 
streets was withdrawn by the dedicator before the dedication could have been 
accepted by the municipality, and therefore the municipality may not assert 
any rights in streets in such parcel. Ib id .  

DEEDS. 

5 13b. Whether  Rule in Shelley's Case Applies. 
A deed to a married woman for life or widowhood, remainder in fee to the 

"heirs" of her husband does not convey a fee to the first taker, but only a life 
estate with remainder to the children of the marriage, theretofore and there- 
after born, who become entitled to actual enjoyment immediately upon the 
death of the wife, G.S. 41-6, "heirs" being construed as  children in such in- 
stance. S p r i n k l e  v .  Re idsv i l l e ,  140. 

5 14b. Conditions Concurrent and  Subsequent. 
Ordinarily, a clause in a deed will not be construed as  a condition subsequent 

unless i t  contain language sufficient to qualify the estate conveyed and provide 
that  in case of breach the estate will be defeated. Snge v .  A n g e ,  506. 

Conditions subsequent a re  not favored by the law. Ib id .  

Grantor conveyed land to a church by deed contzzining full covenants and 
warranties and in regular form except for the phrase a t  the end of the haben- 
d u m  "for church purposes only." H e l d :  The phrase simply expressed the 
motive which induced grantor to execute the deed and does not have the effect 
of limiting the estate conveyed, and the church may convey the fee simple to 
the property in a sale to provide funds for the erection of another church a t  a 
different locality in keeping with the growth of the congregation and changing 
conditions. Ib id .  

5 16b. Restrictive Covenants. 
Restrictire covenants create negative easements constituting vested interests 

in land. Rale igh  u. E d z m r d s ,  671. 

5 17. Warranties a n d  Covenants. 
In  an action involving title to land, a defendant asserting title under a deed, 

but praying for a n  alternative judgment against its grantor for damages for 
breach of covenant of title in the event the question of title is adjudicated 
against it ,  but not alleging that its grantor was without title or facts showing 
an ouster or a cross-action or counterclaim for breach of the covenant of war- 
ranty and without anything before the court indicating damages recoverable, 
may not complain, upon adjudication of title adverse to it ,  of the ruling of the 
trial court that its claim for breach of covenant of warranty could not be deter- 
mined in the cause. S p r i n k l e  v. Re idsv i l l e ,  140. 

A covenant of warranty is an agreement or assurance by the grantor that  
the grantee and his heirs and assigns shall enjoy the estate conveyed without 
interruption or eviction by a person claiming under a paramount title out- 
standing a t  the time of the conveyance. S h u f o r d  v. P l ~ i l l i p s ,  387. 
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I n  a n  action on covenant of warranty, allegation of legal ouster by a person 
claiming under a n  outstanding title is sufficient, allegation that  such claim 
was under better or paramount title being necessary only when possession has 
been surrendered without legal ouster. Ibid. 

Complaint in a n  action on covenant of warrant7 alleging that  grantee insti- 
tuted action for the recovery of the premises and to establish his title against 
a third person asserting title to the locus, that notice of the action was given 
grantor, who actually participated in the prosecution of the action, and that 
judgment was entered in said cause adjudicating paramount title in such third 
person, i s  held sufficient as  against demurrer, since, in s i~ch  instance allegation 
of outstanding paramount title in such third person is not necessary. Ibid. 

Right of action for breach of covenant of warranty does not arise until ouster 
or disturbance of the grantee's possession by virtue of superior title outstand- 
ing a t  the time the covenant was made, and therefore the statute of limitations 
does not run against the right of action on the covenant of warranty until 
there is a n  ouster under such outstanding title. Ibid. 

DESCENT AND DISTRIBUTIOX. 

1 Rights a n d  Titles of Heirs and  Distributees i n  General. 
Where the owner of land executes a n  executory contract to convey, his heirs 

take the land subject to the equities of the purchaser and the rights of the 
administrator and distributees under the doctrine of eqt itable conversion, and 
the administrator is entitled to the balance of the purchase price; but where 
the money is not necessary to pay debts of the estate, a sole heir a t  law who is 
also sole distributee has the absolute right as  against the administrator to elect 
to reconvert and take the property in its original state. Scott v. Jordan, 244. 

§ 3a. Persons Entitled t o  Take i n  General. 
Collateral heirs must show that  deceased died witlioul: descendants in order 

to be entitled to take. d f u r p l ~ y  v. Smith, 455. 

§ 10a. Collateral Heirs-Of Blood of Ancestor. 
Father and son successively held the land in question. The son died intes- 

tate without issue, survived by a half-sister. Held: If t ~ t l e  by adverse posses- 
sion ripened in the father, then the son acquired title by descent, and upon his 
death the land would pass to his collateral heirs of the blood of his father;  
but if title by adverse possession ripened in the son, the son became a new 
propositus and upon his death without issue the land would pass to his half- 
sister. Canons of Descent, Rules 4 and 6. Brite v. L ~ J I I ~ ~ .  182. 

DISORDERLY CONDUCT. 
§ 2. Prosecutions. 

A warrant charging that  defendant "ur~lawfully ani! wilfully did appear 
drunk on public highway" is substantially the language of G.S. 14-335 and is 
sufficient to repel a motion in arrest of judgment. S. v. Raflnor, 184. 

DIVORCE AND ALIMONY 

lb.  Divorce on  Ground of Abandonment. 
I n  a wife's action for divorce from bed and board on the ground of abandon- 

ment, G.S. 50-7 (I) ,  she must prove a s  a n  essential part: of her case that  her 
husband had willfully abandoned her. Cameron v. Cameron, 82. 
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§ 2a. Divorce o n  Ground of Separation. 
While i t  is not required that  the husband in a n  action for divorce on the 

ground of two years separation be the injured party, the law will not permit 
him to take advantage of his own wrong, and the wife may defeat his action 
by showing a s  a n  affirmative defense that  the separation was due to the hus- 
band's willful abandonment of her. Cameron v. Cameron, 82. 

The prior institution by the wife of a n  action for divorce from bed and 
board on the ground of abandonment abates the husband's subsequent action 
for absolute divorce on the ground of separation, since adjudication in the first 
action that  the husband had willfully abandoned her would bar his action for 
divorce on the ground of separation. Ibid. 

Q 5e. Cross Actions. 
Defendant in a n  action for divorce, either absolute or from bed and board, 

may set up a cross action for divorce, either absolute or from bed and board, a s  
a counterclaim or cross demand, and such counterclaim or cross demand may 
be based, in whole or in part, upon facts occurring after institution of the 
action. Cameron v. Cameron, 82. 

A husband will be allowed to amend his answer in his wife's action for 
divorce from bed and board to permit him to set up a cross action for divorce 
on the ground of separation so a s  to enable the parties to end the controversy 
in one and the same litigation. Ibid. 

5 12. Alimony Pendente Lite. 
Upon the hearing of plaintiff's motion for alimony and counsel fees pendente 

lite in  her suit for subsistence without divorce, G.S. 50-16, the finding of the 
court that defendant had obtained a valid decree of absolute divorce in another 
state supports a denial of the motion for alimony pendente lite, but i t  is error 
for the court also to dismiss the action, since the cause was not before the court 
on final hearing on the merits and the court was without jurisdiction to dis- 
miss it. Bond v. Bond, 754. 

§ 15. Alimony Upon Absolute Divorce. 
Pending the husband's suit for absolute divorce on the ground of two years 

separation a consent judgment was entered awarding the wife a specified sum 
each month during her natural life or until she remarries. ' Thereafter decree 
of absolute divorce was entered. Held: The decree of absolute divorce termi- 
nated all rights arising out of the marital relationship, including defendant's 
right to alimony and counsel fees, and defendant may not seek to enforce the 
consent order as  a n  alimony judgment. G.S. 50-11. Livingston v. Livingston, 
515. 

1 9  Custody of Children-Determination and Decree. 
Agreement of the parties to a divorce action in regard to the maintenance 

and custody of a child of the marriage is not binding upon the courts. Gafford 
v. Phelps, 218. 

The welfare of the child is the paramount consideration which must guide 
the court in making a n  award of custody. Ibid. 

Where the trial court finds that  both the mother and the father a re  suitable 
persons to have the custody of their child, but further finds that  the child had 
not been happy when in the custody of her nonresident mother and looked 
with dread upon returning to her mother's home. that the child was sensitive 
and that it was to the child's best interest to live in the home of her father, 
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the court properly awards the custody of the child to the father in furtherance 
of the welfare of the child. Ibid. 

Where the court upon proper findings awards the custody of a child to i ts  
resident father as  being in the best interests of the chJd, a prorision in the 
order permitting the child's nonresident mother to have custody of the child in 
her home for a part of each year must be stricken, sinc~? the court should not 
permit the child to be removed from the State by a person to whom unqualified 
custody has not been awarded. The court may, in its discretion, make provision 
that  the nonresident mother might visit the child in this State under such con- 
ditions and circumstances as  the court may deem proper Ibid. 

§ 21. Validity and Attack of Foreign Decrees. 
Where a resident of this State appears in his wife's action for divorce insti- 

tuted in the state of her domicile, the decree of divorce is binding on our courts 
under the full faith and credit clause, but provision of the decree awarding 
custody of their child who was domiciled here and not present in that state a t  
the time the decree was entered, is not binding on our cclurts, since the foreign 
court had no jurisdiction of the child. Gafford v. Pltelps, 218. 

DOMICILE. 
§ 2. Change of Domicile. 

-4s a general rule, a n  adult student does not acquire :I legal domicile at  the 
educational institution where he resides with the ultimate intention of return- 
ing to his home. I n  re  Hall, 697. 

§ 3. Domicile of Infants. 
An unemancipated infant cannot select or change his domicile. I n  r e  Hall, 

697. 
A legitimate child a t  birth takes the domicile of its father, and its domicile 

so continues after the death of its father until its domic!ile is legally changed. 
As to whether its surviving mother upon remarriage may change the domicile 
of the child by changing her own domicile, quaere? Ibi'd. 

Where the mother and father of a n  infant both die and its paternal grand- 
father takes the child to his home and actually stands in loco parentis, such 
grandfather is the' natural guardian, and his domicile determines that  of the 
child. Ibid. 

EASEMENTS. 

85 2, 3. Easements by  Prescription and  Implied Grant.  
Where, in an action in trespass, defendants plead adwrse user and a n  ease- 

ment by implied grant to use the roadway across plaintibs' land, the burden 
of proving these affirnlative defenses is upon defendants and it  is error for the 
court to direct a verdict in their favor upon these defenses. McCracken v. 
CZark, 186. 

8 5. Nature and  Extent of Right.  
Restrictive corenants in deeds to pnrchnsers of land within a development 

create a negative easement constituting a vested interest in land. Raleigh c. 
Edwards, 671. 
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EJECTMENT. 

$ 11. Common Source of Title. 
Where plaintiffs claim as  collateral heirs of a particular person and fail t o  

show that the only child of such person died without surviving heirs, they fail  
to connect their claim of title with such person, and may not contend that such 
person was a common source of title. M u r p h y  v. Smi t l i ,  463. 

$ 14. Defense Bond. 
An appeal from order of the court refusing defendant's motion to strike plain- 

t i f f " ~  reply in an action to recover possession of realty does nt preclude a Supe- 
rior Court judge from thereafter granting plaintiff's motion for an increase in  
the defense bond. Scot t  u. J o r d a ~ z ,  244. 

§ 15. Burden of Proof. 
Plaintiffs in a n  action to recover land must rely upon the strength of their 

own title, and where their title depends upon the person through whom they 
claim having acquired title by adverse possession a t  the time of his death, the 
court correctly places upon plaintiffs the burden of proving by the greater 
weight of the evideuce that such person did so acquire title. B r i t e  u. L y n c h ,  
183. 

In  an action for the recovery of real property the burden is on plaintiff t o  
make out a prlnza fac ie  showing of title in himself, and he may not rely upon 
the weakness of defendant's title. AlcDonald v. M c C i x m n l e n ,  350. 

5 17. Sufficiency of Evidence and Nonsuit. 
Where, upon the plea of sole seizin in a proceeding for partition, petitioners' 

title is made to depend upon the death of a missing person without surviving 
heirs, and petitioners' only evidence in reference to this matter raises a t  most 
only a presumption of the death of such missing person, held  petitioners have 
failed to make good their allegation of tenancy in common and nonsuit was 
properly entered. M u r p h y  u. S m i t h ,  455. 

In a n  action for the recovery of real property, plaintiff's eridence establish- 
ing a State grant to a certain person and a subsequent deed from another 
person with the same surname to plaintiff's predecessor in title, with testimony 
only that the persons of the same surname were kin, is held insufficient to make 
out a prima facie title, since the chain of title is not connected to the grantee 
of the State grant, and defendant's motion to nonsuit was properly allowed. 
McDonald u. M c C r u m m c n ,  550. 

ELECTION O F  REMEDIES. 

§ 2. Between Action for  Damages for  F r a u d  and Action for  Reformation 
o r  Rescission. 

A party who has been induced by fraud to enter into a contract of sale, either 
of real or personal property, must elect between an action for damages and an 
action for reformation or for cancellation and rescission, nor will he be allowed 
to affirm in part and rescintl in part. P a r k c r  v. Tz'hite, 680. 

Conlplaint held to disclose election to affirm sale of realty and sue for fraud, 
and plaintiff could not assrrt  remedies of rescission or reformation. Ib id .  

ELECTRICITY. 

§ 6. Degree of Care Required in Respect t o  Electricity i n  General. 
An electric coinpang is under duty to exercise that degree of care which an 

ordinarily prudent man would exercise in dealing with such a dangerous instru- 
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mentality, which care, in regard to high voltage wires carrying a lethal current, 
is the utmost care and prudence consistent with the practical operation of its 
business. Rice v. Lumberton, 227; Yintz v. Murphy, 304. 

Ij 7. Condition and  Maintenance of Wires and  Poles. 
When a n  electric company has notice of a broken wire it  is under duty to 

repair it  within a reasonable time under the circumstances ; but when the wire 
carries a high voltage and the circumstances a re  such that a reasonably pru- 
dent man would immediately cut off the current, i t  is under duty to do so and 
to keep the current oE until proper precautions a re  t a l m ~  to prevent danger to 
persons or property. Rice v. Lumberton, 227. 

Evidence of negligence of electric company in failing to turn off c u r r e n t a e r  
notice of broken wire held sufficient for jury. Ibid. 

An electric company is not required to maintain insulation on wires a t  places 
where i t  cannot be contemplated that  any person could come in contact with 
them. Mintz v. Murphy, 304. 

a lo. Contributory Ivu'egligence of Person Injured. 
The evidence tended to show that  intestate came out of his house to help his 

father, who had been knocked down by current just after driving up in a n  
automobile, that  it  was dark, that  a high voltage wire had become entangled 
under the automobile, that  intestate was not warned by a passenger in the car 
until he was "right against the automobile," and that  intestate was electro- 
cuted when he came in contact with the car or wire. Held: The evidence does 
not show contributory negligence a s  a matter of law on the part of intestate. 
fiice v. Lumberton, 227. 

Ij 11. Intervening Negligence of Third Persons. 
The evidence tended to show that  in the construction of a highway it  became 

necessary for defendant municipality to move its poles, that  the municipality 
was co-operating with the Highway Commission to this end, but that before the 
question of right of way had been settled, plaintiff's employer began work in 
the construction of a culvert, and that in the progress of the work plaintiff was 
injured by a n  electric shock when current from defendant's uninsulated wires 
jumped a gap of some twelve inches to the beam of the derrick in connection 
with which plaintiff was working. Held: The evidence discloses that the injury 
resulted from the independent intervening act of those in control of and operat- 
ing the derrick, over which defendant had no control, and nonsuit mas properly 
entered. Mintz v. Murphu, 304. 

EMINENT DORIAIN. 

5 1. Nature and Extent of Power i n  General. 
That operation of elevated water storage tank would constitute nuisance 

held no defense to condemnation proceedings by city, fiince such tank is not 
nuisance per se and claim for damages in operation is premature. Raleigh v. 
Ed~cards,  671. 

3 2. Necessity of Compensation. 
The exercise of the power of eminent domain is always subject to the prin- 

ciple that  there must be definite and adequate provision made for reasonable 
compensation to the owner. Mount Olive v. Cowan, 259. 
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EMINENT DORIA4IX-Coi~tinued 

8 3. Acts Constituting "Taking." 
Where a municipality condemns land for the erection of an elevated water 

storage tank in a development which is subject to covenants restricting the use 
of the land to private dwelling purposes alone, ltcld the violation of the nega- 
tive easements constitutes a taking of vested interests in property for which 
the owners are  entitled to compensation commensurate mith any loss they may 
sustain. Raleigh v. Edzcards, 671. 

5 4 $ 6 .  Selection of Route o r  Land t o  Be Taken. 
The selection of a site for public housing rests in the broad discretion of a 

housing authority and its action in this regard may be challenged only by a 
charge of abuse of discretion, but allegations of arbitrary or capricious conduct 
a re  sufficient, i t  not being necessary to allege malice, fraud or bad faith. I?& r e  
Housing Authority, 463. 

Evidence held sufficient to raise issue of whether housing authority acted 
arbitrarily and capriciously in selecting site for housing project. Ibid. 

Evidence of the availability of other suitable sites is relevant and competent 
upon the issue of whether a housing authority acted arbitrarily or capriciously 
in selecting the particular site objected to. Ibid. 

5 5. Delegation of Power i n  General. 
The power of eminent domain is inherent in the State, and the power can he 

delegated by the General Assembly only when the purposes for which it  may 
be exercised are  enumerated and the procedure for such exercise prescribed. 
Mount Olive v. Cowan, 259. 

5 6. Delegation of Power to  Municipal Corporatioms and State Boards. 
A municipal corporation can exercise the right of eminent domain only when 

and to the extent authorized by its charter or by general law. Mount Olive 
v. Cozcan, 259. 

A municipality is given the right to condemn land for street purposes by 
general law, G.S. 160-205, and such right is not limited by the provisions of 
G.S. 40-10, which applies to those corporations named in the preceding sections 
of that statute in exercising the power of eminent domain under that act, and 
therefore that  the land sought to be condemned for street purposes by the city 
mas a part of respondents' premises, consisting of yard and garden, and upon 
which their dwelling is located, is not a bar to the proceedings by the munici- 
pality. Ibid. 

In  a proceeding by a municipality to condemn land for an elevated water 
storage tank, intervening property owners may not defend on the ground that 
the erection of the tank would amount to a partial taking of their dwelling 
property in contrarention of G.S. 40-10, since the provisions of that  statute have 
no application in proceedings by the city to acquire land for water purposes. 
Raleirll~ v.  Edwards, 671. 

The State Highway and Public Works Commission has the power to take 
private property for public highway purposes under the power of eminent 
domain. G.S. 136-19. Moore v. Clark, 364. 

Power of eminent domain has been delegated to housing authorities. I n  r e  
Housing Authority, 463. 

5 18b. Condemnation Proceedings-Parties and Pleadings. 
In  a proceeding by a municipality to condemn land for a n  elevated water 

storage tank, interrening property owners claiming that  the erection of the 
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EMINENT DOMAIN-Cofitinued. 

tank would be a partial taking of their vested property rights for which com- 
pensation should be paid held entitled to join the additional defense that  the 
erection of the tank would constitute a nuisance amounting to a partial taking 
of their dwelling property in contravention of G.S. 40-113. Raleigh v. Edwards, 
671. 

EQUITY. 
§ 3. Laches. 

Laches will not bar a party when the adverse party has not been prejudiced 
by any delay. Holt v. May, 46. 

Where the action is barred by the applicable statute of limitations, the ques- 
tion of laches does not arise. Trust Co. 1:. Parker, 326. 

ESCHEAT. 

Q 1. F u n d s  a n d  Property Subject t o  Escheat. 
Where surety on clerk's bond pays into court total liability a s  shown by 

clerk's records, court has jurisdiction to provide that unclaimed funds be re- 
t:urned to surety, and such funds do not escheat. Haltson v. Yandle, 532. 

ESTATES. 

$ 16. Estates i n  Personalty-Survivorship. 
Upon his marriage, a husband had his deposit in a building and loan asso- 

ciation changed to the names of himself or wife. The fact that he also signed 
a written subscription for blank shares of stock which when issued were to be 
held for the account of himself and wife with right of survivorship held not 
to warrant the Supreme Court in overruling the conclusion of law of the trial 
judge that  there was no right of survivorship in the account, there being noth- 
ing on the face of the exhibit in conflict with the finding of the court that  the 
subscription agreement was not executed for the purptme of transferring the 
account into a joint account, and there being no evidence of record that the 
agreement related to the existing account. Hall v.  Hall, 711. 

ESTOPPEL. 
9 1. Estoppel by Deed. 

Where land is conveyed to a person for life, remainder to her children, a 
deed in fee with full warranty executed by the life tenant does not bar the 
claim of the remaindermen who, in such instance, take by purchase and not by 
descent. G.S. 414. Sprinkle v. Reids.L'ill(?, 140. 

EVIDENCE. 

Q 5. Judicial Notic-Matters Within Common Knowledge. 
I t  is a matter of common knowledge that consignors ordinarily adjust their 

complaints with the initial carrier and that  consignees ordinarily do so with 
the delivering carrier. Lambert v. Scl~eIl, 21. 

§ 7a. Burden of Proof i n  General. 
Ordinarily in civil matters the burden of proof is by the preponderance or 

greater weight of the evidence, and burden of proving a.rbitrariness of housing 
authority in selection of site for housing project comes within this rule. I n  r e  
Housing Af~thority, 463. 
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§ 7e. Burden of Proof-Prima Facie Case and Burden of Going Forward 
With Evidence. 

When plaintiff makes out a prima facie case the defendant is put to the elec- 
tion of going forward with proof or taking his chance of a n  adverse verdict. 
Rovster v. Hancock, 110. 

5 17. Rule Tha t  Par ty  Is Bound by Own Evidence. 
Introduction of photostatic copy does not preclude party from attacking 

original instrument. McGowan, I n  r e  Will of, 404. 
Plaintiff, by offering in evidence an uncontradicted extrajudicial declaration 

of defendant, is bound thereby. Sowers v. Marlev, 607. 

5 Ma.  Photographs and  Photostats. 
Where defendants introduce a photostatic copy of a n  instrument introduced 

by plaintiff and such photostatic copy is admitted by the court, not a s  substan- 
tive evidence, but merely for the purpose of illustrating the testimony of a 
witness, defendants a re  not estopped from attacking the authenticity or due 
execution of the original instrument. I n  r e  Will of AfcGowan, 404. 

5 32. Transactions o r  Communications With Decedent. 
In  order for testimony of transactions or communications with a decedent to 

be incompetent i t  is necessary that  the witness (1) be a party or interested in 
the event, ( 2 )  that  his testimony relate to a personal transaction or communi- 
cation with decedent, (3)  that  the testimony be against the deceased's personal 
representative or person deriving title through or under the deceased, (4) that  
the witness be testifying in his own behalf or interest. G.S. 8-51. Sawder~o?~ 
v. Paul, 56. 

A witness is competent to testify against his interest in regard to a trans- 
action or communication with decedent, and where such witness has alternative 
interests tlie competency of the testimony depends upon which interest pre- 
dominates or is the more immediately valuable. Ibid. 

The interest which affects the competency of a witness under G.S. 8-51 is a 
present pecuniary interest existing a t  the time the witness is examined, and 
mere sentimental reasons or personal predilections do not affect the question of 
qualification. Ibid. 

The party asserting that a witness is disqualified under G.S. 8-51 to testify 
as  to transactions or communications with a decedent has the burden of show- 
ing the disqualifying interest of the witness. Ibid. 

As grantee in the deed attacked, the witness would take a one-half interest, 
defeasible upon her death without issue; as  heir a t  lam of grantor she would 
take a one-half undivided interest in the land in fee, subject to the dower right 
of grantor's widow. Held: I t  is error to exclude her testimony of transactions 
or communications with deceased grantor offered for the purpose of attacking 
the deed for undue influence, without evidence or a finding a s  to which interest 
of the witness is of greater pecuniary value. Ibid. 

5 39. Parol  Evidence Affecting Writings. 
Parol evidence is competent to show that an obligation was assumed only 

under certain contingencies, certainly upon allegation that  tlie delivery of the 
paper writing attacked was produced by fraudulent misrepresentations. Rob- 
erson v. Szcail?, 50. 
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Q 42b. Admissions o r  Declaration+Fks Gestae. 
Testimony of spectator that,  a t  the time of the accident, she exclaimed "that 

car  hit the truck" held competent, Adcox v. Austin, 591. 

g 426. Admissions or Declarations of Agents. 
Admission in answer of alleged agent that  he was repwsentative of codefend- 

a n t  held incompetent a s  against codefendant. Lindsey 21. Leonard, 100. 

§ 421. Admissions i n  Pleadings. 
Admission in answer of alleged agent that he was representative of codefend- 

a n t  held incompetent against codefendant. Lindsey v.  Leonard, 100. 
The admission in the answer of paragraphs of the complaint containing alle- 

gations of germane ultimate facts establishes such facts a s  effectively a s  a 
jury's verdict even though defendant attaches qualifications to his admissions. 
Royster v,  Iiancock, 110. 

46a. Subjects of Opinion Evidence i n  General. 
Whether a particular disbursement of tax moneys is authorized by statute 

is not a proper subject for opinion evidence. Homer  v. C'hamber of Commerce, 
77. 

8 46b. Handwriting Testimony. 
A handwriting expert may give his opinion as  to the genuineness of a signa- 

ture upon a n  instrument, based upon comparison of such signature with the 
signature appearing on various checks identified by witnesses a s  being genuine, 
without offering the checks in  evidence. This rule was not altered by G.S. 8-40. 
In  re  Will of McGou:an, 404. 

EXECUTORS AND ADMINISTRATORS. 

8 8. Title and  Right  t o  Assets of Estate. 
Sole heir and distributee has absolute right to reconversion into realty a s  

against administrator when sale is not necessary to pay debts. Scott v. Jordan, 
244. 

§ 11. Execntory Contracts of Deceased to Convey Rea:Lty. 
Heir claiming abandonment of contract to  convey should be allowed to inter- 

vene in purchaser's action for speciflc performance. Scott v. Jordan, 244. 

Q 15d. Claims for  Services Rendered Deceased. 
Plaintiff was paid allowance by order of the clerk for taking care of intes- 

ta te  during the period plaintiff was intestate's guardian. Plaintiff instituted 
this action to recover the reasonable value of his services upon the written 
authorization of intestate, later found, stating that  intestate wanted plaintiff 
to have a reasonable amount for taking care of him. Held: I t  appearing that  
the period of guardianship did not cover the entire time during which services 
were rendered, the payment of the allowances under the clerk's order does not 
bar  the action, but such payments a re  properly credited to the judgment. Jones 
v. Jonea, 390. 

8 lag. Claims for  Support of Family. 
Father's disposition of estate by will without providing for support of minor 

children cannot be made basis of claim against his estate. Elliott v. Elliott, 153. 
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EXECUTORS AND ADMINISTRATORS-Contiwt~ed, 

9 29. Commissions and  Compensation of Personal Representative. 
I n  the absence of testamentary provision, the right of the personal repre- 

sentative to compensation is controlled by G.S. 28-170. I n  re  Ledbetter, 642. 
Where a claim against a n  estate is reduced by the amount of credits or offsets 

existing in favor of the estate against claimant, the administrator is not 
entitled to commissions on the credits and offsets so deducted, since he neither 
received nor actually expended same. Ibid. 

FALSE IMPRISONMENT. 

3 2. Actions f o r  False Imprisonment. 
Plaintiff may sue sheriff, deputy sheriff, sureties on their bonds, and private 

employer of deputy for false arrest committed by deputy under color of office 
and also in course of employment. Cain v. Corbett, 33. 

Where the complaint states a cause of action for false imprisonment and 
also alleges malicious prosecution in connection with other matters on the 
question of punitive damages, but does not attempt to s tate  them a s  separate 
causes (G.S. 1-123) and seeks no actual damages on account of malicious prose- 
cution, i t  states but a single cause of action for false arrest,  and any doubt in 
this respect is removed by plaintiff's declaration, constituting a n  election of 
remedies, that the action was for "false arrest and damages." Ibid.  

FRAUD. 
$j 1. Definition of Fraud.  

Fraud is the representation of a definite and specific fact, which representa- 
tion is materially false, made with knowledge of its falsity or in culpable igno- 
rance of its truth, with fraudulent intent, which is reasonably relied on by the 
other party to his deception and damage. Poster v. Snead, 338. 

$j 3. P a s t  o r  Subsisting Fact. 
A promissory misrepresentation may constitute the basis of fraud when it  is 

made to mislead the promisee, and the promissor, a t  the time of making it, has  
no intent to comply therewith, since in such instance the s tate  of mind of 
promissor is a subsisting fact. Robersolz IJ. Su:ain, 50. 

3 9. Pleadings in  Actions o r  Counterclaims for  Fraud.  
The complaint alleged an agreement under which plaintiff was to sell certain 

real and personal property to defendant for a stated consideration to be evi- 
denced by notes executed by defendant and his wife, with only that  par t  of the 
agreement required to be in writing to be written. Plaintiff further alleged 
that defendant tendered notes representing the entire purchase price signed by 
defendant alone, but that, upon plaintiff's objection, defendant, or his agent, 
promised that defendant would take the notes and have them signed by defend- 
ant's wife also, and return same to plaintift', that  thereupon plaintiff executed 
and delivered that  par t  of the agreement in writing, but that  defendant re- 
turned only those notes referred to in the writing, and fraudulently failed and 
refused to deliver the notes representing the balance of the purchase price. 
Held: The complaint is suficient to state a cause of action for fraud. Robemon 
v. Sltiain, 50. 

Allegations to the effect that  defendant by fraudulent misrepresentations 
induced plaintiff to execute and deliver a n  agreement for the sale of real prop- 
erty, and thereafter had title to same transferred to a corporation in which 
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defendant owned the majority of stock, and alleging facts sufficient to support 
the inference that  transfer of title to the corporation w w  a part  of the scheme 
to deprive plaintiff of property by fraud, and that  the 'corporation had actual 
knowledge thereof, is held sufficient to state a cause of action against the cor- 
poration, and the corporation may be joined as  a party defendant. Ibid. 

Q lo. Burden of Proof. 
The party asserting fraud has the burden of proving: each of the essential 

elements of actionable fraud. Foster v. Snead, 338. 

Q 12. Sufficiency of Evidence and Nonsuit. 
Defendant alleged that  he was induced to sign the lea~ae of the filling station 

in question by plaintiff's representation that  the filling station did a thousand 
dollars worth of business per month. On cross-examination, plaintiff admitted 
that  he kept books from which it  could be ascertained what volume of business 
had been done by him a t  the station and that he was willing to bring the books 
into court, but defendant did not have plaintiff produce the books a t  the trial. 
Held: Pionsuit on defendant's cross action for fraud should have been sustained 
for failure of proof that the representation was in fact false. Foster v. Snead, 
338. 

FRAUDS, STATUTE OF. 

Q 3. Pleading the Statute. 
The defense of the statute of frauds must be pleaded by (1) admitting the 

contract and pleading the statute as  a bar, (2)  denying the contract and plead- 
ing the statute as  a bar, ( 3 )  getieral denial of the contract and objection to 
parol testimony to prove it ,  and the defense of the statute may not be taken 
advantage of by demurrer or motion to strike. Weant v, XcCanless, 384. 

§ 4. Estoppel and Waiver of Defense-Part Performmce.  
The doctrine of part performance is not recognized in this jurisdiction. 

Duckett v. Hurriswt, 145. 

§ 0. Contracts Affecting Realty in  General. 
The statute applies to a parol partition 1)s tenants in common. Duckett v. 

Hurrison, 145; Wi2liams 6. Robertson, 478. 
Statute does not apply to oral abandonment of contract to convey. Scott v. 

Jordan, 244. 
GIFTS. 

8 1. Gifts Inter  Vivos. 
Husband's changing deposit in  building and loan from his name to names of 

himself or wife held not gift inter vivos to her. Hal l  v. Elall, 711. 

GUARDIAN AND WARD. 

Q 8. Appointment of Guardian. 
The clerk of the Superior Court in the county in  which a n  infant resides has 

jurisdiction to appoint a guardian for such infant. Irt re Hall, 697. 
The parents and grandparents of the child in question resided in Alamance 

County. Upon the death of the child's father the child and its mother resided 
with the child's paternal grandparents. The mother of the child later remar- 
ried. Upon the death of its mother the child was taken to the home of its 
paternal grandparents in Alamance County and resided with them. Held: 
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GUARDIAN AND WARD-Continued, 

Irrespective of any change in residence by the child's mother during the period 
of her second marriage, upon her death the domicile of its grandfather became 
the child's domicile, and the clerk of the Superior Court of Alamance County 
had jurisdiction to appoint such grandfather the guardian of the person of the 
child. Later order of such clerk striking out the appointment for want of 
jurisdiction was erroneous, and order of the clerk of another county appointing 
the child's maternal aunt  its guardian is void. Ibid. 

There may be separate appointments of guardian of the person and of the 
estate of a n  orphan. G.S. 33-6. Ibid. 

3 14. Collection of Assets. 
A successor guardian may maintain suits to renew judgment against the 

former guardian and to renew judgment on a note secured by deed of trust 
executed by the former guardian and his wife to secure money borrowed from 
the ward's estate, included in the recovery under the first judgment, care being 
given in entering credits on the judgments and in the charging of interest so 
that  no injury results to either party. Trust Co. v. Parker, 326. 

HABEAS CORPUS. 

9 2. To Obtain Freedom F r o m  Unlawful Restraint. 
Where the county conimissioners of a county are  without authority to estab- 

lish a general county court, the person named in their resolution to be judge 
of such court is without any actual or apparent authority to so act, and there- 
fore a person sentenced by him may attack the validity of his imprisonment a t  
any time in any proceeding. I n  re  Hickersow, 716. 

3 4. Jurisdiction. 
A Superior Court judge has no jurisdiction to act upon a petition based upon 

the same facts upon which another Superior Court judge bas preriously denied 
a motion for writ of liabcau corpus. In re Whitc, 7.77. 

HIGHWAYS. 

§ 4c. Construction of Highway-Injury t o  Contiguous Property. 
A highrvay contractor cannot be held liable by the owner of land for damages 

to the land resulting from the construction of a highway in strict compliance 
with his contract with the State Highway and Public Worlis Commission, but 
he may be held liable for damages to the land resulting from negligence in the 
manner in which he performs the contract. In  neither event is the contractor 
entitled to have the State Highway and Public Works Commission joined as  a 
party defendant, since if the work is done in strict compliance with the contract 
the  owner's sole remedy is a proceeding for compensation under G.S. 136-19, 
and if the damages are  the result of negligence, the contractor has no right 
against the State Highway and Public Works Commission for contribution 
o r  indemnity. Moore v. Clark, 364. 

3 8d. Actions Against Commission. 
The State Highway and Public Works Commission is an agency of the State 

and is subject to suit only in the manner prescribed by G.S. 136-19, and in the 
exercise of its governmental functions in the supervision of construction and 
maintenance of State and county public roads may not be restrained or sued 
in tort for trespass. Moore v. Clark, 364. 
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HIGHWAY S--Corztinued. 

8 15. Nature a n d  Grounds for  Establishment of Neighborhood Public 
Roads. 

Each section of State highway which has been abandoned but which remains 
open and in general use a s  a necessary means of ingress i:o and egress from the 
dwelling house of one or more families is established as  a neighborhood public 
road by G.S. 136-67.  wood^ u. Barnett, 73. 

1 6  Proceedings t o  Establish Neighborhood Public :Roads. 
A proceeding to have a section of abandoned State highway "declared" a 

neighborhood public road is properly instituted before the clerk, G.S. 136-67, 
the prayer that  the section of road be "declared" a neighborhood public road 
meaning "judicially determined" rather than a request fclr a declaration of the 
rights of the parties under the Declaratory Judgment Act.  wood^ u. Barnett, 
73. 

In a petition to have a section of abandoned State highway declared a 
neighborhood public road, allegations to the effect that ,I school was situated 
a t  each end of the abandoned section of road and that the road constituted the 
most direct route between the t a o  institutions, though evidentiary, a re  ger- 
mane as  tending to show that the road remained open and in general use, and 
the refusal of respondents' motion to strike such allegations will not be held 
prejudicial. Zbid. 

HOMICIDE. 

§ 6a. Murder in  Second Degree. 
In order to constitute murder in  the second degree i t  is necessary not only 

that  defendant inflict the wound which produces death but i t  is also required 
that  he inflict such wound intentionally. 8. u. TVilliame, 752. 

8 25. Sufficiency of Evidence a n d  Nonsuit. 
(Xrcumstantial evidence of defendant's guilt of arson and murder held in- 

sufficient for jury. S. u. ATeedham, 555. 
Oircumstantial evidence of defendant's guilt of murder in the first degree 

held to exclude any reasonable hypothesis of innocence, :and sufficient to take 
the case to the jury and support a verdict of  guilt^ of the offense charged. 
S. u. Roma,n, 627. 

8 27a. Instructions-Form and  Sufficiency i n  General,  
The evidence tended to show that  defendant raped his victim and also in- 

flicted stab wounds and abrasions causing death. Held: In a prosecution for  
first degree murder the court was not required to define rape. S .  u. Roman, 627. 

8 27d. Instructions on Second Degree Murder. 
An instruction that the jury must find that defendnn: intentionally killed 

deceased before it  could return a verdict of guilty of murder in the second 
degree, together with a statement of defendant's contentions, based on his evi- 
dence, that  he did not intentionally Bill deceased but that in the scuffle between 
the parties defendant's pistol went off, and that  defendant had no intention or  
desire to shoot and kill deceased, is held sufficient, in the absence of request 
for special instructions, to present defendant's defense to :he charge of n ~ u r d e r  
in the second degree. S. v. Williams, 752. 
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HCSEAND AND W I F E  

3 14. Creation of Estates by Entireties. 
A husband owned land and conveyed it, with the joinder of his wife, in con- 

sideration of the grantees' supporting and maintaining grantors for life. There- 
after the grantees reconrered the land to the husband and wife upon considera- 
tion of one dollar and the further consideration to restore the s t a t i ~ s  quo, with 
warranty to defend title against claims of all persons "in so f a r  as  they a re  
obligated under the premises, and to restore the status quo." IIeld: The second 
deed conveyed an estate by entireties to the husband and wife, and upon the 
husband's death, the wife is the sole owner. Sicaim v. Slcaim, 277. 

3 15d. Estates-Survivorship. 
Evidence held to supl~ort finding t11;lt thcre was no joint account of l~nsband 

and wife with right of s u n  i\ orship. Hall v. I fa l l ,  711. 

Changing building and loan acconnt from name of husband to names of 
husband or wife not gift of account nnil does not render it  joint account. Zbid. 

INCEST 

3 1. Nature and  Elements of the  Offense. 
A father is guilty of incest if he has sexual intercourse, either habitual or 

in a single instance, with a woman or girl mllolu he Itnows to be his daughter 
in fact, regardless of whether she is his legitimate or his illegitimate child. 
S. v. Wood ,  636. 

3 2. Prosecutions. 
It is not required that tlie testimony of the daughter be corroborated in a 

prosecution for incest, and her testimony alone will take the case to the jury if 
i t  establishes each element ot' the offense and defendant's guilt thereof. S. v. 
Wood, 636. 

INDEMNITY.  

3 2a. Construction and Operation of Contract in General. 
A contract indemnif.ring a party for damage to property caused by negligence 

mill be strictly constrned, and will not indemnify him for damages caused by 
his own negligence or the negligence of his employees unless the language of 
the contract clearly indicates that tlie parties so intended, taking into consid- 
eration the circumstances surrounding the parties and the object in view which 
induced them to malie the agreement. HilZ z,. Frt ight  Carners  Corp. ,  705. 

INDICTMENT AN11 WARRANT.  

3 9. Charge of Crime. 
An indictment or warrant for a statutory offense must charge the offense 

in the language of the statute or s1)ecifically set forth the acts constituting 
same, and nothing can be taken by intendment. S.  v. ray no^, 184. 

INJUNCTIONS.  

5 Ib. Kature and  Grounds--Mandatory Injunctions. 
A mandatory injunction to compel a board or public official to perform a duty 

imposed by law is identical in its function and purpose with that  of a writ of 
mandamus and is governed by the rules applicable to mandamus. Hospital v. 
Ti7ilntiwgton, 597. 



ANALYTICAL INDEX. 

A mandatory injunction is the proper remedy in appropriate instances t o  
restore a status quo but is not available to establish a n  entirely new status. 
Board of Trade v. Tobacco Co., 737. 

A mandatory injunction is never available as  a tempc~rary writ pending the 
flnal determination of the facts raised by the pleadings. Ibid. 

4d. Abatement of Nuisances. 
An action to abate a public nuisance may not be maintained by the County, 

though the members of the Board of Commissioners may, a s  individuals, be 
relators in a n  action prosecuted in the name of the State. G.S. 19-2. Dare 
County v. Mator, 179. 

8 41. Enjoining Institution o r  Prosecution of Action. 
While the courts of this State will not seek to restrain the prosecution of 

a n  action in the court of another s tate  by order directed to such court or any 
of its officers, our courts may restrain a party from prosecuting an action in 
another state when i t  is made to appear that  such action will unduly and 
inequitably interfere with the progress of litigation here or with the establish- 
ment of rights properly justiciable in our courts, particularly where the parties 
a re  residents of this State. Ghildrssv v.  Motor Lines, 52:!. 

Subsequent to the institution of a n  action here invol'ving the rights of the 
parties growing out of a collision in another state, defendant in the action here 
instituted suit against plaintiff in a court of such other state to determine the 
liabilities of the parties arising out of the same collision. Held: Our State 
court, upon supporting findings, properly issued an order restraining defendant 
from prosecuting such other suit. Ibid. 

§ 4g. Enjoining Violation of Criminal Law. 
Injunction will not lie to restrain a defendant from carrying on a business 

upon allegation that  he is unlawfully operating the business without a license, 
since there is a n  adequate remedy a t  law by indictment, and injunction ordi- 
narily will not lie to enjoin a commission of a crime. Dare County 2;. Xater,  
179. 

§ 11. Disposition of Cause When Injunctive Relief I s  Denied. 
Where a suit is solely for the purpose of' obtaining a restraining order and 

defendants' demurrer on the ground that the complain1 failed to s tate  facts 
sufficient to constitute a, cause of action is properly sustained and the injunctive 
relief sought denied, held dismissal of the action is proper, only questions of 
law being presented. Lamb v.  Board of Bducatiofz, 377. 

INSANE PERSONS. 

8 8. Collection of Assets by Guardian. 
A successor guardian may maintain suits to renew judgment against the 

former guardian and to renew judgment on a note secured by deed of trust 
executed by the former guardian and his wife to secure money borrowed from 
the ward's estate, included in the recovery under the first judgment, care being 
given in entering credits on the judgments and in the charging of interest so  
that  no injury results to either party. Trust Co. 2;. Parker, 326. 
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1 Actions Against IncompetentRepresentation by Guardian. 
An admission by a guardian ad litcm does not adversely affect the rights of 

the person no*, compos nzentis which a re  existent upon the admitted facts. 
Battle u. Battle, 499. 

INSURANCE. 

§ 13a. Construction of Insurance Contracts i n  General. 
Ordinary words in a policy will be given their commonly understood and 

popular meaning in the absence of language in the policy indicating an intent 
to use them in a special sense. Jel-nigan a. Ins. Co., 334. 

Where the agreements of the parties a re  in writing and are  clear and unam- 
biguous, the legal effect of the writings is a question of law for the court and 
not for the jury. IIilley a. Ins. Co. ,  544. 

Ej 43 %. Auto Insurance--Collision Policies. 
Insured's car was struck by a locomotive a t  a grade crossing. The policy of 

collision insurance in suit provided that upon payment of loss, insurer should 
be subrogated to the rights of insured against any third party, and that insured 
should do nothing after loss to prejudice such rights. Before payment of loss 
by insurer, insnred paid the railroad company for damage to the engine and 
esecnted a release of any rights insured might hare had against the railroad 
company. H e l d :  The breach of the subrogation provisions of the policy, estab- 
lished by unambiguous writings, precludes insured from maintaining a n  action 
against insurer for the loss, and insurer's inotion to nonsuit should have been 
allowed. Hillell v. Ins. Co., 544. 

3 45 9 4 .  Automobile F i re  Insurance. 
A policy of fire insurance issued to a garage owner on "auton~obiles owned 

by insured and held for sale or used in repair service" does not cover a farm 
tractor purchased by insured for resale, there being no definitions in the policy 
giving the term "auton~obile" any meaning other than its ordinary and popular 
sense. "Car" ant1 "autoniobile" are  synonymous. Jemigan a. I m .  Co..  334. 

5 5b. Possession of Property Designed to Manufacture Liquor. 
Possession of property designed and intended for the illegal lnanufacture of 

intosicatinq liquor may be actnnl or constructive. "Designed" means fashioned 
accordinq to a plan for that pnrpose. S. v MrLamh. 2.51. 

A warrant charging defendant with tlie unlawful possession of property for 
the purpose of manufacturing illegal whisliey, instead of with possession of 
property tlesigned and intended for that  purpose, hcld not fatally defective, and 
motion in arrest of judgment is denied. Ihtd. 

§ Dc. Competency of Evidence. 
Where an officer of tlie law sees and recognizes intoxicating liquor in defend- 

ant's car without a search thereof, i t  becomes his duty to act, either with or 
without a search \rarrant. G S. 18-6. S .  c. Harper, 67. 

Testimony tending to show the drunken demeanor of groups of persons seen 
loitering around defendant's place of business is competent as  corroborative 
evidence of the State's witnesses to the effect that defendant sold one of them 
liquor. S. 27. M n ~ r p h y ,  503. 
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8 Qd. SufEciency of Evidence a n d  Nonsuit. 
Evidence i n  this case held sumcient to support a verdict of guilty of unlaw- 

ful  possession of intoxicating liquor for the purpose of sa.le. 8. v. Mills, 226. 
Evidence that  oflicers in  searching defendant's house and barn, found jars, 

some with small amounts of whiskey in them, kegs and barrels, and a worm or 
condenser barrel, with testimony that  i t  was of a type used in the manufacture 
of whiskey, is held, considered in the light most favorable to the State, suffi- 
cient to be submitted to the jury in  a prosecution for possession of property 
designed and intended for the illegal manufacture of whiskey. S. v. McLamb, 
251. 

Testimony of one witness that  he bought a quantity of nontax-paid whiskey 
from defendant, and of another witness that she saw defendant sell the whiskey 
to the first witness, is sufficient to take the case to the jury on the charges of 
possession of whiskey for the purpose of sale and selling whiskey. S. v. Mur- 
phy, 503. 

JUDGMENTS. 
Q a. Consent Judgments. 

If the court is without jurisdiction of the subject matter of a judgment, such 
judgment can attain no validity because entered by consent of the parties, 
since jurisdiction may not be conferred upon a court by consent. Hanson v. 
Yandle, 532. 

8 9. Judgments  by Default. 
The clerk has jurisdiction to enter a default judgment only in those instances 

enumerated by statute, G.S. 1-209, and he may not enter such judgment if 
issues of fact a r e  raised by the pleadings either by express denial or denial 
by implication of law arising from failure to serve a cross action upon the 
party sought to be charged. Boone v. Sparrow, 396. 

8 17a. F o r m  a n d  Requisites i n  General. 
The judgment of a court draws its life and vitality from the judgment roll. 

Boon,e v. Sparrow, 396. 

Q l7b.  Conformity to Verdict, Proof a n d  Pleadings. 
Where issues of fact a re  raised by the pleadings and trial by jury is not 

waived, the court is without power to enter a final judgment until the issues 
of fact a re  determined by the verdict of the jury. Ericksm v. Starling, 643. 

Q 1 Validity-Process, Notice, Service and  Jurisdiction. . 

Notice and a n  opportunity to be heard are  prerequisites of jurisdiction, and 
jurisdiction is a prerequisite of a valid judgment. Boone v. Sparrow, 396. 

If the court is without jurisdiction or power to enter a n  order contained in 
a paragraph in its judgment, such paragrriph is void m d  may be attacked 
whenever and wherever i t  is asserted, without any special plea. Hanson v. 
Yandle, 532. 

Q S7b. Void Judgments. 
Where the court entering a judgment is without jurisdiction, the judgment 

is void and a nullity, and may be attacked in any proceeding. Boom v. Spar- 
row, 396; H a w o n  v. Yandle, 532. 
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§ 29. Part ies  Concluded. 
Sole heir and distributee not made party in purchaser's action against ad- 

ministrator for specific performance of deceased's executory contract to convey 
would not be bound by judgment and his right to reconversion could not be 
precluded thereby. Scott v. Jordan, 244. 

§ 32. Judgment  a s  B a r  to  Subsequent Action. 
A judgment is conclusive upon the parties and their privies a s  to all rights, 

questions, and facts in issue in the action, whenever such matters a re  in issue 
between them in a subsequent action, regardless of whether the subject matter 
is the same, and regardless of whether the prior judgment was by consent or 
based on the verdict of a jury. Coach Co. u. Stone, 619. 

39. Actions on  Judgments. 
Action may be maintained to renew primary judgment and also judgment on 

security for amount included in primary judgment. Trust Co. v. Parker, 326. 

JUDICIAL SALES. 

§ 10. Distribution of Proceeds-Payment of Taxes. 
Taxes which have been levied a t  time of confirmation of sale should be paid 

out of proceeds of sale. Holt v. Afay, 46. 
Where the purchaser a t  a judicial sale states a t  the time he accepts deed 

that he will continue to insist that taxes then levied should be paid out of the 
proceeds of sale, his acceptance of deed, even though the commissioners state 
a t  that time that  they would not pay the taxes, cannot constitute a waiver. 
Zbid. 

LARCENY. 

§ 7. Sufficiency of Evidence and  Nonsuit. 
The State's evidence implicating a person in the larceny of chickens, with 

testimony, unobjected to, of a statement of such person to the effect that  he 
stole the chickens in company with defendant, together with defendant's state- 
ment that he was with such person on the nights in question, except for a short 
time, is  held sufficient to be submitted to the jury in a prosecution for larceny. 
S. u. Bruant, 420. 

8 9. Verdict and  Judgment. 
Where each of several warrants charges the larcny of chickens from different 

people on specified dates, a verdict of guilty "of larceny of chickens" is not too 
indefinite to support judgment, and cannot be held prejudicial when sentence 
on each count runs concurrently. S. v. Bryant, 420. 

A verdict establishing that defendant stole property of the value of more than 
fifty dollars is a conviction of nothing more than a misdemeanor notwithstand- 
ing anything to the contrary in the charge. S. v. Williams, 429. 

LIS PENDENS. 

2. Actions Affecting Realty. . 
Lis pendens is authorized only in actions affecting the title to real property. 

Parker u. White, 680. 
Where i t  is apparent from the pleadings that grantor has elected to sue for 

damages for fraud inducing him to execute deed, such election precludes him 
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from asserting the relief of cancellation and rescissiort or reformation, and 
therefore the action does not involve title to realty so c~s to justify the filing 
of lie pendens, and the trial court properly grants defendants' motion for can- 
cellation of such notice. Ibid. 

NANDAMU S. 

9 1. Nature and Grounds of Wri t  i n  General. 
Mandamus is a writ issuing from a court of compeient jurisdiction com- 

manding a n  inferior tribunal, board, corporation, or person to perform a purely 
ministerial duty imposed by law. The party seeking such writ must have a 
clear legal right to demnnd it, and the party to be c o e i ~ e d  must be under a 
present, clear, legal duty to perform the act. Hospital v. Wilmitigton, 507. 

Mandamus is not a preventive remedy to be used as  :t restraining order to 
preserve the status quo, but is a coercive writ which is final in its nature. Ibid. 

In an action by an eleemosynary corporation against a municipality and a 
county to ascertain defendants' statutory liabilities for cwntributions for indi- 
gent patients of the city and county treated a t  the hospi-al, i t  is error for the 
court to issue the mandatory writ of mandamus against defendants prior to the 
adjudication of the cause on its merits. Ibid. 

MASTER AND SERVANT. 

9 4b. Distinction Between Employees and Independent Contractors. 
Lessee of truck under trip lease agreement for trip in interstate commerce 

is held liable to public generally under doctrine of respondeat superior a s  
matter of public policy notwithstanding that  under agreement lessor is inde- 
pendent contractor; but this rule does not apply to accident occurring after 
trucli had been returned to lessor's place of business upon completion of trip. 
Eclzard u. Johnson, 538. 

Lessor driving own truck under trip lease agreement in interstate coinnierce 
is employee as  f a r  as  public is concerned and in operation of vehicle as  fa r  a s  
lessee is concerned, but is indeper!dent contractor in regard to negligent injury 
to truck. Hill u. Freight Carriers Corp., 703. 

5 B d .  Liability of Employer for  Injury to  Third Persons-Determination 
of Which Par ty  I s  Employer. 

Where a mechanical instrumentality is rented with operator for the per- 
formance of a particular job, the question of whether tlw operator is the em- 
ployee of the owner of the machine or the person renting : t is to be determined 
by whether the owner retains the right to direct and control the manner in 
which the work shall be performed, and it is immaterial whether such right 
of control is actually exercised or not. Hodye u. McGzt iw ,  132. 

Ekidence held for jury on question of whether operator of bulldozer rented 
to plaintiff was employee of owner of machine. Ibi t l .  

§ 4Of. Occupational Diseases. 
An employee who has become affected by silicosis to such extent that, though 

not actually disabled, his continued employment in a n  occupation subjecting 
hi& to silica dust would be hazardous to his health, and who has therefore been 
ordered removed from such hazardous emplognient by the> Industrial Commis- 
sion, is not entitled to compensation under G.S. 97-61 when he has not been 
exposed to inhalation of silica dust for as  much as  two years in this State 
within ten years prior to his last exposure. Midkiff u. Grcznitc Corp., 149. 
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Medical expert evidence to the effect that claimant was suffering from ad- 
vanced silicosis prior to the termination of his employment, together with testi- 
mony by clai~uarit that less than two years after liis last injurious exposure 
to the hazards of silicosis in the employment, claimant was unable to work 
more than a few hours a t  a time hewuse of shortness of breath, 18 held suffi- 
cient to support the finding of the Industrial Commission that  claimant became 
disabled within the meaning of G S. 97-54 within two years of his last injurious 
exposure to the hazards of the disease, G.S. 97-58 ( a ) .  The distinction be- 
tween disablenieut as  defined by G.S. 97-54 and ordinary disability as  defiued 
by G.S. 97-2 pointed out. Single ton  v. X ~ c a  Co., 313. 

The esistence of silcosis must be established by competent medical authority, 
but where the existence of tlie disease is established by medical expert evi- 
dence, the time a t  which clairnnnt later became disabled therefrom may be 
established by non-medical testiniony, it being conipetent for claimant to testify 
as  to his lessened capacity to \?-orl<, shortness of breath, and the effect that  
physical exertion had upon him. Ibid. 

In making occupational diseases conipensable under the Workmen's Compen- 
sation Act, the General Assembly, in recognition of the difference between the 
manner in which disability is brought about by an occupational disease and by 
an ordinary accident, has set 711) dift'erent tests of disability, which the courts 
must obserre. Holzeycntt v. dsbestov CO., 471. 

In  cases of asbestosis and silicosis the legislative test of disability is the 
incapacity of an employee to perform norn~a l  labor in the last occupation in 
which remuneratively employed, G.S. 97-54, G.S. 97-55, while in all other cases 
the test is tlie incapacity of the employee to earn the wages he x a s  receiving 
in the same or any other employment. G.S. 97-2 ( i ) .  I b l d .  

Where a n  employee in a n  asbestos plant becomes disabled by reason of 
asbestosis from performing normal labor in his occupation, as  distinguished 
from being merely affected by asbestosis and subject to rehabilitation, G.S. 
97-61, such employee l ~ a s  suffered disablement a s  defined by G.S. 97-54, and this 
result is not affected by tlie fact that the enlployee thereafter actually earns 
more money in ~ l l o t h e r  employment than he was earning a t  the time tlie esist- 
ence of liis disability was determined. I b i d .  

41. Compensation Act-Action Against Third Person Tort-Feasor. 
In an action by the personal representative of a deceased employee against 

the third person tort-fmsor, defendant is entitled to set up actual negligence 
of the employer, a s  distinguished from imputed negligence under the doctrine 
of rcsporideat sup('rwr, a bar pro tauto to plamtiff's right to recover in 
behalf of the employer, G S 97-10, but contributory negligence on tlie part of 
the employee is a complete bar to the entire action. withont reference to any 
rights of the employer to share in tlie recolery P~o~t r r lc~ tc r  v. ATfotor L1nc8, 
286 

Where defendant sets up the contributor7 negligence of intestate as  a bar 
to plaintiff's right to recover for his intestate's tleath, defendant is not entitled 
to set up the further defence that compensation had heen inid for intestate's 
death by liis employer iintl that intestnte'c negligence was a bar pro tanto to 
the action in so fa r  ns the eruployer i\ entitled to share in the recovery under 
G.S. 07-10, since negligence of intestate rn:~y he presented as a complete bar 
under tlie plea of contrib~ltory negligence, and the further defense was prop- 
erly stricken on niot~on as being mere repetition and snrplusage. Ibid. 
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8 ~43. Notice and  Filing of Claim f o r  Compensation. 
Evidence held to support finding that claim for disablement from silicosis 

was flled within one year from time claimant was advised by competent medical 
authority that he had silicosis, and therefore claim was timely Aled. Singleton 
v. Mica Co., 315. 

5 45. Jurisdiction of Industrial Commission. 
The Industrial Commission has exclusive original jurii~liction of all  Work- 

men's Compensation proceedings and is the sole fact finding agency in such 
cases. Thonzason v. Cab Co., 602. 

5 82. Findings of Fact  and Conclusions of Industrial Commission. 
The findings of fact of the Industrial Commission must be sufficiently positive 

and specific to enable the court on appeal to determine whether they a re  sup- 
ported by the evidence and whether the law has been properly applied to them, 
and when the commission fails to find the determinative facts, the cause is 
properly remanded. Thomason v. Cab Co., 602. 

5 53b. Amount of Recovery Under Workmen's Compensation Act. 
Claimant was employed by one company as  foreman in its asbestos plant for 

thirty-seven weelrs during the fifty-two weelrs immediately preceding the date 
he became disabled from asbestosis. The plant was bought by another com- 
pany and claimant was enlployed by the new owner a t  much smaller wages for 
the last ten weeks of his employment. HfW: His wages during the entire 
fifty-two weeks were properly taken into account in determining the amount 
of conipensation. Honejjcutt v. Asbestos Co., 471. 

§ 55d. Review of Award of Industrial Commission. 
The Superior Court has appellate jurisdiction to review an award of the 

Industrial Coinulission only for errors of law. and the findings of fact of the 
Industrial Commission are  conclusive upon it when suppo~ted by evidence, G.S. 
97-86, and may be re17iewed solely to determine whether there was any compe- 
tent evidence before the Commission to support them and whether the findings 
justify the Commission's legal conclusions and decision Thomason v. Cab 
Co.. 602. 

5 BD. Right  t o  Con~pensation. 
Testimony to the effect that claimant was discharged secause she was not 

keeping up with her work as  she should, although she was doing the best she 
could, is held to support a finding of the Employment Security Commission 
that she was fired for inefficiency, notwithstanding other evidence tending to 
show that she was fired for misconduct. Employnzcnt Secccrit!~ Com. v. Smith, 
104. 

§ 6%. Appeals F r o m  Employment Security  commission^. 
The findings of fact of the Employment Secwrity Commic;sion in a proceeding 

for unemployment compensation a re  conclusive when supported by any com- 
petent evidence. Employment Security Corn, v. SmitR, 104. 

MONEY PAID. 

5 1.  Nature and  Essentials of Right  of Action. 
Becm~se of error in figuring by the agent of the Governroent, an amount less 

than the penalty due was deducted by the warehouseman in paying defendant 
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for his tobacco. Upon later demand by the Government, the warehouseman 
paid the balance due on the penalty. Held: The warehouseman is entitled to 
recover from defendant the additional sum paid. Puckeft v. Bellars, 264. 

MUNICIPAL CORPORATIONS. 

9 8d. Municipal Housing Authorities. 
The power of eminent domain has been delegated to commissioners of hous- 

ing authorities. I n  re  Housing Authority, 463. 
The selection of a site for public housing rests in the broad discretion of a 

housing authority and its action in this regard may be challenged only by a 
charge of abuse of discretion, but allegations of arbitrary or capricious conduct 
a re  sufficient, it not being necessary to allege malice, fraud or bad faith. Ibid. 

Even though the question of whether a housing aythority acted arbitrarily 
or capriciously in  the selection of a site may be a question of fact reviewable 
by the judge on appeal from the clerk, nevertheless the judge has the discre- 
tionary power to submit the question to a jury. Ibid. 

Evidence held sufficient to raise issue of whether housing authority acted 
arbitrarily and capriciously in selecting sit for housing project. Ibid. 

Burden of proof on the issue is greater weight of evidence and not clear, 
strong and convincing proof. Ibid. 

§ 10. Meetings and  Proceedings of Municipal Boards. 
Majority of members of municipal board may act. Edtcards v. Board of 

Education, 345. 

g lla. Elections. 
Although provision of a municipal charter that nonresident freeholders 

should be entitled to vote in its elections, is void, Art. VI of the Constitution 
of North Carolina, where only voters possessing the qualifications prescribed 
by the Constitution actually vote in a bond election in the municipality, the 
election is valid, and approval of the issuance of bonds by the voters in such 
election is effective. Wrenn v. Kure Beach, 291. 

§ l l b .  De Facto OEicers. 
Where the offices of mayor and commissioners of a nlunicipality a r e  created 

by the General Assembly, and in accordance with the town charter, the Gov- 
ernor appoints to these offices men selected by an election in which nonresident 
freeholders were allowed to vote under the charter provisions of the town, and 
such officers are  recognized a s  such and their acts acquiesced in by the resi- 
dents of the town and the public generally, such officers are  a t  least de facto 
officers of de jure offices. Wrenw v. Kure Beach, 291. 

§ 12. Liability of Municipality fo r  Torts. 
A municipal corporation in distributing electricity for prodt is regarded as  

a private corporation, and in such capacity is liable to persons injured by the 
actionable negligence of its servants, agents and officers. Rice v. Lumberton, 
227 ; Mintz v.  Murphz~, 304. 

5 32. Property Subject t o  Assessment f o r  Public Improvements. 
Property held by nonprofit cemetery association not exempt from assessments 

for street improvements. Cemetery Asso. v. Raleigh, 509. 
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Q 88. Validity and  Attack of Assessments fo r  Public Improvements. 
Death of member of board of appraisers does not preclude survivors for 

functioning a s  a board. BalZard v. Charlotte, 499. 

The failure to follow statutory procedure to contest thr. levy of assessments 
for public improvements does not preclude the landowner from maintaining 
a n  independent action to vacate the assessmwts or to enjoin their enforcement 
if such assessments are  void. Ibid. 

§ 41. Municipal Charges and  Expenses. 
Evidence hcZd to support finding that chamber of commerce did not expend 

tax moneys as  agency of municipality for purposes spwified in G.S. 158-1. 
Homer v.  Chamber of Commerce, 77. 

Good faith in the expenditure of tax moneys does not affect the question of 
whether such expenditure is authorized. Ibid. 

While ordinarily a municipality may not expend public funds for improre- 
ments and construction outside its corporate limits unless specifically author- 
ized by statute or its charter, where the building of ul~derpasses and over- 
passes along a cross-line railroad .track within the city would be greatly in 
excess of the cost of relocating the cross-line outside the city limits, the city 
may contribute funds for the construction of such cross-lme outside its limits 
under the principle of compensation by way of substitution. A u s t i n  v. Shaw, 
722. 

The power of a city to compel a railroad company a t  its own espense to 
eliminate grade crossings within the city is subject to the limitation that such 
power may not be exercised arbitrarily or unreasonably, and therefore the 
existence of such power does not preclude the nlunicipality from contributing 
pnblic funds in good faith under a comprehtmire plan fclr the elimination of 
grade crossings within the city in the public interest. I b ~ d .  

Where a comprehensive over-all plan for the elimination of grade crossings 
within the limits of a populous city requires alterations and constructions near 
the railroad company's passenger station, the city nlay lawfully expend its 
funds in contribution of such alterations and structures as, expenses incidental 
to the over-all plan for the elimination of the grade crossings. Ibid. 

NEGLIGESCE. 

1 Acts and Omissions Constituting Negligence i n  Ge:neral. 
Negligence is the want of care commensurate with the ex sting circumstances. 

liarwood v. General Motors Corp., 88. 
Actionable negligence is the failure to exercise proper rare  in the perform- 

ance of some legal duty which the defendant owes plaintil'f under the circum- 
stances, which proximately causes injury to plaintiff'. Yiizt: v .  Murpky, 304; 
Morris v. Transport Co., 368. 

Negligence is the failure to exercise that  degree of care which a reasonably 
prudent person would exercise under like circumstances, under conditions from 
which the resulting or similar injury could have been reasonably foreseen, 
which proximately causes the injury. AfilZs v .  Waters, 424. 

3 2. Sudden Emergency, 
In  a sudden emergency a person is not held to the duty of selecting the 

wisest choice of conduct but only to such choice a s  a person of ordinary care 
and prudence, similarly situated, mould have selected. Hills v. Waters, 424. 
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8 3 jri . Res Ipsa Loquitur. 
Res ipsa loquitur does not apply to the injury of a passenger in an ambu- 

lance resulting from the sudden opening of the door while the vehicle is in 
motion when the passenger's evidence itself undertakes to point out reasons 
why the door suddenly opened. Pemberto?~ v. Lewis, 188. 

8 4a. Condition a n d  Use of Lands and  Buildings i n  General. 
The heating of a filling station by a n  open gas heater within the room some 

distance f r o u  the outside gas tanks and pumps is not negligence per se. Mills 
v. Waters, 424. 

5 4f. Injury t o  Patrons and Invitees. 
The eride~lce disclosed that  a customer a t  a filling station purchased a jug 

of gasoline and followed the attendant into the station with the jug to receive 
his change, that in some accidental manner the jug became broken, that the 
attendant grabbed a broom and attempted to sweep the loose gasoline out the 
door, but that during the sweeping motion some gasoline came in contact with 
an open gas store which mas in the station for the purpose of heating the room, 
resulting in a fire in which plaintiff was injured. Ifcld: The emergency was 
not brought about by defendants or their agents, and nonsuit was properly 
entered. Mills v. Waters, 424. 

Evidence heEd for jury on issues of negligence and contributory negligence 
in action by roomer to recover for fall down basement stairs of boarding house. 
Thompson v. DeVonde, 520. 

8 5. Proximate Cause. 
Prosimate cause is that cause which produces the result in continuous 

sequence and from which a man of ordinary prudence could have foreseen that 
such result was probable under the facts a s  they existed. Mint" 2;. Murphy, 
304. 

5 9. Anticipation of Injury. 
Tile operator of a filling station heated by an open gas heater cannot be held 

to the duty of foreseeing that a customer purchasing a jug of gasoline would 
bring the jug into the station and that the jug would become broken aceident- 
ally so a s  to set the premises afire. Mills v. TVatcrs, 424. 

§ 11. Contributory Negligence i n  General. 
A person stti jzcris is under the duty to exercise that degree of care for his 

own safety which is commensurate with the obvious danger. Rice v. Lztmber- 
ton, 227. 

§ 17. Presumptions and Burden of Proof. 
There is no presumption of negligence from the mere fact of a n  accident or 

injury, but plaintiff has the burden of establishing not only negligence but that  
such negligence was the proximate cause of the injury complained of. Bar -  
wood ?). G ~ n c r a l  Motors Corp., 88. 

Plaintiff in an action based on negligence has the burden of producing evi- 
dence, either direct or circumstantial, sufficient to establish negligence on the 
part of defendant and that such negligence proximately caused the injury. 
Sowers v. Marley, 607. 
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8 19a. Questions of L a w  and  of Fact.  
Negligence is a question of law, and when the facts a re  admitted or estab- 

lished the court may say whether there has been a negligent breach of duty 
and also whether it was a proximate cause. Mintz v. Murphy, 304. 

8 19b ( 1 ) .  SuWciency of Evidence a n d  Nonsuit on Irisue of Negligence i n  
General. 

Evidence that  merely raises a conjecture a s  to the existence of negligence 
or proximate cause is insufficient to be submitted to the jury. Harwood v. 
General Motors Gorp., SS. 

Nonsuit is proper in a n  action for negligence when all the evidence taken 
in the light most favorable to  plaintiff fails to show any one of the elements 
of actionable negligence. Mintz v. Murphy, 304. 

In  order for circumstantial evidence to be sufficient to be submitted to the 
jury in a n  action for negligence, the facts presented must reasonably warrant 
the inference that  the injury was the result of actionable negligence on the 
part  of defendant, and such inference must rest upon facts in evidence and 
cannot rest on conjecture or surmise from the evidential facts. Sowers v.  
Marley, 607. 

5 19c. Nonsuit on  Issue of Contributory Negligence. 
Nonsuit on the ground of contributory negligence is proper only when the 

plaintiff's own evidence, considered in the light most falorable to him, estab- 
lishes contributory negligence a s  the only reasonable conclusion deducible 
therefrom. Jlorrisette v. Boone Co., 162. 

§ 19d. Nonsuit f o r  Intervening Negligence. 
Nonsuit is proper in a negligence action when i t  clearly appears from the 

evidence that the injury complained of was independently and proximately pro- 
duced by the wrongful act, neglect, or default of a n  outside agency or responsi- 
ble third person. dfintz v. Murphy, 304 ; Clark v. Lambreth, 578 ; Jones v. 
R. R., 640. 

!j 21. Issues a n d  Verdict. 
A verdict to the effect that  the driver and passengers in the first car were not 

injured by the negligence of the driver of the second car .  and that  the driver 
of the second car was injured by the negligence of the driver of the first car 
but was guilty of negligence contributing to his injury, is held reconcilable 
under a permissive application of the doctrine of proximate cause and not 
essentially inconsistent, and the trial court was without power, as  a matter of 
law, to refuse to accept such verdict. Edwards v. Motor Co., 269. 

A finding by the jury that  plaintiff mas not injured by the negligence of 
defendant, that  defendant was injured by the negligence of plaintiff, but that  
defendant by her own negligence contributed to her injury, is held not incon- 
sistent when measured by the applicable principles of law in this case. Adcoz 
v.  Austirt, 591. 

NUISANCES. 

8 Sa. Acts and  Conditions Constituting Nuisance. 
In  a n  action by a municipality to condemn land for a n  elevated water storage 

tank, allegations of intervening property owners that  the operation of the tank 
would constitute a nuisance in the overflow of water from the tank on their 
premises and the increase in water pressure in the pipes in their dwellings 
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held no defense, and the city's demurrer thereto is properly sustained, since 
a n  elevated water storage tank is not a nuisance per se and the pleading of 
prospective damage in its operation is premature, since such damage cannot 
be recovered by interveners before they have occurred. Raleigh v. Edwards, 
671. 

PARENT AND CHILD. 

5 3b. Liability of Paren t  f o r  In jury  to Child. 
Under the common law in force in this State a child may not maintain a n  

action to recover for negligent injury against its parents or either of them. 
G.S. 4-1. Redding v. Reddimg, 638. 

5 3c. Liability of Third Persons t o  Paren t  fo r  Injury t o  Child. 
Ordinarily the father is entitled to the earnings of his child during the child's 

minority, and is liable for necessary medical treatment for his child, and his 
right to recover these elements of damages against a third person who has 
negligently injured the child cannot be defeated by the bringing of a n  action 
in the name of the child by his mother a s  next friend, even though all damages 
a re  sought in such action, and therefore i t  is error for the court, in the child's 
action instituted by its mother, to permit the jury to consider such elements 
of damage, the father having instituted action to recover same. Smith v. 
Hewett, 615. 

Upon the death of the father, the father's administrator is entitled to con- 
tinue the father's action against a tort-feasor who has negligently injured his 
child to recover for loss of services of the child up to the date of the father's 
death. Ibid. 

5 5. Liability for  Support of Children. 
The common law obligation of a father to support his minor children is not 

a property right but is a personal duty which is terminated by the death of 
the father, and cannot be made the basis of a claim against the estate of the 
father who has disposed of his property by will without providing for the 
support of his minor children. Elliott u. Elliott, 153. 

PARTIES. 

5 3. Part ies  Who May Be Sued. 
If plaintiff be in doubt a s  to the persons from whom he is entitled to redress, 

he may join two or more defendants to determine which is liable. Cain v. 
Corbett, 33. 

5 7. Interveners. 
Person claiming interest in subject matter and whose rights mould purport- 

edly be affected by judgment should be allowed to intervene. Scott v. Jordan, 
244. 

3 10. Joinder of Additional Part ies  Defendant. 
The provisions of G.S. 1-73 do not authorize the court to bring in a party 

who cannot be held liable by either plaintiff or defendant upon the action a s  
constituted. Moore v. Clark, 364. 

A cause of action must stand or fall in accordance with the theory of lia- 
bility set up in the complaint, and the original defendants a r e  not entitled to 
the joinder of a n  additional party defendant upon allegations seeking to set 
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up an entirely new theory of liability in substitution for that  alleged in the 
complaint. Ibid. 

PARTITION. 

8 l a .  Nature and  Extent  of Right  i n  General. 
Tenancy in common in land is the basis for a petition fcr  partition. Murphy 

v. Smith, 455. 

§ 4d. Part i t ion Proceedings--Actual Partition, Report  and  Confirmation. 
Judgment confirming report for actual partition in accordance with the con- 

sent judgment theretofore entered will not be held for error on the ground 
that  the commissioners failed to take into corisideration the value of a structure 
erected on the land by one party and allotted to the other, even though the 
report makes no specific reference to the structure, when the record discloses 
that  the value of the structure was, in fact. considered by the commissioners 
in the division of the land. Thompson v. Thompson, 416. 

l!he mere fact that commissioners in partition failed to file their report 
within sixty days after notification does not vitiate the report or preclude 
confirmation. Ibid. 

§ 5a. Proceedings Upon Plea of Sole Seizin-Effects of Plea. 
A plea of sole seizin in a proceeding for partition converts the proceeding, 

in legal effect, into an action in ejectment, with the burden upon petitioners 
to grove their title. Murphy v. Smith, 455. 

§ Sd. P lea  of Sole Seizin-Sufficiency of Evidence and  n'onsuit. 
Where, upon the plea of sole seizin in a proceeding for partition, petitioners' 

title is made to depend upon the death of a missing person without surviving 
heirs, and petitioners' only evidence in reference to this matter raises a t  most 
only a presumption of the death of such missing person, held petitioners have 
failed to make good their allegation of tenancy in common and nonsuit was 
properly entered. Murphy v. Smith, 455. 

8 6. Pam1 Partition. 
A par01 partition among tenants in common comes within the statute of 

frauds and may not be enforced unless each tenant goes into possession of his 
share in accordance with the agreement and holds same under known and 
visible boundaries openly, notoriously and adversely for twenty years, and a 
holding for a shorter period, even though the respective tenants collect the 
rents from and pay taxes upon their respective shares, doen: not alter this result 
or create a n  estoppel. Dwket t  v. Harrison, 115 ; TViZlian~s v. Robertson, 478. 

PARTNERSHIP. 

§ la. Creation and  Existence of Partnership. 
A partnership is an association of two or more personcs to carry on as  co- 

owners a business for profit, but proof of division of profits! is alone insufficient 
to establish a partnership and is not even prima facie evidence thereof in in- 
stances, among others, when payment of a share of the gross returns of the 
business is to discharge a debt by installments or as  rental for real or per- 
sonal property. Johnson v. Gill, 40. 

Evidence tending to show merely that a person sold or leased a truck to 
partners for the conduct of the partnership business, with the purchase price 
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or rental to be paid in a stipulated sum weekly, is insufficient to be submitted 
to the jury on the question of whether such person was a member of the part- 
nership, notwithstanding further evidence that  the stipulated weekly rental of 
the truck was in excess of its true rental value. Ibid. 

8 6b. Liability of P a r t n e r e s e p a r a t e  F i rms  and  F i rms  Doing Business a t  
Several Places. 

Where there is evidence that  a firm of the same name did business in two 
separate cities and that defendant partner appeared to be interested in the 
business a t  both places, his motion to nonsuit in an action on an account due 
by the firm a t  either place is properly denied. Suppljl Co. v. Roxxelt, 631. 

Where defendant partner alleges and offers evidence that there were two 
separate firms doing business in separate cities and that he was a partner in 
only one of them, i t  is reversible error for the court to charge that he admitted 
partnership in the firm and that the same concern was doing business in both 
cities. Ibid. 

§ 6d. Liability of Partners  fo r  Torts. 
Partners a re  liable jointly and severally for a tort committed by one of them 

in the course of the partnership business. Johnson v.  Gill, 40. 
Where the evidence is insufficient to be submitted to the jury on the question 

of whether defendant appellee was a member of the partnership, his motion 
to nonsuit in a n  action seeking to hold him liable for a tort committed by one 
of the partners is properly entered. Ibid. 

PLEADINGS. 
5 8. Joinder of Causes. 

Plaintiff may unite in a single action several causes of action if they all  
arise out of the same transaction or transactions connected with the same 
subject matter, and tell a connected story forming a general scheme tending to 
a single end. Roberson v. Slcain, 50. 

§ 3a. Statement of Causes i n  General. 
Where cause for false imprisonment is stated, and allegations of malicious 

prosecution a re  not stated as  separate cause of action, the complaint states by 
a single cause. Cain v. Corbett, 33. 

§ 10. Counterclaims. 
A defendant cannot be compelled to file a counterclaim in plaintiff's suit, 

but may in his election reserve such matter for a future independent action 
unless the claim is essentially a part of the original action and will necessarily 
be adjudicated in it. Cameron v. Canzeron, 82. 

I t  is not required that  a counterclaim be based on matters existing a t  the 
time of the commencement of the action except when arising out of contract. 
G.S. 1-137. Ibid. 

In  plaintiff's action in tort for conversion of funds by defendant agent, 
defendant may not set up a counterclaim in contract which neither is connected 
with plaintiff's subject of action nor arises out of transactions set forth in the 
complaint. Finance Co. v. Holder, 96. 

In  plaintiff's action in tort for conversion of funds by defendant agent, de- 
fendant may not set up a counterclaim for the penalty for usury. Ibid. 



846 ANALYTICAL INDEX. [23B 

In plaintiff's action in tort for conversioll of funds by defendant agent, de- 
fendant may not set up a counterclaim upon contract to recover the reasonable 
value of services rendered by defendant to plaintiff. Ibid. 

'Where a counterclaim is not served on the party sought to be charged its 
allegations a re  deemed to be denied, and this rule applies to a cross action 
against a codefendant as  well a s  one against plaintiff. K'oone v. Sparrow, 396. 

Q 14. Reply. 
A complaint and reply a re  inconsistent within the meaning of G.S. 1-141 

when they a re  contrary so tha t  one is necessarily false i f  the other is true, and 
the rule against inconsistency does not preclude plaintiff from replying to a 
defense by alleging new matter involving a new position which is not neces- 
sarily inconsistent with that  taken in the complaint, since plaintiff should not 
anticipate a defense in his complaint. Scott v. Jordan, 244. 

Plaintiff sought to recover the land in question as  the r,ole heir a t  law of his 
ancestor. Defendant set up in his answer an executory contract to sell exe- 
cuted by the ancestor. Plaintiff's reply setting up abandonment and cancella- 
tion of the contract by mutual agreement of plaintiff and defendant. Held: 
The reply is not inconsistent with the complaint and states a defense to the 
new matter set up in the answer, and motion to strike the reply was properly 
denied. Ibid. 

Q 15. Office and  Effect of Demurrer. 
A demurrer admits the truth of the well-pleaded factual allegations in the 

pleading of the adverse party solely for the purpose of ~:esting the sufficiency 
of such allegations to state a cause of action or a defense, and therefore such 
admission forthwith ends if the demurrer is overruled. Erickson v. Starling,  
643. 

While plaintiff may demur to any one or more of s e v e i ~ ~ l  defenses set up in 
the answer, he may not divide a single atHrmative defense into its several con- 
stituent paragraphs or sentences, and demur separately to such several para- 
graphs or sentences segregated from their respective ccmtexts. Ibid.  

§ lob. Demurrer for  Misjoinder of Part ies  and  Causes;. 
In  this action for false imprisonment, demurrer on the ground of misjoinder 

of parties and causes of action should have been overruled, it appearing that  
all parties defendant were proper or necessary parties and that the complaint 
stated but one cause of action. Paiu v. Covbett, 33. 

Where there is no misjoinder of causes of action, the fact that  one defendant 
may not be a proper or necessary party is not ground far  demurrer, but may 
be regarded as  surplusage. Roberson 1;. Su;ain, 50. 

8 :19c. Demurrer for  Fai lure of Pleading t o  State  Caurie of Action. 
IJpon demurrer, a pleading will be liberally construed, giving the pleader the 

benefit of every reasonable inference and intendment deducible from the fact:s 
alleged a s  well a s  all  relevant inferences of fact, and the demurrer cannot be 
sustained if upon the entire pleading any part presents facts or reasonable 
inferences of fact sufficient to constitute a cause of action Roberson v .  Swain, 
50. 

The rule that  a pleading will be liberally construed upon demurrer does not 
permit the court to construe into the pleading that  which i t  does not contain. 
Uillingllam v. Iiligerman, 398. 
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Answer to the merits cures a defective statement of a good cause of action, 
and  a demurrer thereafter filed on this ground is properly overruled. Shuford 
v. Phillips, 387. 

Answer alleging a n  essential element of plaintiff's cause of action is available 
to plaintiff under the doctrine of aider upon a subsequent demurrer by de- 
fendant. Ibid. 

B b .  Amendment by Permission of Trial Court. 
I n  wife's action for divorce from bed and board, husband will be allowed to 

amend so a s  to set up cross action for divorce on ground of separation, in order 
that  parties may end controversy in one and the same litigation. Cameron v. 
Cameron, 82. 

Where i t  appears on the face of the complaint that  the court has no juris- 
diction of the subject matter of the action, the trial court may not allow a n  
amendment, since such defect cannot be cured by waiver, consent, amendment, 
o r  otherwise. Anderson v. Atkinson, 300. 

The trial court may not allow a n  amendment which sets up a wholly different 
cause of action or changes substantially the form of the action originally 
alleged. Ibid. 

§ 23. Amendment After Decision o n  Appeal. 
Where the trial court erroneously refuses defendant's motion for judgment 

on the pleadings, the cause will be remanded, and in the subsequent proceedings 
defendant may renew his motion, and plaintiff, if so advised, may move to 
amend, in which event defendant may withdraw his motion for judgment on 
the pleadings and prosecute his counterclaim. Credit Corp. v. Saunders, 369. 

§ 24c. Proof Without Allegation. 
Proof without allegation is a s  ineffective a s  allegation without proof, and 

evidence which is not predicated upon allegation is irrelevant. Wilson v. 
Chandler, 373. 

3 25. Questions and  Issues Raised by Pleadings. 
Ordinarily a party is bound by a n  allegation of fact contained in his own 

pleading, unless withdrawn, amended, or otherwise altered, and when not 
denied by the adverse party, such matter is not in issue. Credit Corp. v. 
Saunders, 369. 

The issues arise upon the pleadings, and if a material fact alleged in the 
complaint is not denied by the answer, such allegation, for the purpose of the 
action, is taken a s  true and no issue arises therefrom. Wilson u. Chandler, 373. 

The admission in the answer of the allegation in the complaint that  a t  the 
time in question the truck of defendant was being driven by a named person 
a s  agent and employee of defendant is held sufficient to establish that  the 
agent a t  the time was driving in the scope of his employment, relieving plain- 
tiff of the necessity of introducing evidence on the issue of respondeat superior. 
Hodyes v. Malone & Co., 512. 

8 28. Motion f o r  Judgment  on  t h e  Pleadings. 
Where the mortgagee in claim and delivery alleges in his complaint and also 

in his reply, filed some four months af ter  he had obtained possession of the 
property, that  the ralue of the property was in a certain sum and the debt in 
a less amount, defendant mortgagor is entitled to recover on the pleadings the 
difference between the alleged debt and the alleged value of the property, but 
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PLEADINGS-Continued. 

the mortgagor's motion for judgment on the pleadings is based upon plaintiff's 
allegations a s  to the value of the property and the amount of the debt, and 
precludes him from asserting on his counterclaim that  the value of the property 
was in excess of that  alleged in the complaint, or that  the debt should be 
reduced by the amount of alleged usury, G.S. 1-510. Credit Corp. c. Saunders, 
369. 

A court of record has inherent power to render judgment on the pleadings 
where the facts shown and admitted on the pleadings entitle a party to such 
judgment. Erickson v. Starling, 643. 

A motion for judgment on the pleadings admits solely for its purposes the 
truth of all  well-pleaded facts in the adwrsary's pleading together with all  
fa ir  inferences to be drawn therefrom, and also the untruth of morant's allega- 
tions in so f a r  a s  they a re  controverted by the adversary s pleading, and there- 
fore if the motion is denied, movant is not precluded from having the action 
regularly tried upon all issues raised by the pleadings. Ibid. 

A motion for judgment on the pleadings is allowable only where the pleading 
of the opposite party is so fatally deficient in substance tis to present no mate- 
rial issue of fact. Ibid. 

Upon motion for judgment on the pleadings the c o w  is confined to deter- 
mining whether any material issue of fact has been joined between the parties, 
and he may not hear extrinsic evidence or nlalre findings of fact. Ibid. 

If the pleadings raise a n  issue of fact on any single material proposition, 
motion for judgment on the pleadings must be denied, and the court may not 
enter a partial judgment on the pleadings for a part of a litigant's claim, but 
must submit the issues of fact for the determination of the jury so that  a single 
judgment which will completely and finally determine all the rights of the 
parties may be entered. Ibid. 

§ 31. Motions to Strike. 
Motion to strike particular allegations of the complaint which are  clearly 

impertinent and irrelevant should be allowed, and the refusal of the motion 
will be reversed when the matter is sufficiently prejudicir~l. Lambert a. Scl~ell, 
21. 

Refusal to strike evidential allegations which are  germane to the inquiry 
is not, ordinarily, prejudicial. Woodv v. Rarnett, 73. 

Motion to strike matter barred by agreement of coinpromise should have been 
allowed. Snyder .I>. Oil Co., 119. 

Supreme Court will not chart course of trial on appeal from order on moticon 
to strike. Areal v.  Creuhozind Corp., 223. 

Plea that deceased was covered by Compensation Act, in addition to plea of 
contributory negligence of deceased held surplusage in action by deceased's 
administration for wrongful death. Poirldecter v. Motor Lines, 286. 

A motion to strike a further defense, cross action and counterclaim, should 
not be allowed if the facts pleaded therein may be pro17en by competent eyii- 
dence, and if so proven, would constitute a defense in whole or in part to the 
aflirmative relief sought in the complaint. Weant v. McCianless, 384. 

A motion to strike defendant's counterclaim on the ground that the contract 
therein alleged as  the basis of the counterclaim is unenforceable under the 
statute of frauds, is properly denied, since the contract is enforceable unless 
the statute of frauds is properly pleaded. Ibid. 
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In  bus passenger's action against bus company and truck driver to recover 
for injuries resulting from collision between the vehicles, consent judgment 
was entered against both defendants. Held: In  subsequent action by bus com- 
pany against truck driver to recover for damages to bus, defendant was entitled 
to plead prior judgment, and motion to strike was properly denied. Coach Co. 
v .  Stone, 519. 

PRINCIPAL AND AGENT. 

§ 7a. Actual Authority of Agent. 
A manufacturer's agent whose duties relate solely to promotion of the prin- 

cipal's products among prospective customers of the dealer, has  no actual 
authority to modify the contractual relations between the principal and the 
dealer. Commercial Solvents v .  Johnson, 237. 

§ 7b. Apparent Authority of Agent. 
The doctrine of apparent authority has no application when the person deal- 

ing with the agent has actual or constructive knowledge of the nature and 
extent of the agency. Commercial S o l ~ e n t s  v .  Johnson, 237. 

8 13c. Relevancy and  Competency of Evidence of Agency. 
Allegations in defendant's answer that the driver of the car was under con- 

tract with defendant to sell defendant's merchandise on a commission basis 
does not tend to show the existence of the relationship of principal and agent 
between defendant and the driver, and is properly excluded from evidence 
on the ground of irrelevancy. Lindsey v .  Leonard, 100. 

Admission in answer of alleged agent that  he mas representative of codefend- 
an t  held incompetent as  against codefendant. Zbid. 

Evidence that shortly after the accident, merchandise of defendant was 
found in the car  of the alleged agent who stated that he was selling the arti- 
cles for defendant, held properly excluded. Zbid. 

Extrajudicial derlarations of an alleged agent a re  not competent to prove 
the fact of agency or its extent. Commercial Solvents v .  Johnson, 237. 

Even when the fact of agency is proven by evidence aliunde, extrajudicial 
declarations of the agent are  not competent against the principal unless it  also 
is made to appear by evidence aliunde that the declarations were within the 
actual or apparent scope of the agent's authority. Zbid. 

PRINCIPAL AND SURETY. 

5 5c. Actions on  Bonds of Public OfRcers. 
Plaintiff may sue sheriff and his deputy as  well as  the sureties on their bonds 

in one action for false arrest committed by deputy under color of his office. 
Cain v. Corbett ,  33. 

5 5d. Bonds of Public Officers--Settlement and  Discharge of Surety. 
Where surety on clerk's bond pays into court total liability of clerk a s  

shown by clerk's records, court has jurisdiction to provide that  unclaimed funds 
be returned to surety. Ifanson v .  Yandle ,  532. 

PROCESS. 
§ 1. F o r m  and  Requisites. 

The summons must be signed by the clerk. Boone v .  Sparrow, 396. 
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8 8. Amendment of Process. 
The failure of the clerk to sign summons may be cured by amendment pro- 

vided the summons bears internal evidence that  i t  was issued from the clerk's 
office for the purpose of bringing the defendant into court to answer a com- 
plaint, G.S. 1-163, but such failure cannot be cured by a:mendment when there 
is nothing on the face of the paper to give assurance that  i t  received the sanc- 
tion of the clerk before i t  was delivered to the sheriff to be served, since in 
such event i t  is not a defective summons but no summons a t  all. Boone v. 
Bparrow, 396. 

§ 8c. Service on  Agent of Foreigm Corporation Doiing Business i n  This 
State. 

In  order to acquire jurisdiction of a foreign corporation by service of process 
under G.S. 1-07, the corporation must be doing business3 in this State and i t  
must be present in this State in the person of a n  authorized officer or agent. 
Lambert v. Scl~ell, 21. 

A foreign corporation is present and doing business in this State through an 
authorized officer or agent within the purview of G.S. 1-97 when it  has an 
officer or agent here who exercises some control over and discretionary power 
in respect to some function for which the corporation was created and not 
merely one incidental thereto. Ibid. 

Foreign railroad company haring no property in this State held not doing 
business here in maintaining agent to promote goocl will to have shippers re- 
quest that  goods be routed so a s  to use it  as  connecting carrier. Ibid. 

PUBLIC OFFICERS. 

§ 4b. Prohibition Against Holding Two Public Offlces Simultaneously. 
Postmaster's appointment as  member of board of education is ineffective; 

member of board of education vacates this office eo insta?sfti he accepts office of 
mayor. Edwards v. Board of Education, 345. 

§ 5a. De Facto Offlcers. 
Mayor and commissioners of town appointed by Governor in accordance 

with election in which nonresident freeholders were allowed to vote held 
de facto officers of de jwre offices. Wrenn ?>. Kure Beac?, , 292. 

Postmaster appointed member of board of education and member of board 
of education accepting office of mayor held neither de j w e  nor de facto mem- 
bers of board of education. Edwards v. Board of Educa:tion, 345. 

$j 7. Functions, Powers a n d  Duties. 
Where statute confers joint authority on members of a board, surviving me:m- 

bers, acting a s  a board, may exercise the authority. Ballard v. Charlotte, 484. 

3 8. Civil Liabilities of Officials to Individuals. 
In  the performance of governmental duties involving the exercise of judlg- 

ment and discretion, a public official is clothed with immunity for mere negli- 
gence, and may be held liable only if his act or failure to act is corrupt o r  
malicious or if he acts beyond the scope of his duties. Smith v. Hefner, 1. 

While a n  employee, a s  distinguished from a public official, may be held liable 
individually for negligence in the performance of his duties, such negligence 
may not be imputed to the employer on the principle of respondeat superior 
when the employer is clothed with governmental immunity. Ibid. 
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PUBLIC OFFICERS-Continued. 

School trustees and park commissioners held not liable for negligent injury 
to  patron a t  commercial baseball game played on school diamond rented to 
league club. Ibid. 

9 9. Attack of Validity of Official Acts. 
The official acts of de facto officers cannot be collaterally attacked. W r e m  

v. Kure Beach, 291. 
Where the county commissioners of a county a re  without authority to estab- 

lish a general county court, the person named in their resolution to be judge 
of such court is without any actual or apparent authority to so act, and there- 
fore a person sentenced by him may attack the validity of his imprisonment 
a t  any time in any proceeding. I n  r e  Hickerson, ilG. 

RAILROADS. 

5 4. Accidents a t  Grade Crossings. 
Evidence tending to show that  plaintiff's intestate could have seen one-fourth 

of a mile in the direction from whence defendant's train was approaching, 
without evidence that  the condition of the crossing caused his vehicle to stall 
or prevented him from looking before entering upon the crossing, held to dis- 
close contributory negligence barring recovery as  a matter of law. Cockrell 
v. R. R., 303. 

I n  car passenger's action for negligent injury in crossing accident, driver 
held guilty of insulating negligence. Jones v. R. R., 840. 

§ 7. Fires. 
Evidence tending to show that  defendant railroad company allowed its right 

of way to become foul with weeds, broomstraw, etc., that  immediately after 
the passage of defendant's coal-burning engine a fire started in the inflammable 
material on the right of way and spread to plaintiff's house and destroyed it ,  
with further evidence that cinders and hot ashes were found on the right of 
way a t  the point where defendant's engine had stopped, is held sufficient to be 
submitted to the jury on the issue of defendant's negligence in permitting its 
right of way to become and remain in such dangerous condition, and it  is 
immaterial whether such negligence caused the injury through sparks from the 
snloltestack or live coals or clinkers from the engine. Gainey u. R. R., 114. 

RAPE. 

§ 11. Carnal Knowledge of Female Under Twelve-Sufficiency of Evi- 
dence. 

Evidence of defendant's identity as  the person who had carnal knowledge of 
a n  eightqear-old girl, together with evidence of penetration, held sufficient to 
be submitted to  the jury in a prosecution for rape. G.S. 14-21, G.S. 14-23. S. v. 
Reeves, 427. 

14. Carnal Knowledge of Female Under Twelve-Verdict, Judgment  
and  Sentence. 

The recommendation of the jury for life imprisonment upon conviction of 
defendant of the crime of rape affords no ground of complaint on the part of 
the defendant. 8. v. Reeve.9, 427. 
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REFERENCE. 
g 8. Compulsory Reference. 

The Superior Court is without authority to order a compulsory reference 
in a n  action seeking to recover a specified amount alleged to be due plainti'l'f 
from defendant under the terms of a conditional sales contract, no equitrtl~le 
relief being sought. Acceptance Corp, v. Pillman, 295. 

g 4. Pleas i n  Bar. 
Where defendants object to a compulsory reference ordered without firsit 

determining their plea in bar of title by adverse possession, but do not a t  once 
appeal therefrom, they may not, after reference, maintain that  the plea in bar 
first should have been determined. Gaither v. HospitaZ, 431. 

8 9. Exceptions and Preservation of Grounds of Review. 
The remedy for failure of the referee to find a material fact is by motion to 

recommit and not by exception to his failure to find the fact. Murphy v. Smith, 
455. 

&! 12. Remand for  Additional Findings. 
Where the referee fails to find a materirll fact, the remedy is by motion 

to recommit and not by exception to the failure of the referee to find the fact. 
Murphy v. S'mith, 465. 

8 14a. Procedure t o  Preserve Right  to  J u l y  Trial in  Compulsory Ref- 
erence. 

In order for a party to a compulsory reference to preserve his right to trial 
by jury he must (1) object to  the order of compulsory reference a t  the tim'e 
it  is made; (2)  file specific esceptions to particular findings of fact within 
thirty days after the referee's report is delivered to the clerk, G.S. 1-195 ; ( 3 )  
formulate appropriate issues of fact raised by the pleadings and based on the 
facts pointed out in his exceptions, and tender such issues with his exceptions; 
( 4 )  set forth in his exceptions to the referee's report a definite demand for 
jury trial on each issue so tendered; and failure to comply with any one of 
these requirements waives his right to jury trial. Bartlett v. Iiopkins, 165. 

Where defendants in a compulsory reference offer no evidence in support 
of their plea of title by adverse possession rind tender ncb issue thereon with 
demand for jury trial, they waive the right lo have the plea in bar tried by 21 

jury. Gaither v. Hospital, 431. 
A party to a compulsory reference waives his right to trial by jury, not- 

withstanding his objection to the order of reference and exception to the 
referee's finding of fact, when the issues tendered by him relate only to evi- 
dentiary matters and not to those issues arising upon the pleadings. Murphll 
v. Smith, 455. 

REMOVAL O F  CAUSES. 

&! 7.  Effect of Petition for  Removal. 
Petition for removal cannot deprive State court of jurisdiction to continut? 

with proceedings for contempt in willful violation of restraining order. Erwihl 
Mills v.  Textile Workers Union. 107. 

ROBBERS. 
8 8. Verdict a n d  Punishment. 

Where, on a charge of robbery with firearms, the jury returns a verdict ol! 
"guilty of robbery" sentence of not less than ten nor more than fifteen years is: 
in excess of that  permitted by law. In re Fcrguson, 121. 
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SCHOOLS. 

8 Sa. Consolidation of School Districts. 
A county board of education has the discretionary power, with the approval 

of the State Board of Education, to close a high school in a union school and 
transfer the high school pupils to other high schools in adjoining districts pro- 
vided there is a consolidation of the districts involved and a flnding as  to the 
adequacy of the school facilities in the consolidated district or districts. G.S. 
115-99. Xeeger v. Drummond, 8. 

The courts will not interfere with the action of the school authorities in 
creating or consolidating school districts unless the authorities act contrary 
to law or there is a manifest abuse of discretion on their part. Ibid. 

A county board of education has discretionary power to close a high school 
in a union school and thus change the district from a union or high school 
district to an elementary school district. Ibid. 

The power of the State Board of Education to transfer students from one 
district to another, G.S. 115-352, contemplates a transfer of students for a 
single year, or from year to year, and the statute has no application to a per- 
manent transfer of high school students from a union school to high schools in 
adjoining districts, which may be done by the county board of education with 
the approval of the State Board of Education by a consolidation of high school 
districts. The State Board of Education is not a necessary party in  an action 
to determine the power of a county board to order such consolidation. Ibid. 

The county board of education has the power, with the approval of the State 
Board of Education, to consolidate for administrative or attendance purposes 
a special tax district having no supplemental levy with a non-special tax dis- 
trict without the approval of the voters of the non-special tax district, G.S. 
115-99. Such consolidation does not involve a tax, since the boundaries of the 
special tax district remain. School District v. Board of Education, 212. 

Where a district having a supplemental tax to provide a higher standard of 
schools than provided by State support is consolidated with a non-special tax 
district, the supplemental levy may not be collected unless approved by a 
majority of the qualified voters of the non-special tax district. Ibid. 

Since a supplemental tax to provide a higher standard of schools than pro- 
vided by State support may be levied only in districts having a school popula- 
tion of five hundred or more, G.S. 115-361, the question of a supplemental levy 
does not arise upon the consolidation of a special tax district having no supple- 
mental levy with a non-special tax-district when the consolidated district has 
a school population of less than five hundred pupils, the consolidation being 
made under the general law, G.S. 115-99, and not under G.S. 115-192 or G.S. 
115-361. Ibid. 

A county board of education may not be restrained from exercising its power 
to consolidate the existing high schools into one county-wide high school with 
the approval of the State Board of Education, G.S. 115-99, or its power to 
contract for the erection of the consolidated high school building out of funds 
available to it  for this purpose, G.S. 115-84, and where such funds have been 
made available by allocation of State funds with the approval of the State 
Board of Education, the fact that  the board of county commissioners had 
refused to allocate funds for this purpose is immaterial. Edwards v. Board 
of Education, 315. 

4b. County Boards of Education. 
A county board of education is a corporate body which has legal existence 

separate and apart from its members even though i t  may not act except a t  a 
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meeting attended by a quorum of its de jurc or de facto members and therefore 
may not act when vacancies reduce its membership below the number required 
to constitute a quorum. Edwards v. Board of Education, 345. 

I n  the absence of statutory provision to the contrary, the common law rule 
applies tha t  the quorum of a municipal board is a majol'ity of its whole mem- 
bership. Ibid; Board of Education v. Dickson, 359. 

Vacancies upon the board of education of a county may be filled by county 
executive committees of political parties or the State Board of Education. G.S. 
115-42. Edwards v.  Board of Education, 345. 

A member of a county board of education vacates this office eo instanti he 
accepts the office of mayor of a municipality, since both a re  public offices under 
the State within the purview of Art. XIV, sec. 7, of the Constitution of North 
Carolina, and thereafter he is neither a de jure nor a dc facto member of the 
board of education. Ibid. 

A postmaster holds office under the United States and therefore his election 
or appointment a s  a member of a county board of education is ineffective, Art. 
XIV, sec. 7, of the Constitution of North Carolina, and he is neither a de jure 
nor a de facto member of the county board of education. Ibid. 

A county board of education can exercise its powers only in a regular or 
special meeting attended by a quorum of its members, and cannot perform its 
functions through its members acting individually, informally, and separately. 
Board of Education v. Dickaon, 359. 

8 4d. Actions. 
A county board of education, sued in its corporate capacity with the sole 

joinder of the county superintendent of public schools :is clerk to the board 
may not be restrained from doing a lawful act on the ground that two of its 
members were mere usurpers and that  therefore i t  was totally incapacitated 
to perform any official act, the remedy being by suit against the usurpers to 
restrain them from doing an unlawful act, or by direct proceedings in the 
nature of quo warranto to oust the usurpers, G.S. 1-515 to G.S. 1-530. Edwards 
v. Board of Education, 345. 

Trustees of a school administrative unit niay not be sued in tort, there being 
no statutory authority therefor, G.S. 115-8, G.S. 115-56. Semble: An adminis- 
trative school unit may not be held liable for torts comm:!tted by its employees 
or trustees. Smith v.  Hefner, 1. 

Q 5f. Athletics and Physical Education. 
Parli commissioners and school trustees of a city administrative unit act 

within their authority in providing a n  athletic field for games and exhibitions, 
with grandstand and other seating facilities, since a n  athletic field is a n  essen- 
tial part of the physical plant of a well integrated school unit, and they may 
also rent such fleld for the benefit of the unit when the primary use of the 
field is reserved for school purposes. Smith v. Hefner, 1. 

Park comrnissioncrs and school trustees of a city administrative unit may 
not be held individually liable for negligent injury to a patron a t  a baseball 
game occurring while the school athletic fleld was rented to a league baseball 
club, there being no allegations that  their conduct was either corrupt or mali- 
cious, and i t  appearing that  they were acting in the scope of their duties and 
were therefore clothed with governmental immunity. Ibid. 
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8 7f. Contracts for Construction of Schools. 
Injunction will not lie to restrain a board of education from letting a con- 

tract for the construction of a school on the ground that  the board had failed 
to make plans for water and sewer service for the school, G.S. 115-96, since it  
will be presumed that the defeudants in proper time will comply with the law. 
Lamb v. Board of Education, 377. 

Nor will local act limiting amount that can be spent on water and sewer 
system for any one project without a vote affect the question, since such local 
act is unconstitutional. Zbirl. 

Nor will injunction lie on ground that board did not intend to allocate funds 
for different items of building project in esact amounts specified in plan. Zbid. 

§ 8a. Employment, Election, Re-election and Discharge of Teachers and 
Principals. 

The re-election of a teacher or principal must be performed in the same 
manner in which he was originally elected and therefore re-election by the 
school committee of a district is not effective until approved by the county 
superintendent of schools and the county board of education. Board of Educa- 
tion v. Dickson, 359. 

Dismissal of a teacher or principal by a county administrative unit is not 
effective until approved by the county board of education and the principal 
or teacher notified by registered mail of his dismissal or rejection, thus ap- 
proved, prior to the close of the current school term, it  being required that  all 
acts essential to the validity of the dismissal or rejection be fully performed 
prior to the end of the school year. Zbid. 

A letter written by the county superintendent of schools "after consultation 
with the chairman of the county board of education" advising a principal of 
the termination of his employment is not approral of the dismissal by the 
county board of education, since the board may act only in a duly constituted 
meeting. Resolution of the board passed after the end of the school year, 
"supporting" any action of the local unit in regard to electing a principal for 
the particular school, is not retroactive approval of the attempted disnlissal by 
the local unit and in no evrnt could be effective since not passed prior to the 
close of the school term. Zbid. 

The administrative unit undertook to re-elect a principal for the ensuing 
year and later undertook to dismiss or reject him. Neither action was ap- 
proved by the county board of education prior to the end of the school term. 
Held: Neither the attempted re-election nor the attempted dismissal is effective, 
and therefore the principal's original contract automatically continued in force 
for the ensuing school year. Zbid. 

8 10h. Allocation and Expenditure of Funds. 
Where the board of county commissioners allots to the county board of edu- 

cation a designated sum for the construction of a school building and another 
sum for garage and equipment thereat, whether the sum set aside for the 
garage and equipment should be used for that purpose or some other purpose 
in connection with the general purpose for which the money was set aside, rests 
in the sound discretion of the boards, and certainly injunction will not lie to 
restrain the board of education from letting a contract for the building upon 
allegation that the sum set aside for the garage and eqnipment might be applied 
to some other purpose in connection with the school. Lamb v. Board of Edztca- 
tion, 377. 
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SEARCHES AND SEIZURES. 

8 1. Necessity fo r  Warrant .  
When officer sees intoxicating liquor in car i t  is his duty to act, either with 

or without search warrant. S. v. Harper, 67. 

8 2. Requisites and Validity of Warrant.  
A warrant reciting that  an offlcer of the law had sworn under oath that  

named persons illegally possessed intoxicating liquor a t  a specified locality, 
and commanding a search of the premises without affidavit, is held governed 
by G.S. 18-13 and not G.S. 15-27, and the warrant is 11 sufficient compliance 
with the apposite statute to render competent evidence discovered by a n  officer 
a t  the premises designated. S. v.  McLamb, 251. 

SHERIFFS. 

g 8b. Liability of Sheriff for  Acts of Deputies. 
A sheriff is liable for the wrongful acts or omissionrr of his deputy to the 

same extent a s  he is for his own. Cain v. Corbett, 33. 
A sherig and his deputy, a s  well a s  the surety on their bonds, may be held 

liable for false arrest made by the deputy under color o:E his office. Ibid. 
Where the complaint alleges false arrest  by a deputy sheriff while acting in 

the scope of his employment by individuals and also under color of his office, 
the joinder of the deputy, the sheriff, the surety on their bonds, and the alleged 
employers is not a misjoinder. Whether the deputy was acting in his capacity 
a s  employee or public officer is a question of fact for the jury under the plead- 
ing. Ibid. 

STATE. 

8 3. Claims a n d  Actions Against t h e  State. 
Neither the State nor its political subdivisions which exercise statutory 

governmental functions may be sued unless authorized by statute. Smith v. 
Hefner, 1. 

State Highway Commission may not be restrained or sued in tort for tres- 
pass. Moore v. Clark, 364. 

STATUTES. 

9 2. Constitutional Inhibition Against Certain Special o r  Local Acts. 
A statute applicable to the board of education of a single county, prohibiting 

the board from expending money in excess of a designated amount on any one 
project for the construction of a water and sewer system for a school without 
approval of the voters, i s  held unconstitutional a s  a local or special act relating 
to health and sanitation. Lamb v.  Board of Education, 377. 

8 Sa. General Rules of Construction. 
Where a statute contains no technical language i t  must be interpreted in 

accordance with the ordinary and common understanding of the words used. 
Milk? Co. v. Shaw, 14. 

Whether a particular provision in a statute is mandatory or directory must 
be determined in accordance with the legislative intent a s  ascertained not only 
from the phraseology of the statute but also from the nature and purpose of 
the act and the consequences which would follow its construction one way 
or the other. Art Societv v. Bridges, 126. 
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When literal compliance with a nonessential provision of a statute has be- 
come impossible, a substantial compliance sufices. ZBid. 

A statute is to be construed to effect its intent. Midkiff v. Granite Corp., 
149 ; Watson Industries v. Shaw, 203 ; Puckett v. Sellars, 264. 

Ordinary words of a statute must be given their natural, approved, and recog- 
nized meaning. Watson Industries v. Shaw, 203. 

A word or phrase of a statute may not be interpreted out of context so a s  
to render it  inharmonious to the intent and tenor of the act, but must be con- 
strued a s  a part  of the composite whole and accorded only that  meaning which 
other modifying provisions and the clear intent and purpose of the act will 
permit. Zbid. 

The word "may" mill be construed "must" when necessary to effectuate the 
intent of a statute designed for the protection of public and private interests. 
Pw.Aett v. Sellars. 264. 

The courts will not adopt a construction that results in palpable injustice 
when the language of the statute is susceptible to another reasonable construc- 
tion which is just and is consonant with the purpose and intent of the act. 
Zbid. 

Matters necessarily implied by the language of a statute must he given effect 
to the same extent as  matters specifically expressed. Board of Education n. 
Dichxon. 359. 

A statute will be cdnstrued to effectuate the intent of the Legislature as  
therein espressed, and the courts will adopt a construction which will not 
defeat or impair its objective if possible by any reasonable construction of the 
language used. Ballard v. Cliarlotte, 484. 

All parts of the same statute dealing with the same subject are  to be con- 
strued together as  a whole, and every part  thereof must be given effect if this 
can be done by any fair and reasonable intendment. I n  re Hickerson, 716. 

Where a literal interpretation of a statute will lead to absurd results or 
contravene the manifest purpose of the Legislature, the reason and purpose of 
the law shall control and the strict letter thereof shall be disregarded. Zbid. 

If the meaning of a statute be in doubt, reference may be had to its title and 
contest as  legislative interpretations of the purpose of the act. Zbid. 
9 5b. Administrative Interpretation. 

Administrative interpretation of a statute can be considered in its construc- 
tion only when ambiguity exists, and never can be considered when in direct 
conflict with the clear intent and purpose of the act. TVntsojl I~idustries v. 
Shaw, 203. 

3 5d. Construction of Statutes i n  P a r i  Materia. 
Statutes in pari matcria are  to be construed together. Midkiff u. Granite 

Corp., 149. 

§ 5e. Statutes Delegating Authority t o  Public Officers. 
Where a statute confers certain powers on persons as  members of a board, 

the statute grants a joint authority requiring them to act after consultation 
together in a meeting, but such board may nevertheless act through a majority 
of its members, G.S. 12-3 ( 2 ) ,  and its authority is not terminated by the death 
of any of its members so long as  a majority of them survive and act a s  a board. 
Rallard u. Charlotte, 484. 
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§ 8. Construction of Remedial Statutes. 
A remedial statute must be construed as  a whole in  the light of the evils 

sought to be eliminated, the remedies intended to be applied, and the objective 
to be attained. P uckett u. Sellars, 264. 

$j 11. Construction of Criminal Statutes. 
A statute creating an offense unltnown to the common law must be construed 

as written. S. n. Cuthrell, 183. 

13. Repeal by Implication and  Construction. 
An action captioned a public-local or private act does not repeal a public law 

unless it  malies specific reference to  such public law, nor will i t  be held to 
repeal such public law in its entirety even though the public law be specifically 
referred to therein when the public-local or pr i rate  act expressly limits its 
purpose of repeal to a single county. I n  re  Hickerson, 716. 

TAXATION. 
§ 4. Bond Elections. 

Bond election held effective notwithstantling void charter provision allowing 
nonresidents to vote, i t  appearing that  in fact only qualified electors actually 
voted. Wre~zn v. I iure  Beach, 292. 

§ 20. Exemptions F r o m  Taxation-Property of Religious or  Charitable 
Institutions. 

Esemption of property of nonprofit cemetery association from tasation does 
not estend to exempt such property from assessments for street improvements. 
Ccvzc te ty  Asso. v. Raleigh, 509. 

§ 23%. Construction of Taxing Statutes i n  General. 
Administrative interpretation can be considered only when ambiguity exists, 

and cannot be given effect when in direct conflict with clear intent of act. 
Watson Iadustries u. Shaw, 203. 

Tax statutes a re  to be strictly construed against the State and in favor of 
the taxpayer. Ibid. 

29. Income Taxes. 
Lump sum payment to municipality to have i t  extend water and sewer lines 

to taxpayer's mill property cannot be deducted as  current operating expense. 
Mills Go. v. Shaw, Comr. of Revenue, 14. Property donated for educational 
purpose may be ded~icted a t  value a t  time of donation, and deduction is not 
limited to value a t  time of acquisition. Ibid. 

§ 30. Levy and Assessment of Sales, License and  Excise Taxes. 
Fabricated parts manufactured for, and used by the purchaser in the erection 

or construction of radio towers in this State are  building materials subject to 
the escise tax of 3%, and taxpayer's contention that  each radio tower was but 
a single purchase upon which the tax was limited to fifteen dollars is unten- 
able, G.S. 105-187. "Building" and "structure" a re  synonymous, and a radio 
tower is a structure within the meaning of the statute. Watson Industries u. 
Slraw, 203. 

Thnt parts for a structure a re  practically worthless singly or in combinations 
less than required for the unit is immaterial in the levy of sales tas ,  the pur- 
chase price being the yardstick by which the tax is to he measured. Ibid. 
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A use tax is a tax on the enjoyment of that  which has been purchased. Ib ld .  
An excise tax is a tax levied upon the sale or consumption of personal prop- 

erty. Ib id .  
No tax is imposed under G.S. 105-220 unless there has been (1) a purchase 

of tangible personal property, ( 2 )  from a retailer ( 3 )  for storage, use or con- 
sumption within this State;  and ( 4 )  title to or possession of such property 
passes from the retailer to the purchaser. Ib id .  

The rental price of transcriptions used by a radio station for rebroadcasting 
recorded programs, which transcriptions are  then returned to the lessor, is not 
subject to the tax under G.S. 105-220, since such recordings a re  not in  the 
"possession" of the radio station within the meaning of the law. "Custodf' 
and "possession" a re  not synonymous, but possession implies custody with the 
added present right to control and dispose of the property a t  the possessor's 
pleasure to the exclusion of others. Ib id .  

The words "loan, lease, rental, or license" as  used in G.S. 105-219 ( c )  must 
be read in context in conformity with the intent of the statute to impose upon 
the storage, use, or consumption within this State of tangible personal property 
which has been purchased by a local resident, a use tax corresponding to and 
equalizing the sales tax imposed by G.S. 105, Art. V, and the words cannot be 
enlarged to embrace a transaction under which a resident merely leases prop- 
erty for nondestructive or unconsuming use and then returns the goods to 
lessor, so that  he has "custody" without "possession" within the legal signifi- 
cance of that  term. Ib id .  

g 32c. Liability f o r  Taxes a s  Between Grantor and  Grantee. 
"Assessed" a s  used in G.S. 105-408 is synonymous with "levied," and there- 

fore taxes levied a t  the time of a judicial sale should be paid out of the pro- 
seeds of sale. Hol t  v. M a y ,  46. 

g 35. Payment  and Discharge. 
Payment of a n  amount less than the penalty due the Federal Government 

because of error made by an agent of the Government in figuring the penalty, 
does not discharge the debt to the Government. Pzrcliett v. Sellare, 264. 

g 38a. Recovery of Illegal Expenditures. 
Evidence held to support finding that  chamber of commerce did not expend 

tax moneys as  agency of municipality for purposes specified in G.S. 158-1. 
Horner v. Chamber  o f  Comnzerce, 77. 

Good faith in expenditure of tax money does not affect question of whether 
such expenditure is authorized. Ib id .  

g 40b. Foreclosure of Certificates. 

A tax sale certificate may be foreclosed by either of two methods : ( 1 )  the 
purchaser may institute an action for this purpose, G.S. 105-391, in which 
action any other taxing unit having tax or assessment liens must be made a 
party defendant unless it  joins as  a party plaintiff, and may prosecute the 
action to final judgment even though the claim of the plaintiff be satisfied while 
the action is pending ; ( 2 )  or the taxing unit may file the certificate in the office 
of the clerk of the Superior Court, who must docket i t  upon the judgment 
docket, in which event it  has the force and effect of a judgment, and execution 
may issue thereon against the property of the tax debtor, G.S. 105-392. Boone 
v. S p n r r o x ,  396. 
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15 40c. Foreclosure of Tax Liens. 
h taxing unit may foreclose its tax lien, irrespective of any tax sale certifi- 

<.ate, by action under G.S. 105-414 in the nature of a n  action to foreclose a 
mortgage, subject to the provisions of G.S. 105-391 (1') to (v), and in such 
action the judgment shall provide for the payment out of the proceeds of sale 
of all tases then assessed upon the property and remaining unpaid and for the 
payment of such sums as  may be required to redeem the property, G.S. 106-408. 
13oone a. Sparrow, 396. 

Where, in  a n  action by a county to foreclose a tax lien under G.S. 105-414, a 
municipality made a defendant elects to file a cross action against the tax 
debtor for tases due it, G.S. 105-391 ( j ) ,  its answer must be served on the tax 
debtor, since otherwise the tax debtor would have no Legal notice thereof re- 
quiring him to defend. Ib id .  

15 40g. Validity and Attack of Tax Foreclosure. 
It is the duty of the purchaser of a tax title to invzstigate or cause to be 

investigated all sources of title, and where the judgment roll in a tax fore- 
closure by a county discloses that  the municipality from which tax title was 
derived failed to serve its counterclaim for taxes upon defendant tax debtor, 
the purchaser is charged with notice of this fatal defect of jurisdiction in the 
rendition of a default judgment for the nlunicipal t aws .  Booyte 2;. Spavrox, 
306. 

§ 45. Expenditure of Tax Moneys-Statutory Directions. 
The intent of Chap. 1097, Session Laws 1947, and Chap. llG8, Session Laws 

1931, is that  works of a r t  selected by the State Art Commission be appraised 
by a competent and qualified a r t  critic before payment should be made, which 
provision is mandatory, but the provision naming the person to make the 
appraisals is directory, and i t  appearing that  the person named could not serve, 
appraisal by a n  equally qualified and competent a r t  crilic chosen by the State 
Art Commission and the Directors of the State Art Society is a substantial 
compliance with the statute, and judgment upon approoriate findings is suffi- 
cient to authorize and empower the State Auditor to issue warrants for such 
p:aintings. Art Societu v. Bridges, 125. 

TORTS. 

15 6. Joinder of Joint  Tort-Feasors f o r  Contribution. 
In  an automobile guest's action against the driver and owner of the truck 

involved in a collision with the car, defendants had the driver of the car joined 
for the purpose of enforcing contribution, G.S. 1-240. Held: The driver of the 
car is entitled to set up a previous settlement of her claim against the truck 
owner and driver as  a bar, but is not entitl6:d to set up settlement of the claims 
of her children, also passengers in the car, arising out of the collision, and 
motion to strilie should be ruled upon accordingly. Snyder v. Oi l  Co., 119. 

TRESPASS. 

8 la.  Acts Constituting Trespass i n  General. 
Every unauthorized entry on land in the peaceable possession of another 

constitutes a trespass, without regard to the degree of force used, and entitles 
the person in actual or constructive possession to nominal damages, a t  least. 
Matthews a. Forrest. 281. 
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A person is in the actual possession of land when he exercises dominion over 
i t  by using it  for the purposes for which it  is ordinarily adaptable and by 
taking the profits of which i t  is susceptible, and he is in constructive possession 
if the land is not in the actual possession of anyone and he has title giving 
him the right to assume its immediate actual possession. Ib id .  

§ Ic. Trespass Where Original Entry W a s  Lawful. 
Father going upon mother-in-law's premises to get custody of child in accord 

with divorce decree, may by language and acts become trespasser. 8. v. 
Goodson, 177. 

§ 2. Pleadings. 
Plaintiff need not allege damages in order to be entitled to recover for a 

trespass, since a technical trespass alone entitles him to nominal damages, but 
he must plead actual damages in order to be entitled thereto, and that  the 
trespass was malicious or wanton in order to be entitled to punitive damages. 
Mattlwws v. Forrest, 281. 

Allegations to the effect that defendant went to plaintiff's cemetery lot while 
no one was there is sufficient to support the inference that  the lot was in plain- 
tiff's constructive possession ; and allegations to the effect that  plaintiff main- 
tained the lot for the burial of his dead pursuant to permission given him by 
the owner of the fee, is sufficient to allege that  the lot was in plaintiff's actual 
possession. Ibid. 

Allegations to the effect that defendant went to plaintiff's cemetery lot with- 
out authority from plaintiff and wrongfully and unlawfully carried away floral 
designs from the grave of plaintiff's wife a re  sufficient to allege an unauthor- 
ized and wrongful entry on plaintiff's grare  lot. Ib id .  

§ 6. Damages. 
Compensatory damages may be awarded to plaintiff for mental suffering 

endured by him as the natural and probable consequences of a trespass to his 
burial lot. Matthews v. Forrest, 281. 

TRESPASS T O  TRY TITLE. 
5 3. Trial. 

Where defendant, in a n  action for trespass, pleads adverse possession of a 
tract of land. but the allegations of the boundaries of such tract do not cover 
the land in dispute, defendant is not entitled to introduce evidence of adverse 
possession of the land in dispute, since such eridence is not predicated upon 
allegation. Wilson v. Chandler, 373. 

Evidence offered by plaintiff and so much of defendant's evidence as  is favor- 
able to plaintiff or tends to explain or make clear plaintiff's evidence. consid- 
ered in the light most favorable to plaintifl', is 11 eld sufficient to be submitted to 
the jury on the issue of plaintiff's acquisition of title b ~ -  adverse possession 
through the possession by one of the tenants in common under a parol partition 
for more than twenty years, either by the tenant in common or his lessees. 
Williams v. Robertson, 478. 

In  an action in trespass to try title plaintiff has the burden of proving both 
title good in himself and trespass by defendant. Ibid. 

In  action involving title to real property, title is concl~isively presumed to 
be out of the State unless it  be a party to the action. Ib id .  
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TRIAL. 

Q 4. Time of Trial  a n d  Continuance. 
A motion for continuance is addressed to the direction of the trial judge, and, 

in the absence of manifest abuse, his ruling thereon is not reviewable. Todd 
v. Snaathers, 123. 

Q 5. Course a n d  Conduct of Trial in General. 
A trial is the examination before a competent tribunal, according to the law 

of the land, of the issues between the parties in a cause, whether they be issues 
of law or of fact, for the purpose of determining such issues. Erickson v. 
Starling, 643. 

§ 6. Expression of Opinion by Court on  :Evidence i n  Progress of Trial. 
The trial judge is forbidden to convey to the petit jury in any manner a t  any 

stage of the trial his opinion on the facts in evidence. 1'9% r e  Will of Bartlett, 
489. 

Propounders sought to prove the genuineness of the handwriting of the 
script by testimony of a witness who had received Christmas cards each year 
from deceased but who had nerer seen deceased write. Held: Interrogation 
of the witness by the judge which amounted to an expression of opinion by 
the court to the effect that  the testimony of the witness proved the cards to be 
in the handwriting of decedent is error and was prejudicial under the facts 
of this case. Ibid. 

While the trial court has the power to interrogate a witness for the purpose 
of clarifying matters material to the issues, he must exercise such power with 
caution so a s  not to reveal to the jury his opinion on the facts in evidence. Ib id .  

8 10. Province of Court and  Jury i n  Regard t o  Evidence. 
The general rule is that it is the province of the judge to determine prelimi- 

nary questions of fact upon which the admissibility of evidence depends. San- 
derson v. Paul, 56 ; 8. v. Harper, 62 ; S. v. Harper, 67. 

The weight of the evidence arid the credibility of the witnesses a re  excln- 
sively within the province of the jury, and on motion to nonsuit the sole duty 
of the court is to  determine whether there is any evidence upon which the jury 
can properly base a verdict. Gainell v. R. R., 114. 

It  is the duty of the court alone to decide legal questions presented a t  the 
trial and to instruct the jury a s  to the law arising on the evidence in the case; 
and i t  is the function of the jury alone to determine the facts of the case from 
the evidence, i t  being prohibited that  the court should g,ve a n  opinion in any 
manner a s  to whether a fact is fully or sufficiently proven. I n  r e  Will of 
Bartlett, 489. 

Upon motion to nonsuit, the trial court is limited to ascertaining whether 
there is any evidence of probative value sufficient to take the issue to the jury. 
Adcox v. Austin, 591. 

3 20. Questions of Law a n d  of Fact. 
Even though the question of whether a housing authority acted arbitrarily 

or capriciously in the selection of a site may be a questim of fact reviewable 
by the judge on appeal from the clerk, nevertheless the judge has the discre 
tionary power to submit the question to a jury. I n  r e  Housing Authority, 463. 

Issues of law must be tried by the judge; issues of fact, even though they 
involve matters in equity, must be tried by a jury unless trial by jury is 
waived. Erickson v. Starling, 643. 
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§ 21 M . Necessity for  Motion t o  Nonsuit a n d  Renewal. 
Where motion to nonsuit is not renewed after defendant introduces evidence, 

the question of the sufficiency of the evidence is not presented for review. 
Sprinlcle v. Reidsville, 140. 

5 2223. Consideration of Evidence on  Motion t o  Nonsuit. 
On motion to nonsuit, every reasonable inference and intendment arising 

from the evidence must be resolved in favor of plaintiff. Gainey v. R. R., 114. 
The evidence must be considered in the light most favorable to plaintiff on 

motion to nonsuit. McDonald v. McCrummen, 560. 
On motion to nonsuit, plaintiff's evidence and so much of defendant's evi- 

dence a s  is favorable to plaintiff o r  tends to explain and make clear plaintiff's 
evidence, will be considered in the light most farorable to plaintiff. Rice w. 
Lumberton, 227. 

§ 22b. Consideration of Defendant's Evidence on  Motion t o  Nonsuit. 
On motion to nonsuit, defendant's evidence is not to be considered except 

when not in conflict with plaintiff's evidence, in which event it  may be consid- 
ered to explain or make clear that  which has been offered by plaintiff. Rice 
v. Lumberton, 227. 

Upon motion to nonsuit, defendant's evidence which is favorable to plaintiff 
or which tends to explain or malie clear that which has been offered by plain- 
tiff, is properly considered. Williams v. Robertson, 478. 

§ 23b. Sufficiency of Evidence t o  Overrule Nonsuit-Prima Facie Case. 
A prima facie case takes the issue to the jury notwithstanding a n  affirmative 

defense set up by defendant. Roystel- v. Hancock, 110. 

5 29. Directed Verdict. 
,4 verdict may not be directed in favor of the party upon whom rests the 

burden of proof. McCracken v.  Clark, 186. 
An instruction that  if the jury beIieve all the evidence in the case i t  should 

answer the issue as  directed is not a directed verdict, since under the instruc- 
tion it is left to the jury to  determine whether it  believes the evidence. Com- 
mel-cia1 Solvents w. Jo7~nson, 237. 

While a verdict may not be directed in faror  of the party upon whom rests 
the burden of proof, when all the evidence in the case points one way as  the 
sole inference, the court may instruct the jury that if i t  believes all the evi- 
dence so to answer the issue. Ibid. 

§ 31a. F o r m  and  Requisites of Charge in  General. 
,4n instruction to the effect that  i t  was the province, privilege, and preroga- 

t i re  of the jury to answer the issues in a certain manner must be held for 
reversible error, since the jury does not have arbitrary power to answer the 
issues irrespective of the evidence but must declare the truth as  to the issues 
of fact submitted to them. Bartlett v. Hopkins, 165. 

$j 31b. Statement of Evidence and  Application of Law Thereto. 
I t  is prejudicial error for the trial court to fail to charge the law on sub- 

stantive features of the case arising on the evidence, even in the absence of a 
request for instructions, G.S. 1-180, and the requirements of the statute are  
not met by a mere statement of the contentions of the parties. Howard v. 
Carman, 289. 
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I t  is error for the court to charge the jury in regard to abstract propositions 
of law which a r e  not pertinent to the facts in evidence. Childress v. Motor 
Lines, 522. 

$ 32. Requests for  Instructions. 
A party desiring more specific instructions on any subordinate phase of the 

evidence must aptly tender request therefor. Battle v. Bat t le ,  499. 

15 3s. F o r m  a n d  Sufficiency of Issues. 
Where the issue submitted adequately presents the issuable question raised 

by the pleadings, an exception to the issue is without merit. I n  re  Housing 
Authority,  463. 

42. Acceptance o r  Rejection of Verdict by Court. 
While the trial court may refuse to accept a n  indefinite or inconsistent ver- 

dict, a party litigant has a substantial right in a consistent verdict in his favor 
on issues determinative of the rights of the parties, and where the trial court 
deprives him of this right by refusing to accept a consistent verdict, such error 
vitiates all  subsequent proceedings and entitles appellant to a remand so that  
he may move for judgment on the verdict. Edwards  v. Motor Co., 269. 

47. Motions fo r  New Trial f o r  Newly Discovered Elvidence. 
A new trial for newly discovered evidence cannot be allowed for evidence 

which relates solely to a n  issue answered in appellrint's favor. Lamm v. 
Iiorbacker, 728. 

§ 48 W . Motions t o  Set Aside Verdict i n  Discretion. 
Where error of the trial court in refusing a s  a matter of law to accept a 

consistent verdict precluded consideration of motion by appellee to set aside 
the verdict as  a matter of discretion, upon remand so that appellant might 
move for judgment on the verdict, appellee is entitled t'3 move to set  aside the 
verdict as  a matter of discretion, notwithstanding that  such motion ordinarily 
must be considered a t  trial term. Edwards  v. Motor C'o., 269. 

A motion to set aside the verdict for inadequate awr~rd  is addressed to the 
sound discretion of the trial court, and its refusal of the motion will not be 
reviewed on appeal escept upon a showing of manifest abuse. Lamm v. Lor- 
bacher, 728. 

TROVER AND CONVERSION. 

$ 1. Nature and  Essentials of Cause of Action. 
Allegation that  defendant salesman sold merchandise for plaintiff and failed 

to account for the proceeds sets up a cause of action in tort for conversion of 
funds. Finance Co. v. Holder, 96. 

TRUSTS. 

Q 24. Actions Against Trustees fo r  Maladministration. 
In  this action for the removal of trustees and to recover against them for 

maladministration of the trust, the answers denying c~lrtain material allega- 
tions of the complaint and also drawing opposing inferences from admitted 
matters, as  well a s  pleading new matter constituting extenuating circumstances 
in the nature of a single affirmative defense against the cause for the removal 
of the trustees, i s  held to require the overruling of plair~tiffs' demurrers to the 
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answers and the denial of plaintiffs' motions for judgment on the pleadings, 
and judgment of the lower court adjudicating the rights of the parties without 
a determination of the issues of fact by a jury is error. Erickson v. Starling, 
643. 

UTILITIES COMMISSION. 

5 2. Jurisdiction a n d  Powers. 
The Utilities Commission has authority to compel common carriers to main- 

tain all  such public service facilities and conveniences as  may be reasonable 
and just. Utilities Corn. V. R. R., 273. 

5 3. Hearings. 
G.S. 62-121.52 ( 5 )  relates to an amendment by a petitioning carrier which 

would enlarge or in any manner extend the scope of its operations, and has 
no application to a n  amendment which merely clarifies a carrier's petition 
under the grandfather clause to continue the same business operations the 
carrier had been engaged in prior to the passage of the Bus Act of 1949. Utili- 
ties Com. v. Fleming, 660. 

Where a carrier files an application under the grandfather clause of the 
Bus Act of 1949 for "Contract Carrier Permit" and i t  is clearly understood 
by the Commission and all the parties that  the application was for the purpose 
of obtaining permits for the carrier to continue all business operations he was 
then and had been engaged in, which included both contract and charter bus 
operations, the admission by the Commission of evidence of previous charter 
operations will not be held for error notwithstanding that  the Commission had 
denied the carrier's motion to amend. I b i d .  

g 5. Appeal a n d  Review of Orders. 
An order of the Utilities Commission is prima facie just and reasonable, and 

a n  appeal therefrom is limited to review, without a jury, of the record a s  
certified by the Commission, and its order, supported by findings, may be 
reversed or modified only if substantial rights have been prejudiced because 
of findings and conclusions not supported by competent, material and sub- 
stantive evidence. Utilities Conz. v. R. R., 273. 

VENDOR AND PURCHASER. 

§ 11. Abandonment and Rescission of Contract t o  Convey. 
-4 mutual oral agreement to abandon or cancel an executory contract to 

convey realty is a defense to any rights asserted by the other party under the 
contract, since the statute of frauds, while applying to the contract, does not 
apply to its abandonment or cancellation. G.S. 22-2. Scott v. Jordan, 244. 

5 23. Actions fo r  Specific Performance. 
In an action for specific performance of a contract of sale of real estate or 

for damages in lieu thereof, demurrer of those defendants other than vendors 
is properly sustained in the absence of allegation that  they have or claim any 
interest in the land or that they were in anywise obligated to plaintiff, cer- 
tainly where it appears of record that  the contract of the feme vendor, who 
owned the land, had not been acltnowledged. Dillingham v. Xligerman, 298. 
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VENUE. 

8 3. Objections to  Venue a n d  Waiver  of Right  t o  Object. 
Venue is not jurisdictional and may be waived by either party, and there- 

fore when a plaintiff brings a suit in a n  improper county he waives his right 
to have the action removed to the county of his residence. Teer Go. v. Hitch- 
cock C'orp., 741. 

§ 4a. Change of Venue a s  Matter of Right. 
Where a n  action on contract bet,ween two domestic coi'porations is instituted 

in a county in which neither maintains its principal place of business, motion 
of defendant for change of venue to the county of itls residence, when the 
motion is made in apt  time and without waiver by defendant of its rights, is 
properly allowed as  a matter of right, and plaintiff's subsequent motion to 
remove to the county of its residence is properly disregarded. Teer Co. v. 
Hitchcock Corp., 741. 

§ 4b. Motions fo r  Change of Venue f o r  Convenience. 
The fact that a n  action is removed to the county of defendant's residence a s  

a matter of right upon its motion, does not preclude plaintiff from thereafter 
moving in the county to which the cause is removed for change of venue for 
convenience of witnesses, but such motion would be addressed to the discre- 
tion of the court. Teer Co. v. Hitchcock Corp., 741. 

WAIVER. 
§ 2. Acts Constituting Waiver. 

Waiver is a n  intentional relinquishn~ent of a known right. Holt v. May, 46. 

WATERS AND WATERCOURSES. 

8 11. Determination of Whether  Waters  Are Navigable. 
Under the common law rule, the ebb and flow of the tide is the test of navi- 

gable waters. Developme~t Co. v. Partnele, 689. 
Under the decisions of this State, waters which are  actually navigable by 

sea vessels a r e  navigable waters. Ibi&. 
Chap. 42, sec. 1, of the revised statutes of 1836 did not have the effect of 

abrogating or repealing the common law rule defining navigable waters. Ibid. 

12. Rights of Public and  Riparian Owners Along Navigable Water. 
Where the owner of lands sells same by lots with reference to a plat showing 

streets and roads, each grantee of a lot acquires a n  easement to use all  of the 
streets and roads so shown, and this rule extends to the dedication of riparian 
rights along a navigable stream shown on the plat. Caitiier v. Hospital, 431. 

Vavigable waters constitute a public highway which the public is entitled to 
use for travel either for business o r  pleasure, subject to the riparian owners' 
right of access and the right of private property in the banks of the stream. 
Ibid. 

The owner of lands along a navigable stream sold same with reference to a 
plat showing a street along the river with a strip of land never wider than six 
feet lying between the river and the street. Held: The l~urchasers of lots ac- 
quire the right to access to navigable water in front of the narrow strip of 
land, and a r e  entitled to restrain another grantee from filling in the shallow 
water in front of his property so a s  to interfere with such right of access. Ibid. 



N. C.] ANALYTICAL INDEX. 867 

WATERS AND WATERCOURSES-Continued. 

The fllling in of land under shallow water along a navigable river in such 
a manner as  to constitute a material obstruction to convenient, secure and 
expeditious navigation constitutes a nuisance notwithstanding that  the obstruc- 
tion may be a source of public benefit, and the creation of such nuisance may 
be restrained. Ibid. 

1 Title to, and Conveyance of Land Under Navigable Waters. 
State grant issued in 1841 for land under navigable waters as  defined by 

common law could not transfer title thereto. Parker v. White, 689. 
Where i t  is agreed or found a s  a fact that  all  of the locus in  quo is covered 

by water a t  high tide and that  adjacent waters a re  navigable by ocean-going 
vessels with channels or sloughs running through the land navigable by small 
motor launches, etc. Held: The North Carolina Board of Education is not 
vested with authority to convey such land and no title can be acquired by such 
conveyance, the land not being swamp land within the meaning of G.S. 146-4. 
Ibid. 

WILLS. 

§ 8. Holographic Wills--Handwriting and Signature. 
While i t  is not required that  a holographic will be dated or the place of its 

execution be stated therein, i t  is necessary that  the testator's name be inserted 
in his own handwriting in some part of the instrument. G.S. 31-3, G.S. 31-18 
(2). Pounds v.  Litaker, 746. 

Every word of a holographic will must be in the handwriting of testator, and 
while words printed on the paper will not invalidate the instrument but will 
be treated a s  surplusage if such printed words a re  not essential to the written 
words, printed words or letters may not be used to supply any essential part of 
the instrument. Ibid. 

Where depositive words appear in the handwriting of deceased but her name 
is not written in any part  of the instrument, her engraved monogram on the 
paper may not be used to supply the requisite signature, and the paper writing 
is ineffectual a s  a holographic will. Ibid. 

§ 16. Nature and Effect of Probate. 
The probate of a will in common form is ex parte, and while conclusive until 

set aside in a proper proceeding, it  is subject to caveat a t  the time of probate 
or a t  any time within seven years thereafter by any person entitled under the 
will or interested in the estate, G.S. 31-32, or the will may be probated per testes 
without probate in common form. I n  r e  Will of Ellis, 27. 

8 17. Nature and Effect of Caveat. 
The clerk may probate a will in solemn form without a verdict of the jury 

where all  interested parties a re  cited to appear or they come in voluntarily, 
provided such parties raise no issue of fac t ;  but where issues of law and of 
fact, or issues of fact a re  raised by any party denying the validity of the will, 
the issue of devisavit vel n,on is raised and must be tried by a jury, and in such 
instance trial by jury may not be waived by any of the parties nor may nonsuit 
or a directed verdict be entered. I n  r e  Will of Ellis, 27. 

The clerk refused to probate the paper writing in question in common form 
because of the testimony of one of the subscribing witnesses that  he did not 
sign same in the presence of testator. No appeal was taken by propounder. 
Thereafter the widow filed a petition for probate in solemn form, and citation 
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to interested parties was duly issued and served. Gpon like testimony the 
clerk refused to admit the paper writing to probate in solemn form. H e l d :  
The parties a re  not bound by the findings of the clerk, since a n  issue of fact 
was raised by the parties which must be determined by the jury upon the issue 
of dev i snv i t  ve l  no??. I b i d .  

The Declaratory Judgment Act cannot be used for the purpose of having a 
part  of a probated writing declared void under the guise of construction, and 
judgment avoiding a part  of the instrument on the ground that  i t  was a codicil 
not executed as  required by law, must be set aside. Fcwt1ii)fg v .  Far th ing ,  634. 

9 B b .  C a v e a t E v i d e n c e  on  Issue of Mental Capacity. 
Where a will is attacked solely on the ground that  the signature thereto was 

not the genuine signature of decedent, testimony of a witness of a conversa- 
tion with deceased shortly before the execution of the instrument, introduced 
for the purpose of showing deceased's mental capacity to make a will, is incom- 
petent as  irrelevant to the issue. I I ~  r e  W i l l  of McGou:an, 404. 

S 24. Sufficiency of Evidence, Nonsuit a n d  Directed Verdict i n  Caveat 
Proceedings. 

Where issues of fact a re  raised nonsuit may not be entered. I12 re  W i l l  of 
El l i s ,  27. 

Testimony of a subscribing witness that he did not sign the paper writing in 
the presence of testator is not conclusive, but the conlrary may be shown by 
other testimony. Ib id .  

Issues of fact raised by a caveat must be tried by a jury. I n  r e  W i l l  of 
B a r t l e t t ,  489. 

In  a n  action attacking a paper writing solely on the ground that the signa- 
ture thereto was not the genuine signature of deceased, i t  is error for the court 
to charge the jury as  to what disposition would be made of decedent's property 
in the event the paper writing was not upheld, since this matter is irrelevant 
to the issue, but where the instruction is in response to the argument of counsel 
on both sides upon the matter the error is invited and will not be held preju- 
dicial. In  r e  W i l l  of McCowan,. 404. 

S 31. General Rules of Construction. 
The intent of testator a s  ascertained from the language of the instrument 

must be given effect unless contrary to some rule of law or a t  variance with 
public policy. M a ~ , q ~ ~ r n  v. TT'ilson, 353 ; T r u s t  Co .  v. S ~ ~ l ~ n c i d e r ,  446. 

Where there is apparent repugnancy in the intent of the testator a s  expressed 
in one part of the will and as  gathered fro111 the entire instrument, the meaning 
of the language used is subject to judicial construction. T r u s t  Co.  v. Schneider,  
446. 

Where a mill is ambiguous, the courts must construe i t  to discover and ef- 
fectuate testatrix' intention as  gathered from the language of the instrument. 
B a n k  v .  P l ~ i l l i p s ,  494. 

In  ascertaining the intent of a will, all  i ts provisior~s must be examined in 
the light of the circumstances surrounding testator, including the state of 
testator's family a t  the time the will was made. T r u s t  Co .  v. Schneider,  446. 
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I t  is not required that the intent of testator be declared in express terms, and 
in fact the intent as  inferred from the language of the entire instrument is 
more to be regarded than the use of any particular words. Ibid. 

The words of a will are  to be interpreted according to their ordinary mean- 
ing, unless it  clearly appears that they were used in some other sense. Bank 
v. Phillips, 494. 

8 31 % . Construction of Codicils. 
Ordinarily, a will and codicil thereto a re  to be treated as  a single and entire 

instrument, taking effect a t  the time of testator's death. Srmstrong v. Arm- 
strong, 733. 

A codicil imports some addition, explanation, or alteration of the prior will 
and, the codicil being the latest expression of testator's intent, its provisions 
are  to be given precedence, and when plainly repugnant or inconsistent with 
provisions of the will revokes the will to the extent of the repugnancy or incon- 
sistency, even in the absence of any express words of revocation, but in order 
to do so the inconsistency or repugnancy must be such a s  to exclude any legiti- 
mate inference other than that of a change in testator's intention. Ibid 

The will in suit devised to testator's son the remaining 33y' acres of a certain 
tract. The codicil devised the son 10 acres of the same tract. Held: The pro- 
visions of the will and codicil a re  inconsistent and repugnant, and the codicil 
revokes by implication the cognate provision of the will, even though it  results 
in testator dying intestate as  to the remaining 23% acres. Ibid. 

5 32. Presumption Against Part ia l  Intestacy. 
The presumption against partial intestacy is only an aid in construction and 

may not be invoked to alter the will when its language is plain and unam- 
biguous, or to include in the will property not embraced by its terms. A m -  
strong v. Armytrong, 733. 

8 32 jfL . Transmittible Estate. 
A vested estate is transmittible, a contingent estate is not. Trust Co. v. 

Schneider, 446. 

8 33a. Estates and Interests Created i n  General. 
A devise of the use, income, rents and profits from property indefinitely will 

be held a devise in fee simple unless it  appears in plain and express words of 
the instrument that  testator intended to convey an estate of less dignity. 
Mnngurn v. Wilson, 353. 

A devise to testator's wife for life ". . . remainder to stand a s  i t  is all 
together, and the clear rents to be equally divided anlong all my five chil- 
dren . . . If mF children marry and die leaving children their part shall go 
to their children. If any of my children die without heirs their part shall 
return to" testator's bodily heirs, is held a devise of the remainder in fee to the 
children of testator as  tenants in common. Ibid. 

Where a bequest and devise of the income of an estate to the beneficiaries is 
limited to a specified period, with provision for the vesting of the corpus a t  the 
end of the period upon contingent limitations, so that the beneficiaries of the 
corpuv need not be the same as  the beneficiaries of the income, the beneficiaries 
of the income do not take the fee, since the will manifests an intent to pass a n  
estate of less dignity. Trust Co. v. ScRneider, 446. 
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Q 33c. Vested and  Contingent Interests and  Defeasible Fees. 
An estate is vested when there is either a n  immediate right of present enjoy- 

ment or a present fixed right of future enjoyment. Trust Co. v. Schneider, 446. 
Where there is uncertainty as  to the person or person,s who a re  to take, and 

the uncertainty is to be resolved in a particular way or according to conditions 
a t  a particular time in the future, the estate is contingent. Ibid. 

Beneficiary of income of trust held not entitled to corpus unless he lived 
until expiration of period set up by the will for distribuiion of the corpus, and 
therefore he took no vested interest in the corpus and his heirs could not take 
through him. Ibid. 

Q 331. Restraint  on  Alienation. 
Where testator's children take the fee in remainder as tenants in common, a 

provision of the devise that  ". . . remainder to stand as  i t  is all  together, . . . 
except they all  should agree to sell some part of it," is heLd merely a recognition 
that  i t  might not be practical or desirable to keep the entire estate intact, but 
if i t  be construed as  a restraint on alienation it  is void, and testator's children 
can convey the fee simple. Mangum v. Wilson, 353. 

§ 34b. Designation of Beneficiaries. 
A residuary devise to testatrix' "first cousins" includes only those who a re  

testatrix' first cousins in the common sense, and excludes: first cousins once re- 
moved, even though they be children of deceased first cousins. Bank v. PAil- 
lips, 494. 

§ 34c. Gifts t o  a Class. 
When a gift is to a class, but the time of vesting is postponed beyond the date 

of the termination of the preceding life estate, members of the class in esse a t  
the time of the termination of the life estate a re  posse,ssed of the contingent 
right to take, subject to be opened up to admit members of the class thereafter 
born and to be closed so a s  to exclude members who die prior to the date set 
for the vesting of the estate. Trust Co. v. Schneider, 446. 

§ 34e. Designation of Amount o r  Share. 
A residuary devise "Then Edna Taylor is to come in for her equal part of 

my estate. The rest going to my first cousins . . ." is held to bequeath one-half 
the residuary estate to the beneficiary named and the other one-half of the 
residuary estate to be equally divided among testatrix' first cousins. Bank v. 
Phillips, 494. 

A devise of 10 acres to be cut off of a designated tract on the side adjoining 
the lands of specified persons is sufficiently definite to be valid. Armstrong v. 
Armstvong, 733. 

3 38. Residuary Clauses. 
A clause disposing of the remainder of the estate after debts are  paid and 

specified legacies satisfied is the residuary clause, notwithstanding that  i t  is 
not a t  the end of the other dispositive clauses. Bank v. Phillips, 494. 

8 39. Actions t o  Constme Wills. 
Courts do not enter anticipatory judgments, and therefore in an action to 

construe R will, an adjudication directing the distribution of the corpus of the 
estate in the event of the death of the contingent beneficiary prior to the time 
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tlxed in the will for the distribution of the corpus, will be vacated. Trust GO. 
v. Scbneider, 446. 

Fees of attorneys for parties who a re  sui juris and elect to employ counsel 
and assert their claim to a part of the estate cannot be allowed as  a part of the 
costs in a n  action to construe the will, even though it  was necessary for plaintiff 
to make them parties to the action. Ibid. 

Where, in a n  action to construe a will, the codicil, which was attacked on 
the ground of invalidity, is ambiguous, the court should construe such codicil 
notwithstanding its want of jurisdiction to declare i t  void. Farthing v. 
Farthing, 634. 

§ 43. Forfeiture Clauses. 
Where caveator acts in good faith and with probable cause in caveating the 

will, he is entitled to take a legacy bequeathed him in the instrument notwith- 
standing a provision therein that  any beneficiary taking any action in caveating 
the will should forfeit any interest thereunder. The forfeiture provision will 
not be given effect to oust the supervisory power of the courts to determine the 
issue of devisavit vel non. R ~ a n  v. Trust Go., 585. 

5 46. Nature of Titles of Devisees, Right to Convey and Estoppel. 
Deed executed by testator's only surviving child and all of testator's grand- 

children, all  being sui juris and under no disability, and there being no great- 
grandchildren not represented by a living parent, conveys the fee simple in 
lands devised to testator's children or their heirs regardless of whether testa- 
tor's child held a life estate or a defeasible fee, since any heir not a party to 
the deed would be estopped from claiming any interest in the land by the 
warranty deed of his ancestor. Mangum v. Wilson, 353. 
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GENERAL STATUTES CONSTRUED. 
G.S. 
1-36. Title conclusively presumed out of State when it is not party. V i l -  

liants v. Robertson, 478. 
1-38. Statute does not begin to run against remaindermen until death of life 

tenant. Sprinkle u. Reidsville, 140. Commiss oner's deed a t  fore- 
closure is color of title notwithstanding that  trustee was not a party. 
T r m t  Co. v. Parker,  326. Party must introduce in evidence asserted 

, color of title. Chambers v. Chambers, 749. 
1-40. Evidence of adverse possession of son against father held sufficient. 

Chamber8 v. Chambers, 749. 
1-69. Plaintiff may join two or more defendants to determine which is 

liable. Cain v. Corbett ,  33. 
1-73. Statute does not authorize court to bring in party not liable either to 

plaintiff or defendant upon theory stated in complaint. Moore v. 
Clark,  364. 

1-83. Where action between domestic corporation is instituted in county in 
which neither maintains principal place of l)usiness, defendant's 
motion to remove must be allowed, but plaintiff may thereafter move 
for change of venue for convenience of witnesses. Teer  Co. v. Hitch- 
cock Corp., 741. 

1-89. Summons must be signed by clerk ; want of signature may be cured by 
amendment only if paper bears internal evidence that  it  was issued 
from clerk's office. Roo?~e v. Bparrow, 396. 

1-97. Agent of foreign corporation upon whom process may be served must 
be in this State and have some control over and discretionary power 
in respect to some function for which corporation was created; rail- 
road company agent whose duties a re  limited to promoting good will 
and to inducing shippers to request that his company be used as  con- 
necting carrier is not process agent. Lambert  v. Schell, 21. 

1-111; 1-294. Appeal from order refusing motion to strike does not preclude 
another Superior Court judge from ordering incr12ase of defense bond. 
Bcott v .  Jordan, 244. 

1-116. Complaint held to disclose election to affirm sale of realty and sue for 
fraud, and lis pendens was not authorized. Parker v. W h i t e ,  680. 

1-123. Complaint held to allege single cause for false imprisonment, and 
allegations of malicious prosecution did not state separate cause. Cain 
v. Corbett ,  33. 

1-130. Decision upon demurrer is appealable; demurrer is improper when 
issues of fact constituting cause are  raised. Erickson v. Btarling, 643. 

1-134. Where complaint fails to s tate  cause of action, (court may not allow 
amendment. Anderson v .  Atkinson. 300. 

1-135 ; 1-159. No issue arises where material fact alleged in complaint is not 
denied. Wilson u. Chandler, 373. 

1-137; 50-7 (1). In  wife's action for divorce from bed and board, husband 
may set up cross-action for divorce on ground of separation, but he 
may not maintain independent action therefor. C'ameron v. Cameron, 
82. 

1-137 (1) ; 24-2. I n  plaintiff's action against agent for conversion, agent may 
not set up counterclaim for usury or counterclaim in contract not con- 
nected with subject of action. Finance Co. v. l iol t ler,  96. 
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GENERAL STATUTES-Continued. 
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1-140. Where counterclaim is not served on party to be charged, its allega- 

tions a re  deemed denied, and this rule applies to cross-action by one 
defendant against another. Boone u. Sparrow, 396. 

1-141. Party may not demur to separate paragraphs or sentences segregated 
from contexts. Erickson v. Starling, 643. Complaint and reply are  
inconsistent within meaning of statute only if they are  so contrary 
that if one is true the other is necessarily false. Scott u. Jordan, 244. 

1-151. Court may not construe into pleading that  which it  does not contain. 
Dillingham v. Kligerman, 298. 

1-163. Making of additional party plaintiff is ordinarily within trial court's 
discretion. Shelby a. Lackey, 343. Court may not allow amendment 
substantially changing form of action. Anderson w. Atkinson, 300. 

1-170; 1-172. Issues of law must be tried by judge; issues of fact by jury. 
Erickaon v. Starling, 643. 

1-180. Court is required to charge law arising on eridence, and mere state- 
ment of contentions of parties is insufficient. Howard v. Carman, 289. 
I t  is error for court to charge law not pertinent to facts in evidence. 
Childress v. Motor Lines, 522. Evidence held to require submission 
of right of self-defense. S. u. Goodson, 177. Charge may not assnme 
as  true the existence or nonexistence of any material fact in issue. 
S. u. Cuthrell, 173. Interrogation of witnesses by court held to amount 
to expression of opinion on evidence. I n  re  Will of Bartlett, 489. 
Charge held not subject to criticism that  i t  gave State's evidence in too 
great detail. S. v. Roman, 627. In  prosecution for murder, court is 
not required to define rape, even though evidence showed rape. S. v. 
Roman, 627. Exception must point out particular in which instruc- 
tions were deficient. Hodges w. Malone d Go., 512. Charge not in 
record presumed correct. 8 .  v. Sears, 623. 

1-183. Where motion to nonsuit is not renewed, question of sufficiency of evi- 
dence is not presented for review. Sprinkle u. Reidsuille, 140; Jones 
v. Jones, 390. 

1-189. Court may not order compulsory reference in action for specified 
amount due under conditional sales contract, no equitable relief being 
demanded. Acceptance Corp. u. Pillman, 295. 

1-195. Procedure to preserve right to jury trial in compulsory reference. 
Rnrtlett w. Hopkins, 165. 

1-208. If pleading raise issue of fact on any single material proposition, judg- 
ment on pleadings is improper. Erickson u. Starling, 643. 

1-209 ; 1-174; 1-273; 1-171. Clerk may not enter default judgment if issues 
a re  raised by pleadings either by express denial of material fact or by 
denial by implication of law arising upon failure to serve cross-action. 
Boone v. Sparrow, 396. 

1-240. Defendant joined under the statute may plead prior settlement in 
another action arising out of same collision as  a bar. Snyder v. Oil 
Co., 119. 

1-277. Appeal does not lie from interlocutory order unless order deprives 
appellant of substantial right he would lose if order is not reviewed 
before final judgment. Shelb?/ v.  Lackey, 343. 

1-283. Trial court has no power to settle case on appeal when oral eridence 
has been offered unless there is disagreement of counsel. Hall u. Hall, 
73 1. 
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GENERAL STATUTES-Continuetl. 
G.S. 
1-341. I n  offsetting rental value against betterments, rental value should be 

ascertained without taking the improvements into consideration. Ed- 
wards v. Edwards, 93. 

1-399. Plea of sole seizin converts partition proceeding into action in eject- 
ment. Murphy v. Smith, 455. 

1-475. Mortgagee must account for value of property as  of date of seizure. 
Credit Corp. v. Baunders, 369. 

1-810. Defendant is bound by allegations of complaint for purpose of his 
motion for judgment on pleadings. Credit Corp. v. Saunders, 369. 

1-515; 1-530. Procedure to attack validity of appointment to board of educa- 
tion is by suit to enjoin usurpers or quo u;arra:ato to oust them, and 
not action to enjoin board. Edwards v. Board of Education, 345. 

4-1. Child may not maintain action for negligent injury against parents. 
Reddin.g v.  Redding, 638. Obligation of father to support minor child 
cannot be made basis of claim against father's e(3tate when father has 
disposed of his property without making provision for the child. 
Elliott v. Elliott, 153. Ch. 42, see. 1, revised statutes of 1841 did not 
have effect of repealing common law definition of navigable water. 
Development Co. v. Parmele, 689. 

6-21. Except a s  provided by statute, attorneys' fees not part of costs. Trust 
Co. v.  Sehneider, 448. 

7-285. Repealed only in regard to Surry County by Ch. 896, Session Laws of 
1949. I n  re  Hickerson, 716. 

8-40. Does not alter rule that  expert may give opinion of handwriting from 
papers identified by witnesses a s  genuine without offering such papers 
in evidence. I n  r e  Will of MeGowan, 404. 

8-51. Party asserting witness is disqualified under the statute has burden of 
showing disqualification. 8anderson v. Paul, 56. That  witness would 
get property of greater value under will held not proven, and therefore 
i t  was error to exclude testimony. Zbid. 

8-54. Argument that  defendant was "hiding behind wife's coattail" held 
tantamount to comment on defendant's failure to testify. 8. v.  Mc- 
Lamb, 251. 

12-1. Local act  does not repeal general statute. I n  re Hickereon, 716. 
12-3 (2). Roard must act  a t  meeting, but majority of members can act. 

Ballard v. Charlotte, 484. 
14-21; 14-23. Evidence of guilt of carnal knowledge of 8-year-old girl held 

sufficient; jury's recommendation of life imprisonment affords no 
ground for complaint by defendant. 8. v. Reeves, 427. 

14-32. Evidence of guilt held sufficient for jury. 8. v. Ilirchfield, 410. 
14-62. Definition of "building" within meaning of statutse. 8. v. Cuthrell, 173. 
14-133. Filling in land under shallow water along navigable stream held 

nuisance. Gaither v. Hospital, 431. 
14-223. Charge that  defendant "did resist arrest" held insufficient. 8. v. 

Raynor, 184. 
14-335. Charge that  defendant "unlawfully and willfully did appear drunk 

on public highway" held sufficient. 8. v. Raynor, 184. 
16-173. Defendant's evidence favorable to State or which explains State's evi- 

dence is properly considered. 8. v. Bryant, 420. Circumstantial evi- 
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dence of guilt of arson and murder held insufficient. S. v. Needham, 
555. Defendant's evidence of alibi cannot justify nonsuit. S. v. Sears, 
623. 

15-200.1. Defendant may now appeal from order executing suspended sentence. 
S. v. Simmington, 612. 

15-Art. 20. Provisions a re  cumulative and concurrent to court's inherent power 
to suspend judgment or execution. S, v. Simmington, 612. 

16-3. Burden of proving defense that  consideration mas illegal gambling debt 
is on maker. Royster v. Hancock, 110. 

18-4. Warrant  charging illegal possession of property for purpose of manu- 
facturing liquor instead of "designed" for that purpose, held sufficient. 
S. v. NcLamb, 251. 

18-6. Warrant not necessary when officer sees whiskey in car. S. v. Harper, 
67. 

18-13; 15-27. Warrant for illegal liquor is governed by G.S. 18-13, and affi- 
davit is not required. X. v. McLamb, 251. 

19-2. Action to abate nuisance cannot be maintained by the county. Dare 
County v. Muter, 179. 

20-129 ( a )  ( c )  ( d ) .  Evidence held not to show proximate cause between viola- 
tion of statute and accident, even if negative evidence was sufficient 
to show that  lights were not burning. Morris v. Traw~port  Co., 568. 

20-141. In  addition to limits, driver must not esceed speed which is reasonable 
and prudent under conditions. Sowers v. Mavley, 607. Evidence held 
to show contributory negligence as  matter of law on part of plaintiff 
in outrunning range of lights. Horris v. Transport Co., 568. 

20-158. I t  is not sufficient for motorist to stop before entering upon inter- 
section with dominant highway, he must use due care to see that  move- 
ment can be made in safety. Morrisette v. Boone Co.. 162. 

20-161 ( a ) .  Where evidence shows collision after truck had stopped, but before 
driver could dismount from cab, it  fails to show "parking." Morris v. 
Transport Co., 568. 

20-166. Warrant  failing to allege damage to property or injury of or death to 
person does not state offense under this statute. S. v. Morris, 393. 

22-2. Parol partition comes within statute of frauds. Williams v. Robert- 
son, 478. Statute does not apply to abandonment of contract to con- 
vey. Rcott v. Jo rda i~ ,  244. 

25-9. Promise to pay "per our agreement" does not validate note. Royster 
v. Elancock, 110. 

28-98. Heir claiming land is necessary party to action by purchaser against 
rendor's administrator. Scott v. Phelps, 244. 

28-170. In  absence of testamentary provision, right of personal representative 
to commissions is controlled by s tatute;  he is not entitled to commis- 
sions on credits offset against claim. I I L  re  Ledbetter, 642. 

28-173; 28-174. Value of services as  housewife cannot be recovered in action 
for wrongful death. Lamm v. Lorbacher, 728. 

31. Caveat may be filed by any person entitled under the mill or interested 
in the estate. In re  Will of Ellis, 27. 

31-3 ; 31-18 ( 2 ) .  Rfonogramed initials may not supply signature to holographic 
will. Pounds v. Litalcer, 746. 
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31-33. Issues of fact raised by caveat must be tried by jury. I n  r e  Will of 
Bartlett, 489. 

33.1. Clerk of Superior Court in county in which infant resides has jurisdic- 
tion to appoint guardian. I n  re  Hall, 697. 

33-6. There may be separate appointments of guardian for person and of 
estate of orphan. I n  re  Hall, 697. 

42-28. Where record on appeal in summary ejectment fails to contain affi- 
davit, appeal will be dismissed. Allen v. Allen, 554. 

46-1 ; 46-3. Tenancy in common is basis for partition, and relief properly 
denied when evidence fails to show such title. ddtcvphy v. Smith, 455. 

46-17. Failure to file report within sixty days of notification does not vitiate 
it. Thompson v. Thompson, 416. 

47-18. Person making improvement under par01 contract to convey may not 
claim betterments against rendor's grantee under registered deed. 
Haas v. Smith, 341. 

50-11. Consent judgment for alimony cannot be enforclxl by contempt pro- 
ceedings after decree of absolute divorce. Livingston v. Livingston, 
615. 

50-16. Upon hearing of motion for alimony pendente Ute, court may refuse 
motion upon finding that  defendant had theretofore obtained valid 
absolnte divorce against plaintiff in another state, but should not dis- 
miss the action. Bond v. Bond, 754. 

59-36 (1) ; 59-37 (3)  ( 4 )  ( a )  ( b )  ( e )  ; 42-1. Division of profits alone insuffi- 
cient to establish partnership. Johnson v. Gill, 40. 

59-39; 59-43. Partners a r e  jointly and severally liable for tort committed by 
one of them in course of partnership business. Johnson v. Gill, 40. 

62-26.10. Evidence held to support Commission's finding that  public conve- 
nience required continuance of station agency, and Anding is conclu- 
sive. Utilities Com. v. R. R.. 273. 

62-39. Commission has authority to compel carrier to maintain such facilities 
a s  may be reasonable and just. Utilities Cont. v. R. R., 273. 

62-121.52 (9 )  ; 62-121.50; 62-121.46. Permit for both charter and contract car- 
rier business should be issued upon proper showing under grandfather 
clause. [Jtilities Com. v. Fleming, 660. 

62-121.66; 62-121.65. Rates filed and published by contrr~ct carrier a re  "tar- 
iffs." Utilities Com. v. Fleming, 660. 

96-4 ( m ) .  Findings of fact of Employment Swurity Commission a re  conclusive 
when supported by any competent evidence. Employment Security 
Gom. v. Bmith, 104. 

97-2 ( e ) .  Commission properly took into consideration employee's wages dur- 
ing entire flfty-two weeks in determining compensation. Honeycutt 
v. Asbestos Co., 471. 

97-10. Defendant setting up contributory negligence of plaintiff's intestate 
is not entitled to also plead that  contributory negligence was also bar 
to recovery which would inure to benefit of employer. Poindexter v. 
Motor Lines, 286. 

97-34; 97-2. Evidence held sufficient to sustain finding that  claimant was dis- 
abled from silicosis within two years from last exposure. Singleton 
v. Mica Co.. 316. 
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, 97-54; 07-55; 97-2 ( i )  ; 97-61. Employee who becomes disabled by reason of 
asbestosis from performing normal labor in his occupation is disabled 
notwithstanding he may later earn more money in another occupation. 
Honeycutt v. Asbestos Co., 471. 

97-61 ; 97-63. Employee who has not been subjected to silica dust for a s  much 
as  two years in this State within ten years prior to last exposure is 
not entitled to compensation. Midkiff v. Granite Corp., 149. 

97-84; 97-86. Cause remanded to Industrial Commission for specific findings 
of determinative facts. Thomason v. Cab Co., 602. 

105-147.1. Expenditure by corporation to have municipality extend water and 
sewer systems to its plant is capital expenditure, and not deductible 
as  current expense. Mills Co. v. Shaw, 14. Nor may it  be deducted 
as  "rentals and other payments under G.S. 105-147.2. Nor as  a con- 
tribution to municipality when payment was made prior to enactment 
of G.S. 105147%. Ibid. 

105-147.0. Donation to charitable or educational institution may be valued as  
of time of gift and not time of acquisition of property by donor. Yills 
Co. v.  Shaw, 14. 

105-187. Fabricated parts of radio tower a re  subject to sales tax. Watson 
Industries v. Shaw, 203. 

105-220. Rental price of recordings used in rebroadcast not subject to tax. 
Watson Industries u. Shaw, 204. 

106-296 (2) ; 160-S5 (4). Property held by institution is subject to assessments 
for publiC improvements. Cemetery 8880. v. Raleigh, 509. 

105-393 ; 105-394 ; 105-395 ; 105-391 ; 105-392 ; 105-408. Methods and procedure to 
foreclose tax liens and certificates. Boone v. Sparrow, 396. 

105-408. Taxes assessed a t  time of judicial sale should be paid from proceeds, 
and "assessed" is synonymous with "levied." Holt v. May, 46. 

105-414; 10.5-391 ( j ) .  Where city files cross-action against tax debtor in county's 
action, its answer must be served on tax debtor. Boone v .  Sparrow, 
396. 

106-465. Statute prescribes no standards for determination of number of sales, 
and therefore board of trade may not require purchasers to participate 
in prescribed number of sales. Roard of Trade v. Tobacco Co., 737. 

115-8; 115-56. Trustees of school administrative unit may not be sued in tort. 
Smith v. Ilefncr, 1. 

115-37. Majority of members of board may act. Board of Education v.  Dick- 
son, 359. 

115-42. Vacancies on county board of education may be filled by county execn- 
tive committee or state board. Edwards v. Roard of Education, 345. 

115-96. Injunction will not lie to restrain board of education from letting con- 
tract for construction of school on ground that it  had failed to make 
plans for water and sewer service. Lamb v. Board of Education, 377. 

115-99. County board may close high school in union school and transfer high 
school pupils to adjoining districts provided there is consolidation of 
districts. Xrecgsr v .  Drummond, 8. 

115-99 ; 115S4. County board may not be restrained from proper exercise of its 
power to consolidate high school districts or its power to contract for 
erection of consolidated high school. Edwards 2;. Board of Education, 
345. 
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115-99; 115-361. Special t ax  district having no supplemental levy may be con- 
solidated with non-special tax district without vote. School District 
v. Board of Education, 212. 

116-112 ; 115-354. Re-election of teacher or principal must be performed in same 
manner as  original election. Board of Education v. Dickson, 359. 

115-179; 115-183. Where surety pays into court total li,ibility as  shown by 
clerk's records, court has jurisdiction to provide that  unclaimed funds 
be returned to surety rather than escheat. Hanssn v. Yandle, 532. 

115-352. State Board of Education has power to transfer pupils from one dis- 
trict to another only for single year or from year to year. Kreeger v. 
Drummond, 8. 

115-359. Dismissal of teacher or principal is not effective until approved by 
county board, and all acts essential to dismissal must be fully per- 
formed prior to end of school year. Board of Education v. Dickson, 
359. 

129-1. Father and son successively held land. If title rlpened in father, the 
son acquired title by descent; but if full period did not transpire 
before father's death, son became new propositus. Brite v. Lynch, 182. 

136-1 ; 136-18 ; 136-51 ; 136-19. Landowner injured by construction of highway 
may not sue contractor except for negligence in  performance of con- 
tract of construction; may institute proceedings for compensation 
against Highway Commission if construction according to plan results 
in injury. Moore v. Clark, 364. 

136-20. City may contribute to elimination of grade ci-ossings. Austin v. 
Bhazc, 722. 

136-67. Each section of abandoned State highway which is necessary for in- 
gress and egress becomes neighborhood public roai ,  and proceeding to 
have i t  so declared is properly instituted before clerk. Woodu v. 
Barnett, 74. 

146-1; 146-4. Land covered by water a t  high tide not subjwt to grant. Deuel- 
opment Co. v. Parmcle, 689. 

157-11 ; 157-50; 40-37. Power of eminent domain has been delegated to housing 
authorities, but proceedings may be restrained upon showing of arbi- 
trariness in selecting site. I n  re  Housing Authorqty, 463. 

158-1. Evidence held to support finding that  chamber of commerce did not 
expend t a s  money a s  agency of municipality for purposes specified in 
the statute. Homer  v. Chamber of Commerce, 77. 

160-204; 160-206; 40-10. City may take dwelling property for water storage 
tank. Raleigh v. Edwards, 671. 

160-205 ; 40-10. City may conderun dwelling for street purl~oses. Mount Olive 
v. Cowan, 259. 

162-8; 109-34. Sheriff and his deputy, a s  well a s  sureties on their bonds, may 
be held liable for false arrest by deputy under color of his office. Cain 
v. Corbett, 33. 
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CONSTITUTION OF NORTH CAROLINA, SECTIONS OF, CONSTRUED. 
ART. 

I ,  Sec. 17. To make statute retroactive so a s  to deprive person of pre- 
existing rights mould be unconstitutional. Utilities Com. v. Fleming, 660. 
Erecting water storage tank in subdivision subject to restrictive covenant 
constitutes a "taking." Raleigh v. Edwards, 671. Judgment cannot bind 
person not a party. Scott v. Jordan, 244. 

IV. Provision of municipal charter that  nonresident freeholders might rote 
is void, but does not invalidate election participated in by qualified voters 
only. W7renn v. Kure Beach, 292. 

S I V ,  See. 7. Member of county board of education vacates this office by ac- 
cepting oflice of mayor; appoint~~lent  of postmaster to board is ineffective. 
Edwards v. Boavd of Edzccation, 345. 

IV, Sec. 8. Supreme Court may exercise supervisory power even though 
appellant is not party aggrieved. Ange v. i i ~ ~ g e ,  306. 

IV, See. 13. Defendant in compulsory reference may lose right to jury trial 
by failing to follow procedural requirements to preserve it. Bartlett v. 
Hopkins, 165. 

IV,  Sec. 3. Constitution does not require maintenance of high school. 
Xreeger v. Drumn~ond, S. 

IX, Sec. 5. Where surety on clerk's bond pays into court total liability a s  
shown by clerk's records, court has jurisdiction to provide that un- 
claimed funds be returned to surety rather than escheat. Hanson v. 
Yandle, 532. 
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CONSTITUTION O F  THE UNITED STATES, SIECTIONS OF, 
CONSTRUED. 

ART. 
I V ,  Sec. 1. Constitution of U. S. Divorce decree of another s tate  is binding, 

but its decree awarding custody of child of marriage domiciled here is 
not binding. ffafford v. Phelps, 218. 

Fifth Amendment. Erecting water storage tank in subdi.vision subject to re- 
strictive covenants constitutes a "taking." Raleigh v. Edwards, 671. 

Fifth and Fourteenth Amendments. To make statute retroactive so a s  to de- 
prive person of pre-existing rights would be uncon~atitutional. Utilities 
Com. v. Fleming, 660. 


