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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows : 
Inasmuch a s  al l  the Reports prior to the 63rd hare  been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel mill cite the volumes prior to 63 N. C. a s  follows: 

1 and 2 Martjn, ............... Taylor b. Cant. } a s  1 N C. 

1 Haywood ............................ " 2 " 

2 " ............................ . 3 " 
1 and 2 Car. Law Re- .a 4 .# 

ps i to ry  b N. C. Term 1"' 
1 Murphey .............................. 5 " 

2 .............................. 6 " 

3 " 
.. - .. ............................ I 

................................ 1 H a n k s  " 8 " 

2 '& .................................. 9 " 

3 " .............................. " 10 " 

4 4; ................................ " 11 .. 
.. .................... 1 Devereur Law " 12 

2 " " .................... " 13 .. 
3 " ...................... " 14 " 
4 " " .................... " 15 " 

...................... 1 " Eq. 16 " 
2 " " .................... " 1; a. 

.................. 1 Dev. & Bat. La\v 18 " 

2 " 6 c  ................ 19 
3 & 4 "  ................ 20 

.. 1 Dev. & Bat. Eq ................... " 21 
2 " .................. " 22 " 

........................ 1 Iredell 1,aw " 23 " 

2 " " ........................ " 24 " 
8 " " ........................ " 25 " 

4 " " ........................ " 26 " 

6 " 
6 ........................ " 27 " 

6 " " 15 " ........................ 
C '6 

" ........................ " 29 " 

8 " " ........................ " 30 " 

...................... 9 Iredell Law a s  31 N. C. 
10 " ‘6 ' 6  3') u ...................... 
11 " " ...................... " 33 " 

12 " " ...................... " 34 " 
13 " " ...................... " 38 " 

...................... 1 " Eq. " 36 " 
2 ' 6  " ....................... 37 " 

3 " ....................... " 38 " 
4 " " ...................... " 39 .. 
5 6' " ...................... " 40 .. 
6 " " ...................... " 41 " - .. ..................... " 4" " 

8 " " ...................... .' 43 " 

Urisbee I.aw .......................... " 44 " 

' Eq. .......................... " 45 " 
........................ 1 Jones T.nw " 46 " 

2 " " ........................ " 47 " 

3 " " ........................ " 48 " 
4 " " .................._ " 49 " 
6 " " ....................... " 50 " 
6 " " ....................... " 61 " - , I  '6 ........................ " 52 " 
8 " " ....................... " 53 " 
1 " Eq. ....................... " 54 " 
""" ....................... " 55 " 

....................... 3 " " " 86 " 

4 " " ....................... ' I  57 " 

5 " "  ....................... " 58 " 

........................ 6 " " " 59 " 

1 nnd 2 wins tor^ .................... " 60 " 
........................ Phillips Law " 61 " 

........................ " Eq. " 62 " 

t?r I n  quoting from the reprinted Reports. counsel mill cite always the 
marginal (Le.. the original) paging. 

The opinions published in the flrst s i r  rolumes of the reports were written 
by the T o n r t  of Conference" and the Supreme Court prior to 1819. 

From the 7th to  the 62d rolumes. both inclusive. mill be found the opinions 
of the Supreme Court. consisting of three members. fo3. the flrst flfty gears 
of its existence. or from 1815 to 1868. The opinions of the Court. consisting 
of five members, immediately following the Ciril  War. a re  published in the 
volumes from the 63d to  the 79th, both inclusive. From the 80th to the 
10ls t  volumes, both inclueire. will be found the opinion of the Court, con- 
sisting of three members. from 1879 to  1889. The opinions of the Court, con- 
sisting of fire members. from 1589 to 1 Julp, 1937. are  published in volumeg 
102 to 211, both inclusive. Since 1 Julp, 1937. and beginning with volume 212, 
the Court has consisted of seven members. 
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JUSTICES 

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1952--FALL TERM, 1952 

CHIEF JUSTICE : 

W. A. DEVIN. 

ASSOCIATE JUSTICES : 

M. V. BARNHILL, S. J. ERVIN, JR., 
J. WALLACE WINBORNE, JEFF. D. JOHNSON, JR., 
EMERY B. DENNY, ITIMOUS T. VALENTINE.' 

ATTORNEY-GENERAL : 

HARRY McMULLAN. 

ASSISTANT ATTOBNEYS-QENERAT, : 

T. W. BRUTON, 
RALPH MOODY, 
CLAUDE L. LOVE, 
I. BEVERLY LAKE, 
JOHN HILL PSYLOR, 
HARRY W. McGALLIARD. 

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE AXD SUPREME COURT REPORTER 

JOHN M. STRONG. 

OLERK OF THE SUPREME COURT: 

ADRIAN J. NEWTON. 

MABSHAL AND LIKIBARUN : 

DILLARD S. GARDNER. 

'Succeeded by R. Hunt Parker, 25 November, 1952. 
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J U D G E S  

OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Name District dddr.ess 
CHESTER MORRIS .......................................... First ............................... Currituck. 

......................... WALTER J .  BOKE .......................................... Swontl Nnslirille. 
R. HUXT PARIZER~ ...................... .. ...... R e  Rapids. 

..... CLAWSON L. WILLTAMS ............................. J'ourtl . . . . . . . . . . . .  Sanford. 
J. PAUL FRIZZELLE ...................................... Fifth ........................... o v  Hill. 

q. . ........................... HENRY L. STEVENS, JR. ........................... d h t h  Warsaw. 
W. C. HARRIS ................................................ Sevent1l ......................... Raleigh. 
JOHN J .  BURNET .......................................... Eight11 ........................... \Vilnlington. 
Q. K. N r ~ o c x s ,  JR. ........................... .. .... Ninth ............................ Fnyetterille. 
LEO CARB ....................................................... Tenth ............................. B ~ r l i ~ ~ g t o ~ l .  

SPECIAL JUDGES 

W. H. S. BURGWI-N ............................................................................ Woodla~ld. 
....................................................................... WILLIAM I. HALSTEAD South Mills. 

............................................................................ WILI,IAM T. HATCII Raleigh. 
HOWARD G. GODWIS ....................................................................... Dunn. 

WESTERN DIVISION 

JOIIN EI. CLE~IENT ....................................... Eleventh ........................ Winston-Salem. 
H. HOYLE SINK ............................................ Twelfth ......................... Greensboro. 
F. DONALD PIIILLIPS ................................... Thirteenth .................... Rockingllam. 
WILLIAM H. BOBBITT .................................. Fourteenth ................... Charlotte. 

...................... ................................ FRANK M. ARMSTRONG Fifteenth Troy. 
J. C. R U D ~ I L L  .............................................. Sixteenth ...................... N e ~ t o n .  

................ J. A. R o u s s ~ ~ u  ........................................ Sevententh North Williesboro. 
................... .................................... J. WILL PLESS, JR. .Ei6 Marion. 
.................. ZEB V. NETTLES ............................................ i e t e e n t h  Asherille. 

DAN K. MOORE .............................................. Twentieth ..................... Sylva. 
ALLEN 11. GWYN .......................................... T~enty- f i r s t  ................. Reidsville. 

SPECIAL JUDGES 

............................................................................. GEORGE B. PATTON Franklin. 
A. R. CRISP ........................................................................................... Lenoir. 
W. K. MCLEAN .................................................................................... Ashe~ille.  
SUSIE SHARP ......................................................................................... Reidsville. 

EMERGENCY JUDGES 

................................................................................ HENRY A. GRADY New Bern. 
......................................................................... FELIX E. ALLEY, SR. Waynesville. 

1Succeeded by Joseph W. Parker, Windsor,  N. C., 1 December, 1!152. 
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SOLICITORS 

EASTERN DIVISION 

Name District Addresb 
WALTER L. COHOOX ................................... F i s t  .............................. Elizabeth City. 
GEORGE A f .  FOUXTAIN .................................. Second ........................... Tarboro. 
ERNEST R. TYLER ....................................... Third ............................. Roxobel. 
W. JACK HOOKS ........................................... Fourth ........................... Kenly. 
W. J. BUNDY ................................................. Fifth .............................. Greenville. 
WALTER T. BRITT .................................... S t  .............................. Clinton. 
WILLLAM Y. BICKETT .................................. Seventh ......................... Raleigh. 
CLIFTON L. MOOBE ...................................... Eighth ........................... Burgaw. 
MALCOLM B. SEAWELL ................................ Ninth ............................. Lumberton. 
W ~ I A M  H. MUBDOCK ................................ Tenth ............................. Durham. 

WESTERN DIVISION 

WALTER E. JOHNSTON, JR. ........................ Eleventh ....................... Winston-Salem. 
CHARLES T. HAGAN, JR. ............................ Twelfth ......................... Greensboro. 
M. G. BOYETTE .............................................  thirteenth .................... Carthage. 
BASIL L. WHITENER .................................. Fourteenth ................... Gastonia. 
ZEB. A. MORRIS ............................................. Figteenth ...................... Concord. 
JAMES C. FARTHING .................................... Sixteenth ................... Lenoir. 
J. &LIE HAYES ....................................... Seventeenth ................. o r  Wilkesboro. 
C. 0. RIDINGS .............................................. Fifteenth ...................... Forest City. 
LAMAR GUDGEB ............................................ Nineteenth .................. Asheville. 
THADDEUS D. BBTSON, JB. ........................ Twentieth ..................... B y  City. 
R. J. SCOTT ................................................... Twenty-first ................. Danbury. 



SUPERIOR COURTS, FALL TERM, 1952 
Corrected through 1 September, 1952. 

The numbers in parentheses following the date of  a term indicate the number 
of weeks the term may hold. Absence of parenthesis numbers indicates a one- 
week term. 

- ~ 

EASTERN DIVISION 

F I R S T  J U D I C I A L  DISTRICT 

J u d g e  P m k e r  

Beaufort-Sept. 15. ( A ) ;  Sept. 227; Oct. 
Ct; Nov. 3. ( A ) ;  Dec. It. 

Camden-Aug. 25. 
Chowan-Sept. 8 ;  Nov. 24. 
Currituck-Sept. 1. 
Dare--0ct. 20. 
Gate-Nov. 17. 
Hyde-Aug. 1st ( c ) ;  Oct. 13. 
Pasquotank-Sept. 1 5 t ;  Oct. 6 t  ( A )  ( c ) ;  

Oct. 137 ( a ) ;  Nov. 3 t ;  Nov. 10'. 
Perquimans-Sept. 29t ( A )  ( c ) ;  Oct. 27. 
Tyrrell-Sept. 29. 

SECOND J U D I C I A L  DISTRICT 

J u d g e  Williams 

Edgecombe-Sept. 8 ;  Oct.  13; Nov. 10' 
(2)  (S).  

Martin-Sept. 15 ( 2 ) ;  Kov. 17t  ( A )  ( 2 ) ;  
Dec. 8. 

Nash-Aug. 25; Sept. 15 t  ( A )  ( c ) ;  Sept.  
22t ( A ) ;  Oct. 6 t ;  Nov. 24'; Dec. I t .  

Washington-July 7; Oct. 20t. 
Wilson-Aug. 25t ( A ) ;  Sept.  1 ;  S e p t  22' 

( A ) ;  Sept.  29 t ;  Oct. 20. ( A ) ;  Oct. 27t ( 2 ) ;  
Dec. 1. 

T H I R D  JUDICIAL DISTRICT 

J n d g e  Frizzelle 

B e r t i e A u g .  25 ( 2 ) ;  Nov. 10 (2) .  
Halifax-Aug. 11 ( 2 ) ;  Sept. 29t (A)  ( 2 ) ;  

Oct. 20. ( A ) :  Nov. 24 (2) .  
Hertford-July 28; Oct. 13  (2) .  
Northampton-Aug. 4 ;  Oct. 27 (2).  
Vance-Sept. 22.; Oct. 6t .  
Warren-Sept. 8'; Sept. 29t. 

F O U R T H  JUDICIAL DISTRICT 

J u d g e  Stevens 

Chatham-July 28t (2) ; Oct. 20. 
Harnett-July 28t (2)  ( a ) ;  Sept.  1. ( A ) ;  

S e ~ t .  1 5 t ;  Sept. 29t ( A )  ( 2 ) ;  Nov. 10' (2).  
johnston-july I* ( a ) ;  ~ u g .  11.; ~ u g .  1st 

(2) ( 8 ) ;  Sept. 22t ( 2 ) ;  Oct. 13  ( A ) ;  Nov. 3 t ;  
Nov. l o t  ( A ) :  Dec. 8 ( 2 ) .  ~ 

L e e J u l y  14'; ~ u l f i l t ;  Sept. S t ;  Sept. 
15 t  ( A ) ;  Oct. 27'; Dec. 8 t  ( A ) .  

Wayne-Aug. 18; Aug. 267 ( 2 ) ;  Oct. 6 t  
( 2 ) ;  Nov. 24 (2) .  

F I F T H  JUDICIAL DISTRICT 

J n d g e  H d a  

Carteret-Oct. 13; Dec. I t .  
Craven-Sept. 1 ;  Sept. 8 ( A ) ;  Sept.  29t 

( 2 ) ;  NOV. 10 ( A ) ;  NOV. 17t (2).  
Green-Dec. 1 ( A ) ;  Dec. 8 ;  Dec. 16. 
Jones-Aug. l l t ;  Sept. 15: Dec. 8 (A).  
Pamlico-Nov. 3 (2).  

Pitt-Aug. 1 8 t ;  Aug. 25; Sept. 8 t ;  Sept. 
227: Sept.  29 ( A )  ( c ) ;  Oct. 6 ( A ) ;  Oct. 20t;  
Oct. 2 7 ;  Nov. 177 ( A ) .  

S I X T H  JU1)ICIAL DISTRICT 
J u d g e  B u r n e y  

Duplin-Aug. 25; Sept.  1 ( s ) ;  Oct. 6;  Oct. 
1 3 t ;  Dec. I t  (2) .  

Leno~r-Aug. 1 8 ' ;  Sept.  8 ( A ) ;  Sept. 22 t ;  
Oct. 27 ( A ) ;  Nov. 37; Nov. l o t ;  Xov. 24 
( 4 )  ,--,. 

Onslow-July 1 4 t ;  Sept. 29; Nov. 17t (2).  
Sampson-Aug. 4 ( 2 ) ;  Sept. 8 t  ( 2 ) ;  Oct. 

20; Oct. 27t. 

S E V E N T H  J U D I C I A L  DISTRICT 
J u d g e  Nlmocks  

Franklin-Sept. 15t ( 2 ) ;  Oct. 6'; Nov. 24t 
( 2 ) .  

W a k e J u l y  7'; Sept. 1' ( 2 ) ;  Sept.  16 t  
( A )  (21; Sept.  29' ;  Oct. 13t ( 3 ) ;  Nov. 3'; 
Sov.  l o t  ( 2 ) ;  No,>. 24t ( A ) ;  Dec. 1' ( A ) ;  
Dec. 8'; Dec. 15t.  

E I G H T H  JIJDICIAL DISTRICT 
J u d g e  C a m  

Brunswick-Sept. 15; Sept. 29t ( A ) .  
Columbus-July 21. (2)  ( s ) ;  Sept. 1' ( 2 ) ;  

Sept. 22t ( 2 i ;  Oct. 6' ( A ) ;  Oct. 277 ( A )  
( 2 ) ;  Nov. 17 ( 2 )  

New Hanover-July 14' ( s )  ; J u l y  21' ( c )  ; 
Aug. 11'; Aug. 1 s t  ( 2 ) ;  Sept.  29' ( A ) ;  Oct. 
6t  ( 2 ) ;  Nov. 3. ( 2 ) ;  Dec. I t  ( 2 ) .  

Pender-Sept. 21 ( A ) ;  Oct. 20t (2) .  

NINTH JUDICIAL DISTRICT 
J u d g e  Morris 

Bladen-Aug. 4 t  ( c ) ;  Sept.  15.; Oct. 22t 
(8).  

Cumberland-Aug. 25'; Sept. 22t ( 2 ) ;  
Ort  fi* ( A ) :  Or t .  20t ( 2 ) :  Nov. 17' (2).  . ,--. . - -~ 

Hoke-Aug. 18: NOV: 10. 
Robeson-July : ' t ;  J u l y  14t ( c ) ;  Aug. 11'; 

Aug. 25t ( A )  ( c ) ;  Sept. 1' ( 2 ) ;  Sept. 22. 
( A ) ;  Oct. 6t  ( 2 ) ;  Oct. 20' ( A ) ;  Nov. 3.; 
Kov. 107 ( A ) ;  De:. I t  ( 2 ) ;  Dec. 15.. 

T E N T H  JIJDICIAL DISTRICT 
J o d g e  Bone  

~ l a m a n c e - A u p .  11'; Sept.  I t :  Sept. S t ;  
Oct. 13. ( A ) ;  Oct. 20' ( A ) ;  Nov. 3 t  ( A ) ;  
Nov. l o t  ( A ) ;  Nav. 24.. 

Durham-July 14.; J u l y  28 (2) ( c ) ;  Aug. 
25. ( A ) :  Sept.  1" ( A )  ( 2 ) ;  Sept. 15t ( 2 ) ;  
Sept. 29 ( A )  ( c ) ;  Oct. 6'; Oct. 13t ( A )  ( 2 ) ;  
Oct. 27 t ;  Nov. 3;  Nov. 24. ( A ) ;  Dec. I*; 
Dec. 8' ( A ) .  

Granville--July 21; Oct. 20 t ;  NOV. 10 (2) .  
Orange-Aug.  18; Aug. 25t ;  Sept.  29 t ;  

Dec. 8. 
Person-Aug. 23 ( A ) ;  Oct. 13. 



COURT CALENDAR. vii 

WESTERN DIVIBION 

ELEVENTH JUDICIAL DISTIUCT 

J u d g e  Rndb l l l  

Ashe-July Z l t  ( 2 ) ;  Oct. 20.. 
Alleghany-Aug. 11; Sept. 29. 
Forsyth-June 30. ( 2 ) ;  Sept. I *  ( 2 ) ;  

Sept. 15t  ( 2 ) ;  Sept. 29t (A) ( c ) ;  Oct. 6* 
(2 ) ;  Oct. 207 ( A ) ;  Oct. 27t ;  Nov. 10.; Nov. 
17t  ( 2 ) ;  Dec. 1.. 

T W E L F T H  JUDICIAL DISTBICT 

J u d g e  Rousseau 

Davidaon-Aug. 18; Sept. 8 t  ( 2 ) ;  Sept. 
a s t  ( A )  ( 2 ) ;  NOV. 11 ( A )  (2). 

Guilford. Greensboro Divialon-July 7 t  
(A)  ( 2 ) ;  Ju ly  7'; J u ly  21. ( 2 ) ;  Aug. 25'; 
Sept. 8 t  (A)  ( 2 ) ;  Sept. 8. (A)  (2 ) ;  Sept. 
22t ( 2 ) ;  Oct. 6 t  ( 2 ) ;  Oct. 6' (A)  ( 2 ) ;  Oct. 
2Ot (A)  ( 2 ) ;  Nov. 3' ( 2 ) :  Nov. 17t  ( 2 ) :  . . . . . .  
Dec. 1. ( A ) ;  Dec. 150. 

Guilford. High Point Division-July 14.; 
Ju ly  28t ( A ) :  Sept. 22' ( A ) ;  Sept. 29. ( c ) ;  
Oct. 20. ( 2 ) :  Nov. 3 t  (A)  (2 ) ;  Dec. I t ;  
Dec. 8'. 

TEUBTEENTH JUDICIAL DISTBICT 

J u d g e  P lw  

Anson-Sept. 8 t ;  Sept. 22.; Nov. lot. 
Moore-Aug. 11': Sept. 15 t ;  Sept. 22t 

(A)  ( c ) ;  NOV. 3 t  (A).  
Richmond-July 14 t ;  J u l y  21'; Sept. I t ;  

Sept. 29.; Nov. 3t .  
Scotland-Aug. 4: Oct. 27t ;  Nov. 24: Dec. 

1 (c) .  
Stanly-July 7; Sept. I t  (A) (2 ) ;  Oct. 6 t ;  

Nov. 17. 
Union-Aug. 18 ( 2 ) ;  Oct. 13 (2). 

FOUBTEENTH JUDICIAL DISTBICT 

J u d g e  Nettlea 

Gaston-July 21'; J u l y  28t ( 2 ) ;  Sept. 8. 
( A ) ;  Sept. 15t  ( 2 ) ;  Oct. 20.; Oct. 27t (A) ;  
Nov. 24. ( A ) ;  Dec. I t .  

Mecklenburg-July 7' (2);  Ju ly  28' (A); 
Aug. 4. ( A ) ;  Aug. 11' (2 ) ;  Aug. 25.; Sept. 
I t  ( 2 ) ;  Sept. I t  (A)  (2 ) ;  Sept. 15t  (A)  (2 ) ;  
Sept. 15. (A)  (2 ) ;  Sept. 29t (A) ( 2 ) ;  Sept. 
29'; Oct. 6 t  ( 2 ) ;  Oct. 1st (A)  (2 ) ;  Oct. 27t 
(A) ( 2 ) ;  Oct. 27t ( 2 ) :  Nov. l o t  (A)  (2 ) ;  
Nov. 10.; Nov. l 7 t  ( 2 ) ;  Nov. 24t (A) (2 ) ;  
Dec. 1' ( A ) ;  Dec. 8 t  (A) ;  Dec. 167. 

J u d s e  Poora 
Alexander-Sept. 22; Sept. 29 (c). 
Cabarrue-Aug. 18'; AUK. 25t ;  Oct. 11 

( a ) ;  NOV. l o t  ( A ) ;  Dec. i t  (A) .  
Iredell-July 28 (2)  ; Nov. 8 ( 2 ) .  
Montgomery-July 7; Sept. 22t (A) ( c ) ;  

Sept. 29 ( A ) ;  Oct. 27t. 
Randolph-July 147: Ju ly  21; Sept. 1.; 

Oct. 20t (A)  ( c ) ;  Oct. 27t (A) ;  Dec. 1 (2). 
Rowan-Sep t .  8 ( 2 ) ;  Oct. 6 t :  Oct. I t ?  

(A) ( c ) ;  NOV. 17 (2).  

*For  crimlnal cpsea. 
?Fo r  civil cases. 

S IXTEENTH JUDICIAL DISTRICI'  
J u d g e  Clement 

Burke-Aug. 4 ( 2 ) ;  Sept. 22 (2) ;  Oct. 6 
( 0 ) ;  Dec. 8 ( 2 ) .  

Caldwell-Aug. 18 (2) : 
Sept. 29t (A)  ( c ) ;  Oct. 6 t  

Catawba-June 30 (2)  ; 
10 ( 2 ) ;  Dec. I t  (A) .  

Cleveland-July 21 (2) : 
Seot. 15t ( A ) :  Oct. 27 12 

Sept. 
(A)  ; 

Sept. 

Sept 
). 

I t  (A) ( 2 ) ;  
Nov. 24 (2).  
I t  ( 2 ) ;  Nov. 

. St  (A)  ( c ) :  

i i n c o l n - ~ c i .  -is; 0ct.'20t. 
Watauga-Sept. 15.; Nov. 107 (A) (2). 

SEVENTEENTH JUDICIAL DISTRICTS 
J u d g e  SLak 

Avery-June 30 ( 2 ) ;  Oct. 13 (2).  
Davie-Aug. 25; Dec. I t .  
Mitchell-July 21t ( 2 ) ;  Sept. 15 (2) .  
Wilkes-June 30. (A)  ( 6 ) ;  J u l y  14 t ;  Aug. 

4 ( 3 ) ;  Sept. 87; Sept.  29t ( 2 ) ;  Oct. 27t ( 2 ) ;  
Dec. 8 ( 2 ) .  

Yadkin-Aug. 18' ( A ) ;  Nov. l o t ;  Nov. 
17 t ;  Nov. 25. 

E I G H T E E N T H  JUDICIAL DISTBICT 
J u d g e  Phl l l lps  

Henderson-June 30t ( s ) ;  Oct. 6 ( 2 ) ;  
Nov. 17t (2) .  

McDowell-July 'it ( 2 ) ;  Sept. 1 (2) .  
Polk-Aue 1 R  121 . . - . . . , - , . 
~" the r fo rd - s ep t .  22t ( 2 ) ;  Nov. 3 ( 2 ) .  
Transylvania-July 21 ( 2 ) ;  Dec. 1 (2) .  
Yancey-Aug. 4 ( 2 ) .  Oct. 2Ot ( 2 ) .  

NINETEENTH JUDICIAL DISTBICT 
J u d g e  G w p  

Buncombe--July 7 t*  ( 2 ) ;  Ju ly  14 (A)  
( 2 ) ;  Ju ly  21.t; J u ly  28; Aug. 4t '  ( 2 ) ;  Aug. 
18.t: Aug. 18 (A)  ( 2 ) ;  Sept. I t *  ( 2 ) :  Sept. 
15.; Sept. 15 (A)  ( c ) ;  Sept. 22; Sept. 29t* 
(2 ) ;  Oct. 13.t; Oct. 13 ( A ) ;  Oct. 20; Oct. 
27; Nov. 3 t*  ( 2 ) ;  Nov. 17.t; Nov. 17 ( A )  
( 2 ) ;  Dec. I t *  ( 2 ) ;  Dec. 15.t; Dec. 15 ( A ) ;  
Dec. 22. 

Madison-Aug. 25; Sept. 29 (A)  (2 ) :  Nov. 
24. 

T W E N T I E T H  JUDICIAL DISTRICT 
J u d g e  Bobbi t t  

Cheroke-Aug. 4. ( 2 ) ;  Nov. 3 (2) 
Clay-Sept. 29. 
Graham-Sept. 1 ( 2 ) .  
Haywood-July 7 ( 2 ) ;  Sept. 15t ( 2 ) ;  Xov. 

17 (2).  
Jackson-Oct. 6 (2).  
Macon-Aug. 18 (2)  ; Dec. 1 (2).  
S w a i n J u l y  21 ( 2 ) ;  Oct. 20 ( c ) ;  Oct. 27. 

TWENTY-FIRST JUDICIAL DISTBICT 
J u d g e  Armntrong 

Caswel l -4ept .  297 ( A ) ;  Nov. 10.. 
Rockingham-Aug. 4. ( 2 ) ;  Sept. I t  ( 2 ) :  

Oct. 207; Oct. 27. ( 2 ) ;  Nov. 24t ( 2 ) ;  Dec. 
P. * .  

Stoke-Aug. 1 8  ( c ) ;  Oct. 6.; Oct. 13t. 
Surry-July 7 (2 ) ;  Sept. 15; Sept. 22 ( 2 ) ;  

NOV. 17; Dec. 16. 

$For  Jail  a n d  &il came. 
No dealgnation for  crlmlnal and  clvll cane.. 

(A) Judge  t o  be assigned. 
( r ) Special term. 
(0) Canceled. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern District-DON GILLIAM, Judgc, Tarboro. 
Middle District-JOHNSON J. HAYES, Judge, Greensboro. 
Western District-\V'ILSON WARLICK, Judge, Sewtoll 

EASTERN DISTRICT 
Tertns-District courts a re  held a t  the time and place a3 follows: 

Raleigh, Civil term, second hlonday in March and September; crim- 
inal term, fourth Monday after the second hjonday in March and 
September. A. HAND JAJIES, Clerlr, Raleigh. 

Fayetteville, third Monday in March and September. MRS. LILA C. 
HON, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Monday in hlarch and 
September. MRS. SADIE A. HOOPER, Deputy Clerk, Elizabeth City. 

New Bern, fifth Monday after the second Monday in hlarch and Sep- 
tember. SIRS. MATILDA EI. TURXR, Deputy Clerk, New Bern. 

Washington, sixth Monday after the second hlonday in March and 
September. CEO. TAYLOR, Deputy Clerk, TV'astlington. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. MRS. EVA L. TOUXG, Deputy Clerlr, Wilson. 

Wilmington, tenth Monday after the second Rlonday in March and 
September. J .  DO~IGLAS TAYLOR, Deputy Clerc, Wilmington. 

OFFICERS 

CI~ARLES P. GREEK, U. S. Attorney, Raleigh. X. C .  
CICERO P. YOW, Raleigh, N. C., T ~ r o v ~ s  F. ELLIS, Raleigh, N. C., FRAXK B. 

BANZET, Raleigh, N. C., Assistant United States Attorneys. 
F. S. WORTHY, United States Marshal, Raleigli. 
A. HAND JAMES, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 
Tsw~s-District courts a re  held a t  the time and place as  follo\vs : 

Durham, fourth Monday in September and fourth Monday in March. 
HEWRY REYNOLDS, Clerk, Greensboro. 

Greensboro, first Rlonday in .June and December. HEKRY REYNOLDS. 
Clerk ; ~ ~ Y R T L E  D. C 0 8 ~ .  Chief n e l l u t ~  ; I,ILLIAN HARKR.~DER, Deputy 
Clerk : REID G. LEOSARD, Deputy Clerk ; MRS. RUTH STARR, Deputy 
Clerk. 

Rockingham, second Monday in March and Seplember. HE~VRY REYN- 
O L D ~ ,  Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and Novemker. HEXRY REYNOLDS, 
Clerk, Greensboro. 

Wilkesboro, third Monday in May and November. HENRY REYNOLDS. 
Clerk. Greensboro; C. H. COWLES, Deputy C113rk. 

OFFICERS 

BRYCE R. HOLT, United States District Attorney, Greensboro. 
R. KENNEDY HARRIS, Assistant United States Attorney, Greensboro. 
MISS EDITH HAWORTH. Assistant United States Attorney, Greensboro 
THEODORE C. B E ~ I T E A ,  Assistant United States Attorney, Reidsrille. 
WILLIAM D. KIZZIAH, Assistant United States Attorney, Reidsville. 
HENRY REYNOI.DS, Clerk United States District Court, Greensboro. 
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USITED STATES COGRTS. 

WESTERN DISTRICT 

Terms-District courts a r e  held a t  the  t ime and place a s  fo l lo~vs :  
Asheville, second Afonday in  May a n d  Kovember. OSCAR L. ~ ~ C L X R D ,  

Clerk ; WILLIAM A. LYTLE, Chief Deputy Clerk : VERNE E. BARTLETT, 
Deputy Clerk;  MRS. NOREEN WARREIV FREEAXAS, Deputy Clerk. 

Charlotte, first Monday in  April and October. E. ADRIAN PARRISH, 
Deputy Clerk, Chariotte. 

Statesville, Third  Monday in March and September. ASNIE ADER- 
HOLDT, Deputy Clerk. 

Shelby, th i rd  Monday in  April and th i rd  Monday in  October. OSCAR 
I,. MCLURD, Clerk. 

Bryson City, fourth Monday in May and November. OSCAR L. XCLCRD, 
Clerk. 

OFFICERS 
THOS. A. UZZELL, JR., Cnited Sta tes  Attorney, Asheville. 
*FRANCIS H. F ~ ~ ~ ~ ~ ~ ,  Assistant United States Attorney, Charlotte. 
JAMES 33. CRAVEX, JII., Assistant United Sta tes  Attorney, Asherille. 
JACOB C. BOWMAS, United States Marshal, Asheville. 
OSCAR L. MCLURD, Clerk United Sta tes  District  Court ,  Asheville. 

'Resigned February PSth, successor n o t  yet appointed 
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of North Carolina, do certify that  the following named persons have duly 
passed examinations of the Board of Law Examiners a s  of the 19th day of 
August. 1952 : 

........................................................................ AQAPION, WILLIAM STEVE Greensboro. 
............................................................................ ALEXANDER, LELIA M. Charlotte. 

.............................................................. AI.STON, EDQAR L E O N ~ A S ,  JR. Greensboro. 
.................................................................. ANDERSON, CHARLES EDWIN Wake Forest. 

ANDREWS, IKE FRANKLIN ....................................................................... Bonlee. 

BEAN, GAITHER MACINTYRE, JR. ......................................................... Louisburg. 
............................................................................... BECK, ADAM WAYNE Wake Forest. 

BEECH, HARVEY ELLIOTT ......................................................................... Kinston. 
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...................................................... BOBBITT, WILLIAM HAYWOOD, JB. Charlotte. 
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BOWEN, JOSEPH FRANCIS, JR. ............................................................... Greenville. 
BOWERS, ROBERT GREEN ........................................................................... Winston-Salem. 
BRASWELL, ROLAND CLIFTON .................................................................. Goldsboro. 
BRIDQEB, EDGAR HOBBS ............................................................................ Bladenboro. 
BRITT, SAMUF,L EMERSON ........................................................................ Lumberton. 
BROCK, DONALD PATRICK ........................................................................ Trenton. 
BROOKS, JAMES HARDEE .......................................................................... Kinston. 
BROWNING, JAMES RICHARDSON ............................................................. Wilson. 
BULLOCK, JAMES FOSTER ......................................................................... Lumberton. 

CARPENTER, BERLIX HOMER, JR. ........................................................... Crouse. 
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................................................................ CURRIN, ERNEST LUCIUS, JR. Olivia. 
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DAVENPORT, JOHN EDWIN ....................................................................... Nashville. 
DELANEY, ERNEST &ANHOPE, JR. ....................................................... Chapel Hill. 
DIXON, CHARLES DENNIS ........................................................................ Belnlont. 
DUNN, RAYMOND EABL ............................................................................ New Bern. 
DWYER, JOHN ANDREW ............................................................................ Whiteville. 

EAKER, WILLIAM JOSEPH ........................................................................ Charlotte. 
........................................................................... EDENS, HUBERT BRYAN Wilmington. 
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ERVIN, WINFRED REYNOLDS .................................................................... Cramerton. 
EVANS, JOE HOWARD ................................................................................. Hiclcory. 
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FOLQER, FRED, JR. .................................................................................... Mount Airy. 

'License not issued or to issue until compliance with rules of the Board. 

x 



LICENSED ATTORNEYS. 

FORTESCUE, HUGH PERRY, JR. ............................................................... Washington. 
FRDAY, HOMER BENJAMIN, JR. ......................................................... Salisbury. 
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HILL, GARLA~SD EDISON ........................................................................... Chocowinity. 
HOLCOMB, H u m  BRYAN, JR. ................................................................. Elkin. 
HOOPER, GLENN, LEE, JR. ...................................................................... Dunn. 
HOUGH, WILLIAM AMOS .......................................................................... Concord. 
HOWARD, JOSEPHIXE ................................................................................. Fayetterille. 

IVESTER, DUANE NEUREUTHER ............................................................. Lawndale. 

JOHNSTON, PADL ALEXANDER ................................................................. Smithfield. 
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KEETER, JUNE CECIL ................................................................................. Edenton. 
KIRBY, ROBERT WILLIAM ......................................................................... Gastonia. 
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LAMRETH, CHARLES FRANKLIN, JR. ..................................................... Thomasville. 
LANDERS, JAMES EDWARD, JR. ............................................................... Winston-Salem. 
LANE, ARTHUR LEE ................................................................................... Goldsboro. 
LANIER, JAMES CONRAD, JR. .................................................................. Greenville. 
LEATFIERWOOD, ROBERT JACKSOX ........................................................... Bryson City. 
LEDFORD, JAMES BUREN ........................................................................... Ellenboro. 
LEDFORD, LAWRENCE GLEN ...................................................................... Ellenboro. 
LEE, CHARLES GASTON, 111 .................................................................... Asheville. 
LEE, JOIIK KENNETH ................................................................................ Greensboro, 
LEVINSON, JOSEPH HERMAN .................................................................... Benson. 
LOVE, LEROY ............................................................................................... Raleigh. 
LOVELACE, DANIEI, FRANCIS, JR. .......................................................... ..RBleigh. 

~ ~ A N N I N G ,  RICHARD DEYARMAN .............................................................. Raleigh. 
MARLER, CHARLES LEE ............................................................................. Asheville. 
 ARTIN IN, GEORGE WILSON ......................................................................... Mocksville. 
MATTHEWS, THOMAS HILL ...................................................................... R O C  Mount. 
MEDLIN, WEBSTER STEVENS ..................................................................... Mountpleasant. 
MESSICK, TVRNER PAUL, SR. ................................................................. Burlington. 
MILLIKIK, STEPHEN PERRY ..................................................................... Halifax. 
MILLS, WILLIAM LEE, JR. ................................................................... Concord. 

.......................................................... MOONEYHAM, GROVER CLEVELAND C h a p  Hill. 
MOORE, THOMAS MILTON ......................................................................... Wilson. 

...................................................................... MOOSE, SAMUEL PERSHING Newton. 
................................................................ MORRIS, WILLIAM CLYDE, JR. Brevard. 

MORROW, WILLIAM HENRY, JR. ............................................................ Southern Pines. 
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........................................................ MCGOUGAN, DUNCAN FRANK, JR. Tabor City. 
...................................................................... MCKELLAR, ANGUS ALFORD Rowland. 
..................................................................... ?V~CKISSICK, FLOYD BIXI.ER Asheville. 
.................................................................. MCLEAN, CHARLES GRAHAM Lumberton. 

.............................................................. MCLEAN, JAMES DICKSON, JR. Lumberton. 

NOELL, FREDERICK LLOYD ....................................................................... Hillsboro. 
NYE, CHARLES BTERS ............................................................................. Lumberton. 

@NEAL, SADITJEL ..................................................................................... Durham. 

......................................................................... PALMER, DOTSON GEORGE Asheville. 
PAYNE, JAMES CLIFTON .......................................................................... Thomas~ille.  
PHILLIPS, GEORGE FRANKLIN .................................................................. Winston-Salenl. 
PROPST, CLYDE LUTHER, JR. ................................................................... Concord. 

ROBBINS, EDWIN BOYD ............................................................................. K a ~ m ~ p o l i s .  
ROBERTS, MICHAEL ANDERSON ............................................................. Chapel Hill. 
ROBINSON, EDWARD NORWOOD ................................................................. Durham. 
ROGERS, LUTHER FRANK .......................................................................... Magnolia. 
RUDISILI,, J u s ~ c s  COTT, JR. ................................................................ Xewton. 
RUPPE, ARTHUR MAXWELL ...................................................................... Mooresboro. 

SAMPSON, DANIEL GEORGE ....................................................................... Durham. 
SEAY, THOMAS WALLER, JR. .................................................................. Spencer. 
SENTER, HUBERT HARRIS ......................................................................... Franklinton. 
SHCE, WELKER OVERTON ......................................................................... Rnrlington. 
SIQMAN, FREDERICK NEWNAN, JR. ....................................................... Asheville. 
SIMPSON, WILLIAM FREDERICK .............................................................. Pink Hill. 
SIZEMORE, JAMES EDWARD ....................................................................... l i e  Forest. 
SMITH, HERMAN AMASA .......................................................................... Greensboro. 
SMITH, WALLACE MORRELI, ..................................................................... H i  Point. 
SMITH, WILLIAM MARSHALL .................................................................. Salisbury. 
SPEIQHTS, EDWIN MCCLURE .................................................................... W e  Forest. 
STONE, RICHARD BURTON ......................................................................... S~vannanoa. 

........................................................................... STOTT, GRADY BERNELL Durham. 
STOUT, LINA LEE SPENCE ........................................................................ Durham. 

..................................................................... STRAIN, DAVID LEROY, JR. Raleigh. 

TALTON, WILLIS ARTHUR ....................................................................... Oxford. 
...................................................................... TAYLOR, ROBERT CHARLES Durham. 

TEMPLETON, THOMAS STOKES ................................................................. Union Grove. 
THOMASSON, GEORGE BUTLER ................................................................. Kings Mountain. 
THO~ISON, JULIUS FAISON, JR. ............................................................. Goldsboro. 
THORNHILL, WARREN ASHBY, 111 ......................................................... Durham. 
TOMBLIN, ADDIE CLYDE ........................................................................... Spindale. 
TWIFORD, RUSSELL ETHERIDGE ............................................................. Elizabeth City. 

UPCHIJRCH, ROGER STANLEY ................................................................... Durham. 

VALENTINE, ITIMOUS THADDEC'S, JR. ................................................... Kashville. 
VANN, GEORGE NORWOOD .......................................................................... Raleigh. 
VAUGHN, EARL WRAY .............................................................................. Reidsrille. 

............................................................................ WALKER, JAMES KNOX High Point. 
WALKER, WILTON FEREBEE, JR. ............................................................ hloyock. 
WALLACE, HERBERT ANDREW .................................................................. Asheville. 
WARD, JOSEPH CARL, JR. ........................................................................ Rowland. 
WATKINS, ALICE NEWELL ........................................................................ h e  Hill. 
WATKINS, WILLIAM THOMAS ................................................................. Oxford. 
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WELDON, JOHN WESLEY ........................................................................... Wilmington. 
WELLING, CHARLES MUIR ........................................................................ Charlotte. 
WELLS, HUGH ALBERT .............................................................................. Chapel Hill. 
WHITE, GERALD FRANKLIN ..................................................................... Corapeake. 
WHITENER, MARY CAITHER .................................................................... Hickory. 
WHITMIBE, ROBERT LEE, JR. .................................................................. Henderson~ille. 
WIGQINS, NORMAN ADRIAN ...................................................................... Burlington. 
WILLEFOBD, BRICE JAMES, JR. ............................................................... Kannapolis. 
WILLIFORD, ROBERT EARL ........................................................................ Kelford. 
WORSHAM, JACK WATTS ......................................................................... Ruffin. 
WORTH, ALLEN ........................................................................................... Jefferson. 
WRIGHT, JAMES VICTOR ........................................................................... Durham. 

YEATTES, JOHN FRANK, JR. ................................................................... Greensboro, 

BY COMITY: 

GOODWIN, JAMES CLIVIE ........................................... Elizabeth City from Virginia. 

Given over my hand and the seal of the Board of Law Examiners, this 
31st day of December, 1952. 

EDWARD L. CANNON, 
(SEAL) Secretary, Board of Law Ezarniners, 

State  of North Carolina. 
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CASES 

ARGUED AND DETERMINED 
IN  THE 

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

SPRING TERM, 1952 

STATE v. WILLIAM G. SCOGGIN, JR. 

(Filed 22 August, 1952.) 

1. Appeal and Error 8 401- 
The rule that the Supreme Court will not decide a constitutional question 

when the appeal may be decided upon a question of lesser moment applies 
only to acts of the General Assembly and not to the calidity of a municipal 
ordinance. 

2. Sppeal and Error 8 1- 
The Supreme Court will orerlook nonfatal deficiencies in the record in 

order to exercise its existing jurisdiction a t  the first opportunity when the 
appeal presents a grare  problem of general public concern. 

3. Constitutional Law § 14%- 
The General Assembly has the power to regulate parking of automobiles 

in congested areas in the exercise of the State's police power to promote 
peace, comfort, convenience, and prosperity of its people. 

4. Municipal Corporations fj 3 6 -  
The General Assembly may delegate to a municipality, a s  a govern- 

mental agency or a rm of the State, authority to enact ordinances in the 
exercise of the police power for the government of those within its limits, 
including the right to prescribe rules or standards of conduct, the violation 
of which shall constitute a criminal offense. 

5. Constitutional Law § 11 : Municipal Corporations § 36- 
The police power is subordinate to the constitutional guarantee of 

equality of privilege and of burden, and any attempted exercise thereof 
which results in the denial of equal protection or application of the law is 
invalid. Fourteenth Amendment to the Federal Constitution. 
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6. Municipal Corporations § 3- 

An ordinance adopted by a municipality in the exercise of delegated 
police power must be uniform and apply alike to all within a designated 
class and must have a reasonable relation to the c?vils sought to be 
remedied. 

7. Municipal Corporations 5 5- 

A municipality is a mere creature of the Legislature with only such 
powers a s  a re  delegated to it, which delegated powers must be exercised 
strictly within the limitations prescribed by the General Assembly. 

8. Municipal Corporations 5 38 % - 
A municipality in the exercise of the police power delegated to it by O.S. 

160-200 (31) may require a motorist who parks his r~?hicle in a parking 
meter zone to set the meter in operation by depositing a coin, prorided 
that  the deposit of the coin is the method selected by it!$ governing hotly in 
lhe exercise of its discretion for the purpose of regulating parking in tlre 
interest of the public convenience and not as  a revenue raising measure. 

9. Statutes 5 11- 
Penal statutes are  construed strictly against the State and liberally iu 

favor of the private citizen with all conflicts and inco'lsistencies resolred 
in his favor. 

10. Municipal Corporations 3 38 % - 
Where a municipal ordinance prescribes that  parking in a designated 

zone should be limited to one hour, a motorist cannot be convicted of over- 
time parking when he parks in such zone for less than the prescribed one 
hour period, and a provision of the ordinance that  a motorist should be 
subject to criminal prosecution if lie parks in the one hour zone for longer 
than twelve minutes upon the deposit of a one-cent coin, or twenty-four 
minutes upon the deposit of two one-cent coins for successive periods. 
is  held unconstitutional a s  being discriminatory and as, ~naking the period 
of time dependent not upon public convenience but upon the amoiu~t  of 
money deposited. 

Where a municipal ordinance prescribes one-hour and two-hour parking 
meter zones upon the deposit of a five-cent coin, the ordinance may permit 
by nonpenal provisions that  a motorist may deposit a one-cent coin for n 
shorter length of time, provided the motorist may, by depositing additional 
pennies, not to exceed a total of five, remain in the parking space for the 
total length of time prescribed by the ordinance for snc-11 zone. 

18. Criminal Law 5 8 l c  (4)- 

Where a general verdict of guilty is returned upon a warrant cliarging 
two counts and there is no error in the trial in respect 1 o one of the counts, 
defendant is not entitled to a new trial. 

E ~ t v ~ m ,  J., concurring in result. 

~ ~ P P E A L  by defendant f rom ( 'arv,  .J., ?I[arch Term,  1952, WAKE. 
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Criminal prosecution under warrant issued out of the City Court of the 
City of Raleigh in which it is charged that  defendant violated a city 
parking ordinance by (1) leaving his automobile standing in  a meter- 
controlled parking space without setting said meter in operation by de- 
positing ('a coin of any sort" therein, and (2)  parking overtime. 

The City of Raleigh has adopted and there is now in force in said city 
an  ordinance declaring that certain areas of the city, mainly in  the busi- 
ness section, are so congested by vehicular traffic that  "public convenience 
and safety demand" regulation, and diriding said congested areas into 
twelve-minute, one-hour, and two-hour limited parking zones between 
8:00 a.m. and 6 :00 p.m. during weekdays with certain exceptions not 
material here. 

Some of the zones are meter controlled. Others are not. I t  is necessary 
for us to summarize the sections of the ordinance, the provisions of which 
are essential to a n  understanding of the questions involved on this appeal. 

Section 19 provides that "when signs are erected in each block giving 
notice thereof," no person shall park a vehicle for a longer period than 
the time specified for the respectire areas thereinafter designated and 
defined on any day between 8 :00 a.m. and 6 :00 p.m. except on Sundays 
and certain holidays. I t  then zones the congested areas in part as follows : 

"One H o w  Parking. No person shall park any vehicle for longer than 
OKE HOUR a t  any one time along the following streets . . . 

"(a)  . . . 
"(b) Along Fayetterille Street bctween Morgan Street and Cabarrus 

Street." 
The necessary finding as to the demands of public convenience and 

safety and the declared policy of the city in respect to areas congested 
by vehicular traffic required by G.S. 160-200 (31) are contained in Sec- 
tion 66. This section likewise establishes meter parking zones. Fayette- 
~ i l l e  Street from Morgan to Cabarrus is included, and parking thereon is 
limited to one hour between 8 :00 a.m. and 6 :00 p.m. except on Sundays 
and certain holidays and except a t  the Post Office and three spaces on the 
east side just south of Martin wliere parking is limited to twelve minutes 
both day and night. 

Signs have been erected in each block of this area as required by Sec- 
tion 19. These signs are printed on metal in green letters on a ~vhi te  
background and read as follows : 

"One Hour  Parking from 8 A.M. to 6 P.M." 
Defendant's automobile was parked in a one-hour parking space within 

this zone. 
Section 67 makes provision for the installation of parking meters for 

the purpose of regulating parking within the zones established by Section 
66. I t  requires individual parking spaces to be marked off and desig- 
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nated and that  a parking meter be installed "upon the curb aIongside of 
or  next to, individual parking places . . ." I t  further provides that  
"Each parking meter shall be so set as to display a signal showing legal 
parking upon the deposit of a five-cent coin . . . therein for a period of 
one hour, or a one-cent coin therein for a period of tvelr-e minutes . . . 
for parking within a one-hour parking meter zone . . ." "Each parking 
rnet6.r shall also be so arranged that  npon the rxpiraticn of said parking 
limits i t  will indicate by mechanical operation and proper signal that  the 
lawful parking periods as fixed by this swtion ha re  3xpired." It also 
makes similar provisions for the twelve-minute and the tv o-hour parking 
zones. 

Section 68 provides that  "when any ~ ~ h i c l e  is parked in any space 
alongside of . . . a parking meter, the owner . . . or driver of said 
vehicle shall . . . deposit a five-cent coin, or a one-cent coin, depending 
upon the length of time said owner . . . or driver shall require, in the 
parking meter alongside of . . . said parking space, and shall set said 
meter i n  accordance with the instructions contained thereon; and the said 
parking space may then be used by such vehicle during the parking limit5 
provided in section 67 of this chapter. I f  said vehicle shall remain parked 
in  such parking space beyond the period of one hour upon the deposit of 
( a )  five-cent coin or the period of twelve minutes upon the deposit of a 
one-cent coin within a one-hour parking meter zone . . . the parking 
nleter shall display a sign iildicating illegal parking, and in that  event 
such vehicle shall be considered parked overtime, and the parking of a 
vehicle overtime . . . where any such metw is located ;;hall be a violation 
of article one of this chapter and punished as therein provided ; provided, 
that  any owner . . . or driver of any vehicle shall be allowed to deposit, 
a t  separate intervals, one-cent coins for a parking period of twelve min- 
utes within a one-hour zone . . . the aggregate deposii not to exceed two 
one-cent coins for two such parking periods." 

Section 69. "No person shall be allowed to deposit . . . more than 
two one-cent coins for the purpose of extending his parking period . . ." 

Secticn 78 makes the violation of any of the provisims of Sections 66- 
78 subject to the ~ e n a l t i e s  provided in Chapter 5 of t h ~ ?  City Code. 

There are attached to each nleter "plainly visible" instrurtions as 
follows : 

"ONE HOUR P A I R K I N G  

1 2  minutes l c  
24 minutes 2c 
36 minutes 3c 
48 minutes 4c 
60 minutes 5c 
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OR OKE NICKEL 
S A.M. to 6 P.M. Daily 

Sundays Excepted" 

The jury found all the facts pertaining to the parking ordinances and 
the installation of meters as here summarized and further found that 
"On February 25, 1952, not being a Sunday or other holiday as set out 
in said ordinances, and between the hours of 8 A.M. and 6 P.M., defend- 
ant willfully drove his Buick automobile into the parking meter space on 
the east side of Fayetteville Street, between Morgan Street and Cabarrus 
Street . . . and there parked said automobile for a period of 15 minutes 
. . . Defendant willfully failed and refused to deposit any coin of any 
sort in  the said parking meter upon the curb alongside . . . said space, 
either at  the time he entered said parking space with his automobile or 
a t  any time during the period that said automobile remained in said park- 
ing space, and said meter during said entire period displayed a 
sign plainly indicating illegal parking." 

I t  returned its findings of fact as a special verdict. The presiding 
judge being of the opinion that, on the facts found, defendant is guilty as 
charged, so instructed the jury. The jury thereupon returned a verdict 
of guilty. The judge pronounced judgment on the verdict and defendant 
appealed. 

Attorney-General LllcMullan and Robert B. Broughton, Xember of 
Staff, for the State. 

Joseph B. Cheshire, Jr., for defendant appellant. 

BARKHILL, J. Following our decision in Rhodes, Inc., v. Raleigh, 
217 N.C. 627, 9 S.E. 2d 389, the General Assembly adopted Ch. 153, 
Session Laws of 1941, now G.S. 160-200 (31), vesting in the municipali- 
ties of the State authority "to regulate and limit vehicular parking on 
streets and highways in congested areas." The Act further provides in 
part that "in the regulation and limitation of vehicular traffic and park- 
ing in cities and towns the governing bodies may, in their discretion, 
enact ordinances providing for a system of parking meters designed to 
promote traffic regulation and requiring a reasonable deposit (not in 
excess of five cents per hour) from those who park vehicles for stipulated 
periods of time in certain areas in which the congestion of vehicular 
traffic is such that public convenience and safety demand such regulation." 
See also G.S. 160-501 and sec. 22 (36), Ch. 1184, S.L. 1949 (Charter of 
City of Raleigh). 

G.S. 160-200 (31) vests the City of Raleigh with authority to divide 
the areas of the city congested by vehicular traffic into zones or districts, 
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limit the parking of automobiles in such zones as public convenience and 
safety may demand, install meters in furtherance of the enforcement of 
such regulations, and require a motorist who leaves his automobile stand- 
ing in a meter-controlled parking space to put the meter alongside said 
parking space in operation by depositing the designated coin in the meter 
at  the time he enters the space for the purpose of parking to the end his 
parking may be timed or measured by the meter for the information of 
the law enforcement officers of the city. 

Pursuant to this authority thus vested in it, the governing body of the 
City of Raleigh enacted the ordinance which is summarized in the state- 
ment of facts, zoning areas congested by automobile traffic and providing 
for the regulation of parking within said zones by the use of parking 
meters. 

'The ordinance adovted creates two criminal offenses material here: 
(1 )  parking in a meter-controlled parking space without first setting the 
meter in operation by depositing in it one of the designated coins; (2)  
leaving an automobile standing in said space for a period longer than that 
specified by the ordinance and signs erected for that particular zone. 

The defendant is charged with the violation of each of these penal pro- 
visions of the ordinance. He  was convicted on both counts. He  rests his 
appeal to this Court primarily upon the contentions that (1)  the ordinance 
is invalid as a police regulation, and (2)  the City of Raleigh, in adopting 
the ordinance it now seeks to enforce, exceeded the authority delegated to 
i t  by the General Assembly. He states the question presented in this 
manner: "Does the requirement, on pain of criminal liability, for the 
deposit of money in a parking meter in order to park an automobile on 
the public streets for a period of time which varies in accordance with the 
amount of money deposited have a reasonable relation to the legitimate 
exercise of police power in the regulation and limitation of vehicular 
traffic and parking?" 

I t  is suggested, however, that this raises a constitutional question, and 
courts do not let a case turn on a constitutional question when it may be 
decided on any other grounds. This is a sound rule when rightly applied. 
I t  is bottomed on the philosophy of equality betneen the legislative, 
executive, and judicial branches of our government and the system of 
checks and balances provided by our fundamental law. While we have 
cited the rule in cases involving municipal ordinances, strictly speaking, 
it applies only to Acts of the General Assembly-a co-ordinate branch of 
the government. S. a. Lueders, 214 N.C. 558, 200 8.E. 22; S. v. IIigh, 
222 N.C. 434, 23 S.E. 2d 343. 

The constitutionality of the enabling statute is 1101; at  issue, and there 
is no sound reason why we should hesitate to determine whether a munici- 
pal corporation, a subordinate branch of the gorernment, a creature of 
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the Legislature which can exercise only those powers which have been 
expressly or by necessary implication delegated to it, has exceeded its 
authority. N a d r y  v. Scotland Neck, 214 N.C. 461, 199 S.E. 618. 

I t  would seem to be clear that  this and the companion case against this 
same defendant, this day decided, are test cases to ascertain to what extent 
and in  what manner the meter method of controlling parking of vehicle, 
in congested areas of municipalities may be accomplished. I t  is apparent 
the defendant agreed to become the guinea pig in the test and is co-operat- 
ing, for he has made material admissions of fact which the State, no 
doubt, would have found i t  most difficult to establish if it had been put 
to proof. 

Moreover, the questions here presented are of vital public interest, 
affecting many of the municipalities of the State. I t  is a matter of ronl- 
mon knowledge that  the criminal dockets in the Superior Courts of those 
counties in which parking meters are used are becoming congested with 
appeals from city courts in overtime parking cases. Solicitors and judges 
alike doubt the constitutionality of some of the provisions of the ordi- 
nances and the sufficiency of available proof in many cases. At least one 
judge of the Superior Court has held a similar ordinance unconstitutional 
in toto and even members of this Court are not in complete accord. 

None of the parties are entitled to a n  advisory opinion from this Court. 
They have adopted the only method available to them to ascertain the 
validity of the ordinance. I n  turn we, in the public interest, must do our 
part by overlooking nonfatal deficiencies in the record and deciding the 
essential questions presented to the end any necessary revisions of thc 
ordinance may be made and the officers of the law and the trial courts may 
proceed to enforce parking regulationq with assurance as to their duties 
and the rights of individual motorists. 

While necessity does not create power, it sometimes demands the prompt 
and effective exercise of power. We must not assume authority we do not 
possess, but we must at  times exercise existing jurisdiction a t  the first 
opportunity to  the end the executive and legislative branches of the gov- 
ernment may know what they may and should do to meet a grave problem 
of general public concern. This is one of those occasions. 

As we said in Insurance dsso. I* .  Parker, 234 N.C. 20, "The complexity 
of today's commercial relations and the constantly increasing number of 
automobiles render the question of parking a matter of public concern 
which is taxing the ingenuity of our municipal officials." Unquestion- 
ably, the power to enact laws designed and intended to meet this problem 
comes within the general authority of the Legislature to enact laws to 
promote the peace, comfort, convenience, and prosperity of its people. 
Escanaba, etc., Trans. v. Chicago, 107 C.S. 678, 27 L. Ed. 442; 8. I . .  

Ballance, 229 N.C. 764, 51 S.E. 2d 731. The evils to be remedied are 
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proper objectives of legislation enacted under the police power of the 
State. 

A municipality is a governmental agency or arm of the State, and so 
the General Assembly may delegate to a city or town the authority to 
enact ordinances in the exercise of the police power for the government 
of those within its limits. B o h n  v. Salt  Lake Ci ty ,  8 F'. 2d 591, 81 A.L.R. 
215. This includes the power to prescribe rules or standards of conduct 
the violation of which shall constitute a criminal offense. Suddreth v. 
Charlotte, 223 N.C. 630, 27 S.E. 2d 650. 

13ut this power is subordinate to the constitutional ,guarantee of equal- 
i ty of privilege and of burden contained in the Fourtecmth Amendment to 
the Federal Constitution. Republic I r ~ n  & Steel Co. v. State,  66 N.E. 
1005, 62 L.R.A. 136; Smifh 2'. Cahoon, 283 U.S. 553, 75 L. Ed. 1264. 
Any attempted exercise of the police power which results in the denial of 
equal protection of the law is invalid. S m i t h  v. Cahoon, supra. 

Therefore, an ordinance must be uniform and must have a reasonable 
relation to the evil sought to be remedied. I t s  objective must be the elimi- 
nation of the known evil and must be so designed that it applies alike to 
all within a designated class. I n  re Appeal of Parker,  214 N.C. 51, 197 
8.15. 706; S .  v. Dunenberg, 151 N.C. 718, 66 S.E. 301; Shelby v. Power 
Go., 155 N.C. 196, 71 S.E. 218; Clinton v. Oil Go., 193 N.C. 432, 137 
S.E. 183; AIcRae ?;. Fayetteville, 108 N.C. 51, 150 S.E. 810; S h u f o d  T. 
Waynesndle,  214 N.C. 135, 198 S.E. 585 ; Rhodes, Inc., v. Raleigh, supra. 

'Furthermore, a municipality is a mere creature of the Legislature. I t  
has no inherent power and must exercise delegated power strictly within 
the limitations prescribed by the Legislature. Kas,: v. Hedgpetk,  226 
N.C. 405. 

So much for the principles of law which must control decision here. I n  
considering the ordinance under which defendant stands indicted, it must 
be noted in the beginning that its validity depends, in the first instance, 
upon whether it meets the condition or limitation contained in the enab- 
ling statute, and its enforceability is restricted by the condition imposed 
by the ordinance itself. 

The city may enact a meter control parking ordinance only for those 
"areas in which the congestion of vehicular traffic is such that public con- 
venience and safety demand such regulation," G.S. 160-200 (31), and 
the ordinance is effective "when signs are erected in each block giving 
notice thereof." Section 19, Code of Raleigh. 

On this record i t  is apparent that defendant is guilty on the first count 
and his conviction must be sustained if the provisions of the ordinance 
under which the charge is laid is valid and enforceable as a penal police 
regulation. We are of the opinion that it must be so considered. 
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A meter is a mechanical watchman set to time the period of parking in 
the parking space i t  is set to watch. I t  has come into widespread use and 
is accepted by public officials and motorists alike as a practical solution of 
the traffic problems involved in areas of cities which are congested by 
vehicular traffic, and i t  is now an established part  of the traffic control 
system of many municipalities. 

But  it is a useless device constituting an  unnecessary obstacle to free 
passage on the sidewalk unless it is set in operation a t  the time a motorist 
parks his rehicle. The requirement that  the motorist set the meter in 
operation is a necessary part  of the regulation intended and designed to 
control parking in  congested areas and must be upheld as such. W e  do 
not deem it unreasonable to require a motorist to  perform this service as 
a condition precedent to his right to park. That  this is to be accom- 
pliqhed by the deposit of a coin is immaterial so long as i t  is a means to 
that end and not a disguised method of raising revenue. 

I t  is quite true that  in all probability some feasible method of setting 
the meter in operation without requiring the motorist to deposit a coin 
and thus, in a sense, "pay" for his right to park upon a public street may 
be devised. But  the existence of some other method does not render the 
action of the board in selecting the coin method roid. I t  had the right, 
in its discretion, t o  select the plan which i t  deemed best under the cir- 
cumstances. 

Of course, the difficulty has been and will continue to be the limitation 
of the requirement that  the meter be set in operation by the deposit of a 
coin in  such manner as to retain the regulation as one designed to promote 
the public conrenience and safety and not to raise rerenue. I t  is valid 
only so long as its prime purpose is to regulate parking in congested areas, 
and the maintenance fund derived from the deposit of coins is purely 
incidental. Here i t  is not found as a fact, and we find in the record no 
substantial indication, that  the ordinance is a rerenue-producing measure 
rather than a police regulation. 

This brings us to the second count in the warrant in which i t  is charged 
that defendant parked overtime. H e  parked only fifteen minutes in a 
one-hour parking space on a street where the signs gire notice that one- 
hour parking is permitted. Yet he stands convicted on this charge. 

Section 19 of the ordinance declares that  ('when signs are erected . . . 
giving notice thereof . . . no person shall park any rehicle" on Fayette- 
ville Street "longer than one hour a t  any one time . . ." Signs hare  been 
erected in  the block where defendant's autonlobile was parked, giving 
notice that  one-hour ~ a r k i n g  is ~ e r m i t t e d  in that block. The city board 
has formally declared in  the ordinance that  public conrenience and safety 
demand that  ~ a r k i n g  on Fayetterille Street between Morgan and Cabar- 
rus shall he limited to one hour. I n  view of these positive provisions of 
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the ordinance, is a motorist guilty of overtime parking when he leaves his 
vehicle standing in a parking space in that  zone for only 15 minutes? 
The answer to  this question necessitates a consideration of the provisions 
of Sections 68 and 69 of the ordinance which declare, in effect, that  upon 
the deposit of only one penny in any meter a t  a onehour  parking space, 
lawful parking shall be limited to twelve minutes, and that  upon the 
deposit of a second penny a t  a later interval the lawful parking time shall 
be extended to a total of twenty-four minutes. Are these provisions, 
creating limits within a limit, ral id police regulatious or do they offend 
the rule of uniformity as contended by defendant ? 

The ordinance contains no declaration that  pubiic convenience and 
safety demand that  a motorist shall not park his I-ehicle in the area which 
includes the parking space in question for more than twelve minutes or 
twenty-four minutes. Instead, i t  declares in positirc> terms, that  cannot 
be misunderstood, that  parking for not more than one hour therein is 
lawful;  that  parking for more than that  period a t  any one time is the 
act that  is inconsistent with the demands of public corvenience and safety. 
Likewise, the signs erected and the instructions attached to the meters in 
that  block give notice to the public that  one-hour parking in  a space set 
apar t  therein for that  purpose is lawful. We cannot say that  the ordi- 
nance declares that  public convenience and safety require that  either 
twelve minutes or twenty-four minutes shall constitute the period of law- 
ful  parking in that  block without holding that  the provision is written 
into the ordinance by necessary implication in direct conflict with the 
positive terms of the law and the signs erected pursuant thereto. And i t  
is axiomatic that  penal statutes are construed strictly against the State 
and liberally in favor of the private citizen. A11 conflicts and inconsist- 
encies are resolved in favor of the defendant. 

Furthermore, to say that  public convenience and safety demand that  
one motorist may not lawfully park his vehicle for more than twelve 
minutes or twenty-four minutes vhi le  another may park an  hour in the 
qame space would destroy uniformity, eliminate equality of privilege, and 
create a serious conflict in the terms of the ordinance itself. The con- 
clusion that  parking for one hour in a space set apar t  for one-hour park- 
ing is consistent with the demands of public convenience and yet public 
convenience requires a motorist to remove his vehicle from the identical 
space a t  the end of twelve minutes or twenty-four minutes is so conflicting 
in content as to be utterly irreconcilable. I f  public convenience and 
safety will permit one motorist to park in a giren space for the period of 
one hour, then that  privilege must be accorded to all, without additional 
limitation or restriction. in accord with the requirements of uniformit;y 
of right and equality of privilege guaranteed by the Fourteenth Amend- 
ment of the Federal Constitution. 
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I n  providing for the lesser parking limitations, the ordinance itself 
recognizes and classifies the space as a one-hour parking space and un- 
equivocally bases the lesser periods upon the amount of money deposited 
in the meter. There is no attempt to evade or camouflage this fact. ('Each 
parking meter shall be so set as to display a signal showing legal parking 
upon the deposit of a . . . one-cent coin therein for a period of twelve 
minutes, for that part of the street upon which the meter is placed, f o r  

parking within a one-hour parking m e t e r  zone . . ." Section 67. "If 
said vehicle shall remain parked in such parking space beyond the period 
of . . . twelre minutes upon the deposit of a one-cent coin w i t h i n  a one- 
hour  parking zone . . . such vehicle shall be considered parked over- 
time . . ." Section 65. "Provided that any owner . . . or driver of any 
vehicle shall be allowed to deposit, at  separate intervals, one-cent coin 
for a period of twelve minutes w i t h i n  a one-hour zo.ne . . . the aggregate 
deposit not to exceed two one-cent coins for two such parking periods." 
Section 69. (Italics supplied.) 

Other language used in the ordinance likewise refutes any suggestion 
that the two lesser parking periods provided for in a one-hour parking 
space are bottomed on the demands of public convenience and safety. A 
motorist, upon entering a one-hour parking space for the purpose of park- 
ing, "shall, upon entering said parking space immediately deposit a five- 
cent coin or a one-cent coin, depending upon the length of time said owner 
. . . driver shall require . . ." Thus the right to select the lesser period 
is made to  rest in  the individual motorist and not upon the demands 
created by congested traffic. While the individual motorist is entitled 
to every consideration conditions will permit, his requirements or desires 
cannot be made the basis of penal police regulations. Though he first 
selects a twelve-minute period when he enters the parking space, his right 
to remain for the full period of one hour in accord with the ordinance 
still exists. 

Therefore, the conclusion is inescapable that the lawfulness of the 
parking for the lesser periods of twelve minutes or twenty-four minutes 
in a one-hour parking space prescribed by the ordinance rests not on the 
demands of public convenience and necessity required by the enabling 
statute and the fundamental law but upon the amount of money deposited 
in the meter. This will not suffice for the lawfulness of parking cannot 
be made to depend upon the amount of money deposited in the meter. 
The maximum length of time the motorist may leave his vehicle standing 
in a parking space on a public street must be fixed by law. 

I t  follows that since the defendant parked for only fifteen minutes in a 
one-hour parking space he is not guilty of parking overtime as charged 
in the second count of the warrant. 
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The vice in  the ordinance does not lie in the fact a motorist who intends 
to  park only temporarily is permitted to select a period of parking less 
than one hour and thereby decrease the amount he is required to deposit 
in the meter to set i t  i n  operation. I t  lies in the fact that  when he once 
selects a twelve or twenty-four minute period, he is thereafter prohibited, 
on pain of criminal prosecution, from extending that  time by depositing 
additional pennies, not to exceed a total of five, so as t o  exercise the 
privilege granted by the ordinance, the signs erected hereunder, and the 
instructions attached to the meter. Therefore, i t  must not be understood 
that  we mean to say that  it is improper or unlawful f w  the city to ebtab- 
lish shorter parking periods for one-hour and two-hour parking spaces 
by nonpenal provisions such as those now contained a its ordinance for 
the convenience of the motorist, to n~inimize his c*ontribution to the 
maintenance fund, and to expedite traffic: 

I f  the motorist permits the meter to register overtime parking, he is 
subject to citation to court to answer the charge of parking overtime. 
No doubt the coercive influence of this fact, with it:, attendant expense 
and loss of time, will induce most, if not all, motorists to comply strictly 
with such secondary or incidental provisions. I n  any erent, i t  is for the 
city board to balance the advantages and disadvantages which may arise 
therefrom and decide which is the better course to pursue. 

'The jury returned a general verdict of guilty. There mas 110 error 
i n  the tr ial  with respect to the first count and only a minimu111 fine was 
imposed. Under these circumstances no cause for a new trial is made to 
appear. S.  v. F o y ,  233 N.C. 228, 63 S.E. 2d 170;  8. v. C'obb, 233 K.C. 
647, 65 S.E. 2d 131;  S. 1.. U c s f ,  232 X.C. 575, 61 S.E 2d 612; S. 2.. X e r -  
ritt, 231 N.C. 59, 55 S.E. 2d 804; In  T P  NcKnight, 229 N.C. 303, 49 S.E. 
2d 7 5 3 ;  S. v. Smith, 226 N.C. 73S,40 S.E. 2d 363. 

'The court below will enter a rerdict of not guilty on the ~econd  count 
in accord with this opinion. I n  the trial on the first count we fiiid 

S o  error. 

E ~ v r m ,  J., concurring in thc re*ult reached by thv majority. but dis- 
senting from certain legal views expressed by them. 

I accept without reservation the decision that  no error n a s  committed 
on the tr ial  in the court be lo^. En t  I find myself ill disagreement with 
t h ~  majority in two respects. 

The first point of disagreement concerns the interprldtation of the record 
and is inconsequential in nature. As I see it, the axueed has been ad- 
judged guilty of this single offense : parking a motor rehicle in a parking 
space in the City of Raleigh without depositing a coin in the nearest 
parking meter as required by the city parking meter ordinance. 
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The second point of disagreement involres a question of constitutional 
law and is fundamental in character. F o r  this reason, I deem i t  permis- 
sible for me to set forth in detail the reasons which leave me with the 
abiding conviction that  there is no conflict between any of the provisions 
of the parking meter ordinance under review and the organic lam. 

I t  seems advisable to  adrert  a t  the outset to the decision in Khodes c. 
Raleigh, 217 N.C. 627, 9 S.E. 2d 389, 130 A.L.R. 311, which has been 
rather generally misinterpreted by legal text writers. This case turned 
on the fundamental proposition that  a municipality is a creature of the 
State and has no powers save those conferred upon i t  by the laws of the 
State. Green v. Kitckin, 229 S.C.  450, 50 S.E. 2d 545; 8. v. Gulledge, 
208 N.C. 204, 179 S.E. 883; S. 11. Thomas, 118 N.C. 1221, 24 S.E. 535. 
When i t  was argued and decided, the statute then codified as C.S. 2787 
(31) gave municipalities power merely "to provide for the regulation 
. . . and limitation of . . . vehicular traffic" upon their public streets. 
The only question directly and properly before the court i n  tlic Rhodes 
rase was whether or not C.S. 2787 (31) or any other then exi.;ting legis- 
lative enactment conferred upon the City of Raleigh power to enact an 
ordinance regulating parking on its streets by the use of coin-operated 
parking meters. The majority of the court answered that question in the 
negative. The rarious statements in the Court's opinion which were not 
necessar,y to the decision of that  precise question constitute obifer dicfrr, 
and hare  no effect as declaring the lam. 

At  its first session after the decision ill the Rhodcs <asp, the Legislature 
adopted Chapter 153 of the Public Laws of 1941 for the avowed purpose 
of amending C.S. 2787 (31). The amendatory act, which is now em- 
bodied in G.S. 160-200 (31), gives to municipalities in express terms the 
power ('to regulate and limit rehicular parking on streets in congested 
areas." Irioreorer. i t  snecifies that  "in the regulation and limitation of - 
vehicular traffic and parking in cities and towns the governing bodies may, 
in their discretion, enact ordinances providing for a system of parking 
meters designed to  promote traffic regulation and requiring a reasonable 
deposit (not in excess of five cents per hour)  from those who park vehicles 
for stipulated periods of time in certain areas in which the congestion of 
rehicular traffic is such that  public convenience and safety demand such 
regulation." I t  further provides that  "the proceeds derived from the use 
of such parking meters shall be used exclusively for the purpose of mak- 
ing such regulation effective and for thtl expenses incurred by the city or 
town in the regulation and limitation of vehicular parking, and traffic 
relating to such parking, on the streets and highways of said cities and 
towns." 

I t  thus appears that  the Legislature has explicitly delegated to munici- 
palities the power to enact ordinances regulating vehicular parking on 
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public streets in congested areas by the use of parkmg meters, and pro- 
viding for the collection of a meter fee sufficient to cover the expenses of 
maintaining the parking meters and enforcing parking regulations. 

Subsequent to the adoption by the General Assembly of 1941 of the 
statute now codified as subsection 31 of G.S. 160-200, the City of Raleigh 
enacted a parking meter ordinance "to regulate and limit vehicular traffic 
and parking . . . during the hours of 8 :00 o'clock A.M. to 6 :00 o'clock 
P.M. each day, except Sundays, Indepeiidance Day, Labor Day, Thanks- 
giving Day, and Christmas Day . . . in certain areas of the city . . . i r ~  
which the congestion of vehicular traffic is such that public convenience 
and safety demand such regulation." 

The ordinance divides the specified areas of the city into three classes 
of districts designated as twelve minute parking meter zones, one hour 
parking meter zones, and two hour parking meter zones. Under its pro- 
visions, parking spaces are marked off on the streets of the various zones 
in which motor vehicles may be parked, and parking meters, which are 
clocks set on posts to measure the time of parking, are installed along 
the curbing, one to each parking space. The motorist who parks in one 
of these parking spaces is required to deposit in the nearest parking mete], 
a specified coin for a designated period of parking. The deposit of the 
coin starts operation of the clock mechanism. Each parking meter bears 
an  inscription showing the legal parking time for the zone in which it is 
situated, and when operated points out by its dial and hand the duration 
of the period of legal parking, and on the expiration of such period, 
indicates illegal or overparking. 

Under the ordinance, the motorist is required to deposit in the nearest 
parking meter "a one-cent coin . . . for a period of twelve minutes" when 
he parks in a parking space in a twelve-minute parking meter zone; "a 
five-cent coin . . . for a period of one hour, or a one-cent coin . . . for a 
period of twelve minutes" when he parks in a parking space in a one-hour 
parking meter zone; and "a five-cent coin . . . for a period of two hours, 
or a one-cent coin for a period of twenty-four minutes" when he parks in 
a parking space in a two-hour parking meter zone. The ordinance ex- 
pressly establishes the rule that the motorist cannot extend the legal 
parking time set forth above by depositing additional coins in the parking 
meter. I t  permits this solitary exception to this rule: The motorist may 
66 deposit, at separate intervals, one-cent coins for a parking period of 

twelve minutes within a one-hour zone, or twenty-four minutes within a 
two-hour zone, the aggregate deposit not to exceed two one-cent coins for 
two such parking periods." 

The ordinance specifies that "the proceeds derived from the use of . . . 
(the) . . . parking meters shall be used exclusively for the purpose of 
making . . . (the) . . . regulation effectire and for the expenses in- 
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curred by the city . . . in the regulation and limitation of vehicular 
parking, and t r a 5 c  relating to such parking, on the streets of . . . (the) 
. . . city." I t  provides criminal penalties for its violation. 

The defendant was tried and convicted in the City Court of Raleigh 
upon a criminal complaint and warrant charging that he violated the 
parking meter ordinance of the City of Raleigh by willfully parking a 
motor vehicle in a parking space in a onehour parking meter zone with- 
out depositing a coin in the nearest parking meter. He  was ordered to 
pay a nominal fine, and appealed from the judgment imposing it to the 
Superior Court, where trial was had de novo on the original papers. 

When the case was heard in the Superior Court, the jury returned a 
special verdict, which set out in approved form and specific detail facts 
showing that the defendant deliberately committed all the  acts alleged in 
the criminal complaint and warrant. The trial judge concluded as a 
matter of law upon the special verdict that the defendant was guilty as 
charged, and rendered judgment that he pay a fine of $5.00 and the costs. 
The defendant excepted and appealed, asserting by appropriate assign- 
ments of error that the parking meter ordinance of the City of Raleigh 
and the underlying enabling act contravene the law of the land clause 
embodied in Article I, Section 17, of the North Carolina Constitution in 
SO far as they undertake to authorize the exaction of a fee or charge for 
parking on a public street of the city, and that in consequence his con- 
riction and the resultant iudgment are void. 

I t  is obvious that the CityUof Raleigh passed its parking meter ordi- 
nance in the exercise of the legislative authority granted to it by the stat- 
ute now embodied in G.S. 160-200 (31). Manifestly this parking meter 
ordinance and the underlying enabling act have for their purpose the 
regulation of vehicular parking, and not the raising of revenue. This 
being true, they were enacted in the exercise of the police power of the 
State. 

The police power of the State extends not only to regulations promoting 
public health, public morals, and public safety, but also to those designed 
to promote public convenience. W a k e  Forest v. Medlin, 199 N.C. 83, 
154 S.E. 29. The only limit to its exercise is that regulations must not 
violate the law of the land clause embodied in Article I, Section 17, of 
the State Constitution, or'any other constitutional provision. Brewer v. 
V d k ,  204 N.C. 186, 167 S.E. 638, 87 A.L.R. 237. 

To satisfy the law of the land clause, a regulation adopted in the at- 
tempted exercise of the State's police power must meet these require- 
ments: (1) The regulation must be established for a purpose falling 
within the scope of the police power ; and (2) the measures sanctioned by 
the regulation must be a c f u n l l y  and reasonably adapted to accomplish such 
plirpoee. S. I-. Rnl lnnrr ,  220 R.C. '764. 51 S.E. 2d 731, 7 A.L.R. 2d 407. 



16 I N  T H E  S U P R E M E  COURT. [236 

I t  is too evident to admit of dispute that  the parking meter ordinance 
and the underlying enabling act fulfill the first requisil e of the law of the 
land clause. Their  apparent and avowed purpose is to prolriote public 
convenience and public safety in the use of public s wets in congested 
areas. S. v. C'wte?., 205 N.C. 761, 172 S.E. 415; 64 ('.,J.S.. Municipal 
Corporations, section 1762. 

This brings us to the crucial question wlietl~er the n easures sanctioned 
by the parking meter ordinance and the enabling statute are ncttrally and 
reasonably adapted to promote public con~wlie l~ce  a ~ ~ d  public safety in 
the use of public streets in congested areas. 

Judges are not required by law to be more ignorant :ban all other men. 
I n  consequence, they know judicially that  the advent of the motor rehicle 
has made the regulation of parking in congested areas of our cities and 
towns a public necessity; that  the only available and practical mode of 
regulation is the imposition of time limits on parking;  that  attempts to 
enforce such time limits by means of the "watch and chalk" method used 
by police officers i n  making rounds a t  appointrd intervals proves both 
costly and unsatisfactory; and that  coin-operated palking meters afford 
public authorities an accurate and inexpensive way to time motorists in 
their parking and thus to avoid overtime. parking. Cussidy r. C i f y  of 
IVaterbury, 130 Conn. 237, 33 A. 2d 142;  Foster's, I n r .  11. Boise City,  63 
Idaho  201, 118 P. 2d 721; People o n  Complaint  of h ' e ~ g e n  v. Littmcln, 
193 Misc. 40, 85 X.Y.S. 2d 48 ; Owens v. Owens,  193 ;3.C. 260, S S.E. 2d 
339. The Supreme Court of Washington made these well chosen remarks 
in declaring parking meters admirably designed to facilitate the enforce- 
ment of time limits on uarking:  "We fail to see wh:~t difference i t  can - 
make to either the traveler on the street or the occupar.t of abutting prop- 
erty whether the time limitations be enforced by a policeman marking 
cars with a piece of chalk or by a mechanical device that  registers 'Time's 
up' in a way that  all may see. The  object of both is to prevent overtime 
parking, and, of the two, i t  seems to us that  the latter is more effectire. 
Wi th  the latter, there are no minutes of grace as there are with the police- 
m a n  while he is making his rounds 'marking' and 'checking up,' for  the 
t ime begins to run  when the car is parked, and ends when the meter regis- 
ters 'Time's up.' " K i m m e l  v. C i f y  of Spokane ,  7 Wash. 2d 372, 109 P. 
2d 1069. 

The regulations promulgated by the ordinance under the authority of 
the enabling act classify the congested areas of the City of Raleigh as - 
twelve-minute parking meter zones, onehour  parking meter zones, and 
two-hour parking met,er zones conformable to  their respective traffic con- 
ditions; impose time limits on the parking of motor vehicles on streets in 
the areas so classified to  meet the respective regulatory requirements of 
the several zones; establish a coin-operate(1 parking meter system to meas- 
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ure and mark the time limits so imposed; exact from motorists who park 
their vehicles on streets in the classified areas a nominal meter fee to cover 
the expense of maintaining the parking meter system and enforcing park- 
ing regulations; and provide criminal penalties for overtime parking 
and other violations of the regulations. - 

I f  a municipality is to regulate the parking of motor vehicles through 
the agency of parking meters, i t  must require motorists to deposit coins 
in them when they exercise the privilege of parking. This is necessarily 
so for the very simple reason that the parking meters available for use 
are coin-operated devices. Gardner v. City of Brunswick, 197 Ga. 167, 
28 S.E. 2d 135; C i f y  of Louisville w. Louisville Automobile Club, 290 
Ey. 241, 160 S.W. 2d 663; City  of Shreveport w. Brister, 194 La. 615, 
194 So. 566; Wilhoit  2). City  of Springfield, 237 Mo. App. 775, 171 S.E. 
2d 95; Ou~ens v. Omens, supra. The meter fees furnish funds to defray 
the expenses of maintaining the parking meter system and enforcing 
parking regulations. The meter fee imposed upon the exercise of the 
privilege of parking a motor vehicle in a parking meter zone, the necessity 
of moving a motor vehicle parked in a parking meter zone at  the expira- 
tion of the time limit on parking, and the fear of suffering criminal pen- 
alties for overtime parking in a parking meter zone prompt many motor- 
ists to park their vehicles at  convenient places outside parking meter 
zones, and thus reduce substantially the number of motor vehicles seeking 
parking accommodations on public streets in congested areas embraced 
in parking meter zones. Bowers v. Ci ty  of Muskegon, 305 Mich. 676, 
9 N.W. 2d 889 ; Opinion of the Justices, 94 N.H. 501, 51 A. 2d 836. The 
same factors hasten the departure of parked vehicles from parking meter 
zones. I n  re Opinion of the Justices, 297 Mass. 559, 8 N.E. 2d 179; 
Gilsey Buildings v.  Incorporated Village of Great S e c k  Plaza, 170 Misc. 
9 4 5 , l l  N.Y.S. 2d 694, affirmed in 258 App. Div. 901, 16 N.Y.S. 2d 832; 
Owens 21. Owens, supra. 

These things being true, the exaction of the meter fee and the other 
measures sanctioned by the parking meter ordinance and the enabling act 
are actually adapted to promote public convenience and public safety in 
the use of public streets in congested areas. They not only provide the 
mechanical and financial means essential to the o~erat ion a i d  mainte- 
nance of the parking meter system and the enforcement of parking regu- 
lations, but they also minimize the parking of motor vehicles in the 
congested areas classified as parking meter zones, prerent the abuse of the 
privilege of parking by the occupation of the same parking spaces by thc 
same motor vehicles for unreasonable periods of time, distribute the privi- 
lege of parking more fairly among the members of the public using streets 
in such areas, and afford motorists in general better opportunities to 
transact business with the occupants of property abutting on streets in 
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such areas. Andrews v. C i t y  of Marion, 221 Ind. 122, 4 i  X.E. 2d 968; 
Board o f  Coms'rs o f  C i t y  o f  S e w a r k  z.. Local Government Board of *T. J., 
133 N.J.L. 513, 45 A. 2d 139; Harper 21. Wichi ta  Falls (Tex. Civ. App.), 
105 S.W. 2d 743. 

The measures are likewise reasonably adapted to accomplish the public 
good in view. The meter fees are modest in amount. Indeed, they are 
payable in the two coins of lowest ralue. Nothing d i c a t e s  that receipts 
of meter fees are disproportionate to the expense of inaintaining the park- 
ing meter system and enforcing parking regulations. C'assidy v. C i t y  of 
Waterbury,  supra; State ex rel. Harkozv v. McCarihy,  126 Fla. 433, 171 
So. 314; Gardner v. C i t y  of Brunswiclc, supra; C2fy of Bloomingfon v. 
IVirriclc, 381 111. 347, 45 K.E. 2d 852; Andrews v. C'ify of .Marion, slipru; 
C i t y  of Louisville v .  Louisville Automobile Club, supra; Bowers c. City  
of Muskegon, supra; Ilendric-k-s z.. Minneapolis, 207 Minn. 151, 290 N.W. 
428; Wilhoit  v .  C i t y  of Springfield, supra; C i f y  of Colu7nbus v. I.17ard, 
65 Ohio App. 522, 31 X.E. 2d 142; Ex  Parte Buncan,  179 Okl. 355, 
65 P. 2d 1015; Wil l i am  Laztbach & Sons v .  C i t y  of Easton, 347 Pa. 542, 
32 8. 2d 881 ; Owens v. Owens, supra; Ex  parte Barrison,  135 Tex. Cr. 
611,122 S.W. 2d 314; TTebster C'ounty Court v. Roman, 121 W .  Va. 381, 
3 S.E. 2d 631. The regulations operate alike on all motorists. They 
classify congested areas as twelve minute parking meter zones, one-hour 
parking meter zones, and two-hour parking meter zones conformable to 
their respective traffic conditions, and establish limits on parking in each 
zone to satisfy its peculiar regulatory requirements. They set up varying 
permissible parking periods and corresponding meter fees in one-hour 
and two-hour parking meter zones so that a motorist who has occasion 
to park in such zones may select a parking period reasonably suitable for 
his individual needs and pay no more than his just proportion of the cost 
of parking regulation. 

I n  reaching the conclusion that the parking meter regulations and the 
underlying enabling act represent a ralid exercise of the police power of 
the State, I do not overlook the fact that motorists may frequently avoid 
detection for overtime parking in parking meter zones by the simple 
expedient of depositing additional coins in parking meters. This fact 
does not invalidate the parking meter regulations. Uickey  v. Riley,  177 
Or. 331, 162 P. 2d 371. No ~ o l i c e  regulation could stand if the appre- 
hension of all its violators were a sine qua non  to its ~a l id i ty .  
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STATE v. WILLIAM G. SCOGGIN, JR. 

(Filed 22 August, 1952.) 

1. Municipal Corporations 8 40- 
The proof or admission that defendant owued an automobile registered 

in his name aud that such automobile was parked on a city street in viola- 
tion of its parking meter ordinance without evidence or admission tending 
to show who pnrked the automobile at the time and place in question. 
i 8  held insufacient to sustain a conviction of defendant of parking or per- 
mitting his vehicle to be parked in violation of the ordinance. 

2. Constitutional Law 8 10a- 
I t  is the duty of the courts to interpret and apply the law as it is written ; 

it is the function and prerogative of the Legislature to make the law. 

S. Constitutional Law 8 8a- 
The General Assembly has the power to declare that proof or admission 

of certain facts shall constitute a presumption of the main or ultimate fact 
in issue so as to make out a prima facie case, provided there is a rational 
connection between what is proved and what is to be inferred, but in the 
absence of legislative enactment the courts will not invoke such presump- 
tions or rules of evidence to declare a defendant guilty of a criminal offense. 

BABNHILL, J., concurring. 
DEVIN, C. J., dissenting. 
JOHNSON, J., dissenting. 

APPEAL by defendant from Carr,  .I., March Term, 1952, of WAKE. 
The defendant was tried upon a warrant charging him with parking 

overtime in a parking meter zone on Fayetteville Street in the City of 
Raleigh, between Morgan Street and Cabarrus Street, in violation of the 
City's traffic ordinance limiting the time for parking motor vehicles. 

The defendant was tried and found guilty in the Municipal Court of 
the City of Raleigh. H e  appealed to the Superior Court. 

I n  the Superior Court, the jury returned a re~.dict of guilty as charged 
and from the judgment imposed, the defendant appeals to this Court 
assigning error. 

Attorney-Geneval McMullan and Robert B. Brough tm ,  Member of 
Staff, for  the State .  

Joseph B. Cheshire, Jr., for defendant, appellant. 

DENNY, J. The defendant does not challenge the validity of any pro- 
vision contained in the traffic ordinance of the City of Raleigh, but ap- 
peals from the refusal of the court below to sustain his motion for nonsuit 
at  the close of the State's evidence and renewed at the close of all the 
evidence. 
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I t  is provided in Section 19, Chapter 5, of the 1950 Code of the City of 
Raleigh, ". . . at any time between the hours of 8 :00 A.M. and 6 :00 
P.M. of any day, except Sundays . . . No person shall park any vehicle 
for longer than OKE HOUR at  any one time along the following streets 
wiihin the areas and limits defined as follows: . . . ( b )  Along Fayette- 
rille Street between Morgan Street and Cabarrus Strc>et." Section 58 of 
this chapter provides, "No person shall allow, permit or suffer any vehicle 
registered in his name to stand or park in any street in this city in  viola- 
tion of any of the ordinances of the city regulating the standing or park- 
ing of vehicles." And section 68 of the same chaptw reads as follows: 
"It shall be unlawful for any person to cause, allow, permit, or  suffer any 
vehicle registered in his name, or under his control, to be parked overtime 
or beyond the lawful periods of time as above set fortli." 

[t was admitted by the defendant and his counsel that  on 11 September, 
1951, that  day not being a Sunday, and between the hours of 8 :00 a.m. 
and 6 :00 p.m., the defendant's motor vehicle was pirked in a parking 
meter space in a one-hour parking zone on Fayetteville Street, in the 
City of Raleigh, between Morgan Street and Cabarrus Street, and that  
a t  such time the defendant mas the owner of such motor vehicle and was 
duly registered as such owner with the Motor Vehicle Department of 
the State of Ilu'orth Carolina and the Licensing Depariment of the City of 
ftaleigh, and a t  such time and place the parking mexer displayed a sign 
plainly indicating illegal parking and that  the lawful parking period had 
expired. However, no evidence was offered or admission made tending 
to sfiow who parked the defendant's car  a t  the time (2nd place set out in 
thle warrant. 

I t  is apparent this is a test case and we are called upon to pass upon 
tlie sufficiency of the evidence to support the conclusion that  the defendant 
parked, or allowed his automobile to be parked, i n  violation of the law as 
charged in the warrant. The decisive question, therefore, is whether in 
the absence of any authorized legislatire rule of evidence, the mere proof 
or admission of omncrship of the automobile, and that  i t  was parked con- 
trary to the provisions of the traffic ordinance of the City of Raleigh, is 
wfficient to support an inference that  the defendant parked, or allowed 
the automobile to be so parked, and to sustain a conliction if such infer- 
cncc is not explained or refuted by other evidence. We are  not dealing 
11, th  an inference that  may be drawn from circumstantial evidence, but 
whether an inference of guilt may be drawn from certain admitted or 
plaoren facts. 

The traftic ordinance of the City of Raleigh contains no rule of evi- 
dence to the effect that  proof or admis~ion of ownership of a motor rehicle 
which has been parked in violation of the law, shall he prima fncie evi- 
dclnce that  the owner thrreof committed or authorized such violation. I n  
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fact, we know of no law in this State which has delegated to municipali- 
ties the right to legislate upon the question of evidence, and of its weight 
and effect upon the courts. 

Some of the authorities in other jurisdictions hold that no pr ima  focie 
rule of evidence, based on ownership, is necessary to support a conviction 
for the violation of a traffic ordinance. They follow \?hat might be termed 
the rule of expediency; the inconrenience of keeping watch over parked 
vehicles to ascertain who in fact operates them. if not the impossibility 
of such task. C o m m o n w e a l t h  z.. Ober ,  256 Nasq. 25, 189 X.E. 601 ; ( ' 21 ,~  
o f  Ch icago  v. C r a n e ,  319 Ill.  -1pp. 623, 49 N.E. 2d 802. The follo~ving 
authorities also hold that where a parking ordinance has been riolatrd, 
proof or admission of o ~ n e r s h i p  of the vehicle inrolred is wfficicut to 
carry the case to the jury and to sustain a conriction i11 the absence of an 
explanation or denial on the part of the defendant. S. 1 . .  Jforqtrn (hy an 
equally divided Court), 72 R.I. 101, 4S A. 2d 248; Peop le  .c. , l l a w h ~ f f i ,  
154 Misc. 147, 276 N.Y.S. 708; Peop le  c. R u b i n ,  284 S.Y. 302, 31 S.E. 
2d 501. Other Courts h a w  upheld such convictions under the pi-inlcr ftic ie 
rule of eridencc with respect to o~viicrship. I 'col~le  1.. ( i r lynr ,  2S6 llicli. 
571, 282 S.W. 248; C o r n m o n z ~ e n l t h  I .  K r o q e l .  276 Icy. 20, 122 S.V. d d  
1006; C i t y  of S f .  L o u i s  7.. C o o k ,  359 310. 270, 2'21 S.TS'. 2d 468. 

The State cites the following decisions of this Court in support of itc 
contention that  the verdict below should be upl~eld. S. 1.. K i f t e l l e ,  110 
S . C .  5 6 0 , 1 5 S . E .  1 0 3 ; S .  ~ . h ' r n i t h .  1l'iS.C'. 809, 23 S.E.  449; ,e. I . .  

X o r r i s o n ,  126 N.C. 1123, 36 S.E. 329; 5'. I>. ( ~ ' c ~ r n e r ,  1.5s N.C. 630. 74 
S.E.  458; 8. 2.. C n r f e r ,  205 X.C. 761. 172 S.E. 415; 8. 1%.  IIolbroc~X., 223 
S . C .  622, 27 S.E. 2d $25; 19. I . .  Brcruiroti, 234 N.C. 474, 67 S.E. 2d 633. 

I n  the case of S. 2'. Ki t t e l l e ,  s i c p , ~ ~ ,  this Court upheld the conrictio~i of 
the d~fendan t ,  a licensrd liquor dealer, nhere  one of his employees sold 
beer to a minor in violation of the Ian.  The conviction, howe~cr .  was 
obtained under a statute which pro1 idcd that wch sale Jiould be pr-itnn 
fctcie evidence of the violation thereof. 

r e  do not consider the cases of S. i s .  ,Ynlifh, s l rpm,  and ,". 1 % .  JIllorri<orr, 
srrprtr, to be in point on the question n~itler consideration. Each of these 
cases involwd an act which was illegal unlreq the defendant prior tlicreto 
had obtained a privilege license from tho State authoriziilg the re.prctive 
transactions coniplained of. I n  all such ca.es, nhen the State prore- the 
coininission of the act by the defendant. it makes out  a prinril fnt i e  ca-c 
and the burden shifts to the defendant to slio\r he naq duly l iccawl to 
engage in the business or trade inrolvetl. I n  the illatant c a v .  the Statc 
~ e e k s  to prove hy an inference or presumption that  thc def'vndalit con,- 
rnitted the offense complained of simply because he is the omier ot the 
car and not by proof of any act committed by him, or by a7i.r one unticr his 
control or by his permission. 
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I n  S. e. Garner, supra, the defendant was indicted under a statute 
which provided, "No cattle was to be moved or allowed to move from any 
quarantined area of this or any other State, . . ." The defendant lived 
in a quarantined area in Moore County near the Hoke County line. 
There was no fence between Hoke and Moore Counties. Hoke County 
was not in the quarantined area. The defendant owned a cow which was 
infected with cattle fever tick, and permitted her to run at  large. As a 
result she strayed across the line into forbidden territory. The Court 
held that the act of turning the cow out, "whereby she was permitted to 
stray, was done purposely and therefore willfully." Likewise, we do not 
think this case in point. An automobile does not move upon our streets 
and highways except when operated by some individual. But the owner 
of the diseased cow knew when he turned her out and permitted her to 
run at large near the Hoke County line, that in all probability she would 
do exactly what he was forbidden by law to allow her to do. 

I n  the case of 8. v. Carter, supra, the defendant was convicted of vio- 
lating an ordinance of the City of High Point which provided that, "it 
shall be unlawful for any person, firm or corporation to perk any auto- 
mobile, truck or any motor driven vehicle on the north side of English 
Street between College Street and Phillips Street . . ." The question 
presented on the appeal to this Court did not involve the question non- 
before us. The defendant in that case challenged the authority of the 
City of High Point to adopt and pass such an ordinance. This Court, in 
upholding the ordinance, said: "A11 the evidence at  the trial of this 
action shows that the defendant parked his automobile on English Street, 
between College Street and Phillips Street, in violation of a valid ordi- 
nance of the city of High Point." 

The case of S. v. Holbrook, supra, in keeping with prior decisions of 
this Court, held that upon an indictment for larceny, possession of the 
fruits of crime recently after its commission justifies an inference of 
guilt, and, though only prima facie evidence of guilt, may be coiltrolling 
unless explained or accounted for in some way consistent with innocence. 
Even so, in such case, the burden is on the State to prove that the goodq 
have been stolen and that the defendant is in possession of them. Wilso~l 
v. Cnited Sfates, 162 U.S. 613, 40 L. Ed. 1090. However, the recent 
possession of stolen goods, without more, will not raise an inference or 
presumption that will support the charge (G.S. 14-71) of receiving stolen 
goods knowing them to have been feloniously stolen or taken. S. z.. Besf, 
202 N.C. 9, 161 S.E. 535; S. t:. Lowe, 204 N.C. 572, 169 S.E. 180; S. I * .  

Oxendine, 223 N.C. 659, 27 S.E. 2d 814; S. v. Larkin, 229 N.C. 126, i f  
S.E. 2d 697. 

'The State also, in citing S. v. Brannon, supra, points out that where, in 
a murder trial, it is proved or admitted that the defendant intentionally 
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killed the deceased with a deadly weapon, the law implies malice, and thc 
defendant is presumed to be guilty of murder in the second degree unless 
he shows mitigating circumstances to reduce the homicide to manslaughter 
or  excuse i t  altogether. I t  will be noted, however, in such a case, the 
presumption of malice does not arise until i t  is proved or admitted that  
the defendant intentionally killed the deceased with a deadly weapon. 

Our Court, in the above cases, did not establish or recognize the pl-ima 
facie rule of evidence in the absence of legislative a ~ t h o ~ i z a t i o n ,  in the 
sense or to the extent the State seeks to invoke such rule on the present 
record. N o  such rule of evidence or inference has been applied heretofore 
by this Court to a factual situation such as we have presented on this 
record. I n  fact, except in those cases where the pr imafacie  rule of evi- 
dence has been established by legislative action, no such rule exists in this 
jurisdiction. Therefore, in order for us to sustain the verdict below, i t  
would be necessary for us to establish a new rule of evidence and to give i t  
retroacti~le effect. 

I n  the very recent case of AS. v. Lloyd, 233 N.C. 227, 63 S.E. 2d 150, in 
an  opinion by Devin, J .  (now Chief Justice), this Court held that  where 
several automobiles were being driven upon a public highway a t  75 to 90 
miles an hour, and one of the automobiles was identified as a Mercury, 
which the highway patrolman testified belonged to the defendant Lloyd, 
iuch testinlony was not sufficient to sustain a verdict. The opinion stated : 
". . . we are inclined to the view that  the defendant's motion for judg- 
ment as of nonsuit should hare  been allowed. Though we observe the 
rule that on this motion the eridence should be considered in the light most 
farorable for the State, nevertheless the identification of the defendant 
Lloyd as the operator of one of the recklessly driven automobiles seems 
lacking. Hence, we think the judgment should have been reversed, and 
it is so ordered." 

We readily concede that  a prima facie rule of evidence, as contended 
for by the State, is desirable for the proper and adequate enforcement 
of the traffic ordinances of the various municipalities of the State. We 
think, however, that  such rule should be made ~pp l i cab le  to parking 1%- 
lations by legislative enactment and not by judicial decree. I t  is our 
duty to interpret and apply the law as it is written, but it is the function 
and prerogative of the Legislature to make the law. S.  P .  Welch, 232 
S . C .  77 ,  59 S.E. 2d 199 ;  8. 7.. Suddreth, 223 N.C. 610, 27 S.E. 2d 623; 
TTTi1son 11. l'ouln of Mooresville, 222 N.C. 283, 22 S.E. 2d 907; Afillzcood 
7.. C'ofton Xi l l s ,  215 N.C. 519, 2 S.E. 2d 560; S. v. Re~qis, 193 N.C. 192, 
136 S.E.  346; S. 2). Means, 175 N.C. 820, 95 S.E. 912. And where a 
Court has consistently declined through the years to permit an  inference 
of guilt to he drawn from evidence such as that  presented on this appeal, 
in order to make out a p ~ i m o  f o c i @  cace, a radical departure from P U C ~  
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long established rule of evidence should be authorized by the lawmakers 
rather than by judicial fiat. 

I n  civil actions in this State for the recovery of property damages or 
personal injuries sustained in motor vehicle accidents, this Court has 
never permitted a recovery against a defendant where the sole evidence 
against such defendant was no more than ownership of the motor vehicle 
plus the negligence of the driver. We have required, in such cases, that, 
"to charge the owner of a motor vehicle with the neglect or default of 
another there must be some evidence of the agency of the drirer at the 
time and in respect to the transaction out of which the injury arose, and 
that proof of ownership alone is not sufficient to warrant or support an 
inference of such agency." Car ter  r .  X o f o r  L ines ,  227 N.C. 193, 41 S.E. 
2d 586, and cited cases. 

The above rule has now been changed by legislative enactment, Chapter 
4!31, 1951 Session Laws of North Carolina, the pertinent parts of which 
read as follows : "(a) I n  all actions to recover damages for injury to the 
person or to property or for the death of a person, arising out of an acci- 
dent or collision involving a motor vehicle, proof of ownership of such 
motor vehicle at  the time of such accident or collisiori shall be prima facie 
evidence that said motor vehicle was being operated and used with the 
authority, consent, and knowledge of the owner in the very transaction 
out of which said injury or cause of action arose. (11) Proof of the regis- 
tration of a motor vehicle in the name of any person, firm, or corporation, 
shall for the purpose of any action, be pr ima  facie evidence of ownership 
and that such motor vehicle was then being operakd by and under the 
control of a person for whose conduct the owner was legally responsible, 
for the owner's benefit, and within the course and scope of his employ- 
ment; . . ." 

I n  the case of Manley v. Georgia,  279 U.S. 1, 73 1,. Ed. 575, it is said : 
"State legislation declaring that proof of one fact or a group of facts shall 
constitute vrirna f ac i r  evidence of the main or ultimate fact in issue is 
valid if there is a rational connection between whai; is proved and what 
is to be inferred. If the presumption is not unreasonable, and is not made 
conclusive of the rights of the person against whoin raised, it does not 
constitute a denial of due process of law." See also Wharton's Criminal 
Evidence. Volume 1. Sections 69 and 70. 

Except for the rules of evidence which have been expressly sanctioned 
by the Constitution, such as the privilege against self-incrimination, the 
accused's right of confrontation, or cross-examination of opposing wit- 
nesses, etc., "the Legislature has the power to alter or create any rule of 
evidence. This is so for reasons inherent in the nature of legislative 
functions.'' Wigmore on Evidence, Volume 1, Section 7, page 208, et  seq. 
The same authority, in Volume 4, Section 1356 (a) ,  page 724, states: 
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"A rule of presumption is simply a rule changing one of the burdens of 
proof, i.e., declaring that  the main fact will be inferred or assumed from 
some other fact until evidence to the contrary is introduced . . . There 
is not the least doubt, on principle, that  the Legislature has entire control 
over such rules, as i t  has (when not infringing the Judiciary's preroga- 
tive) over all other rules of procedure in general and evidence in particu- 
lar  . . . subject, only to the limitations of the rules of evidence expressly 
enshrined in  the Constitution." 

I t  has been a common practice of our Legislature to declare that  proof 
of one or a group of facts shall constitute p r i m a  facie evidence of the 
main or  nltimate fact in issue if there is a rational connection between 
what is proved and what is to be inferred. Among many of these in- 
stances are :  (1 )  Tha t  the possession of more than one gillon of spirit- 
uous liquor a t  any one time shall constitute p r i m a  facie evidence that  i t  
is kept for  the purpose of sale, G.S. 18-32; (2) that  i t  is unlawful to have 
possession of any alcoholic beverages upon which the taxes imposed by 
law have not been paid, "and the possession of any alcoholic beverages 
in a container which does not bear either a revenue stamr, of the federal 
government or a stamp of any of the county boards of the state of North 
Carolina shall constitute pr ima  facie evidence of the violation of this 
section," G.S. 18-48 ; (3)  that  possession of lottery tickets shall be pr ima  
facic evidence of the violation of the provisions of G.S. 14-291.1; (4) 
that  any one (not an  officer or soldier on duty), not being on his own land, 
shall have about his person a deadly weapon, such possession shall be 
p r i m a  facie evidence of the concealment thereof, G.S. 14-269; (5 )  that  
an  administrator or executor's account, when filed and approved, shall 
constitute p r i m a  facie eridence of its correctness, G.S. 28-117; (6)  that  
a recital in a deed, shall be to be p~r'ma facie correct, G.S. 
28-103; ( 7 )  that  when land is sold to create assets to pay a decedent's 
debts and the record does not show what disnosition was made of the 
funds, "then i t  is presumed, p r i m a  fncie ,  that  the proceeds of the sale" 
have been properly applied, G.S. 28-101; (8) tha t  "vouchers are pre- 
sumptive eridence of disbursement, without other proof, unless im- 
peached," G.S. 28-119; ( 9 )  that  the transfer of property under certain 
circumstances, shall be deemed to hare  been made in contemplation of 
death, G.S. 105-2; (10) that  killing of livestock by an  engine or cars 
running upon any railroad, "shall be prima fncie evidence of negligence 
on the part  of the railroad company in any action for damages against 
such company," G.S. 60-81. 

I f  no inference or presumption is permitted to be drawn from the 
ownership of a motor vehicle and its negligent operation by another, i n  
the absence of a legislative rule of evidence, in a civil action, where the 
plaintiff is only required to carry the burden of proof, by the greater 
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weight of the evidence, or by the preponderance thereof; we should not. 
in the absence of a legislative rule of evidence to the contrary, consider 
mere ownership of a motor vehicle, parked in violation o E a city ordinance, 
and no more, sufficient to sustain a criminal conviction which must be 
proved beyond a reasonable doubt. 

The judgment of the court below is 
Reversed. 

BARNBILL, J., concurring: I n  my opinion this is not a case of cir- 
cumstantial eridence in which the only question is whether the circum- 
stances proven will support the inference that defendant is the person 
who parked his automobile in the parking space here involved and left i t  
standing there for more than one hour in violation of the ordinance. The 
evidence is direct and positive. An automobile was parked in a one-hour 
parking space on Fayetteville Street. The vehicle belonged to defendant, 
was registered in his name, and bore his license plates. The meter regis- 
tered overtime parking. This testimony presents the simple question : I s  
proof that defendant is the owner of an automobile which was parked 
overtime, and nothing more, sufficient to overcome the presumption of 
innocence and support his conviction on a charge of overtime parking? 
If so, i t  was sufficient to be submitted to the jury. I f  not, the demurrer 
to the evidence should have been sustained. 

The majority opinion fully supports the conclusion that the evidence 
does not have sufficient probative force to require its submission to a jury 
and cites analogous cases in which we have come to the same conclusion. 
I merely wish to discuss briefly the question of expediency and necessity 
raised by the dissent. 

I t  is suggested in the first place that the facts here offered in evidence 
created in the mind of the police officer who tagged defendant's automo- 
bile the conviction that defendant was the person who parked the vehicle ; 
that i t  "carried the case to the jury" in his mind. AE a matter of fact, 
the officer did not know or care whose automobile it was. I t  was parked 
overtime and he tagged i t  and so reported to the city traffic department. 
That department ascertained the name of the owner and issued the cita- 
tion. 

Let us concede, however, that the facts discovered by the officer "car- 
ried the case to the jury" in his mind. Even so, we cannot afford to set 
our judicial sights by the sidewalk opinion of a policeman. Such officers 
generally are good citizens and faithful public servants. But their casual 
opinions, formed as they go about their business of enforcing the law, are 
no proper guide for us. 

The minority opinion makes out a good case for those who conceive 
that i t  is the province of the courts, by judicial construction, to engraft 
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on inadequate legislation provisions necessary to make it effective; to 
point the way to social reform; and to provide the rules for the elimina- 
tion of the evils created by our complex civilization. For us to hold that 
the mere proof that defendant owned the automobile that was parked 
overtime is insufficient will, in effect, strike down the ordinance, or at  
least render it unenforceable and "leave unregulated motor traffic not only 
in Raleigh but in practically every city and town in North Carolina." 
So it is argued. The long and short of it is that it is expedient for us to 
act now and save the impending situation. 

Emergency and necessity are the magic words that lure courts into the 
legislative field. But neither emergency nor necessity creates power or 
confers jurisdiction. 

When the fiction of a presumption in the form of a rule of evidence is, 
as here, required to relate the facts proven to, and make them prima facie 
evidence of, the ultimate facts sought to be established, the rule of evi- 
dence must be created by legislatire Act and not by judicial decree. So 
far  as I have been able to ascertain, this Court has always recognized this 
to be the law and has never in the past undertaken to create such a rule. 

Furthermore, there is nothing in the record to indicate that any defend- 
ant at  any time in any court of this State has been convicted on a charge 
of parking overtime in  a trial in which the presumption or pr ima facie 
rule here involved was applied against him. Certainly it is not a matter 
of common knowledge that the rule is generally applied in trial courts to 
such an extent that we may take judicial notice thereof. 

The prerogative of this Court is to interpret and apply the law-never 
to make it. This we should ever keep in mind, for our sense of self- 
restraint is the only check upon our exercise of power. We may rejoice 
in the accomplishments of our Court only so long as we maintain, in letter 
and spirit, the division of the great functions of government written into 
our Constitution which is the best security for a government of laws and 
the only safeguard against a return to a government of men. 

I t  is true courts of other states have, at times, yielded to the temptation 
to usurp the functions of the legislative branch of government by engraft- 
ing on the law rules of evidence and other provisions deemed necessary 
to meet the problems of the day. Unfortunately, that is the trend of 
modern decision in a number of our courts. One, at  least, in recent years, 
has played ducks and drakes with precedents of long standing and has 
virtually rewritten several sections of our Federal Constitution so as to 
accord with its concept of the need for social reform created by the com- 
plexity of modern civilization. I t  has sought, assiduously and with some 
success, to engraft its own philosophy of government upon the body of 
the law. As a result, the divergent views of its members as expressed in 
the numerous concurring and dissenting opinions filed, have created con- 
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fusion and uncertainty in the law to such an  extent as to cause the court 
to lose much of the respect and confidence the people had, and should 
always have, for that high tribunal. We must not be led astray by the 
examples set by these courts whose anxiety to meet the problems of the 
day have led them across tlie bounds which delimit judicial action. 

Surely we could now prescribe the rule of evidence which would create 
the required presumption, give it retroactive effect, and affirm the con- 
viction of defendant. No  doubt such action would command the approval, 
perhaps the applause, of many citizens who are not close students of the 
division of powers incorporated in our system of government. But  for 
us to do so would create a precedent which would rise up  to plague us in 
the future. One departure from tlie realm of the judicial would lead to 
another. Therefore, neither the emergent situation nor the example 
set by some other courts should tempt us to undertake to discharge the 
duties assigned to the lawmaking branch of our government. 

We need fear no calamitous results from this decision. Parking regu- 
lations were enforced long before the advent of meters. They are now 
enforced in acceptable manner in areas where no meters are used. Meters 
are  mere silent watchmen. Police officers are still required to check them 
and tag the cars. The "mark and watch method" which has been effec- 
tive in  the past is still available. 

I n  this connection I call attention to the fact a bill to create the exact 
presumption or  rule of evidence here proposed was submitted to and 
rejected by the last General Assembly. Senate Rill 257. See House 
Journal, Session 1951, p. 553. The municipalities of the State appealed 
first to the proper forurn for legislation establishinp a rule of evidence 
which would materially facilitate the enforcement of parking ordinances. 
Having failed there, they now appeal to the courts. I f  confusion does 
follow our disposition of the appeal, responsibility will not lie at  our door. 

However urgent the situation may be, i t  must await action by the only 
agency of government authorized to make the law. I n  the meantime, i t  
is our duty to reverse the verdict and judgment entered in the court below. 

DEVIN, C. J., dissenting: I t  was admitted that the ordinance of the 
City of Raleigh regulating the parking of automobiles in  congested areas 
of the city, enacted pursuant to power conferred by the General Assembly, 
was in  full force and effect a t  the time the defendant was charged with 
overtime parking in violation of this ordinance. bieither the constitu- 
tionality nor the propriety of the one hour parking limit was brought 
in question. 

The ordinance contains this provision: "It  shall be unlawful for any 
person to cause, allow, permit, or suffer any vehicle registered in his name, 
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or under his control, to be parked overtime or beyond the lawful period 
of time." 

The defendant admits that  a t  the time and place alleged in  the warrant, 
in a space duly designated and marked in accordance with the ordinance, 
the automobile belonging to him and duly registered in his name and 
bearing his identifying license plates issued by the State and city, was 
parked for an  overtime period in violation of the ordinance. Upon evi- 
dence offered to this effect, and with no evidence contra, the defendant 
was found guilty of violating the ordinance. 

The only question raised is whether these facts afford any evidence of 
sufficient probati7-e value to be submitted to the jury on the question of 
violation of the ordinance by the defendant. According to  the majority 
opinion these facts are insufficient to raise an  inference-a permissible 
deduction from the facts shown-that the admittedly unlawful parking 
of a n  automobile admittedly belonging to the defendant, was caused or 
permitted by him, or by his authority, or by someone for whom he was 
legally responsible. 

The principal ground upon which the majority opinion rests is that  
there is no  legislative enactment specifically declaring that  these facts 
constitute prima facie evidence of guilt. 

Numerous decisions have been written by this Court defining the 
meaning and extent of the phrase prima facie evidence. The epitome of 
these decisions is aptly stated by Chief Justice Stacy in Trance v. Guy, 
224 N.C. 607:  ".\ 'prima facie case' means and means no more than 
evidence sufficient to  justify, but not to compel an inference of liability, 
if the jury so find." I s  there such a relation between the facts admitted 
and the ultimate fact to be established as to authorize but not require the 
jury to find that  f ac t ?  Or, as stated by Mr. Wigmore, are the facts in 
evidence such as would justify men of ordinary reason and fairness in 
affirming the question a t  issue? But  I think we have here not so much a 
question of statutory presumption or inference as a matter of circum- 
stantial evidence. A shoe track identified as having been made by the 
defendant's shoe a t  the time and place of the crime is competent against 
him without having to negative the possibility that  someone else may have 
borrowed and worn his shoe. Likewise, possession of stolen goods shortly 
after the larceny raises an inference deducible from those facts that  the 
possessor is the thief. S. v. Weinstein, 224 N.C. 645. The salutary rule 
that in criminal actions the evidence must satisfy the jury beyond a 
reasonable doubt is one for the guidance of the jury and not the court. 
The  court's province is to decide whether there be any evidence, more 
than a scintilla, of the defendant's guilt. I f  there is, it  becomes a case 
for the jury. 
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When the policeman tagged the defendant's automobile for overtime 
parking and notified him to appear in court to answer the charge that 
he had caused or permitted his automobile to be parked overtime, he acted 
on the same facts as we now have before us. The inference properly 
deducible from these facts, nothing else appearing, created in his mind 
the conviction that the defendant's automobile, identified by his individ- 
ual license plates, was parked overtime in the limited area by the defend- 
ant's act or with his knowledge and consent. I t  "carried the case to the 
jury" in his mind, and so would i t  in the mind of the aiTerage man on the 
street. The facts here shown, unexplained and unrebutted, should not be 
dismissed as having no probative force. 

The purpose of evidence is the ascertainment of truth as the basis for 
the administration of justice. I t  is a step in the process of persuasion. 
The rules of evidence as we have them today do not depend upon legis- 
lative authority. From the beginning, certainly since the advent of trial 
by jury upon the testimony of &nesses, the rules as to the competency, 
qua~ltum and legal effect of evidence have been in large measure crys- 
tallized from the decisions of the courts, based on wason and human 
experience. I n  more recent times these rules hare been sanctioned, 
altered, amended or abrogated by statute. But specific legislative author- 
ity is not essential to determine the competency or legal effect of evidence. 
3lany rules of evidence applicable to particular circumstances have been 
established in the absence of statute. 

The only reference to be found in our statute on the question of infer- 
ences or permissible deductions from the ownership of an automobile is 
contained in Chap. 494, Laws 1951, which makes ownership of an auto- 
mobile prima facie evidence that it was being operated at  the time of an 
accident by or for the owner, and that the person operating i t  was acting 
for the owner and in the scope of his employment. T r w ,  this only applies 
to civil actions, but it is expressive of the legislatire will that the owner 
of an automobile should be held to answer for infractions of the rules of 
civil conduct caused by the agency he has set in motion, without being 
permitted to escape by reason of the absence of mow specific evidence 
impracticable to obtain. I f  ownership be evidence to hold him for a civil 
injury, why not also for an injury to the State and the city 1 

Here we must consider, in addition to admitted ownership of the ille- 
gally parked automobile, the language of the ordinance which makes i t  
unlawful to "permit" a rehicle "registered in his name" to stand-to 
remain-in a prohibited area. for an unlawful period of time. 

Many of the rigid rules of the common law and those prescribed by 
statute have given way to a more liberal interpretation, as conditions and 
circumstances change, in obedience to reason and the common experience 
of men. Indeed, some of the rules now in force in Korth Carolina might 
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well be re-examined. A million and a quarter motor vehicles traverse the 
streets and highways of the State, and doubtless in time all of them seek 
a place to park somewhere on a public street. Raleigh has probably 
20,000 vehicles belonging to its citizens, plus a substantial increment from 
daily visitors. Considering the limited areas for business and shopping, 
interminable confusion, discrimination, and injustice would result but 
for a definite and well understood means of regulating traffic and parking. 
To strike these provisions down by inroking a rule of evidence of doubt- 
ful application would have the effect of nullifying the ordinance and 
would practically destroy the power to enforce it, and would leave unregu- 
lated motor traffic not only in Raleigh but in practically every city and 
town in North Carolina. That the Legislature did not append a rule 
of evidence to the power conferred on the city ought not be held to destroy 
its effectiveness. The General Assembly doubtless acted on the assump- 
tion that the courts could handle traffic law violations without the neces- 
sity of legislative enactment prescribing additional rules of evidence. 
The absence of such a rule should not render the ordinance futile. 

To hold this evidence sufficient under the circumstances here shown 
to go to the jury would offend no constitutional provision. I t  would 
serve to conform to the consensus of judicial authority and to the prac- 
tical interpretation of an act almost universally observed. For ten years 
and more, and until shortly before the appeal in this case was undertaken, 
the enforcement of the ordinance was unquestioned, and evidence such as 
here shown was deemed sufficient to make a prima facie case. This has 
been the practically universal rule so far  as I know of municipal authori- 
ties and municipal courts in this State and throughout the country. 

This is the first case to come to this Court, but the question has been 
considered by courts of last resort in other states, and these with singular 
unanimity have sustained conviction for parking violation on similar 
evidence. The diligence of counsel for the defendant has resulted in find- 
ing only eight reported cases on this question from seven different states, 
viz.: Massachusetts, New York, Rhode Island, Illinois, Kentucky, Mich- 
igan, and Missouri, all of which hare reached practically the same con- 
clusion. Not a single one of these cases supports the defendant's view. 
The decisions referred to are from courts of recognized authority, and 
while not compelling here are persuasive, and suggest to my mind that the 
reason underlying those decisions ought to prevail here. 

Let us briefly examine those cases and the reasons for the conclusions 
reached. 

I n  Commonzuea2th v. Ober, 286 Mass. 25, the conviction of the defend- 
ant for violation of a traffic regulation almost identical with ours, and 
upon evidence that an automobile registered in the name of defendant 
was parked overtime in a limited area, was upheld. The Court said: 
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"The reported evidence established a pr ima  facie caw which was not met 
by evidence offered by the defendant." 

I n  People  v. Rubin, 284 N.Y. 392, for violation of a similar ordinance 
and on substantially the same evidence conviction oj' the defendant was 
sustained. I n  answer to the defendant's contention that  there was no 
direct proof that  the unlawful parking was done b j  the defendant, the 
Court said:  "To rule that  this inference may not be drawn from the 
established facts would be to deny to the trier of the facts the right to use 
a common process of reasoning." Proof of omne~.ship and unlawful 
parking was thought to afford a sufficient basis for the inference of per- 
sonal conduct. 

I n  C i t y  of Chicago v. C m n e ,  319 Ill.  ,lpp. (19431, 623, conviction of 
the defendant for parking near a fire hydrant was upheld upon showing 
that  the automobile so parkcd in violation of the ordinancebelonged to 
the defendant and bore his license plate. The  Court said:  "When i t  
appeared from the stipulation of facts that  defendallt owns the car that  
was parked near the fire hydrant, the City made out a pr ima  facie case 
against him," citing the Massachusetts, Kentucky, Michigan, and New 
York cases. 

I n  People  13. i l farchet t i ,  276 N.Y.S. 708, i t  was held that  upon evidence 
of ownership of the automobile and its legal parking the prosecution 
could rest the case upon a presumption that  the operation was by the 
owner. The  Court said:  "Presumption need not always be prorided for 
by statute." 

I n  Commonweal th  1.. ICroger, 276 Ky. 20, 122 E.E. 2d 1006, where 
conviction was upheld, there was a proviso in the clrdinance that  over- 
time parking of an  automobile should be prima f n c k  evidence that  the 
violation of the ordinance was committed by the o\r711er, but i t  was held 
that  without that  proviso in the ordinance the con~ic t ion  would hare  been 
upheld. The Court said: "Independently of the enacted presumption, 
the circumstances (similar to those here) stipulatecl and agreed to  are 
amply sufficient under the general law of evidence-of ancient and unin- 
terrupted declaration-to support a conviction or the establishment of 
the principal fact by circumstantial evidence." 

I n  People  v. K a y n e ,  286 Mich. 571, i t  is interesting to note that  the 
evidence showed that  of the automobiles found parked orertime in  Detroit 
95.6% had been parked by the owner or by an  immediate member of his 
family. I n  that  case conviction for overtime parking was sustained, but 
there the state had the benefit of a statute that  registration plates dis- 
played on the automobile constituted a prima facie presumption that  the 
owner parked the automobile. 

I n  C i t y  of St. Lou i s  c. Cook ,  359 Mo. 270, conviction for parking in 
violation of the ordinance was upheld, but there the ordinance provided 
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that  the presence of a vehicle i n  violation of the ordinance was prima 
fncie evidence that  the person in whose name registered had committed 
the act. The Court, however, called attention to the cases in which i t  was 
held that  independent of such a rule of evidence the inference that  the 
owner was responsible for unlawful parking was reasonable and sufficient. 

I n  S t n t ~  1,. Morgan, 72 R.I. 101, the conviction of the defendant for 
violation of a traffic regulation on proof only that  his automobile w p  
parked illegally was upheld, the Court being evenly divided in opinion 
on the question of the sufficiency of the proof that the automobile was 
parked by or for the defendant. 

The case of 8. v. Lloyd, 233 N.C. 227, is cited in the majority opinion 
in support of the position taken. I11 that  case involving the question of 
the identity of the driver of a speeding automobile nonsuit was sustained. 
But i t  will be noted that  eridenee of the defendant's ownership of the 
automobile in that  case was coupled with eridence, offered by the State, 
that the defendant denied he was present a t  the time of the offense charged 
but was in the city of Durham. 

This precise question has never been heretofore considered by this 
Court, but it seems that  in other jurisdictions upon the same facts as here 
admitted, the courts of last resort there have found no difficulty in sus- 
taining convictions for violation of traffic regulations. I had hoped this 
C'ourt might be influenced by the same reasoning to reach the same con- 
clusion. There is ground for apprehension that the result of the decision 
in this caw on efforts to enforce traffic regulations will be unfortunate, 
not only in Raleigh but in every city and town in  the State in which 
ordinances have been adopted and enforced to cope with the problem in 
the public interest. The city has no means of avoiding this situation, 
for i t  is not endowed with power by ordinance to prescribe a rule of e ~ i -  
dence for the courts. I t  is suggested that  the remedy lies with the Gen- 
eral Assembly, but nearly a year must elapse before a new rule of evi- 
dence in such cases can be promulgated. I n  my opinion it is within the 
power of this Court to declare the legal inferences deducible from the 
facts proven as applicable to cases of this kind, in view of the nature of 
the offense, the public purpose sought, and the impracticability of obtain- 
ing better evidence. There is a rational connection between the ownership 
of an automobile for which indiridual license to operate upon the public 
streets has been granted, and the actual use of it by the owner in the 
operation and parking of that  automobile which should justify the in- 
ference deducible from that  ownership, when the automobile is shown 
unlawfully parked, that  this was caused or permitted by or for the owner. 

I t  has been said that  parking meters are silent policemen, but unfor- 
tunately they cannot testify in court, and we must depend upon circum- 
stantial evidence for the enfo~cement of these regulations. 
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The courts do not make the laws nor do they declare public policy. 
Their  decisions are based on principles of law regardles of the outcome, 
but while conforming to these principles caonsideration should be given 
any aound reason which would authorize tlie exercise of police power in 
the interest of good order and public safety. Laws are the tools the com- 
munity uses to  effectuate its ideals, and these tools should not be rendered 
ineffectual save for reasons which are sound and incont revertible. 

I n  view of the importance of the enforcement of the traffic regulations 
adopted by the City of Raleigh to prevent public mischief, whether the 
facts admitted be regarded as making out a pr ima  facie case, or permit- 
ting a reasonable inference of guilt, or as affording circumstantial evi- 
dence which should carry the case to the jury, in my opinion the Court 
should hold that  they were sufficient to warrant consideration by tlie jury, 
and, in the absence of evidence contra,  to support the verdict and judg- 
ment. My  vote is that  the judgment below should be affirmed. 

JOHXSON, .J., dissenting: The prima f u c i e  rule with which we are  
dealing is not a creature of the Legislature. I t  is of judicial origin under 
application of the scintilla doctrine, as a liniitation cn jury trial. I n  
basic theory, i t  is for  the Court to determine, rather than for the Legis- 
lature to prescribe, what does or does not constitute a p i i m a  facie case. 

The books are full of decisions of all sorts in nonsuit cases, civil and 
criminal, applying the scintilla rule as part and parcel of the doctrine of 
p r i w ~ a  facie case as designed wholly and solely by judicial handiwork, 
with no semblance of any statutory rule of evidence or fixed legislative 
presumption coming into play. 

Therefore, assuming, as seems to be concleded in the majority opinion, 
that  the formula needs change to fit the situation here presented, it seems 
to me that  the Court should do the job. 

My  vote is to affirm in accordance with the views exwessed in the dis- 
sent of C h i e f  ,Justice Derin. 
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NATIONAL SURETY CORPORATION ; YORK hIILLS, INC., AND ALL OTHER 
CREDITORS WHO DESIRE TO MAKE THEYSELYES PARTIES TO THIS ACTION, v. 
VAN B. SHARPE AXD LOUISE R. SHARPE, CO-PARTNERS, TRADING AXD 

DOING BUSINESS AS CARTHAGE WEAVING COMPANY. 

(Filed 22 August, 1952.) 

1. Appeal and  Er ror  1- 

-4s a general rule, a n  appellate court will not grant relief to a party 
who has not appealed or complained of the judgment. 

2. Courts g l2-- 
Constitutionally enacted Federal statutes take precedence over State 

laws. U. S. Constitution, Art. VI, sec. 2. 

3. Receivers § 12- 

Receivership of an insolvent is a n  act of bankruptcy which puts into 
operation 31 U.S.C.A. 191, which stipulates that debts due the United 
States shall hare priority, but does not create a lien upon the debtor's 
property in favor of the United States, and therefore does not give the 
I'nited States priority orer a bowa pde conveyance made by the debtor 
before receivership or over a prior specific lien embracing specific property 
of the debtor as  contradistinguished from a general lien covering all his 
property. 

26 u.S.C.A. 3670 and 3671 give the Vnited States a lien for taxes as  of 
the date notice of lien is filed in the office of the register of deeds of the 
county in which the property is situate, but such lien is subordinate to the 
lien of a duly registered chattel mortgage, G.S. 47-20, or real estate mort- 
gage, or judgment lien, G.S. 1-234, inc l~~ding  the special lien of a contractor 
l~erfected by judgment, G.S. 44-1, when such liens :Ire duly acquired before 
the filing of the notice of the Federal tax lien, though superior to such 
liens acquired after the filing of the notice. 

5. Receivers 9 7- 
G.S. 5.5-147 to G.S. 55-160, inclusive, are  applicable n s  near a s  may be to 

a receivership under G.S. 1-302. 

6. Receivers g 9- 

A receiver takes the property of the insolvent debtor subject to the 
mortgages, judgments and other liens esisting a t  the time of his appoint- 
ment, and upon the sale of encumbered property by the receiver free of 
such liens, the liens are  transferred to the proceeds of sale. G.S. 55-149, 
G.S. 63-154. 

7. Receivers § 12- 

Indebtedness incurred by a receiver in operating the business of a private 
concern owing no duty to the public cannot be given priority orer the 
claims of non-consenting lienholders. The distinction between such oper- 
ating espenses and costs of administration is pointed out. 
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8. Sam- 
Costs of administration may be charged against the interests of prior 

lienholders, since such expenses a re  incurred in the preservation and liqui- 
dation of the assets of the insolvent fur their benef~t, and such costs of 
administration include court costs in proceedings relating to tlre receiver- 
ship, compensation to the receiver ant1 to the receiver's attorney, G S.  
53-155, bookkeeping and clerical espense, auditing evpense, prenliunrs on 
fire insurance on property in rece i~  ership, compensation tor n atchluan. nnd 
costs of sale of property in receivership 

9. Same-- 
Indebtedness incurred by a receiver i i r  operating the bnsineas of a pri- 

vate concern owing no duty to the public is entitled to preference over the 
claims of general creditors arising before tlre receivership, and constitute 
a charge first upon income, and when that is insuficic>nt, agninst the 1)rol)- 
erty of the insolvent. 

10. Same-- 
When the receiver has funds remaining after satisfying liens antedating 

the receirership he sho~lld apply such funds upon claims in the following 
order of preference: (1) costs of adulinistration; ( 2 )  clailns of the T7. S .  
for Federal employment and social security taxes accruing during the 
operation of the business by the receiver : (3) claims of the city and county 
for property taxes assessed during tlre receivership, G.S. 55-160; 10.7-340: 
105-376 ; 105-412 ; ( 4 )  claim of the State for contributions under the State 
Employm~nt Law, G.S. 96-10 ( c ) ,  arising during receivership: ( . 5 )  claims 
for labor. ~naterials and services incurred in the operation of the bnsiness 
by the receiver; ( 6 )  general unsecured claims. 

1 1. Receivers Ij 12d- 
The rn i ted  States filed claim against the receiver for cln~ungeh for 

breach of contract by receiver in failing to deliver goods in nccord:~ncc 
with contract executed with the receiver in the operation of tlre business. 
The claim was challenged, hut the other claimants f,liled to demand jury 
trial on their esceptions. G.S. 5.5-1.73. Hcltl: I t  W I S  incvnibent on tht. 
United States to establish its claim before the judge in conformity with 
tlre practice where jury trial is waived, and when it  present!: no eritlence 
thereon it  fails to establish the claim in fact, and the order of the judge 
allowing same withont evidence and finding by the court thereon iq in- 
effective. 

12. Receivers Ij 12c- 
Preferences are  not favored ant1 can only arise by reason of sonle definite 

statutory provision or some fixed principle of conmoil law. 

.4n item of operating expense, evm though it is incorr~t l  by the receiver 
in conformity with an order of tlre court for the operation of tlre I)l~siness 
by the receiver, is not entitled to priority over non-consenting lienl~ol(ters 
who were given no notice. 

14. Sam- 
G.S. 5.7138 gives priority to laborers for wages dut. for work performed 

(luring the period ot the two ~uonths prior to the date proceedings in in- 
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solvency were instituted, and does not apply to wages during the period 
the business is operated by the receiver. 

15. S a m e  
The contract price for repairing nrachinery of the concern on a single 

occasion is not a claim for "wages" within the purview of G.S. 55-13, and 
cannot be entitled to preference under that statute regardless of whether 
the contract was executed prior to, or subsequent to the operation of the 
business by the receiver. 

16. Same- 
A judgment rendered in favor of a claimant after the appointment of a 

receiver for the debtor cannot create a lien against the debtor's property 
because such property is vested in the receirer at the time of the rendition 
of the judgment. 

17. S a m e  
Indebtedness incurred by a receiver in operating the business of a pri- 

vate concern owing no duty to the public has priority over the claim of a 
lienholder when such lienholder espressly or impliedly consents to such 
operations by the receiver. 

The courts will not direct a receirer as to the distribution of a fund 
before the receiver has such fund in hand. 

LIPPEALS by the plaintiff, York Mills, Inc., and eleven intervening judg- 
ment creditors, namely, American Woolen Company, Artistic Weaving 
Company, Cutter's Exchange, House-Hasson Hardware Company, Master 
Manufacturing Company, Patent  Button Company, Smith-Courtney 
Company, D. W. Vaughn, W. Ames & Company, John Wood, and F. F. 
Weishaar, from Moore, J., at  November Term, 1951, of MOORE. 

Receivership proceeding heard by the presiding judge on exceptions to 
the report of the receiver passing upon the validity and priority of claims 
against an  insolvent private manufacturing concern, and recommending 
the order of distribution of the available assets among thr creditors of 
the concern. 

This cause has been before us on four other occasions. S u r e t y  Corp. c. 
Sharpe, 233 N.C. 644, 65 S.E. 2d 137; 233 N.C. 642, 65 S.E. 2d 138;  
233 N.C. 83, 62 S.E. 2d 501; 232 N.C. 98,59 S.E. 2d 593. 

The controlling facts appear in the numbered paragraphs set forth 
below. The monetary items mentioned in these paragraphs and the ensu- 
ing opinion are approximate. 

1. Before the day named in  the next paragraph, the defendants Van B. 
Sharpe and Louise R. Sharpe, as partners, conducted a private manufac- 
turing business a t  Carthage in Moore County, North Carolina, under the 
firm name of Carthage Weaving Company. Such firm name is hereafter 
used to signify the partnership. 
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2. On 20 July, 1949, an order was entered in this cause appointing a 
receiver to take charge of the affairs and property of the Carthage Weav- 
ing Company. The order was made with the consent of the defendants 
upon the verified application of the original plaintiff, National Surety 
Corporation, alleging the insolvency of the partnership and "all the 
members composing the same." 

3. At all the times herein mentioned, the defendants, either as partners 
or as individuals, owned the property enumerated in this paragraph. The 
Carthage Weaving Company had two pieces of realty lying in Moore 
County. One was a factory in Carthage, and the other was a farm at 
Pinebluff. The partnership also held personal property situated in 
Moore County. The defendants, as individuals, possessed ,an apartment 
house and a dwelling, both of which were situated in Moore County. The 
apartment house was in Carthage, and the dwelling was in Pinehurst. 
The dwelling was covered by a deed of trust, which was made and regis- 
tered on 27 April, 1946, and which rested a paramount title to the dwell- 
ing in W. A. Leland McKeithen, as substitute trustee, to secure the pay- 
ment of a debt owed by the defendants as individuals to the Pilot Life 
Insurance Company. 

4. At the time of the appointment of the receiver, the Carthage Weav- 
ing Company was indebted to numerous creditors in various sums on 
sundry obligations, which arose before the receivership and were as fol- 
lows: ( a )  $2,000.00 due W. R. Makepeace; (b)  $2,350.00 due 0. B. 
Taylor; (c) $30,148.00 due the United States for income taxes; (d )  
$30,132.20 due thirty-one judgment creditors on thirty-one judgments; 
and (e) $87,646.54 due forty-eight general creditors on forty-eight un- 
secured accounts. All of these debts were still unpaid when this cause 
was heard by Judge Moore at  the November Term, 1951, of the Superior 
Court of Moore County. None of them represented tralaries or wages due 
employees for work done for the Carthage Weaving Company. 

5. The debts of the Carthage Wearing Company to W. R. Makepeace 
and 0. B. Taylor were for the purchase. prices of specific pieces of ma- 
chinery, and were secured by duly registered puwhase money chattel 
mortgages covering such machinery. 

6. The thirty-one judgments mentioned in paragraph 4 were rendered 
and docketed at  various times between 24 January, 1947, and 8 October, 
1948, and each of them constituted a lien as of the day of its docketing on 
all the real property owned by the defendants, either as partners or as 
individuals, in Moore County. The judgment creditors referred to in 
paragraph 4 included the appellants American Woolen Company, Artistic 
Weaving Company, Cutter's Exchange, House-Has,3on Hardware Com- 
pany, Master Manufacturing Company, Patent Button Company, Smith- 
Courtney Company, D. W. Vaughn, W. Ames & Company, John Wood, 
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and F. F. Weishaar, whose judgments accounted for $16,020.84 of all 
the judgment debts of the Carthage Weaving Company. For  convenience 
of expression, these eleven appellants are hereafter called the appealing 
judgment creditors. 

7. The general creditors mentioned in paragraph 4 embraced the plain- 
tiff York Mills, Inc., which held an  unsecured account totaling $8,166.56 
against the Carthage Weaving Company for materials delivered by it to 
the partnership just before the appointment of the receiver. During the 
receivership, to wit, on 18 May, 1950, York Mills, Inc., obtained judg- 
ment on this account against Van B. Sharpe and Louise R. Sharpe in an 
independent action. This judgment was forthwith docketed in  the office 
of the clerk of the Superior Court of Moore County. The record does not 
indicate that  P o r k  Mills, Inc., was authorized by any order of court to 
prosecute the independent action, or that  the receirer had any knowledge 
of its pendency. 

8. At  the time of the appointment of the receiver, the defendants, as 
individuals, were indebted to six judgment creditors, to wit, Bonitz Insu- 
lating Company, Carthage Hardware Company, J. L. Currie Company, 
J. W. McLeod, Pinehurst Warehouse, Inc., and Sanford Sash & Blind 
Company, in sums aggregating $2,588.49 upon six separate judgments, 
which were rendered and docketed on various dates between 6 March, 
1946, and 6 Koveinber, 1947, and coiistituted contractors' liens upon the 
apartment house a t  Carthage. F o r  convenience of narration, these six 
judgment creditors are hereafter designated as the six contractors. 

9. The receiver continued and carried on the business of the Carthage 
Weaving Company as a private manufacturing concern from 20 July,  
1949, until 30 September, 1950. This contiuued operation of the business 
was sanctioned by the origi~lal  order of 20 July,  1949, and subsequent 
orders entered in this cause on 14 ,January, 1950, and 29 July,  1950. 
The last of these three orders was made ('upon motion of York Mills, 
Inc.," which had theretofore intervened in the cause as a plaintiff and 
acquiesced in the continued operation of the business by the receiver. I t  
appears by implication that  a substantial part  of the unpaid operating 
expenses hereinafter referred to were incurred by the receiver after the 
entry of the order of 29 July,  1950. I t  expressly appears, however, that 
( I  the judgment creditors existing prior to receivership . . . had no notice 

of the receivership proceedings" until the September Term, 1950, of the 
Superior Court of Moore County, when the "A\merican Woolen Company, 
J. L. Currie Company, and numerous other creditors . . ., both secured 
and unsecured," appeared before the presiding judge and moved for an  
order in the cause "directing the receiver to cease all further operations 
of the business" and to distribute all available assets among the creditors 
according to their respective rights. 
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10. Certain expenses incurred by the receiver betwt.en 20 July, 1949, 
and 30 September, 1950, for the operation of the business of the Carthage 
Weaving Company remained unpaid when this cause was heard before 
Judge Moore at  the November Term, 1951, of the Superior Court of 
Moore County. These unpaid operating expenses were as follows: ( a )  
$6,855.22 due various regular employees for salaries and wages for work 
done for the receiver; and (b)  $15,759.50 due twentyfour independent 
business concerns for materials or services furnished the receiver. These 
independent business concerns included the claimant, Gouger Electric 
Company, which rendered services worth $782.94 to the receiver in re- 
pairing undesignated machinery in the factory at (Parthage, and the 
claimant, Esso Standard Oil Company, which delivered materials worth 
$1,173.46 to the receiver. The transaction between ihe Esso Standard 
Oil Company and the receiver was expressly authorized in advance by an 
order in this cause. 

11. Certain taxes accrued against the Carthage Weaving Company 
during the receivership and were unpaid when this c,puse was heard by 
Judge Moore at  the Norember Term, 1951, of the ;Superior Court of 
Moore County. These taxes were as follows: ( a )  $3,089.46 due Moore 
County for county taxes on the real and personal property of the partner- 
ship; (b )  $4,309.11 due the Town of Carthage for municipal taxes on 
the factory and personal property of the partnership; (c) $5.86 due the 
Town of Pinebluff on the farm of the partnership; (d )  $4,633.31 due 
the United States for Federal employment and social security taxes; and 
(e) $1.509.80 due North Carolina for contributions under the State , , 

Employment Security Law. 
12. When the motion of the American Woolen Company and other 

creditors was heard at  the September Term, 1950, of the Superior Court 
of Moore County, the court found that the operation of the business of 
the Carthage Weaving Company by the receiver was resulting in a con- 
tinuing loss. For this reason, the court directed the receiver to cease 
operating the business at  midnight on 30 September, 1950; to give notice 
to the creditors of the Carthage Weaving Company to present their claims 
to him by 23 October, 1950, on pain of being barred from participation 
in the distribution of the assets available for application to the debts of 
the insolvent partnership; to cause the homestead and personal property 
exemptions allowed the defendants by law to be allotted to them out of 
their property; to sell free from all liens all the remaining real and per- 
sonal property owned by the defendants, either as partners or as indi- 
viduals, except the equity of redemption in the dwelling at  Pinehurst; 
and to report to the court his decision as to how the proceeds of the sale 
should bedistributed among the creditors. The equity of redemption in 
the dwelling at Pinehurst was exempted from sale by the receiver because 
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the paramount deed of trust embracing the dwelling was in process of 
being foreclosed by W. ,I. Leland McKeithen, the substitute trustee, who 
was directed by an order in this cause to pay over to the receiver on the 
completion of foreclosure any surplus left in his hands after payment of 
the debt due the Pilot Life Insurance Company and the costs and fees 
incident to foreclosure. The foreclosure of the deed of trust on the dwell- 
ing at Pinehurat had not been consummated when this cause was heard by 
Judge Moore a t  the November Term, 1951, of the Superior Court of 
Moore County. 

13. The receiver obeyed all the directions given him by the court as 
set forth in the preceding paragraph. I n  so doing, he employed a watch- 
man a t  wages totaling $1,404.26 to guard the property in his charge until 
he could effect its satisfactory sale, and the obligation thus incurred 
remained unpaid when this cause was heard by Judge Moore a t  the 
November Term, 1951, of the Superior Court of Moore County. 

14. ('laims were filed with the receiver for all the debts and taxes 
referred to in paragraphs 4, 8, 10, and 11. The claimants disagreed 
respecting the relative priorities of some of these claims, but they did not 
dispute the validity of any of them. I n  fact, the only claim presented 
to the receiver whose validity was challenged was a claim not hitherto 
mentioned filed by the United States for damages for supposed breaches 
of contracts allegedly made by the receiver with governmental agencies. 
The record indicates that  this controve~tecl claim was based on the follow- 
ing theory: That  the receiver made several binding contracts to manu- 
facture goods for governmental agencies; that the receiver closed the 
factory in obedience to the order of court before all the goods were deliv- 
ered; that  the act of the receiver in closing the factory under these cir- 
cumstances breached the contracts with the governmental agencies, and 
caused the United States to suffer damages; and that  such damages con- 
stituted a valid claim of high priority against the assets available for the 
payment of the obligations of the Carthage Weaving Company. 

15. ,\fter causing homestead and personal property exemptions to be 
assigned to the defendants out of their property and selling the remaining 
property owned by them, either as partners or as individuals, other than 
the equity of redemption in the dwelling a t  Pinehurst, the receiver had 
$85,155.68 in his hands for application to the costs and expenses of the 
receivership and for distribution among the claimants. This sum was 
the total of these items: ( a )  $17,355.65, the unexpended portion of the 
sale price of the personal property of the partnership; (b)  $55,000.00, 
the sale price of the factory a t  Carthage ; (c)  $5,300.00, the sale price of 
the farm a t  Pinebluff; and (d )  $7,500.00, the sale price of the apartment 
house a t  Carthage. The unexpended portion of the sale price of the per- 
sonal property included $12,000.00 derived from the sale of the machinery 
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mortgaged to W. R. Makepeace, and $795.00 derived from the sale of the 
machinery mortgaged to 0. B. Taylor. Under the orders of the court, 
all property was sold free of liens, and liens were transferred from the 
property to the proceeds of its sale. 

16. The receiver passed on the validity and priority of all claims, and 
made report thereon to the court. The United States and certain other 
claimants noted various exceptions to the report of the receiver. The 
portions of the report necessary to an understanding of the questions 
arising on the appeal are hereinafter referred to in paragraph 19 of this 
statement of facts. 

17. This cause was heard on the report of the receiver and the excep- 
tions to it at the November Term, 1951, of the Superior Court of Moore 
County. At that time, Judge Moore, who presided, made allowances for 
the costs of administration of the recei~ership. Th~lse allowances totaled 
$8,784.78, and covered auditor's fees, clerical hire, compensation for the 
receiver, counsel fees, court costs, and insurance protecting the property 
during the receivership. 

18. Judge Moore then ruled on the exceptions to the report of the 
receiver, and embodied his rulings in an order of distribution directing 
the receiver to apply the money in his hands to the costs, debts, and taxes 
under consideration in the following order : 

First class. The operating expenses set forth in paragraph 10;  the 
Federal employment and social security taxes set out in paragraph 11; 
the contributions under the State Employment Security Law mentioned 
in paragraph 11 ; the wages of the watchman referred to in paragraph 13; 
and the costs of administration set forth in paragraph 17. 

Second class. The Federal income taxes set out in paragraph 4. 
Third class. The debt of W. R. Makepeace mentioned in paragraph 

4 ;  the sum of $i95.00 representing a part of the debt of 0. B. Taylor 
referred to in paragraph 4 ;  the six contractors' lilsns set forth in para- 
graph 8 ; and the property taxes of Moore County, the Town of Carthage, 
and the Town of Pinebluff set out in paragraph 11. 

Fourth class. The claim of the United States for damages totaling 
$176,790.55 for supposed breaches of contracts allegedly made by the 
receiver with governmental agencies as stated in paragraph 14. 

Fifth class. The sum of $1,555.00 representing a part of the debt of 
0. 13. Taylor, the thirty-one judgments, and the forty-eight unsecured 
accounts referred to in paragraph 4. 

The order of distribution provided for preferences within the third 
class by directing that the claims of Makepeace and Taylor "be paid from 
the amounts derived from the sale of the personal .property on which the 
mortgages were given" and that the six contractors' liens "against the 
apartment house . . . be paid out of the proceedls of the sale of such 
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apartment house." I t  refrained from passing on the relative priorities 
as among themselves of the claims in the fifth class on the ground that the 
claims of the other classes would "more than exhaust the amount in the 
hands of the receiver." 

19. The order of distribution rejected several rulings of the receiver, 
including a ruling that the thirty-one judgment creditors mentioned in 
paragraph 4 had liens on the proceeds of the sales of the realty and by 
reason thereof occupied a preferred status, which entitled them to have 
their judgments paid ahead of a substantial portion of all the other 
claims. I n  addition, the order of distribution drastically changed the 
ruling of the receirer relating to the claim of the United States for dam- 
ages for supposed breaches of contracts allegedly made by the receiver 
with governmental agencies. When this claim was originally filed with 
the receiver, i t  totaled $88,550.72. The receiver approved the claim for 
that amount, but adjudged i t  to be unpreferred in nature. The United 
States and certain other claimants excepted to this ruling of the receiver 
on divergent grounds. The United States asserted that the receiver erred 
in refusing to accord its claim high priority while the other claimants 
challenged the validity of the claim in its entirety. The other claimants 
did not demand a jury trial on their exceptions. When the report of the 
receiver was heard in the Superior Court, the presiding judge permitted 
the United States to amend its claim for damages by increasing its 
amount to $176,790.55, and thereupon adjudged in his order of distribu- 
tion that the United States had a valid preferred claim on this score for 
that sum. The judge made this adjudication without hearing any evi- 
dence relating to the claim and without making any findings of fact to 
support this conclusion. 

20. The York Mills and the eleven appealing judgment creditors ex- 
cepted to the order of distribution and appealed, assigning errors. 

John M. Spraft  and 0. S.  Steele for the plaintiff, York  Mills, Inc., 
appellant. 

W .  D. Subiston, Jr., for the claimant, American Woolen Company, 
appellant. 

Johnson c6 Johnson and W .  D. Sabiston, Jr., for the claimants, Artistic 
Weaving Company, Cutter's Exchange, House-Hasson Hardware Com- 
pany, Master Manufacturing Company, Patent Button Company, Smith- 
Courtney Company, D. W .  Vaughn, W .  dmes & Company, John Wood, 
and F. F. Weishaar, appellants. 

Mclrieifhen & McConnell f0.r the claimanf, Esso Standard Oil Com- 
pany, appellee. 
H'. Clement Barrett for the claimants, Gouger Electric Company and 

the employe~s of the receiver, appellees. 
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ERVIN, J. The order of distribution consigns the claims of the York 
Mills and the eleven appealing judgment creditors to 1:he lowest category. 
The assignments of error assert that  the claims of these parties are of 
high dignity; that  as such they are entitled to preference in the distribu- 
tion of the assets in the hands of the receiver over iwarly all the claims 
assigned to the preceding classes of priority; and that in consequence the 
court erred to  the prejudice of the appellants in relegating their claims 
to positions inferior to such other claims. I n  additilxl, the assignments 
of error declare that  there is neither a factual nor a legal basis for the 
claim of the United States for damages for the supposed breaches of 
contracts allegedly made by the receirer with governmental agencies. 

Lt is plain, therefore, that  this appeal uecessitates a review of virtually 
all of the provisions of the order of distribution. I n  performing this 
judicial task, however, we will not give the twenty non-appealing judg- 
ment creditors mentioned in paragraph 4 of the statement of facts any 
greater relief than that afforded them in the court below even if we con- 
clude that  the presiding judge committed error in putting then1 in the 
lowest category of creditors. The non-appealing judgment creditors have 
acquiesced in the order of distribution. As a general rule, an  appellate 
court will not grant  relief to a party who has not appealed or complained 
of the judgment. Van Dyke 1 . .  I n s ~ r r o i ~ c r  Co., 173 N.11. T O O ,  91 S.E. 600; 
5 C.J.S., Appeal and Error ,  section 1835. 

The first question presented by the assignments of error involves these 
subsidiary inquiries : 

1. What  were the relative rights of the creditors whose claims antedate 
the receivership a t  the time of the appointment of the receiver? 

2. To what extent, if any, have those rights been changed or impaired 
by events occurring during the receivership? 

I n  determining the relative rights of the pre-existing creditors against 
the defendants and their property a t  the time of the appointment of the 
receiver, recourse must be had to relevant Federal statutes and State 
laws. Since constitutionally enacted Federal statutes take precedence 
over State laws under the supremacy clause of the Constitution of the 
ITnited States, we will first refer to the pertinent Federal ~ ta tu tes .  Art. 
VI, Sec. 2. U. S. Const. 

These statutes and the decisions interpreting them are set forth in the 
numbered paragraphs which follow. 

1. The statute codified as 31  C.S.C.,L section 191, which had its genesis 
in the Act of Congress of 3 March, 1797, stipulates that  "whenever any  
person indebted to  the ITnited States is insolvent, or whenever the estate 
of any deceased debtor, in the hands of the executors or administrators, 
is insufficient to pay all the debts due from the deceased, the debts due the 
ITnited States shall be first satisfied; and the priority established shall 
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extend as well to cases in which a debtor, not having sufficient property 
to pay all his debts, makes a roluntary assignment thereof, or in which 
the estate and effects of an absconding, concealed, or absent debtor are 
attached by process of law, as to cases in which an act of bankruptcy is 
committed." 

2. Whenever an  insolvent is indebted to the Vnited States and a re- 
ceiver is put in charge of his property, 31  U.S.C.A. section 191 comes into 
play, and the debts due to the United Stiltes must be first satisfied. Illinois 
e x  rel. Gordon c. Campbell,  329 U.S. 362, 67 S. Ct. 340, 91 L. Ed.  348; 
Rramwell 1.. United States  F idc l i f y  & G.  Co., 269 U.S. 483, 46 S. Ct. 176, 
70 L. Ed. 368; United States 1 % .  Oklahoma, 261 C.S. 253, 43 S. Ct. 295, 
67 I,. Ed.  638; Leggett v. C o l l ~ g e ,  234 N.C. 595, 68 S.E. 2d 263; Bishop 
I * .  Black,  233 N.C. 333, 64 S.E. 2d 167. This is t rue because putting a 
receirer in charge of an  insolvent debtor's property constitutes an act of 
bankruptcy. I1 U.S.C.A. section 21 ( a )  ( 5 ) ;  Illinois es. r ~ l .  Gordon I * .  

Campbell,  supra;  Manufcrctuwrs' Finonce Co. I - .  XcKe?y, 294 IT.S. 442, 
55 S. Ct. 444, 79 L. Ed.  982. 

3. Section 191 of Title 31 of the United States Code Annotated does 
not create a lien upon the insolvent debtor's property in favor of the 
Tnited States, but merely confers upon the r n i t c d  States a right of 
priority in payment out of the p130perty in the hands of the receiver. 
Bram/rel l  r .  Cnited States  Fidelity d G. C'o., aupra; 17nifed S f a f e s  1.. 

Oklahoma, aupru; Reasfon c .  Formers' B a n k  o f  Uelaware, 12 Pet .  102, 
9 L. Ed.  1017; I 'nifed States 1.. Fisher, 2 Cranch 358, 2 L. Ed.  304. The 
priority of the United States arises upon the appointment of the receiver.. 
Illinois e r  rel. G o d o n  v. Campbell,  supra;  Leggptt o. College, supra; 
Bishop 1 . .  Black,  aupru. a consequence, 31 U.S.C.A. section 191 does 
not give the United States priority over a Fona fide conveyance made by 
the debtor before the receivership, or over a prior specific lien embracing 
specific property of the debtor as contradistinguished from a general lien 
covering all his property. Illinois e z  rel. G o d o n  T .  C'umpbell, supra;  
Beasfon r .  Farmers' B a n k  of Delazoare, supra; Bren t  2). B a n k  o f  Il'ash- 
ington, 10 Pet. 596, 9 L. Ed.  547; Field I . .  C n i f e d  States ,  9 Pet .  182, 
9 L. Ed. 94;  Conard v. i l f l a n t i c  Ins .  Co. of Xezo 1-ork, 1 Pet.  386, 7 L. Ed. 
189;  Thelusson v. S m i t h ,  2 Wheat. 396, 4 L. Ed. 271; 75 C.J.S., Receiv- 
ers, section 284. 

4. Taxes due the United States constitute debts within the provision of 
31 U.S.C.A. section 191 that debts due the ITnited States shall be first 
satisfied in  case of a debtor's iiisolrcncy. Massochusefts c. United States ,  
333 U.S. 611, 68 S. Ct. 747, 92 I,. Ed.  968; Tllinois PT rel. Gordon v. 
V n i f e d  R f a t ~ s ,  328 U.S. 8, 66 S. Ct. 841, 90 L. Ed.  1049; United States 
1.. T ~ y a s .  314 1T.S. 480, 62 S. Ct. 350, 86 L. Ed. 356; fitripe 2.. r n i t e d  
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S ta tes ,  269 U.S. 503, 46 S. Ct. 182, 70 L. Ed. 379 ; Pr ice  v. L'nited S ta tes ,  
269 U.S. 492,46 S. Ct. 180, 70 L. Ed. 373. 

5. The statutes now embodied in Sections 3670 and 3671 of Title 26 of 
the United States Code Ilnnotated, which constitute a revision of the 
Act of Congress of 13 July, 1866, give the United States a lien for taxes 
due it. Section 3670 provides that if any person liable to pay a tax to 
the United States neglects or refuses to pay such tas  after demand, the 
amount (including any interest, penalty, additional amount, or addition 
to such tax, together with any costs that may accrue in addition thereto) 
shall be a lien in favor of the United States upon all property and rights 
of property, whether real or personal, belonging to such person. Under 
Section 3671, the lien for Federal taxes arises at  thl: time the assessment 
list is received by the collector of internal revenue unless another date is 
specifically fixed by law, and continues until liability for the tax is satis- 
fied or becomes unenforceable by reason of lapse of time. 

6. Under these statutes, unrecorded Federal tax liens are accorded 
priority over all persons except those given protection by the subsequently 
enacted statute mentioned in the next paragraph. 17nited S ta tes  1%. 

S e c u r i t y  T r u s t  & Sav. B a n k ,  340 U.S. 47, 71 S. Ct. 111, 95 L. Ed. 53; 
I 'nited S ta tes  v. S n y d e r ,  149 U.S. 210, 13 S. Ct. 8-16, 37 L. Ed. 705; 
U n i t e d  S ta tes  v. Barndol lar  & Crosbie ,  166 F. 2d 593; Uni ted  S ta tes  1.. 

Sumpse l l ,  153 F. 2d 731; i1lacKenzie 1 1 .  L'nited S ta tes ,  109 F.  2d 540; 
U n i t e d  S ta tes  v. Fisher ,  93 F.  Supp. 73; TJnited S ta tes  v. Caldzuell, 74 
F. Supp. 114; 1-nited S t a f e s  v. Record Pub. Po., 60 F. Supp. 194; Fili- 
powicz v. Rothensies ,  43 F. Supp. 619. 

7. Section 3672 of Title 26 of the United States Code Annotated, which 
is a re-enactment and extension of an Act of Congn?ss of 4 March, 1913, 
specifies that the Federal tax lien created by Sections 3670 and 3671 
"shall not be ~ a l i d  as against any mortgagee, pledgee, purchaser, or judg- 
ment creditor until notice thereof has been filed by the collector (1)  in 
the office in which the filing of such notice is authorized by the law of the 
State or Territory in which the property subject to the lien is situated, 
whenever the State or Territory has by law authorized the filing of such 
notice in an office within the State or Territory; or ( 2) in the office of the 
clerk of the United States district court for the judicial district in which 
the property subject to the lien is situated, whenever the State or Terri- 
tory has not by law authorized the filing of such notice in an office within 
the State or Territory." North Carolina has provided by statute that 
"notices of liens for internal revenue taxes payable to the United States 
. . . may be filed in the office of the register of deeds of the county . . . 
within which the property subject to such lien is situated." G.S. 44-65. 

S. Under Section 3672 of Title 26 of the United States Code Annotated, 
the date of the filing of the notice of a Federal t,sx lien controls in a 
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controversy respecting priority as between the United States and a judg- 
ment lien creditor, a mortgagee, a pledgee, or a purchaser. Board of 
Sup'rs of La. State liniversity v. Hart ,  210 La. 78, 26 So. 2d 361, 174 
A.L.R. 1366; Tildesley Coal Co. v. American Fuel Corporation, 130 
W .  Va. 720, 45 S.E. 2d 750. As a consequence, a Federal tax lien is 
inferior to either a chattel mortgage or a real estate mortgage recorded 
prior to the filing of the notice of the tax lien. [Jnited States v. Sampsell, 
supra; United States v. Beaver R u n  Coal Co., 99 F. 2d 610; Miners' Sav. 
Bank of Piftston, Pa., v. Joyce, 97 F. 2d 973; Ormsbee v. United States, 
23 F. 2d 926; I n  re Fahnestock Mfg.  Co., 7 F. 2d 777; Sherzoo.od v. 
l'nifed States, 5 F. 2d 991 ; Banlc of America ATat. Trust  & Sav. Asso. v. 
United States, 84 F. Supp. 387; I n  re F. MacKinnon Mfg.  Co., 24 F. 
2d 156. A Federal tax lien is likewise subordinate to the lien of a 
judgment docketed before the filing of the notice of the tax lien. I n  re 
Yorthwest  Wood Products Po., 168 F. 2d 639; United States 11. S a m p  
sell, supra; Claude D. Reese, Inc., v. linited States, 75 F. 2d 9 ;  United 
States v. Record Pub. C4., supra; linited States v. Spreckels, 50 F. Supp. 
789; Dannanberg v. L. Leopold R. Co., 188 Misc. 250, 65 N.Y.S. 2d 549; 
Manufacturers' Trust  Co. v. Sobel, 175 Misc. 1067, 26 N.Y.S. 2d 145; 
I n  re Asforia Boulevard, 171 Misc. 1018, 13 N.Y.S. 2d 433. The con- 
verse of these propositions is true. Federal tax liens take precedence over 
all mortgages and judgment liens acquired after the filing of the notice of 
the tax liens. United States v. Security Trust  & Sav. Bank,  supra; Mac- 
Kenzie v. United States, supra; Miller v. Bank of America, N .  T.  & S .  A., 
166 F. 2d 415; Bank of America Nat .  Trust  & Sav. Ass'n v. United 
States, 73 F. Supp. 303; United S t a t a  v. Record Pub. Co., supra; United 
States o. Spreckels, supra; I n  re Bowen, 48 F. Supp. 67; Industrial 
Com'r of N .  Y .  v. Stambler, 196 Misc. 1022, 95 N.Y.S. 2d 70. Under 
Section 3672 of Title 26 of the United States Code Annotated, Federal 
taxes assessed after the docketing of a judgment lien or the recording of 
a mortgage are junior to the claim of the judgment creditor or the mort- 
gagee. Ferris v. Chic-Mint G u m  Co., 14 Del. Ch. 232, 124 A. 577. 

9. I n  enacting the provision of 26 U.S.C.A. section 3672 that a lien for 
unpaid United States taxes is not valid against a mortgagee, pledgee, 
purchaser, or judgment creditor until notice of the lien is filed by the 
collector of internal revenue, Congress impliedly amended pro tanto the 
provision of 31 U.S.C.A. section 191 giving debts due the United Statea 
priority over other debts in the distribution of the assets of an insolvent 
debtor among his creditors. 59 C.J., Statutes, section 434. I n  conse- 
quence, the United States does not have priority in the distribution of 
the assets of an insolvent debtor for unpaid Federal taxes over docketed 
judgment liens or recorded mortgages antedating the filing of notice of 
the lien of such taxes. Ferris v. Chic-Mint Gwm Po., supra; I n  re Deck- 
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er's E s t a t e ,  355 Pa .  331, 49 *\. 2d 714; I u  re X e y e r ' s  Es ta t e ,  159 Pa .  
Super. 296, 48 A. 2d 210. 

The State laws gerniane to this aspect of the litigation arc su~i~i i~ar ize t l  
in the numbered paragraphs set forth below. 

1. When a creditor takes a chattel rnortgage from his debtor as security 
for tlie payment of his debt and causes the mortgage to be registered in 
the county where the debtor resides or in tlie county where the personal 
property is situated in case tlie debtor resitles out of tlie Stale, he acquirrb 
property rights in the personal property covered by 11is mortgage. G.S. 
47-20; Odom 1 % .  C'ltrrh., 146 S.('. 544, 60 S.E. 513. 'r11cw right3 e n t i t l ~  
the creditor to sell the mortgaged property for tlie ,atisfactio~i of his 
debt, and are tantamount to a specific lien on speciclc property nithi11 
the purview of the decisiolis i n t e r p r ~ t i ~ l g  31 L7.S.('..\. w c t i o ~ ~  191. S o r t h  
R i o e r  C o d  iE IIThnrf C'o. r .  J1cVrillitrrns H1.o~. Int  ., 32  E'. 2(1 355  ; Btoil, 
of TVrungell 1 , .  Alnsktr ds ia f ic  Lliniber X r l l s ,  84 F .  Supj). 1. 

2. When a creditor obtaiiis a judgi~lent ant1 causes t to be clockr.ted 
the judgment docket of the Superior ("ourt in ally coul~ty, the jutlgntent 
beconies a general lien "on the real property in the. county xlicrc thr yalllc. 
is docketed of every person against who111 . . . such j u d g i ~ ~ e i ~ t  i.; ren- 
dered, and ~vhich he has a t  the time of the docketing t l~rreof in the county 
in which such real property is situated, or which he acquires at any t i ~ c  
thereafter, for ten years from the date of the rendition of tlir judgmeilt." 
G.S. 1-234; Mchtos l i  : North ( 'arolii~a I'ractice and Proci~lurc  ill Civil 
Cases, section 666. 

3. (2.8. 44-1 gives a contractor an inchoate lie11 u1)oil a 1)uiltling a i d  
the lot oil which i t  is situated for work done and niaterials fnriiishecl l)y 
him in constructing, improving, or repairiiig huch buildiiig pursua~it  to n 
contract with the owner. . lssci~~crn cr S w ~ t ~ t ! j  1 . .  B U S U  ; q / t f ,  284 z.('. 347, 
67 S.E.  2d 390. When the contractor perfects such incllo=& in coiil- 
pliaiice with the requirements of ,\rticle 9 of Chaptei- -14 of the General 
Statutes, the resulting judgnlent creatcl.; this twofold lien: ( 1 )  A special 
lie11 on the building and the lot upoil nliicll i t  is situated; and (2 )  a 
general lien on the other real property of the owner in the county w1iei.c 
the judgment is docketed. Under tlie colitrolling statute, the property 
subject to tlie special lien, i . r . .  tlie buildiiig and tlie lot on which it ib 
situated, must be sold for the satisfaction of the j u d p e n t  before resort 
call be had to tlie other property of the owner. G.S. 44-46; P i p e  & Foun- 
d ry  Co. u.  H o ~ d n n d ,  11 1 S.C.  615, 16  S.E. 539 ; V ( a l l i / ( u ~ ~  I . .  Il'illitr~t~,. 
lo!) N.C. 252. 13  S.E. 764. 

4. Where several judgments have been docketed agamst the same debtor 
su1)sequeat to his acquisition of real property, the lien(, of such judgiiients 
take rank or priority with reference to such properi,y according to the 
tlatrq when Q I I C ~ I  j ~ ~ t l g ~ ~ ~ e i i t . ;  were I-espeetively docketed. Hard ic~cr~e  ('0. 
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c. Jones, 222 N.C. 530, 23 S.E. 2d 883 ; McIntosh : North Carolina Prac- 
tice and Procedure in Civil Cases, section 667. 

The record is soniewhat lacking in clarity on the present phase of the 
controversy. Nel-ertheless, it  does justify the inference that the Collector 
of Internal  Revenue for the District of Kor th  Carolina received an  assess- 
ment list covering the income taxes due tlie rn i t ed  States prior to the 
appointment of the receiver, and that ill consequence the r i i i ted State.; 
acquired a lien for such taxes under the provisions of Sections 3670 antl 
3671 of Title 26 of the United States Code Annotated before that  event 
occurred. There is nothing in the record, however, indicating that  notice 
of the lien for Federal income taxes was filed in the office of the Register 
of Deeds of Moore C'ounty a t  any time before the recording of the chattel 
mortgages and the docketing of the judgments nientionetl in paragraphs 
4, 5, G and 8 of the statement of facts. 

These things being true, we conclude that  the pre-existing creditors had 
the following rights against the defendants and their property a t  the 
time of the appointment of the receiver : 

I. W. R. Makepeace and 0. B. Taylor had property rights tantamount 
to specific liens on the personal property covered by their respective 
chattel mortgages. 

2. The six contractors named in  paragraph S of the statement of facts 
had special liens on the apartment house a t  Carthage and general liens on 
the factory in Carthage and the farm a t  Pinebluff; and the judgment 
creditors mentioned in  paragraphs 4 antl 5 of the statement of facts held 
general liens on the apartment house, factory, and farm. The judgment 
liens, whether general or special, had priority as among themselres ac- 
cording to the order of the docketing of their underlying judgments. 

3. The United States held a Federal tax lien for the unpaid income 
taxes on all the real and personal property of the defendants, but such 
tax lien was subordinate to the two chattel mortgages and the special and 
general liens of all the judgment creditors. 

4. The general creditors mentioned in paragraphs 4 and 7 of the statt- 
ment of facts had no liens of any character. They merely held unsecured 
claims against tlie defendants. 

This brings us to the subsidiary inquiry whether the rights of the pre- 
existing creditors have been changed or impaired by the events occurring 
during the receivership. 

I t  seems advisable to emphasize a t  this juncture that  the Carthage 
Weaving Company is a private industrial concern having no duty to 
perform a service of a public nature, and that the money available for 
distribution represents the corpus of property, which was owned by the 
defendants, either as partners or as individuals, when the various claims 
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antedating the receivership accrued, and which has been sold by the re- 
ceiver by permission of court free from liens. 

The receiver was appointed under the provisions of the Code of Civil 
Procedure. Under G.S. 1-502, the statutes embodied in G.S. 55-147 to 
C.S. 55-160, both inclusive, are "applicable, as near as may be," to a 
receiver so appointed. 

G.S. 55-149 provides in express terms that upon the appointment of a 
receiver for an insolvent debtor, all of the real and personal property of 
the insolvent debtor forthwith vests in the receiver. I n  the very nature 
of things, the receiver takes the property of the ineolrent debtor subject 
to the mortgages, judgments, and other liens existing at  the time of his 
appointment. T7anderwal I? .  Dairy Po., 200 N.C. 314, 156 S.E. 512; 
Acceptance Corporation I ? .  Mayberry, 195 N.C. 508, 142 S.E. 767; Martin 
2.. Vanlnningham, 189 N.C. 656, 127 S.E. 695; Thompson v. Dillingham, 
183 N.C. 566,112 S.E. 321; Lasley 1 ) .  Scales, 179 N.C. 578, 103 S.E. 214; 
Roberts 1 1 .  Manufacturing Co., 169 N.C. 27, 85 L3.E. 45; Withrell v. 
Murphy,  154 N.C. 82, 69 S.E. 748; Garrison v. T'ermont Mills, 154 N.C. 
1, 69 S.E. 743; Fisher v. Bank,  132 K.C. 769,44 S.E. 601 ; Bank v. Bank,  
127 N.C. 432, 37 S.E. 461; Pellefier v. Lumber Co., 193 N.C. 596, 31 S.E. 
855, 68 Am. S. R. 837; Worth  2,. Bank,  122 N.C7. 397, 29 S.E. 775; 
Cotton Mills v. Cotton Mills, 116 N.C. 647, 21 S..E. 431. This rule is 
recognized and enforced when the court permits a receiver to sell encum- 
bered property free from liens, and transfers the liens to the proceeds of 
sale. G.S. 55-154; 75 C.J.S., Receivers, section 290. 

Liens constitute valuable property rights. This observation is trebly 
true if the debtor is insolrent. A primary purpose for the receivership of 
an insolvent private concern owing no duty to the public is the preserva- 
tion of the rights of lien creditors as they exist at the time of the appoint- 
ment of the receiver. Mlodzik z*. dckerman Oil PI?., 191 Wis. 233, 212 
N.W. 790, 54 A.L.A. 266. I t  would thwart this purpose and offend the 
first principle of economic righteousness to permit an operating receiver 
to hazard the property rights of lienholders without their consent in a 
perilous private enterprise merely because the court may entertain the 
uncertain hope that some pecuniary advantage miglit thereby be obtained 
for the general creditors or some other third persons Besides, such course 
would transgress the basic concept enshrined in Ariicle I, Section 17, of 
the State Constitution that no person can be deprived of his property 
except by his own consent or the law of the land. Eoson v. Spence, 232 
N.C. 579, 61 S.E. 2d 717. 

For these reasons, we hold that indebtedness incurred by a receiver for 
the expenses of carrying on and operating the business of an insolvent 
private concern owing no duty to the public cannot be given priority over 
the claims of non-consenting lienholders to the c o r p s  of the property. 
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This holding is sanctioned by Roberts v. Manufacturing Co., supra. 
where this Court stamped with its approval this declaration from Intey- 
national Trust  Co. v. United Coal Co., 27 Colo. 246, 60 P. 621, 83 d m .  
S. R. 59 : "In administering the affairs of an ordinary insolvent private 
business corporation, for which a receiver has been appointed, a court of 
equity has not the power to authorize the receiver to incur indebtedness 
for carrying on the business and to make the same a first and paramount 
lien upon the corpus of the property superior to that of prior lienholders 
without their consent." Moreover, our conclusion on this point is in 
accord with the overwhelming weight of authority in other jurisdictions. 
~Yicholson v. Western Loan d? Building Co., 60 F. 2d 516; American 
Engineering Po. 11. Metropolitan By-Prodzicfs Co., 280 F. 677; T h e  
Wabash, 279 F. 921; I n  re ,I. B .  (e. J.  41. C'ornell Co., 201 F.  381; Union 
Trust  Co. v. Southern Sawmills d Lumber ("o., 166 F.  193, 92 C.C.-1. 
101; International T m s t  Co. v. Decker Bros., 152 F. 78, 81 C.C.-1. 
302, 11 L.R.A. (N.S.) 152; IIanna v. S fu ie  Il'nist Co., 70 3'. 2, 16 C.C.A. 
586, 30 L.R.A. 201 ; Farmers' Loan & Trust Co. v .  Grape Creek Coal Co., 
50 F. 481, 16 L.R.-i. 603; Relknap Sac. Rank z9. Lamar Land & Canal 
Po., 28 Colo. 326, 64 P. 212; International Trust Co. c. United Coal Co., 
supra; Orr v. Dnde Developers, 138 Fla. 122, 190 So. 20; Knickerbocker 
Trust  Co. v. Green Bay Phosphate Co., 62 Fla. 519, 56 So. 699; Stevens 
v. Erening Courier, 31 Idaho 710, 175 P. 964; Cronan v. Kootenai 
County First Judicial Disf. Ct., 15 Idaho 184, 96 P. 768; Dalliba 1.. 

Winschell, 11 Idaho 364, 82 P. 107, 114 Am. S. R. 267; illountain City 
Motor Co. v. Mountain City Motor Co., 221 Ky. 579, 299 S.W. 189; 
Freeman v. Craft ,  220 Ky. 15, 294 S.W. 822; Hooper v. Central Trust  
Co., 81 Md. 559, 32 A. 505, 29 L.R.A. 262; Supreme Fuel Sales Co. 11. 

Peerless Plush N f g .  Co., 117 N. J .  Eq. 259, 175 A. 358; Lockport F d t  
('0. C ,  Vnited Ron: Board & Paper Co., 74 Pu'. J .  Eq. 686, 70 A. 980; 
Terry  v. Martin, 7 N.M. 54, 32 P. 157; Formers' Loan & Trust  Co. 
7). Bankers'& Merchnnfs' Tel .  Co., 148 N.Y. 315, 42 N.E. 707, 31 L.R.A. 
403, 51 Am. S. R. 690; Raht v. d f t r i l l ,  106 N.Y. 423, 13 N.E. 282, 60 
Am. R. 456, 20 9bb. N. C. 26; Sinopoulo I ? .  Portman, 192 Okl. 558, 137 
P. 2d 943 ; James I ? .  Lemlez, 139 Okl. 199, 281 P. 7098 ; Stacy v. McATich- 
olas, 76 Or. 167, 144 P. 96, 148 P. 67; l'nited States Investment Co. v. 
Portland, 40 Or. 523, 64 P. 644, 67 P. 194, 56 L.R.A. 627; Moore v. Lin- 
coln Park d Steamboat Co., 196 Pa. 519, 46 ,I. 857; Lane I ? .  Washington 
Hotel Co., 190 Pa. 230, 42 A. 697; Gillespie c. Blair Glass Co., 189 Pa.  
50, 41 A. 1112; Rhode Island Hospital Trust  Co. v. 8. H. Greene & Sons 
Corporation, 50 R.I. 305, 146 A. 765; Tennant v. Dunn, 130 Tex. 285, 
110 S.W. 2d 53; Craaer v. Greer, 107 Tex. 356, 179 S.W. 862; Mornn 
v. Leccony Smokeless Coal Co., 124 W .  Va. 54, 18 S.E. 2d 808; Thomsen 
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2 % .  C'u7len. 196 Wis. 581, 219 K.TIT. 439; First S a t .  B a n k  I ? .  C o o k ,  12 Wyo. 
492, 76 P. 674, 78 P. 1083, 2 L.1I.A. (S .S . )  1012. 

Xotwithstanding the rule that pre-existing liens on the property of a n  
insolrwit private concern owing no duty to the public cannot be displaced 
in favor of debts contracted by the receiver in carrying on and operating 
thc businrss of the concern without the consent of the lienholders, the 
court may charge against the interests of 1ienholdn.q expenses incurred 
hy the receiver in preserring and celling the property subject to the lien3 
and in applying the cash realized by its ?ale upon thv claims of the lien- 
hol~lers. W o o d  1 % .  1l'oodbul.y d. P n c e ,  217 N.C. 356, $1 S.E. 2d 240; Honk 
1 % .  Counfry  ( ' l u h ,  208 N.C. 339, 179 S.E.  882; Kk'plly I . .  N c L n m b ,  182 N.C. 
158,  108 S.E. 1 3 5 ;  Colorrttlo Tl'ool XorX-~ting Ass 'n  r q .  M o n a g h a n ,  66 F.  
2d 313; T u r n e r  1%.  Pitrfc 1l.htri.f cl: iCfornge C'o., 263 Mass. 92, 160 S.E. 
542; Niuopoulo  1 , .  P o r t n ~ t r n ,  aupit t .  This practice is justified because 
t l i~sc  expenses are s w h  a. would necessarily be incurrtd by the lienholders 
t l i~wisclve~ in enforcing thrir  claims in the absence of the receivership. 
.Is a general r d e ,  however. expenses of this character will not be charged 
against the interests of lienholders where unencumbered assets are arai l-  
able for their payment. Ll tmbrr  Po .  7%. 1,umbrr ( ' 0 . .  150 K.C. 281, 63 
S.E. 1048, and 152 S.C1.  270. G i  S.E. 57!). 

Confusion a r i ~ e s  in some cases on account of a failure to note the 
essential diffcrmce between costs of administration ailti expenses of oper- 
atton in operating receiverships. The neccbsity for observing this differ- 
cnci, is reflected in these obse~vations of the Supreme Court of Appeals of 
West Virginia : "Costs and expenses of receirership are generally limited 
to taxes a i d  those costs and expenses necessary to preserve the estate for 
t h ~  benefit of all persons interested, and are pagabll:, primarily, out of 
the fund in the hands of thc rrceiver, hut if necessarv, out of the corpus  
of the estate in the custody of the rourt. The  prestige and dignity of the 
court i i  involved in seeing that expenses incurred u d e r  its direction are 
11aid; ot1ierwi.e it would he loathe to take charge cf property under a 
re(-eirerihip in any case. But  this does not mean that the court can oper- 
at(. the property through a r ece i~  er, and through such operations encroach 
lilml the rights of creditor., especially lienholders, by charging the ex- 
pcnscs of inch operations to the c o r p s  of the estate by which such liens 
are secnrecl." J f o ~ . n u  1.. L e c c o ~ l y  Smoke le s s  Con7 Cc., s a p m .  

('ost.i of admini~t ra t ion  are preferred in payment to expenses of oper- 
ation. This is so for the w r y  simple reason that  the cost of administering 
property in reccivcrship and the expcnsc3 of preserving and selling such 
propcrty and distributing it. proceeds among creditors are r ir tually 
idt.ntical. Costs of adminirtration include such itenis as the following: 
( I )  Court cost, in relating to the receivership, G.S. 55-155, 
Go7(711crq I '  Jlirt,?r7*n Sn lc s  Po.. 286 T11. -1pp. 210, 3 S.E. 2d 301 ; A e f n n  
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T r u s f  & Sav ings  Co.  a. S n c k e n h o r s f ,  188 Ind.  621, 122 N.E. 421;  ( 2 )  
compensation for  the receiver, G.S. 55-355, C ' o f f o n  Mil ls  1.. Cotton J l i l l s ,  
115 N.C. 475, 20 S.E. 770; ( 3 )  compensation for the receirer's attorney. 
G r a h a m  v. Carr ,  133 N.C. 449, 45 S.E. 547 ; ( 4 )  bookkeeping and clerical 
expense, S e t t l e s  Grocery  C'o. 1 % .  FredrricX. Broa., 167 La. 359, 119 So. 256; 
( 5 )  auditing expense, Pewnsylrnnia Eng ineer iny  T170rks r .  S r z u  C'trsfle 
S t a m p i n g  Co., 259 P a .  375, 103 A. 215 ; ( 6 )  premiums for fire insuraiice 
on property in  receivership, S e t t l e s  Grocery  Co.  c. Frederick  117oa., 
s u p m ;  Ba i l ey  1 1 .  R n i l ~ y ,  262 Mich. 215, 247 K.V.  160: ( 7 )  compen~a-  
tion for  watchmen for serrices in guarding property in r e c ~ i ~ e r ~ l i i ~ , ,  
S e f t l e s  Grocery  C'o. v. F r ~ d e r i c k  Rros., suprtr; and ( 8 )  costs of sale of 
property in  receivership, C i t y  I f e m  C'o-op. Pritt f i tcg Po. 1 % .  I'h oeni r Ftri - 
n i f u r e  Concern,  108 La. 255, 32 So. 469. 

But obligations incurred by a receiver for labor, materials or w n  iccs 
in carrying on and operating the busiiiess of an i i~ so lwn t  pri \  ate coiicerii 
owing no  duty to the public are entitled to preference over the claim< of 
general creditors arising before the receirership. S e t t l p r  ( irocery  ( ' 0 .  7%.  

Frederick  l lros. ,  s u p r a ;  Renberg I.. T lrede,  132 Okl, 247, 270 P. 62;  
E'renrrft r .  Nessenger  Pr in t ing  C'o., 250 P a .  406, 95 -1. 564; Fn'cdhctnz 
1 . .  ( ' r e s t en t  Co t ton  Xill ,  64 S.('. 277, 42 S.E. 119;  I J o r n b ! ~  P .  l lor?chi/ ,  
71 S.D. 418, 25 N.W. 2d 237;  i 5  C.J.S., Rwrivw., section 292. Siicll 
obligations are charged first npon income, and nhen  that  is insutficlciit. 
against the property of the insolrent concern or the. proceeds of talc of 
.uch property. U o r n b y  I.. i l o r n  b!l, suprtr. 

The task of applying these rule. to the case a t  bar mu-t now I)e per- 
formed. W. R. Makepeace is entitled to priority of paymelit of his claim 
in full with accrued interest from the $12,000.00 derived from the ~alci 
of the personal property mortgaged to h i n ~ .  aiici 0. 13. Taylor is cntitled 
to priority of payment of his claim to the extent of $795.00 ~ i t h o u t  
interest from the $795.00 obtained by the sale of the p e r w ~ a l  property 
rorerrd by his mortgage. The eleven appealing judgnient creditors and 
the six contractors are entitled to priority of payment of their ceTt.rnl 
judgments with accrued interest and coqts in ttic order of their dockf'ti1l.g 
from the cash realized from the sale of the apartment liou\e, the factory 
and the farm. The  claims of the six cwntractors arc p y a b l e ,  howe~er ,  
out of the proceeds of the apartment house alone until thc exhailqtion of 
such proceeds compels resort to the sale prices of the factory and far it^. 
After the allocation of the amounts herein mentioned to the two mort- 
gagees, the six contractors, and the e l e ~ e n  appealing judginent creditori. 
the claim of the United States for income taxcs is entitled to priority of 
payment out of the remainder of the proceeds realized from the sale of 
both the real and the personal property. 
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When the liens antedating the receivership have been satisfied in the 
manner stated in the preceding paragraph, the receiver will have approxi- 
mately $33,603.15 left in his hands. He should then apply this sum upon 
these claims and costs in this order of preference : 

1. The costs of administration, which consist of the dlowances specified 
in paragraph 17 of the statement of facts and the wages due the watch- 
man for his services in guarding the property pending its sale. G.S. 
55-155 ; H u m p h r e y  v. Lumber  Co., 174 N.C. 514, 93 S.E. 971. 

2. The claims of the United States for Federal em~loyment and social 
security taxes, which accrued during the receivership. Spokane County  
v. l ini ted S f a t e s ,  279 U.S. 80, 49 S. Ct. 321, 73 L. Ed. 621. 

3. The claims of Moore County, the Town of Carthage, and the Town 
of Pinebluff for county and municipal property taxes which were assessed 
during the receivership. G.S. 55-160, 105-340, 105-3'76, and 105-412. 

4. The claim of North Carolina for contributions under the State 
Employment Law, which arose during the receivership G.S. 96-10 (c) ; 
Tildesley Coal C'o. v. American Fuel Corporation, supra. 

5. The claims for labor, materials, and services, which accrued during 
the receivership and are mentioned in paragraph 10 of the statement of 
facts. These claims embrace those of the Esso Standard Oil Company, 
the Gouger Electric Company, and all the laborers hired by the receiver 
other than the watchman. 

The receiver will necessarily be compelled to pay the claims for labor, 
materials and services accruing during the receiversh ~p pro rata because 
the money in hand will not suffice to discharge them in full. 75 C.J.S., 
Receivers, section 283. 

Inasmuch as the outlays just enumerated will exhaust the fund, noth- 
ing will be available for application to the remaining portion of the debt 
due 0. B. Taylor, the claims of the twenty non-appealing judgment cred- 
itors, and the claims of the forty-eight general creditors antedating the 
appointment of the receiver. The claim of York Mills is included in the 
claims which do not share in the fund. 

I n  reaching our decision, we have not ignored the claim of the United 
States for damages for supposed breaches of contract, or the contentions 
pessed upon us by counsel for the Esso Standard Oil Company, the 
Gouger Electric Company, the laborers employed by the receiver, and 
the York Mills. 

We will note our conclusions on these matters seriately. 
When the United States comes into court to enforce its rights, i t  comes 

as any other suitor, and is subject to the rules governing like litigation 
between private parties. Curtner  v. C'nited States ,  149 U.S. 662, 13 
S. Ct. 985, 37 L. Ed. 890; United S f a t e s  v. O'Grady,  22 Wall. 641, 22 
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L. Ed. 772; Brent  v. B a n k  of Washington, supra;  X i f c h e l  c. United 
States ,  9 Pet .  711, 9 L. Ed.  283. 

The United States filed a claim with the receiver for damages totaling 
$88,550.72 for supposed breaches of contracts allegedly made by the 
receiver with governmental agencies. The receiver allowed the claim as 
an  unpreferred one, and the United States and certain other claimants 
excepted to this ruling. The United States asserted that  the receiver 
erred in refusing to accord its claim high priority while the other claim- 
ants challenged the validity of the claim in its entirety. 

Although the other claimants waived jury trial on their exceptions by 
failing to demand such trial in the mode prescribed by G.S. 55-153, i t  
was incumbent on the United States to establish its claim by proper evi- 
dence before the presiding judge in conformity with the practice which 
prevails in civil cases where trial by jury is waived. S u r e t y  Corp. c. 
S h a r p ,  232 N.C. 98, 59 S.E. 2d 593. Moreover, it  was the duty of the 
presiding judge to demand the production of such evidence, and to make 
appropriate findings of fact from i t  before rendering judgment in favor 
of the United States on the claim. G.S. 1-185; Woodard v. Jlordecai,  
234 N.C. 463, 67 S.E. 2d 639. 

Despite these considerations and the additional circumstance that  the 
claim was inc re~sed  in amount from $88,550.72 to $176,790.55 by amend- 
ment in the Superior Court, the United States offered no evidence before 
the presiding judge to prove its claim, and the presiding judge made no  
findings of fact warranting a decision for the United States on the claim. 
Since these defects appear on its face, the record discloses the lack of a 
factual foundation for the claim, and in consequence does not support the 
adjudication that the IJnited States has a valid claim against the receiver 
for damages totaling $176,790.55 for breaches of contracts made by the 
receiver with governmental agencies. Fo r  this reason, the exceptions to 
the adjudication are sustained, the claim is disallowed, and we forego 
consideration of the question whether the claim would have been valid 
in law had it been established in fact. 

The law declares that  '(preferences are not favored . . . and can only 
arise by reason of some definite statutory provision or some fixed principle 
of common law which creates special and superior rights in certain cred- 
itors over others." Power  Co. v. Y o u n f ,  208 N.C. 182, 179 S.E. 804. 

The Esso Standard Oil Company asserts that its claim is entitled to 
priority over the preexisting liens and the impliedly authorized obliga- 
tions contracted by the receiver i n  operating the business of the Carthage 
Weaving Company merely because the court entered a prior order without 
notice to other creditors expressly authorizing the receiver to  buy its 
product as a material '(needed in the carrying out of a contract" made 
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contention on the proposition that  a fixed principle of law gives operating 
espenses incurred by a receiver "pursuant to express order of the court" 
preference orer pre-existing liens and impliedly authorized operating 
expenses, and cites Armour v. Laundry Company, 171 N.C. 681, 89 S.E. 
19, as authority for that  proposition. 

Candor compels the confession that  the Llrmour case is somewhat lack- 
ing in the clarity desirable in judicial opinions. I n  our judgment, how- 
ever, the Armow case does not sanction the proposition that  when it 
permits a receiver to carry on the business of an  ordinary insolvent pri- 
vate concern, the court either can or does give a particular operating 
expense preference over pre-existing liens and impliedly authorized oper- 
ating expenses in the distribution of the corps  of the property of the 
concern by conferring its express authorization on the contracting of the 
particular operating expense. We are unwilling to concede that  the law 
is so disloyal to reason as to found such a substantial distinction on such 
an insubstantial difference. 

-1s we interpret it, the drmour case rnerely recognizes and applies these 
orthodox rules relating to receiverships : ( 3  ) That  expenses incurred by a 
rrceiver in the preservation of the property in receivership are charge- 
able against the interests of pre-existing lienholders where unencumbered 
assets are not available for the payment of such expenses; and ( 2 )  that  
expenses contracted by a receiver in carrying on and operating the busi- 
n ~ s s  of an  ordinary insolvent private concern are subordinate to the rights 
of non-consenting lienholders. The  indebtedness represented by the 
rcvxiver's certificates was entitled to priority orer the liens and operating 
expenses because "it was necessary for the protection (i.e., the preserva- 
tion) of the fund." 

The Gouger Electric Company and the laborers employed by the re- 
ceiver other than the watchman contend that  the sta1,utory provision now 
codified as G.S. 55-136 gives their claims priority o1,er those of the other 
claimants. This statute is as follows: 

"In case of the insolrency of a corporation, partnership or individual, 
all persons doing labor or service of whatever chai-acter in its regular 
employment hare  a lien upon the assets thereof for the amount of wages 
due to them for all labor, work, and services rendered within two nlontha 
next preceding the date when proceedings in insolvency were actually 
instituted and begun against the corporation, partnlzrship or individual, 
which lien is prior to  all other liens that can be acquired against such 
assets: Prorided, that  the lien created by this section shall not apply to 
multiple unit dwellings, apartment houses, or other buildings for family 
occupancy except as to  labor performed on the premises upon which the 
lien is claimed. This section shall not apply to any single unit family 
dwelling." 
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The claims of the laborers are for wages due them for work done for 
the receiver during the receirership, and in consequence can not qualify 
for a preferred status under G.S. 55-136. The statute does not apply to 
any wages except those due persons in  the regular employment of an 
insolvent corporation, partnership or individual "for labor, work, and 
services rendered within," i.e., inside the l i m i f s  o f ,  "two months next pre- 
ceding the date when proceedings in insolvency were actually instituted 
and begun against the corporation, partnership or individual." We can- 
not accept as valid the suggestion contained in Tl'nlker t-. Lumber  C'o., 
170 N.C. 460, 87 S.E. 331, that the word '(within" means "subsequent." 
and that  the statute, therefore, gives laborers "a first lien" for all their 
wages accruing "after 60 days prior to the insolvency," notwithstanding 
the supervening receirersliip. This suggestion cannot be reconciled with 
the meaning attributed to the word '(within" by judicial decisions and 
lexicographers. 69 C.J. 1314. Moreover, i t  ignores the plain legislative 
purpose not to extend the protection of the statute to persons in the 
employment of the receiver as contradistinguished from persons in the 
cmploymcnt of the insolvent corporation, partnership or individual. 
Furthermore, i t  conflicts with the construction either expressly or im- 
pliedly put on tlie statute by all other relevant decisions. L e g g e f f  2.. 

('allege, supra;  In re Por t  Publishing Co., 231 N.C. 395, 57 S.E. 366, 
14 A.L.R. 2d 842; Lumber  C'o. 7.. Phosphote Co., 189 X.C. 206, 126 S.E. 
511; Huntphre!l 7.. Lumber C'o.. supra;  R o b r r f s  1'. X a n u f a c f u r i n g  Co., 
supra ;  R i lq  7'. ASPUTS, 156 N.C. 267, 72 S.E. 367, and 151 N.C. 187, 
65 S.E. 912. 

The Gouger Electric C'ompany is an  independent concern which re- 
paired machinery belonging to the Carthage Wearing Company on a 
single occasion during tlie receivership a t  a contract price fixed by mutual 
agreement bctween it and the receirer. The claim based on such service 
could not constitute a preferred one under G.S. 55-136 even if the service 
had been r end~red  to the irisolvent concern itself within two months next 
preceding 9 July,  1949, the date of the commencement of this action. 
The statute applies only to "wages dut. . . . persons doing labor or serv- 
ice . . . in ( the) . . . regular ernployment" of another. The Gouger 
Electric Company is due the unpaid contract price--not wages. I r o n  C'o. 
r .  Bridge Co., 169 N.C. 512, 86 S.E. 184. Moreorer, its claim is based 
on a single piece of work. I t  was not hired to do permanent or steady 
work in the usual course of the occupation of another. This being true, 
it did not render the service in the regular employment of another. Per. 
roni 2%. F a d c y ,  14 S. J .  Misc. 86, 182 L\. 353; S f a t ?  e.,: rel. Be t tman  u. 
Chris ten,  128 Ohio St. 56, 190 X.E. 233; Reear 1%. Indus f r in l  Commission 
o f  Ohio ,  55 Ohio App. 76, S N.E. 2d 567. 
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The York Mills held an unsecured claim against the Carthage Weaving 
Company at the time of the appointment of the receiver. Subsequent to 
that event, to wit, on 18 May, 1950, the York Mills reduced such claim to 
judgment in an independent action against the defendants Van B. Sharpe 
and Louise R. Sharpe, and caused such judgment to be forthwith docketed 
on the judgment docket of the Superior Court of Moore County. The 
record does not indicate that the prosecution of the independent action 
was authorized by an order in this cause, or that the receiver had any 
notice of its pendency. 

Counsel for the York Mills insist with much earnestness that this judg- 
ment entitles their client to a preferred status in the distribution of the 
money now in the hands of the receiver. I t  might be argued with much 
force that this contention is untenable under the doctrine that the right 
of a pre-existing creditor to a preference in receivership proceedings is 
fixed as of the date of the appointment of a receiver, and that if a pre- 
existing claimant is not preferred at  such time he may not secure a prefer- 
ence by anything done thereafter. 75 C.J.S., Receivers, section 283. 

Be this as i t  may, it is obvious that the contention of the York Mills 
is not maintainable for other reasons. The York Mills did not acquire 
any lien under the judgment on any of the property owned by the defend- 
ants as partners because such property rested in the receiver prior to the 
rendition of the judgment. G.S. 55-149 ; IIa~dware  Co, v. Holt, 173 N.C. 
308, 92 S.E. 8. The present record spares us the task of determining 
whether or not the judgment gave the York Mills a lien on the apartment 
house or any other real property owned by the defendants as individuals. 
This is true for the very simple reason that the liens antedating the 
receivership and the costs and expenses incurred by the receiver in carry- 
ing on and operating the business will exhaust all the money in the hands 
of the receiver, including the proceeds of the apartment house. The 
claim of the York Mills is subordinate in any event to these liens, costs, 
and expenses because the liens are senior to such claim, and the costs and 
expenses were incurred with the acquiescence of the York Mills. I t  is 
well settled that costs and expenses incurred by a receivlsr with the express 
or implied consent of a lienholder are preferred to the claim of such lien- 
holder. 75 C.J.S., Receivers, section 292. 

The presiding judge rightly refrained from giving the receiver any 
directions concerning the disbursement of any surplus which might arise 
on the foreclosure of the deed of trust covering the dwelling in Pinehurst. 
I t  is a well settled rule in equity that a court will not instruct a receiver 
as to the distribution of funds until he has them in hand. Strws a. 
Building & Loan Association, 117 N.C. 308, 23 S.E. 450, 52 Am. S. R. 
585, 30 L.R.A. 693. 
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T h e  order  of distribution is  modified to  conform t o  this  opinion. A s  

thus  modified, it is affirmed. 
Modified a n d  affirmed. 

M. P. McLEAN, JR., AND McLEAN TRUCKING COMPANY v. N. V. KEITH 
AND CAROLINA SOUTHERN MOTOR EXPRESS, INC. 

(Filed 22 August, 1952.) 
1. Carriers 8 B- 

The approval of the Interstate Commerce Commission is prerequisite to 
the transfer by a common carrier of a certificate of convenience and neces- 
sity or the operating rights evidenced thereby, 49 USCA 312 ( b )  and 5 ( 2 ) ,  
and where a carrier has esecuted a contract to convey or a bill of sale, the 
purchaser's contention that  he acquired thereby a vested property interest 
in the operating rights evidenced by the certificate separate and apart from 
operating authority thereunder, notwithstanding the want of approval of 
the transfer by the Interstate Comn~erce Commission, icr held untenable. 

Where a common carrier in Interstate Commerce executes a contract to 
convey or bill of sale of its rights under its certificate of convenience and 
necessity, the proposed purchaser has the right to apply to the Interstate 
Commerce Commission for approval and to have the seller join in such 
application, and a court of equity will decree specific performance to the 
extent of compelling the parties to take steps necessary to effectuate the 
transfer in accordance with the manner and form agreed upon by them. 

Where a franchise carrier in interstate commerce executes a contract to  
convey or  bill of sale of his rights under his certificate, but the contract 
expressly stipulates that the transfer should be under the short form pro- 
cedure set up under section 212 ( b )  of 49 USCA 312 ( b ) ,  time being of 
the essence, held: upon compliance by the seller in duly joining in applica- 
tion for approval under the short form, the purchaser, upon the ultimate 
disapproval of the transfer by the Interstate Commerce Commission upon 
this application, is not entitled to specific performance to compel the seller 
to join in application for approval of the transfer under the long form pre- 
scribed by 49 USCA 5 (2)  ( a ) .  

4. Speci5c Performance § 1 b  

The remedy of specific performance is available only t o ~ o m p e l  a party 
to do precisely what he is obligated to do under the terms of the contract, 
and i t  cannot be used to make a new or different contract for the parties 
simply because the one made by them proves ineffectunl. 

5. Same: Contracts § & 

Where the parties expressly agreed as  to the procedure to be followed to 
effectuate a contract, i t  cannot be held, upon such procedure proving in- 
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effectual. that the parties are under obligation to follow another procedure 
under the implication that they should do all things necessary to effectuate 
their agreement, since it is only when the parties dc, not expressly agree 
that the law niay raise an implied promise. 

APPEAI, by plaiiitiffs from Rousseau.  .T.. February Term, 1952, of 
FORSYTEI. 

Ciri l  action instituted by the $ahtiffs  to establish alleged title to 
common carrier truck-route operating rights evidenced by certificate of 
convenience and necessity issued by the Interstate Conmlerce Commission, 
a i d  to compel the defendant N. V. Keith by specific ~lerformance to con-  
ply with the alleged terms of a contract of sale of the operating rights. 

The background facts may be summarized as follows: The plaintiff 
MvLean Trucking Company, a corporation, is a common carrier of freight 
by motor truck for hire, with office and place of business in tlie City of 
Winston-Salem, Kor th  Carolina. The defendant N. V. Keith, prior to 
1 3  October, 1947, was engaged in a like business under the name of Keith 
Motor Lines, with office and place of bi~siness in t l  e City of Sanford. 
North Carolina. 

The defendant Keith held a conso1idatc:d certificate of conrenience and 
necessity issued by t l ~ e  Interstate Commwce Commission covering inter- 
state truck routes through various states on the east coast extending from 
NPW England to  Florida. F o r  sonie time prior t o  13  October, 1947, 
McLean Trucking Company, through it.; president, M. P. McLean, J r . ,  
had been negotiating with the defendant Keith "for the purchase of these 
truck routes." 

As a result of the negotiations, tlie defendant Keith appeared a t  the 
office of McLeaii Trucking Company on 13 October, 1947, and adrised 
M. P. McLean, J r . ,  that  he would sell his operating r ~ g h t s  for the sum of 
$30,000-$10,000 down and $5,000 a month-but stated that  "if he made 
t l i ~  deal, he would hare  to sell that  day." H e  said he "wanted to sell that  
day  so he could buy some other rights." hIcLean wanted the Keith rights 
and testified: "I agreed to buy them, if we could . . ." 

I n  this situation the parties were confronted with lhe problem of corn- 
plying with the Federal statutes and the rules and regulations of the 
Interstate Commerce Commission which require the approval of the Com- 
mission of a transfer of operatiiig rights from one owr er to another before 
the purchaser may operate under the rights. 

Transfers are authorized only ullcler thr procedure provided by Section 
212 (b )  of the Federal Motor Carrier  Act of 1935 as amended (49 USCA\ 
Sections 312 (b )  and 5 ( 2 ) ) .  The Act c~ontemplates two types of trans- 
fers, and makes provision for procedure to be followed in effectuating a 
proposed transfer of either type:  



K. C.] S P R I N G  TERM,  1952. 61 

(1) Where less than 20 vehicles are inrolred or the proposed transfer 
is to a non-carrier, the procedure is by application under rules of the 
Cominission proniulgated pursuant to Section 212 (b )  of the Federal 
Xotor Carrier Act of 1935 (49 USCA Sec. 312 ( b ) ) .  A transfer under 
this section is controlled by Rule 1 ( d )  promulgated by the Interstate 
Commerce Cori~n~ission 1 December, 19-13 (8  Fed. Reg. 12448), which 
provides : '(No attempted transfer of any operating right shall be effective 
except upon full coinpliance with these rules and regulations and until 
after the Interstate Commerce Commission has approred such transfer 
as herein provided . . ." Applications under this section are referred 
to in the motor-carrier trade as "short fornis." They are relatively sim- 
ple, requiring a n~ininiuni of detailed infornlation, and are usually pro- 
cessed in a relatively short time-"anp-here from a few days up  to 30 
days." 

(2 )  When more than 20 vehicles are inrolved and the transfer is to an 
existing carrier, or to a person affiliated with such a carrier within the 
meaning of 40 USCA Sections 1 (3 )  (b ) ,  5 (4 )  and (5 ) )  the procedure 
is by application under Section 5 of the Interstate Commerce Act as 
amended (49 USCA Sec. 5 ( 2 )  ( a ) ) ,  wliich provides: "It shall be lawful, 
with the approval and authorization of the Commission as provided in 
subdivision (b )  . . . for any carrier . . . to purchase . . . the proper- 
ties, or any part thereof, of another; . . ." Subdivision (b )  provides: 
"Whenever a transaction is proposed under subparagraph ( a ) ,  the car- 
rier or carriers or person seeking authority therefor shall present an  
application to the Commission. . . . I f  the Commission finds that, sub- 
ject to such terms and conditions and such nlodifications as i t  shall find 
to he just and reasonable, the proposed transaction is within the scope of 
subparagraph ( a )  and will be consistent with the public interest, it  shall 
enter an order approving and authorizing such transaction, upon the 
terms and conditions, and with the modifications, so found to be just and 
reasonable: . . ." The obvious purpose of this section is to  provide pro- 
cedure whereby the Commission may investigate carefully proposed pur- 
chases, mergers, and operating control a~nong  and between carriers for 
the protection of the shipping public. When this section applies, the 
parties to the transaction are required to file detailed information with 
the Commission, and usually a lengthy investigation is required, involving 
findings and conclusions as to how the public interest and advantage will 
be affected by the transaction. The result is that  it  usually requires con- 
siderable time for a n  application under this section (49 GSCA Sec. 5 
(2 )  ( a ) ) ,  usually referred to in the motor-carrier trade as a "long form" 
application, to  be disposed of by the Commission. The applicant also is 
required to submit proof of consistency with the public interest and other 
matters which are not required i11 the case of transactions governed by 
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section 212 (b)  of the Motor Carrier Act (49 USCA Set. 312 (b ) ) ,  and 
the regulations prescribed thereunder. 

The evidence discloses that both McLean and Keith were familiar in  
a general way with these requirements respecting the transfer of operat- 
ing rights. Both parties were motor carriers and also more than 20 
vehicles were involved; McLean Trucking Company was operating sev- 
eral hundred, and Keith "approximately nine tractom and twenty-one 
semi-trailers." 

Thus, in neither aspect of Section 212 (b) of the Federal Motor Car- 
rier Act (49 USCA Sec. 312 ( b ) )  was it possible for McLean Trucking 
Company to purchase the Keith rights under the "shor1:-form" procedure. 
Therefore, if McLean Trucking Company was to purchase the rights, i t  
was necessary, under pain of violating the penal provisions of the Inter- 
state Commerce Act (49 TTSCA Sec. 5 ( 4 ) ) )  that application for approval 
be made by long-form application under Section 5 (2)  (b)  of the Inter- 
state Commerce Act (49 USCA Sec. 5 (2)  ( b ) )  ; and the parties knew 
that the transfer of the Keith rights could not be made to McLean Truck- 
ing Company "on the basis of the short form." 

I n  this situation the evidence discloses that McLean "was in no hurry 
to get the application through," the inference being that he was willing 
to follow the appropriate long-form procedure prescribed by Section 5 
(2 )  (b )  of the Bct. However, Keith "was in a hurry-said . . . if he 
made the deal he would have to sell it that day," and that it would have 
to be on the short form. "Mr. Keith said he was going to buy another set 
of rights and as long as he owned his present Keith rights, . . . he 
couldn't buy them and get them registered under Interstate Commerce 
regulations . . ." This was so because if he bought the other rights while 
still owning his original rights, he then would be a motor carrier in the 
process of acquiring other rights, and thus under the controlling statute 
it would be necessary for Keith to use the long-form application in seek- 
ing approval of the Interstate Commerce Commission for the purchase 
of the other rights. Whereas, in order for Keith to he able, within the 
law, to acquire the other rights under thc: short-form procedure, it was 
necessary for him to dispose of his existing rights to a non-carrier, so he 
himself would then be a non-carrier and as such eligible to purchase other 
rights under the short-form procedure allowed by the rules of the Com- 
mission (49 USCA Sec. 312 (b ) ) .  

Clearly this could not be done if McLean Trucking Company was to 
be the purchaser, because the sale would be governed by Section 5 (2)  
(b )  of the Interstate Commerce Act (49 USCA Sec. 5 (2)  (b ) ) .  And 
when that section of the Act applies, a failure to observe its requirements 
brings into operation the penal provisions of Section 5 (4)  of the Act, 
which provides that:  "It shall be unlawful for any person . . . to enter 
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into any transaction (within the scope of Section 5 ( 2 ) )  or to accomplish 
or 'effectuate, or to participate in accomplishing or effectuating, the 
control or management in a common interest of any two or more carriers, 
however such result is attained, whether directly or indirectly, by the use 
of common directors, officers, or stockholders, a holding or investment 
company or companies, a voting trust or trusts, or in any other manner 
whatsoever." (49 USCA Sec. 5 (4) ). 

An awkward situation was thus presented. Keith wished to sell and 
McLean to buy, but Keith insisted on selling under the short-form pro- 
cedure, which appeared to be inappropriate. 

I n  this situation, with Keith insisting on selling that day-"because 
he wanted part of his money . . . so he could buy these other rights," 
&Lean called into the conference . . . "an Interstate Commerce Attor- 
ney from Washington," who, as McLean put it, "said if we got a third 
party to buy, that he thought it would be all right." The Washington 
attorney cited as authority for this suggestion the decision of the Inter- 
state Commerce Conlmission in Roadway Express, 1nc.-Merger-Walser 
Transportation, Inc. (1940), 35 M.C.C. p. 463, in which Roadway ac- 
quired the Walser rights through a third-party non-carrier intermediary. 
I n  that case the hearing-exa er found "that control and management 
in a common interest of Roa %" way and Walser had already been effectu- 
ated" in violation of the provisions of Section 5 (4) of the Interstate 
Commerce Act. However, the Commission overruled the examiner and 
approved the merger. 

Acting upon the advice of the Washington attorney that a third party 
be procured to make the initial purchase, McLean contacted for that 
purpose Thomas P. Ravenel, regularly retained attorney of McLean 
Trucking Company. McLean testified: "It was then that I sent for 
Mr. Ravenel and called him in. I didn't have to go far  to find a pur- 
chaser for the rights. He was in the office . . . I had to have . . . some- 
body else as a purchaser, and I got Mr. Ravenel, one of my employees. 
. . ." Ravenel made the initial purchase with the understanding that 
McLean Trucking Company would file a proper application to facilitate 
the ultimate transfer of the operating authority to the Trucking Com- 
pany. The arrangement for the sale of thc rights was then concluded in 
the following manner : 

(1) Keith and Ravenel executed a written memorandum of contract 
that day (13 October, 1947), stipulating in substance that Keith con- 
tracted to sell and Ravenel to purchase the interstate motor-carrier rights 
of Keith for $30,000-$10,000 cash and balance of $20,000 in four 
monthly payments-with the parties agreeing "to submit an application 
to the Interstate Commerce Commission to consummate the agreement.'' 
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( 2 )  ITpon execution of the contract, Ravenel that  day gare  Keith his 
check for $10,000 as part  payment of the purchase price of the rights, 
and thereafter the additional sum of $20,000 was paid. completing the 
purchase price according to the terms of the contract. 

( 3 )  McLean testified in pa r t :  "When the contract l-~et~vccn X r .  Ray- 
enel and Mr. Keith was entered into and signed by them . . ., I executcd 
a check for $10,000 a i d  helped Mr. Ravenel raise tlie $10,000 payment 
. . . I gave Mr. Ravenel a certified check . . . I kno~v  Mr. Ravenel u 4  
the check as collatwal, and that  he borrowed the money to  make "his 
check to  Keith good. I was wanting to give it the appearance that Mr. 
Ravenel was the true and genuine purchaser. of these rights; I way not 
actually the purchaser. I don't think tht. company nae. I furnished the 
remainder of the money, the other $20,000." (Nest  day-14 October, 
1947-Keith contracted to purchase from the Colonial Motor Freight 
Lines, Inc., certain niotor carrier operating rights evidenced by ('S. C. 
Certificate No. 463--1 for the sum of $7,000.00 in cash or certified check 
upon approval of the Commission.") 

( 4 )  On 17 October, 1947, Keith and Rawnel submittrd a short-form 
application to the Iiiterstatc Commerce Commission for approval of the 
sale, and it was approved by the Cornmission on 13  Sovcnlber, 1947. 

(5) After the Commission approved the sale of the, rights, Rarenel 
and Keith, under date of 2 December, 1947, elitered illto a contract by the 
terms of which it was agreed that the lines should bc operated in the 
name of Rarencl but with Keith acting as agent a i d  general manager of 
operations. Operations were hrgun on this basis, wit11 Keith being paid 
a fixed salary for his serrices, and with neither JIcLean nor McLean 
Trucking Company having '(any control orer (operations) whatsoeyer." 

(6 )  Meanwhile, on 30 January,  1948, in furtherance of the agreement 
of tlie parties, McLean Trucking Company and Rsivenel executed a i d  
filrd with the Interstate Commerce Commission a longform application 
asking appro~ral  for transfer of the operating anthority and rights froin 
Ravenel to the McLean Trucking Company. 

Thereafter tlic Interstate Commerce Conimission of its own n~otion 
ir i~ti tuted a special inrestigation of the facts snrroi~iitling the original 
purchase and sale of the Keith rights. The purpose of tht> in re4ga t ion  
was to determine whether the original transfer, n-hich had been proctvetl 
under shor t - fom application and the provisions of Section 212 (b )  of tlie 
Federal Motor Carrier -2ct (49 U S C L l  Sec. 412 ( h ) ) ,  was properly the 
subject of such application and mode of handling. X. P. McLean, J r . ,  
was interviewed by the special investigator of the ('ommission and made 
a full disclosure of all the facts respecting the transaction. 

While the inrestigation was in progress the lolg-form application 
for a p p r o ~ a l  of thr transfcr from Ravcnel to McLean Trucking Company 
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was withdrawn by the parties before the Commission took action thereon. 
I t  has never been renewed. Operation of the lines by Rarenel was termi- 
nated after a period of about six months, and the employment arrange- 
ment between Keith and Ravenel was discontinued by mutual consent. 
There was an  operating loss of about $7,000 which was paid and absorbed 
by McLean Trucking Company. Also, while there was testimony tending 
to show that  Ravenel resigned as attorney for &Lean Trucking Company 
the day the contract was made with Keith, '(and had no connection with 
the Trucking Company during the time he was operating these rights 
. . .," nevertheless the undisputed evidence shows that  Ravenel's retainer 
continued to be paid by the Trucking Company "until J anua ry  or Feb- 
ruary, 1951." After operations were terminated during or about June,  
1948, the lines were never operated any more by Ravenel, and thc oper- 
ating authority lay dormant until revived some 18 months later in 1950 
by Keith, as hereinafter explained. 

On 4 April, 1949, the Interstate Commerce Commission of its own 
motion formally reopened the original application filed by Ravenel and 
Keith, which had been approred after informal proceedings under the 
short-form application. and proceeded to rehear the matters appertaining 
to that  application. 

Both McLean Trucking Company and Ravenel participated in the 
rehearing proceedings. As to this, the record indicates that  through 
counsel both the Trucking Company and Ravenel executed and filed a 
joint stipulation of facts. This stipulation, with exhibits, covers about 
nine pages of the record, and concedes and admits the facts surrounding 
the propoxd purchase of the Keith rights to be substantially as herein 
stated. 

Thereafter, and during or about the month of January,  1950, the 
hearing examiner of the Interstate Commerce Con~mission filed with the 
Comniiesion his report containing findings of fact and conclusions 
thereon, together with draft  of an  order which he recommended for entry 
by the Commission. The effect of this recommended order would he to 
vacate and set aside the previous order of the Commission by which the 
transfer from Keith to Ravenel was approved, and to dismiss the appli- 
cation. 

A11 interested parties were served with copies of the examiner's report 
and recommended order, and notice was also given them that  unless ex- 
ceptions should be filed within a stipulated time the recommended order 
would become the order of the Commission. N O  exceptions were filed and 
the order became effectire as of 6 March, 1950, and there was no appeal 
therefrom by either McLean Trucking Company or Ravenel. 

After this order of the Commission became final on 6 March, 1950, 
M. P. NcLean, J r . ,  requested Keith to execute new forms under Section 5 
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of the Interstate Commerce Act (49 USCA Sec. 5 (2)  ( a ) ) ,  in an effort 
to try to effectuate an approval of a transfer of the rights to McLean 
Trucking Company, or, as an alternative, to join in a proper petition to 
sell the rights to some other purchaser. Keith refused to comply with 
these demands, stating he would join in no other petition to transfer the 
rights to anyone, and further expressing the intention to keep the rights 
as his own. McLean further testified that at one time he offered to resell 
the rights to Keith for $25,000, but this offer Keith also refused. 

Later, and on or about 13 March, 1950, the defendant Keith with two 
members of his family organized the defendant Carolina Southern 
Motor Express, Inc., and petitioned the Interstate Commerce Commissio~i 
to transfer the operating rights to this corporation. The transfer was 
approved by the Comnlission on 28 April, 1950, and a certificate for the 
rights was issued by the Commission to the defendant corporation on 
29 May, 1950, and it is now operating thereunder. 

Subsequently, by bill of sale dated 14 June, 1951, Ravenel transferred 
and assigned all his "right, title and interest in and to" the truck rights 
and certificate of convenience and necessity and all of his rights in and 
under the Keith-Ravenel contract to M. P. McLean, Jr., and McLean 
Trucking Company. 

The gravamen of the complaint and relief sought bg the plaintiffs is : 
that the defendant Keith, as holder of the certificate of convenience and 
necessity issued by the Interstate Conlmerce Commission, owned the 
operating rights when the contract of sale was made between Keith and 
Ravenel on 13 October, 1947; that title to the rights p,assed at  that time 
from Keith to Ravenel; that authority to operate under the rights was 
conferred on Ravenel by order entered by the Commission 13 November, 
1947, approving the transfer; that while this order was vacated later by 
the Commission's order of 6 March, 1950, even so, the effect of the latter 
order was only to withdraw from Ravenel his operating authority, with- 
out affecting his title to or ownership of the operating rights, thus leaving 
title thereto vested in Ravenel: that, therefore, Keith did not own the 
operating rights when he attempted later to transfer the rights to his co- 
defendant, Carolina Southern Motor Express, Inc.; and that the later 
sale for a valuable consideration of these rights by Ravenel to the plaintiff 
under date of 14 June, 1951, rested in the  plaintiff,^ the title to the 
rights, and that therefore they own title to the operating rights, notwith- 
standing operating authority has not been granted to them, but has been 
granted to the corporate defendant, by the Interstate Commerce Corn- 
mission. 

Upon these grounds the plaintiffs demand relief on these alternate theo- 
ries: First, they assert that Keith's attempt to transfer the operating 
rights to the corporate defendant was a nullity and constitutes a cloud 
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on their title, and they pray judgment that this alleged cloud be removed 
and that they be declared the "owners in fee" of the "rights . . .," and 
that "the court enjoin the Carolina Southern Motor Express, Inc., from 
further exercising or using the rights represented" by the Keith cer- 
tificate. 

Secondly, the plaintiffs urge that, even though they should be denied 
the other relief demanded, in any event they are entitled, by reason of 
the contractual relations between the parties, to a decree of specific per- 
formance, compelling Keith to join with them in executing such forms 
and application as shall be required by the Interstate Commerce Com- 
mission in order to obtain the Commission's approval of the sale and 
transfer of the rights to the plaintiffs, to the end that they may obtain 
from the Commission authority to operate under the rights. 

The defendants, answering the complaint by general denials and aver- 
ments of further defense, insist that the plaintiffs are not entitled to relief 
of any kind in this action. They also plead laches and illegality of the 
contract declared upon by the plaintiffs, and set up the further defense 
that the plaintiffs are not entitled to recover under application of the 
rule of equity expressed in the maxim that "he who comes into equity 
must come with clean hands." 

,4t the close of the trial below, after all the evidence was in, the defend- 
ant Keith, notwithstanding the plaintiffs did not sue for return of the pur- 
chase price of the operating rights, tendered judgment against himself 
in favor of the plaintiffs in the amount of $30,000, with interest thereon 
at 6% per annum from 6 March, 1950, until the date of tender, 27 Feb- 
ruary, 1952, upon the condition that specific performance be not decreed 
and that all interest in the carrier rights remain in the defendant Caro- 
lina Southern Motor Express, Inc. 

Also, after each side had rested its case and at the conclusiy of all the 
evidence, the parties, by oral consent as provided by G.S. 1-184, waired 
a jury trial and agreed that the court might consider the evidence, find 
the facts, and render judgment without the interrention of a jury. And 
thereupon the jury was dismissed. 

The court, however, upon consideration of the evidence and the argu- 
ment of counsel, concluded, and so ruled, that the defendants' motion for 
judgment as of nonsuit, renewed at the conclusion of all the evidence, 
should be allowed, and judgment was entered accordingly. 

At the time of the signing of the judgment of nonsuit, the court per- 
mitted the defendant Keith to withdraw the prerious tender of judgment 
against himself and allowed the defendants to substitute in lieu thereof 
their written tender of payment with the Clerk, under which the defend- 
ants paid into the office of the Clerk the sum of $33,600, subject to the 
terms eet out in the tender, which provide in part that the plaintiffs may, 
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within 30 days after the filing of the opinion of the Supreme Court 
deciding this appeal, apply for and obtain from the Clerk the moneys 
so deposited by the defendants, upon condition that  the acceptance and 
receipt thereof by the plaintifis shall constitute a full and final settlement 
of all matters in controversy between the plaintiffs and the defendants. 

From the judgment of nonsuit entered a t  the conclusion of the evidence. 
the plaintiffs appealed. assigning errors. 

W. Dennie  S p r y ,  Ra tc l i f f ,  V a u g h n ,  ITudsorl, Feiw11 LC C a r t e , .  ctjid 
I n y l e ,  R u c k e r  & Ing le  for plaintif fs,  apprl lants .  

J a m e s  E. W i l s o n ,  J a m e s  J .  D o h e r f y ,  Y o r k  & B o y d ,  nnd Wotnb le ,  ( (71 . -  

l y k ,  M a r t i n  & S a n d ~ i d g e  for dr f endan t s ,  cxppcllecs. 

JOHNSON, J. Decision here turns on the answers to these questions : 
( I )  I n  the absence of approval by the Interstate Commerce Conlmishion 
of the purchase by the plaintiffs of Keith's operating rights, did the 
plaintiffs acquire a vested property interest in the r~gh t s ,  separate ant1 
apar t  from the operating authori ty? ( 2 )  Was the evidence sufficient to 
support a decree of specific performance against Keith, requiring him 
to join with the plaintiffs i n  a long-form application to the 1nter.tatt. 
Commerce Commission asking its approval of the transfer of the operat- 
ing rights to the plaintiffs? 

A study of the record and the controlling authorities impels the con- 
clusion that  both questions should be ailsurered in the negative. This 
being so, it  follows that  the judgment of nonsuit was properly entered hy 
the trial court. We treat the questions in the order stated: 

1. T h e  Quest ion of Separa te  T r a n s f e r  of Operat ing Eights.--Here the 
plaintiffs urge that  the operating rights evidenced by an interstate mator- 
carrier certificate of convenience and neccmity may bt. transferred, yepa- 
rate and apart  from operating authority, without the approval of the 
Interstate Commerce Commission. 

IIowerer, transfers are authorized only under the procedure provided 
by Section 212 (b )  of the Federal Motor Carrier Act of 1935 as amended 
(49 USCA Sections 312 ( b )  and 5 ( 2 ) ) .  The Act contemplates two 
types of transfers-one under short-form procedure pursuant to regula- 
tions made by the Interstate Commerce Cornmission, the other under 
long-form procedure prescribed by Section 5 of the Interstate Commerce 
Act as amended (now treated as a par t  of the Federal Motor Carrier Act 
by virtue of amendment which repealed Section 2 13 of the original 
Motor Carrier Act and substituted therefor the amended Section 5 of the 
Interstate Commerce , k t .  See 49 USCIl  Sections 5 and 312 ( b ) ) .  And 
unless and until approval is obtained as prescribed by one or the other of 
these two modes of procedure, there can be no valid or effective transfer 
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by sale of either a certificate of convenience and necessity or the operating 
rights evidenced thereby. The clear meaning of the controlling statutory 
provisions seems to be that prior approve1 by the Commission is a condi- 
tion precedent to any such transfer, and until approval is obtained neither 
the transfer of operating rights nor any other part of the proposed sale 
may be lawfully consummated. This interpretation is supported by what 
is said in these decisions: U. S.  a. Resler, 313 V.S. 57, 15 L. Ed. 1185; 
Zabarslcy v. Flemings, 113 Vt. 200, 32 A. 2d 663; Gregory 7.. Lewis, 205 
Ark. 68, 167 S.W. 2d 499. See also Royal Blue Coaches v. Delaware River 
Coach Lines, Inc., 140 N. J .  Eq. 19, 52 A. 2d 763,-final appeal 2 N.J. 
73, 65 A. 2d 264; Raymond Bros. Motor Tmnsp., Inc.-Purchase-Sort71 
American, 37 M.C.C. 431 ; Hoover Truck Co.-Purchase-Frank John- 
son, 37 M.C.C. 507; Porashnick Local Truck System, Inc.-Purchase- 
George E. Smi th  and J .  V.  Grif in,  37 M.C.C. 565. 

Under the interpretation urged by the plaintiffs, the mere execution of 
a contract or bill of sale by the holder of a certificate, without sanction 
or approval of the Interstate Commerce Commission, would permit the 
creation of a vested property interest in operating rights, separate and 
apart from operating authority. This would give rise to an awkward 
situation, wherein one might purchase operating rights and, without prior 
approval of the Commission, apply to the court for relief on the theory of 
protecting vested property rights, and thereby indirectly challenge the 
jurisdiction of the Interstate Commerce Commission and its statutory 
powers of regulation and control over interstate motor carriers. 

The interpretation urged by the plaintiffs not only runs counter to the 
express provisions of the Federal Motor Carrier Act, but is contrary 
to the declared purpose of Congress in thereby delegating to the Interstate 
Commerce Commission the exclusive power to grant operating rights to 
motor carriers engaged in interstate commerce and in conferring on the 
Commission broad powers of regulation and control over this branch of 
interstate commerce (49 USCA Sections 304, 305 and 312) ; 37 Am. Jur., 
Sections 115-128 et seq. See also McLean T r w k i n g  Co. v. C. S., 321 
U.S. 67, 88 L. Ed. 544. 

Factually distinguishable are the cases cited and relied on by the plain- 
tiffs. The cases on which the plaintiffs chiefly rely as supporting the 
proposition here urged are: Re Rainbo Express, Inc., etc., 179 Fed. 2d 
1, 15 A.L.R. 2d p. 576; Brown v.  Smi th  et al., 32 Tenn. App. 622, 225 
S.W. 2d 91; Costello 2.. A-lcco. Transport Co., 33 Tenn. Spp.  411, 232 
S.W. 2d 297. 

Each of these cases involves, in a bankruptcy or insolvency proceeding, 
the validity of a chattel mortgage on a motor carrier certificate of con- 
venience and necessity. I n  substance, the decisions hold that prior ap- 
proval of the Interstate Commerce Commission is not necessary to the 
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validity of a chattel mortgage on a certificate as between the mortgagor 
and his privies and the mortgagee. 

The other cases cited on the proposition here urged-principally deci- 
sions of the Interstate Commerce Commission--deal with the rights of 
purchasers at  mortgage sales. The gist of these decisions is that on fore- 
closure the purchaser acquires the right to apply to the Commission for 
operating approval. 

I t  is true that in basic theory the execution of a chattel mortgage passes 
legal title to the res to the mortgagee. And the plaintiffs, relying upon 
this theory, call to their aid these decisions in chattel mortgage cases and 
urge that by analogy it follows that a separate property right is created 
ipso facto by the execution of a contract for the sale of a certificate or 
the operating rights evidenced thereby. However, this so-called passing 
of legal title in mortgage transactions is fictional only, as furnishing in 
legal contemplation a repository and notional vehicle for the later trans- 
fer of title, if need be, in case of foreclosure, so as to effectuate the under- 
lying security purposes of the chattel mortgage. Even under this theory, 
the equitable or beneficial title remains in the mortgagor. I n  the cited 
cases, the recognition of this fictional theory of the passing of legal title 
to the mortgagee means nothing more than that this fictional vehicle 
carries to the purchaser on foreclosure the right to apply to the Commis- 
sion for approval of transfer of the operating rights. Such seems to be 
the rationale of the decisions reached in the cited cases. At any rate, we 
are not inclined to treat these decisions in cases involving chattel mort- 
gages as authoritatire or controlling in support of the proposition that, 
notwithstanding want of approval by the Commission, as required by 
stetute, operating rights become clothed with the attributes of property 
in a constitutional sense upon the mere execution of a contract of sale 
of a certificate of conrenience and necessity. 

Therefore, if i t  be conceded arguendo that the holder of an interstate 
certificate of convenience and necessity has a vested property right there- 
in, even so, with the transfer in the present case standing unapproved by 
the Interstate Commerce Commission, it follows from what we have said 
that the alleged or proposed transfer of rights to the plaintiffs entitles 
them in no aspect of the case either to an adjudication of title or to 
injunctive relief against the defendants as prayed. Accordingly, we do 
not reach for decision, and it is not necessary for us to discuss, the refine- 
ments arising out of the arguments in the briefs rwpecting whether a 
certificate of convenience and necessity to operate as an interstate motor 
common carrier is regarded as a franchise-limited or special-possessing 
the attributes of property and entitling the holder to the usual constitu- 
tional protective safeguards. See, however : 60 C.J.S., Motor Vehicles, 
Sections 84 ( a )  and ( c ) ;  Annotations: 15 A.L.R. 2d 883; 73 C.J.S., 
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Property, Sections 1, 2, 13 and 15; Elizabeth City v. Banks, 150 N.C. 
407, bot. p. 415, 62 S.E. 189; Coach Co. v. Transit Co., 227 N.C. 391, 
42 S.E. 2d 398; I'tililies Commission v. JIcLean, 227 K.C. 679, 44 S.E. 
2d 210; Atlantic Greyhound Corporafion v. S o r t h  Carolina Utilities 
Commission, 229 N.C. 31, 47 S.E. 2d 473. 

2. The Question of Specific Performance.-While approval by the 
Commission is a condition precedent to a valid and effective transfer of a 
certificate of convenience and necessity or operating rights evidenced 
thereby, nevertheless a failure to secure such prior approval does not leave 
the proposed purchaser remediless. contract to convey or a bill of sale, 
unapproved by the Commission, but otherwise valid, confers upon the 
proposed purchaser the right to apply to the Commission for approval. 
Royal Blue Coaches v. Delaware River Coach Lines, Inc., supra. Ordi- 
narily, a court of equity will decree specific performance of a valid con- 
tract to transfer operating rights evidenced by a certificate of conveni- 
ence and necessity, to the extent of compelling the parties to take steps 
necessary to effectuate the transfer, such as making application to the 
Commission in manner and form as agreed by the parties in making the 
contract. Lennon 1,. Habit, 216 N.C. 141, 4 S.E. 2d 339; Watson Bros. 
Tmnsp. Co. v. Jaffa, 143 F. 2d 340. 

Here, the plaintiffs contend they are entitled to a decree compelling the 
defendants to join in another application to the Commission- the long- 
form type of application designated as Form BMC 24 under Section 5 of 
the Interstate Commerce Act (49 USCB Sec. 5 ) .  

However, all the evidence discloses that Keith expressly contracted to 
sell only under the short-form procedure set up under Section 212 (b)  
of the Federal Motor Carrier Act (49 ITSCA Sec. 312 (b ) ) ,  and all the 
evidence tends to show he has complied with the contract in this respect. 
He joined with Raveuel in the short-form application, as agreed and the 
transfer was approved. This being so, the plaintiffs are not entitled to 
specific performance. The remedy of specific performance is an equita- 
ble remedy of ancient origin. I ts  sole function is to compel a party to do 
precisely what he ought to have done without being coerced by the court. 
49 Am. Jur., Specific Performance, Sec. 2, p. 6. 

Equity can only compel the performance of a contract in the precise 
terms agreed on. I t  cannot make a new or different contract for the 
parties simply because the one made by the parties proves ineffectual. 
49 dm.  Jur., Specific Performance, Sec. 22, pp. 35 and 36. "The remedy 
of specific performance is never applicable where there is no obligation 
to perform," 58 C.J., p. 847, and specific performance does not lie until 
there has been a breach of contract. 58 C.J., p. 851. 

The plaintiffs contend that under all the circumstances it was implied 
in the terms of the contract that Keith should do all things necessary to 
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effectuate a transfer to the plaintiffs. The answer to this is that  the 
parties did not leave to implication the matter of procedure to be followed 
in  effectuating the proposed transfer. As to this, they contracted in 
express terms, and the rule is that  there can be no implied agreement 
where an  express one exists. It is only when the part im do not expressly 
agree that  the law may raise an  implied promise. W i n s t e a d  v, R e i d ,  44 
N.C. 7 6 ;  Lauwence z.. Hes ter ,  93 N.C. 7 9  ; 1 2  Am. J u r .  Contracts, Sec. 7. 

Accordingly, with no breach of contract being made to appear, the 
action of the court below ill declining to decree specific performance will 
be upheld. With  decision being rested on this ground, i t  is not necessary 
for us discuss the contentions pro and con treated a t  length in the 
briefs respecting whether or not the plaintiffs arc barred relief under 
application of the rule of equity expressed in the maxim that  "he who 
comes into equity must come with clean hands," and these related max- 
ims: Ex f u r p i  causa n o n  or i tur  actio,  and In  pari  delicto portior est 
conditio defendent is .  

A study of the record impels the conclusion that  the court below fol- 
lowed and applied the pertinent, controlling principles of law and equity 
and reached the right decision. Therefore the judgment below is 

Affirmed. 

ELMER COX, ADMIKISTRATOR OF PATTY MATTHEWS COX, v. HENNIS 
FREIGHT LINES, INC., 

and 
LETHIF: MATTHEWS r .  HENNIS FREIGHT LINES, INC. 

(Filed 22 August, 1952.) 
1. Trial § 23a- 

Nonsuit may not be entered upon a particular theory of liability unless 
such theory is not supported by the pleadings. liberally construed in favor 
of the plaintiff, or by the evidence, considered in the light most farorable 
to plaintiff. 

Upon motion to nonsuit, the credibility of witnesses and the weight to be 
given their testimon~ are matters within the province of the jury, and it 
may accept as true a part of the testimony offered by a party and reject 
as false the remainder of such testimony. 

3. Automobiles § 18h (a)-Evidence held for jury in this action involving 
collision at intersection controlled by automatic signals. 

Plaintiffs' evidence tended to show that the green signal light was with 
the driver of the car in which one plaintiff and the intestate of the other 
plaintiff were riding as guests, and that their drirer proceeded first into 
the intersection and that the car was struck by defendmt's tractor-trailer, 
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which entered the intersection from the right without giving the car time 
to clear the intersection, although its tlrirer could have observed the prior 
entry of the car into the intersection, he ld :  Defendant's motions to nonsuit 
were properly denial, since plaintiffs' evidence tends to show that the 
collision occurred as  a proximate result of tlie negligence of defendant's 
driver in crashing the stop light, or in his failure to maintain a proper 
looliout, to keep his vehicle under reasonable control, or in driving a t  n 
speed greater than was reasonable and prudent under the existing condi- 
tions. 

4. Automobiles $ 8i: Municipal C ~ r p o r a t i o n s  § 39- 

A m~uiicipal corporation is given authority by statute to install auto- 
matic traffic control siguitls and to compel their observ:~nce by ordinance. 
U.S. 20-169. 

3. Sutomobilcs § 8i- 
A motorist is gnilty of negligence as  a matter of law if he fails to stop 

in obedience to a red traffic light as  required by municipal ordinance, and 
s~lcli  negligence is act io~~able if i t  prosiinately causes the death or injury 
of another. 

6. Same- 
The fact that a motorist has a green traffic light facing 11in1 as  lie ap- 

proaches and enters a n  intersection does not relieve him of the duty to 
maintain a proper lookout, to keep his vehicle under reasonable control, 
and to drive his vehicle a t  a speed which is reasonable and prudent under 
tlie existing conditions, or exonerate him from legal liability for the death 
or injury of another proximately resulting from his failing to perform his 
legal duty in one or more of these respects 

7. Automobiles 5 1%- 

In  an action based upon defmdant's failure to observe and obey a n  autcr- 
matic traffic control signal, the failure of the complaint to allege that such 
signal was maintained and operated under an ordinance of the inunici- 
pality is a defect, but such defect is cnred by the anslyer when it alleges 
this material fact. 

8. Pleadings 5 I+ 

A fatal omission in the complaint is cured if such onlission is supplied 
by an affirmative allegation of the answer. 

9. Automobiles §$ 8i, 18i-Right of motorist t o  rely on  traffic control light 
is not subject t o  limitation t h a t  h e  b e  free of negligence. 

When supported by the evidence, the court should give in snbstance a t  
least a requested instruction to the effect that if the automatic signal light 
was green facing the driver of defendant's truck, such driver, in the 
absence of anything wllicli shonld have given him notice to the contrary. 
had the right to assume and act upon tlie nssnrnption that tlie driver of a 
vehicle entering tlie intersection along an intersecting street wonld not 
only esercise ordinary care for his o\vn safety as  well as  the safety of his 
passengers, bnt would bring his car to a stop before entering the intersec- 
tion in obedience to the traffic signal, and a n  instruction to the effect that 
the right of defendant's driver to rely upon the signal device obtained only 
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if defendant's driver mas exercising due care and was free from negligence, 
is error. 

The rule that a party is not under duty to anticipate disobedience of 
law or negligence on the part of others, but in the absence of anything 
which gives or should give notice to the contrary, is entitled to assume and 
act on the assumption that others will obey the lam and exercise ordinary 
care, held not subject to the limitation that such p2lrty be absolutely free 
of negligence on his own part, although such rule would not absolve him 
from liability if his own negligence constitutes the proximate cause. or one 
of the proximate causes, of the injury. 

AFPEAL by defendant from Gwyn, J . ,  and a jury, a t  November Term, 
1951, of YADKIN. 

Two consolidated c i d  actions arising out of a collision between two 
motor vehicles a t  a street intersection, where trafic was regulated by 
automatic traffic control signals. 

These are the facts : 
1. Rockford Street, which runs northeast and southwest, and Worth 

Street, which runs northwest and southeast, intersect and cross each 
other in a somewhat congested area in the Town of Mount Airy, Xorth 
Carolina. Each street is pared, and has a width of 30 feet. 

2. Traffic a t  the intersection is regulated by automatic traffic control 
signals erected under an  ordinance of the Town of Mount Airy. These 
signals are suspended orer the center of the intersection, and display 
successively green, yellow, and red lights in four directions, namely, both 
ways on Rockford Street and both ways on Worth Street. The lights 
are synchronized so that  green lights are exhibited to motorists on Rock- 
ford Street when red lights are shown to motorists on Worth Street, and 
vice versa. The ordinance provides, i n  substance, that  a motorist facing 
a green light may proceed straight through the intersection or turn  right 
or  left on it, and that  a motorist facing a red light must stop before enter- 
ing the intersection and remain standing until the light confronting him 
changes to green. A violation of the ordinance is a misdemeanor. 

3. A t  eleven o'clock in the forenoon on 21 November, 1950, a northeast- 
bound Chevrolet automobile driren by Marvin Matthews, which a p  
proached and entered the intersection on Rockford Street, and a north- 
west-bound tractor-trailer combination owned by the defendant Hennis 
Freight Lines, Inc., which approached and entered the intersection on 
Worth Street, collided on the intersection, killing Patty Matthews Cox 
and injuring Lethie Matthews, who were guests i n  the Chevrolet car. 
The automatic traffic control signals were working a t  the time of this 
erent, and the tractor-trailer comhination was then being operated by its 
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regular drirer, Gerald Fisher Hamer, on a business mission for the 
defendant. 

4. These two actions grow out of the collision between the Chevrolet 
automobile and the tractor-trailer combination. The plaintiff Elmer Cox, 
as administrator, sues the defendant for damages for the death of his 
intestate, Patty Matthews Cox, and the plaintiff Lethie Matthews sues 
the defendant for damages for her personal injuries. The cases were con- 
solidated for trial by consent of the parties, each of whom introduced 
evidence. 
5. According to the testimony presented by the plaintiffs, the tragedy 

happened in this way: 
Patty Matthews Cox and Lethie Matthews traveled northeastward 

along Rockford Street as guests in the Chevrolet automobile driven by 
Marvin Matthews. As the Chevrolet car neared the intersection of Rock- 
ford and Worth Streets, Marvin Matthews was confronted by a red light. 
He brought the Chevrolet to a complete stop just outside the intersection, 
and waited for the light to change. When the light facing him became 
green, Marvin Matthews put the Chevrolet into motion, entered the inter- 
section substantially in advance of the tractor-trailer combination which 
was then moving northwesterly along Worth Street, and undertook to 
proceed straight through the intersection at  a speed not exceeding ten 
miles an hour. Although the prior entry and occupation of the inter- 
section by the Chevrolet automobile was clearly visible to him for an 
appreciable time as he approached the intersection, the driver of the 
tractor-trailer combination drove northwestwardly on Worth Street at  a 
speed approximating 40 miles an hour, proceeded onto the intersection 
without changing the course of his vehicle or making any attempt to 
slacken its speed until a mere instant before the impending collision, and 
struck the Chevrolet car, killing Patty Matthews Cox and inflicting upon 
Lethie Matthews bodily injuries which necessitated the amputation of her 
right leg and made her a virtual cripple. 

6. The evidence adduced by the defendant gives this version of the 
unfortunate occurrence : 

The tractor-trailer combination moved northwestward on Worth Street 
toward the intersection at a speed of "somewhere between 20 and 25 miles 
an hour." At the same time, Marvin Matthews, who "could see south- 
wardlg and to his right on Worth Street approximately 150 feet," drove 
his Chevrolet automobile, which was substantially more distant from the 
intersection than the tractor-trailer, in a northeastern direction on Rock- 
ford Street. When the tractor-trailer combination reached a ~ o i n t  75 
feet from the intersection, the traffic lights changed so that the light con- 
fronting the driver of the tractor-trailer was green, and the light facing 
Marvin Matthews was red. The traffic lights continued in this state 
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until the collision occurred. Inasmuch as he had t h ~  green light in his 
favor and believed that  Marvin Matthews would stop before entering the 
intersection in obedience to the red light facing Rockford Street, the 
driver of the tractor-trailer combination entered the intersection when 
the Chevrolet "car was around 10 to 15 feet from tht. intersection," and 
undertook to proceed straight through the intersection. Instead of stop- 
ping before entering the intersection, Marvin Natthews drove his Chev- 
rolet through the red light confronting him, proceeded onto the inter- 
section a t  unabated speed, and crashed against the G l e  of the tractor- 
trailer combination, causing the collision and its tragic consequences. 
Jus t  as soon as he realized that  Marvin M a t t h e w  would continue on his 
way without stopping or even slowing down in u t t u  disregard of thr  
red light facing Rockford Street, the driver of the tractor-trailer com- 
bination tried in vain to avert the impending collision by applying his 
power brakes. 

7.  These issues mere wbinitted to the jury in the death action : 
(1) Was the death of P a t t y  Mattheus Cox, deceased, caused by the 

negligence of the defendant, aq alleged? ( 2 )  What  amount, if any, is  
the plaintiff entitled to recover of the defendant? The jury ariswered 
the first issue "Yes," and the second ibsue "$10.000.00." The court 
entered judgment for the plaintiff Elmer Cox, Administrator of Pa t ty  
Matthews Cox, on this ~ e r d i c t ,  and the defendant (appealed, ascigning 
errors. 

8. Thesc issues were submitted to the jury in the persoiial in jury  
action: ( I )  Was the plaintiff Lethie M a t t h e w  injiirtd by the negligence 
of the defendant, as alleged? ( 2 )  What  amount, if any, is the plaintiff 
entitled to recover of the defendant? The jury anmered the first issue 
"Yes," and the second issue "$45,000.00." The court entered judgment 
for the plaintiff Lethie Ifatthews on the verdict, and the defendant ap- 
pealed, assigning errors. 

! I .  The defendant asserts by its assignments of error that  the trial judge 
erred in refusing to dismis~.  the actions upon compulsory nonsuits after  
all the evidence was i n ;  that  the trial judge erred in failing to charge the 
jury as requested in special prayers for instructions tendered by the 
defendant; and that  the trial judge erred in the instructions actually 
given by him to the jury. 

J.  T .  Reecr ,  Wm. X. ,111rn, rtnd H o k e  F. H e n d t r s o n  for plnintifics, 
appellees.  

Folger  cP. F o l p i -  for r l e f rndnn f ,  nppel lant .  

ERVIN, J. The court cannot mbmit  a case to the jury on a particular 
theory un1e.s quch theory is supported hy both the pleadings and the 
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evidence. Hooper v. Glenn, 230 N.C. 571, 53 S.E. 2d 843; Ewing  1 1 .  

Rates ,  196 N.C. 354, 145 S.E. 673; P i t f m a n  v. Tobacco Growers Asso- 
ciation, 187 N.C. 340, 121 S.E. 634; Frick Co. v. Boles, 168 N.C. 654, 
84 S.E. 1017; Wilson  v. Railroad, 142 N.C. 333, 55 S.E. 257. I n  ascer- 
taining whether a pleading upholds a theory, the court construes the 
allegations of the pleading with liberality in favor of the pleader with a 
view to presenting the case on its real merits. G.S. 1-151 ; L y o n  v. R .  R., 
165 N.C. 143, 81 S.E. 1. I n  determining the sufficiency of evidence to 
sustain the theory of the complaint and to withstand the motion of the 
defendant for a compulsory nonsuit, the court interprets the evidence in 
the light most favorable to the plaintiff. G r a h a m  21. Gas Co., 231 N.C. 
680, 58 S.E. 2d 757, 17 A.L.R. 2d 881; Higdon  v. Jaf fa,  231 N.C. 242, 
56 S.E. 2d 661; Potter  v. S u p p l y  Co., 230 N.C. 1, 51 S.E. 2d 908; Hughes  
v. T h a y e r ,  229 N.C. 773, 51 S.E. 2d 488. I n  performing this task, the 
court bears in mind that the credibility of witnesses and the weight to 
be given to their testimony are matters within the province of the jury, 
and that the jury may accept as true a part of the testimony offered by a 
party and reject as false the remainder of such testimony. Graham I,. 
Gas Co., supra;  Casada v. Ford,  189 N.C. 744, 128 S.E. 344; IIadley v. 
T i n n i n ,  170 N.C. 84, 86 S.E. 1017; N a y n a r d  z3. Sears, 157 S .C.  1, 72 
S.E. 609; N e w b y  v. Edwards,  153 K.C. 110, 68 S.E. 1062; S. v. Small-  
wood, 75 N.C. 104. 

When the pleadings and the evidence in the cases now before us are 
tested by these rules, it is manifest that they support two theories of 
recovery. These theories are somewhat alternative in character. and are 
summarized in the numbered paragraphs set forth below: 

1. The driver of the defendant's tractor-trailer combination was guilty 
of negligence in that he failed to stop in obedience to a red traffic light 
as commanded by the ordinance, and his negligence in this respect proxi- 
mately caused the death of Patty Matthews Cox and the personal injury 
of Lethie hfatthews. 

2. Marvin Matthews drove the Chevrolet automobile into the inter- 
section first and undertook to proceed straight through it ahead of the 
tractor-trailer combination, whose driver could observe the prior entry 
and occupancy of the intersection by the Chevrolet car. Notwithstand- 
ing this, the driver of the tractor-trailer combination immediately pro- 
ceeded onto the intersection without permitting the Chevrolet automo- 
bile to clear the intersection or its pathway thereon. I n  so doing, the driver 
of the tractor-trailer combination was negligent in that he failed to main- 
tain a proper lookout, or in that he failed to keep his vehicle under reason- 
able control, or in that he drove his vehicle at  a speed greater than was 
reasonable and prudent under the conditions then existing. The negli- 
gence of the driver of the tractor-trailer combination in one or more of 
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these respects, either of itself or in conjunction with concurrent negli- 
gence on the part of Marvin Matthews, proximately caused the death of 
Pat ty  Matthews Cox and the personal injury of Lethie Matthews, irre- 
spective of the color of the traffic light confronting the driver of the 
tractor-trailer combination at  the time of his entry into the intersection. 

These theories rest upon substantial legal foundai,ions. The Legisla- 
ture has decreed in express terms that "local authorities shall have power 
to provide by ordinances for the regulation of traffic by means of . . . 
signaling devices on any portion of the highway where traffic is heavy or 
continuous." G.S. 20-169. I n  consequence, the Town of Mount Airy 
acted within the limits of its authority as a municipal corporation in 
enacting its ordinance and in installing its automatic traffic control sig- 
nals. Since the ordinance is designed to guard the safety of persons 
using the public streets of the municipality, a motorist is negligent as a 
matter of law if he fails to stop in obedience to a red traffic light a3 
required by the ordinance, and his negligence in that particular is action- 
able if it proximately causes the death or injury of' another. Boles v. 
Hegler, 232 N.C. 327, 59 S.E. 2d 796; Tysinger v. ~ 3 a i r y  Products, 225 
N.C. 717, 36 S.E. 2d 246; Dillon v. Winston-Salem, 221 N.C. 512, 20 
S.E. 2d 845; Holland v. Strader, 216 N.C. 436, 5 S E. 2d 211; King c. 

Pope, 202 N.C. 554, 163 S.E. 447; Wolfe v. Coach Line, 198 N.C. 140, 
150 S.E. 876; Wolfe v. Baskin, 137 Ohio St. 284, 28 N.E. 2d 629. The 
mere fact that the operator of a motor vehicle may have a green light 
facing him as he approaches and enters an intersection where traffic is 
regulated by automatic traffic control signals does not relieve him of his 
legal duty to maintain a proper lookout, to keep his vehicle under reason- 
able control, and to drive his vehicle at  a speed which is reasonable and 
prudent under existing conditions, or exonerate him from legal liability 
for the death or injury of another proximately resulting from his failure 
to perform his legal duty in one or more of these respects. Bobbitt 2,. 

Haynes, 231 N.C. 373, 57 S.E. 2d 361; Sebastian 41. Motor Lines, 213 
N.C. 770, 197 S.E. 539; Rose v. Cumpitello, 114 Corm. 637, 159 A. 887; 
Davis v. Dondanville, 107 Ind. App. 665, 26 N.E. 2d 568; Landers v. 
Mahler, 295 Ill. 498, 15 N.E. 2d 13;  Capillon v. Langsfeld (La. App.), 
171 So. 194; McCormick & Go. v. Cauley (La. App.), 168 So. 783; U .  S. 
Fidelity & Guaranty Co. v. Continental Baking Co., 172 Md. 24, 190 A. 
768 ; Shea v. Judson, 283 N.Y. 393, 28 N.E. 2d 885 ; Schmidt v. Ci ty  Ice 
& Fuel Co., 60 Ohio App. 29, 19 N.E. 2d 514; Radobersky v. Imperiol 
Volunteer Fire Dept., 368 Pa. 235, 81 A. 2d 865; Wilson v. Koch, 241 
Wis. 594, 6 N.W. 2d 659. 

These things being true, the court rightly refused to nonsuit the actions. 
I n  reaching this conclusion, we do not overlook the circumstance that the 
first theory of recovery presented by plaintiffs is defectively stated in 
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their pleadings. The complaints do not allege, as they ought, that the 
automatic traffic control signals a t  the intersection involved in the tragedy 
were maintained and operated under an ordinance of the Town of Mount 
a i ry .  Stewart v. Cab Co., 225 N.C. 654, 36 S.E. 2d 256. I t  appears, 
however, that the defendant sets forth this material fact in its answers in 
complete detail. As a consequence, the rule that a defective pleading may 
be aided by the allegations of the adverse party applies. Under this rule, 
the answer of a defendant aids the complaint, and cures an omission if 
it affirmatively alleges a material fact not alleged by the plaintiff. Ricks 
e. Brooks, 179 N.C. 204,102 S.E. 207; Harvell v. Lumber Co., 154 N.C. 
254, 70 S.E. 389; Bank v. Fidelity Co., 126 N.C. 320, 35 S.E. 588, 83 
Am. S. R. 682; Whitley v. Railroad Company, 119 N.C. 724, 25 S.E. 
1018; Lockhart v. Bear, 117 N.C. 298, 23 S.E. 484; Willis v. Branch, 94 
N.C. 142; Johnson v. Finch, 93 N.C. 205; Pearce v. Mason, 78 N.C. 37; 
Garrett v. Trotter, 65 N.C. 430. 

Counsel for the defendant aptly tendered to the court written requests 
for these special instructions : 

"1. The operator of defendant's truck was not under the duty of antici- 
pating negligence on the part of the operator of the Matthews car and in 
the absence of anything which should have given him notice that the 
operator (of the Matthews car) was not going to stop at  the intersection 
. . ., the operator of defendant's truck was entitled to assume and to act 
on the assumption that the operator of the Matthews car would exercise 
ordinary care for his own safety and the safety of the occupants of his 
car and bring his car to a stop before entering the intersection, if the 
signaling device had a red or stop signal at  the intersection at  the time 
the Matthews car approached and entered the intersection." 

''2. The court charges you that if the signal light was green facing the 
driver of defendant's truck . . . at the time defendant's driver ap- 
proached the intersection, and there was nothing to . . . prevent the 
driver of the Matthews car from seeing the truck as i t  approached the 
intersection, there would be no duty on defendant's driver to anticipate 
that Matthews would fail to stop as required by the . . . ordinance, and 
. . . the signal light, and in the absence of anything which gave or should 
have given notice to the contrary, defendant's driver was entitled to 
assume and to act on the assumption . . . that Matthews would not only 
exercise ordinary care for his own safety as well as (that of) those riding 
in his car, but would act in obedience to the ordinance . . . and the 
signaling device . . . before entering the intersection." 

Instead of giving such instructions, the court charged the jury on this 
aspect of the controversy in this language: ('As long as the operator of a 
motor vehicle upon a public street or highway is exercising due care, he 
has  the right to rely upon signal devices erected and maintained by a 
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municipal corporation. As long as the operator of a motor vehicle upo~l  
a public street is i n  the exercise of due care, he has the right to assumc. 
that  others who are operating along the highway will obey the l aus  auci 
ordinances regulating the operation of motor vehicles, i d e s \  there are 
circumstances to put him on notice to  the contrary. If Gerald Fisher 
Hamer, the defendant's driver, was in the exercise of due care and if 
there were no circumstances to put him on notice that  B l a r ~ i n  Mat them 
was failing to observe and obey the law, if Marvin Alatthew did fail to 
observe and obey the law, then if Gerald Fisher Hainer, the defendant's 
driver, under those circumstances, drove into the intersection while the 
light facing him was green, it mould not be negligtwce on his part  to 
assume that  Marvin Matthews would ohey the law and stop if the red 
light was facing him." 

The defendant asserts in its assignments of error i hat the court errctl 
in refusing the requests for special instructions, and in charging tlit. 
jury as set out above. 

The  requests of the defendant for special instructions are sanctioned by 
this well settled doctrine: One is not under the duty of anticipating 
disobedience of law or negligence on the par t  of other;, but in the absence 
of anything which gives or should give notice to the contrary a perwli 
is entitled to assume, and to act on the assumption, that  others mill obey 
the law and exercise ordinary care. Chaffin v .  Brame,  233 N.C. 377, 
64 S.E. 2d 276; S. 21. 1121, 233 N.C. 61, 62 S.E. 2d 532; B o b b i f t  1 % .  

Haynes ,  svpra;  Wi l son  v. iMotor Lines ,  230 N.C. 551, 54 S.E. 2d 5 3 ;  
C o x  v .  Lee,  230 X.C. 155, 52 S.E. 2d 355; Dowson v. Transpovfcrtion C ' o . ,  
230 N.C. 36, 51 S.E. 2d 921; l 'yson L'. Ford, 228 N.C. 778, 47 S.E. "1 
251; Gad& 2,. Kel ly ,  228 N.C. 697, 47 S.E. 2d 3 4 ,  Hill v. Lopez,  25% 
N.C. 433, 45 S.E. 2d 539; Tys inger  u. Dwiry Prodnc f s ,  supru;  C u m m i u s  
V .  Frtlit Co., 225 K.C. 625, 36 S.E. 2d 11; l lobbs  v. Poach Co., 225 N.C. 
323, 34 S.E. 2d 211; Cab Co.  u. Sanders ,  223 X.C. 626, 27 S.E. 2d 631; 
Montgomery v. Blades, 222 N.C. 463, 23 S.E. 2d 844; T a r r a n t  u. B o t t l i , q  
Co., 221 N.C. 390, 20 S.E. 2d 565; Reez)es 11. Sta ley ,  220 N.C. 573, 1 9  
S.E. 2d 239; M u r r a y  v .  R. R., 218 N.C. 392, 11 S.E. 2d 326; Guthrie  
u. Gocking,  214 N.C. 513, 199 S.E. 707 ; 8 e b a ~ f  ian v .  ‘voter Lines, S I L ~ ~ U  : 
Quinn  v .  R. R., 213 N.C. 48, 195 S.E.  85;  Hancock v. Wi l son ,  211 N.C. 
129, 189 S.E. 631; J a m e s  1.. Coach Co.,  307 N.C. 742, 178 S.E. 607; 
Jones  V. Bagwell,  207 N.C. 378, 177 8.13. 170; C o r y  PI. C o r y ,  205 N.C. 
205, 170 S.E. 629; Shir ley  2,. d y e r s ,  201 K.C. 51, 153 S.E. 840; WilX,in- 
s o n u .  R. R., 174 N.C. 761, 94 S.E. 521; W y a t t  u. R. R., 156 N.C. 307, 7.2 
S.E. 383; 38 Am. Jur., Negligence, section 192; 65 C.J.S., Negligence, 
section 15. 

The  able and conscientious tr ial  judge was undoubtedly constrained 
to refuse the requests for  special instructions and to charge the jury as 
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Cox v. FREIGHT LIKES and MATTHEW~ v.  FREIGHT LIKES. 

he did by statenlenta in the opinions in Groonte v. Davis ,  215 K.C. 510, 
2 S.E. 2d 771, and S i o h ~ s o n  v. N a n c e ,  219 S . C .  772,  15 S.E. 2d 284, to 
the effect that a motorist forfeits a right of way conferred upon him by 
positive legislative enactment and disables himself to claim the benefit of 
the doctrine invoked by the defendant in the instant cases if he is not 
altogether free from negligence. 

Although these statements constituted mere obiter dic ta  in the Groomr 
case, they were recognized and applied as established law by a divided 
court in the S w i n s o n  case. Inasmuch as the majority opinion in the last 
named decision stated that "ordinarily it is said that a defense of this 
kind is available only to one who is himself free from negligence, or, to 
put it more accurately, of negligence such as might stand in proximate 
relation to the injury," it may be argued that the majority of the Court 
in the Swinson case simply intended to uphold the sound proposition that 
a motorist whose negligence has proximately caused injury to another 
cannot absolve himself from liability by claiming that he assumed that 
the injured party or some third person would act lawfully and prudently. 
Be this as it may, it cannot be gainsaid that the statements in the opin- 
ions in the Groome and S w i n s o n  cases fully support the action of the trial 
judge in refusing the requests for special instructions and in charging the 
jury as he did. 

It thus appears that we cannot pass on the assignments of error under 
consideration without either approving or disapproving the statements 
of the Groome and Srcinson cases. 

I t  may seem at first blush that the nebulous cause of legal righteous- 
ness will be served by classifying as legal pariahs all those v~ho  are guilty 
of negligence of ally character, regardless of whether or not there is any 
probability, or even possibility, that their negligence will result in injury 
to themselves or others. 

Second thought compels the conclusion, however, that the law of negli- 
gence as it has been established and enforced in this jurisdiction time out 
of mind cannot be reconciled with the unqualified assertions of the 
Groome and S w i n s o n  cases that the right to rely on a right of way cre- 
ated by positive legislation and to assume that other users of the highway 
will obey the law and exercise ordinary care is restricted to those motor- 
ists who are themselves absolutely free from negligence. 

The validity of this view is obvious, we think, when the part of the 
charge under scrutiny and its inherent implications are stated. When 
this is done, the charge comes to this : I f  the two motor vehicles involved 
in these cases approached and reached the intersection when the traffic 
light facing the defendant's driver was green and the traffic light con- 
fronting the operator of the Chevrolet car was red, the defendant's driver - 
had no right to rely on the automatic traffic control signals or to act on 
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the assumption that the operator of the Chevrolet car would observe the 
ordinance and stop in obedience to the red light if he, i.e., the defendant's 
driver, was negligent in any respect, even though the attending circum- 
stances reasonably indicated that the operator of the Chevrolet car in- 
tended to observe the ordinance and stop in obedience to the red light, 
and even though the attending circumstances also reasonably indicated 
that there was no likelihood whatever that the negligence of the defend- 
ant's driver would cause any injury to an occupant of the Che~rolet car 
or any other person. 

The statements of the Groome and Swinson cnscs are not sound law. 
Their acceptance as such would produce virtual chaos in the administra- 
tion of the law of negligence. They constitute a negation of the basic 
concept that since every person necessarily acts on appearances, his con- 
duct in a given situation must be judged in the light of all the circum- 
stances surrounding him at the time. Malcolm v. C'cltfon Mills, 191 N.C. 
727, 133 S.E. 7 ;  Perkins v. Wood & Coal Co., 189 K.C. 602, 127 S.E. 
677; Forsyth v. Oil Mill,  167 N.C. 179, 83 S.E. 320. They ignore the 
fundamental principle that the only negligence of legal importance is 
negligence which proximately causes or contributes to the injury under 
judicial investigation. S m i f h  2,. Whitley,  223 N.C. 534, 27 S.E. 2d 442; 
Wall  v. Asheville, 219 N.C. 163, 13 S.E. 2d 260; I?yrd v. Ezpwss Co., 
139 N.C. 273, 51 S.E. 851. When they are incorporated in a charge, 
they obscure the essential rule that "foreseeable injury is a requisite of 
proximate cause, and proximate cause is a requisite for actionable negli- 
gence, and actionable negligence is a requisite for recovery in an action 
for personal injury negligently inflicted.'' Butner z,. Spease, 217 N.C. 
82, 6 S.E. 2d 809. Indeed, an instruction embodying these statements has 
an exceedingly strong tendency to implant in the minds of jurors the 
fallacious notion that when a motorist, who undertakes to exercise a right - 
of way conferred on him by positive legislation, is negligent in any degree, 
he makes himself legally accountable "for whstsoevel- shall come to pass," 
no matter how unforeseeable it may be. When all i:; said, the statements 
under scrutiny necessarily rest on a commixture of these somewhat per- 
plexing theories: (1) That the nebulous cause of legal righteousness re- 
quires that a motorist be penalized for his negligence, even though it 
bears no causal relation whaterer to the occurrence under judicial investi- 
gation; and (2)  that the negligence of a motorist, homerer inconsequen- 
tial i t  may be, can nullify positive legislation aptly designed to protect 
human life and limb at highway intersections. 

For the reasons given, we are compelled to disapprore the statements 
of the Groome and Swinson cases, and to hold that the trial judge erred - - 
in carrying those statements into effect by refusing the requests for special 
in~tructions and by charging the jury as he did. The error of the judge 
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in so doing prejudiced t h e  r ights  of the  defendant, and  necessitates a new 
t r ia l  of these cases. It is so ordered. 

N e w  trial.  

MRS. ANNIE ESTHER LEE V. H. L. GREEN S: COMPANY, INCORPO- 
RATED, TRADING A N D  DOING BUSINESS UNDER THE NAME A N D  STYLE OF 

SILVER'S FIVE AND TEN CENT STORE. 

(Filed 22 August, 1952.) 
1. Negligence § 4f- 

While a proprietor of a store is not an insurer of the safety of its cus- 
tomers, he is under duty to  exercise ordinary care to keep the aisles and 
passageways where customers a re  expected to go in a reasonably safe con- 
dition and to give warning of hidden dangers or unsafe conditions of which 
he knows or in the exercise of reasonable supervision and inspection should 
know. 

a same-- 
The doctrine of res ipsa Zoquitur does not apply to injuries resulting 

from slipping or falling on the oiled floor of a store. 

In  order for a customer to recover for injuries sustained in falling upon 
an oiled door of a store, the customer must introduce evidence tending 
to show that  the proprietor had the floor oiled or permitted it  to be oiled 
in a n  improper manner so a s  to leave i t  in a n  unsafe condition. 

Plaintiff's evidence was to the effect that  she slipped and fell on a n  aisle 
in defendant's store a t  a place that  was slick with excessive oil or grease, 
that  all of the floor in this portion of the store appeared to have been oiled 
or greased, and that  the application was fresh a t  some spots and dry a t  
others, with greater accumulations of oil or grease a t  some places than a t  
others. Held:  The evidence was sufficient to make out a prima facie case 
and take the issue of negligence to the jury. 

Where the evidence tends to show that the floor of a n  entire portion of 
a store had been given some general type of oil treatment, improperly 
applied so that more oil was allowed to accumulate a t  some places than nt 
others, held: I t  is not incumbent upon plaintiff to show when or by whom 
the treatment was applied or the mode of procedure followed in applying 
it, since the fact of its general application supports the inference that  it  
was oiled by or under the direction or supervision of the proprietor, and 
therefore knowledge of the proprietor of the hazardous condition may be 
inferred, since no one needs notice of that which he knows. 

BARNHILI,, J., dissenting. 
WINBOUNE and DENNY, J.J., concur in dissent. 
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APPEAL by plaintiff from Pless. J., 7 January  Term, 1852, of GUILFORD 
(Greensboro Ilirision). Rerersxl. 

Civil action to recoyer danii~prs for pe r~ona l  injuries sustained by 
plaintiff as a result of slipping and falling 011 the floor of defendant's 
etore. 

The plaintiff, a housewife about 53 years of age, after purchasing some 
articles on the first floor of the defendant's store in Gr(?ensboro, went down 
the stairway to the basrnient to inake other purchase!:. - i t  the bottom of 
the stairway she turned to the right and after going 12 or 1 5  feet from 
the bottom step her right foot slipped out from undel her a t  a slick place 
on the floor and she fell, fracturing her hip and sustaining other personal 
injuries. The floor was made of tongue and groored wood material. 

The plaintiff's narrative of the occurrence is in substance as follows: 
"Lit the moment my foot slipped, I mas looking a t  the things offered on 
the counter by my  right side. When I fell, the merchandise I had bought 
flew across the floor. . . . I had on medium heels. . . . MY ankle did not 
turn. . . . , ifter I got u p  or mas picked up, I observed the place where 
I had fallen was dark, greasy, and slippery looking. There seemed to be 
right much oil or grease or something where I was. . . . There was dir ty 
grease and dir t  and grease on m r  hose and on my  dress and my  arm, 
where I laid back on the floor, which appeared to he dark, greasy, and 
slick. . . . When the man first picked me up, I brushed off all I could 
get off the hose and dress and off m y  arm, . . . the oil went through m y  
hose onto my  knee. I fell on my right knee and it wc.nt through the hose 
onto my flesh and skin." She further testified that  no one gave her any 
warning and there were no placards to indicate there was oil or grease on 
the floor. On cross-examination she said she did not look a t  the floor as 
she went down the aisle before she fell. As she put i t :  "I did not expect 
there to be anything on the floor." 

The plaintiff's husband, in relating what he saw on arriving a t  the 
store immediately after her fall, stated that  he examined the floor. H e  
rcatified: "I looked all o17er it. There about where she was, all the way 
across, i t  was greasy. . . . I n  some places the oil and grease on the floor 
appeared to be dry. . . . I t  appeared to be fresh a t  some spots and dry  
a t  others. . . . I n  some places grease and smudges on the floor were 
heavier . . . than in others. . . . My wife showed me the place where 
she had slipped and fallen. . . . I t  looked like i t  had been sort of rubbed . . 

on, sort of smeared around a little. . . . The greasy spot near my  wife 
covered a pretty good area in that  section. . . . The place where I ob- 
served my  wife had fallen was slick." The fall occurred during business 
hours on Saturday afternoon at about 4 $30 o'clock. 

The case comes here on appeal from judgment as of nonsuit entered a t  
the close of the plaintiff'. e ~ i d m w .  
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H. L. Koontz  and Clyde .4. Shreve for p l a i n t i f ,  appellant.  
S m i t h ,  Sapp, Moore & S m i t h  for defendant ,  appellee. 

JOHNSON, J. The evidence in this case when analyzed in the light of 
the controlling principles of law is sufficient, we think, to make out a 
prima facie case of actionable negligence for the jury. 

Those entering a store during business hours to purchase or look a t  
goods do so a t  the implied invitation of the proprietor, upon whom the 
law imposes the duty of exercising ordinary care (1)  to keep the aisles 
and passageways where customers are expected to go in a reasonably safe 
condition, so as not unnecessarily to expose the customer to danger, and 
(2 )  to give warning of hidden dangers or unsafe conditions of which the 
proprietor knows or in the exercise of reasonable supervision and inspec- 
tion should know. Ross z.. Drug Store,  225 K.C. 226, 34 S.E. 2d 64;  
Watlcins v. Furnishing Co., 224 N.C. 674, 31 S.E. 2d 917; Brown c. 
Hontgomery  W a r d  & Co., 217 N.C. 368, 8 S.E. 2d 199; Parker  r .  T e a  
Co., 201 N.C. 691, 161 S.E. 209; Rowden  c. Kress d Co., 198 N.C. 559, 
152 S.E. 625. 

However, such proprietor is not an insurer of the safety of customers 
and inritees who may enter the and he is liable only for injuries 
resulting from negligence on his part. P r a t t  v .  T e a  GO., 218 N.C. 733, 
12 S.E. 2d 242; Bowden  v. Kress  & Co., supra. 

Moreover, the doctrine of res ipsa loquitur does not apply to injuries 
resulting from slipping or falling on the floor of a store which has been 
oiled. Harr i s  v. i l lontgomery W a r d  & Co., 230 K.C. 435, 53 S.E. 2d 536; 
Parker  v .  T e a  Co., supra;  Bowden v .  Kress  &. Co., supra. 

Therefore, it  is not negligence pPr se to have an oiled floor in a store, 
or to apply oil to a floor, if i t  is applied in a reasonably prudent manner. 
The standard of care which the law requires of a storekeeper in oiling 
floors is that  degree of care which persons of ordinary care and prudence 
are accustomed to use in oiling floors, having due regard both for the 
objects to be accomplished and the rights of those who are expected to 
frequent the store. Thus, in order for an injured person to recorer in 
such a case, ordinarily there must be evidence sufficient to support the 
inference that  from want of ordinary care on the part  of the proprietor 
the floor was improperly oiled and left in an unsafe condition. Parker  
c. T e a  Co., supra;  Bowden v .  Kress  d Co., supra. See also : 38 Am. Jur., 
Negligence, Sec. 136, p. 798; 65 C.J.S., Negligence, Sec. 81, p. 589. 

We think the evidence here, when viewed with the degree of liberality 
required on motion for nonsuit, was sufficient to sustain, though not neces- 
sarily to impel, a jury-finding of all the essential elenients of actionable 
negligence: (1) Tha t  prior to the plaintiff's fall the defendant had ap- 
plied or caused to be applied upon and allowed to remain on its bascment 
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floor an oily floor dressing or covering of some type which was of a slick 
and slippery nature, and respecting which the defendant failed to exercise 
ordinary care by permitti& i t  to be applied and to accumulate and 
remain on the floor in such quantities and condition, more in some places 
than in others and dry in some places and wet in otliers, so as to render 
unsafe passage along and about the aisles and display counters where 
customers and invitees were expected to go, thus creating a danger which 
in the exercise of ordinary care was not observable by the plaintiff but of 
which the defendant was chargeable with notice and failed to exercise 
due care to give plaintiff warning; and (2)  that the plaintiff slipped and 
fell at a place in the aisle where, from want of due care on the part of 
the defendant, the oily substance had been applied in excessive quantity 
or left wet upon the floor without timely notice, and that the plaintiff's 
fall and injuries resulted from the unsafe condition 30 created and exist- 
ing, and were proximately caused by the improper and negligent manner 
in-which the oily floor dressing was so applied or left by the defendant 
on the floor without notice to the plaintiff. 

That the evidence offered below is sufficient to carry the case to the 
jury is supported by well-considered decisions of this Court, among which 
these seem to be closely in point: Bawden v. Kress dS Co., supra; Parker 
v. Tea  Co., supra; Anderson v. Amusement Co., 213 N.C. 130, 195 S.E. 
386. dlso, for numerous supporting decisions from other jurisdictions, 
see Annotations : 33 A.L.R. 181 ; 43 A.L.R. 866; 46 A.L.R. 1111 ; 100 
A.L.R. 710; 162 A.L.R. 949. 

I n  Parker v. Tea  CQ., supra, the controlling facts are strikingly similar 
to those shown by the evidence in the instant case. I n  the Parker cusp, 
the plaintiff slipped and fell in a grocery store as she was walking toward 
the meat counter. The fall occurred on Monday morning after the floor 
had been oiled the previous Saturday night. The gist of plaintiff's nar- 
rative of the occurrence is as follows: "Both feet slipped out from under 
me. . . . There was a damp place on the floor,--looked like oil. I t  
appeared to be oil and had dried more in some places than in others. 
Where I stepped was one of the damp places. Some of the planks a t  this 
place looked practically dry, and then there were streaks on them that 
looked damp, as if it was damp with oil and it was more so in the place 
where I walked. . . . There seemed to be on part of the boards little 
streaks that didn't seem to be perfectly dry. I could detect the exact 
point where I stepped and at that point there was a greater accumulation 
of oil. . . . My hose had a big spot of oil on them." The evidence offered 
was held sufficient to support the inference that the floor was improperly 
oiled, and Bowden v. Kress, supra, was cited as controlling authority. 

The defendant seeks to distinguish the instant case from Parker v. 
Tea Po., supra, on the ground that here there is no direct evidence, as ill 
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the Parker  case, that  the defendant had caused the floor to be oiled. True, 
in the instant case, the plaintiff offered no direct testimony respecting 
when or by whom the alleged oily dressing was applied to the floor, or con- 
cerning the exact descriptive character of the substance found on the 
floor. Nor  did anyone testify concerning the mode of procedure follo~ved 
in applying the oil. 

However, where, as here, a complaining party offers evidence tending 
to show a slick, oily floor condition, existing under circumstances pointing 
to some general type of previous oil treatment, showing fresh oil in some 
places and dry  in othcrs, thus indicating the application or accumulation 
of more oil in some places than othcrs, we think the case may not be x i th-  
d r a r n  from the jury simply because the plaintiff or her witnesses did not 
see the oil applied or know when or by whom it was applied or relate the 
precise details respecting the kind and quantities of oil applied or the 
mode of procedure followed in applying it. Where the facts in respect to 
these things are reasonably inferable from the plaintiff's evidence, as in 
the present case, i t  is not imperatire, under pain of suffering a nonsuit, 
that the plaintiff go further and indulge in the exploratory procedure of 
looking for bystanders who were present when the floor was oiled, or  
calling to the stand employees of the defendant who may have first-hand 
knowledge of the method followed in applying the oil. The essentials 
of a prima facie case do not require any such intensity of proofs nor pre- 
cision as  to details. 38 Am. Jur. ,  Kegligence, Sec. 333 ; 65 C.J.S., Xegli- 
gencr, Sec. 243, pp. 1068 and 1074; EIuleft v. Great ALlantic d P. Tea 
('o., 299 Mich. 59, 299 N.W. 8 0 7 ;  Renesch & Sons v. Ferkler, 153 Md. 
680, 139 A. 557, cited in Bozoden 2). Kress d? Co., supra. 

I n  the instant case the existence of these elements of actionable negli- 
gence are reasonably inferable from the whole of the evidence. Pertinent 
as bearing thereon are these portions of the testimony of the plaintiff's 
husband, who said he examined the floor: "I looked all over it. . . . all 
the way across i t  was greasy. . . . I n  some places grease and smudges on 
the floor were heavier . . . than in others. . . . I n  some places the oil 
or grease on the floor appeared to be dry. . . . I t  appeared to be fresh a t  
some spots and dry  a t  others. . . . The place where I observed my  wife 
had fallen was slick." 

Also, an  examination of the facts in Pnrlcer I * .  Tea Co., supra, discloses 
that  the direct evidence that  the floor was oiled, as well as the details of 

is apparent that  the evidence so offered by the defendant was not of con- , 

trolling or decisive importance on the question of nonsuit in the Parker  
case. 
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Factually distinguishable are the cases relied on by the defendant, 
chiefly among which are:  P r a t t  v. T e a  Co., supra- .  F a n e l t y  a. Rogers  
Jezoelers, Inc. ,  230 N.C. 694, 55 S.E. 2d 493; Barnes  v. Hote l  Corp.,  229 
N.C. 730, 51 S.E. 2d 180. 

I n  Pmtt v. T e a  Co., supra ,  the evidence disclosed s greasy, dirty look- 
ing spot about 10 inches long and 7 or S inches wide. There was no 
evidence tending to show that the store floor had been oiled or that the 
spot was a part of or had its origin in any general type of oil treatment of 
the floor. Therefore, nothing else appearing, it was not inferable that 
the greasy spot was either (1) created by the defendant, or (2) had been 
there long enough for the defendant, in the exercise of ordinary care, to 
have discovered and removed it, or given warning of its existence. Thus, 
for want of these crucial proofs, the nonsuit below was affirmed. 

Similarly, in F a n e l t y  v. Rogers  J e w e l ~ r s ,  Itic., supra,  the evidence dis- 
closed that the plaintiff slipped on a slick spot or place on the terrazzo 
entryway outside the defendant's store door. There was no evidence 
tending to show who, if anyone, had placed a foreign substance of any 
kind on the floor of the entryway. I t  was not dis1:losed how long the 
slick spot had been there, nor did it appear to be part of a general type 
of oil, wax, or like treatment. Hence, in the absence of evidence as to 
how long the slick spot had been present, no inference of negligence 
on the part of the defendant was deducible from the single fact of a slip- 
pery spot on the terrazzo floor outside the defendant's door. 

I n  Barncs  v. I l o f e l  Corp., supra ,  the plaintiff slipped on the marble 
floor in the hall entryway to the elevators on the third floor of the 
0. Henry Hotel in Greensboro. There, the nonsuit below was sustained 
for want of any evidence, direct or circumstantial, tending to show that 
"any unusual material had been used in cleaning or polishing the floor or 
that such material had been applied in an improper, unusual or negligent 
manner." I t  also appeared that the plaintiff had been a regular guest of 
the hotel for about 12 years, and she testified that as she came out of her 
room to the elevator entrance "she looked at the whole area and saw 
nothing out of the ordinary." 

A number of decisions relied on by the defendai~t involve hazardous 
conditions which reasonably may have been produced by the act of a third 
party or weather conditions, or by other causes over which the store- 
keeper had no direct control-like puddles of loose oil or spots made by 
other foreign substances-under circumstances requiring the plaintiff to 
prove that the defendant proprietor was chargeable with notice of the 
dangerous condition. See F a n e l t y  v. Rogers  Jewelers ,  Inc., supra;  P r a t t  
v. T e a  Co., supra,  and cases cited. 

I n  the instant case, howerer, there is no such factual background. 
Here, the evidence is sufficient to support the inference that the hazardous 
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condition complained of was created by or under the direction or suf- 
ferance of the defendant in connection with a general application of floor 
oil ;  therefore, if such permissive inference should be drawn by the jury, 
then i t  follows as a necessary corollary that  knowledge of the hazardous 
condition so created by the defendant would be inferred. I n  such circum- 
stances, i t  would be f a r  afield to say that  a defendant might by his own act 
create a hazardous condition and then demand that  one injured thereby 
should be required to prore the defendant's knowledge of such condition. 
I t  is elementary in the trial of negligence cases that  where the alleged 
dangerous condition is shown to hare  been created by the person claimed 
to be liable, no further notice to him is necessary. ?To one needs notice 
of that which he knows. 65 C.J.S., Negligence, See. 5, p. 354; H u l e t f  v. 
Greuf  At lant ic  $ P. T e a  Po., supra;  Bury v. F.  W .  Woolwor th  Co., 129 
Kan. 514, 283 P. 917. What is here said is in accord with the rule of 
liability defined and applied in Prat t  o. T e a  Co., wpm. 

F o r  the reasons stated, the judgment below is 
Reversed. 

BARNHILL, J., dissenting : There is ample evidence in the record tend- 
ing to show that  the defendant's basement floor was oily a t  the place where 
plaintiff says she fell, and that  the oil proximately caused her fall. Bu t  
how long had the oil been on the floor a t  the time of the accident? This 
the record does not disclose. Who put the oil on the floor? As to this 
the record is silent. Plaintiff did not undertake to show who put the oil 
on the floor or how long it had been there. Y r a t t  11. T e a  Co., 218 N.C. 732. 

A11 agree that, to establish negligence on the par t  of the defendant, 
plaintiff must offer some eridence tending to show either that  one of 
defendant's employees oiled the floor in such a careless and negligent 
manner that  i t  created an  unnecessary and additional hazard to customers 
entering the building, or  that  the additional hazard, being created by a 
third party, had existed for such a length of time that  the owner knew 
or by the exercise of ordinary care should have known of its existence. 
Such proof is essential to plaintiff's cause of action. As I read the record, 
she has failed in this respect to make out a case for the jury. 

The majority opinion is not sustained by the authorities cited. I n  
Parker v. T e a  Co., 201 N.C. 691, and Anderson v. Amusement  Co., 213 
N.C. 130, there was evidence that  the slippery substance was applied by 
one of defendant's employees. I n  Bowden v. Kress, 198 N.C. 559, there 
was evidence that  the unsafe condition had existed for more than a week- 
a time within which the defendant in the exercise of ordinary care should 
have discovered and eliminated the hazard. The numerous cases listed 
in the ,4.L.R. annotations cited in  the majority opinion likewise follow 
the same rule;  that  is, the plaintiff must show that  the hazard was created 
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by the defendant or had existed for such a length of time that he knew, 
or in the exercise of ordinary care should have known. of its existence. 

This case takes us a bowshot beyond any decision we have heretofore 
rendered. I t  holds, in effect, that when plaintiff proves there was oil or 
some other slippery substance on the floor where she fell the jury may, 
from this fact alone, infer that it was placed there t ~ y  the owner or one 
of his employees. To this I cannot agree. I therefo:re vote to affirm. 

WINBORNE and DENNY, JJ., concur in dissent. 

HOUGH-WYLIE COMPANY, A CORPORATIOX, v. W. C. LUCAS, PEARLIE M. 
LUCAS AND A. B. COX, T/A PIEDMONT TRUCKING COMPANY, A 

PABTIVEESHIP, JOE CAGLE AND DON ALEXANDER, INDNIDUALLY, AND 

PIEDMONT-CAROLINA LINES, INC. 

(Filed 22 August, 1952.) 
Carriers 8 11 W - 

A lease of intrastate motor vehicle common-carrier operating rights, 
approved by the Utilities Commission, does not release lessor, the holder 
of the certificate of convenience and necessity, from liability for non- 
performance of franchise duties or torts incident to operation, and a ship- 
per may hold lessor liable for lessee's failure to make prompt remittance 
of C.O.D. collections as required by G.S. 62-121.37. In the instant case 
the Utilities Commission, in approving the lease, did .not attempt to relieve 
lessors of such obligations, nor would it have the power to do so. G.S. 
62-121.26. 

APPEAL by defendants W. C. Lucas, Pearlie M. Lucas, and A. B. Cox, 
trading as Piedmont Trucking Company, from Pattm, Special Judge, 
November Extra Civil Term, 1951, of MECKLENBURG. 

Civil action by plaintiff shipper against W. C. Lucas, Pearlie M. Lucas, 
and A. B. COX, trading as Piedmont Trucking Company, as holders of 
intrastate motor vehicle common-carrier certificate of convenience and 
necessity, hereinafter referred to as lessors; and Piedmont-Carolina Lines, 
Inc., lessee of the operating rights evidenced by the certificate of con- 
venience and necessity, hereinafter referred to as lessee, Joe Cagle and 
Don Alexander, principal officers of the lessee corporiition. 

The action arises out of the alleged failure of the lessee operating com- 
pany to remit to the plaintiff shipper certain moneys collected by the 
lessee in making deliveries of goods shipped C.O.:D. by the plaintiff, 
heard below on demurrer of the lessors for failure to state facts sufficient 
to constitute a cause of action as to them. G.S. 1-127. 
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The allegations of the complaint, pertinent to decision, are in substance 
as follows : 

1. The lessors, at  the times mentioned in the complaint, "were the 
holders of a Common Carrier Certificate issued by the North Carolina 
Utilities Commission (hereinafter referred to as the Utilities Commis- 
sion) . . . by which" the lessors "were authorized to transport general 
commodities over certain regular routes." 

2. "That by written lease dated April 17, 1948, the common-carrier 
rights referred to above were leased" by the lessors to the lessee corpora- 
tion ('for a period of fire (5) years for a consideration of $150.00 per 
month." 

3. That upon application of the lessors, "the North Carolina Utilities 
Commission, on July 12, 1948, was induced to approve the lease of said 
common carrier franchise rights to" the lessee corporation. 

4. That the lessee operated under the operating rights of the lessors 
from the date of the lease until 31 December, 1950. 

5. "That by accepting the lease of the franchise rights of" the lessors, 
the defendant lessee corporation "became bound to abide by all the statu- 
tory provisions applicable to the holders of such intrastate franchise, 
among them, the obligation to hold in trust, remittances received from 
C.O.D. collections as required by G.S. 62-121.37 and to remit said col- 
lections to the shipper within ten (10) days of receipt by the carrier, as 
required by the rules of the Korth Carolina Utilities Commission." 

6. "That on June 26, 1950, October 26, 1950 and November 14, 1950" 
the lessee corporation "was required to appear before the North Carolina 
Utilities Commission on account of its failure to discharge its duty as a 
common carrier in  respect to the segregation and prompt remittance of 
C.O.D. collections, for the issuance of worthless checks in payment of 
debts and claims arising out of the operating authority issued by the 
Commission, and for the mismanagement of the transportation business 
authorized by the Commission in a manner unworthy of the trust and 
confidence of the shipping public ; that the lessors, . . . were given notice 
and made parties in said proceeding as owners of the franchise rights 
involved." 

7. That between 6 September and 1 December, 1950, inclusive, the 
plaintiff shipped from its place of business in Charlotte, N. C., three 
shipments of merchandise to customers in Robbins and Asheboro, North 
Carolina, each shipment being over the line operated by the lessee, with 
waybills being marked C.O.D. and requiring the carrier to collect from 
the consignees on delivery the respective sums of $185.25, $763.58, and 
$1,157.54. 

8. That the lessee corporation delivered these shipments to, and re- 
ceived payment in full from, each of the consignees, but failed to "handle 
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the money so received as a trust fund, but on the contrary, diverted it to 
some other use unknown to this plaintiff." 

9. That the lessee has not remitted any of the collections to the plaintiff 
"although often requested to do so, and is indebted to plaintiff" in the 
full amount thereof, to wit:  $2,106.37. 

10. That in making each of the specified shipments, the defendant 
lessee "exercised the franchise rights issued to defcmdant" lessors and 
leased by them to the lessee corporation. 

11. That the defendants Joe Cagle and Don Alexander, principal 
officers in active control of the lessee corporation, "in disregard of their 
obligation to treat C.O.D. collections as trust funds;, and after having 
been specifically warned and instructed in regard to such collections by 
the TJtilities Commission, and in violation of G.S. 62-121.37, did receive 
C.O.D. collections from the shipments above specifiecl, did fail to handle 
said receipts as trust funds, but on the contrary, did misappropriate and 
misuse said funds and apply them to unlawful purposes, to the detriment 
of this plaintiff." 

12. "That on the 14th day of December, 1950, the North Carolina 
Utilities Commission revoked and set aside, effective on and after Decem- 
ber 31, 1950, any and all operations by" the lessee "under any authority 
granted it or approved by the Commission, and directed" the lessors "to 
immediately take appropriate action to safeguard ]:he interests of the 
creditors and claimants with respect to any debts and claims against" the 
lessee operating corporation. 

13. That the 1es;ors "leased their common carrier franchise rights to 
a lessee managed by incompetent and irresponsible persons, and . . . 
failed to properly supervise the operation of their lease, even after the 
defalcations of said lessee had been called to their attention, and . . . 
failed to take adequate steps to safeguard the plaintif and other users of 
the facilities operated by the defendants, pursuant to a franchise issued 
to" the lessors. 

14. That the lessors "of the franchise rights conferred by common- 
carrier certificate C-9, are liable to plaintiff for damage sustained by 
plaintiff as a result of the wrongful acts and omission of their lessee and 
its agents." 

From judgment overruling the demurrer, the lessor defendants ex- 
cepted and appealed, assigning error. 

Tal ia ferro ,  Clarkson & Grier  for plaint i , f ,  uppellet*. 
iMiller & Moser for defendants ,  appellants.  

JOHNSON, J. The demurrer filed by the lessors presents for decision 
the question whether a lease of intrastate motor vehicle common-carrier 
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operating rights, approved by the Utilities Comn~ission, releases the 
lessors, holders of the certificate of convenience and necessity, from lia- 
bility for the nonperformance of franchise duties or torts incident to 
operations. 

Decision turns in large part on construction and application of the 
provisions of Chapter 1008, Sessions Laws of 1947, codified as G.S. 
62-121.5 through 62-121.42, known as the North Carolina Truck , k t ,  
hereinafter referred to as the Truck Act. 

Subject to prescribed limitations, this Act empowers the Utilities Com- 
mission to grant to qualified applicants certificates of conrenience and 
necessity to engage in the business of transporting property in intrastate 
commerce on the public highways of this State (G.S. 62-121.10, 62-121.11, 
and 62-121.13), and, subject to certain specified exceptions, the Act prc- 
vides that no person shall engage in intrastate transportation of property 
by motor vehicle "until and unless such person shall have applied to and 
obtained from the Commission a certificate or permit authorizing such 
operation . . ." G.S. 62-121.15. 

A certificate so issued by the Utilities Commission to a common carrier 
confers upon the holder the right and authority to operate on the routes 
and in  the areas designated in the certificate. G.S. 62-121.16. I t  also 

\, 

confers upon the holder the protective benefits of the elimination of unan- 
thorized competition and the prevention of infringement upon the operat- 
ing rights granted by the certificates. See G.S. 62-121.9, 62-121.27, and 
62-121.34. 

However, the Act also provides that  "there shall, at  the time of issuance 
and from time to time thereafter, be attached to the privilege granted by 
the certificate such reasonable terms, conditions. and limitations as the 
public convenience and necessity may from time require, . . ." G.S. 
62-121.16. 

I t  follows, then, that inherent in the acceptance of a certificate and the 
exercise of the rights and privileges evidenced thereby, is the correlative 
obligation to serve the shipping public faithfully in accordance with 
reasonable rules and regulations prescribed by the Utilities Commission 
(G.S. 62-121.6, 62-121.9, and 62-121.16) and in conformity with the 
requirements of other provisions of the Truck Act prescribing duties to 
be performed by the carrier for  the protection of the shipping public, 
among which is the requirement that  all C.O.D. moneys collected by a 
motor carrier shall be held in trust, for prompt remittance to the shipper 
as required by G.S. 62-121.37, which is in part as follows: "Property 
received by any motor carrier to be transported in intrastate commerce 
and delivered upon collection on such deIivery and remittance to the 
shipper of the sum of money stated in the shipping instructions to be 
collected and remitted to the shipper, and the money collected upon deliv- 



94 IN  T H E  SUPREME COURT. [236 

ery of such party, is hereby declared to be held in trust by any carrier 
having possession thereof or the carrier making the delivery or collec- 
tion, . . ." 

Manifestly, then, so long as the holder of a certificate of convenience 
and necessity continues to enjoy the benefits of the operating rights evi- 
denced by the certificate, such holder may not by lease or other device 
escape the obligation of performing faithfully the correlative duties due 
the public or evade liability for nonperformance. 

True, i t  appears from the complaint in the instant case that the lease 
of the operating rights was approved by the Utilities Commission as 
required by the prol-isions of G.S. 62-121.26. But this statute does not 
confer upon the Utilities Commission the power to release the holder of a 
certificate of convenience and necessity from liability for the nonper- 
formance of vublic duties incident to the certificate. And the Commis- 
sion possesses no such power in the absence of a delegation thereof by 
the Legislature. 

Besides, i t  does not appear that the Utilities Commission in approving 
the lease attempted to release the lessors from such liability, nor does it 
appear that thilessors sought release or expected to be released. On the 
contrary, it affirmatirely appears from the complaint that the Commis- 
sion contemplated that the holders of the certificate should remain liable 
for the nonperformance of the franchise duties owed the shipping public. 

We conclude, therefore, that the public policy of this State, as ex- 
pressed in the Truck Act, will not permit one to acquire from the Utili- 
ties Commission a franchise to operate as such common carrier and then, 
while enjoying the benefits thereof, absolve himself from liability for the 
nonperformance of the public duties incident to the franchise by lease 
of operating rights. 

Thus, taking the complaint as true, as is the rule on demurrer, the 
lessor-holders of the certificate of convenience and necessity are liable and 
answerable jointly with the lessee-operator to the plaintiff shipper for 
losses sustained by reason of wrongful conversion of C.O.D. moneys 
collected by the lessee-operator company. 

While this precise question does not appear to h,ave been presented 
heretofore to this Court for determination, decision here reached is sup- 
ported in principle by well-considered decisions of other courts of last 
resort. Moody v. Coach Corp., 248 Ky. 180, 58 S.W. 2d 375; Swallow 
Coach Lines v. Cosgrore, 214 Ind. 532, 15 N.E. 2d 92; E'merson c .  Park 
(Texas Civ. App.), 84 S.W. 2d 1100; Frank Martz Coach Co. v. Hudson 
Bus Transp. Co., 133 N.J.L. 342, 44 A. 2d 488. See also: Blashfield, 
Cyclopedia of Automobile Law and Practice, Perm. Ed., Vol. 1, P a r t  2, 
Sec. 491, p. 299, and Vol. 4, P a r t  1, Sec. 2155, pp. 86 and 87; A e t w  
Casualty & Surety Co. v. Prather, 59 Ga. A. 797, 2 1S.E. 2d 115; Dixie 
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Stage Lines v. Anderson, 222 Ala. 673, 134 So. 23; Attorney General 
e x  rel. Corporation Com'r. v. Haverhill Gas-Light Co., 215 Mass. 394, 
101 N.E. 1061; 60 C.J.S., Motor Vehicles, Sec. 84 (b),  pp. 268 and 269, 
and Sec. S4 (c), p. 273; 23 Am. Jur., Franchises, Sections 6 and 33. 

Decision here reached is also in accord with the policy and principles 
of our law as applied to common carriers by rail. Our decisions hold- 
and they are in accord with the overwhelming weight of authority else- 
where-that a common carrier by rail may not, without explicit govern- 
mental sanction, divest itself of liability for violations of contracts or of 
its general duty to the public, or for torts incident to operation of the 
road, by leasing it to another. .4ycock v. R. R., 89 N.C. 321; Logan v. 
R. R., 116 N.C. 940, p. 947, 21 S.E. 959; Pierce v. R. R., 124 N.C. 83, 
p. 93, 32 S.E. 399. C ' f .  Phelps v. Windsor Steamboat Co., 131 N.C. 12, 
42 S.E. 335. 

I n  Aycock v. R. R., supra, with Smi th ,  C. J., speaking for the Court, 
i t  is said: "The defendant company, leasing the use of its road or per- 
mitting the use of it by another company, remains liable for the conse- 
quences of the mismanagement of the train in charge of the servants of 
the latter, and the injury thence resulting, to the same extent as if such 
mismanagement was the act or neglect of its own servants operating its 
own train." 

I n  Logan v. R. R., supra, it is stated: "The lessor company remains 
liable for the performance of its public duties to private parties for the 
non-delivery of goods received by it for delivery, and for all acts done by 
the lessee in the operation of the road, notwithstanding the lease is author- 
ized by the lessor's charter . . . No matter how many leases and sub- 
leases may be made, the law attaches to the actual exercise of the privilege 
of carrying passengers and freight the compensatory obligation to the 
public to use ordinary care for the safety of both persons and property 
so transported. . . . On the other hand the carrier, who simply substi- 
tutes, with the consent o f  the State, another in his place, cannot establish 
his own right of exemption from responsibility for the wrongs of the sub- 
stitute unless he can show, not only explicit authority to lease the prop- 
erty, but to rid itself of such responsibility." 

We have not overlooked the decision ii Anthony v. Express Go., 188 
N.C. 407, 124 S.E. 753, cited and relied upon by the appellants. I n  that 
case it is held that no common law duty devolves upon a common carrier 
to act as the collecting agent of the shipper in respect to money collected 
on a C.O.D. shipment, and that therefore the obligation of the carrier 
to collect and remit rests entirely on contract, express or implied, between 
the shipper and the carrier. Thus on the basis of the rule applied in the 
Anthony  case, the appellants insist that in the absence of contractual 
privit,g between the shipper and the lessors, the latter may not be held 
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answerable for the alleged default of the lessee opllrating company in  
failing to remit C.O.D. moneys due the plaintiff shipper. 

However, the rule applied in Anthony 1%.  Expr~sn C'o., supm, is 
inapplicable here, for the reason that  the express prorisions of the Truck 
Act enjoins upon motor carriers the duty and obligation to hold in trust 
and faithfully remit to the shipper the proceeds of' C.O.D. shipments. 
G.S. 62-121.37. And this duty, by virtue of another c:ection of the Truck 
Act, being "attached to the privilege granted by the certificate" (G.S. 
62-121.16), may not be separated therefrom hy the tcxpedieat of a lease 
of operating rights. 

The  judgment below is 
Affirmed. 

HADLEY HORNER,  FOR A N D  ox BEHALF OF HIMSELF J.ND ALL OTHER TAX- 
PAYERS O F  THE CITY O F  BURLINGTON, r. T H E  CHAMBER O F  COM- 
MERCE O F  T H E  CITY O F  BURLINGTON, INC.. THE CITY O F  BUR- 
LINGTON. 

(Filed 22 August, 1962.) 
1. Costs § 5- 

While ordinarily attorney fees are taxable as costs only when expressly 
authorized by statute, a court of equity, even without statutory authority, 
may order an allowance for attorney fees to a litigant who a t  his own 
expense has maintained a successful suit creating, preserving, protecting 
or increasing a common fund or common property. 

2. Same: Taxation § 38a- 
A suit instituted by a taxpayer to recover moneys illegally expended 

by a municipality upon refusal of the authorities to act, is basically equita- 
ble in nature, and where the taxpayer has successfully prosecuted the suit 
the court should allow a reasonable fee to his attorney out of the funds 
actualiv received by the city as a result of the snit, but no compensation 
or allowance of anr kind may be made to the  suing t a q a ~ e r  for his time 
or effort. 

APPEAL by plaintiff from Parker, J., I \ i a r~h-~ \p i - i l  Term, 19.52, of 
ALAMANCE. Reversed. 

Petition in the cause by plaintiff, who prosecuted this action on behalf 
of the taxpayers of the City of Burlington mt l  recovered for the City 
certain funds paid by it, without sanction of l a w  to the defendant 
Chamber of Commerce, heard below on motion of the plaintiff for an 
allowance, from the funds collected, to be used in defraying the fees of 
his attorney. 

The City of Burlington donated $2,000 of tax money to the defend- 
ant  Chamber of Commerce. The City refuced to take steps to recover 
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it. Thereupon the plaintiff instituted this action against the Chamber 
of Commerce to recover the money and joined the City as a nominal 
party to  accept it. The action was resisted both by the Chamber of 
Commerce and the City. I n  the progress of the litigation the case was 
twice here on appeal. The decisions are reported in  231 N.C. 440, 57 
S.E. 2d 789, and 235 N.C. 77, 68 S.E. 2d 660, where the background 
facts may be found. The latter appeal was from a judgment of the 
Superior Court decreeing that  the tax money paid to the Chamber of 
Commerce, not being authorized by law, amounted to an  illegal usc of 
tax money, and it was decreed that  the City recover from the Chamber 
of Commerce the amount so paid. The judgment was affirmed by this 
Court. 

When the case went back to the Superior Court the plaintiff moved, 
on petition previously filed, for an award, from the proceeds of the 
recovery, of "a sum equal to the reasonable value of his attorney's 
services, to be used in defraying the fees of said attorney." The rourt 
was of the opinion that  the plaintiff was not entitled to an allowance as 
a matter of law, and so ruled. 

From judgment entered in accordance with the foregoing ruling, the 
plaintiff appealed, assigning error. 

W. R. Dalton,  Jr. for plainf i f f ,  appel lnnt .  
W.  D. Madry, and  I'oung, Y o ~ r n g  & Gordon for defendunt  Thc ( ' i t y  

of B u r l i n g f o n ,  appellee. 

JOHNSON, J. The question for decision is this : Can the plaintiff in a 
taxpayers' action, who has recovered for the benefit of a municipality 
public moneys unlawfully disbursed and otherwise lost, he awarded from 
the amount recovered and restored to the municipality a reasonable slim 
to be used in paying the fees of his attorney, without a statute expressly 
so providing? 

The question here presented seems to be one of first impression with 
us. We ha re  no statute expressly authorizing the allowance of an  award 
to a plaintiff i n  a taxpayers' action, from the sum recovered, for the 
payment of attorney fees, and the precise question has not heretofore 
been presented to this Court for determination. 

Howerer, while ordinarily attorney fees are taxable as costs only when 
expressly authorized by statute (20 C.J.S., Costs, Sec. 218; G.S. 6-21; 
Trust Po. 11. Schneider, 235 N.C. 446, 70 S.E. 2d 578) ,  nevertheless, the 
rule is well established that  a court of equity, or a court in the exercise 
of equitable jurisdiction, may in its discretion, and without statutory 
authorization, order a n  allowance for attorney fees to a litigant who a t  
his own expense has maintained a successf~~l suit for the preservation, 
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protection, or  increase of a common fund or of coinmm property, or who 
has created a t  his own expense or brought into court r i  fund which other. 
may share with him. 14 Am. Jur., Costs, Sec. 74. 

This doctrine "originated in England in the courts of equity nhert, 
costs as between solicitor and client wore allowed out of the fund to 
solicitors of a complainaiit who had a t  their own expense created, pre- 
served, or  protected a fund and others were entitled to claim, and had 
claimed, i n  the result of their labor. I n  America, where no distinctioli 
between solicitors and barristers exists. the doctrine is extended to in- 
clude all fees and expenses reasonably due by the successful litigant to 
his  counsel for  the latter's services in c r e ~ t i n g  or preserving the conlmon 
fund or protecting the common property." 14  Am. Jur. ,  Costs, Sec. 74, 
p. 47. See also: Annotations, 49 A.L.R. 1149; 107 A.L.R. 751. 

This "rule rests upon the ground that  where one litigant has borne 
the burden and expense of the litigation that has inured to the benefit of 
others as well as to himself, those who hare  shared in its benefits should 
contribute to the expense." 14 Jur . ,  Costs, Sec 74. 

Strictly speaking, the doctrine rests, not upon the theory that  the 
allowance is for attorney fees as such or as an  element of court costs, but 
rather upon the principle of approval by the court, in the exercise of its 
chancery powers, of expenditures reasonably incurred in creating or 
preserving the fund or property. Gay T .  L)acis, 107 N.C. 269, 12  S.E. 
194; Banking Co. a. Leach, 169 N.C. 706, S6 S.E.  701; 15  S.C.L.R., 
p. 333 et seq. 

The rule has been recognized and applied by this Court in rarious 
classes of cases, most common among which are those involving allow- 
ances to pay fees for serrices furnished by attorneys to ( I )  next friends 
of infants or others under disability and (2)  fiduciaries such as receir- 
ers, trustees, and those administering estates of decedents, respecting 
litigation involving either the creation or protection of the common fund 
or common property. Gay c. Dauis, supra; Lindsay t. Darden. 124 N.C. 
307, 32 S.E. 678; Overman v. Lanier, 157 N.C. 5-44, 73 S.E. 192;  In  re  
Stone, 176 N.C. 336, 97 S.E. 216; Pnfricl; 1.. Il'ntst Po., 216 X.C. 52.3, 
533, 5 S.E. 2d 724. 

13y what appears to be the decided weight of authority in other j u ~ i s -  
dictions, the doctrine of allowance of attorney fees against the property 
or fund created or protected by attorneys' serrices extends to and enl- 
braces taxpayers' actions like the instant case. These, among other 
cases, appear to  be persuasive and pertinent to decision here:  Shillifo 1 % .  

City  of Spartanburg, 214 S.C. 11, 51 S.E. 2d 95;  Kimble v. Bonrd of 
Com'rs. of Franklin County,  32 Ind. App. 377, 66 :N.E. 1023; Fox I * .  

Lamtrip, 169 Ky. 759, 185 S.W. 136; Council of Village of Bedford 1 . .  

S ta fe  ex. rel. Thompson, Hine B Flory. 123 Ohio St .  113, 175 N.E. 607; 
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Regun T .  Bubcock, 196 Minn. 243, 264 N.W. 803 ; Boyd County v. Cisco, 
237 Ky. 534, 35 S.W. 2d 849. See also: State ex. rcl. H m n e r  v. Andrews, 
131 Tenn. 554, 175 S.W. 563; Iionig v. Bnlt2more, 128 Md. 465, 97  .I. 
837; Cniversal Consf. Co. 7.. Gore, (Fla.)  51 So. 2d 429; Pension~rw 
Protective Ass'n. v. Davis, 112 Colo. 535, 150 P. 2d 974; Tenney v. City 
of Miami Beach, 152 Fla.  126, 11 So. 2d 188; 44 C.J., p. 1440; 64 
C.J.S., Municipal Corporations, See. 2171. 

I n  Shillito v. City of Spartanburg, supra,  the plaintiff, on behalf of 
himself and other taxpayers of the Pi ty  of Spartanburg, successfully 
prosecuted an  action challenging the constitutional validity of an  act of 
the General Assembly providing for a special annual tax levy on prop- 
erty in the City for the benefit of the City Firemen's Pension Fund. 
There, by judgment of the lower court, affirmed on appeal, (1 )  the act 
was declared invalid, (2)  the City was ordered to desist from further 
levies, and (3)  i t  was further ordered that certain funds already col- 
lected from the levy be transferred to the city general fund, "subject 
only to payment of such attorney's fees as may be allowed the attorney 
for  the plaintiff by the court. . . ." On the question of allowance for 
fees, i t  was held on appeal that the trial court, in the exercise of its 
equitable powers, could allow from the fund a reasonable sum for the 
taxpayers' attorneys, with this pertinent observation being made by the 
Court (51 S.E. 2d 95, 100) : "This suit was not instituted by the re- 
spondent taxpayer in his individual capacity nor for his private gain, 
but was brought as a class action on behalf of all the taxpayers of the 
city of Spartanburg to recover the money collected under the unconstitu- 
tional statute of 1946; and the city of Spartanburg was made a de- 
fendant as trustee for all of its members. The action is in all respects 
one in equity. The right of a court of equity to subject a fund so 
reco~ered,  and under the control of the court, to the reasonable costs of 
such creation or preservation, is well established. . . ." Then, after 
analyzing and reviewing a number of supporting decisions from other 
jurisdictions, Fishburne, J.. speaking for the Court, goes on to say 
(pp. 103 and 104) :  "In the case a t  bar, the respondent taxpayer in 
seeking counsel fees for his attorney does not base this claimed right upon 
any contract, express o r  implied. I t  is a right which is founded in equity 
and to be determined upon equitable principles. . . . The city of Spartan- 
burg, acting under unconstitutional statute, collected these funds as 
qwsi-trustee for the Firemen's Pension Fund. And this tax  money 
would not be in the city treasury today had i t  not been for the public 
spirited course followed by respondent in bringing this taxpayers suit. 
. . . The fact that  this money was not actually receivrd by the Board of 
Trustees of the Firemen's Pension Fund and by such Board turned over 
to the cnstody of the court, is not a differentiating factor insofar as i t  
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affects the source of the recognized power of equity to grant counsel fees. 
For all practical purposes, this fund was created, protected and preserved 
for the benefit of the taxpayers of the city of Spartanburg through the 
medium of the judicial machinery set in motion by the respondent. And 
reasonable counsel fees should be paid therefrom. I t  is only fair and 
right that this payment should be made." 

In Council of Village of Bedford v. State r x  rel. il'homyson, IIirw atd 
Flory, supra, counsel fees were allowed for the taxpayers' attorney out 
of funds recovered, representing unauthorized dishursements of tht. Vil- 
lage. There, the Ohio Court, in affirming the docision below, -aid 
(175 N.E. 607, 608) : "The action had certain characteristics of an 
equitable nature, being one brought for the use and benefit of those 
standing in the position of a cesfui que trust, and not brought by tile 
taxpayers in their individual capacity, or for their private gain, hut 
rather, as suggested, in the discharge of a trust. l[t had also certain 
resemblance to an accounting, covering a number of items and transac- 
tions." 

I n  the instant case, the action is basically equitable in nature and 
involved an examination by the lower court of numerous items of dis- 
bursement amounting to an accounting. See record and opiniou in 
second appeal (235 N.C. 77). Also, in support of the proposition that 
in this jurisdiction a taxpayers' action like this one is considered equi- 
table in nature, see W d d i l l  u. Masten, 172 N.C. 582, 586, 90 S.E. 694, 
and cases there cited. 

I n  Fox v. Lantrip, supra, an allowance for the taxpayer's attorney was 
made from the fund recovered against a county school suprrinte~ltlent 
for money wrongfully paid to him. We quote from the decision (169 
Ky. 759, 766 and 767, 185 S.W. 136, 139) : 

"In the lower court the appellees moved the court to allow their attor- 
neys, out of the fund recovered, a fee for their services in reco~ering this 
money for the county. This motion was overruled. . . . We think the 
motion should have been sustained, and a reasonable attorney fee 
allowed. I t  is very commendable that public-spirited citizens should 
endeavor to protect the taxpayers of a county from the efforts of an 
accommodating fiscal court to make unauthorized and unlawful appro- 
priations of the public funds, and to seek to recover the money so 
illegally disbursed from the persons to whom it was wrongfully paid. 
And when, as in this case, the public authorities, whose duty it is to 
bring a suit to recover public funds wrongfully paid out, refuse to do so, 
and the duty is thus imposed on the citizen in his private capacity, he 
should be allowed his attorney fees if successful. Citizens should be 
encouraged to bring suits like this, and when they have succeeded in 
covering into the county treasury money for the benefit of the peoplc of 
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the county that  would otherwise be lost, it  is no more than right and juzt 
that  they should hare  these fees. I f  attorney's fees could not be allowctl 
i n  cases like this, and a citizen mere required to pay out of his onn 
means attorneys' fees expended in collecting, for the benefit of the public., 
a public fund, there are not many citizens n h o  uould care to voluntaril> 
incur this expense. They v~ould rather bear the probably trifling ller- 
sonal loss sustained by the illegal appropriation than subject themsell c. 
to the much larger loss that would be incurred in attorney fees. 

"We therefore think that  when, upon demand, the authorities who 
should bring a suit like this fail or  refuse to do so, and it is brought 1 1 , ~  

private citizens, the court trying the case should, when the suit has been 
prosecuted to a final conclusion and the fund sought to be recovered ha.; 
been actually collected, in whole or in part, and paid into the county 
treasury, make a reasonable allowance to the attorneys and direct the 
payment of the sum by the fiscal court. Bnt in no case should any 
allowance be made unless the fund sought to be recovered has been 
reco~ered in whole or in part  and actually paid into the country treasury, 
and then the fee allowed should be in proportion to the services rendered, 
as well as the amount recovered, but in no instance exceed the sum 
actually collected and paid into the treasury. If no money is recovered 
or paid into the country treasury, then no allowance should be made for 
attorney fees." 

I n  the light of the authorities here cited, we conclude that  where, as 
in the present case, on refusal of municipal authorities to act, a tas-  
payer successfully prosecutes an  action to recover, and does actually 
recorer and collect, funds of the municipality which had been expended 
wrongfully or misapplied, the court has implied power in the exercise of 
a sound discretion to make a reasonable allowance, from the funds 
actually recovered, to be used as compensation for the plaintiff tax- 
payer's attorney fees. 

We are not unmindful that  the power to make an allowance of counsel 
fees from a fund brought into court is susceptible of great abuse, and 
should be exercised with jealous caution, lest thereby the administratiou 
of justice be brought into disrepute. Nerertheless, with application of 
the rule here applied being restricted to cases in  which taxpaycrs not 
only recover judgment for the wrongfully expended public moneys, but 
actually collect the moneys so misapplied, and then with the power of 
award being limited to items of reasonable attorney fees and expenrcs, 
so as to exclude compensation or allou,ance of any kind for the time and 
effort of the suing taxpayer, thus fixing i t  so the taxpayer may not 
capitalize on the suit, we see no real danger of abuse. These safe- 
guards, i t  would seem, are sufficient to protect the public and responsible 
governmental agencies against the dangers of vexatious and trifling 
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litigation. And when a citizen, a t  the hazard of har ing  to bear all 
expenses of the litigation in the event of a n  adverse decision, success- 
fully prosecutes a taxpayers' action and actually recl3rers for the public 
treasury moneys otherwise lost, the beneficiary agency, as trustee for ail 
the rest of the taxpayers, may be required on principles of equity and 
natural  justice to contribute, from the funds collected, the reasonable 
value of the attorney's services. 

F o r  the reasons given, the judgment below is revtlrsed and the cause 
is  remanded to the Superior Court for  further proceedings in accord- 
ance with this opinion. 

Reversed. 

NORA CLAYTON WELLS v. BENNEHAN CLAYTON, A N  INSANE PERSON, 
WHO DEFENDS BY HIS GUARDIAN AD LITEM, CLYDE T. SATTERFIELD. 

(Filed 22 August, 1952.) 
1. Pleadings 3 25-- 

An issue of fact is raised for the determination of the jury whenever a 
material fact, which is one constituting a part of plaintiff's cause of action 
or the defendant's defense, G.S. 1-172, G.S.  1-196, is alleged by one party 
and denied by the other. 

2. Pleadings § 2 8 -  

Even though an issue of fact be raised b~ the pleadings, if the party 
having the burden of proof thereon fails to introduce any evidence, the 
adverse party is entitled to judgment on the issue. 

3. Pleadings § 3a- 

The plaintiff must allege in his complaint every fact necessary to con- 
stitute his cause of action. G.S. 1-122. 

4. Pleadings § 25 % - 
Plaintiff must prove every material fact alleged by him if it  is denied by 

the answer of defendant. but this rule does not apply to an immaterial 
allegation. 

5. Same: Evidence § 421- 

If a fact essential to plaintiff's cause of action is admitted in the answer 
not only is plaintiff not required to prove same, but such fact is to be 
taken as true for all purposes connected with the trial whether or not the 
admission is introduced in evidence. G.S. 1-159. 

6. Pleadings 8 7- 
To be sufficient, the answer must contain a denial of each material alle- 

gation of the complaint controverted by defendant, or a statement of new 
matter constituting an affirmative defense, or a statement of new matter 
constituting a counterclaim, G.S. 1-135. Such new matter may constitute 
both an affirmative defense and a counterclaim. 
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7. Pleadings 5 1 3 -  
New matter in an answer constituting a counterclaim is to be taken as  

true for the purposes of the action unless it  is actually controverted by a 
reply, G.S. 1-1.59, or by implication of law became not served upon plaintiff 
or his counsel as  required by G.S. 1-140. 

8. Same- 
Kern matter in the answer not relating to a counterclaim is deemed con- 

troverted by plaintiff as  upon direct denial or aJoidance as  the case mily 
be without a formal reply, G.S. 1-159, although the court mag require plain- 
tiff, on defendant's motion, to reply to new matter constituting a defense 
by way of avoidance, G.S. 1-141. 

9. Evidence 3 8- 
The defendant has the burden of proving an affirmative defense, or a 

controverted counterclaim. 

10. Pleadings 3 9- 
A plea in confession and avoidance admits the cause of action alleged 

by plaintiff and sets up some new affirmative matter in avoidance of same. 

11. Pleadings 3 28- 
Plaintiff is entitled to judgment as  a matter of law upon a plea in cow 

fession and avoidance if defendant fails to prove the new matter alleged 
by him to avoitl the confessed cause of action, regardless of whether the 
new matter constitutes a counterclain~ or an affirmative defense. 

12. Quieting Title § !2-- 
In  a suit under G.S. 11-10 to quiet title, plaintiff is required to allege 

ownership of the land in controrersy or that he has some estate or interest 
in it  and that d~fendant  has asserted some claim adverse to plaintiff's 
title, estate or interest, but plaintiff is not required to allege or show the 
specific circumstances giving rise to defendant's adverse claim unless it  is 
essential for plaintiff' to overcome such claim in order to establish his onn  
title, estate or interest. 

13. S a m e w h e r e  defendant i n  action t o  quiet ti t le fails to  offer any evi- 
dence i n  support of plea i n  confession and avoidance, plaintiff is en- 
titled to judgment. 

Plaintiff alleged record title to the land in question and that  defendant 
wrongfully claimed that he had contributed money for the purchase price 
and wrongfully asserted an interest in the land to the extent of his alleged 
contribution. Defendant admitted that  plaintiff held record title but 
alleged that  defendant had contributed his funds to the purchase price and 
that plaintiff held title, in part a t  least, as  trustee for defendant. The 
answer was not served on plaintiff. Held:  Defendant's admission of plain- 
tiff's record title constitutes a confession of plaintiff's cause since the 
holder of record title must be assumed to be the true owner unless the con- 
trary appears, and therefore defendant's answer set up new matter in con- 
fession and avoidance constituting a defense and counterclaim for refor- 
mation, and upon defendant's failure to introduce evidence in support of 
such new matter, plaintiff is entitled :IS a matter of law to judgment quiet- 
ing her title as  against the adverse claim of defendant. 
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14. Appeal and Error § 3 9 0  
Where plaintiff is entitled to judgment as a matter of law, any error in 

the trial of the cause must be held harmless on defendant's appeal. 

APPEAL by defendant from Bwrgwyn, Special Judge, and a jury, at  
February Term, 1952, of PERSON. 

Statutory action to quiet title to realty against an adverse claim. 
The complaint makes out this case in detail : 
The plaintiff, Nora Clayton Wells, was divorced from her former hus- 

band, the defendant, Bcnnchan Clayton, before the commencement of this " ,  

action. During the existence of their marriage, the plaintiff bought cer- 
tain land in Roxboro Township, Person County, from, Beatrice L. Latta, 
and took fee simple title to it in her own name under deeds duly recorded 
in the office of the Register of Deeds of Person County. Although the 
plaintiff paid the entire purchase price of the land with her own moneys 
and is its absolute owner, the defendant wrongfully "claims that he con- 
tributed a large portion of the funds which were used for the purchase of 
said property . . . and . . . that the plaintiff holds, the land in trust 
for him to the extent of his contribution to the ~urcahase vrice." This 
adverse claim substantially impairs the market value of the land. 

The complaint prays that the plaintiff's fee simple title be quieted as 
against the defendant's adrerse claim. 

The answer admits that the plaintiff has record 01- paper title to the 
land in controversy, and "that the defendant claims an interest in the 
land adverse to the plaintiff." I t  then alleges this new matter in detail: 

Prior to the execution of the deeds mentioned in the complaint, the 
plaintiff and the defendant agreed to buy the land in dispute together, 
and to take title to it in their joint names as tenants by the entirety. 
Pursuant to this agreement, the defendant paid a substantial portion of 
the purchase price of the property with his own funds,. Despite this, the 
plaintiff, acting with the fraudulent intent of defeating the rights of the 
defendant, obtained title to the land in her own name alone. As a conse- 
quence of these matters, the plaintiff holds the record or paper title in 
trust for the benefit of herself and the defendant. 

The answer prays "that the defendant and plaintiff be declared the 
owners in fee simple of the land described in the complaint" and "that 
the deeds to said be reformed by inserting the-defendant's name 
. . . therein" as a co-grantee with the plaintiff. 

The answer was not served on the plaintiff or her counsel of record, and 
the court did not direct the plaintiff to reply to the new matter contained 
in it. The plaintiff did not, in fact, file any reply. 

The defendant was adjudged insane subsequent to the conveyance of 
the land to the plaintiff and prior to the bringing of the action. I n  conse- 
quence, he defends through a guardian ad litem. 
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When the case was tried before the judge and a jury, the plaintiff testi- 
fied that she "paid for the land" in controversy, and that  no other person 
made any payment on it. She also introduced in evidence the deeds men- 
tioned in the cornplaint, and the portion of the answer admitting "that 
the defendant claims an  interest in the land adverse to the plaintiff." 
The defendant offered no testimony whaterer. 

The judge submitted this issue to the jury:  "Is the plaintiff the owner 
of the premises described in the coniplaint free and clear of any claim 
or any right of the defendant to any part  thereof or any interest therein?" 

The jury answered the issue ('Yes," and the judge entered judgment 
on this finding adjudging that  the plaintiff owns the land in suit free 
from any claim on the part of the defendant. 

The defendant excepted and appealed. His  assignments of error assert 
that  the judge erred in denying his rnotion for a compulsory nonsuit, in 
admitting the testimony of the plaintiff, and in charging the jury. 

B u r n s  & L o n g  and  R. P. R e a c l ~  for  p la in t i f f ,  appel lee .  
V i c t o r  8. B r y u n f ,  Rober t  I .  L i p t o n ,  and  D a v i s  & Dnt>i s  for d e f e n d a n f ,  

nppel lan  f .  

ERVIN, J. These propositions are  ell settled : 
1. The law confers upon the parties to a civil action the right to a jury 

trial when, and only when, an  issue of fact arises on the pleadings. G.S. 
1-172; J e f r e y s  c. I n s .  Co., 202 N.C. 365, 162 S.E. 761; C o m r s .  v. G e o r g ~ .  
152 K.C. 414, 109 S.E. 77;  iVcQtieen 1 % .  B u n k ,  111 N.C. 509, 16 S.E. 270. 
Ah issue of fact arises on the whenever a material fact is main- 
tained by one party and controrcrted by the other. G.S. 1-196; L u p t o n  
v. D a y ,  211 N.C. 443, 190 S.E. 722. A material fact is one which coii- 
stitutes a part  of the plaintiff's cause of action or the defendant's defense. 
A d a m  c. W a y ,  32 Conn. 160;  Peop le  I.. L ~ & P  St. R. R. Co., 54 Ill. App. 
348; H u n s e n  u. S a n d u i k ,  128 Wash. 60, 222 P. 205. Although an  issue 
of fact may arise on the pleadings in a particular case, the tr ial  judge may 
and should withdraw the issue from the coxisideration of the jury, and 
enter such judgment as either of the parties may have the right to demand 
upon the adnlissions of fact contained in the pleadings if no evidence is 
offered tending to sustain the allegation of the party har ing  the burden 
of proof on the issue. Forbes  v.  M i l l  Co., 195 N.C. 51, 141 S.E. 252; 
N c Q u e e n  1 % .  R n n k ,  s u p r a ;  J u d s o n  c. C r ~ i g h f o n ,  88 Neb. 37, 128 N.W. 651. 

2. The plaintiff must allege in his complaint every fact necessary to 
constitute his cause of action. G.S. 1-122; P o f f e r  2;. S u p p l y  Co . ,  230 
N.C. 1, 51 S.E. 2d 908; B r o w n  1 ' .  ITull ,  226 N.C. 732, 40 S.E. 2d 412. 
Moreorer, he must prove every such fact if it is denied by the answer of 
the defendant. King c. C o l e y ,  229 N.C. 258, 49 S.E. 2d 648; Parsle?y & 
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Co. v. Xicholson, 65 N.C. 207. But no proof is requbed of an immaterial 
allegation. J e , f ~ e y s  v. Ins. Co., supra; 41 Am. Jur . ,  Pleading, section 
369; 71 C.J.S., Pleading, section 522. 

3. A fact essential to the plaintiff's cause of action need not be proved 
if it is alleged in the complaint and admitted in the answer. Light Co. 
v. Sloan, 227 N.C. 151, 41 S.E. 2d 361; L i f f l e  c. Rhyne,  211 N.C. 431, 
190 S.E. 725; A d a m  v. Bcasley, 174 N.C. 118, 93 R E .  454; AlcMillan 
v. Gambill, 115 N.C. 352, 20 S.E. 474; 11argroz.e I* .  ddcock, 111 N.C. 
166, 16 S.E. 16; Jenkins, Admr.,  c. T h e  K. C. Ore Dressing Co., 65 N.C. 
563. The admission is as effectual as if the fact admitted were found by 
a jury, and such fact is to be taken as true for all purposes connected with 
the trial. G.S. 1-159; Light C'o. .I.. Sloan, supra; .Leathers v. Tobacco 
Co., 144 N.C. 330, 57 S.E. 11, 9 L.R.A. (N.S.) 349; Bonham v. Craig, 
80 N.C. 224. This is so even though the admission is not introduced in 
evidence. Page v. Insurance Po., 131 N.C. 115, 42 8.E. 543; McIntosh: 
North Carolina Practice and Procedure in Civil Cases, section 364. 

4. An answer is a pleading designed to present t h ~  defendant's side of 
the case stated in the plaintiff's complaint. G.S. 1-194. To be sufficient, 
the answer of the defendant must contain one or mlwe of the following 
things: (1)  3 denial of each material allegation of the complaint contro- 
rerted by the defendant. (2)  A statement of new matter constituting an 
affirmative defense to the cause of action stated in the complaint. (3) A 
statement of new matter constituting a counterclaim. (3.8. 1-135; 
McIntosh : North Carolina Practice and Procedure in Civil Cases, section 
456. The new matter alleged in an answer in a particular case may con- 
stitute both an affirmative defense and a counterclaim. Lancaster Mfg.  
Co. c. Colgate, 12 Ohio St. 344. When an answer vontains new matter 
constituting a counterclaim, such new matter is to be taken as true for 
the purposes of the action unless it is actually controverted by the reply 
of the plaintiff as required by G.S. 1-159, or unless i t  is deemed to be 
denied by the plaintiff as a matter of law without a formal reply on 
account of the neglect of the defendant to cause the answer to be served 
upon the plaintiff or his counsel of record as provided by G.S. 1-140. 
Ltrwrence 21. Heavncr, 232 K.C. 557, 61 S.E. 2d 69'i. When an answer 
contains new matter not relating to a c'ounterclaim, the new matter is 
deemed controverted by the plaintiff as upon a direct denial or avoidance 
as the case may be without a formal reply. G.S. 1-159; Wagon Co. v. 
Byrd,  119 N.C. 460, 26 S.E. 144. The court po5,sesses discretionary 
power, however, to require the plaintiff, on the defendant's motion, to 
reply to new matter constituting a defense by way of avoidance. G.S. 
1-141. 

5. The defendant has the burden of proving an affirmatire defense, or 
a controverted counterclaim. XncClzrre z*. Casuolfy Co., 229 N.C. 305, 
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49 S.E. 2d 742; Barber u. Edwards, 218 N.C. 731, 12 S.E. 2d 234; Jones 
v. Waldroup, 217 K.C. 178, 7 S.E. 2d 366; V'illiams v. Insurance Co.. 
212 N.C. 516, 193 S.E. 728; Gin CO. u. Wise,  200 N.C. 409, 157 S.E. 20; 
Millsaps v. McCorn~ick,  71 N.C. 531. An answer may be in essence a 
plea in confession and avoidance. Such plea, as its name implies, admits 
the cause of action alleged by the plaintiff, and sets up some new affirma- 
tive matter in avoidance of the same. 41 -1m. Jur., Pleadings, section 
158; 71 C.J.S., Pleading, section 163. I n  other words, it confesses the 
validity of the plaintiff's claim and entitles the plaintiff to judgment 
thereon, except for the new affirmative matter alleged to avoid such claim. 
Cohoon v. Swain, 216 N.C. 317, 5 S.E. 2d 1 ;  Mitchell c. Whitlock, 121 
N.C. 166, 28 S.E. 292; Staten v. Hammer,  121 Iowa 499, 96 N.W. 964; 
McIntosh: North Carolina Practice and Procedure in Civil Cases, sec- 
tion 461. As a consequence, the plaintiff is entitled to judgment as a 
matter of law on the cause of action stated in the complaint and admitted 
in the answer when the answer is in essence a plea in confession and 
avoidance and the defendant fails to prove the new affirmative matter 
alleged by him to avoid the confessed cause of action. Cook v. Guirkin, 
119 N.C. 13, 25 S.E. 715; McQueen a. Rank,  supra; Rumbough v. Im- 
provement Co., 109 N.C. 703, 14 S.E. 314. This is true even though the 
matter alleged in avoidance constitutes a counterclaim as well as an 
affirmative defense. Barber v.  Edwards, supra; Forbes v. Mill Co., supra. 

6. The General Assembly of 1803 enacted the statute now codified as 
G.S. 41-10 to avoid some of the limitations imposed upon the remedies 
formerly sought by a bill of peace or a bill quia f imet,  and to establish 
an easy method of quieting titles to land against adverse claims. Mc- 
Intosh: North Carolina Practice and Procedure in Civil Cases, sections 
986, 987. This statute provides that "an action may be brought by any 
person against another who claims an estate or interest in real property 
adverse to him for the purpose of determining such adverse claims." The 
statutory action to quiet title to realty consists of two essential elements. 
The first is that the plaintiff must own the land in controversy, or have 
some estate or interest in it (Thomas 21. J f o r ~ i s ,  190 N.C. 244, 129 S.E. 
623) ; and the second is that the defendant must assert some claim to such 
land adverse to the plaintiff's title, estate or interest. Brinson v. Morris, 
192 N.C. 214, 134 S.E. 453; Satterwhite c.  Gallagher, 173 N.C. 525, 
92 S.E. 369; Christman v. Ililliard, 167 N.C. 4, 82 S.E. 949; Rumbo v. 
Ma,nufncfuring Co., 129 N.C. 9, 39 S.E. 581; Duncan v. Hall, 117 N.C. 
443, 23 S.E. 362. Despite statements to the contrary in cases in other 
jurisdictions, the plaintiff is not bound to show as an independent propo- 
sition in his statutory action to quiet title the invalidity and wrongf~llness 
of the adverse claim. These matters are inseparably interwoven in the 
two essential elements set forth above. The claim of the defendant is 
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necessarily invalid and wrongful if i t  is adverse tcl the title, estate or 
interest of the true owner. The plaintiff is not requii-ed to allege or show 
the specific circumstances giving rise to the defendant's adverte claim, 
unless i t  is essential for the plaintiff to overcome suvh claim in order to 
establish his own title, estate or interest. Hence, i t  is ordinarily sufficient 
for the plaintiff to allege and show in general term:, that the defendant 
is asserting some claim adverse to him. Ramsey  2% Ranzsey, 224 N.C. 
110, 29 S.E. 2d 340. 

The task of applying these rules to the instant case must now be per- 
formed. The complaint states every fact necessary to constitute a statu- 
tory action to quiet title to land against an  adverse claim. I t  alleges that 
the plaintiff owns the land in controversy in fee simple, and that the 
defendant asserts some claim to such land adverse to the plaintiff's title. 
When all is said, the answer is in essence a plea in confession and avoid- 
ance. I t  admits that the plaintiff holds the record or paper title to the 
land in dispute, and that the defendant claims an  estate or interest in such 
land adverse to the plaintiff. These admissions are tantamount to a con- 
fession of the cause of action alleged in the complaint. This is true for 
the very simple reason that  the holder of the record cr  paper title to land 
must be assumed to be its true owner unless the contrlry appears. I l a y s  
1.. C o f t o n ,  201 N.C. 369,160 S.E. 453; Power Co. 7%. Toylor ,  106 K.C. 55, 
144 S.E. 523; Land Co. 71. Floyd, 171 N.C. 543, 88 S.E. 862; C'ctrnpbell v. 
E w r h a r f ,  139 N.C. 503, 52 S.E. 201; B r y a n  v. Spivcy ,  109 N.C. 57, 13  
S.E. 766; Mobley v. Gvifin,  104 N.C. 112, 10 8.13. 142; B u r n s i d ~  1.. 

Do.olittle, 324 Mo. 722, 24 S.W. 2d 1011. 
The answer alleges this new matter to avoid the cause of action con- 

fessed: That  the plaintiff holds the record or paper title in part a t  least 
as a trustee for the defendant. Snch new matter constitutes both an 
affirmative defense by way of al-oidance and a cour~terclaim by may of 
reformation. Lawrence 2'. Ilentvter, supra; Cufhbertson v. X o r g a n ,  
149 N.C. 72, 62 S.E. 744; Manufacturing Co. v. C'loer, 140 N.C. 128, 
52 S.E. 305 ; M c L a m b  1.. H c P h n i l ,  126 N.C. 218, 35 S.E. 426; Anderson 
I * .  Logan,  105 N.C. 266, 11 S.E. 361. It must be deemed to be denied by 
the plaintiff on the present record. 

As a consequence, the defendant had the burden of proving the new 
matter alleged by him by way of avoidance and counterclaim. H e  offered 
no evidence a t  the trial tending to establish the new matter. This being 
true, the plaintiff was entitled as a matter of law to hare  the tr ial  judge 
withdraw the case from the consideration of the jury and to enter a final 
judgment quieting her title as against the adverse claim of the defendant. 
I t  necessarily follows that the errors, if any, committed by the trial judge 
in admitting the plaintiff's testimony, in passing on the sufficiency of 
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such testimony, a n d  i n  charging t h e  j u r y  were harmless, and  will not  
justify the  award  of a new trial.  

F o r  the  reasons given, there is i n  l a w  
N o  error. 

MARY LOU MINTZ T. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 22 August, 1952.) 

1. Appeal and  Error § 51a- 
Where the Supreme Court holds on appeal that  the evidence was suffi- 

cient to overrule defendant's motions to nonsuit, in the subsequent trial 
upon substantially the same evidence the question of the sufficiency of the 
evidence is foreclosed. 

2. Evidence 46- 
In describing a spiral stairway, a witness' statement that it  went up 

"as a corkscrew would" iis lteltl competent a s  a shorthand statement of a 
composite fact. 

3. Evidence 8 % 

Testimony of a witness a s  to the condition of a spiral stairway almost 
two years prior to the time in question cannot be held incompetent as  too 
remote when other witnesses have testified in substance that  the condition 
of the stairway remained unchanged from that time down to the moment 
of plaintiff's injury. 

4. Trial 5 16- 
Where, upon objection, the court withdraws a n  unresponsive answer of 

a witness and categoricallr instructs the jury not to consider it ,  the action 
of the court in striking out the answer and withdrawing i t  from the jury 
precludes prejudicial error. 

5. Evidence § 28 3fL - 
Defendant introduced in evidence photographs of the stairway in ques- 

tion, taken some two and one-half years after the accident in snit. The 
plaintiff later introduced testimony to the effect that  defendant changed 
or repaired the steps after the accident. Held: While plaintiff's evidence 
was not competent to show negligence on the part of defendant it was 
competent for  the limited purpose of disproring the correctness of the 
photographs and to contradict defendant's witnesses who identified the 
photographs a s  true representations of the steps a t  the time of the accident. 

6. Evidence § 46g- 
Where plaintiff introduces evidence that  her physical condition was a 

direct result of her fall, i t  is competent for medical expert witnesses to 
testify, upon personal knowledge based upon their examination and treat- 
ment of plaintiff subsequent to the accident, as  to the nature and e ~ t e n t  
of her injuries, the effect of such injuries upon plaintiff's capacity to work, 
and the probable result of future medical or surgical treatment of plaintiff. 
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7. Evidence 8 !26- 
In order to be competent in evidence, an experiment must be made under 

conditions substantially similar to those prevailing :it the time and place 
of the occurrence in suit, and the result of the experiment nlust have a 
legitimate tendency to prove or disprove an issue arising out of such occur- 
rence, and the competency of experiment evidence is s, preliminary qnestioil 
for the court to determine in the exercise of its discretion. 

8. Same- 
Where there is no evideuce of probative force tending to show that the 

conditions under which an experiment was made were substantially the 
same as those existing a t  the time of the occurrence in suit, the record 
indicates that the court's ruling in excluding the experiment evidence was 
proper as a strictly legal question, and certainly does not support the view 
that the ruling rejecting the proffered evidence constitutes abuse of tlis- 
cretion. 

~ ~ P P E A L  by defendant from Sharp, Special ,Judge,  and a jury, a t  Octo- 
ber Term, 1951, of BRU~YSWICIC. 

Civil action by clerical employee of a railroad to recover damages of 
her employer for personal injuries allegedly suffereo by her in the per- 
formance of the duties of her employment as the remlt  of slipping and 
falling upon an  ill-lighted, slick and unstable spiral stairway in an  office 
building of her employer a t  Wilmington, Nor th  Carolina. 

The complaint sets forth in specific detail factual averments warrant- 
ing the conclusion that  the plaintiff, Mary  Lou Mintz, sustained disabling 
and permanent injuries to her spine as the proximate consequence of the 
failure of the defendant, Atlantic Coast Line Railroad Company, to exer- 
cise ordinary care to furnish her a reasonably safe place to do the work 
required of her. The answer admits the employment of plaintiff by 
defendant, denies actionable negligence on the part  of defendant, and 
pleads contributory negligence on the part of plaintiff. 

This case was before this Court a t  the Spring Term, 1951, and is 
reported in  233 N.C. 607, 65 S.E. 2d 120, where the pleadings are ana- 
lyzed and the evidence a t  the first trial is stated. This Court held then 
that  the testimony made the liability of defendant to plaintiff a question 
for the jury, but ordered a new tr ial  because of error i n  the admission 
of evidence. 

When the cause was heard anew, the parties offered substantially the 
same evidence as that  presented by them a t  the original trial. These 
issues were submitted to  the jury:  (1) Was the plaintiff injured by the 
negligence of the defendant, as alleged in  the complaint? ( 2 )  I f  so, did 
the plaintiff by her negligence contribute to her injury, as alleged in the 
answer? ( 3 )  What  damages, if any, is the plaintiff entitled to  recover 
of the defendant 1 



N. C.] S P R I N G  TERM, 1952. 111 

The jury answered the first issue "Yes," the second issue "No," and 
the third issue "$39,000.00." The trial judge entered judgment for plain- 
tiff in accordance with the verdict, and the defendant appealed. 

J .  Faison Thomson, John D. Bellamy & Sons, and Frink & Herring 
for plaintiff, appellee. 

Poisson, Campbell & ~Namhall  for defendanf, appellant. 

ERVIK, J. The defendant makes these assertions by its assignments 
of error: 

1. That the court erred in refusing to dismiss the action upon a com- 
pulsory nonsuit. G.S. 1-183. 

2. That the court erred in the admission of testimony offered by 
plaintiff. 

3. That the court erred in the exclusion of testimony offered by de- 
fendant. 

4. That the court erred in its instructions to the jury. 
Counsel for the defendant argue with much earnestness and eloquence 

that the action ought to hare been involuntarily nonsuited in the court 
below. Inasmuch as the evidence now before us is substantially the same 
as that presented and considered on the former appeal, we are constrained 
to hold that this question is foreclosed against the defendant by the deci- 
sion on the former appeal adjudging the evidence sufficient to carry the 
case to the jury and to support a verdict for the plaintiff. Maddox v. 
Brown, 233 N.C. 519, 64 S.E. 2d 864; Randle v. Grady, 228 N.C. 159, 
45 S.E. 2d 35; Pinniz  v. Griffin, 221 N.C. 348,20 S.E. 2d 366, 141 A.L.R. 
1164; Wall v. Asheville, 220 N.C. 38,16 S.E. 2d 397; Simpson v. Oil Co., 
219 N.C. 595, 14 S.E. 2d 638; McGraw v. R. R., 209 N.C. 432, 184 S.E. 
31; Dixson o. Realty Co., 209 N.C. 354, 183 S.E. 382; Groome v. States- 
die, 208 N.C. 815, 182 S.E. 657; Masfen v. Texas Co., 204 N.C. 569, 
169 S.E. 158; Madrin v. R. R., 203 N.C. 245, 165 S.E. 711; Newbern v. 
Telegraph Co., 196 N.C. 14, 144 S.E. 375; McCall v. Institute, 189 N.C. 

' 775, 128 S.E. 349; Soles v. R. R., 188 N.C. 825, 125 S.E. 24; Clark v. 
Szueaney, 176 N.C. 529, 97 S.E. 474. 

The assignments of error based on the admission of the testimony of 
the plaintiff's witnesses are discussed in the numbered paragraphs set 
forth below. 

1. Upon being called on to describe "the general shape" of the stairway 
involved in this action, the plaintiff's witness B. B. Phillips, Jr., stated 
that i t  was "a spiral stairway, going up as a corkscrew would." The 

qerva- witness was an ordinary ohser~er  testifying to the results of his obL 
tion, and his evidence was admissible as a shorthand statement of a com- 
posite fact. 8. v.  Sterl inq. 200 N.C. 18. 156 S.E. 96;  Kepley 1,. Kirk ,  
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191 N.C. 690, 132 S.E. 788; S. v. S k e e n ,  186 N.C. 844, 109 S.E. 71 ; S. L. 
Spencer ,  176 N.C. 709, 97 S.E. 155; B a n e  v. R. R., 171 N.C. 328, 88 S.E. 
477 ; Board  of E d u c a t i o n  v. Lumber Co., 158 N.C. 313, 73 S.E. 994. Tlie 
appropriateness of his homely simile becomes appaient  on a reading of 
the testimony of other witnesses who described the spiral stairway with 
technical precision. 

2. The plaintiff's witness D. W. Merritt, who was employed by thc 
defendant a t  its office building from 16 September, 1925, until 31  May, 
1945, testified that  during the entire period of his enlploynient by defe~iti- 
an t  the steps of the spiral stairway "were slick and worn," some of t l ~ r  
rods or spokes connecting the banister of the s t a i rwa ,~  with its steps were 
missing, and the stairway as a whole would shake when used. This evi- 
dence was received over the exception of the defendant, which strebsfullj 
insists that  the interim between the date of the 1a.t ohsrrration of tllv 
witness, i.e., 31 May, 1945, and the date of the plaintiff's alleged injui 
i.tz., 10 April, 1947, prevents the evidence from h a r i q  any logical retitl 
ency to show tlie condition of the stairway at tllr time of plaintifi' 
alleged injury or notice of such condition to  the defendant. This cw11te11- 
tion is robbed of validity by the significant fact thal other u itnesses for 
the plaintiff, notably James E. Hearn,  Jr . ,  and E:. -1. Shands, testified 
in substance that  the conditions depicted hy Merri t t  rtmained unchangc~tl 
down to the moment of the plaintiff's alleged injury. This being t r w .  
the testimony of Merritt was competent under the rule that  evidence of 
conditions before an accident may be received where it is also shown t11:tt 
such conditions remained unchanged down to the occaurrence of tlie acci 
dent. P e r r y  T .  Manufactui*ing Po., 176 N.C. 68, 07  S.E. 162: . l f i / lm~rv  
v. IT. S. A for fgage  & T i t l e  Co. of S e w  Jersey ,  121 N.J.L. 28, 1 *\. 2d 265. 
Louisvi l le  & S. R. Po. 11.  F r a l x s ,  11 Teim. App. 593 ; 20 ,h. Jur. ,  Evi- 
dence, section 306; 38 A1nl. Jur. ,  Negligence, section 313; 65 C.J.S.. 
Negligence, section 230. 

3. While he was undergoing cross-ex:t~rii~iation tlie plaintiff's nitness 
S. T. Glover made this unresponsive answer to a qurstion put to him b j  
defendant's counsel : "Tlir steps hare  been chipped at one time since thv 
accident." Thc defendant forthwith iuored to strike this answer, an-i  
the court promptly sustained the motion by giving this conteinyora~> 
instruction to the jury:  "Nernbers of the jury, the court is allowing tlw 
motion of the defendant to strike from the eridenct the ans\r7rr of this 
witness to the effect that  the steps have h e n  chipped i,iiicr April 10, 1947. 
That  evidence is eliminated from this trial, and you h i l l  eliniinate it from 
your consideration." We are satisfied that  any danger that  the unrespon- 
sive answer would ~ ~ o r k  to the prejudice. of the defendant was removed 
by the clear and emphatic language of the judge striking out the ansuer 
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and withdrawing it from the jury. Nedl in  v. Simpson, 144 N.C. 397, 
57 S.E. 24; Parrott u. R. R., 140 N.C. 546, 53 S.E. 432. 

4. Witnesses for the defendant identified certain photographs made 
two and a half years after  the accident as true representations of the steps 
of the spiral stairway a t  the time of the accident. The defendant intro- 
duced the photographs in evidence to illustrate the testimony of these 
witnesses. When she presented her rebuttal evidence, the plaintiff called 
to the stand A. G. Alderman and James E.  Hearn, J r . ,  who testified in 
detail to  facts indicating that  about a week after the accident changes or 
repairs were made to the steps of the spiral stairway by the defendant, 
and that  in consequence the photographs were not true pictures of the 
steps of the spiral stairway a t  the time of the accident. The  defendant 
complaiiis of the admission of the testimony of these witnesses concerning 
the changes or repairs. This evidence was not competent to show negli- 
gence on the part  of the defendant on the occasion of the plaintiff's alleged 
injury. Fanelty v. Jewelers, 230 N.C. 694, 55 S.E. 2d 493; Parrish c.  
R. R., 221 N.C. 292, 20 S.E. 2d 299; Ledford v. Lumber Co., 183 N.C. 
614, 112 S.E. 421; Farrall v. Garage Po., 179 X.C. 389, 102 S.E. 617; 
McMillan v. R. R., 172 N.C. 853, 90 S.E. 683; Bleuin8 I I .  Cotton Mills, 
150 N.C. 493, 6 1  S.E. 428; Ailcen v. Manufacfuring Co., 146 N.C. 324, 
59 S.E. 696; Xyers  u. Lumber Co., 129 N.C. 252, 39 S.E. 960; Loue 1 . .  

Elliott,  109 N.C. 581, 14 S.E. 51. The record reveals, however, that the 
testimony was not presented or received for that purpose. The evideiirt. 
that  changes or repairs were made to the steps of the spiral stairway 
subsequent to the accident was offered by the plaintiff and admitted by 
the court for  the express purpose of disproving the correctness of the 
photographs taken after the making of the changes or repairs, and contra- 
dicting the witnesses who identified the photographs as true representa- 
tions of the steps of the spiral stairway a t  the time of the accident. We 
hold that  the eridence was rightly received for this limited purpose. This 
conclusion finds explicit sanction in well considered cases in other juriq- 
dictions where the precise question now before us was under consideration. 
Northern Pac. R. Co. o. Alderson, 199 Fed. 735, 118 C.C.A. 173;  Samplt~ 
v. Chicago, B .  Le. (3. R. Co., 233 Ill. 564, 84 N.E. 643; Achey v. Marion, 
126 Iowa 47, 101 N.W. 435; Standard Oil Co. 1,.  Fmnks ,  167 Miss. 282, 
149 So. 798. I t  likewise has implicit support in our own decisions. 
Shelfon 7.. R. R., 193 N.C. 670, 139 S.E. 232; Beck I ) .  Tanning Co., 179 
N.C. 123, 101 S.E. 498; &se v. Motor Po., 175 S .C .  466, 95 S.E. 900; 
Boggs 1.. Afining Co., 162 N.C. 393, 78 S.E. 274; Pearson v. Clay Po., 
162 N.C. 224, 78 S.E. 73;  Tise v. Thorna.cz~ille, 151 N.C. 281, 65 S.E. 
1007. 

5. The defendant complains of the receipt of the evidence of the plain- 
tiff's witnesses Dr. Jn l ian  E. Jacobs and Dr.  J. B. Cranmer, expert physi- 
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cians and surgeons, who based their testimony upon their own personal 
knowledge of the physical condition of the plaintiff obtained by them by 
examining or treating the plaintiff subsequent to the date of the accident. 
These medical experts described in minute detail the nature and estent 
of the plaintiff's injuries. Moreover, eac~h of them expressed the opinion 
that  the plaintiff's injuries were permanmt in character and disabled her 
from doing any kind of work, and that  the plaintiff's physical condition 
would not be improved by additional surgery. This ~widence was compe- 
tent under the rule that  in personal injury actions, expert medical eri-  
dence is admissible to show the nature and extent of the plaintiff's inju- 
ries, the effect of such injuries on the plaintiff's capacity to work or to 
use his physical powers, and the probable result of future medical or 
surgical treatment of the plaintiff. Diclison v. Cortclr Po., %3 K.C. 167, 
63 S.E. 2d 297; Patrick 2%. Treadwell, 2 h  N.C. 1, 21 S.E. 2d 818; Wil -  
liams v. Stores Co., Inc., 2 6 6 x . c .  591, 184 S.E. 496; Green v. Casualty 
Co., 2WN.C.  767, 167 S.E. 38 ;  Dempster v. F i f e ,  %1 S . C .  697, 167 S.E. 
33;  Eaker 2,. Internafionnl Shoe Co., 1 k d N . c .  379, 154 S.E. 667; Butler 
v. Fertilizer Works,  195 N.C. 409, 142 S.E.  483; Ilztlin I?. Hendrrson-  
Gilmer Co., 192 N.C. 638, 135 S.E. 614, 49 A.L.R. 663; Tnylor v. Power 
Po., 174 N.C. 583, 94 S.E. 432; Ridge v. R. R.. 167 K.C. 510, 83 S.E. 
762, L.R.A. 1917E, 215; Ferebee v. R. R., 167 X.C. 290, 83 S.E. 360; 
Stansbury on Xorth Carolina Evidence, section 135;  Rogers on Expert 
Evidence (3rd Ed.), section 130;  38 C.J.S., Euidcnce. section 534. I11 

reaching this conclusion, we hare  not ignored the contention of ihe de- 
fendant that  no evidence x-as adduced a t  the trial "piirporting to connect 
the . . . physical condition of plaintiff with the . . . fall on the spiral 
stairway." This contention is untenable. The plaintiff deposed in person 
to many specific facts tending to show that  her physical condition mas the 
direct result of her fall on the spiral stairway. 13esides) Dr.  Jacobs 
expressed the opinion in response to a hypothetical question that  the fall 
was sufficient to  cause the plaintiff's injuries. This particular testimony 
of this medical witness was admitted without objection. 

The  defendant assigns as error the exclusion of the testimony of its 
witness M. W. Clark as to an experiment made b , ~  him and two other 
men more than two and a half years after the accident to test the stability 
of the banister or handrail of the spiral stairway. The rejected testimony 
was as follows: "Three of us stood on the steps, grasped the handrail in 
our hands, and pulled on it. I t  sustained the weight of three persons.'' 

T o  be admissible in evidence, an  experiment m u ~ t  satisfy this twofold 
requirement: (1)  The experiment must be made under conditions sub- 
stantially similar to those prevailing a t  the time of the occurrence in- 
volved in the action; and (2 )  the result of the exprriment must have a 
legitimate tendency to p row or disprove an i ~ w c .  , ~ r i ~ i n g  out of wch  
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occurrence. Simpson c. Oil CQ., supya; Culdwell v. R. R., 218 N.C. 63, 
10  S.E. 2d 680; 5. v. Ifolland, 216 N.C. 610, 6 S.E. 2d 217; S. v. R c -  
Lamb, 203 N.C. 442, 166 S.E. 507; S .  v. Young,  187 N.C. 698, 122 S.E. 
667; Droper v. R. R., 161 N.C. 307, 77 S.E. 231; .lrrowood v. R. R., 126 
N.C. 629, 36 S.E. 151;  Cox v. R. R., 126 X.C. 103, 35 S.E. 237. 

The rule obtains in this jurisdiction that  "whether or not evidence of 
experiments is admissible is, under the circumstances of each case, a pre- 
liminary question for the determination of the court i n  the exercise of its 
discretion, which will not be interfered with by an  appellate tribunal 
unless an abuse is made clearly to appear." 32 C.J.S., Evidence, section 
587 ; 8. T. Holland, supra; S. v. AlcLamb, supra. 

The record does not support the view that  the ruling rejecting the 
proffered testimony constituted an  abuse of discretion. Indeed, it indi- 
cates that  the ruling was proper on the strictly legal ground that  the 
defendant failed to show in an  adequate manner a 
conditions on the two relevant occasions. C'aldwel2 v. R. R., supra; 3-3 
C.J.S., Evidence, section 590. 

The only witness to the exact condition of the banister or handrail at 
the precise time of the experiment was Clark, who stated, in substance, 
that  the appliance was then in an excellent state of repair. H e  also testi- 
fied that  he had inspected the building contaiping the spiral stairway 
1 6  practically every year" since 1930, and that  i t  was "his position" that 

there had "been no change in any parts or in the carrying capacity of the 
rail, spokes, and structure itself a t  any time before or after April 10, 
1947," the day of the accident. When Clark's testimony is read aright 
in its edtirety, however, i t  is plain that  he had no personal knowledge of 
the exact condition of the banister or handrail a t  the time of the accident, 
and that in consequence "his position," i.e., the attitude assumed by him 
in reference to the matter, was without probative force as against the 
testimony of the other witnesses to the effect that a t  that time a number 
of the rods or spokes supporting the banister or handrail were either bent 
out of shape or missing altogether. 

A careful consideration of the assignments of error based on the charge 
shows that  each of the challenged instructions conforms to approved 
precedents. F o r  this reason, an elaboration of these assignments is 
unnecessary. 

Since the trial was free of legal error, the judgment must be upheld. 
90 error. 
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ARTHUR E. WAPNICK v. MARC J. REARDOS a:u~ DUKE UNIVER- 
SITY, INC. 

(Filed 22 August, 1952.) 
1. Trial § 23a- 

If plaintiff's evidence and so much of defendants' evidence as  is favor- 
able to plaintiff, amounts to more than a scintilla of evidence tending to 
establish the affirmative of the issue, defendants' motions to nonsuit are  
properly overruled. 

2. Hospitals § & 

Where it appears that  plaintiff did not select his snrgeon but was oper- 
ated upon by the assistant resident in surgery who was employed and paid 
hy the hospital, such surgeon is a n  employee of tlie hospital and i t  is liable 
for slich surgeon's actionable negligence in the performance of his duties 
in the scope of his employment. 

3. Same: Physicians and  Surgeons § 2 G E v i d e n c e  held sufficient for jury 
on issue of suvgron's negligence. 

The evidence tended to show that  plaintiff underwent a lumbar sympa- 
thectomy for peripheral vascular disease, which he was advised would take 
only some forty-fiue minutes, that  Ire was in the operating room over seven 
hours, that  during the course of the operation a vein was inadvertently 
punctured, that in an attempt to control the bleedmg other perforations 
of the blood vessel occurred, that thereupon the chief of the surgical serv- 
ice of the hospital was called in, who, upon ascertaining the patient's con- 
dition, abandoned all efforts to repair the blood vessels, but tied off and 
cut the torn vessels together with connecting fibrous tissue en masse. The 
evidence further tended to show that  the resulting interference with circu- 
lation caused gangrene in the patient's left leg, malting i t  necessary to am- 
putate it, first below the knee and later after a debridement, above the 
knee, and that later a blood clot in the right leg caused gangrene, making it  
necessary to amputate plaintiff's right leg. Held:  The evidence was suffi- 
cient to be submitted to the jlirr on the issue of the s;urgeonls negligence in 
an action against the surgeon and against the hospital employing him. 

JOHNSON, J., concurs in result. 

A r m i r ,  by plaintiff f rom 1T7illinrns, J . ,  September Term, 1951, ALA- 
ILIAXCE. 

C i r i l  action to  recover damages f o r  alleged i n j u r y  caused by the negli- 
pence of the  defendant.. 

F o r  collvenience i n  narrat ion,  the  defmdant ,  M a r c  J. Reardon,  will be 
referred to  i n  the  statement of facts  and  i n  t h e  opinion as  D r .  Reardon,  
and the term, Duke  Hospi tal ,  will be used to designat? the  hospital service 
of the defendant, Duke  U n i r e r s i t ~ ,  Tnc.. and will include within i ts  scope 

said corporate defendant. 
O n  18 August,  1947. plaintiff. suffering with fallen arches and pa in  in 

his  feet, ~ n t e r e d  the  or thqwdic  clinic of Duke Hospital ,  where he  received 
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shoe supports and instructions to use specified home treatments. H e  was 
requested to return for further observation and accordingly returned to 
the clinic on 3 September, 1947. At  that  time all significant symptoms 
were restricted to his left foot. r p o n  further examination, plaintiff was 
referred to  the surgical department, where an  operation was suggested. 
H e  had never undergone surgery and greatly feared an operation. K O  
hospital bed was then available and plaintiff returned to his home. H c  
was notified of the availability of a bed and on 8 September, 1947, entered 
Duke Hospital as a patient and was assigned to a bed in IXalstead Ward. 
,4t this time, the plaintiff was able to perform his usual work and to walk 
without apparent distress. 

A t  the time plaintiff becanie a patient in Duke Hospital, Drs. Marc J. 
Reardon, S. S. Ambrose and J. W. Kelley were not engaged in prirate 
practice, but were pursuing post-graduate training a t  Duke Hospital and 
their duties in this capacity included the care and treatnlcnt of patients 
assigned to Halstead Ward. Dr.  Reardon was classified as Assistant 
Resident in Surgery and in addition to his maintenance was paid a salary 
of $41.67 per month. Drs. Ambrose and Kellex were internes and aides 
or assistants to Dr.  Reardon. Thc operative procedure a t  Duke Hospital 
was carried out by what is known as operating teams consisting of the 
doctor who actually uses the surgical tools and two or more assiitants cr  
helpers who aid him in the operation. Plaintiff, a i  a patient on Halstead 
Ward, had no choice of doctors. 

The diagnostic considerations of plaintiff's condition ranged all the 
way from Buerger's disease to arteriosclerosis. No definite diagnosis was 
ever reached. I t  was, however, concluded that  plaintiff had some t y p ~  
of occlusive vascular or  peripheral vascular disease. One of the accepted 
forms of treatment for such a condition is a lurnbal. sympathectomy. 
This involves the removal by surgery of nerve tissue and ganglia which 
control the muscles of the blood vessel., thereby reducing the spasms of 
the blood vessels by paralyzing the muscles. This allows the vessels to 
open up and increases the flow of blood. The blood supply is controlled 
largely by the sympathetic neryous system. Whaterer may h a m  been 
the cause of plaintiff's trouble, his disease appeared to have been in the 
early stages. Of the non-operative treatments developed for plaintiff's 
condition, only pavorin was used. 

Without a complete and satisfactory diagnosis. plaintiff was per~uaded 
by agents of Duke Hospital to submit to what was described to him as a 
minor or simple operation requiring only a small incision in his back 
and the clipping of a nerve, which operation would necessitate his being 
in the operating room only 40 to 45 minutes. Instead, an  incision, 8 
inches in length, extending from the 9th rib to the rectus sheath was made 
in the body cavity through which all internal organs were lifted out of 
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the way for the purpose of exposing the left lumbar sympathetic nerve 
and ganglia. These are located along and in  front  of the backbone or 
spinal column. The operation proceeded without apparent difficulty and 
as the nerve and three ganglia were being removed, the nerve chain 
snapped and the fourth ganglion disappeared behind a mass of tissue. 
While exploring for the fourth ganglion, Dr .  Reardon discovered that  the 
two large vessels which control the flow of blood to and from the left lower 
extremities were bound together by a mass of fibrous tissue and he inad- 
vertently punctured one of these large vessels. Profuse, massive and un- 
controlled bleeding followed. The mass of fibrous ti:jsue made these large 
vessels easy to tear and more difficult to separate and repair, and in his 
effort to par t  this mass of fibrous tissue, Dr. Reardon perforated or pro- 
duced fissures in  the vessels in a number of other places. The bleeding 
became more profuse and plaintiff's condition became precarious. Dr. 
Reardon then made an incision in plaintiff's left thigh, u p  near the groin, 
and from that  point followed a blood vessel as close as possible to the 
point of bleeding and there tied off and ligated that  vessel. This pro- 
cedure failed to control the bleeding and it was discovered tha t  both the 
big artery and the big vein had been damaged by several punctures or 
tears. Due to the protracted operative procedure and the great loss of 
blood, plaintiff was in a critical condition and in a state of shock. Dr. 
Reardon had undertaken this difficult operation when there was no super- 
visory surgeon available in the hospital for consultation, advice and aid. 
Dr. K. S. Grimson, who developed the most extemive operation which 
might be performed upon the sympathetic nervous system and who wa.: 
the head of that branch of the surgical service of Duke Hospital, was not 
available. Dr.  Deryl Har t ,  Chief of the Surgical Service of the hospital. 
was called fronl his home in an  effort to save the patient's life. Dr .  H a r t  
had not undertaken a lumbar sympathectorny in five years. 

When Dr.  H a r t  arrived a t  the hospital, all operative procedure was a t  
a standstill and the bleeding was temporarily conti-olled by means of a 
pack. Upon diccorering the condition of the patient Dr.  H a r t  abandoned 
all efforts to repair the damaged blood vessels and directed all his atten- 
tion toward s a ~ i n g  the patient's life. I n  this emergency, Dr.  Har t ,  with 
the aid of Dr .  Reardon and his associates, tied off the fibrous tissue which 
included the torn blood vessels and clipped then1 e n  masse. With these 

A - 
main vessels severed, the blood supply to that  area of patient's body was 
greatly diminished, and upon reacting from the anesthetic about 9 o'clock 
that  night, plaintiff discovered he was paralyzed from his hips down. 
The only hope of an adequate blood supply to his lower left leg and thigh 
was the develo~ment  of a collateral circulation by means of smaller blood 
vessels. This collateral circulation did not materialize and as a result, 
gangrene developed and Dr.  Reardon amputated plaintiff's left leg below 
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the knee. Because of defects in this amputation, plaintiff suffered and 
sustained another operation by Dr. Reardon whereby his left leg stump 
was debrided. Later, it  was necessary for Dr.  H a r t  to reamputate plain- 
tiff's left leg, removing the knee joint. Plaintiff next developed a myo- 
cardial infraction of the heart. Then, a blood clot in his right leg resulted 
in gangrene and plaintiff's right leg was amputated by Dr.  Har t .  From 
these operations and the suffering incident thereto, plaintiff acquired a 
drug habituation. " 

Excerpts from the pleadings received in elridenee tend to show that  the 
plaintiff neither authorized nor consented to the operations performed 
on him on 13  September, 1947, and that  he "did not need or require any 
operation" a t  that  time. 

Plaintiff, for the first operations, was taken to the operating room 
before 9 o'clock in the morning and remained there until about 4 :30 in 
the afternoon, during which time he was given by transfusions from 14  
to 17 pints of blood. When pressed by plaintiff for an  explanation of 
1% hat happened during the operation, Dr. Reardon gave as his only com- 
ment, "I played hell; that  is what happened." 

Upon admission to the hospital, plaintiff weighed between 180 and 185 
pounds. When discharged on 15 January,  1948, he weighed 94 pounds. 
Plaintiff was not a charity patient and all expenses of his hospitalization 
were fully paid. 

At the close of plaintiff's evidence, the court overruled the motions of 
the defendants for judgment as of nonsuit, but such motions a t  the close 
of all the evidence were allowed as to both defendants. From the judg- 
ment rntered, plaintiff excepted and appealed, assigning errors. 

11'. R. Dalton, Sr., D. E. Scctrborough, nnd TY. R. Dalton, Jr., for 
plainti f ,  appellant. 

E. C.  Rr?yson and Fuller, Rectde, Urnstead & Fuller for defendants, 
crppcllees. 

VALEATIKE, J .  The decisire question presented by this appeal is 
whether the evidence sufficeth to take the case to the jury. 

Many variations of the rule defining the quantum of proof necessary 
to carry a case to the jury hare  been evolred through the years. Davidson 
I - .  I'elegrnph Co., 207 K.C. 790, 178 S.E. 603 ; Mitchell v. Saunders, 219 
N.C. 178, 13  S.E. 2d 242; Stell 2.. Trust  Co., 223 N.C. 550, 27 S.E. 2d 
524; Afk ins  v. Transporfnfion Po., 224 N.C. 688, 32 S.E. 2d 209; Bundy 
1.. Po~rvll .  229 N.C. 707, 51 S.E. 2d 307; Potter v. Supply Po., 230 N.C. 
1 ,  51 S.E. 2d 908; Graham 1.. Gns Po., 231 N.C. 680, 58 S.E. 2d 757; 
Mnddox v. Brown, 232 N.C. 244, 59 S.E. 2d 791. But  the whole matter 
di~ti l led and boiled down inrolres the process of placing all of plaintiff's 
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evidence and so much of defendant's evidence as is favorable to   la in tiff 
in evenly balanced scales to see if such evidence wei,ghs against nothing, 
and if, by this procedure, more than a scintilla of evidence favorable to 
the plaintiff is found, a jury question is presented. Cox v. R. R., 183 
N.C. 604,31 S.E. 848; Wall v. Bain, 222 N.C. 375, 23 S.E. 2d 330; d d c o x  
v. Austin, 235 K.C. 591. This principle applies with force to the record 
now under consideration. 

I t  appears from the evidence, including excerpts from the pleadings, 
that at  all times material to this litigation Dr. Reardon was an agent, 
servant and employee of Duke Hospital and was acting within the scope 
of his duty as such agent. I t  follows, therefore, if Dr. Reardon was 
guilty of actionable negligence, such negligence is imputable to his co- 
defendant and both are liable. 

The plaintiff contends that the evidence supports many inferences of 
negligence, among which are these: 

( a )  That Dr. Reardon, without plaintiff's permission, made haste to 
perform a serious operation without having first obtained a fixed and 
definite diagnosis, and when there was no necessity for such an operation. 

(b)  That Dr. Reardon should not have undertaken such a serious oper- 
ation without first determining that there was available in the hospital 
a more experienced and capable surgeon upon whom he could call for 
consultation and aid in case of difficulty. 

(c) That Dr. Reardon extended the bperative procedure too long and 
neglected to call for experienced surgical aid when he encountered a situa- 
tion requiring skill outside the scope of his experience and beyond the 
range of his training. 

(d )  That the severe damage done to plaintiff's venal structure by 
Dr. Reardon resulted in so much loss of blood that Dr. Hart  when sum- 
moned was unable to repair the damage, but directed his attention inme- 
diately toward saving the patient's life, with the i*esult that plaintiff 
survived but suffered disastrous results. 

(e)  That Dr. Reardon performed a defective amputation of plaintiff's 
left leg. 

( f )  That Dr. Reardon's statement to the plaintiff, "I played hell; that 
is what happened," indicated a consciousness of carelessness in the per- 
formance of the operation. 

We are constrained to agree with the plaintiff that whether Dr. Rear- 
don proceeded with that degree of ordinary care required of him under 
the circumstances and conditions shown by the record was a question of 
fact for the jury. Brewer v. Ring and Valk ,  177 N.C. 476, 99 S.E. 358 ; 
Covington 1:. James, 214 N.C. 71, 197 S.E. 701; Butler v .  Lupton, 216 
N.C. 653, 6 S.E. 2d 523; Davis v. Wilmerding ,  222 N.C. 639, 24 S.E. 2d 
337. 
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STATE 2'. McCoy. 

"The absence of expert medical testimony, disapproving the treatment 
or lack of it, is  not perforce fatal  to the case. There are many known 
and obvious facts in the realm of common knowledge which speak for 
themselves, sometimes even louder than witnesses, expert or otherwi~e." 
Gray t i .  Weinstein, 227 N.C. 463, 42 S.E. 2d 616. 

Hospitals and members of the medical profession are held in high 
esteem and in most cases enjoy the general affection of the public. They 
are, of course, entitled to every reasonable consideration, but there should 
not be drawn around them unnatural  or  artificial immunities to shield 
them against acts of negligence. They are not guarantors of effective 
cures or of perfect operative results. Nevertheless, the law of negligence 
holds a physician or surgeon liable for a n  in jury  to a patient proximately 
resulting from a want of that  degree of knowledge and skill ordinarily 
possessed by other members of his profession, or for a failure to use 
reasonable care and diligence in  the practice of his art,  or for  his failure 
to exercise his best judgment in the treatment of his patient. Xash v. 
Roysfer, 189 N.C. 408, 127 S.E. 356; Davis 2.. Wilmerding, supra. Every 
~lcgligence case, like the proverbial tub, "must stand on its own bottom." 

We, of course, express no opinion as to the t ru th  or falsity of the eri-  
dence, but viewing it with that  liberality required under the circum- 
stances here presented, we reach the conclusion that  the prenlissible iafer- 
ences are such as to make the issue of liability ,one for the jury. There- 
fore, the judgment of nonsuit must be 

Reversed. 

JC'IINSON, J., concurs in result. 

STATE v. DOCK McCOT. 

(Filed 22 August, 1952.) 
1. Criminal Law § 67c- 

In capital cases the Supreme Court will r e~ iew the record and take 
cognizance of prejudicial error ex mero moil,. 

2. Homicide § 27- 

In a homicide prosecution, instructions of the court that the State had 
offered evidence of a threat made by defendant to kill deceased, that de- 
ceased was stabbed from the rear, and that while defendant and deceased 
were fighting, deceased's wife was begging defendant to spare her husband's 
life, held prejudicial when such statements are not supported by the eri- 
dence. 
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8. Criminal Law 8 53d- 
While an inaccurate statement of facts contained in the evidence should 

be called to the court's attention in apt time, where an instruction con- 
tains a statement of material fact not shown in the evidence, it must be 
held for reversible error even though not called to the court's attention. 

4. Homicide § 16- 
Proof by the State that defendant intentionally inflicted a wound with 

a deadly weapon, causing death, raises the presumptisons that the honiicide 
was unlawful and was committed with malice, constituting murder in the 
second degree, with the burden upon the State to show premeditation and 
deliberation in order to constitute the offense of murder in the first degree. 

5. Homicide Q 27b- 
An instruction in a homicide prosecution to the effect that if the jury 

should And that a t  the time defendant struck the :fatal blow defendant 
was so intosicated that it was impossible for him to deliberate and pre- 
meditate, the law would reduce the grade of the offense from murder in 
the first to murder in the second degree, must be held for prejudicial 
error since there is no presumption of premeditation or deliberation and 
the burden was not upon defendant to show a reduction in the offense from 
first degree murder to second degree murder, but upon the State to estab- 
lish premeditation and deliberation beyond a reasonable doubt. 

APPEAL by defendant from Moore, J., and a jury, November-December 
1951 Term, SCOTLAND. New trial. 

Criminal prosecution upon an  indictment charging the defendant with 
the murder of one Raymond Hall. 

The incidents leading up to the killing of Raymond Hal l  transpired 
a t  his home on 21 October, 1951. Present a t  the time were Hall ,  his wife, 
Amelia, their 11-year-old son, and Mary Alice Boyd, a blind sister of 
Amelia. 

At  about 11 o'clock in the forenoon, the defendant met Raymond Hal l  
and his wife a t  the home of Hall's father, where they consumed about 
three quarts of liquor. Thereafter, the three crossed the highway to the 
home of Raymond Hall, and there the deceased and the prisoner drank 
more liquor. An  argument developed between Hal l  and his wife over 
liquor which he claimed his wife had stolen and drunk. The argument 
passed from liquor to liver. H a l l  criticized his wife for not having 
cooked for him the liver he had purchased the night before. The defend- 
ant  entered into this family argument and hot words followed. This 
argument in varying degrees of intensity continued until mid-afternoon, 
the defendant contending that  H a l l  should not abuse his wife and Hal l  
taking the position that  it was none of the defendant's business. Amelia 
is a foster sister of the defendant and in  his effort to sllield her, he offered 
to take her home with him, if Hal l  no longer wanted her. 
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The bickering continued to the point where Hall threw a brick at the 
defendant, and both men ran out into the front yard, where they engaged 
in combat. Amelia followed the two men out of the house and in the fight 
McCoy was hit on the head and arm with an axe. Hall was cut in the 
neck in two or three places and hit by McCoy with an axe several times. 
McCoy then ran from the scene of the fracas and was observed by a 
deputy sheriff on the road some distance away. The officer went to the 
home and discovered the lifeless body of Raymond Hall in the front yard. 
A pocket knife was found near the body. The officer then overtook 
McCoy, who was still running, arrested him and took him back to the 
death scene. The officer observed that McCoy had been injured in the 
head and that blood was still running from the wound. McCoy told the 
officer that he and Hall had been fighting, but that he did not know that 
Hall was dead. The injury received by, McCoy in the altercation was 
sufficient to produce partial paralysis in his right arm and side. 

The arresting officer testified that McCoy had been drinking and that 
the wife of deceased was drunk. There was no evidence of a cessation of 
hostilities from the time the fight between the two men actually began 
and the moment the accused fled from the scene. McCoy contended that 
he neither cut Hall nor hit him with the axe. 

From a verdict of guilty of murder in the first degree and a sentence 
of death, the defendant appealed, assigning errors. 

-4ttorney-General McMullan, Assistant Attorney-General Bruton, and 
Robert B. Rroughton, iiriember of Staff, for the State. 

Gilberf Medlin for defendant, appellant. 

VALENTINE, J. I n  this enlightened age the humanity of the law is 
such that no man shall suffer death as a penalty for crime, except upon 
conviction in a trial free from substantial error and in which the consti- 
tutionaI and statutory safeguards for the protection of his rights have 
been scrupulously observed. Therefore, in all capital cases reaching this 
Court, it is the settled policy to examine the record for the ascertainment 
of reversible error. S. c. Watson, 208 N.C. 70, 179 S.E. 455 ; S. v. 
Sfocnll, 214 N.C. 695, 200 S.E. 426; S. v. Moore, 216 N.C. 543, 5 S.E. 2d 
719; S. v. Williams, 216 N.C. 740, 6 S.E. 2d 492; S. v. Page, 217 N.C. 
288, 7 S.E. 2d 559; S. 2.. Morrow, 220 N.C. 441, 17 S.E. 2d 507; S. v. 
Rrooks, 224 N.C. 627, 31 S.E. 2d 754; 8. a. V7est, 229 N.C. 416, 50 S.E. 
2d 3 ;  S. v. Garner, 230 N.C. 66, 51 S.E. 2d 895. I f ,  upon such an exami- 
nation, error is found, it then becomes the duty of the Court upon its own 
motion to recognize and act upon the error so found. S. v. Sermons, 212 
N.C. 767,194 S.E. 469. This rule obtains whether the prisoner be prince 
or pauper. 
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With this principle as a beacon or polar star, we proceed to a discussion 
of the inadvertences which appear to haye crept intc the charge of the 
court. 

,Ifter reviewing the testimony relating to the quarrel between the man 
and his wife into which the prisoner had intruded, his Honor told the 
jury that  the State had offered evidence tending to show "that during 
the course of the argument as to whether or not the del:eased7s wife would 
leave with the defendant, the defendant made the statement that  if the 
deceased 'messed u p  with him' that  he lTas going to kill him before he 
left." The  court further told the jury that  the State's evidence t e n d d  
to show that  the defendant ('stabbed him from the rear, whereupon the 
deceased fell to the ground." And further, that  the State offered evi- 
dence tending to show "that while the defendant ~v\.ss stabbing the de- 
ceased and while he mas striking the dweased with the axe, that  the 
deceased's wife was begging the defendant not to kill her husband." 

A careful examination of the record fails to disclose any evidence in 
support of the above quoted excerpts from the charge.  he court should 
never give the jury instructions based upon a state of facts not presented 
by some reasonable view of the evidence produced on the trial, nor upon 
a supposed state of facts." S. v. Wilson. 104 N.C. 868, 10 S.E. 315. 
Such instructions only tend to mislead and confuse the jury. While an 
inaccurate statement of facts contained in the evidence should be called 
to the attention of the court during or a t  the conclusion of the charge in 
order that  the error might be corrected, a statement of a material fact not 
shown in the evidence constitutes reversible error. S. v. Love, 157 N.C. 
32,121 S.E. 20;  Smith u. Hosiery X i l l ,  212 N.C. 661, 194 S.E.  83 ;  S. r.. 
Wyont, 218 N.C. 505, 11 S.E. 2d 473; Curlee v. Scale.<, 223 N.C. 558, 213 
S.E. 2d 576; Steelman 11. Benfield, 225 N.C. 651, 46 S.E. 2d 829; Supply 
Co. v. Rozzell, 235 N.C. 631. 

Hence, instructions to the jury that  the State had offered evidence of 
a threat by the defendant to kill deceased, that  the prisoner stabbed de- 
ceased from the rear, and tha t  while the defendant and deceased mere 
fighting, the wife of deceased was begging for the 1i:fe of her husband, 
mere erroneous and highly prejudicial to the defenda:nt. These instruc- 
tions furnished a strong basis for  a finding that  a murder was committed 
in  cold blood, after deliberation and over the importu-nities of deceased's 
wife, and must be held for error. 

The court below further instructed the jury in  part  as follows : 
"So I charge you, Gentlemen, that  if you find from the evidence and 

beyond a reasonable doubt, that  the prisoner killed the deceased a t  the 
time and place in  question, but you also find a t  the time this fatal  blow 
was struck, that  the prisoner was drunk and intoxicatt:d; that  the intoxi- 
cation of the prisoner a t  the time was so great as to render i t  impossible 
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for him to form the wilful, deliberate and premeditated intent to take the 
life of the deceased, that  is, that  the prisoner's mind and reason were so 
completely intoxicated and overthrown as to render him utterly incapable 
of forming a deliberate and premeditated purpose to kill, then he would 
not be guilty of murder in the first degree, but in that  event the law would 
reduce the grade of the homicide from murder in the first degree to mur- 
der in the second degree. The mere intoxication of the prisoner will not 
excuse or palliate his offense unless he Tvaa in such a state of intoxication 
as to be incapable of forming this deliberate and premeditated intent. 
I f  he was, the grade of offense is reduced to murder in the second degree, 
but as I have already stated, this doctrine does not exist i n  reference to 
murder in the second degree nor as to manslaughter." This instruction 
also constitutes error. 

The mere proof that  a homicide was committed by defendant raises no 
presumption of murder in the first degree. Wherel-er the burden may rest 
on his plea of intoxication, the State must first offer testimony tending 
to show that  the hon~icide was unlawful and u a s  committed with malice 
and with premeditation and deliberation before defendant is put to any 
election as to what evidence, if any, be will offer. 

Proof by the State that  the defendant, with a deadly weapon, inten- 
tionally inflicted the wound which caused the death of deceased gives rise 
to two presumptions against h im:  ( I )  that  the homicide was unlawful, 
and (2 )  was committed with malice. This constitutes murder in thc 
second degree. I f  the State seeks a verdict of murder in the first degree, 
it  must then offer ~vidence  of premeditation and deliberation. The law 
never reduces the grade of a homicide from murder in the first degree to 
murder in the second degree for the simple reason that  no evidence, how- 
ever impelling in force, creates any presuinptioli of premeditation and 
deliberation, save and except proof that  the deceaqed was killed by de- 
fendant i n  the perpetration or attemptrd perpetration of a felony. S. z3. 
Dunheen, 224 N.C. 738, 32 S.E. 2d 322. 

The court, in effect, by the quoted instruction, charged the jury that if 
i t  found the defendant killed the deceasd,  then "mere intoxication" 
would not excuse or palliate the crime and defendant would be guilty of 
murder in the first degree, unless he has shown to the satisfaction of the 
jury that  the intoxication "was so great as to render it impossible for 
him to form the wilful, deliberate and premeditated intent to take the 
life of deceased;" that  only upon such finding would the law reduce the 
crime to murder i n  the second degree. 

The proof required of the State in this instruction before the jury 
should consider defendant's evidence of intoxication is not sufficient to 
raise any presumption either of murder i n  the first degree or murder in 
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the second degree. Tha t  this instruction was prejudicial to the defend- 
an t  would seem to be apparent. 

F o r  the errors pointed out, we conclude that  the defendant is entitled 
to a new trial, and i t  is so ordered. 

New trial. 

STATE r. RUFUS LEONARD. 

(Filed 22 August, 1952.) 
1. Criminal Law § 21- 

The crimes of malicious injury to personal property, G.S. 14-160, and 
perjury, G.S. 14-209, are not the same either in fact or in law, and there- 
fore upon a plea of former jeopardy in a prosecution for perjury, based 
upon testimony of defendant in a former prosecution under G.S.  14-160, the 
court properly determines the plea as a matter of law, there being no 
necessity to submit an issue to the jury. 

In a prosecution for malicious injury to persona:( property defendant 
testified that he was not a t  the place in question a t  the time. Defendant 
was acquitted on this charge. This prosecution for perjury was based 
upon this sworn statement of defendant in the former prosecution. H e l d :  
The former acquittal will not support a plea of former jeopardy in the 
prosecution for perjury, since the charge of perjury is not based on the 
assumption that defendant was guilty of the charge of malicious injury to 
personal property, and his acquittal upon that charge. does not necessarily 
establish the fact that all material evidence given by him in that case 
was true. 

APPEAL by defendant from Rousseau, J., and a j u y ,  September 1951 
Term, DURHAM. N o  error. 

The  offense is alleged to have been committed on 20 June,  1951, when 
defendant was on trial upon a warrant  alleging that  he "did wilfully, 
maliciously and unlawfully damage the property of John  L. Doles by 
overturning his automobile, a 1938 Chevrolet coach, in the extent of 
approximately $100.00." 

The evidence of the State in that  t r ial  tended to prore that  defendant 
was a t  Gate No. 1 of the Erwin  Mill P l an t  i n  Durham, Nor th  Carolina, 
on 20 April, 1951, between 3 :00 and 3 :30 p.m., and that  he a t  tha t  time, 
in conjunction with others, turned over and damaged the automobile of 
John  Doles. 

Defendant, as a witness in his own defense, testified under oath that  he 
was not a t  said Gate No. 1 on 20 April, 1951, between 3 :00 and 3 :30 p.m., 
and that  he had no part in the damaging of said automobile. H e  relied 
upon an  alibi and his testimony was corroborated by wvrral witnesses. 
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The jury returned a verdict of not guilty of the charge of malicious 
injury to personal property. 

Thereafter, defendant was arraigned and tried upon an indictment 
charging that on 20 June, 1951, he "did feloniously, wilfully, and unlaw- 
fully commit perjury upon the trial of an action in Superior Court in 
Durham County, wherein the State of North Carolina was plaintiff and 
Rufus Leonard was defendant, by falsely asserting on oath or solemn 
affirmation that on the 20th day of April 1951, between 3 and 3 :30 P.M., 
he, Rufus Leonard, was not around Gate KO. 1 of the Erwin Mill Plant in 
Durham, North Carolina, where an automobile belonging to Jno. Doles 
was turned over and that he, Rufus Leonard, had not been around the 
gate that day and that he had not had anything to do with turning the 
car over." 

Upon the perjury charge, the State oflered evidence that the defendant 
was properly sworn according to law in the previous trial, and that his 
testimony included an assertion that he mas not at Gate KO. 1 of the 
Erwin Mill Plant in Durham, North Carolina, at  the time alleged, but 
was at  some other place, and, therefore, had no part in the overturning 
and damaging of the car of John Doles. The State's evidence as it 
related to defendant's presence at  said gate and his participation in the 
damage to the automobile was substantially the same at the perjury trial 
as at  the trial for malicious injury to personal property, except that 
corroborative and cu~nulative evidence was added at the perjury trial. 

Defendant's evidence was substantially the same at both trials. 
There was a verdict of guilty on the perjury charge. From the judg- 

ment imposing a sentence in the State's prison, defendant appealed, 
. . 

assigning errors. 

Attorney-General  McLIIullan, Ass i s tan f  At torney-General  AIoody, and 
Charles  G. Pozcell, .Jr., and  Rober t  B. R t ~ ~ l r g h f o n ,  ,Members of Staff, for 
the S ta te .  

Carl  E. G a d d y ,  J r . ,  and Robert  S. C'ohoon for de fendnn t ,  appellant.  

VALENTINE, J. The following question is determinative of this appeal : 
I s  the defendant, who has been acquitted by a jury of the charge of 
malicious injury to personal property, entitled to plead former jeopardy 
or res jud ica fa  as a defense to a charge of perjury alleged to have been 
committed by him at the former trial? 

By an examination of the record, the court below as a matter of law 
could determine that the charge of perjury and the charge of malicious 
injury to personal property were not the same, both in fact and in law. 
Therefore, it was unnecessary to submit to the jury an issue presenting 
this phase of the case. S. v. Dil ls ,  210 Y.C. 178, 185 S.E. 677; 8. v. 
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Midgett, 214 N.C. 107, 198 S.E. 613; S. v. Davis, 223 ?i.C7. 54, 25 S.E. 
2d 164; S. v. Williams, 220 N.C. 415, 50 S.E. 2d 4. I n  order for an  
acquittal to  constitute a bar to a subsequent prosecution, the two crimes 
charged must be substantially identical. I t  is not sufficient that  the two 
prosecutions should grow out of the same transaction, hut they must be for 
the same offense. S .  T .  Xosh, 86 N.C. 650; S. 1.. Tn:llor, 133 N.C. 755, 
46 S.E. 5 ; S .  v. Hankins, 136 N.C. 621, 48 S.E. 593 ; S. 1 % .  Davis, suprn; 
S. 71. Lippard, 223 N.C. 167, 25 S.E. 2d 594; S. 7%. Il'i'liams, supra; S. v. 
Hicks, 233 N.C. 511, 64 S.E. 2d 871. The crimes of malicious illjury to 
personal property and perjury as defined in S. 1.. S n ~ i f h ,  230 X.C. 198, 
52 S.E. 2d 348, are two distinct offenses condemned by ~ e p a r a t e  statutes, 
G.S. 14-160, and G.S. 14-209. 

I t  appears that  the evidence offered a t  the perjury trial was abun- 
dantly sufficient to conrict the defendant of the charge of malicious injury 
to personal property, but the bill of indictment also charged that  the 
defendant's false testimony included a statement that  he was not a t  Gate 
KO. 1 between 3 :00 and 3 :30 p.m. on the day in question. This allega- 
tion was supported by proof adequate to sustain a ccmriction upon the 
charge of perjury. 

While in some jurisdictions it is held differentlg, the n~odern  trend and 
better view appear to  be that  an  acquittal of one charged with a crime 
does not preclude the State from prosecuting a charge of perjury based 
upon testimony given by him a t  the trial, although a conviction of per- 
jury would necessarily import a contradiction of the rcrdict in the former 
case. Slayton v. Commonwmlfh, 185 Va. 371; 41 L1.J., Perjury,  sec. 
53;  48 C.J., Perjury,  see. 98; McDaniel v. S to fe ,  13  ,\la. App. 318, 69 
So. 351; Jay 71. State, 1 5  Ala. ,ipp. 255, 73 So. 137;  Tcngzte 71. Cornmon- 
iuealfh, 172 Ky. 665, 189 S.W. 908; S. I ? .  Cory, 159 Ind .  504, 65 N.E. 
527; Allen L?. 1J.  R., 194 Fcd. 664; S. u. VandenlorX 77 Conn. 201, 58 
Atl. 715. 

The charge of perjury upon which defendant was convicted is not 
necessarily based upon the assumption that  he was giiilty of the charge 
of malicious injury to personal property. His  acquittal upon that  charge 
does not necessarily establish the fact that all materia I evidence given by 
him in tha t  case was true. 147 A.L.R. 1000, 1001, and cases there cited. 
-1 rerdict of acquittal is not a finding by the jury that the defendant's 
eridence was true. I t  is merely a declaration that  the jury upon all the 
evidence is not satisfied beyond a reasonable doubt of defendant's guilt. 
Therefore, we cannot hold that  a verdict of acquittal is equivalent to an  
affirmative finding that  all of defendant's testimony a t  the former tr ial  
was true. Surely, the law should not permit a defendant by his own 
perjured testimony to secure a verdict i n  his favor, with immunity from 
a charge of perjury, while other witnesses testifying in his defense would 
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be subject to conviction and punishment for false swearing. Such a doc- 
trine would place a premium upon perjury and a penalty upon probity. 

Public policy recognizes the principle of res judicata in criminal cases, 
but at  the same time it requires that perjurers be brought to trial and 
punished. To hold that a person could go into a court of justice and by 
perjured testimony secure an acquittal and by that acquittal be shielded 
from a charge of perjury would be a dangerous doctrine. S l a y t o n  v. 
Commonzuea l t l~ ,  supra;  J a y  o. S t a t e ,  supra;  Y a r h r o u g h  v. S t a t e .  79 
Fla. 256, 83 So. 873. 

I n  Brill's Cyclopedia Criminal Law, Vol. 2, Chap. 25, para. 859, it is 
said : "If a defendant in a criminal prosecution testifies falsely in his own 
behalf he may be con-ricted of perjury though he was acquitted of the 
offense there charged, a t  least when the testimony as to which perjury is 
charged is as to a collateral or subordinate matter, not to a mere denial 
of guilt, so that the conviction of perjury does not in effect amount to a 
direct contradiction of the judgment of acquittal in the former prosecu- 
tion." This same principle is laid down in the following and many other 
cases : Youngb lood  G. U. S., 266 Fed. 705 ; Al len  I). U. S . ,  supra;  S. v. 
Smith, 119 Minn. 107, 137 N.W. 295; People v. T i l e s ,  300 Ill. 458, 133 
N.E. 252. 

I n  the instant case, the defendant could have been convicted under the 
perjury indictment by a showing that he was in fact at Gate No. 1 of the 
Erwin Mill Plant between 3 :00 and 3 :30 p.m. on 20 April, 1951, and that 
this fact was in contradiction of his sworn testimony at the former trial. 
This proof alone would not have been sufficient to have convicted him on 
the charge of malicious injury to personal property. 

The law and good conscience encourage witnesses and litigants to give 
true and accurate testimony and demand that they always tell "the truth, 
the whole truth, and nothing but the truth." I t  is also a policy of the law 
that swift and certain punishment be visited upon those who stoop to 
false swearing. J u r y  verdicts and judgments of the court should be fair 
and free from fraud. This can only be accomplished by strict enforce- 
ment of the laws condemning perjury. Niceties and refinements cannot 
be allowed to shield one who bears false witness, either for himself or 
against his neighbor. I f  a defendant can procure an acquittal and enjoy 
immunity from prosecution for false swearing as to testimony up011 which 
a verdict of not guilty is based, the plan and purpose of the law would 
be defeated. 

Both the brief of the State and that of the defendant are well prepared 
and show a great amount of research, but it appears that the cases 
throughout the country preponderate in favor of the conclusion we have 
here reached. 
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W e  have carefully examined al l  exceptions i n  the  record and  find no 
e r ror  which justifies the award ing  of a new trial.  

N o  error. 

STATE V. M. D. TAYLOR. 

(Filed 22 B u g ~ ~ s t ,  1052.) 

1. Intoxicating Liquor 5 9d- 
The direct, unimpeached testimony of :ln nndercover agent for the State 

Alcoholic Beverage Control Board that lie purchased isitoxicating liquor 
from defendant is competent in a prosecntion under the Turlington Act. 
G.S. 18-1, et seg., and defendant's contention of variance between indict- 
ment nncl proof on the ground that the intlictn~ent related to the Turlington 
Act and the officer's sole duty related to the enforcement of the State's 
Alcoholic Beverage Control Act, G.S. 18-36, et  scq., is feckless. The official 
status of the witness did not render him incompetent to testify as  to :I 

violation of the Turlington Act, and f~irtlier,  such otficer is authorized to 
see that  all laws relating to the sale and control of nlcuholic beverages 
a re  observed. 

2. Criminal Law 5 5 2 6  
Where the State's evidence is clear, iunnmbiguous fund snsceptible only 

to the conclusion of guilt, and defendant offers no evidence, the co~i r t  nsay 
charge the jury that  if it finds beyond n reasonable doubt that the evi- 
dence offered by the State is true, the bi~rden being upon the State to so 
satisfy them, then the jury should return a verdict of gnilty as  chnlpetl. 
otherwise to return a verdict of not gnilty. 

3. Criminal Law 5 52a (2)- 

The failure of the solicitor to subpoena one of the two witnesses present 
a t  the time the offense was connnitted is inmaterial.  

4. Criminal Law 5 531- 
A party desiring a n  instruction that the testimony of a binsetl witness 

should be scrutinized must aptly tender written request therefor, 2nd his 
oral request made nt the concl~ision of the charge is too late. 

5. Criminal Law 5 53j- 

An instruction that  the jury "may" scrutinize the te:stinmny of an inter- 
ested witness instead of "sho~il(l" scrutinize siicl~ testimony, 1 1 c ~ l t l  not 
prejudicial. 

APPEAL by defendant f r o m  Roussenu. ,T., and  a jury, February  T(3rrr1. 
1952, FORSYTH. 

Cr imina l  prosecution upon a bill of intlictsnent charging tha t  the  de- 
fendant  did t ransport ,  deliver, furnish,  sell, possess and  possess f o r  the  
purpose of sale intoxicating liquor i n  riolation of the  Frohibi t ion Law. 
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On or about 10  October, 1951, two undercover investigators of the 
State LUcoholic Beverage Control Board were assigned to the area includ- 
ing the city of Winston-Salem. Shortly after  9 o'clock on the evening of 
6 December, 1951, while these officers were staying a t  a motor court in the 
western part  of the city, one of them called a telephone number and 
requested that  a fifth of whiskey be delirered to the motor court. At the 
conclusion of this conversation, both agents went out from the motor 
court to a point on Grove P a r k  Street, where the defendant, with another 
man, drove up in a 1951 black Plymouth automobile. The right front  
door of the automobile was opened and the defendant sold one of the 
agents a fifth of tax-paid whiskey a t  the price of $6.00. One agent made 
the purchase while the other looked on and both returned to the motor 
court. After the liquor was sold, the defendant drove off in the direction 
he was headed. 

Later, on the same night, the other undercover agent called the same 
telephone number and requested that another fifth of liquor be delivered 
to Room 505 a t  the motor court. This agent was told to come to the same 
spot where the first liquor was purchased and that  his order would be 
filled in ten minutes. I n  exactly ten minutes, this agent was a t  the desig- 
nated point when the defendant again drove up, this time alone, i n  the 
same automobile bearing the same license number. The defendant then 
sold to this agent another fifth of the same brand of tax-paid liquor a t  
the same price. Only one of the undercover agents was present a t  the 
last sale. 

Of the two undercover inrestigators, only the one who made the last 
purchase and who was also present when the first purchase was made 
testified. Both bottles of liquor bore the same brand label and were, 
without objection, received in eridence. The bottles were not examined 
by the investigators for fingerprints. The car from which the liquor was 
delivered on both occasions bore North Carolina license number R-71721. 

A local enforcement officer testified that on the day the case was tried 
in the Municipal Court in Winston-Salem, the defendant gave him an 
automobile key and he thereupon went to some point in the city and 
obtained a 1951 black 4-door Plymouth automobile bearing 1951 Sort11 
Carolina license number R-71721. 

At the close of the State's eridence the defendant demurred and moved 
for judgment as in case of nonsuit. This motion was denied. The de- 
fendant offered no evidence, but renewed his motion for judgment of 
dismissal. 

There was a verdict of guilty as charged in the bill. Judgment was 
pronounced upon the verdict and defendant appealed, assigning errors. 
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Aftorney-Qeneral  X c M u l l a n  and  Ass i s fan t  A f forncy -Genera l  B r u t o n  
for the S ta te .  

H i g g i n s  & M c X i c h a e l  and R i c h m o n d  R u c k e r  for d e j e n d a n f ,  appellant.  

VALENTINE, J. Defendant based his motion for judgment as of non- 
suit upon the theory that there was a fatal variance between the allega- 
tions in the bill of indictment and the State's evidence. H e  strongly 
argues that the bill of indictment was based upon the Turlington Act, 
G.S. 18-1, et seq., and that the proof tended to support a violation of the 
State Alcoholic Beverage Control Act, G.S. 18-36, et seq. The bill of 
indictment makes no reference to any statute. Defendant urges in sup- 
port of his contention that the sale of liquor was made to an undercover 
investigator of the State Alcoholic Beverage Control Board whose duties 
are confined to the enforcement of the statutory law under which he oper- 
ates. This argument overlooks the fact that the evidence of a violation 
of the law is the important thing and not the official status of the witness 
giving the evidence. As a matter of fact, one who had no connection with 
any agency of the State could h a ~ e  testified that an unlawful sale of liquor 
was made and such testimony, unimpeached, would be sufficient to justify 
a conviction. 

I n  the present case, the State baded no part of its case upon a presump- 
tion, but upon the physical facts of the transportation, delivery, posses- 
sion and sale of the intoxicating liquor. Matters relating to the position 
of the witness with respect to the governmental agency ,are without effect, 
except for the purpose of attacking the veracity of the witness. A11 the 
evidrnce tended to show that the defendant on two separate occasions, 
after nine o'clock at  night, possessed, transported and sold a fifth of tax- 
paid liquor. This established the illegality of the sale a ~ t d  was abundantly 
sufficient to take the case to the jury and support a rerdict. 9. v. C l a r k ,  
234 N.C. 192, 66 S.E. 2d 669 ; 8. I* .  M a w h ,  234 N.C. 10 1, 66 S.E. 2d 684 ; 
S. v. El lers ,  234 N.C. 42, 65 S.E. 2d 503. 

I t  is and has been, since the enactment of the Turlington ,let, a viola- 
tion of the law in North Carolina to transport, sell, possess, and possess 
for the purpose of sale intoxicating liquor, except a?, specified in the 
Alcoholic Beverage Control Act. The bill of indictment unquestionably 
is sufficient to support a conviction under the evident-e offered by the 
State. S. v .  Dav i s ,  214 N.C. 787, 1 S.E. 2d 104. 

The unlawful liquor transactions engaged in by the defendant under 
the testimony of the State upon the night in question irj condemned both 
by the Turlington Act and by the Allcoholic Beverage Control Act. 8. 1' .  

B a m h a r d f ,  230 N.C. 223, 52 S.E. 2d 904; S. v. IVilson, 227 K.C. 43, 
40 S.E. 2d 449; S .  r .  Carpen ter ,  815 N.C. 635, 3 S.E. 2d 34; S. c. Dazqis, 
supru;  S .  I.. E p p s ,  213 N.C. 709, 197 S.E. 580; S. 1,.  Linngley, 209 N.C. 
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17S, 153 S.E. 526. As a matter of fact, all undercover agents of the 
State -\lcoholic Beverage Control Board are authorized ('to see that all 
the laws relating to the sale and control of alcoholic bererages are observed 
and performed." G.S. 15-39. 

This statutory law furnished full authorization for the procedure used 
by the State's witness and placed upon him the duty of enforcing the pro- 
visions of both the Turlington Act and the Alcoholic Beverage Control 
Act. The State's evidence was clear, unambiguous and susceptible of only 
one construction. Therefore, i t  was not error for the court to charge the 
jury that if i t  found beyond a reasonable doubt that the evidence offered 
by the State was true, the burden being upon the State to so satisfy them, 
then it would be their duty to return a verdict of guilty as charged; 
otherwise, to return a verdict of not guilty. S.  v. Baker, 229 N.C. 73, 
45 S.E. 2d 61; S.  v. Diclcens, 215 N.C. 303, 1 S.E. 2d 837; S.  71. Langley, 
suprri. 

The solicitor has the duty of developing the case for the State and he 
may call any or all of the witnesses subpoenaed for the prosecution, but 
his failure to call a particular witness does not constitute reversible error. 
S. 7). Ilnrris, 166 N.C. 243, 80 S.E. 1067; S.  v. Smallwood, 75 N.C. 104. 

The defendant strongly argues that the court committed error in that 
portion of the charge which relates to the evidence of the undercover 
agent by failing to instruct the jury to scrutinize his testimony as that 
of an interested or biased witness. The defendant made no request in 
writing for special instructions on this point. His oral request made at 
the conclusion of the charge was too late. 8. 1,. liirlcs, 229 N.C. 345, 
49 S.E. 2d 639; S. I , .  Spencer, 225 N.C. 608, 35 S.E. 2d 887; 8. T .  Spill- 
man, 210 N.C. 271, 186 S.E. 322. However, the presiding judge sub- 
stantially complied with this belated request by saying to the jury, ('Yes, 
sir, gentlemen, you may scrutinize his credibility; but if you find what he 
said is true, and beyond a reasonable doubt, it would be your duty to 
return a verdict of :  'Guilty as charged.'" S.  ty. Love, 229 N.C. 99, 
47 S.E. 2d 712. 

The use of the word "may" instead of "should" in this excerpt from 
the charge is not prejudicial. Green 1). Ckrismon, 223 N.C. 724, 28 S.E. 
2d 215; Felfon tt. Felton, 213 N.C. 194, 195 S.E. 533; Rector I , .  Rector, 
186 N.C. 618, 120 S.E. 195; Jones v. Commissioners, 137 N.C. 579, 50 
S.E. 291; Manufacturing C'o. v. Brower, 105 N.C. 440, 11 S.E. 313; 
Johnsfon v. Pate, 95 N.C. 70; Pelletier L*. Saunders, 67 K.C. 261. 
d careful examination of the authorities relied upon by the appellant 

discloses no principle of law which militates against the position here 
stated. On the whole record, i t  appears that the defendant had a fair 
trial and that there is no reversible error. 

S o  error. 



134 I N  THE S U P R E M E  COURT. [236 

C. R. LANCE AND W. N. LBNCE v. C. M. COGDILL, TRADING AS co(:r)Ir,L 
LIMESTONE COMPANY, GEORGE G .  WESTFEILDT, THOMAS I). 
WESTFELDT, AXD MRS. LOUISE W. McILHENNY. 

(Filed 22 August, 1952.) 
1. Boundaries 5 &- 

The fact that  the clerk in a processioning proceeding erroneously con- 
cludes that  the answers converted the proceeding into an action to try title 
to realty, and thereupon transfers the cause to the civil issue docket for 
trial, does not deprive the Superior Court of jurisdiction to determine the 
processioning proceeding. 

2. Same-- 
What is the true dividing line between two contiguous tracts of land is 

a question of law for the court;  where such line is acrually located on the 
premises is an issue of fact for the jury. 

3. Boundaries § 3b- 
A call in a deed for a natural boundary, such a s  the meandering of a 

particular creek, controls a call for course and distance> "with the meancler- 
ings of said creek," and when the verdict of the jury, interpreted in the 
light of the evidence and the charge, constitutes a finding in effect that the 
meanderings of the creek was the true dividing line, it supports judgnlent 
in  conformity therewith. 

4. Deeds § 8 

The public record of a registered and probated deed raises a rebuttable 
presumption that the original was duly executed and delivered, but the 
charge of the court in this case that  the record ronstituted prin~cr fac ie  
evidence that the deeds were actnally executed and d1.1ivered but that the 
burden rests upon those claiming thereunder to prove that the originals 
were actually executed and delivered, even though the record was units- 
sailed by the adverse party, i s  held not prejudicial in view of the theory of 
trial, the verdict and judgment. 

APPEAL by plaintiffs f rom Hobbi t t ,  J., and  a ju ry ,  November Term,  
1951, HEXUERSON. NO error. 

O n  1 2  October, 1951, 13. B. Bible, as  court  surveyor, filed a m a p  show- 
i n g  the  respective lines claimed by  both plaintiffs and defendants. 

I t  is the  contention of plaintiffs t h a t  the t rue  dividing line between 
the  lands of plaintiffs and  the  lands of defendants is a s t raight  line begin- 
n i n g  a t  point "B" as shown on the  'court m a p  and  r u n n i n g  South  45  
degrees 39 minutes  West to  a point where said line croases Kimsey Creek. 

T h e  defendants contend t h a t  the  t r u e  dividing l ine follows the  r u n  or  
meanders of Kimsey Creek f r o m  point "B" on said court  m a p  to a point 
where Kimsey Creek intersects the  l ine claimed by plaintiffs near  point 
u2.v 

Both   lai in tiffs and  defendants offered documentarv and  ora l  evidence 
i n  support  of their  respective rontentions. T h e  following issue was sub- 
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mitted to the jury:  Are the plaintiffs ( the petitioners) the owners and 
entitled to the possession of all or  any part of the land lying within the 
disputed area, that  is, the area as shown 011 the court map beginning a t  B 
and extending along the line 1 to 2 to point where said line crosses Kirnsey 
Creek, and thence with Kimsey Creek back to the beginning a t  B ?  

This issue was answered "No," and judgment was rendered accordingly, 
from which plaintiffs appealed, assigning errors. 

J .  11'. H a y n e s  and  H o n r o e  M. Redden  for plaintif fs,  appellants.  
J .  E. S h i p m u n  a n d  R. L. W h i t m i r e  for C'. X .  Cogdi l l ,  de fendan t ,  op-  

pellee. 
Qeo. H.  W r i g h t ,  J o h n  F. S h u f o r d ,  and  Bernard & P a r k e r  for George C:. 

W e s f f r l d f ,  Thomrrs D. W e s t f e l d t ,  and  X r s .  Louise  W. M c l l h e n n y ,  defend-  
an t s ,  appellees. 

VALEXTINE, J. This action was instituted before the clerk as a pro- 
cessioning proceeding under G.S. Chapter 38 to fix and determine the true 
boundary line between the lands of plaintiffs and the lands of defendants. 
Upon the filing of answers by defendants the clerk, acting upon the as- 
sumption that  the answers converted the proceeding into an action to t ry  
title to real property, transferred the cause to the civil issue docket for 
trial of the issues raised. But  the premature transfer did not deprive 
the Superior Court of jurisdiction to t ry  the cause a t  term before a jury. 
W o o d y  z.. R a r n e f f ,  285 N.C. 73. 

When the answers filed by the defendants are correctly analyzed, it 
becomes apparent they do not change the essential nature of the proceed- 
ing. The action is now, as in the beginning, a procc~ssioning proceeding. 

The defendants admit that  the plaintiffs are the owners of the land 
described in the pleading lying on the northwest side of Kimsey Creek 
and assert that  tlie true boundary line, under the record title of the 
parties, is the run or meanders of said creek. They further assert that  if 
this is not true, then the run  of said creek has become the true line by 
operation of law by virtue of the fact they have been in the open, noto- 
rious and adverse possession of all of the adjoining lands lying on the 
southeast side of the creek u p  to the run  thereof for the statutory periods 
necessary to vest them with title and fix the run  of the creek as the present 
boundary line. Appreciation of this fact materially simplifies the ques- 
tions raised for decision on this appeal. 

What is the true dividing line between two contiguous tracts of land is 
a question of law for the court. Where that  line, as determined by the 
court, is actually located on the premises in controversy is an issue of fact 
for  the jury. I t  is the province of tlie court to declare the first and that 
of the jury to ascertain the second. Dreer 1 , .  I Iayes ,  216 N.C. 396, 5 S.E. 
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2d 169; H u f f m a n  v. Pearson,  222 N.C. 193, 22 S,E. 2d 440; iMcCanl~ss  
1.. Ballard,  222 N.C. 701, 24 S.E. 2d 525; Cornelison z3. H a m m o n d ,  225 
N.C. 535, 35 S.E. 2d 633. 

So, then, what is the true dividing line between the two contiguous 
tracts of land owned by plaintiffs and defendants? The deeds in the chain 
of title relied on by plaintiffs contain the call, "Beginning in the meanders 
of Kimsey Creek in line of M. J. Lance and corners with Westfeldt and 
runs South 45 degrees West with the meanders of said creek 125 poles to 
the Westfeldt line." While the exact wording of the call may vary in 
the several deeds, the call is the same, "South 45 degrees West with the 
meanders of said creek 125 poles." This is the line at issue. I ts  termini 
are admitted. I f  the line is run according to the call and distanc~, it 
embraces within the deeds of plaintiffs lands lying on the southeaqt of 
the creek claimed by defendants. I f  the meanders of the creek are fol- 
lowed from one terminus to the other, the creek is, of course, the true 
dividing line. The real controversy is as to which call is controlling. 

Whenever natural objects, such as rivers, creeks, rocks and the like, are 
distinctly called for and satisfactorily proved, they become landmarks, to 
which preference must be given because the certainty which they afford 
excludes the possibility of mistake. I t  follows that in case of a conflict, 
a call for courses and distances must always yield to one for a natural 
object. The course and distance controls only in the event the natural 
object cannot be located. C h e r r y  v. Sladc,  7 N.C. 82 ; B r o w n  v. Hodgrs ,  
233 N.C. 617, 65 S.E. 2d 144, and cases cited. 

There is abundant evidence in the record that Kirnsey Creek has not 
altered its course; that the channel thereof is now the same as it has been 
for the past 50 or 60 years. While the issue in respect thereto submitted 
to the jury is not in the form best adapted to a proce!jsioning proceeding 
( G r e e r  v. H a p s ,  supra;  McCanless v. Bal lard,  s u p r a ) ,  the answer thereto, 
when interpreted in the light of the evidence and the charge of the court, 
constitutes a finding in effect that the "meanders" of the creek between 
the two admitted corners has not changed and is the true boundary line 
between the lands of the plaintiffs and the lands of the defendants. We, 
therefore, deem the verdict sufficient to  upp port the judgment. 

I n  this connection we note that the plaintiffs or their predecessors in 
title in prior actions alleged that said stream was and is the true dividing 
line. Whether the judgments entered in those actions are res judicafa 
as contended by defendants we need not now decide, for in any event the 
judgment in this action puts an end to the controversy. 

When a deed is duly probated and recorded as required by law, the 
public record thereof is admissible in evidence and raises a rebuttable 
presumption that the original was duly executed and delivered. L a n d  
B a n k  2%. G r i f i n ,  207 N.C. 265, 176 S.E. 555; C a n n o n  I * .  Bla i r ,  229 N.C. 
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606, 50 S.E. 2d 732; Stansbury, Evidence, 229. Ordinari ly ,  i n  actions 
involving title to  real property the instrument  as  recorded i n  the public 
registry, unless assailed by the p a r t y  against whom i t  is offered, is ac- 
cepted as due proof of its genuineness. Even  so, here the court i n  respect 
to  the several deeds offered i n  evidence by plaintiffs charged the  jury tha t  
while the record of a deed constitutes prirno f t r c  i~ evidence tha t  the  orig- 
inal  deed was actually executed and delirered in words and figures as thr, 
record of such deed tends to  show, the burden rested on plaintiffs t o  prove 
t h a t  the several original deeds constituting plaintiffs' alleged chain of 
tit le v e r e  actually executed and delivered. 

I t  may  well be, as  contended by plaintiffs, t h a t  the repetitious statc- 
~ n e n t  of this principle left the  j u r y  under  the  impression t h a t  the records 
alone ere not  sufficient, bu t  t h a t  plaintiffs were required t o  go  forward 
and offer additional evidence of the execution and delivery of the  orig- 
inals. Even  so, we do not perceive t h a t  this  constitutes a n y  substantial 
error. Plaintiffs '  t i t le was admitted. T h e  charge of the  court  i n  respect 
t o  the s t ream as the  line was clear and to the point. T h e  j u r y  i n  a t r ia l  
f ree of substantial e r ror  on the  determinative question has resolved the  
conflicting evidence i n  favor  of the  defendants. I t s  verdict is ful ly  sus- 
tained by the  record. Therefore, the judgment entered must  be affirmed. 

N o  error. 

STATE: v. FRED PEACOCK. 

(Filed 2'2 August, 1952.) 

1. Intoxicating Liquor § 9d- 
Direct evidence by two witnesses that they pnrrhased one-half gallon 

of nontax-paid liquor from defendant is sufficient to take the case to tht. 
1nr.r in a prosecution for unlawful possession :und possession for the pur- 
pose of sale. 

2. Criminal Law Ij 42h- 
A witness may use notes made by him, or in his presence or under his 

direction, for the purpose of refreshing his meinorg. In the instant case 
objection that the witness read his notes to the jury rather than used tthrn~ 
to refresh his memory held not supported by the record. 

3. Same-- 
While notes nsed by a witness to refresh his memory should be available 

to the opposing counsel for the purpose of cross-examining the witnehs 
relatire thereto, it is incumbent upon counsel to request an examination 
of the notes or make some other effort to make them nrailable. 

4. Criminal Law 5 42c- 
Whether a party sho~ild be allo\vt.d to cross-examine a witness relatibe 

t c b  n wllatc~r;il n1attc.r :lot fwntninc~ri its t l ~ r  witnc%' rx:uninntion in chief 
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rests in the sound discretion of the presiding judge, and the court's ruling 
thereon will not be disturbed in the absence of abuse of discretion. 

3. Intoxicating Liquor $j 90-  

The admission of testimony of an officer that he had on previous occa- 
sions examined defendant's premises for the purpose of discovering intosi- 
cating liquor will not be held prejudicial when on cross-examination it is 
disclosed that no liquor mas found on such occasions and that defendant 
was exonerated by a jnry of all charges growing out of such previous 
examinations, since the testimony is more favorable to defendant than 
to the State. 

6. Criminal Law § 78e (1 )- 
Bn exception to the entire charge is ineRectua1 as ;I broadside exception. 

7. Criminal Law § 8 l c  (2)- 
An exception to the charge will not be sustained when the charge is with- 

out reversible error when construed contextually. 

EUVIN, J., dissenting. 

APPEAL by defendant from Sharp, ,Special J u d g ~ ,  and a jury, Decen~ber 
1951 Criminal Term, JOHNSTON. 

Criminal prosecution upon an  indictment charging defendant with the 
unlawful possession and possession for the purpose of sale of one-half 
gallon of nontax-paid whiskey. 

On 7 October, 1951, a t  about 11 :30 am.,  two officers of the State Alco- 
holic Beverage Control Board went to the defendant's place of business 
and called for the defendant. When ht-h appeared, ihey made known to 
him their desire to procure some liquor. Arrangements were made with 
the defendant for the purchase of a half gallon jar  of liquor a t  the price 
of $5.00. To complete the purchase, one of the officlers gare  defendant a 
$10.00 bill and receired $5.00 in change. The officers inquired about the 
quality of the liquor and were told that  it was as good as could be bought 
anywhere. Defendant gare  instructions to another man, who went in the 
direction of defendant's tobacco barn and returned with a half gallon jar  
of liquor and delivered it to the officers. Defendant did not actually hand 
the liquor to either of the agents, but was in the immediate vicinity when 
the delivery was made. The officers made plans with defendant for a later 
~ u r c h a s e  of a case of liquor (12 jars) a t  the price of $22.00 or $30.00. 

Both officers testified using, over defendant's objection, notes made by 
one of them in the presence of the other immediately after the purchase 
of the liquor. Defendant also complained that  he was not permitted to 
cross-examine the witnesses with respect to the notes. 

A former deputy sheriff testified that  he had on previous occasions 
searched defendant's premises for liquor. However, on cross-examination 
it was developed that  defendant was exonerated from any criminal offense 
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growing out of the searches so made. The examination of this witness 
accounted for ten of defendant's exceptions. 

The defendant offered no evidence. 
From an adverse verdict and sentence, defendant appealed, assigning 

errors. 

Attorney-General NcMullan, Assistant Attorney-General Bruton, and 
Robert B. Broughton, Member of Staff, for fhe State. 

Shepard & Wood and Albert A. Corbett for defendant, appellant. 

VALESTIRE, J. There was direct evidence by two witnesses that they 
purchased one-half gallon of nontax-paid liquor from the defendant. This 
evidence was abundantly sufficient to repel defendant's motion for judg- 
ment as of nonsuit and to take the case to the jury. S. 1) .  Hart, 116 N.C. 
976, 20 S.E. 1014; S. v. Ctley, 126 N.C. 997, 35 S.E. 428; 8. v. Carlson. 
171 X.C. 818, 89 S.E. 30; S. v. Oakley, 176 N.C. 755, 97 S.E. 616; S. 2.. 

Sigmon, 190 N.C. 684, 130 S.E. 854. 
This brings us directly to a consideration of defendant's other exceptive 

assignments of error. 
~ e f e n d a n t  objected to the use of notes and memoranda by the two 

officers, claiming that the witnesses were reading the notes to the jury and 
not using them for the purpose of refreshing their memories, and further 
that the notes and memoranda were not offered in evidence. While there 
is some justification for this contention, on the whole record i t  fairly 
appears that each of the witnesses was using the notes for the purpose 
of calling to mind all the details surrounding the purchase of the liquor. 
The iwe of notes to quicken the memory is well recognized procedure in 
this jurisdiction, if the memorandum is one which had been made by the 
witness, or in his presence, or under his direction. Stoiy a.  Stokes, 178 
N.C. 409, 100 S.E. 689; S. v. Cofey, 210 N.C. 561, 187 S.E. 754; S. c. 
Smifh, 223 N.C. 457. 27 S.E. 2d 114. Under certain circumstances. even 
notes of the testimony of a witness given at a former trial may be read 
to him for the purpose of refreshing his memory. S. v. Smith, supra. 
"It is quite immaterial by what means the memory is quickened ; it may 
be a song, or a face, or a newspaper item, or a writing of some character. 
I t  is sufficient that by some mental operation, however, mysterious, the 
memory is stimulated to recall the event, for when so set in motion it 
functions quite independently of the actuating cause." Jewett I ? .  11. 9., 
15 F. 2d 955 (1926). 

It is customary for such notes to be made available to the opposing 
counsel so that he may examine and cross-examine relative thereto, but 
in this case the record fails to disclose any effort on the part of defendant 
to obtain the notes or to use them in cross-examination. I n  the absence 
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of a request for an  examination of the notes or some other effort to make 
them available, defendant's exceptions based upon this phase of the cxam- 
ination are without merit. Manufacturing Co. v. R. R., 222 N.C. 330. 
23 S.E. 2d 32 ; Stansbury, paragraph 32, page 48. 

Defendant assigns as error the failurc. of the court to permit his cross- 
examination of a \itness concerning his testimony before the grand jury 
and the court's refusal to allow his attorney to use the bill of indict~nent 
and the notation on the back thereof in his argument to the jury. The 
purpose of this effort was to impeach the witness. The examination in 
chief made no reference to the bill of indictment and since thi? cross- 
examination was manifestly for the purpose of impeachment. its xilethod 
and duration rested in the sound discretion of the presiding judge, and ill 
the absence of an abuse of discretion, this exception must also fail. +\'. P .  

R ~ n l ,  199 N.C. 278, 154 S.E. 604; S.  1%. Stone, 226 N.C. 97, 36 S.E. 2d 
704; S. v. Edu-ads ,  228 N.C. 153, 44 S.E. 2d 725. 

Defendant strongly argues that rerersible error was committetl. TI 11tw 
the court allowed a former deputy sheriff to give eridence of p r c ~ i o u s  
visits to and examination of defendant's premises for the purpose of dis- 
covering the presence of unlawful liquor. This examination disclosed no 
c\,idence of the presence of liquor on defendant's premises and the cross- 
examination revealed that  defendant had been exonerated by a jury of all 
charges growing out of such prerious examinations. The prohatiye raluc 
of this evidence was more favorable to the defendant than to the State 
and an  exception thereto is of no value. The defendant also con:plaiiis 
that the court erred in failing to instruct the jury to disrrgard the cri-  
dence of this witness. Since this eridence was atlmitted by the court 
below and held competent upon this appeal, the defendant has no cause 
for complaint on this point. 

The court's definition of "reasonable doubt" was in accord with the 
decisions of this Court. S.  a. Schoolfi~ld, 184 N.C. 721, 114 S.E. 466; 
Y. I ! .  Palrnore, 189 N.C. 538, 127 S.E. 599; S.  7'. A'ignlon, s u p r o :  8. 1.. 

Ilnrris, 223 N.C. 697, 28 S.E. 2d 232; S. I ) .  Flynn,  230 N.C. 293, 58 
S.E. 2d 791. 

The defendant challenges this language of the charge : "When the 
State makes out a prirnn facie case the defendant must then decide 
whether he will take the risk of an a d ~ e r s e  rerdict on that  evidence hy 
relying on the weakness of the State's case, or whether he u ill go forward 
with evidence and attempt to explain away the eridence against him." 
While the latter part of this excerpt may be subject to  criticism, it does 
not appear harmful when considerd contextually with the charge as a 
whole. S. 11 .  Shnckleforrl, 232 N.C. 2!)9, 59 S.E. 2d 825; S. 1 1 .  IlicX.~, 
203 N.C. 511, 64 S.E. 2d 851 ; S. 7.. Rmnnon ,  234 N.C. 474, 67 S.E. 2d 
633. 
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STATE ti. PEACOCK. 

I11 this connection, i t  should be pointed out that the State offered direct 
and specific testimony that  the liquor in question was of the nontax-paid 
variety, the possession or sale of which is unlawful irrespective of the 
markings or lack of markings on the container in which i t  is found. This 
was sufficient to take the case to the jury and support a verdict irrespective 
of the application of the prima facie rule. 

The appellant not only has the duty of showing error, but he must show 
that  the error adversely affected a substantial right of his ( T r u s t  Co. v. 
Parker ,  235 N.C. 326; S.  1%.  Birchfield, 235 N.C. 410; Hodges v. ~ l f a l o n e  
& Co., 235 X.C. 512), and that a new trial would probably result in a 
different verdict. 8. v. Bzdlins, 226 N.C. 142, 36 S.E. 2d 915; S. 1 % .  

CMxon, 229 S.C.  497, 50 S.E. 2d i 0 4 ;  S. 2.. Beal, 199 N.C. 278, 154 S.E. 
604. 

The defendant also assigns as error "that the court failed in its charge 
to the jury to state in a plain and correct inanner the evidence giren in 
the case and explain the law thereon as required by G.S. 1-180." Here, 
defendant failed to point out a n 1  particular respect i11 which the charge 
failed to comply with the statute, and for that  reason this exception is 
regarded as a broadside, too general to merit consideration. S. I . .  Briff, 
225 N.C. 364, 34 S.E. 2d 408 ; S. I . .  S u f f o n ,  230 N.C. 244, 52 S.E. 2d 921. 
This is true notwithstanding the fact that  defendant in his brief under- 
takes to l,articularize the manner in which the charge had failed. I n  such 
matters, thc record and not the defendant's hrief governs the application 
of the rule. However, when considered contextually, the charge is without 
reversible error. S. 1 ' .  Manning ,  221 N.C. SO, 18 S.E. 2d 821; S. v. S m i t h ,  
221 N.C. 400,20 S.E. 2d 360; 15'. 1%. Neorrs ,  222 K.C. 436, 23 S.E. 2d 311; 
S. 11. Hoirston,  222 N.C. 455, 23 S.E. 2d 885; 8. 71. T7icks, 223 N.C. 384, 
26 S.E. 2d S73. 

The undiqputed evidence is that  the defendant sold liquor and received 
the benefits, eren though he used another medium for the transportation 
of the liquor from its place of hiding to the hands of the witness. 

We have exanlined all assignments of error appearing in the record and 
in them find no reversible error. On the whole record, i t  appears that  the 
case was fairly tried in substantial con11Jiance with the applicable rules 
of law. 

N o  error. 

ERVIN, J., dissenting: I n  my judgment, the receipt of the testimony 
that  law enforcement officers had preriously searched the premises of the 
accused for liquor constituted prejudicial error, warranting a new trial. 
This testimony had a tendency to produce in the minds of the jurors the 
conviction that  the accused was an habitual riolator of the prohibition 
laws, who had inanaped in times past to escape the ju?t retribution of 
the Ian-. 
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IS T H E  ~ ~ A T T E R  O F  B. P. HUMPHREY, RESPOSDES.I. 

(Filed 22 August, 1932.) 
1. Insane Persons g 4- 

In an inquisition of lunacy, conflicting evidence as to respouclent's mentul 
capacity to manage his affairs raises an issue for the jury, and the jury's 
negative finding in proceedings free from error is conclusive. 

2. Evidence 51- 

The question of whether a witness should be qualified as an espert rests 
in the sound discretion of the trial court, and its ri~ling thereon. supported 
by evidence. will not be disturbed in the absence of abuse of discretion. 

3. Insane Persons § 4- 
A cerebral hemorrhage is a mental illness within the mea~ling of G.S. 

35-1.1, and in an inquisition of lunacy in which there is no evidence of 
mental incapacity other than that resulting from a cerebral llemorrhagr. 
a charge defining mental incapacity in the language of that stntnte is 
without error. 

4. Appeal and Error g 301- 
A eharge must be considered in its entirety with 21 view to hi~rmo~~izing 

all its component parts, nnd when it is withont prejndic4itl tLrror n-l~rn k o  

construed an exception thereto will not be sustained. 

APPEAL by petitioner from Curr, J., and a jury, November Term, 1951, 
ONSLOW. NO error. 

This proceeding was conlmenced by a petition filed under G.S. 35-2 by 
J. D. Heath, a nephew of the respondent. 

Petitioner alleges that  B. F. Humphrey is incompetent from want of 
understanding to manage his own affairs, by reason of mental disorders 
and physical weakness; that  he is the owner of valuable real and personal 
properties, most of which is located in Onslow County;  that  in the oper- 
ation of respondent's business, matters have developed which make i t  
necessary for some person to take orel. the properties and operate the 
same in the interest and for the benefit of the respondent. Petitioner 
prays that  an  inquisition issue for the ascertainment of respondent's 
mental competency to manage his own affairs and that  a guardian be 
appointed, if i t  be determined that  the respondent is incompetent. 

Notice was issued and duly served upon B. F. Humphrey. Thereafter, 
respondent filed an answer in which he denied the material allegations 
of the petition, asserted his competency to manage his own affairs, and 
prayed tha t  the prayer of petitioner be denied and the proceeding be dis- 
missed a t  the cost of petitioner. 

The  proceeding came on for hearing before the Clerk of Superior Court 
of Onslow County, and the following issue was submitted to the jury:  "Is 
the said B. F. Humphrey incompetent from want of understanding to man- 
age his affair< by w a w u  of inrntal nrakl~css?"  The jury nnsncrrrl, "No." 



N. C . ]  S P R I N G  TERM,  1952. 

Whereupon, the clerk adjudged that  the respondent is competent to manage 
his own affairs, dismissed the action, and taxed petitioner with the costs. 

Petitioner appealed to the Superior Court of Onslow County, where the 
proceeding came on for trial de nooo a t  the November 1951 Term. Again, 
both petitioner and respondent offered evidence in support of their respec- 
tive contentions. After the charge of the court, the following issue was sub- 
mitted to and answered by the jury:  "Is the said B. F. Humphrey incom- 
petent from want of understanding to manage his own affairs?" Answer: 
'(No." The court adjudged that  respondent is competent to manage his 
own affairs and dismissed the action, taxing the costs against the petitioner. 

From this judgment, petitioner appealed, assigning errors. 

Jones ,  Reed & Grif f in  and Summers i l l  d? Summers i l l  for petit ioner,  
appellant.  

IVarlick & E l l i s  and  J o h n  R. B. M a t t h i s  for responden f ,  appellee. 

VALEXTIKE, J. A t  the trial in the Superior Court, both petitioner and 
respondent offered evidence tending to support their respective conten- 
tions. Three doctors and twelve lay witnesses testified for petitioner, 
while three doctors and eight lay witnesses testified for respondent. 911 
of the testimony tended to show that respondent in 1938 had suffered a 
cerebral hemorrhage resulting i11 partial paralysis, and had suffered a 
similar attack in 1950. The doctors testifying for petitioner described 
the physical and, to some extent, the mental condition of regpondent, but 
neither asserted an  opinion that  respondent was mentally incapable of 
inanaging his own affairs. However, several lay witnesses for petitioner 
advanced the opinion that  respondent was mentally incompetent of man- 
aging his business affairs. On the other hand, each of the doctors who 
testified for respondent gave as his opinion that respondent was mentally 
capable of managing his own affairs. B r u c e  v. F l y i n g  Service ,  234 N.C. 
59, 66 S.E. 2d 312. I n  this opinion all of respondent's lay witnesses 
concurred. I n  re  Will of B r o w n ,  203 N.C. 347, 3 66 S.E. 72; S. v. W i t h e r -  
spoon, 210 N.C. 647, 188 S.E. 111. Hence, a jury question was squarely 
presented ( C l a r k  T .  Laurel  P a r k  E s f a f e s ,  196 N.C. 624, 146 S.E. 584; 
Pendergra f t  u.  Roys ter ,  203 K.C. 384, 166 S.E. 285) with the burden of 
the issue upon the petitioner. 28 A.J. 752; Odam v. R i d d i c k ,  104 N.C. 
515, 10 S.E. 609. 

Petitioner i11 the progress of the trial noted a number of exceptions, 
the first of which relates to the competency of Dr.  W. E.  Shoemaker to 
testify as an expert. The qualifications and competency of this witness 
were fully inquired into by the court and upon all the evidence introduced 
bearing upon this question, the court held that  Dr. Shoemaker was an 
expert and allowed him to testify as such with respect to the mental condi- 
tion of rrcpmidcnt. The questio~l of cnmpctcncy of thiq n. i tncs r c~ ted  in 
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the sound discretion of the presiding judge and is not I-eviewable on appeal, 
except upon a showing that the court abused its discretion, or upon a show- 
ing that there was no evidence to support the finding3 of the court. P d -  
g e n  v. Gibson, 194 N.C. 289, 139 S.E. 443; S. Y. Combs, 200 X.C. 671, 158 
S.E. 252; La17ecchia v. Land Bank, 218 N.C. 35, !I S.E. 2d 489; 9. 1.. 

Smith, 221 N.C. 278, 20 S.E. 2d 313; S.  1) .  S m i t h .  243 S.C .  457, 27 S.E. 
2d 114. I t  appears that  the court's discretion in this respect was not 
abused and that his Honor's ruling was based upon sufficient evidence. 

There was no evidence in the record that the respondent was an inebri- 
ate, that  he sufiered from senile dementia, or that  he was mentally defec- 
tive in any way except that  which was caused by a cerebral hemorrhage 
resulting in partial paralysis. Hence it was unnecessary for the court 
to charge the jury upon any other phase of mental incapacity. 

The method by which the court illustrated the meaning of "the greater 
weight of the eridence" could not, in view of the whole charge, have preju- 
diced the petitioner and his exception thereto is without substantial merit. 

The petitioner complained of the definition used by the court in de- 
scribing "mental incapacity." On this question t'he court said, "that 
incompetency from want of understanding to manage one's own affairs 
means that a person is suffering with n mental illness which so lessens 
the capacity of that person to use the customary self-control, judgment 
and discretion in the conduct of his affairs and social relations as to make 
i t  necessary, or advisable, for him to be under treatment, care, super- 
vision, guidance or control." Petitioner's exception on this point is also 
without merit. The definition used by the court is substantiany in the 
language prescribed by G.S. 35-1.1 and is therefore a valid instruction. 
especially since there was no evidence of any mental incapacity except 
that which arose from the cerebral hemorrhage. A verebral hemorrhage, 
such as that  suffered by the respondent, is a mental illness within the 
terms of the statute and its application to the facts in  this case. Bailey 
v. Insurance Co., 222 N.C. 716, 24 S.E. 2d 614; J1cQrego.r v. dssurance 
Corp., 214 N.C. 201, 198 S.E. 641. 

A charge must always be considered i11 its entirety and with a view 
to a harmonization of all of its component parts. W h i t e  11. I l ines ,  182 
N.C. 275, 109 S.E. 31; S u f t o n  v. Melton, 183 N.C. 369, 111 S.E. 630; 
Mewborn v. Rudisill  Mine ,  Inc.,  211 N.C. 544, 191 S.E. 28; Ripple  I,. 

Steaenson, 223 N.C. 284, 25 S.E. 2d 836. 
We think that  the charge of the court, wlieii analyzed in the light of 

the applicable rules, fully complies with G.S. 1-180 and is free from re- 
versible errror. The case has been submitted to two ,juries, both of which 
decided in  favor of the respondent, and a careful perusal of the entire 
record fails to justify a new trial. Therefore, the verdict will be upheld 
and the judgment sustained. 

K O  error. 
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GEORGE PONIROS .4so CARRIE PONIROS r. KELLO L. TEER COJIPASY. 

(Filed 22 August, 1932.) 
1. Trial § 4 9 -  

A motion to set aside the verdict as being contrary to the weight of the 
evidence is addressed to the sound discretion of the presiding judge, and 
the court's denial of the motion will not be disturbed on appeal in tlie 
absence of a showing of abuse. G.S. 1-207. 

2. Appeal and Error 5 3 9 b  

Ordinarily error relating to an issue not reached by the jury is harmless. 

3. appeal and Error § 6c (5)- 
An exception to the charge on the ground that it "(lid not give the con- 

tentions of the plaintitis with equal dignity with those of defendant" as 
required by G.S. 1-180 held inetiectual as n broadside esception in that it 
fails to point out any particular contention or series of contentions given 
or omitted by the court as the basis for the exception. Rule of Practice 
in the Supreme Court 19 ( 3 ) .  

,LPPEAL by plaintiffs from Williurns, J., and a jury, October Term, 
1951, of ORANGE. 

Civil action to recover damages for injury to real property, due to tlie 
alleged negligence of the defendant contractor while conducting blasting 
operations in connection with a highway construction project near plain- 
tiffs' property. 

The plaintiffs olvn certain real estate located on State Highway No. 70 
in Orange County. The defendant company, under contract with the 
N. C. State Highway and Public Works Commission, changed the grade 
and widened the roadway near the plaintiffs' property, and in doing so 
used dynamite in'blasting operations. 

I t  is alleged by the plaintiffs, and evidence was offered tending to show, 
that in one of these blasting operations rocks were blown upon, against 
and through the buildings and improvenlents of the plaintiffs, thereby 
causing substantial damage. The plaintiffs also complain that  two wells 
which had furnished adequate water for their domestic use and also for 
their needs in operating a filling station were adversely affected and 
damaged by reason of the nearby blasting, which they contend was done in 
a negligent manner. 

The defendant, denying all allegations of negligence, alleges, and a t  
the trial offered eridence tending to  show, tha t  the plaintiffs were dam- 
aged by only one blast-the one which threw rocks upon and against some 
of plaintiffs' buildings, and as to this, that  the blast exploded in an 
unusual and unforeseen manner, with the defendant being free of negli- 
gence in respect thereto. But  that  even so, the defendant sent a crew of 
workmen to the premises and repairecl all damage done. 
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Upon these conflicting allegations, and the eridence pro and cot, offered 
by the parties, the trial court submitted the case to the jury on these 
issues, and the jury responded as indicated : 

"1. Was the property of the plaintiffs damaged by the negligence of 
the defendant as alleged in the complaint? Answer : S o .  

"2. What  amount in damages, if any, are the plaintiffs entitled to 
recover of the defendant 'l Answer : 7, 

From judgment on the ~ e r d i c t ,  decreeing that  ldaintiffs take nothing 
by their action, they appeal, assigning errors. 

C'. S. I I a m ~ n o n d  a n d  I,. .I. P l t i pps  for. p la in t i f f s ,  nppc l lan i s .  
F u l l e r ,  12rcide, l~rns t en t l  cf F u l l r r  ( ind  1Y. P. F ~ ~ f l t i n g  for  d e f o n d ( ~ n f ,  

appel ler .  

J o ~ i ~ s o r ; ,  J. The plaintiffs' first group of exceptive assignments of 
error relate to the refusal of the trial court to allow their motions to set 
aside the verdict and grant  a new trial upon the ground that the vcrdict 
is contrary to the greater wcight of t h ~  evidence. 

These motions were directed to the sound discrlation of the pre.iiding 
judge, whose rd ings ,  in the absence of abuse of discretion. are not review- 
able on appeal. No abuse of discretion is sho~vn. G.S. 1-207; G o o d m a n  
2,. G o o d m a n ,  201 N.C. 808, 161 S.E. 686; Zigltrr c.. %iglo7., 226 N.C. 102, 
36 S.E. 2d 657; Jfztsc 1 % .  X ~ r s e ,  234 N.P. 205, 66 S.E. 2d GS9. I t  follows, 
then, that t11e.e exceptions are without merit. 

The only remaining exceptive assignment brought forward relates to 
the charge of the court on the issue of damages. Here it is urged hy the 
plaintiffs that  tllc trial court "did not g i re  the contentions of the plain- 
tiffs with equal dignity with thoscl of the defendant," as required l y  G.S. 
1-180 as rewritten by Chapter 107, Session Laws of 1949. Since the issue 
of negligence was answered in favor of the defendant, the jury did not 
reach the issue of damages. And ordinarily the rule is that error co111- 
initted in charging on an  issue not reached by the jury is treated as 
harmless. B r u c e  11. F l y i n g  S e r r i c e ,  234 N.C. 79, bot. p. 86, 66 S.E. 2d 
312. Besides, the exception is in gent~ral terms and does not specify or 
direct the attention of the Court to any particular contention or series of 
contentions g i w n  or omitted by the presiding judge as the basis of the 
error or errors assigned. Thus the exception is broadside. Rule 19 (3) ,  
Rules of Practice in the Supreme Court, 221 N.C. p. 5 5 3  c f  sey . :  A411)r.if- 
t on  71. A l b r i f f o ~ t ,  210 N.C. 111, 185 S.E. 762; 1Znzc.l~ 1 . .  L ~ r p f o n ,  193 X.C. 
428, 137 S.E. 175. 

Prejudicial error has not beell made to appear. Thc verdict and jndg- 
inent will be upheld. 

N o  error. 



CASES 
ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

FALL TERM, 1952 

A. COREY, H. B. GAYLORD, A. R. ROBEHSON, C. C. FLEMING, 8. W. 
LILLEY, P. C. BLOUNT, JR., J. C. KIRKMAN, MRS. ARTHUR WAJA- 
LACE LILLEY, MRS. J. C. KIRKMAN, MRS. CAMILLE RAWLS, MRS. 
CLAIR FLEMING, 0. W. HAMILTON, MRS. 0. W. HAMILTON, J .  31. 
HASSELL, W. J. HOLLIDAY, JR., C. GLASS. J. C. WILLIAMS, MRS. 
ADDIE WILLIAMS, J. 0. DAVENPORT, SNEEDE L. DBVENPORT. 
])ELLA G. HOOTEN, BEN PEELE, MRS. BEN PEELE, BENNY STYOSS. 
MRS. BENNY STYONS, MURIEL HOLLIDAY, MRS. J. H. HOLLIDAT. 
H. A. SEXTON, MRS. P. C. BLOUNT, MRS. W. W. WALTERS, MRS. P. ('. 
BLOUNT, JR., MRS. J. H. MIZELLE, R. E. GURGANUS, E. D. BROWN. 
MRS. E. D. BROWN, MRS. HENRY GRIFFIN, MRS. BETTY L. HAS- 
SELL, a. T. COLTRAIN, T. T. COLTRAIN, MRS. LIZZIE SMITHWICK. 
.JOE DAVIS, MRS. JOE DAVIS, BOB MOORE, MRS. MAE WATERS. 
MRS. CLYDE BROWN, MRS. DELLA ASKEW, C. 8. ASKEW, EVA 
GRAY ASKEW, HENRY MODLIN, C. T. GAINER, W. B. GAYLORD. 
MRS. W. B. GAYLORD, MRS. W. C. ELLIS, R. E. LAMB, ELIZABETH 
J,AM\IR. MRS. MAE ROBERSON, .JAMES B. HOLLIDAT, DALLAS C.. 
HOLT,IDAY, G. M. ANDERSON, ARNOLD C. BROWN, AIRS. ARNOLD ('. 
BROWN, J. H. MIZELLE, W. R. PRICE AND EFFIE HOLLIDAY ASI) 

W. C. ELLIS v. I,. W. HARDISON, MAYOR, a m  LUTHER HUGH HARDI- 
SON .+so JAMES LONG, COMMISSIONERS OF TIIE TOWN OF JAMESVILTX 

(Filed 17 September, 19.52.) 
1. Elections 9- 

The provision of a statute flsing the time for holding an election is 
mnnclntory, and an election held a t  any other time is nbsol~itely void. In 
this cnse nn act amending a municipal charter (Sec. 4. Chnp. 596, Session 
Tin\va of 1945) so a s  to provide for a primary election prior to the genernl 
election (Chap. 232, Session Laws of 19-51) was enacted 9 March, 1951. h'o 
primary election was held 9 April, nor general election 1 May. Held: The 
court had no authority to enter a consent jlldgment c ~ l l i n g  for an election 
in 1952, and nn election held under the provisions of siich consent judgment 
is void. 

145 
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2. Courts 5 % 

Parties cannot by consent invest a court with a. power not conferrcvi 
upon it by law. 

3. Judgments 5 2+ 

When a court has no authority to act, its acts are void ant1 I I I : ~ ~  Lw 
treated as nullities anywhere, at any time, for any purpose. 

4. Contempt of Court 5 2 6  

The violation of a provision of a jnclgnlent which is roitl c:u~not 1)r lnntle 
the basis for contempt. 

3. Same: Elections 5 l8a- 
Refusal of municipal officers to surrender their ottices in accordance with 

the results of an election held pursuant to the provisions of a decree of 
court cannot be made the basis for contempt proceedings, since u1)on the 
hearing of the order to show came the court mwt  first adjudicate the 
rights of the parties to the offices and such adjndica tion can be madr only 
in a direct proceeding for that purpose. G.S., Chap 1, Art. 41. 

.\PPEAL by plaintiffs from Frizzelle,  J., a t  Chambers in Snow Hill, 
North Carolina, on 19 .\pril, 1952, in action pending in the Superior 
Court of MARTIK County. 

Proceeding as for contempt. 
This controversy arises out of the events and statutes mentioned in the 

numbered paragraphs set forth below. 
1. The Town of Jamesrille is a municipality of hi] art in County, Kortli 

Carolina. 
2. The ~nunicipal  charter prorides in express terms that the comniis- 

sioners of the town "shall . . . appoint a registrar and two judge5 of 
election" to conduct elections in the municipality, and "canvass the re- 
turns" of such elections, and "enter the wents on the minutes . . . of the 
town." 1945 Session Laws of F o r t h  Carolina, Chapter 596, Sections 
5 and 8. 

3. The defendant L. W. Hardison was elected mayor of Jamesville and 
the defendants Luther Hugh  Hardison and James Long were elected com- 
missioners of Jamesrille a t  a general municipal election held on the first 
Tuesday in May, 1949, in strict conformity to the following provision of 
the municipal charter:  "There shall be an  election for the Town of 
Jamesrille on the first Tuesday in May, one thousand nine hundred and 
forty-five, and biennially thereafter for  the purpose of electing a mayor 
and three commissioners, who shall hold their respective offices for two 
years and until their successors have been elected and qualified." 1945 
Session Laws of North Carolina. Chapter 596, Section 4. 

4. The  defendants duly qualified for their respectire offices, and entered 
upon the discharge of the dutiec annexed to such office.. and are still in 
the possession of such offices, claimine t i t l ~  to them. 



N. C.] FALL TERM,  1952. 149 

5. Pr ior  to the first Tuesday in Xay ,  1951, to wit, on 9 March, 1951, 
the General Assembly of North Carolina amended the charter of the 
Town of Jamesrille so as to wroride that  "all candidates to be roted for 
a t  all general municipal elections, a t  which time a mayor and fire com- 
missioners, . . . are to be elected, shall be nominated by a primary elec- 
tion" to be "held on the fourth Xonday preceding the general election.'' 
The amendatory statute, which is embodied in Chapter 232 of the 1951 
Session Laws of North Carolina, specifies that  the primary election shall 
be held by the "officers of election appointed for the general municipal 
election . . . under the same rules and regulations . . . as are required 
for the general municipal elections"; that  "any person desiring to become 
a candidate for nomination by the primary for the office of mayor or 
commissioiler shall, a t  least ten days prior to the primary election, file 
with the town clerk a statement of his candidacy" conforming to  a speci- 
fied fo rm;  and that "no other names shall be placed upon the general 
ballot" for the general municipal election "except those nominated" in 
the primary election. 

6. N o  person filed with the tonn clerk any statement of his candidacy 
for nomination for the office of mayor or commissioner in the primary 
election appointed by Chapter 232 of the 1951 Session Laws for the fourth 
Monday preceding the general election fixed by Chapter 596 of the 1945 
Session Laws for the first Tuesday in May, 1951. Moreover, the primary 
election and the general municipal election set by these statutes for these 
occasions were not held. 

7.  On 20 September, 1951, the plaintiffs, who are residents and quali- 
fied voters of the Town of Jamesrille, made demand on defendants "that 
an election . . . be held immediately . . . for the purpose of electing a 
mayor and board of commissioners for the town." 

8. The demand was ignored. and on 9 November, 1951, the plaintiffs 
brought this action against the defendants, praying that  a mandanz?is issue 
requiring the defendants ('in their official capacities as mayor and acting 
board of commissioners of the Town of Jamesrille . . . to call an elec- 
tion, and take . . . ( the)  . . . steps necessary to have an election of a 
mayor and fire commissioners for the Town of Jamesville to sen-e until 
the next regular election." 

9. After pleadings were filed by all parties, His  Honor T. H. S. Bur- 
gmyn, the presiding judge, entered a judgment "by ronsent" a t  the 
Sorember  Term, 1951, of the Superior C'ourt of Martin County, adjudg- 
ing that  "the plaintiffs are entitled to the relief demanded in said mnn- 
dnnzus proceeding," and ordering Xrs .  Mae Waters, as registrar, rind 
Clyde Glass and Wilmer IIolliday, as  judges of election, to hold a primary 
election on Monday, 14 January.  1952, and a general mui~icipal  election 
on the firqt Tuesday in February, 1952, in accordance with the procedlirrfi 
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prescribed by Chapter 232 of the 1951 Session Laws and the other statutes 
of North Carolina relating to elections for the purposes of nominating 
and electing "a mayor and commissioners of the Town of Jamesville . . . 
to hold office until the regular election . . . in 1953." 

10. Mrs. Mae Waters, Clyde Glass, and Wilmer Holliday, who pur- 
ported to act as officers of election, undertook to hold a primary election 
and a general municipal election for the Town of Jamesville for the pur- 
poses specified in the preceding paragraph at the times named in thc 
judgment. Their proceedings in this connection conformed strictly to the 
provisions of the judgment, and were sufficient in form to show that 
Arthur Wallace Lilley was nominated alid elected mayor of Jamesville 
and that P. C. Blount, Tilman Coltrain, J. Oscar Davenport, Royal Gur- 
ganus, and 0. W. Hamilton were nominated and elected commissioners 
of Jamesville. 

11. Subsequent to these events, Lilley, Blount, Coltrain, Davenport, 
Gurganus, and Hamilton took the oaths prescribed by law for municipal 
officers, and called on the defendants to surrender to them the officcs of 
mayor and commissioners of Jamesville, together with the records and 
funds of the municipality. The defendants refused to comply with tlic 
request on the ground that they rightfully occupied such offices. 

12. The plaintiffs thereupon filed a verified motion in the cause assert- 
ing that the refusal of the defendants to surrender the municipal offices, 
records, and funds to Lilley, Blount, Coltrain, Davenport, Gurganus, and 
Hamilton tended "to defeat, impair, impede, and prejudice the rights and 
remedies of the plaintiffs in this action," and thus procured a judicial 
order requiring the defendants to appear before .His Honor, J. Paul 
Frizzelle, the judge holding the Superior Court of Martin County, and 
show cause why they should not be punished as for contempt of court. 
The defendants filed a voluminous answer under oath wherein they 
asserted in specific detail that no primary election was held in Jamesrille 
on the fourth Monday preceding the first Tuesday in May, 1951, because 
they had no knowledge whatever of the enactment of Chapter 232 of the 
1951 Session Laws "until after the time for holding the primary therein 
provided for had elapsed"; that no general election was held in Jarnesrille 
on the first Tuesday in May, 1951, bevauee the municipal officcrs werc 
prohibited by Chapter 232 of the 1951 Session Laws from placing on the 
general ballot the names of any candidates other than those nominated 
by the primary thereby established; that they have been advised by coun- 
sel learned in the law and verily believe that the judgment signed by 
Judge Burgwyn at the November Term, 1951, and the supposed priniaq- 
and general municipal elections conducted thereunder are nullities be- 
cause primaries and elections held at  times other than those fixed by 
statute are absolutely void; that thcy hare likewise been advised by 
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counsel learned in the law and likewise verily beliere that  they are in the 
rightful occupation of the public offices, records, and funds of the Ton-n 
of Jamesville under the relevant statutes, to wit, G.S. 160-27 and section 4 
of Chapter 596 of the 1945 Session L a w ,  because such statutes stipulate 
in substance that they are entitled to hold their respective offices until 
their successors shall be duly elected and qualified; and that  they h a ~ e  
acted in good fai th with reqpect to all things in controversy. 

13. When the show cause ordcr was heard, Judge Frizzelle found as a 
fact that the acts of the defendants in refusing to surrender the public 
offices. records, and funds of the Town of Ja~nesr i l le  to Lillcy, Blount, 
Coltrain, Davenport, Gurganns, and Hamilton were not contemptuous, 
but, on the contrary, were done in good faith. H e  concluded as mattcrs 
of law that  the consent judgment rendered at the Sovember Term, 1951, 
and all proceedings had thereunder are void, and that  the defendants are 
not subject to punishment as for contempt. H e  thereupon entered an 
order discharging the show cause order. 

14. The plaintiffs appealed, ahsigning the entry of Judge Frizzelle'. 
order as error. 

Pep1 '6 Peel f o r  p l a i n t i f s ,  appcllrtn f s .  
Rober t  11. P o w e n ,  Albion Dunn, and  J .  L. Erncctcuel for  d e f r n d a n t s ,  

appellees.  

E x v ~ s .  J. The appeal rai-re thi. solitary question: Did Judge Friz- 
xelle err in adjudging the tlcfcndants not subject to punishn~ent as for 
sontempt ? 

The plaintiffs set the proceeding as  for contcrnpt in motion 011 the 
theory that  the refusal of the defcntlants to surrender the public offices, 
records, and funds of the Tow1 of James\ ille to Lilley, Blount, Coltrain, 
Davenport, Gurganus, and Han~ i l ton  runs counter to this portion of the 
statute codified as G.S. 5-8 (1) : " E ~ e r y  court of record has power to 
punish as for contempt . . . any clerk, sheriff, register, solicitor, attor- 
ney, counwlor, coroner, constable. referee, or  any other person in any 
manner selected or appointed to perform any ministerial or judicial 
service, for any neglect or riolation of duty or inisconduct by which the 
rights or renlcdies of any party in a cause or matter pending in such court 
may be defeated, impaired, delaged, or pr~judiced." 

.in act or default is not punisl~able by a court of record as for contempt 
under this statutory provision nnles.: these three essential elements concur : 

1. The alleged contemnor must be a clerk. sheriff, register, solicitor, 
attorney. counselor, coroner, constable, referee, or other person appointed 
or selected to perform a min i~ te~ . i a l  or judicial crrvice. 
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2. He  must be guilty of neglect or violation of duty, or of misconduct 
in the performance of such service. 

3. His neglect or violation of duty or his miscoi~duct in such respect 
must have a tendency to defeat, impair, delay, or prejudice the rights or  
remedies of a party to a cause or matter pending in the court. 

The plaintiffs maintain that Judge Frizzelle (erred in holding the 
defendants not subject to punishment as for contempt. They advance 
these arguments to sustain their position: That the consent judgment 
rendered by Judge Burgwyn at the November Term, 1951, of the Superior 
Court of Martin County and the primary and election held by Mrs. Mae 
Waters, Clyde Glass, and Wilmer Holliday thereunder imposed upon the 
defendants as incumbents of the offices of mayor end commissioners of 
the Town of Jamesville the judicial duty to adjudge Lilley, Blount, Col- 
train, Davenport, Gurganus, and Hamilton to be their duly elected sue- 
ressors, and the ministerial duty to surrender to thlsm as such the public 
offices, records, and funds of the municipality; that the defendants 
violated these duties; and that the violation of these duties by the defend- 
ants tended to defeat, impair, delay, or prejudice the rights or remedies 
of the plaintiffs as parties to this cause to hare Lilley, Blount, Coltrain, 
Davenport, Gurganus, and Hamilton placed in possession of the public 
offices, records, and funds of the Town of Jamesville. 

The position of the plaintiffs is untenable for the w r y  simple reason 
that the consent judgment and all proceedings had thereunder are void, 
and imposed no duties whatever upon the defendants. 

When it adopted Section 4 of Chapter 596 of the 1945 Session Laws, 
the Legislature clearly contemplated that the general municipal election 
thereby authorized and required should be held on the first Tuesday in 
May in the odd numbered years, and at no other time; and when it 
onacted Chapter 232 of the 1951 Session Laws, the Legislaturc plainly 
intended that the primary election thereby authorized and required should 
be held on the fourth Monday preceding the general municipal election, 
and at  no other time. 

These things being true, the primary held on Monday, 14 January, 
1952, and the election held on the first Tuesday in February, 1952, fall 
under the condemnation of the rule that where a statutory provision 
fixing the time for holding a public election is mandatory, a public elec- 
tion held at  some other time is absolutely void. Rodwell v. Harrison, 
132 N.C. 45,43 S.E. 540; S. 1 9 .  Osbomte, 14 Ariz. 1135, 125 P. 884; S imp-  
son v. T e f f l e r ,  176 ,Ark. 1093, 5 S.W. 2d 350; Alerwin a. Fussell, 9:; 
Ark. 336, 124 S.W. 1021; Kimberl in 1 ' .  S f a t e ,  130 Ind. 120, 29 N.E. 
773, 14 L.R.A. 858, 30 Am. S. R. 208; Oossnrd v. Vaught ,  10 Kan. 162; 
Doores 1 1 .  Varnon,  94 Ky. 507, 22 S.W. 852; State v. Webb ,  49 Mo. 
App. 407; S f a f e  ex  rel. W h i t e  11. R ~ t a v k ,  24 Mo. App. 325; Sta te  ex 
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rel. Sibbald 1.. RI-ickell, 59 N.J.L. 420, 36 A. 1032; People ex rel. Smith 
11. Schiellein, 95 N.Y. 124;  Brewer v. Dovis, 9 Humph. (Tenn.), 208, 
49 Am. D. 706; Cartlcdge v. Tl'orthnm, 105 Tex. 585, 153 S.W. 297. 

The validity of this conclusion is not diminished in any degree by the 
circumstance that  the primary and election were held in obedience to the 
consent judgment. I n  the r e ry  nature of things, a court lacks jurisdic- 
tion to authorize or compel the holding of a n  invalid primary, or a void 
election. The parties to a cause cannot by consent invest a court with a 
power not conferred upon it by law. Dees 7,. Apple, 207 N.C. 763, 178 
S.E. 557; Sawdcrson c .  Saunderson, 195 N.C. 169, 141 S.E. 572. When 
a court has no authority to act, its acts are void, and may be treated as 
nullities anywhere, a t  any time, and for any purpose. High v. Penrce, 
320 N.C. 266, 17  S.E. 2d 108. 

The order .holding the defendants not subject to punishment as for 
contempt under G.S. 5-8 (1 )  is correct for the additional reason that  the 
supposed right to have Lilley, Blount, Coltrain, Davenport, Gurganus, 
and Hamilton placed in  possession of the public offices, records, and funds 
of the Town of Jamesville is not a right or  remedy available to the plain- 
tiffs as parties to this cause. I t  is manifest that  the court cannot recog- 
nize or enforce this supposed right without first adjudging that  the claims 
of Lilley and his associates to the offices of mayor and commissioners of 
Jamesville are superior to those of the defendants. This matter is not 
open to  determination in this case. This is so because the title to  a public 
office can only be determined in a direct proceeding brought for that  
purpose under the statutes incorporated in Article 41 of Chapter 1 of the 
General Statutes. Pveeman v. Ponder, 234 N.C. 294, 67 S.E. 2d 292. 

There is no factual or legal basis for any suggestion that  the election 
held on the first Tuesday in  February, 1952, was conducted under the 
provisions of Section 14 of Chapter 596 of the 1945 Session Laws. 

Fo r  the reasons given, the order of Judge Frizzelle is 
Affirmed. 

FRED EDMOSDS AXD WIFE, JlART C. EDMONDS, r. OTTIS HALL A s n  

WIFE:, LETHA HALL. 

(Filed 17 September, 1952.) 
1. Injunctions § 41- 

By subsidiary injunction proceedings a party to an action may be re- 
strained from committing an act respecting the subject of the action which 
would render judgment therein ineffective; but continuarice of such re- 
straining order must be based upon findings that there is probable cause 
plaintiff will be able to establish the right asserted in the main action and 
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that there is reasonable apprehension of irreparable loss unless such teiu- 
porary order remains in force. G.S. 1-483 (1). 

2. Appeal and Error $j 40d- 
The presumption that the court found facts sufficient to support its 

decree does not obtain where the judgment contains a. recital of the specific 
facts upon which the challenged decree is based. 

3. Injunctions § 8- 
Findings that a valid controversy exists between the parties and that 

the rights of plaintiffs to the relief sought in the main action mould he 
defeated if defendants were permitted to commit the act sought to be 
restrained Weld insufficient to support an order continuing the subsidirlry 
injunction to the hearing, there being no finding that plaintiffs probably 
will be able to establish the right to the relief sought in the main action 
or that failure to restrain plaintiffs would probably result in irreparable 
loss to defendants. 

4. Injunctions 9 8- 
Where order continuing a temporary injunction to the hearing is not 

based upon sufficient flndings, the order continuing the temporary restrain- 
ing order will be set aside, but the temporary o r d c ~  will remain in f u l l  
force and effect pending further orders of the lower court. 

APPEAL by defendants from Bobbift, J., holding the Superior Courts 
of the Nineteenth Judicial District, a t  Chambers in Asheville, 13 May, 
1952. from MADISOX. 

Civil action for injunctive relief to restrain the defendants from ob- 
structing an  alleged permissive roadway which leads through a mountain 
gorge, from the plaintiffs' farm, across the defendants' lands out to the 
public road, pending determination of a companion proceeding instituted 
by the plaintiffs before the Clerk to have the roadway established as a 
cartway under the provisions of G.S. 136-68 et seq. 

B y  temporary order signed the day the summons was served, the de- 
fendants were restrained from obstructing the roadway until the further 
order of the court. Later, when the show cause order came on for hearing, 
the judge, after hearing and consideriug the aftidavits offered by both 
sides, found facts in pertinent par t  as follows : 

1. ". . . that  there is a valid controversy existing between the plain- 
tiffs and defendants as to  whether or not the cartvvay described in the 
petition is the only practical and feasible way over which the petitioners 
can secure access to the public highway from their farm lands described 
in the petition lying south of the gorge which is alleged to be the only 
feasible way out for  a cartway to said public highway)) ; 

2. "that a valid controversy exists between said plaintiffs and defend- 
ants as to  whether the point where said cartway now runs is the only place 
where a cartway could be located so as to enable the plaintiffs to reach 
said public highway from their said farm lands and that  the defendants 
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have begun blocking or are threatening to block the construction of said 
cartway through said gorge where the same has been used as such by the 
plaintiffs and their predecessors in title for more than fifty years and 
there is a further controversy as to whether or not there are other places 
on the defendants' lands located a t  different points than where there has 
been an  attempt by the defendants to block said cartway feasible for the 
construction of a house"; 

3. "that a special proceeding has been instituted by the plaintiffs before 
the Clerk of the Superior Court of Madison County to lay off a cartway 
from plaintiffs' lands lying south of the defendants' lands and that the 
Clerk of said Court has duly entered an  order appointing jurors and 
ordering them to lay off a cartmay from defendants' said lands to the 
public highway'' ; and 

4. "that the defendants have begun the construction of a house site 
and are contemplating the immediate construction of a residence thereon 
which would completely block said cartway a t  the point in said gorge 
described in said petition and that  the rights of the plaintiffs to hare 
said matter in controversy finally determined in the cause would be de- 
feated by the construction of a residence at  the point contemplated in 
said gorge." 

Upon the foregoing findings Judge Bobbitt entered an order continuing 
the temporary restraining order until the final determination of the 
special proceeding to establish the cartway. 

To the entry of the order the defendants excepted and appealed thrre- 
from to this Court. 

Carl  R. S t u a r t  for defendants ,  appellants.  
Calz)in R. E d n e y  and Geo. M. Pri tchard f o ~  plaintif fs,  appellees. 

JOHNSON, J. The defendants' only exception is to the order continu- 
ing the temporary restraining order until the final determination of thc 
cartway proceeding. Therefore the single question presented by this 
appeal is whether the facts found by the court below are sufficient to 
sustain the order. S p r i n k l e  1 % .  Reidsvi l le ,  235 N.C. 140, 69 S.E. 2d 179. 

The rule that prevailed under the old equity practice is stated thus by 
Pearson,  J.. in P a r k e r  v. Crrammer. 62 N.C. 25 : "Where there is reason 
to apprehend that the subject of a controversy in equity will be destroyed, 
or removed, or otherwise disposed of by the defendant, pending the suit, 
so that the complainant may lose the f ru i t  of his recovery, or be hindered 
and delayed in obtaining it, the court, in aid of the primary equity, will 
secure the fund by the writ of sequestration, or the writs of sequestration 
and injunction, until the main equity is adjudicated at  the hearing of 
the cause." 
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Substantially the same rule applies under the present practice, but, by 
virtue of the Code of Civil Procedure, adopted in 1868, it is extended 
to cases in which legal, as well as equitable, relief is sought and it is 
necessary to preserve the property until the right thereto can be adjudi- 
cated. 

Our present statute, which stems from the original Code, provides that 
"Where, during the litigation, it appears by affidavit that a party thereto 
is doing, or threatens or is about to do, or is procuring or suffering some 
act to be done in violation of the rights of another party to the litigation 
respecting the subject of the action, and tending to render the judgment 
ineffective," an order may issue to restrain such act until the rights of the 
parties can be determined. G.S. 1-485 (2). 

And a court of equity, or a court in the exercise of its equity powers, 
may use the writ of injunction as a remedy subsid~~ary to and in aid of 
another action or special proceeding. Wilson  u. A l k g h a n y  Co., 124 X.C. 
7, 32 S.E. 326, and cases there cited; 43 C.J.S., I~njunctions, Sec. 13; 
28 Am. Jur., Injunctions, Sec. 14. See also 43 C.J.S., Injunctions, See. 
19. However, in such cases, in order to justify continuing the writ until 
the final hearing, ordinarily it must be made to appear (1)  that there is 
probable cause the plaintiff will be able to establish the asserted right, 
and (2 )  that there is a reasonable apprehension of irreparable loss imless 
the temporary order of injunction remains in force, or that in the opinion 
of the court such injunctive relief appears to be reasonably necessary to 
protect the plaintiff's rights until the controversy can be determined. 
Boone 21. Boone, 217 N.C. 722, 9 S.E. 2d 383; Cobb v. Clegg, 137 N.C. 
153, 49 S.E. SO. See also McIntosh, N. C. P. & P., Sec. 873. 

I n  the present case the record contains a recital of specific facts found 
by the judge upon which the challenged decree is based. This being so, 
the plaintiffs may not call to their aid the rule that where no request is 
made for specific findings, and none are recited, t h ~  presumption is that 
the court found facts sufficient to support the decree. I ia l l  v. Coach Co., 
224 N.C. 781, 32 S.E. 2d 325; 170zing c. Pittmnn, 224 N.C. 175, 29 S.E. 
2d 551. Here the plaintiffs are bound by the court's recital of facts as 
found. And these in substance are that:  "a valid controversy" exists 
between the plaintiffs and defendants respecting these three questions: 
(1) whether the only feasible way out from the plaintiffs' farm to the 
public road is by statutory cartway across the defendants' lands; (2) 
whether the location as sought by the plaintiffs-which the defendants 
are attempting to obstruct by the erection of a house-is the only feasible 
location for the proposed cartway; and (3)  whether there is any other 
feasible place on the defendants' lands for the erection of their proposed 
house. True, these specific findings arc> followed by a general finding or 
conclusion that the rights of the plaintiffs to have the controversy deter- 



N. C.] FALL TERM, 1952. 

mined in the cartway proceeding would be defeated by permitting the 
defendants to construct the house a t  the point contemplated by them. 
Nevertheless, i t  is manifest that  the recited findings in their totality are 
insufficient to support the decree continuing the temporary restraining 
order until the final determination of the cartway proceeding. 

The findings are silent on the essential question whether probable cause 
exists that  the plaintiffs will be able to establish the asserted primary 
right. And nowhere is it found that irreparable loss, or its equivalent, 
may reasonably be apprehended unless the temporary restraining order is 
continued to the final hearing. 

I n  this state of the record, it appears that  the order appealed from was 
erroneously entered and must be set aside, and it is so ordered. The cause 
will be remanded to the court below for such further proceedings and 
orders as may be appropriate, on motion of the interested parties, under 
the usual practice and procedure and in accord with this opinion. 

-1s to the temporary restraining order issued by Judge Bobbitt the 
day the summons was issued, the facts found therein appear to be suffi- 
cient to sustain it. Besides, i t  stands unchallenged by the defendants. 
Therefore i t  will remain in full force and effect pending further order 
of the court below. 

Er ro r  and remanded. 

C .  11. BURGESS v. G. E. TREVATHAS. 

(Filed 17 September, 1932.) 

1. Appeal and Error 8 2i 
Ordinarily, an appeal from an order allowing a motion for the joinder 

of an additional party will be dismissed as fragmentary and premature. 

2. Appeal and Error Q 1- 
Even where an appeal is dismissed as preniature, the Supreme Court 

may exercise its discretionary power to express an opinion upon the ques- 
tion sought to be presented. 

3. Insurance §W We, 51- 
Where insured property is destroyed or damaged by the tortious act of 

another. the owner of the property has a single and indivisible cause of 
action against the tort-feasor for the total amount of the loss. 

When insurer pays insured either in full or in part for the loss of insured 
property, insurer is subrogated pro tanto in equity to the right of the 
insured against the tort-feasor causing the loss. 
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5. Same- 
Where insurer pays the loss in full, the insurer is the real party in 

interest, G.S. 1-57, and must prosecute the action in its own name as a 
necessary party plaintiff to enforce its right of subrogation against the 
tort-feasor destroying the property. Even so, insured may be joined as a 
proper party, G.S. 1-68, since it cannot be ascertained until after verdict 
establishing the amount of damages whether insurer is the sole owner. 

6. Same- 
Where the insurance corers only a portion of the loss, insured is a neces- 

sary party plaintiff in any action against the tort-feasor and may recover 
the full amount of the loss without the joinder of the insurer, even though 
insured would hold the proceeds of the judgment as trnstee for the benefit 
of insurer to the extent of the insurance paid, but nevertheless insurer is 
a proper party to such action and may be brought into the action a t  the 
instance of insurer or the tort-feasor in the esercise of the court's discre- 
tionary power to make new parties. 

7. Parties lOa- 
I t  is the purport of the code of civil procedure that all persons having 

interests in the action either by way of rights or by way of liabilities be 
joined so that a single judgment may be rendered elPectively determining 
all such rights and liabilities, and to this end the court has discretionary 
power to bring in additional parties plaintiff or defendant. G.S. 1-68, 
G.S.  1-69, G.S. 1-73. 

APPEAL by plaintiff from W i l l i a m ,  J., at  Llp~. i l  Term, 1952, of 
BEAUFORT. 

Civil action wherein the owner of an  insured automobile sues an  alltged 
tort-feasor for injury to his person and damage to his automobile, and 
wherein the alleged tort-feasor seeks to bring into the case as an  additional 
party an insurance company which has indemnified the owner for only a 
part of the damage to the automobile. 

The American Security Insurance Company issued to the plaintiff, 
C. M. Burgess, a policy of motor vehicle insurance, intwring the plaintiff's 
Buick automobile against damage by collision. While the Ruick was 
being driven by the plaintiff along a public highway in P i t t  County, 
North Carolina, i t  struck a stray mule owned by the defendant, G. E. 
Trevathan. The collision resulted in personal injury to the plaintiff and 
damage to his automobile. The American Security lnsurance Company 
forthwith paid the plaintiff the insurance money specified in  the policy, 
but the amount of the insurance money was sufficient to  corer only a 
portion of the damage to the Buick automobile. Subsequent to the pay- 
ment of the insurance money, the plaintiff brought this action against 
the defendant to recorer $500.00 for personal injury and $888.36 for 
damage to his automobile under a complaint alleging {ha t  such injury and 
damage proximately resulted from the negligent failure of the defendant 
to keep his mule from wandering on the highway. The defendant an- 
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swered, denying actionable negligence on his part and pleading contribu- 
tory negligence on the part of the plaintiff. After the complaint and 
answer were filed, the defendant moved that the American Security Insur- 
ance Company be made a party plaintiff, and the presiding judge entered 
an order granting such motion. The plaintiff thereupon excepted and 
noted an appeal to the Supreme Court, assigning the entry of the order 
as error. 

Dan I I .  Jones rrnd ,llartin T'. EIorton for the  lai in tiff, appellant.  
Lewis  & Rouse ccnd I lodman & R o d m a n  for fhe  defendant ,  appellee. 

ERVIX, J. 'I'hiq appeal falls under the ban of the general rule that 
ordinarily an order allowing a motion for the joinder of an additional 
party is not appealable. I n  consequence, it must be dismissed. Raleigh 
21. E d u ~ l r d s ,  234 S.C. 528, 67 S.E. 2d 669; C'olbert 7,. Collins, 227 N.C. 
395, 42 S.E. 2d 349; Insurance Co. v. X o t o r  Lines, Inc.,  225 N.C. 588, 
35 S.E. 2d 879; Mor.qan v. Turnage  Co., 213 Y.C. 425, 196 S.E. 307; 
W i l m i n g f o n  v. Ronrd of Educat ion,  210 N.C. 197, 185 S.E. 767; Barbpe 
v. Cannady ,  191 N.C. 529, 132 S.E. 572; Joyner  v. Fiber Co., 178 N.C. 
634, 101 S.E. 373; Armfield Co.  v. Saleeby,  178 N.C. 298, 100 S.E. 611; 
Efchi.son v. M c G u i ~ * e ,  147 N.C. 388, 61 S.E. 196; Bernard v. Shemwel l ,  
139 N.C. 446, 52 S.E. 64; Sprague v. Bond,  111 N.C. 425, 16 S.E. 412; 
E n t r y  c. Parker ,  111 N.C. 261, 16 S.E. 236; Sneeden c.  I Iarris ,  107 N.C. 
311, 12 S.E. 205; L m e  c. Richardson, 101 N.C. 181, 7 S.E. 710; W h i f e  
2'. V t l e y ,  94 N.C. 511. 

While this course rnust be pursued, we will nevertheless exercise our 
discretionary power to express an opinion upon the question which the 
plaintiff attempts to raise by his fragmentary and premature appeal. 
Cenlenf  C'o. v. Phil l ips ,  182 N.C. 437, 109 S.E. 257; Bargain n o u s e  T. 
Jefferson. 180 N.C. 32, 103 S.E. 922; T a y l o r  2,. Johnson,  171 N.C. 84. 
87 S.E. 981; ,Jester zq. S f e a m  Packet  Po.. 131 S .C.  54, 42 S.E. 447; S .  1.. 
W y l d e .  110 N.C. 500, 15 S.E. 5 ;  Guilford C o u n t y  29. T h e  Cr~orgia Com-  
pany, 109 N.C. 310, 13 S.E. 861. 

This question is as follows : Where the owner of an insured automobile 
brings an action fo_l. damage to his automobile and injury to his person 
against the supposed tort-feasor whose negligence allegedly caused the 
damage and injury, may the court, on motion of the supposed tort-feasor, 
bring into the case as an additional party an insurance company which 
has indemnified the owner for only a part of the damage to the automo- 
bile ? 

Counsel for plaintif insist with much earnestness that an insurance 
company which pays the insured only a part of his loss is not a proper 
party to an action brought by the insured against the tort-feasor causing 
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the loss, and that consequently the question ought to be answered in the 
negative. Upon the hearing of the motion in the court below, the presid- 
ing judge rejected this contention and answered the question in the affirni- 
ative. I n  our opinion, the ruling of the judge is correct. 

When all is said, it is evident that counsel for the plaintiff, whose 
industry and zeal merit commendation, have misinterpreted certain deci- 
sions of this Court, and hare been thus induced to take an unsound posi- 
tion on the question under consideration. The decisions, which are cited 
below, establish these indisputable propositions : 

1. Where insured property is destroyed or damaged by the tortious 
act of another, the owner of the property has a single and indivisible 
cause of action against the tort-feasor for the total amount of the loss. 
Insurance Co.  1 1 .  Motor  Lines, Inc., supra;  Under~t-oorl v. Dooley, 197 
N.C. 100, 147 S.E. 646, 64 -1.L.R. 656; Powell 1.. [I 'nfer  Co., 171 N.C. 
290, 88 S.E. 426, Ann. Cas. 1917 -1, 1302. 

2. When i t  pays the insured either in full or in part for the loss thus 
occasioned, the insurance company is subrogated pro tctnfo in equity to 
the right of the insured against the tort-feasor. I n w ~ m c c  Co. v. R. IZ., 
193 N.C. 404, 137 S.E. 309; Ins .  Co. 2).  R. I?., 179 K.C. 255, 102 S.E. 
417; Insurance Co.  r .  Reid ,  171 N.C. 513, 88 S.E. 779;  Pozoell v. W a t e r  
Co., supra;  Insurance Co. 1.. R. R., 165 N.C. 136, 80 S.E. 1069; Cunning-  
ham v. Railroad,  139 N.C. 427, 51 S.E. 1029, 2 L.R.,l. (N.S.) 921. See, 
also, in this connection: 29 Am. Jur., Insurance, section 1336, and 46 
C.J.S., Insurance, section 1209. 

3. Where the insurance paid the insured covers the loss in full, the 
insurance company, as a necessary party plaintiff, must sue in its own 
name to enforce its right of subrogation against the tort-feasor. This is 
true because the insurance company in such case is entitled to the entire 
fruits of the action, and must be regarded as the real party in interest 
under the statute codified as G.S. 1-57, which specifies that "every action 
must be prosecuted in the name of the real party in interest." Insurance 
Co. v. M o f o r  Lines, Inc., supra ; l7nderviood 1%.  Dooley, suprn;  Insurance 
Co. v. L u m b e r  Co., 186 N.C. 269, 119 S.E. 362; Potcell I!. W a f e r  CO., 
supra;  C u n n i n g h a m  z3. Railroad,  s u p m ;  Insurance Po. 1.. Railroad Po., 
132 N.C. 75, 43 S.E. 548. 

4. Where the insurance paid by the insurance company corers only a 
portion of the loss, the insured is a necessary party plaintiff in any action 
against the tort-feasor for the loss. The insured may recover judgment 
against the tort-feasor in such case for the full amount of the loss without - 
the joinder of the insurance company. He  holds the proceeds of the judg- 
ment, however, as a trustee for the benefit of the insurance conipany t o  
the extent of the insurance paid by it. The reasons supporting the rule 
stated in this paragraph are that the legal title tcl the right of action 
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against the tort-feasor remains in the insured for the entire loss, that  the 
insured sustains the relation of trustee to the insurance company for its 
proportionate part  of the recovery, and that  the tort-feasor cannot be 
compelled against his will to defend two actions for the same wrong. Ins. 
Co. v. R. R., supra (179 N.C. 255, 102 S.E. 417) ; Pozcell v. Water Co., 
supm; Insurance Co. v. R. R., s1rpr.a (165 N.C. 136, 80 S.E. 1069). See, 
also, in this connection: 29 *\m. Jur. ,  Insurance, section 1358, and 46 
C.J.S.. Insurance. section 1211. 

These things being true, the decisions cited furnish plenary support for  
the proposition that  an  insurance company indemnifying the insured for 
only a par t  of the loss is not a necessary party to an  action brought by the 
insured against the tort-feasor to recover the full amount of the loss. But  
they are not authority for the plaintiff's contention that  the insurancc 
company in such case is not a proper party to such action. Indeed, two 
of them, to wit, Insurance Co. o. Mofor Lines, Inc., and Ins. CO. v. R. R. 
(179 N.C. 255, 102 S.E. 417) sanction by implication a t  least the observa- 
tion of that  great master of North Carolina procedural law, Professor 
Atwell Campbell McIntosh, that  "there would seem to be no valid objec- 
tion to joining the insured and the insurer as parties under the general 
provision for the joinder of parties, so that  all interested parties could 
be before the court." McIntosh on North Carolina Practice and Pro- 
cedure in Civil Cases, section 218. 

The soundness of Professor 3fcIntosh's observation is obvious if due 
heed is paid to the relevant statutes. The code of civil procedure is bot- 
tomed on the basic concept that a court ought to bring before i t  as parties 
in a particular action all persons who may hare  interests either by way 
of rights or by way of liabilities in the subject matter of the action so that  
a single judgment may bc rendered effectually determining all such rights 
and liabilities for the protection of all concerned. I t  provides in express 
terms that  "all persons having an interest in the subject of the action and 
in obtaining the relief demanded may be joined as plaintiffs, either 
jointly, severally, or in the alternative" (G.S. 1-68) ; and that  "all persons 
may be made defendants, jointly, severally, or in the alternative, who 
have, or claim, an interest in the controversy adverse to the plaintiff, or 
who are necessary parties to a complete determination or settlement of the 
questions involved." G.S. 1-69. 

Since an insurance company which pays the insured for a part  of the 
loss is entitled to share to the extent of its payment in the proceeds of the " 

judgment in the action brought by the insured against the tort-feasor to 
recover the total amount of the loss, i t  has a direct and appreciable inter- - - 
est in the subject matter of the action, and by reason thereof is a proper 
party to the action. A4ssurance Sociefy 1) .  Basnight, 234 N.C. 347, 67 S.E. 
2d 390: 67 C.J.S., Parties, section 1. This being so, the insurance com- 
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pany in such case may be brought into the action by the court in the exer- 
cise of its discretionary power to  make new parties a t  the instance of the 
insured or the tort-feasor either in the capacity of an  additional plaintiff 
who has an  interest in the subject of the action and in obtaining the relief 
demanded in it, or  in the capacity of an additional defendant whose 
presence is necessary to a complete determination cf the rights of all 
persons who may have an  interest in thr  result of the litigation. G.S. 
1-73; Insurance C'o. v. Motor Lines, l nc . ,  supra; Lake Erie & TI'. 
R. Co. 21. Falk,  62 Ohio St. 297, 56 N.E. 1020; Bavnhill 1.. Brown, 58 
Ohio App. 188, 16  N.E. 2d 478. Undoubtedly the more effective pro- 
cedure in such situation is for  the party desiring to  bring the insurance 
company into the action to move that  it be made an  additional party 
defendant and required to answer, setting up its claim arising through 
subrogation. Schaller u. Chapman (Ohio App.), 66 N.E. 2d 266. 

We deem it not amiss to observe in closing that  the insured may be 
properly joined as a party defendant under G.S. 1-6!) even in a n  action 
where the insurance company sues the tort-feasor to enforce subrogation 
on the theory that  the insured has been indemnified by it for the full 
amount of the loss. This is t rue because "it frequenlly is not ascertain- 
able until the verdict establishes the arnount of the damages whether 
insurer is the sole or partial owner of the cause of :&on, since, if the 
amount of damages set by the jury is less than the insurance paid, insurer 
is the sole owner, whereas, if the arnount is greater, insurer is only a par- 
tial owner." Pa t i f ~ r cc i  P. G e r h n r d f ,  206 Wis. 358, 240 N.W. 385. 

Appeal dismissed. 

CHARLIE S. MORGAN v. PERCY E. SAUNDERS. 

(Filed 17 September, 195'7.) 
1. Automobiles § 1 s  

Ordinarily, a drirer who is himself observing the law of the road has 
the right to assume that the driver of a car approachmg from the o1)posite 
direction will turn to its right so that the vehicles may  pass in safety, and 
is not required to anticipate a negligent breach of this duty by the driver 
of such other vehicle, but this right is not absolute but may be qualified 
by particular circumstances, such as the prosinlity a ~ l d  morement of such 
other vehicle and the condition and width of the road. 

2. Automobiles 5 18h (2)-Evidence held not to show actionable negligence 
on part of driver in collision with car traveling in opposite direction. 

Plaintiff was a passenger in defendant's car. The evidence tended to 
show that defendant had his car under control and was driving on the 
right side of the Ilighn~ay a t  a lawful speed following another car traveling 
in the same direction, that a third vehicle approached from the opposite 
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direction a t  excessire speed in the center of the highway, forced the first 
car partially off the hard surface, continued in the center of the highway 
and struck defendant's car, resulting in personal injuries to plaintiff. 
Held:  Defendant's motion to nonsuit was properly allowed, since he was 
not under duty to anticipate negligence on the part of others, and in the 
absence of anything to show that the driver of the oncoming car was in a 
helpless condition or unable to turn his car to the right, he may not be 
held negligent if he continued to drive carefully with his car under control 
on his side of the road, on the reasonable assumption that the drirer of 
the other car would drive to the right in time to pass in safety. 

Nor would the fact that the defendant occasion all^ turned his head in 
conversing with the occupants of his car be regarded as importing negli- 
gence under the circumstances here appearing. 

APPEAL by plaintiff froin i l l o r r i s ,  J., April Term, 1952, of CHOWAX. 
Affirmed. 

This was an  action to recover damages for a personal injury alleged to 
have been caused by the negligence of the defendant in the operation of 
an  automobile. 

Plaintiff was a guest passenger in  defendant's automobile when i t  was 
struck by another automobile driven by Patrick Eubanks. The collision 
occurred near Edenton about 9 :30 p.m., on a two-lane highway, pavement 
20 feet wide. Plaintiff was seated on the left rear seat of defendant's 
automobile with his wife beside him, and the defendant and his wife were 
on the front seat, the defendant driving. 

According to plaintiff's evidence the defendant was driving 30 or 35 
miles per hour, in the right traffic lane, and had his automobile under 
control. An automobile driven by John Miller, plaintiff's brother-in-law, 
was proceeding in same direction as defendant and about 100 yards in 
front. The plaintiff's wife testified she observed the Eubanks car ap- 
proaching very rapidly from the opposite direction when it was about 
100 yards away. "It was in the middle of the highway, swerring to and 
fro." The defendant did not change the direction of his automobile. 
There was nothing to prevent his turning off the pavement to the right. 
The night was clear and the lights on both automobiles were burning. 

The Eubanks car struck defendant's automobile, apparently a glancing 
blow, and "bounced over on its shoulder." The left front fender, radiator 
and bumper of defendant's automobile received the force of the blow. 
After t h e  accident the defendant's automobile was still on the right side 
of the highway near the edge of the pavement. The plaintiff was thrown 
to the floor of the automobile and seriously injured. Miller testified the 
Eubanks car passed him about 100 yards from where i t  struck defendant's 
automobile, and a t  that  time i t  was trareling fast and in the middle of 
the highway. Miller turned off 2 feet on the shoulder and the automo- 
biles passed in safety. 
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Plaintiff's wife testified defendant would turn his head in talking to 
the other occupants of the automobile. "There were times that  he turned 
completely around in  speaking to me, and also to MI-. Morgan and to his 
(defendant's) wife. That  was the situation right a t  the time of the acci- 
dent." She further testified that  when from the rear seat she saw this car 
coming in the center of the highway neither she nor her husband said 
anything to defendant about it. "He was driving his own automobile." 

There was an  allegation in the answer that  a release had been executed 
by plaintiff for  a consideration, and there was a reply by plaintiff setting 
out matters in avoidance. Bu t  no evidence on this point was offered in 
the trial. 

Eubanks was not sued. 
At  the conclusion of plaintiff's evidence, defendal~t's motion for judg- 

ment of nonsuit was allowed, and from judgment dismissing the action, 
plaintiff appealed. 

J o h n  H. H a l l  for p l a i n t i f ,  appel lan f .  
J o h n  F. W l l i f e  and P r i f c h e t t  (1: ( ' o o h  for defendartt ,  appellee. 

DEVIN, C. J. The plaintiff contends that the nonsuit below should be 
reversed for the reason that  evidence was offered tending to show that  
shortly before the time of the collision the defendant Saunders was not 
keeping a proper lookout in the direction he was driving, and that  if he 
had observed the approaching automobile in time he could hare  driven 
off the pavement to the right and avoided the collision. 

However, the plaintiff's evidence also showed that  the defendant was 
driving on his right side of the highway, a t  a moderate rate of speed, had 
his automobile under control, and that  after it was struck by the Eubanks 
automobile i t  still remained on the right side of the highway near the 
edge of the pavement. 

Under the circumstances here made to appear should the conduct of the 
defendant be held for negligence that  he kept his automobile in the proper 
lane, on his right side of the road when meeting another automobile com- 
ing from the opposite direction, apparently acting on the assumption that 
the driver of the approaching automobile would observe the law and pass 
in  safety ? 

I t  has several times been stated by this Court that  the driver of an 
automobile who is himself observing the law (G.S. 20-148) in meeting 
and passing an  automobile proceeding in the oppos:~te direction has the 
right ordinarily to assume that  the driver of the approaching automobile 
will also observe the rule and avoid a collision. S h i r l e y  2.. dyers, 201 
3 . C .  51, 158 S.E. 840; dames I , .  Coach Po., 207 N.C. 742, 178 S.E. 607; 
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Hancock v. Wilson, 211 N.C. 129 (134), 199 S.E. 631; Guthrie  c. GocX- 
ing,  214 N.C. 513, 199 S.E. 707; Brotcn r 3 .  Products Co., Inc.,  222 X.C. 
626, 24 S.E. 2d 334; H o k e  z2. G r e y h o ~ ~ n d  Corp., 227 N.C. 412, 42 S.E. 2d 
593 ; Mitchie Auto Law, see. 95 ; 2 Blashfield, see. 919. "Keither is under 
a duty to the other to anticipate a violation of the rule by him. When the 
driver of one of the automobiles is not obserring the rule, as the automo- 
biles approach each other, the other may assume that  before the automo- 
biles meet, the driver of the approaching automobile will turn to his right, 
so that the two automobiles may pass each other in safety." S h i r l e ! ~  c. 
Ayei-s, 201 N.C. 51, 158 S.E. 840. 

I n  Guthrie  21. Goching, 214 N.C. 513, 199 S.E. 707, where the facts 
were in many respects similar, demurrer to the complaint was sustained. 
The Court said:  "The plaintiff is driving an  automobile along the high- 
way in rear of defendants' automobile l~roceeding in the same direction. 
4 third automobile appears on the scene coming rapidly from the opposite 
direction, meeting the automobile of defendants and plaintifi. The third 
automobile is being driven on the left side of the highway, that  is, on the 
same side as that  of defendants and plaintiff. I11 that  situation the driver 
of defendants' automobile continued in his o w l  lane of traffic, to the right 
of the center of the highway . . . From an  analysis of the factual situa- 
tion alleged, i t  does not appear that  the driver of defendants' car coultl 
reasonably have foreseen that  the mailltenance of his position on the right 
side of the highway, in his proper lane of traffic, in the face of the ap- 
proaching third automobile, would result in injury to the plaintiff . . . 
The driver of defendants' autonlobile had the right to assume that  the 
driver of the third car would turn to his right and into his proper lane of 
traffic in time to avoid collision." 

There was nothing in evidence in the instant case to show that  the 
driver of the Eubanks car was in a helpless condition or unable to turn 
his automobile to the right of the center of the road in passing the Saun- 
ders automobile whose lights were plainly visible, or that in the sudden 
emergency which arose the duty devolved upon Saunder.; to drive off the 
pavement. The pavement was 20 feet wide. Eubanks had ample room 
to turn ( B r o w n  c .  Products Co., Inc.,  supra) .  The plaintiff might well 
have concluded that  the safest course was to remain in his proper lane 
of travel under the assumption that  the other driver mould observe thc 
law in time to pass in safety, rather thau attempt to change the situation 
by a sudden turning. 

While i t  is the duty  of the driver of an automobile to keep a reason- 
ably careful lookout, he is not required to anticipate negligence on the 
part  of others and his failure so to do does not ordinarily constitute an 
act of negligence on his part. C o x  P .  L P ~ ,  230 N.C. 155, 52 S.E. 2d 355. 
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Xotwithstanding the defendant conversed with the other occupants of his 
automobile, i t  is not perceived, if he had refrained from so doing, that  
the rules of reasonable prudence would have required him to do more 
than drive slowly, keep his automobile under control, and remain in his 
own proper lane of t rawl ,  assuming that  the driver of the approaching 
vehicle would observe the law and pass in safety. H e  was justified in act- 
ing on this assumption until such time that  it appeared that  a collision 
was unavoidable. S h i d r y  v.  Ayers,  suprcr. Howerer, the right of a 
motorist to assume the driver of a negligently operated automobile will 
observe the law in time to avoid collision is not absolute, but may be 
qualified by the particular circumstances a t  the time, such as the prox- 
imity and movement of the other vehicle and the condition and width of 
the road. Roke  v .  Gr~?yhound Corp., 227 N.C. 412, 42 S.E. 2d 593; 
Rro~un. v. Products  Co., Inc., 222 N.C. 626, 24 S.E. 2d 334. Furthermore, 
when confronted by the sudden emergency of the approach of another 
automobile negligently operated, the driver of an automobile who is in no 
respect a t  fault, is not usually held to the same degree of deliberation and 
circumspection as under ordinary conditions. Iugle  v. Cassady, 208 
N.C. 497, 181 S.E. 562. The fact that  neither plaintiff nor his wife 
called the defendant's attention to the approach of the other automobile 
for the reason that  "he was dr i r ing  his own automobile," would seem to 
indicate they understood he was aware of the approach of the lighted 
automobile of Eubanks, plainly visible when a hundred yards away. 
Toylor  11. Bierson,  210 N.C. 1S5, 185 S.E. 627, cited by plaintiff, is not 
in point. 

Considering all the facts in evidence and the inferences to be drawn 
therefrom, we conclude the judgment of nonsuit should not be disturbed. 

Affirmed. 

WILLIAM A. WINSLOW r. LUCILLE JORDAN. 

(Filed 17 September, 19.52.) 
Evidence § 29%- 

Plaintiti is entitled to introduce in evidence any specific admission con- 
tained in the answer, together with such allegnticns of the complaint as 
illustrate or clarify the facts admitted, and no more, and the admission 
in evidence of allegations of the complaint denied b,r the answer and which 
have no direct explanatory relationship to the spwific admissions in the 
answer, constitutes prejudicial error. An admiss~~on in the answer that 
the highway a t  the point in question was being rebuilt is not an admission 
that defendant negligently applied her brakes or otherwise mishandled her 
vehicle. An admission that plaintiff was slightly injured and that a t  the 
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time of the accident lie was employed, is not an admission of particularized 
serious and permanent injuries and specified elements of damage. 

APPEAL by defendant from G r a d y ,  E n l e r g e ~ t c y  J u d g e ,  and a jury, 
February Special Term, 1952, PERQUIMASS. NPW trial. 

Civil action for personal in jury  damages. 
Upon issues of negligence, contributory negligence, and damages, the 

plaintiff was awarded damages. From a judgment upon the verdict, the 
defendant appealed, assigning errors. 

V'. S. Oakey ,  JT.,  for plaintif f ,  appellre.  
J .  H e n r y  L e R o y  for de fendan t ,  trppelltrnt. 

VALEKTINE, J. The defendant assigns as error the rulings of the trial 
judge in permitting, over her objectiolis, the plaintiff to introduce in 
evidence paragraphs 4, 6 and 7 of the complaint. 

Paragraph 4 of the conlplaint is as follo~vs : "That the said defendant 
further carelessly and recklessly and negligently failed to drive her said 
car on the half of the roadway which had been finished with a final top 
coat, but upon approaching that  place in the road where the plaintiff 
was working she carelessly and negligently drove over on the unfinished 
half of the pavement to her right, which said portion was in a slick con- 
dition, having been coated with a thin binding coat of wet asphalt prepar- 
atory to application of the final thick coat; and so the plaintiff is in- 
formed, believes and avers she negligently applied her brakes while on 
the said coated surface, or otherwise mishandled the said motor rehick,  
losing control and causing the same to skid or run off the paved surface 
and run  into the plaintiff in such violent manner as to throw him bodily 
a distance of more than 30 feet into the woods on the side of the road, 
seriously and permanently injuring the plaintiff in his legs, back, neck 
and head, breaking his right leg and rendering him totally unconscious." 

To this paragraph of the complaint, defendant answered : "4. Answer- 
ing section 4, defendant avers that  she drove her automobile on the right 
side of the road which was then being used by the traffic and which, as 
she understood it, mas the side of the road upon which she should operate 
a motor vehicle. It is f w f h e r  admi t t ed  t h a t  the  road a t  th i s  point 7 ~ s  
being rebui l t ,  all of which was well known to the plaintiff, in connection 
with which there was no sign or other directions suggesting to the defend- 
ant  that  she drive other than on the right side of the road. I t  is also 
admitted that, as the defendant eventually discovered, the right side of 
the road was in a r e ry  slick condition brought about by the application 
of a coat of oil or some other substance, applied by the plaintiff or those 
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with whom he was collnected in highway work. EIxcept as herein ad- 
mitted section 4 of the complaint is denied. I n  this connection thc de- 
fendant avers that while she was operating her said automobile on the 
aforesaid slippery portion of the road the plaintiff attempted to cross said 
road directly in front of her approaching car, at  which time the defendant 
applied brakes but found that, because of the slippery condition of the 
road, she was unable to stop her car in the ordinary distance, and as a 
result of plaintiff's placing himself directly in front of defendant's car a 
collision occurred between said car and the plaintiff. from which plaintiff 
mas slightly injured." (Italics ours.) 

Paragraph 6 of the complaint is as follows: "That as a direct and 
proximate result of the said collision, caused by the negligence of the 
defendant, plaintiff sustained painful. serious and permanent injuries 
including a broken bone in the right leg below the knee, bruises and other 
injuries to the head and neck, and serious, painful and, it is believed, 
permanent injuries to his lower back, which said injuries consisted of a 
tearing of the muscles and ligaments and other tissues and causing the 
plaintiff great suffering which continues to the present day; has incurred 
long and expensive medical care, was confined to his home for many 
weeks and unable to engage in any sort of work for more than six months. 
The plaintiff is informed, believes and avers that the said injuries are 
permanent in nature and will permanently and seriously impair and 
damage his earning capacity and result in great and lasting loss to him- 
self and his family which is dependent upon him, all of which is dlle to 
the negligence of the defendant.'' 

To this paragraph of the complaint, defendant an3wered : "6. I t  is cld- 

mif fed that the plaintiff was slightly injured, ns aforesaid. Except as 
herein admitted section 6 of the complaint is denied." (Italics ours.) 

Paragraph 7 of the complaint is as follows: "That at  the time of the 
said event herein complained of the plaintiff was gainfully employed by 
the North Carolina State Highway and Public Works Cjommission at  a 
wage of $ . That in addition thereto the plaintiff was engaged in 
farming operations which had to be abandoned due to the said collision 
and the results thereof and from which farming operations the plaintiff, 
in view of the good crop season during the present year, believes that a 
profit of more than $2,000.00 would have been received by him during the 
said crop year. And that also the plaintiff was employed by the estate 
of E. S. White a t  a monthly wage of $75.00 for maintenance of property 
of the said estate and that all the said sources of income were completely 
lost to the plaintiff, which, in addition to medical expenses already in- 
curred and which are still continuing, amount to a sum in excess of 
$3,500.00. And that the defendant, through her negligence as alleged 



N. C.] FALL TERM,  1932. 169 

and otherwise, has further seriously and permanently damaged the plain- 
tiff to an extent of a t  least $15,000." 

T o  this palbagrap11 of the complaint, defendant answered : "7. I t  is ad -  
m i f f e d  t h a t  c z f  f h e  t i m e  herein  rnp~ i f ioned  the  p la in t i f  wns employed by 
t he  S. C .  S t a f e  I I igh tcny  nnd P ~ ~ b l i c  1T70rLs ( ' ommiss ion ,  i n  c o n n e c f i m  
wi th  the  te-sui. fr~ciny of said road. Except as herein admitted section 7 
of the complaint is denied." (Italics ours.) 

Plaintiff was properly allowed to ofl'er in evidence as admissions of the 
defendant the excerpts above indicated by italics. I t  was also proper for 
the plaintiff to offer from his complaint such portions as serve to explain 
or clarify the specific admissions in the answer, but no more. I t  was 
prejudicial error for the court to allow the plaintiff to offer parts of his 
complaint which were denied in the answer and which had no direct 
explanatory relationship to the specific admissions in the answer. The 
effect of this ruling was to allow the plaintiff to make evidence for him- 
self by the production of self-serving declarations and violated the well- 
established principle of evidence recognized by the uniform decisions of 
this Court. L u p f o n  v. D a y ,  211 K.C. 443, 190 S.E. 722. 

,111 facts alleged in the complaint and controrerted by the answer arc 
fact issues. "The denial in the answer of the fact alleged in the complaint 
puts the controverted fact in issue, and neither is the denial evidence 
against nor the plaintiff's allegation evidence for the truth of the disputed 
fact to be deternlined by the jury." L u p t o n  r .  Uny,  supra;  Jackson 1.. 

Love, 82 N.C. 405. 
This Court has consistently held that  a party may offer in evidence such 

parts of his adversary's  leading as contain admissions of distinct and " .  - 
separate facts relative and pertinent to the inquiry, without being rc- 
quired to introduce the accompanying qualifying or explanatory matter. 
Sears ,  Roebzlclr: (e. Po. P .  B a n b i l ~ g  Co., 191 N.C. 500, 132 S.E. 468. 

-1nd when an  answer contains a categorical admission of a fact alleged, 
the plaintiff may offer such admission in evidence and so much of the 
allegation of his complaint as illustrates or clarifies the fact admitted. 
The same rule holds when there is a qualifying admission in an answer, 
and such portion of the corresponding allegation of the complaint as 
tends to explain the relerancy of the admission may also become compe- 
tent. L e w i s  a. R. R., 132 N.C. 382, 43 S.E. 919; Modl in  a. Insuronc.e 
Co.,151 N.C. 33 ,65S.E.  605. 

However, this rule has not been extended to permit a plaintiff to intro- 
duce as competent evidence his own allegation of a material fact which 
the defendant denies in his answer. 

I n  the case a t  bar, the answer nowhere admits liability. Defendant 
bases her defense upon lack of negligence on her part and asserts that  the 
rontributory negligence of the plaintiff mas a proximate cause of such 
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in jury  as he sustained and prevents his recovery. Therefore, i t  was 
reversible error to receive in evidence, over objection, any part  of the 
complaint except such portions as were necessary lo  explain and clarify 
the specific admissions in the answer. 

On this appeal, i t  is unnecessary to discuss the other exceptions appear- 
ing in the record. 

Fo r  the errors pointed out, the defendant is entitled to a new trial, and 
it is so ordered. 

New trial. 

EL .T. KING, MRS. C. fif. GEORGE, WALTER TUCKER, a m  MRS. R. A. 
WALL r. COT SMITH. 

(Filed 17 September, 3 962. ) 
Cemeteries § 5- 

The right of action for the desecration of the graye of an ancestor rests 
in the next of kin as of the time the tort is committed, ascertained in 
accordance with the statutes of distribution, and therefore, great-grand- 
children whose parents are dead may maintain the action notwithstanding 
that a t  the time the tort was committed there was living a grandchild of 
the ancestor. G.S. 65-15. The construction of "nest of kin" to meal1 "near- 
est of kin" applies to the construction of a will and not to a right of action 
created by law resting upon blood relationship to a deceased person. 

,-\PPEAL by defendant from Rlrdisill, J., J u n e  Term, 1952, SVRRY. 
Affirmed. 

Civil action to recover damages for the wrongful desecration of the 
graves of plaintiffs' ancestors, heard on demurrer. 

Plaintiffs allege that  the bodies of their great-grandfather and great- 
grandmother, Tommy King and wife, were interred in the Tommy King 
graveyard near Pilot Mountain;  that  defendant acquired property adja- 
cent to said graveyard and thereafter, in violation of G.S. 65-15, de- 
stroyed said graves and exposed the remains of their said ancestors by 
leveling off the hill-on which the graveyard was located; that  he then 
gathered up the remains and reinterred them at  another place so that  the 
remains or the graves in which they were interred cannot be identified. 
Other amplifying allegations are contained in the complaint. They fur-  
ther allege that  they are the next of kin of said Tommy King and wife. 

The said decedent left surviving, or there were surviving a t  the time 
the alleged tort was committed, a granddaughter, Mrs. M. J. Snyder, and 
plaintiffs, who are great-grandsons and great-granddaughters. Plain- 
tiffs are not children of Mrs. Snyder but trace their lineage through chil- 
dren of the Kings other than her parents. Mrs. Snyder and plaintiffs 
instituted an action against defendant on the cauqe of action set out in 
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the complaint. Mrs. Snyder died in 1945. Plaintiffs thereupon took a 
voluntary nonsuit i11 the original action and instituted this action within 
twelve months thereafter. 

The defendant, after answering, demurred to the complaint for that  
the plaintiffs are not the real parties in interest and no cause of action 
exists in their favor for said alleged tort for  that  "it appears from the 
complaint and the amendment thereto that  a t  the time of the alleged 
tort and wrong of the defendant Mrs. IN. J. Snyder was the nearest living 
relative and the next of kin of the deceased Tommy King and wife, Mrs. 
Tommy King, and that  any cause of action arising in 1946 for the allegetl 
desecration of the graves of Tommy King and wife was then in favor of 
Mrs. M. J. Snyder, who was then living and who died in 1948." 

The demurrer was overruled and defendant excepted and appealed. 

J o h n  H .  Blalock and Woltz & Barber  for p l a i n f i f  appellees. 
Folger & Folger  for de fendan t  appe l lun f .  

BARRHILL, J. The defendant does not challenge the sufficiency of the 
complaint for  that  i t  does not state facts sufficient to constitute a cause of 
action for the wrongful desecration of the graves of the Kings. That  is, 
he does not assert that  the complaint fails to allege a tort for which re- 
sulting damages may be recovered by the real party in interest. S. v. 
Wi2son, 94 N.C. 1015; 10 A.J. 514, 15  A.J. 841; Anno. 21 A.L.R. 651; 
42 L.R.A. 72111. His  deinurrer is bottomed upon the theory that  a t  tlie 
time the alleged wrongful act was committed plaintiffs mere not then next 
of kin of the Kings and are not now next of kin of Mrs. Snyder;  and that 
therefore they are not now and have never been possessed of any right of 
action founded on the tort alleged in tlie complaint. 

The complaint alleges facts sufficient to constitute a cause of action for 
the wrongful desecration of the graves of the Kings and the demurrer, for 
present purposes, admits the facts alleged. The defendant contend?, 
however, that  this cause of action vested in those who were next of kin a t  
the time the wrongful act was committed. His  position in this respect is 
sound. I f  Mrs. Snyder was a t  that  time the sole next of kin then she and 
she alone acquired the right to maintain an action founded on the alleged 
tort. But  such is not the case. I t  is true she was the nearest of kin, but 
that  does not mean that  she was the sole next of kin. 

I f  the graves of the ancestors of plaintiffs were desecrated as alleged, 
then the cause of action created thereby vested in  the next of kin of the 
Kings who were then living, but, in ascertaining who are the next of kin, 
i t  must be determined : first, who were the nearest of kin in equal degree; 
second, were there others who, if living, would be kin in equal degree; 
and third, did those who, if living, would be kin in equal degree, leave 
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children or other lineal descendants surviving a t  the time the right 
accrued. If i t  appears that  there were others who, if living, would be kin 
in equal degree and that  they left children surviving, then such children 
are deemed next of kin by reprcsentation and are T-ested with the same 
right which would h a r e  accrued to the parent had he or she been living 
a t  the time the right accrued. I N  re Estnte  of PointJc.rter, 221 N.C. 246, 
20 S.E. 2d 49, 140 A.L.R. 1135; I n  re Estate  of Nizzel le ,  213 N.C. 367, 
196 S.E. 364. 

I t  follows that  the plaintiffs are now. and were at the time the alleged 
wrong was committed, next of kin of the Kings for the purpose of deter- 
mining who are the real parties in interest entitled to maintain this 
action. 

I t  is true that  when the right sonpht to be enforced is created by will, 
\ve ordinarily construe "nrxt of kin" to mean '(nearest of kin." Wil l iams  
1 % .  Johnson,  228 N.C. $32, 47 S.E. 2d 24. But  whm,  as here, the right 
of action is created by law and rest> upoil blood relationship to a deceased 
person, those who may assert the right are those who would take under 
the statutes of distribution, and they are to be asceltained as of the date 
the cause of action arose. We need not now discus,s the underlying rea- 
sons for the distinction. I t  is sliflicient to say that  it does exist and that, 
therefore, former decisionq of this C'ourt construing the meaning of "next 
of kin" in  cases arising out of contests over bequmts in wills have no 
application here. 

The judgment overruling the tirmurrer is 
,\ffirmed. 

P A r L  S. MEEKER AKD WIFE, 1X)N.i NEEKER, v. THELMA R. WHEELER. 

(Filed 17 September, 1952.) 
1. Ejectment 5 15-- 

Where, in an action to recover possession of real property and damages 
for trespass thereon, defendant denies plaintiff's title and defendant's tres- 
pass, nothing else appearing, plaintiff has the burden of proving title in 
himself and trespass by defendant, and tnnst rely upon the strength of his 
own title which he may establish by any of the various methods specified 
in Afohlelj v. Grinqi, 104 N.C. 112. 

2. Ejectment 5 17- 
Where plaintiffs seek to establish title by showing a common source of 

title and a better title from siich common source under trustee's deed pur- 
suant to foreclosure of a deed of trust executed hy the common source. 
held plaintiffs' failure to offer in evidence the deed of trust or some record 
of it leaves a hiatus in the chain of title notwithstanding the recital in the 
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trustee's deed that it was given pursuant to foreclosure of the recorded 
deed of trust, and nonsuit is properly entered. 

3. Mortgages 9 321- 
Presumption of regularits in foreclosure of a deed of trust does not 

arise until the deed of trust or some record thereof is offered in evidence, 
and mere recital in the trustee's deed that it was given pursuant to fore- 
closure of a registered deed of trust is insufficient for this purpose. 

-\PPEAL by defendant from C&p, Special Judge, a t  N a y  "A" Civil 
1952 Term, of BUXCOMBE. 

Civil action for the recoyery of real and personal property-the real 
property phase being tried as a common law action in ejectment. 

Plaintiffs allege in their complaint that  they purchased from Robertson 
Wall, Trustee, all the land and premises together with the personal prop- 
erty described in a certain deed that  has been duly recorded in office of 
register of deeds of Buncombe County, North Carolina, in deed book 710 
a t  page 341, to  which reference is made, and a copy of same is attached 
and marked Exhibit A ;  that since the purchase of said property by plain- 
tiffs from the trustee they have demanded possession thereof from defend- 
ant, but she has refused to surrender possession; and that  they are the 
owners and entitled to the possession thereof. 

"Exhibit ,4" designated "Appendix A" purports to be a deed from 
Robertson Wall, Trustee, party of the first party, and Pau l  S. Meeker 
and wife, Edna  Meeker, parties of the second part, registered in Book 710 
a t  page 341, as aforesaid. S l id  among the recitals therein is the follow- 
ing:  "That whereas, on the 26th day of May, 1949, S tuar t  H. Elmer and 
wife, Marie C. Elmer, and Lewis A. Wheeler and wife, Thelma R. 
Wheeler, executed and delivered to Robertson Wall, Trustee a certain 
deed of trust which is recorded in the office of the register of deeds for 
Buncombe County, Nor th  Carolina, in Book of Mortgages and Deeds of 
Trust  No. 460 a t  page 205." 

Defendant, answering, denies the allegations set forth in the complaint. 
And for further defense, counterclaim, and cross action, defendant avers, 
among other things : "1. That  under date of May 26, 1949, the defendant, 
jointly with her husband Lewis A. Wheeler, who is now deceased, and 
Stuar t  H. Elmer and his wife, Marie C. Elmer, purchased and received 
deed from the plaintiffs, Pau l  S. Meeker and wife Edna  S. Meeker, to the 
following described property . . . said deed being recorded in Register 
of Deeds office for Buncombe County, North Carolina, in deed book 676 
a t  page 192, and . . . by this reference is hereby . . . made a part  of 
this paragraph. 

"2. That. by survivorship and the will of Lewis 3. Wheeler, the defend- 
ant acquired all the right, title and interest of Lewis A. Wheeler in the 
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hereinbefore described property subsequent to the above stated date of 
purchase of same from the plaintiffs, and by Bill of Sale dated the 2nd 
day of August, 1950, the defendant acquired all the right, title and inter- 
est of Stuart H. Elmer and his wife, Marie C. Elmer, and the personal 
property described in the hereinbefore referred to deed." 

Upon the trial in Superior Court plaintiffs offered in evidence, among 
other things: (1)  The original deed from Robertson Wall, Trustee, as 
referred to in, and made a part of, the c.omplaint, as duly registered. 

(2)  Paragraphs 1 and 2 of defendant's further answer, counterclaiirl 
and cross action hereinabove set forth. 

( 3 )  Evidence tending to show that plaintiffs made demand upon de- 
fendant for possession of the property described in tlie complaint, and 
that she refused to surrender such possession. 

Defendant offered no evidence. 
Motions of defendant for judgment as of nonsuit aptly made were ovt1r- 

ruled. She excepted. 
Defendant then took voluntary nonsuit as to hLer counterclainl, and 

moved for peremptory instruction in her favor on tlie issue submitted. 
Motion overruled. Exception. 

The court submitted the case to the jury on this issue: ('Are the plain- 
tiffs the owners of and entitled to the possession of the real property and 
personal property as referred to and described in the complaint 2" 

Thereupon the court gave peremptory instruction that if the jury be- 
lieve "What all the evidence in this case tends to r,how, you will answer 
this issue that is being submitted to you 'Yes.' " Defendant excepted. 

The jury, for its verdict, answered the issue "Yes." And from judg- 
ment signed in accordance with the verdict, defendant excepted and 
appeals to Supreme Court, and assigns error. 

Cnr l  Mr. Greene f o ~  plaint i f f ,  appellees. 
S a n f o r d  W .  B r o w n  and W i l l i a m  IT. B u r r o w  for de fendan t ,  appel lant .  

WINBORNE:, J. Defendant assigns as error, and properly so, (1) the 
denial of her motions, aptly made, for judgment as of nonsuit, (2)  the 
refusal of her request for peremptory instruction in her favor on the issue 
submitted to the jury, and (3)  the giving of peremptory instruction in 
favor of plaintiffs. These are all based upon the theory that plaintiffs 
have failed to make out pr ima  facie case of title to the land sought to be 
recovered. 

When in an action for the recovery of land, and for trespass thereon, 
defendant denies plaintiff's title and defendant's trespass, nothing else 
appearing, issues of fact arise both as to title of plaintiff and as to tres- 
pass by defendant,-the burden of proof as to each being on plaintiff. 
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Mortgage Corp. v. Barco, 218 N.C. 154,lO S.E. 2d 642 ; Smi th  v. Benson, 
227 N.C. 56, 40 S.E. 2d 451. 

I n  such action plaintiff must rely upon the strength of his own title. 
This requirement may be met by various methods which are specifically 
set forth in Mobley v. Grifin, 104 N.C. 112, 10 S.E. 142, and applied in 
numerous cases,-some of the late ones being Locklear v. Oxendine, 233 
N.C. 710, 65 S.E. 2d 673; McDonald v. McCrummen, 235 N.C. 550, 
70 S.E. 2d 703. 

I n  the Mobley case it is said that "the plaintiff may safely rest his case 
upon showing such facts and such evidences of title as would establish his 
right to recover, if no other testimony were offered. This prima facie 
showing of title may be made by either of several methods." 

The 6th rule is pertinent to case in hand, that is, that plaintiffs may 
connect the defendant with a common source of title, and show in them- 
selves a better title from that source. See cases there cited, and of later 
cases see Steu)art v. Cary, 220 N.C. 214, 17 S.E. 2d 29. 

I t  is apparent that plaintiffs here have undertaken to bring the present 
case within this rule. They offer in evidence admission by defendant that 
she and others obtained deed from plaintiffs, and then they offer a deed 
to themselves from a trustee, purporting to act under power of sale con- 
tained in a deed of trust, which they say was given by defendant and 
others to secure indebtedness to plaintiffs for balance of purchase of the 
land. But neither the deed of trust nor any record of it is offered in 
evidence. This creates a break in their chain of title. 

While there is a presumption of law in favor of the regularity in the 
exercise of the power of sale in a mortgage or deed of trust, Edwards v. 
Hair, 215 N.C. 662, 2 S.E. 2d 859, and cases cited, there must first be 
evidence of a deed of trust in which power of sale is given. Mere recital 
in the trustee's deed purporting to be pursuant to sale under power of 
sale given in a recorded deed of trust, does not span the hiatus in the chain 
of title created by failure to offer in evidence the registered deed of trust 
or a record of it. 

Manifestly this action has been prosecuted under misapprehension of 
applicable principles of law. I f  proof be available plaintiffs may yet 
make out a case of prima facie title in a new action. See last paragraph 
in McDonald v. McCrummen, supra. 

But on this record, motions for nonsuit should have been allowed. 
Hence the judgment below is 

Reversed. 
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J. I?. SMITH v. J. PRITCHARD BARSES asu GA'rLINBURG REAL 
ESTATE COJIPA?\'T. 

(Filed li September, 19.72.) 

1. Brokers 5 l+Alleged agreement of defendant broker t o  split comnris- 
sion with plaintiff held void for  want of consideration. 

Allegations to the eft'ect that  plaintiff was given tlle right by the o n l ~ r l b  
to sell their property, and that defendant broker agreed to pay 1)laintift' 
one-half the commission if defendant procured a purchaser, n it11 eridencr 
that plaintiff was given esclusive right to sell the property for 0111s fort? - 
eight honrs and that  defendant procured a pnrchaser after the expiration 
of that period when the property was listed with real estate brokers gel)- 
erally, 1s 11eld insufficient to sustain recovery by plaintifi, and nonsuit \ Y : I ~  

correctly entered, since there was no cwnsideration for defend:l~~t's ngrtw- 
went to split the commission upon the facts alleged. Evit1enc.e to tllc efft.c.t 
that plaintiff and defendant agreed to pool their efforts iind split the ~0111- 
mission regardless of which one procured the purchaser does not a l t r r  thih 
result, when such evidence is not based ulwn allegation. 

2. Contracts 5 5- 

Where the sole consideration for a contract is the ulutl~al ~troruisr~ of 
the parties, it is necessary that sw11 promise be binding on both, and where 
it is binding only on one it  cannot constitute a sufficient consitlerntion for 
the promise of the other. 

3. Pleadings § 24c- 

Proof \ ~ i t h o u t  allegation is as  unavailing as  n1leg:ition without proof. 

,\PPEAI, by plaintiff f rom d r m s t ~ ~ ~ n y ,  .I., M a y  Term,  1952, of HAT- 
WOOD. 

T h i s  is  a n  action to recover f r o m  the  defendants the  sum of $1,375, or  
one-half the commission paid to  them for selling t'le Skyland Cottages 
located i n  IIaywood County. 

T h e  plaintiff alleges t h a t  dur ing  September, 1951, he  conferred with 
the owners of the  Skyland Cottages aiid was en~ploycd  to aid them i n  the 
sale of their  property, and  f o r  his services he was to  receive a commission 
of fi\,e per  cent of the  sale price of the p roper ty ;  t h a t  thereafter  the  
defendant, J. Pr i tchard  Barnes, came to see h im and  conferred with h im 
i n  regard t o  the  sale of the  property, 1.epresenting hiinself as  being Presi-  
dent  of the  Gatl inburg Rea l  Es ta te  Coinpany;  t h a t  "it was agreed between 
the  plaintiff and the defendant, J .  Pr i t chard  Barnes, t h a t  the  said J. 
P r i t c h a r d  Barnes and  the  Gatl inburg Heal Es ta te  C'ompany, the defend- 
an t s  herein, should have the  r igh t  to  offer said 8kyla.id Cottages . . . f o r  
sale, and tha t  if said sale could be made, the plaintiff was to  have one-half 
of the  commissions t h a t  might  be received f o r  the sale of said property." 

T h e  s u m  and substance of the plaintifT7s evidence i n  the  t r i a l  below was 
as  follow9 : T h c  owners, i n  Sep te~nher ,  1051, gave the  plaintiff a wri t ten 
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agreement, good for forty-eight hours, authorizing him to sell the property 
known as the Skyland Cottages for $55,000, and agreeing to pay him a 
commission of five per cent for making such sale; that a t  the time the 
agreement was procured the plaintiff thought his brother, who lived in 
Gatlinburg, Tennessee, would be interested in buying the property. H e  
immediately contacted his brother who informed him he was not inter- 
ested in the property but suggested that he send a Mr. Barnes, a real 
estate agent in  Gatlinburg, to see him. The plaintiff is not a licensed real 
estate agent but is cashier of the First  State Bank of Hazelwood. Mr. 
Barnes called on the plaintiff at  his office in the bank, on 24 September, 
1951. The plaintiff testified that on that occasion Mr. Barnes "asked me 
how would I split the commissions with him since he had the purchaser 
and I immediately replied 50-50; Mr. Barnes and I agreed there on that 
occasion to a division of the commissions if he located a purchaser." 
Counsel then said, "State whether or not you had the same sort of agrer- 
ment with him if you located the purchaser?" Plaintiff replied, "Yes sir." 

After the plaintiff and the defendant Barnes finished their conference 
in the plaintiff's office on the above date, i t  was disclosed that the pros- 
pective purchaser, a Mr. Eastes, had accompanied Mr. Barnes to Hazel- 
wood to inspect the property in question. The three of them inspected 
the property that same day and Mr. Eastes took a thirty day option from 
the owners and made a deposit of $100. When this option was given by 
the owners of the property, the forty-eight hour agreement with the plain- 
tiff had expired and the property was listed for sale with all the real 
estate concerns in the vicinity and with some in Asheville. Exclusive of 
the plaintiff's services, in connection with procuring the thirty day option 
to Mr. Eastes, he only offered the property to his brother and to one other 
person. After the failure of Mr. Eastes to exercise his option, the plain- 
tiff nerer conimuilicated with the defendant Barnes until about the 
middle of December at  which time he made inquiry by telephone about 
the prospect for a sale. Mr. Barnes informed him that the property had 
been sold to Mr. A. B. Walker and that the transaction would be closed 
on the following Xonday. Mr. Walkw purchased the property for 
$55.000, and the owners thereof paid the defendants a five per cent coni- 
mission on the sale in  the sum of $2,750. 

The defendants contended the agreement between the plaintiff and 
Mr. Barnes to split the commissionfor the sale of the property applied 
only in the event the property was sold to Mr. Eastes, and denied that t h ~  
plaintiff was entitled to any portion of the commission on the sale to 
Mr. Walker. Whereupon, the plaintiff instituted this action and attached 
one-half of the proceeds paid to the defendants. At the close of plaintiff's 
evidence, the defendants moved for judgment as of nonsuit. The motion 
was allowed and plaintiff appeals and assigns error. 
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14'. R. Francis and M. G. S t a m e y  for p l a i n t i f ,  appellant. 
X i l l a r ,  Medford &? Millar  and W y n n  d2 W y n n  for defendants, appellees. 

DENXI-, J .  The plaintiff insists that  if his eri'dence is considered in 
the light most favorable to him, as it should be on a motion for judgment 
as of nonsuit, such evidence is sufficient to warrant  its submission to a 
jury. C'hambers v. ,41len, 233 N.C. 195, 63 S.E. 2d 212; Carson v. Dog- 
g e t f ,  231 N.C. 629, 58 S.E. 2d 609; Il'homas v. dlotor Lines, 230 N.C. 
122, 52 S.E. 2d 377; B u n d y  v. P01(*ell, 229 N.C. 707, 51 S.E. 2d 307. 

We cannot concur in this view in light of the pleadings and the evi- 
dence disclosed by the record. 

There is no allegation in the cornplaint to indicate, or from which i t  
may be inferred, that  the parties entered into a mutual agreement to pool 
their efforts to sell the property and to split the commission, regardless 
of which one procured the purchaser. The  contract, as alleged, purports 
to bind the defendants only in this respect. Therefore, there is no mu- 
tuality of agreement or other consideration alleged, sufficient in law, to 
support the contract as set out in the complaint. Where there is no con- 
sideration for a contract, except the mutual promises of the parties, such 
promises must be binding on both parties. I n  s w h  agreements, only a 
binding promise is sufficient consideration for a promise of the other 
party. 12 Am. Jur. ,  Contracts, section 13, page 509, et seq. R a n k i n  I $ .  

Mitchem,  141 N.C. 277, 53 S.E. 854; Croom c. Lumber  Co., 182 N.C. 
217, 108 S.E. 735; I-iirhy v. R d .  of Education,  230 N.C. 619, 55 S.E. 2d 
322. See also Well ington,  Sears  d2 Co. 1%. Dize Awning  d2 T e n t  Co., 196 
X.C. 748, 147 S.E. 13. 

The  plaintiff contends, however, that  when he gare  the defendants per- 
mission to sell the property, he surrendered a right sufficient to constitute 
a consideration for the agreement which they entered into. The  conten- 
tion is without merit. H e  had no exclusive right to sell the property a t  
the time Mr. Barnes contacted him. I n  fact, it  \ v ~ x ~ l d  seem a t  that  par- 
ticular time he had no agreement a t  all with the owners with respect to 
the sale of the property. His  forty-eight hour agreement, whaterer it 
was, had expired and the l~roper ty  was listed generally with the real 
estate brokers in Haywood County and with some in Asherille. Conse- 
quently, his right to recorer must stand or fall upon the terms of his 
agreement with the defendants. 

I t  is true that  in the tr ial  below the plaintiff undertook to prove the 
existence of a contract based upon the mutual proinises of the respective 
parties, but proof without allegation is as unavailing as allegation without 
proof. Bowen t i .  Dnrden,  233 N.C. 443, 64 S.E,. 2d 285; Maddox v. 
Brown,  232 N.C. 542, 61 S.E. 2d 613 ; Ingold 1%. Ass~trance Co., 230 N.C. 
142. 52 S.E. 2d 366, 8 .\.I,.R. 2d 1439. 
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N o  error has been made to appear in the ruling of the court below, and 
the judgment is 

Affirmed. 

C. S. LAMB v. ABNER N. STAPLES, JENNIE STAPLES, ALVIK K. 
STAPLES AND BETTY STAPLES. 

(Filed 17 September, 19.52.) 

1. Vendor and Purchaser 9 25a- 
Where plaintiff' purchaser alleges an agreement by defendant to convey 

to plaintiff a t  n stipulated price a certain tract of timber subject to a 
registered Federal tax lien, with further provision that plaintiff' should 
procure the approval of the Collector of Iuternal Revenue to such sale 
within thirty days from the date of the execution of the contract, held,  
upon failure of plaintiff to offer evidence that he obtained approval of the 
Collector of Internal Revenue within the period stipulated, nonsuit W : I ~  

properly entered, nor would evidence of waiver of the thirty day limitation 
alter this result in the absence of allegation of waiver. 

2. Waiver 9 4- 

As a general rule, when waiver is not pleilded evidence of waiver is 
inadmissible. 

3. Pleadings 9 24- 
Proof without allegation is as ineffective as allegation without proof. 

4. Evidence § 24- 

The exclusion of evidence not predicated upon allegation rannot consti- 
tute prejudicial error. 

~ ~ P P E A L  by plaintiff from Burgii~yn, h'pecial Judge, May Term, 1932. 
PASQUOTANK. 

Civil action to recover for alleged breach of contract. The pertinent 
facts are stated in the opinion. 

From judgment as of nonsuit entered on motion of the defendants a t  
the close of the plaintiff's evidence, the plaintiff appeals, assigning errors. 

Howard W .  Dobbins und J .  W .  Jenn~t te  for plaintiff, appellant. 
J .  Henry LeRoy for defendants, appellecx 

JOHNSON, J. This appeal challenges the action of the lower court in 
(1 )  allowing the motion for nonsuit a t  the close of the plaintiff's evidence, 
and ( 2 )  excluding testimony proffered by the plaintiff. 

1. The Question of Nonsuit.-The contract declared on binds the de- 
fendants to sell and the plaintiff to purchase certain timber on a 1200- 
acre tract of land in Camden County, Korth Carolina, for the sum of 
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$45,000, payable $10,000 cash on delivery of deed. \\it11 the balance of 
$35,000 to be evidenced by note secured by purchase iiioiiey deed of trust, 
due 18 montlis after date, with further provision that  the plaintiff, or his 
assigns, may begin cutting the tiniber immediately after delivery of deed 
and continue cutting upoil condition that $20 per thousand feet, log 
measure, he paid on tlie note each month for the tiniber "n~illed or 
removed." 

The land on which the timber \\;I< situate wa. snhjcct to a regiatercd 
Federal tax lien in amount of $102,301.76, levied and assessed against 
tlie defendants .\bnc,r S. Staples a i d  wife Jennie Staples. 

The parties understood that in order to consunin~ate the sale it was 
necessary to obtain approval of and release from the C'ollector of In t r~rnal  
Revenue. As to this, the contract contains in substance these controlling 
stipulations : (1)  That  "pe~mission and approval ' of the sale by the 
Collector of Internal  Rt.7 enuc "is hereby made a condition precedent to 
the validity and effect of this agreement," and ( 2 )  that  purchaser (the 
plaintiff) qliall have thir ty days from the date of tlie execution of the 
contract "in which to obtain the pernliwion and approval of the said 
C'ollector of Internal  Rerenue." 

Thus, by the express t c r i n ~  of thc contract the 1)nrden of obtaining 
approval of tlie Collector of Iiiternal Revenue was placed on the plaintiff, 
and he was giren only thir ty days in which to obt,ain w c h  "permission 
and approval." 

I t  is alleged in the complaint in substance that ( 1) the plaintiff, after 
so contracting to purchase the timber from the defendants, entered into 
another contract with one L. E. Collins to sell him the timber on a 295- 
acre portion of the 1200-act tract for $55,000; ( 2 )  that  the defendants, 
after learning of the plaintiff's proposed sale of thl3 295-acre portion to 
I,. E. Collins, contacted Colliiis and conspired n i t h  him to avoid the con- 
tract with plaintiff' and proposed to sell the 205-acre portion to Collins 
direct for $50,000; and ( 3 )  that aq a result of these dealings, and not- 
withstanding the Commissioner of Internal  Revenue agreed to release 
and did release the lands and timber from the tax lien for the payment of 
$45,000, the defenclant~ refuied to deal further with the plaintiff, and 
refused "to coiivey to the  lai in tiff the lands (timlwr) described in the 
agrcoment under the terms thereof, thereby breachiiig the contract which 
they had with the plaintiff," to his damage in the slim of $100,000. 

The record discloses fatal  1-ariances between the plaintiff's allegations 
and the proofs offered below. I t  nowl~ere appears in the evidence that  
the C'ollector of Internal R ~ T  enue erer  approved tlw contract, and such 
approval was made a condition precedent to perfomancr .  This was a 
valid condition. Federrrl Rcscr r e  B a n k  v. JTeuse -lll:r/. C'o., 213 N.C. 489, 
196 S.E. 848; Tnslrrnncc C'o. 1..  Jlorchtwd.  209 S . C ' .  174. 383 S.E. 606; 



K. C.] FALL TERM,  1952. 1 E l  

J e n k i n s  v. 31yers, 209 K.C. 312. 183 S.E. 529; 12 Am. Jur . ,  Contracts. 
Sections 296 and 328; 17 C.J.S., Contracts, Sec. 338. Sce also C#olrlt~ton 
r .  S e w k i r k ,  233 N.C. 428, 431, 64 S.E. 2d 424, 426 and 427. 

On the contrary, it  affirmatively appears in the cvidenre that  the 
Collector of Internal  Revenue expressly refused to approvt7 the contract. 
H e  objected particularly to the stipulation which would permit the de- 
ferred balance of $35,000 to be paid as and when the tinil~er was cut. I Ie  
demanded full payment of the $45,000 before executing the release. This 
sum was not forthcoming. Besides, the release later executed by the 
Collector of Internal  Revenue, relied on by the plaintiff, appears to h a w  
been executed after the expiration of the 30-dag all&ed therefor 
by the terms of the contract. Here, the plaintiff urges that the evidence 
is sufficient to sustain the inference that the defendants n-aived the pro- 
visions of this 30-day limitation. As to this, it  is enougll to say thrre is 
no allegation of waiver, and the general rule is that  when waiver is not 
pleaded, eridence is inadmissible to prove it. 56 Am. Jur. ,  Waiver, See. 
18. "Proof without allegation is as ineffective as allegation without 
proof." N c K e e  v. Lineberger, 69 N.C. 217, 239. See also TT'hichnrrl 7.. 

L i p e ,  221 N.C. 53, 19 S.E. 2d 1 4 ;  Wilson  v. C h n ~ l d l e v ,  285  N.C. 373, 70 
S.E. 2d 179. 

I t  follows, then, that the jndgment of nonsuit mas properly entrred. 
2. Ti le  Eaclusiote o f  Eritlenr~.-Here the excer~tion relates to a line of 

proffered testimony givrn in the absence of the jury by one of the plain- 
tiff's attorneys. The witness related in detail his various efforts to effect 
a release of the Federal tax lirn. The excluded testimony contains a sum- 
mary of rarious telephone conversations between the ~v i tn rw  and defend- 
ants' attorney tending, as plaintiff contends, to show (1)  that the defend- 
ant< waived the provisions of the contract requiring that the approval of 
the Collector of Internal  Revenuc should be obtained within thirty days, 
and (2 )  that the defendants agreed to modify the contrart in other par- 
ticulars. 

This line of proffered testimony is wholly unsupported by the pleadings. 
The complaint declares on the contract as written. There is no allega- 
tion of modification or waiver. Therefore the testimony proffered in 
respect thereto was not relevant in any aspect of the caqe. T17ilson I.. 

Chandler, s u p m .  Accordingly, i t  is unnecessary for us to discuss thc 
defendants1 contention, urged with force, that  no sufficient ground was 
laid for the reception in evidence of these alleged extra-judicial statenients 
of the defendants' attorney. (Conzmcrciczl S o l i w f s  v. Johttson, 235 S . C .  
237, 241, 69 S.E. 2d 716, 719.) 

The rest of the excluded testimo~iy was without probative force a s  tend- 
ing to o how that  the Collector of Internal  Revenue approved the contract, 
as was required by its termq, and thiq was the rrncial iswe in  the case. 
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Hence, prejudicial error may not be predicated upon the exclusion of 
the proffered testimony. 

F o r  the reasons given, the judgment below is 
Affirmed. 

L. A. MUSE AED G U S  MUSE r. ELVA MUSE, GLADYS MUSE HALL. arn 
JOHN MUSE. 

(Filed 17 September, 19.52. ) 

1. Appeal and Error 5 39c- 
Where it appears from the entire record that plaintiffs failed to oKrr 

competent evidence sufficient to make out their cause of action, the court's 
instruction to the jury to answer the issue in favor of defendants may not 
be held for error and the rulings of the court in the progress of the trial 
cannot be held prejudicial on plaintiffs' appeal. 

2. Limitation of Actions 5 5 b -  

Where it is established that the person under whom plaintiffs claim was 
mentally competent and had knowledge for more than three years prior to 
her death of the facts constituting the basis of the cause of action to set 
aside a deed to the property for fraud and undue influence, plaintiffs' c1;liin 
is barred. G.S. 1-52 (9 ) .  

3. Limitation of Actions 5 16- 
The burden is upon plaintiffs to show that their action was brought 

within the time allowed by law. 

4. Deeds 5 & 

The time of the execution of a deed of gift and not its date is deteru1in;t- 
tive of whether it was registered within two gears. G.S. 47-26. 

APPEAL by plaintiffs from Bobbit t ,  J . ,  February Term, 1952, of Buy- 
COMBE. x~ error. 

This was a suit to set aside three deeds executed by I(. M. Muse and 
his wife, M. ,I. Muse, to the defendants. The plaintiffs are two of the 
children and heirs of the grantors who are now deceased. The grounds 
of attack were want of sufficient mental capacity of the grantors to exe- 
cute the deeds, and also on the ground that the deeds were procured by 
undue influence on the part  of the defendants. 

The case was first heard before Judge Rudisill and a jury a t  June  
Term, 1951, of Buncombe Superior Court. The jury a t  that  t r ial  for 
their verdict found on the first two issues that  the grantors had mental 
capacity, and on the third issue found the deeds were procured by undue 
influence. Judge Rudisill in his discretion set aside the verdict on the 
third issue and granted a new tr ial  on that issue. 
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At  February Term, 1952, the case came 011 to be heard before Judge 
Bobbitt and a jury on the issue of fraud and undue influence, and also on 
a n  issue submitted as to whether plaintiffs' cause of action was barred 
by the three-years' statute of limitations. 

After hearing the evidence the court was of opinion that  there was no 
competent evidence to support the plaintiffs' allegations of fraud and 
undue influence on the part of defendants (who were children of the 
grantors) in procuring the deeds, and directed the jury to answer that  
issue "No." The court was also of opinion that since K. M. Muse died 
in 1941 and title passed by survivorship to his wife, M. A. Muse, if fraud 
and undue influence had been practiced, she had knowledge of all the 
facts, and that  whatever cause of action she may hare  had a t  the time of 
her death in 1949 was barred by the three-years' statute of limitations, 
and the court instructed the jury to answer that  issue in favor of defend- 
ants. 

On the verdict returned a t  J u n e  Term, 1951, on the first two issues, 
and the verdict a t  February Term, 1952, judgment was rendered in favor 
of defendants. The plaintiffs excepted and appealed. 

('ecil C'. Jackson  for plaintif fs,  nppel lanfs .  
D o n  C'. 170zing for defendnnts ,  rrppellees. 

DEVIX, C. J. The plaintiffs appealed a t  once from the order of Judge 
Rudisill setting aside the rerdict on the third issue a t  J u n e  Term, 1951, 
allowing the verdict to stand as to the first two issues, and granting a 
partial new trial on the issue of undue influence. This was heard a t  
Fall  Term, 1951, and the appeal dismissrd, this Court holding that these 
were matters within the discretion of the presiding judge. X u s e  z.. Xzise ,  
234 N.C. 205, 66 S.E. 2d 689. 

The plaintiffs now bring forward their exceptions noted in the first 
trial to the charge of Judge Rudisill on the first two issues. However, 
upon examination of the portions of the charge excepted to we discover 
no substantial error, and hence the verdict of the jury must be taken to 
hare  established the fact that the grantors in the deeds had sufficient 
mental capacity to execute the deeds in question. 

On the trial before Judge Bobbitt a t  February Term, 1952, the plaiu- 
tiffs noted numerous exceptions to the rulings of the court in the admis- 
sion of evidence, and to his action in giving the jury peremptory instruc- 
tions to answer the third and fourth issues in favor of the defendants. 
While some of the rulings of the court standing alone would not be ap- 
proved, an examination of the entire record leaves us with the conviction 
that  Judge Bobbitt was right in holding that  there was no competent evi- 
dence to support the allegations of fraud and undue influence on the part  
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of the defendants, and that  his instruction to the jury to that  effect may 
not be held for error. In re  Craven's  W i l l ,  169 N.C. 561 (569), 86 S.E. 
587; In  r e  W i l l  of T u r n a g e ,  208 N.C. 130, 179 S.E. 332 ; Lee  v. L e d b e t t ~ r .  
229 N.C. 330,49 S.E. 2d 634; In r e  Will o f  K e m p ,  1!34 N.C. 495, 67 S.E.  
2d 672. Likewise, on all the evidence we think the court correctly held, 
and so instructed the jury, that  whatever cause of action M. A. Muse may 
have had was barred by the three-years' statute of limitations. Title, if 
any, vested in her in 1941. She was found to be mentally competent at 
that  time, and she had knowledge of the facts now asserted by the plain- 
tiffs. She died in 1949. G.S. 1-52 ( 9 )  ; Pencock c. I?ames, 142 X.C. 215. 
55 S.E. 99 ; Blrrnkenship v .  Eng l i sh ,  222 X.C. 91, 21 S.E. 2d 891 ; Vail 1.. 

V a i l ,  233 K.C. 109 (116), 63 S.E. 2d 202. The burden was on the plain- 
tiffs to show this action was brought within the time allowed by law. 

Plaintiffs contend that  the deeds to the defendants being deeds of gift 
became void under G.S. 47-26 for failure to hare  them registered within 
two years from "the making thereof." Bu t  this po,dtion is untenable a- 
the evidence shows the deeds were signed and acknowledged 22 April,  
1940, and registered 4 April, 1941. Though appar(2ntly bearing date in 
1937, the time of '(making" the deed, as the word is used in the statute, 
means date of execution. "The execution of a deed is not complete until 
the instrument is signed, sealed and delivered." T w l i n g t o n  r .  S e i g h b o r s ,  
922 N.C. 694, 24 S.E. 2d 648. 

Without undertaking to discuss seriafitrt all the exceptions noted by 
plaintiffs, we reach the conclusion that  upon the whole case as shown by 
the record no substantial error has been made to apptlar and that  the result 
reached below should not be disturbed. 

N o  error. 

.JACKSON I,. LANGLEY AND WIFE, SARAH LANGLEY r .  GEORGE W. 
LANGLEY AXD WIFE, RT'TH LASGLET. 

(Filed 17 September, 19.;2. ) 
1 .  Partition 3 4g (2)- 

While the clerk, upon hearing of exceptions to the report of the conl- 
missioners for actual partition, may recommit for correction or further 
consideration. or vacate the report and direct a reappraisal, or vacate the 
report, discharge the commissioners and appoint new commissioners to 
make partition, the clerk is without nnthoritg to alter the report either by 
changing the division lines or by enlarging or decrer~sing the owelty cknrge 
assessed by the commissioners. 

2. Partition 8 4g (3)- 
Upon appeal to the Superior Court from the disposition made by the clerk 

upon esceptions to the commissioners' report for actual partition, the judge 
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has jurisdiction to review the report in the light of the esceptions filed, 
hear evidence, and render such judgment, within the limits provided by 
law, as he deems proper under all the circumstances nlwcle to appear to hinl. 

3. Courts § 4 0  
When a civil action or special proceeding instituted before tlie clerk is 

for any ground sent to the Superior Court, the judge h:ls authority to con- 
sider and determine tlie matter as if originally before hin~. G.S. 1-276. 

4. Appeal and Error 3 1- 
The Supreme Court is limited to a re~iew of alleged error of law upon 

appeal. 

,IFPEAL by defendants fro111 F r i r z ~ l l e ,  J., February Tr~rm, 1952, NASH. 
ilffirmed. 

Petition for partition. 
Plaintiff Jackson L. Langley and defendant George W. Langley, as 

tenants i n  common, own a small tract of land on which are located two 
dwellings. On petition of plaintiffs, commissioners were appointed to 
make actual partition of the land. The commissioners filed their report 
in which they assessed a n  owelty charge of $50 against tlie share allotted 
to plaintiffs. Defendants exreptrd to the report. The sole basis of their 
exceptions is that  there is an inequality in the partition n ~ a d e  by the com- 
missioners for the reason the share allotted to plaintiff3 is somewhat 
larger in area and is located a t  the intrrsection of two roads while their 
share fronts on only one highway. 

Upon hearing on the exceptions filed, the clerk found that  the division 
as made by the commissioners "is just and fa i r  but that the owelty charge 
made . . . should be increased from $50.00 to $100.00 in order to make 
equality of division." Defendants excepted and appealed. 

When the cause came on for hearing in the court below, the tr ial  judge 
affirmed the report of the commissioners as filed, expressly fixing the 
owelty charge a t  $50 as contained in said report. Ilefendants excepted 
and appealed. 

P. L. Arr ing ton  for plninfif f  opppller. 
.7ohn X. K i n g  for de fendnn t  appellant. 

BARKHILL, J. While, in a partition proceeding, upon exceptions filed 
to the report of the commissioners, the clerk may (1 ) recommit the report 
for correction or further consideration, or ( 2 )  vacate the report and 
direct a reappraisal by the same commissioners, or (3)  racate the report, 
discharge the commissioners, and appoint new commissioners to view the 
premises and make partition thereof, he is without authority to alter the 
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report filed either by changing the division lines or by enlarging or de- 
creasing the owelty charge assessed by the commissioners. 

When the cause came before the judge on appeal, he was not limited 
to a review of the action of the clerk. H e  was vested with jurisdiction 
to review the report i n  the light of the exceptions filed, hear evidence as 
to the alleged inequality of division, and render such judgment, within the 
limits provided by law, as he deemed proper under all the circumstances 
made to appear to him. Taylor z.. Carrow, 156 N.C. 6, 72 S.E. 76; 
Skinner  v. Cartel., 108 N.C. 106; H y m a n  u. Edwards, 217 N.C. 349, 
7 S.E. 2d 700; McDaniel I * .  Leggett, 224 N.C. 806, 32 S.E. 2d 602. 

When a civil action or special proceeding instituted before the clerk is 
<L  for any ground whatever sent to the superior court before the judge," he 
has the authority to consider and determine the matter as if originally 
before him. G.S. 1-276 ; Plemmons v. Cutshall, 230 N.C. 595, 55 S.E. 2d 
74;  Woody v. Barnett ,  235 N.C. 73. 

On  appeal this Court is limited to a review of alleged error of law in 
the judgment entered. I I y m a n  73. Edwards, supra. 

Whether the judge below reduced the owelty cha:rge assessed by the 
clerk against the share allotted to the plaintiff for  the reason the clerk 
was without authority to increase the s&e or because he concluded from 
the evidence offered that  the partition made by the commissioners was 
fa i r  and just is immaterial. I n  either event he war; acting within the 
authority vested in  him. 

As no- error in law is made to appear, the judgment confirming the 
report filed by the commissioners must be 

Liffirmed. 

MAMIE DEAVER v. J .  R. DEAVEFL. 

(Filed 17 September, 1952.) 
1. Negligence 9- 

Negligence does not create liability unless it is the prosimate cause of 
the injury complained of, and foreseeability is an essential element of 
proximate cause. 

2. Negligence 9 lob ( 1 ) - 
Evidence tending to show that defendant contr~ctor was operating :i 

small electric circular saw on a bench near his house, that there was saw- 
dust and scrap lumber around the bench, that when plaintiff went out to 
deliver a business message to defendant, she stepped on something, lost 
her balance, and grabbed a piece of board on the saw bench which jerked 
her hand into the saw, causing serious injury, i s  held insufficient to orer- 
rule nonsuit, since under the evidence defendant could not have reasonably 
foreseen a mishap of such kind and nature. 
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APPEAL by plaintiff from B e n n e t t ,  Special  J u d g e ,  February Term, 
1952, MADISON. Affirmed. 

Civil action to recover damages for personal injuries. 
Defendant is a contractor. I n  connection with his business he main- 

tains and operates a small electric circular saw attached to a heavy- 
timbered, movable table or bench about four feet high. On 22 June, 1949, 
he  placed the saw bench two or three feet from his back porch near the 
corner of his house, with the electric cord attached to a socket on the 
back porch. H e  was sawing boards and putting a new floor in his truck. 

Hi s  wife, the plaintiff, would from time to time take messages for de- 
fendant over the telephone. On that day she went out to deliver a message 
just received. As she stepped down the one step to the back porch, her 
foot "reeled." "I stepped on something; I don't know, i t  might h a w  
been a piece of board." As she staggered and began to fall, she grabbed a 
piece of board on the saw bench and her hand was drawn into the saw 
and seriously injured. "Her hand was jerked into the saw." There was 
sawdust and scrap lumber around the bench. There was not as much 
scrap lumber on the opposite side of the bench. The turf around the 
bench was wet and soggy. 

Defendant had operated his saw about his premises for several years 
and plaintiff was familiar with its operation and could see it that day 
before she left the porch and had seen it in its then location through her 
kitchen window. At the time of the mishap the saw was in operation but 
no one was in attendance. Defendant and his helper were then placing 
a newly sawn board in the flooring of the truck which was standing a few 
feet away. 

Upon the conclusion of the plaintiff's evidence the court, on motion of 
defendant, entered judgment of nonsuit and plaintiff appealed. 

.7. ,If. R a l ~ y ,  Jr., and  Charles  E. M a s h b u r n  for p la in t i f  appel lant .  
-4. E. Leake  and  J .  W .  H a y n e s  for de fendan t  appellee. 

BAREHILL, J. Decision of the question presented on this appeal may 
rest upon the assumption that defendant was guilty of negligence in the 
manner in which he maintained and operated his saw and in permitting 
sawdust and scraps of lumber to accumulate around the saw bench, and 
that plaintiff occupied the position of an  invitee or servant. Even so, the 
evidence offered, considered in the light most favorable to plaintiff, fails 
to make out a case for the jury. 

Negligence does not create liability unless it is the proximate cause of 
the injury complained of. And foreseeability is an  essential element of 
proximate cause. W o o d  v. Te lephone  Po., 228 N.C. 605, 46 S.E. 2d 717; 
Lee  tl. Upholster?j Co., 227 X.C. 88, 40 S.E. 2d 688; M c I n t y r e  v. Eleva tor  
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Co., 230 N.C. 530, 54 S.E. 2d 45; Gant 1 , .  G n n t ,  197 N.C. 164, 148 S.E. 
3-1.. 

F o r  us to say that  defendant was required to foresee a mishap of the 
kind and nature described by plaintiff and her witness would require of 
him a degree of foresight or prevision not exacted by the law of negli- 
gence. What  is said in Gant T. Ganf, supra, is appropriate here: 

"No man, by the exercise of reasonable care, however high and rigid 
the standard of such care, upon the facts in any particular case, can fore- 
see or forestall the inevitable accidents, and contingencies which happen 
and occur daily, sonle bringing sorrow ant1 loss, and some bringing joy 
and profit, all however contributing, in part, to make u p  the sum total 
of human life. The law holds men liahle only for the consequences of 
their acts, which they can and should foresee and by reasonable care and 
prudence, provide for." 

We note that  plaintiff alleges she slipped on the "met and slippery" turf 
around the saw bench while she undertook to prove h w  case on the theory 
the debris which dcfendarit had permitted to accumulate in the narron 
space between the house and saw bench through which she had to pass 
was the cause of her fall. Even so, the variance is not material here for, 
in any  event, the evidence fails to disclose actionab;e negligence on the 
part  of the defendant. 

The judgment entercd in the court below is 
Affirmed. 

CORA C. FOGARTIE v. IRT'ING F. FOGARTIF: 

(Filed 1 7  September, 1962.) 
Divorce 12- 

In an action for nlimony without divorce, the court, upon its finding that 
the facts alleged in the complaint are true, has jurisdiction, escept up011 
allegation and proof satisfactory to the court of the wife's adultery, to 
award subsistence and counsel fees petlde)?tc li t?.  the amount thereof being 
in the sound discretion of the court upon consideration of the estate and 
earnings of the husband and the separate estate of the wife, which discre- 
tion is not reviewable on appeal in the :~bsence of abilse. G.S. 50-16. 

,\PPEAL by defendant from Bobbitt ,  J., April 1952 Regular Civil Term, 
BUR'COMBE. Affirmed. 

Action for alimony without divorce. 
Defendant in his answer denies that  he is an hahitual drunkard and 

pleads the impotency of the plaintiff as a bar to the relief sought. 
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Plaintiff applied for subsistence and counsel fees penden fe  life as pro- 
vided in G.S. 50-16. From an order allowing plaintiff's motion, defenrl- 
ant appealed, assigning errors. 

.I. I-. J o ~ d t r  n ,  J r . ,  for plaint i f f ,  appellre.  
Irvin M o n k  nnd I)oti C. Y o u n g  for defendrrtif, u p p ~ l l i r n t .  

\ T ~ ~ . ~ ~ ~ ~ i i ~ ,  J. The defendant contends that the court below committed 
error in allowing the plaintiff alimony p e n t l ~ n i e  Jite and counsel fees. 
With this we cannot agree. 

The statute under which the plaintiff seeks relief (G.S. 50-16) provides 
two remedies-one, for alimony without divorce; and the other, for a 
reasonable subsistence and counsel fees p ~ n d e n f ~  l i f e .  X c F e t f e r s  c. Mc- 
Fet ters ,  219 K.C. 7.31. 14 S.E. 2d 833; Ttrylor 1 , .  T c r y l o ~ ,  197 N.C. 197. 
148 S.E. 171. 

The remedy thus established for the subsistence of the wife pending the 
trial and final deterniination of the issues involved and for her couiisel 
fees is intended to enable her to maintain herself according to her station - 
in life and to hare  sufficient funds to eniploy adequate counsel to meet 
her husband a t  the trial upon substantially equal terms. I n  arriving at 
the proper amount to be allotted, the court should take into consideration 
all the circumstances of the family, including the separate estate of the 
wife and the estate and earnings of the husband, and make only such 
allowances as are contemplated by the statute. The language of the 
order i n  the instant case, properly interpreted, discloses that  t h e  court 
complied with the purpose and meaning of the -tatute. Hence, the con- 
tention of the defendant that the court failed to take into consideration 
the separate estate aliil income of the plaintiff is untenable. The recitals 
in the judgment clearly disclose that  the court gave due regard to the 
evidence in this respect and considered the same in arriving a t  its decision. 

The court below for the Durpose of the order found the facts relative 
to the cause of the ~epa ra t ion  to be as recited ill plaintiff's complaint. 
This is in accord with the decisions of thiq Court. Rn,qon 1 1 .  R a g a n ,  214 
N.C. 36, 197 S.E. 554, and cases there cited; i~ 'o~r t?~ t r rd  I . .  S o u f h a r d ,  208 
N.C. 392, 180 S.E. 665. 

The amount of the allowances to plaintiff for her subsistence pendente 
l i te and for her counsel fees is a matter for the trial judge. H e  has full 
power to act without the intervention of the jury ( P ~ e l e  1 % .  Peele,  216 
N.C. 298, 4 S.E. 2d 616), and his discretion in this respect is not review- 
able, except in case of an  abuse of discretion. Phi l l ips  1 . .  Phillips, 228 
N.C. 276, 25 S.E. 2d 548; T i e d e m a n n  v. T i e d e m a n n ,  204 N.C. 682, 169 
S.E. 422. The only way by which the power of the court to make these 
allowances can be circumvented is by allegation and proof satisfactory to 
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the  court  of the  wife's adultery. Oldham v. Oldham, 225 N.C. 476, 35 
S.E. 2d 332. I n  this record, there is nei ther  allegation nor  proof of the  
infidelity of the  wife. On the  contrary, the  defense interposed establishes 
beyond question the  chast i ty  of t h e  plaintiff. 

Allowances pendenfe l i f e  constitute no p a r t  of the  ul t imate relief sought 
a n d  d o  not  affect the  final r ights  of the  parties. Peelc 21. Peele, supra. 

Upon this  record, we find n o  error ,  and the  order  below is 
Affirmed. 

ROMAINE CLARK WOODARI) A N D  DAVID WOOD8ARD v. WILLIAM 
THOMAS CLARK, JR., NANNIE SUE CLARK, GEORGE THOMAS 
DAVIS, MARY ELIZABETH CLARK DAVIS, GEORGE THOMAS DAVIS, 
JR., WILLIAM BLOUNT FLOWERS, NANNIE SUE CLARK FLOWERS, 
SUZANNE FLOWERS, WILLIAM THOMAS CLARK 111, HENRY 
GROVES CONNOR. ALICE WHITEHEAD CONNOR, CHARLES E. HUS- 
SET, MARY CLARK HVSSEY, GEORGE HACKNEY 111, BESSIE HAN- 
COCK HACKNEY, A N D  THE VNBORN ISSUE OF TVILLIAM THOMAS 
CLARK, JR., HENRY GROVES CONNOR AND MARY CLARK HUSSEY, 
A S D  WILEP L. LANE, JR., GVARDIAX AD LITEM FOR GEORGE THOMAS 
DAVIS, JR., SUZANNE FLOWERS, WILLIAM THOMAS CLARK 111, 
AND THE UR'BORN ISSVE OF WILLIAM THOMAS CLARK, JR., HENRY 
GROVES CONNOR AKD NARY CLARK HUSSEY. 

(Filed 21 September, 1952.) 

1. Wills § 33a: Estates § l+ 

In North Carolina the common law rule prevails that legal future inter- 
ests in personal property may not be created by deed but may be created 
by will, either by rested or contingent limitation ovel after a life estate or 
defeasible fee. 

2. Common Law- 
The common law rule that future interests in personal property may be 

created by will but not by deed prevails in this State. since i t  has not been 
abrogated or repealed by statute or become obsolete, and is not destructive 
of, or repugnant to, or inconsistent with, the freed0111 and independence of 
this State. G.S. 4-1. 

3. Constitutional Law § 10a- 
I t  is the prerogatire of the Legislature and not the Court to modify a 

recognized common law rule. 

4. Appeal and Error 5 51c- 

-4 decision of the Supreme Cowt  must be considered in the light of the 
facts of the case in which i t  is rendered. 

L \ ~ ~ ~ ~ r ,  by plaintiffs f rom Frizzelle, J., M a y  Term,  1952, WILSON. 
Sffirmed. 
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Action under the Declaratory Judgment Act, here on former appeal. 
Woodard v. Clark ,  234 N.C. 215, 66 S.E. 2d 888. 

The plaintiff seeks to  have the Court construe the last will and testa- 
ment of W. T. Clark with special reference to the property devised and 
bequeathed to her and to declare and fix the exact quality of her estate 
therein and her rights, privileges, and responsibilities in respect thereto. 
A11 of the material facts appear in the former opinion of this Court suprcc. 
Repetition here would serve no useful purpose. 

The feme plaintiff is the real party in interest. We will therefore, as 
a matter of conrenience, hereafter refer to her as the plaintiff. 

When the cause again came on for hearing in the court below, Friz- 
zelle, J., adjudged and decreed that  : 

"1. The derise and bequest to Romaine Clark Woodard under the will 
of William T.  Clark as set forth and contained in I tem 15 of said will 
and I tem 5 of the codicil thereto are subject to all of the limitations, 
restrictions, qualifications and conditions therein contained ; 

"2. The  plaintiff Romaine Clark Woodard holds a defeasible fee in 
the real property devised to her under said will and a qualified property 
in the personalty bequeathed to her thereunder, subject to an  executory 
limitation over as to both the real and personal property in favor of the 
contingent beneficiaries designated in said will and codicil to take effect 
upon the death of Romaine Clark Woodard without leaving issue surviv- 
ing;  to the defeasible fee held by Romaine Clark Woodard in said real 
property and the qualified property held by her in the personalty there is 
coupled a restricted power of sale for the limited purpose of such ex- 
change, conversion, investment and reinvestment of the corpus of said 
property as may be required for the prudent management and conserra- 
tion of said property; 

"3. Romaine Clark Woodard is entitled to the possession, use and con- 
trol of the real and personal property devised and bequeathed to her under 
said will during her lifetime without the necessity of posting bond, subject 
to the right of the contingent beneficiaries under said will to seek the 
intervention of the Court upon a proper showing that the principal of the 
estate is endangered. 
"4. Romaine Clark Woodard is entitled to the rents, profits and other 

income derived from said property for her own use and benefit during the 
continuance of her estate, but she is not entitled nor does she have the 
authority to consume, give away, sell, exchange or otherwise dispose of 
any part  of the principal of said property either real or personal for  her 
own use or benefit ; 

"5. The said plaintiff shall forthwith file with the Clerk of this Court 
an  inventory of the real and personal property received by her undw tl~c: 
will of William T. Clark;  
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"6. Upon the death of Romaine Clark Woodard lei~ving issue surviving 
her title to the corpus  of the realty and personalty devised and bequeathed 
to her under the terms of said will will ripen into a fee simple as to the 
realty and into an  absolute property ill the personalty jn favor of her 
heirs and personal reprrsentatives; 

"7. Upon the death of Romaine Clark Woodard 11 ithout leaving issue 
surviving, the contingent 1)rneficiaries designated under the will of 
William T.  Clark shall be entitled to the corpus  of qaid property, both real 
and personal, and the eqtate of Romaine Clark Wootlard shall then lje 
liable to them for an accounting therefor;" 

Plaintiff excepted and appealed. 

Brooks ,  N c L r m l o n ,  Brim 9. I to lderness  f o ~  p l n i n t i f  riypellants. 
C a r r  & Gibbons,  Lucos  d: R n n d ,  M'adt] A. G a ~ d n e r ,  nnd W i l e y  L. L o n r ,  

Jr., for de fendan t  appellees. 

BARNHILL, J. The plaintiff on this appeal does not contend there is 
any error in tlie judgment enterc*tl in respect to the real property devised 
to her. Thc question she raises, as stated in her brief, is this:  "Is the 
feme plaintiff's estate in the personal properties becpeathed to her by 
I tem 5 of her father's Will abwlute, or is i t  subject to a valid limitatioli 
over ?" 

We settled that  question on the former appeal, I l ' o o d n ~ d  11. Clark, 234 
K.C. 215, 66 S.E. 2d 888. TCe then said:  

"A consideration of the language contained in the Clark will in the 
light of this rule leads us to the conclusion that  the devise to the plaintiff 
does not vest her with an  absolute, unrestricted t i t h  to the property <he 
received under the will. 

". . . They (expressions used in the will) are iiiiperative and dispo-i- 
tive in  nature, effectively devising the property to others in the event 
plaintiff should die without issue surviving. (citing cases)" 

The cause was remanded "to the end the court may spell out plaintiff's 
rights and define the limitations attached to her title to the property 
involved." 

Even so, there is perhaps language in the opinion wliich mould prompt 
the conclusion we held that  the provisions of the v d l ,  and particularly 
the codicil, are sufficient, if effective, to create limiiations upon the title 
of plaintiff to tlie personal property bequeathed to her but left open for 
future decision the question whether such limitations are valid and vest 
defendants with a contingent future interest in the propertg. The  parties 
have proceeded upon the theory this was the intent and effect of the deci- 
sion. F o r  the purpose of more compl~~ te  discussion of the question we 
will now so treat it. 
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WOODAI~D P'. CIARK. 

I n  the early days of English history, holdings of choses in action and 
durable personal property were comparatively insignificant. Stocks, 
bonds, notes, and durable chattels not purely personal in nature, such as 
now compose the bulk of many estates, did not exist, So it was then con- 
sidered that the ownership of personal property was absolute and incapa- 
ble of division into succession interests and there could be no remainder 
or other future interest in a chattel. ". . . Future interests other than 
tbose arising out of the law of bailments were not permitted in the field 
of personal property." Gavit Black. Comment. 452; 24 A. & E. Enc. 
436; 2 Black. Comment. (Lewis's Ed.) 856; 2 Kent Comm. 352; Gray 
Perpetuities (3rd Ed.) 598; Thompson Wills 435, sec. 353; Baker v. 
R. R., 173 N.C. 365, 92 S.E. 170. 

But the courts of England in the seventeenth century relaxed the rule 
by holding that a future interest in personal property could be created 
by will. Gray Perpetuities (3rd Ed.) 600. Property quae ipso usu con- 
srtmwntzr~ was excepted and, originally, there were restrictions and limi- 
tations as to how such property was to be held and managed for the pro- 
tection of the contingent future interest or remainder which are not mate- 
rial here. 

"The English authorities . . . hold generally that a disposition of a 
remainder in a chattel is good only in a will . . . or when given by the 
medium of a trust." 24 A. 8: E. Enc. 438. 

The common law rule has been abandoned by the American courts. 
"Today . . . (in the various courts of the United States) the gener- 

ally accepted rule is that the same future interests that are permissible in 
the field of real property law are also permissible in the law of personal 
property, and the Rule against Perpetuities is a limitation on the creation 
of such interests in both fields." Gavit Black. Comment. 452 ; 1 Simes 
F.I. 369 ; Thompson Wills 435, see. 353 ; Gray Perpetuities (3rd Ed.) 72 ; 
3 Page Wills 421, see. 1150. For cases see Gray Perpetuities (4th Ed.), 
see. 848, n. 1, and 14 N.C.L.R. 197, n. 6. 

"The rule is now well established that personal property, as well as real 
estate, is a proper subject of executory interests and limitations, provided 
the contingency operating to defeat the estate of the first taker is no more 
remote than the law allows." Thompson Wills 443, see. 357. 

"It is the common opinion in the United States that a future limitation 
of a chattel personal as a legal interest can be created by deed as well as 
by will . . . I n  North Carolina alone is the opposite doctrine held." 
Gray Perpetuities (3rd Ed.) 73-75; 19 A.J. 570, see. 114. 

"I11 -1merica a future limitation by will of a chattel personal passes a 
legal interest . . . Even in North Carolina, where . . . a future limita- 
tion of a chattel personal by deed is bad, a futurr limitation by will of 
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such chattel is good." Gray Perpetuities (3rd Ed.)  51-72; 1 Simes F.I. 
369; Gray Perpetuities (4th Ed.)  744. 

SO then, as stated in the textbooks cited, North Carolina still follows 
the common law rule which permits legal future interests in personal 
property to be created by will but not by deed. 

"The principle of Jones  v. S p a i g h t  ( 4  N.C. 157) is that  since l iS4,  
executory limitations of land and chattels are to be construed alike, upon 
the presumption that  the intention of the testator is that  in each case the 
estate should go over on the same erent  . . ." Zol l i co fer  u. Z o l l i c o f f ' ~ . ~ ,  
20 N.C. 574. 

"At common law the ownership of personal proper1 y was absolute and 
incapable of division into successive interests, but this mas modified by 
the English courts to permit the disposition of such property b y  wi l l ,  but 
not by deed, upon the same terms and in the same manner as real prop- 
erty, and this State has followed and adopted the later doctrine." B a k e r  
v. R. R., supra.  

Recognizing and applying the common law rule as  the law in  this juris- 
diction, we have consistently held that  the bequest of a remainder in per- 
sonal property subject to a preceding life estate vests in the remainderman 
a n  enforceable legal estate in the property so bequeathed. Dunwoodie 's  
Execu tors  v. Carr ing ton ,  4 K.C. 355; I n g r a m  v. Y ' e i ~ y ,  9 N.C. 122; 
B u r n e t t  v. R o b e ~ t s ,  15 N.C. 81; Smith v. B a r h a m ,  1:' N.C. 420; K n i g h t  
v. W a l l ,  19 N.C. 125; K n i g h t  u. L e a k ,  I ! )  X.C. 133; Crcszvell c. E m b e r -  
son, 41 N.C. 151; Chambers  v. B u m p a s s ,  72 N.C. 42!); I Iodge  w. Hodge ,  
72  N.C. 616; R i t c h  v. Morr i s ,  18 N.C. 377 ; B r i t t  v. E'mith, 86 N.C. 305 ; 
I n  re  Knotelrs ,  148 N.C. 461;12'illiard u. W e a u i l ,  222 X.C. 492, 23 S.E. 
2d 890. 

The rule has been applied in like manner ~ i h e r e  there was a gif t  gen- 
erally to the first taker of (1)  specific personal property, or (2)  the entire 
estate of testator, or (3)  the residue of the estate, with a limitation over 
to others in the event the original donee should die W J  thout issue or upon 
some other contingency. X K a y  c. H e n d o n ,  7 N.C1. 21; Zollicoffcr 1.. 

Z o l l i c o f e r ,  supra;  Threadg i l l  w. I n g r a m ,  23 N.C. 575 ; SX+~ner. w. L a m b .  
25 N.C. 155; Gregory v. Beasley ,  36 N.Ci. 25; S p r u i l l  z3. X o o r e ,  40 X.C. 
284; Jones  v. S i m m o n s ,  42 N.C. 178; Brasrurll v. X o r e h e a d ,  45 N.C. 1 6 ;  
H a l l  v. Robinson ,  56 N.C. 348; W i l l i a m s  c. ( ' o t t e n ,  !i6 N.C. 395; B a k e r  
21. R. R. ,  supra;  & m u 1  v. E ' r n d ,  191 N.C. 347,  132 S.E. 2. 

When such future interest is created by will i t  is valid and rests in the 
ulterior taker an  enforceable title either vested or contingent, depending 
on the condition or event upon the happening of which the right of posses- 
sion is made to rest. 

There is a sound reason why this Court still adheres to the common law 
rule. So much of the comnlon law "as is not destructive of, or  repugnant 
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to, or inconsistent with, the freedom and independence of this state . . . 
and which has not been . . . abrogated, repealed, or become obsolete 
. . ." is declared by G.S. 4-1 to be in full force and effect in this jurisdic- 
tion. This statute was first enacted in 1715, re-enacted in 1778, and 
successively with each complete re-enactment of our statute law. S p e i g h t  
v. Spe igh t ,  208 N.C. 132, 179 S.E. 461. 

With full knowledge of the decisions on the subject the General Assem- 
bly has not seen fit to alter the rule except as to slaves ( 1  Rev. Stat., ch. 
37, see. 22, Act of 1823; Revised Code, 1854, ch. 37, par. 21), and of 
course both of the Acts respecting slaves are now obsolete. I t  is the pre- 
rogative of the Legislature and not the Court to so modify the rule as to  
bring i t  i n  line with modern decisions in other jurisdictions. Until this 
is done, we must apply the law as we find it. 

F o r  cases holding that  a future interest in personal property may not 
be created i n t e r  v ivos  see B r o w n  v. Prc l t f ,  56 N.C. 202; O u t l a w  v .  T a y l o r ,  
168 N.C. 511, 84 S.E. 811; S p e i g h t  v .  Speiglzt ,  208 N.C. 132, 179 S.E. 
461; and X i z o n  v. hTixon, 215 N.C. 377, 1 S.E. 2d 828. 

But    la in tiff cites and relies on H o o d  7'.  N c E l v a i n ,  215 N.C. 568, 
2 S.E. 2d 557. She stressfully contends that  the Court i n  that  decision 
abandoned the common law rule and placed deeds and wills on a parity 
by holding that  there can be no valid future interest in personal property 
created either by mill or deed. 

That  opinion, considered apar t  from the record in the case, is clearly 
susceptible of that  interpretation. "But 'the law discussed in any opinion 
is set within the framework of the facts of that  particular case (citing 
cases) ;' or as expressed by Chief  ,Junfice X a r s h n l l  in C. 8. v. B u r r ,  2 
L. Ed. 684, a t  p. 690: 'Every opinion, to be clearly understood, ought to 
be considered with a view to the case in which it mas delivered.' " Poin-  
dexter  11. M o t o r  Lines ,  235 N.C. 256, and cases cited. 

When the H o o d  case is so considered, i t  is made to appear tha t  it does 
not sustain plaintiff's position. There the court below concluded that  the 
bequest to the first taker was coupled with an unrestricted right of dispo- 
sition and that  therefore the limitation over to the ulterior beneficiaries 
was roid. While the record does not seem to sustain this conclusion, the 
appellant did not assail the judgment on that  ground or cite any authority 
in respect thereto. And when the gift is to the immediate legatee with 
nnrestricted power of disposition, it vests the absolute estate, leaving 
nothing in the testator "capable of being given over to a third person." 
f i l l  7.. Robinson,  szrpra, Anno. 17  S.L.R. 2d 30. The attempted limita- 
tion orer is roid for repugnancy. H a l l  1 . .  Robinson,  supra;  Chezvning 1%.  

X o s o n ,  158 N.C. 578, 74 S.E. 357; H a m b r i g h t  1.. Carrol l ,  204 N.C. 496, 
168 S.E. 817; 3 Page Wills 426, see. 1153; Thompson Wills 438. 
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On the appeal from the judgment of the Superior Court, this Court was 
limited to a consideration of exceptions and assigninents of error con- 
tained in the record and brought forward and discussed in  the appellant's 
brief. Of necessity, therefore, the judgment entered was affirmed. 

The court below sufficiently defined the nature of plaintiff's title to the 
personal property bequeathed to her and spelled out "the limitations, 
restrictions, qualifications and conditions" attached thereto by the lan- 
guage contained in the Clark will and codicil. There is no exception or 
assignment of error in the record directed to this particular part  of the 
judgment and plaintiff does not challenge the same in her brief. We are 
of the opinion that  the conclusions of the court below fully comply with 
the directions contained in  our opinion on the original appeal and cor- 
rectly interpret the terms of the will ant1 codicil in this respect. 

The judgment entered in the court below is 
Bffirmed. 

STATE v. TOM WHITLET THOMAS 

(Filed 24 September, 1932. ) 

1. Criminal Law §§ 14.76a- 
In a hearing upon a writ of certiorari to a recorder's court, the Superior 

Court is limited to questions of law or legal inference, and must art  on 
the facts as they appear of record, and therefore on such hearing, challeng- 
ing an order of the recorder's court executing a suspended judgment, de- 
fendant is not entitled to offer evidence either in regard to the facts and 
circumstances relating to the riolation of the conditions of the suspended 
judgment or to whether the court should exercise ils discretion ant1 con- 
tinue defendant on probation. 

2. Criminal Law 9 62f- 
The right to appeal from order executing a suspended judglnent does not 

apply to a person tinder the supervision of the Probation Commission. 
Chap. 1038, Session Lams of 1051. 

3. Criminal Law § l7c- 
A plea of nolo contendere ma7 be entered only by leave of court, and such 

plea establishes the fact of guilt only for the purpose of punishment in the 
particular case in which it is entered, and cannot be used against the 
defendant as an admission in a subsequent civil action or a subsequent 
criminal proceeding. A finding by the court upon such plea that defendant 
is guilty is surplusage. 

4. Criminal Law 62f- 

A suspended judgment cannot be put into execution solely on the basis 
of defendant's plea of nolo cowtendere in a subsequent legal action, even 
though the fact of guilt in such action would be a ~iolation of the coudi- 
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tions of suspension, but the solicitor must prore the fact of guilt by eri- 
dence alizinde. 

A suspended sentence should not be invoked on the unverified report of 
the Probation Officer. 

APPEAL by defendant from Frizze l le ,  J., at  Ju ly  Term, 1952, of 
EDQECOMBE. 

Criminal prosecution upon a warrant, S o .  19246, issued out of the 
recorder's court of Edgecombe County, North Carolina, charging that 
defendant did unlawfully and willfully (1) transport, and (2 )  hare  in 
his possession six gallons of nontax-paid whiskey against the form of 
the statute, etc., heard in Superior Court of Edgecombe County upon 
defendant's petition for certiorari to bring up for review, and for reversal 
of judgment invoking a suspended sentence of imprisonment entered by 
said recorder's court. 

I n  this connection, Tom Whitley Thomas applied to the judge holding 
the courts of the Second Judicial District, by rerified petition, in which, 
after reciting the fact of a suspended judgment, on conditions stated, and 
the revocation thereof, set forth the following: "That no right of appeal 
is provided by statute in such cases, and that, as your petitioner is in- 
formed and verily believes, the said judgment revoking said probation, so 
in  form rendered, was and is improper, irregular and erroneous for the 
following reasons, to wit :  Your petitioner has not violated the terms o r  
conditions of probation warranting or justifying revocation; and, fur-  
ther, the punishment invoked as a result of the revocation of probation is 
unduly harsh, cruel and unusual in violation of the Constitution." Therr- 
upon petitioner prayed that  a writ of certiorari issue. 

And pursuant to an  order of the judge aforesaid, the records of the 
recorder's court were certified 2 June,  1952, and as so certified, showed 
in the main the following: 1. A t  the 2 October, 1951, term of the record- 
er's court aforesaid the defendant entered a plea of guilty to the crimes 
of transporting, and possession of nontax-paid whiskey. Thereupon the 
court sentenced defendant to  jail, to be assigned to work under the super- 
vision of the State Highway and Public Works Commission of North 
Carolina for a period of two years. This sentence was suspended and 
defendant was placed on probation for a period of five years under the 
supervision of the North Carolina Probation Commission and its officers, 
subject to the provisions of the laws of this State and the rules and orders 
of said commission and its officers with leave that  execution might be 
prayed a t  any time during the period of probation. 

The conditions of probation, among others, are these: That  defendant 
pay $2,000.00 fine and $174.95 costs; that  his car  be confiscated and 
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ordered sold according to lam; that  whiskey be confiscated and destroyed 
in such manner as directed by the Probation Commission; and that  de- 
fendant "violate no penal law of any State or the Federal Government 
and be of general good behavior." The fine and costs were paid 
"10/9/51." 

2. Thereafter on 11 March, 1952, the Probation Officer made "his offi- 
cial report on the conduct of the above named petitioner," as required by 
Section 4 of Chapter 132, Public Laws 1937, in which petition, after 
reciting the judgment, and terms of the judgment suspended as above re- 
cited, set for th :  "Now, therefore, the above named probationer has vio- 
lated conditions of his probation judgment in that  he entered a plea of 
nolo con t endere  in recorder's court. Greenville. North Carolina, February 
12, 1952, to a charge of operating a motor vehicle after his license had 
been suspended, and was found guilty by the court ;  and given a 90-day 
sentence, which sentence was suspended upon the condition that  the de- 
fendant pay a fine of $200 and the costs; and upon the recommendation 
that  his license be suspended for two additional gears. 

"Now, therefore, your probation officer prays the court to make suitable 
disposition in this case." (Note :  This report and petition does not 
appear to have been rerified.) 

3. Thereupon, on 11 March, 1952, the judge of the recorder's court of 
Edgecombe County entered an  order in which i t  is recited that  "defendant 
appeared in open court to answer the charge of violating the conditions 
of a probation judgment imposed upon him a t  the Olctober 2, 1951 term," 
etc., and that, "it now, therefore, appears to the court, and the court finds 
as a fact, from a written report submitted by the probation officer, and 
the defendant's own admission in  open court that  the above named de- 
fendant, Tom Whitley Thomas, has violated conditions of his probation 
judgment, in that  he entered a plea of no10 con t endere  in recorder's court, 
Greenville, Nor th  Carolina, February 12, 1952, to a charge of operating 
a motor vehicle after his license had been suspended and was found guilty 
by the court and given a 90-day sentence, which se:~tence was suspended 
upon the condition that  the defendant pay a fine of $200.00 and the costs ; 
and upon the recommendation that  his license be suijpended for two addi- 
tional years." And thereupon the judge of recorder's court adjudged 
"that probation be and the same is hereby revoked ;and the two-year sen- 
tence imposed in case No. 19246 and suspended, is hereby ordered put into 
effect . . ." 

The case on appeal before this Court discloses that  upon the call of the . . 

case for trial, apparently in Superior Court, defendant, the petitioner, 
announced to the court that  he had some 15 or 210 witnesses which he 
desired to place upon the stand to testify in his behalf, which testimony 
~ ~ o u l d  touch upon the circumstances and facts surrounding his having 
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operated his motor vehicle after his license was revoked as set out in the 
record, and touching upon the reasonableness of the punishment and as 
bearing upon the question of whether or not the court in its discretion 
should continue the defendant on probation. Whereupon the solicitor 
objected to any testimony whatever being offered. The objection was 
sustained and defendant excepted. Exception No. 1. 

Whereupon the solicitor moved the court to disnliss the petition and 
deny the writ and remand the case for execution of sentence. The motion 
was granted, and defendant excepted. Exception No. 2. 

The  presiding judge, after reviewing the record as so certified, and 
reciting that  "it further appearing that  the defendant did not appeal 
either from the judgment sentencing him to the roads, suspended upon 
payment of the fine, or  from the judgment revoking the probation judg- 
ment, and took no action with respect to the same, until the filing of 
application for writ of certiorari before the judge holding the courts of 
the Second Judicial District on the 20th day of Xarch  1952, the court is 
of opinion that  upon the admitted facts and these findings the defendant 
is not entitled to certiorari," ordered that  defendant's motion for cer- 
tiorari be denied, and that the cause be remanded to the recorder's court 
of Edgecombe County for the execution of the judgment theretofore 
entered in that  court on 11th day of March, 1952. 

Defendant excepted, Exception S o .  3, and appeals therefrom to the 
Supreme Court, and assigns error. 

Attorney-General Y c X u l l a n ,  .issistunt Attorney-General Bru ton ,  and 
C .  G. Powell,  Member of S ta f f ,  for the S t a f ~ .  

Cameron S. W e e k s  and T.  Chandler X u s e  f o r  defendant, appellant. 

WINBORNE, J. Defendant, appellant, here presents for consideration 
and decision three assignments of error based upon exceptions duly taken 
on the hearing before the judge of Superior Court. 

The exceptions are : Number 1, to the refusal of the judge of Superior 
Court, upon hearing on the record certified from the recorder's court of 
Edgecombe County, to hear testimony touching upon ( a )  the circum- 
stances and facts surrounding defendant's having operated his motor 
vehicle after his license had been revoked, as set out in the record, and 
(b )  the reasonableness of the punishment as bearing upon the question 
whether or not the court i n  its discretion should continue defendant on 
probation ; 

Number 2, to the dismissal of defendant's petition for writ of certiorari, 
and remanding the case for execution of sentence; and 

Number 3, to  the signing of the judgment from which this appeal is 
taken. 
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Assignment of Error No. 1 is untenable for that when a criminal action 
has been brought from an inferior court to the Superior Court by means 
of a writ of certiorari,  the Superior Court acts only a s  a court of review, 
and in all ordinary instances must act on the facts as they appear of 
record and can only revise the proceedings as to regularity or on questions 
of law or legal inference. S. 7.. T r i p p ,  168 N.C. 150, 83 S.E. 630; S. v. 
Rhodes,  208 N.C. 241, 180 S.E. 84 ; 8. a. R i n g ,  222 K.C. 137, 22 S.E. 2d 
241; S.  c. Mil ler ,  225 K.C. 213, 34 S.E. 2d 143; S. 7.. Smith, 233 N.C. 
68, 62 S.E. 2d 495; S. 7.. Pfol l ings ,  234 K.C. 265, 66 S.E. 2d 822. 

I t  is pertinent to note that th; provisions of Chap. 1038 of 1951 Session 
Laws of North Carolina, providing that in all cases where a suspended 
sentence theretofore entered in a court inferior to the S u ~ e r i o r  Court is 
invoked by the court inferior to the Superior Court, the defendant shall 
have the right to appeal therefrom to the Superior Court, and, upon such 
appeal, the matter shall be heard de novo,  but on1,y upon the issue of 
whether or not there has been a violation of the terms of the sus~ended 
sentence, by express proviso, do not apply to a person under the super- 
vision of the Probation Commission, as is the present defendant. Why 
the exception is made, is not before us. 

However, the exceptions on which assignments of error Numbers 2 and 
3 are based are well taken. These raise the question as to whether error 
in matters of law appear upon the face of the record. Culbre th  v. B r i f t  
Carp. ,  231 N.C. 76, 56 S.E. 2d 15. 

The judge of Superior Court was authorized to consider the facts as 
they appear of record, and could only revise the proceedings as to regu- 
larity, or on questions of law or legal inference. 8. z.. T r i p p ,  supra. But 
i t  appears here that the judge of Superior Court made findings of fact 
which were taken into consideration in his decision, :1nd that his decision 
is predicated in part upon the fact that defendant did not appeal from 
the judgment revoking the probation judgment, and that he did not take 
any action with respect to the same until the filing of application for writ 
of certiorari. As abol-e held, right of appeal was not open to defendant. 
His only redress was by petition for writ of certiorar;;. S. v. R i n g ,  supra. 

Moreover, i t  is apparent from the record that all through the proceed- 
ing there is confusion as to the effect of a plea of no70 contendere in the 
case in which i t  was entered, and its consequences outside the particular 
case. The text writers and annotators, interpreting decisions of the courts 
of the land, say (1) that "all the decisions are in agreement that the plea 
of nolo contendere cannot be entered by a defendant as a matter of right, 
but is pleadable only by leave of the court,"-that " ~ t s  acceptance by the 
court is entirely a matter of grace." Ann. 152 S.L.R. 253, at  p. 267, 
citing among other cases 8. 1.. B u r n e f f ,  174 N.C. 796, 93 S.E. 473; 8. v. 
Parker ,  220 N.C. 416, 1'7 S.E. 2d 475; (2)  that in all decisions in point 
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the legal effect of the plea of nolo coutettdere, after it has been offered b ~ .  
the defendant and accepted by the court, in respect to the case in which it 
is interposed, is that  it becomes an  implied confessioil of guilt, and for the 
purposes of the case only, equivalent to a plea of guilty. h n .  152 A.L.R. - 

253, a t  273 ; and ( 3 )  that  as to consequences of plea outside the case, ('the 
fundamental rule, as unanimously accepted by all the courts as the rule 
expressing the effect of the plea in the case, is that while the plea of nolo 
contendeve may be followed by a sentence, it does not establish the fact 
of guilt for any other purpose than that of the case to which it applies." 
That  "the difference between i t  and a plea of guilty, therefore, simply is 
that  17 hile the latter is a confession that  binds the defendant in other pro- 
ceedings, the former has no effect beyond the particular case." That  
'(consequently it cannot be used against the defendant as an  admission in 
any ciril suit for the same act." And, that "the rule seems to be the same 
in case of a later criminal proceeding." Ann. 162 A.L.R. 253, a t  280. 
See also 14  Am. J u r .  954. 

The plea of no10 contendere has been interposed and accepted in numer- 
ous cases in North Carolina, among which are these : 8. 7.. B u r n e f t .  
supra;  S. c.  P a r k e r ,  supra;  S. L.. -1yei.s. 226 X.C. 579, 39 S.E. 2d 607; 
S. v. Beasley ,  226 N.C. 580, 39 S.E. 2d 607; S. I * .  S fnnsbwry ,  230 N.C. 
589, 55 S.E. 2d 185; S. v. Shepherd .  230 N.C. 605, 55 S.E. 2d 79 ;  S .  1 . .  

Jamieson,  232 S . C .  731, 62 S.E. 2d 52 ; S. 7%. B o r n e ,  234 N.C. 115, 66 
S.E. 2d 665. 

I n  S. v. B u r n e t t ,  supra,  i t  is said : plea of 72010 contrndere . . . is 
equivalent to a plea of guilty in  so f a r  as i t  gives the court the power to 
punish . . . The only advantage in a plea of nolo contendere gained by 
the defendant is that  i t  gives him the advantage of not being estopped to 
deny his guilt in civil action based upon the same facts. Upon a plea of 
guilty entered of record, the defendant would he e5topped to deny his guilt 
if sued in a civil proceeding." 

And in In re  S t i e r s ,  204 N.C. 48, 167 S.E. 382, this Court held "that a 
plea of nolo contendere does not amount to a cnnriction or confession i11 
open court of a felony," . . . and "that as a disbarment proceeding is of 
a civil nature, the mere introduction of a certified copy of an indictment, 
and judgment thereon, based upon a plea of ,tolo caontendere, is not sufi- 
cient to deprive an  attorney of his license,-certainly when he is present 
in court, denying his guilt and strenuously contending that  his fault, 
if any. rested upon a technical violation of a statute." 

And in S. 71. S t a n s b u y ,  supra,  in opinion by E r c i n ,  J., it is said: "The 
defendant's plea of nolo c o n f ~ n d e r e  . . . was tantamount to a plea of 
guilty for the purposes of this particular criminal action." 

I n  the light of these principles, since this Court has recognized the 
ruling that  a plea of nolo c o n t e n d r r ~  cannot be used against a defendant 
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:IS an  admission in a civil action and in an  action of the nature of a civil 
action, I n  re  S t i e r s ,  supra,  it  seems reasonable and logical that  such plea 
ought not to be used against the defendant as an  admission in any other 
criminal action. Hence we hold that  a plea of nolo contendere entered by 
defendant in the recorder's court, a t  Greenville, IS. C., to the charge of 
operating his automobile after his license had beer suspended cannot be 
used against him as an  admission on the question ai3 to whether or not he 
has violated the condition of the judgment suspended by the recorder's 
court of Edgecombe County. Proof of such violation, if any, must be 
made independently of such plea, or  of eridence or admission by defend- 
ant, that  such plea was made. 

Moreover, the law does not sanction a conditional plea of nolo con- 
tendere. S .  v. R o m e ,  suprcr. Hence if defendant entered a plea of nolo 
contendere i n  the recorder's court a t  Greenville, R. C., to the charge of 
operating a motor vehicle after his license had been suspended, the basis 
on which it is contended he ~ i o l a t e d  the conditions of his probation judg- 
ment, and it was accepted by the court, the recorder may not find him 
guilty of the charge. Thus the super-added clause "and was found guilty 
by the court" would be a misapprehension of the effect of a plea of nolo 
contendere in a criminal action, and could not be upheld. See McGil l  I?.  

L u m h e r f o n ,  215 N.C. 752, 3 S.E. 2d 324, and numerous other cases. 
This is so, whether the niisappreherision originated with the recorder 

of the Greenville court or  with the probation officer. Further,  it  may be 
observed here that  the suspended sentence should not be invoked on the 
unverified report of the probation officer. 

"The matters involved-the enforcement of the criminal law and the 
liberty of the citizen-are worthy of exactitude and clear understanding," 
declared the late Chief Just ice  S t a c y  in S .  v. H o r n e ,  supra ,  in opinion 
written in accordance with the Court's decision and filed by order of the 
Court after his death. So say we all now on this appeal. 

F o r  errors pointed out, the judgment of the Superior Court from which 
this appeal is taken, and the judgment of the recorder's court of Edge- 
combe County invoking the suspended sentence will be set aside, and the 
cause remanded to the Superior Court of Edgeconlbe County to be by it 
remanded to the recorder's court of said county for hearing in accordance 
with law and justice, on the question of fact as to whether defendant has 
~ i o l a t e d  the condition on which the sentence was suspended.-at which 
hearing defendant shall h a ~ e  an opportunity to he heard, and to offer 
evidence. 

E r ro r  and remanded. 
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RUSSELL S. CHESSOS v. NELLO L. TEER COMPANY, A CORPORATIOX. 

(Filed 24 September, 1961.) 
1. Highways § 4 b  

A motorist driving upon a highway which is under construction or repair 
cannot assume that  there a r e  no obstructions or defects ahead, but is under 
duty to keep his vehicle under such control that he can stop i t  within tlie 
distance he can see a proper barrier. 

2. Automobiles § 8a- 
The duty to keep a proper lookout requires increased vigilance when the 

motorist's danger is increased by conditions obscuring his view. 

8. Highways Fj 4 b P l a i n t i f f ' s  own negligence held proximate cause of acci- 
dent  a t  barricade of highway under  construction. 

Plaintiff's evidence tended to show that  defendant construction company 
placed no signs or warnings along the highway under construction, that 
while the shoulders of the road had not been finished, plaintiff was un- 
aware that the paving had not been completed, that defendant had erected a 
barrier across the highway a t  the end of the paving which plaintiff testifled 
that he could have seen three hundred feet away, but that  the barrier was 
obstructed on the occasion in question by a car which was turning around 
in the highway in front of the barrier, that plaintiff slackened his speetl 
upon seeing the other car but that  after it had cleared his lane of travel 
he accelerated his speed, a t  which time he first saw the barrier only forty 
feet ahead, that  he immediately applied his brakes but was unable to stop, 
that  he turned left into a detour, lost control of his car, ran off the road on 
the right-hand side of the detour, hit  and broke a cement drain, causing 
his car to turn over and over. Held: The conduct of the innocent motorist 
in obscuring the barrier cannot result in liability on the part  of defendant, 
i t  being apparent that  plaintiEf"s own negligence in failing to keep a proper 
lookout and in traveling a t  a speed greater than was reasonable and pru- 
dent under the circumstances, was the real, efficient and sole proximate 
cause of the accident, and defendant's motion to nonsuit was properly 
allowed. 

4. Automobiles 18g (5)- 
The physical facts a t  the scene of a n  accident may speak louder than 

words. 

APPEAL b y  plaintiff f r o m  Frizzelle,  J., Apr i l  Term,  1952, of WASH- 
INQTON. 

T h i s  is a civil action to  recover f o r  personal injur ies  a n d  property 
damage sustained by  the  plaintiff as  a result of t h e  alleged negligence of 
the  defendant. T h e  pleadings raise the usual issues of negligence, con- 
t r ibutory negligence and  damages. 

I n  March,  1950, the  defendant, Nello L. Teer  Company,  a corporation, 
entered into a contract  wi th  t h e  S t a t e  H i g h w a y  a n d  Publ ic  Works  Com- 
mission of N o r t h  Carol ina to  h a r d  surface with asphal t  a cer tain public 
road leading f r o m  a point near  the  town of P lymouth  i n  Washington 



204 I N  T H E  S U P R E M E  COURT. [236 

County and running eastwardly to Mackeys to intersect with U. S. High- 
way No. 64, and to construct dir t  shoulders along said road. This road 
was built substantially along the route of an  existing dir t  road. I t  is 
intersected by a number of public roads, among them being one leading 
from Albemarle Beach. 

On  the date complained of, all the surfacing of the highway had been 
completed and the road opened to traffic, with the exception of 1,000 feet 
along which the contractor had provided a detour. The  shoulders had 
not been constructed. 

Shortly after noon, on Labor Day, 4 September, 1!)50, the plaintiff was 
driving his car en route from Slbemarle Beach to Plymouth and entered 
this highway. H e  was accompanied by Michael T r u d o o d .  The plaintiff 
testified that  he knew the road was under construction and that  the shoul- 
ders had not been buil t ;  that  he did not know the paving had not been 
completed. After he had proceeded westwardly on the new highway for 
approximately two miles, a t  a speed of about 40 milea; per hour, he noticed 
a car ahead of him apparently trying to turn around. The car turned 
and backed one time and came back around and proceeded eastwardly on 
the south side of the road. When he saw the car he dowed down to about 
25 or 30 miles per hour, but accelerated his speed when the car completed 
its turn. Then for the first time he noticed a barrier across the highway 
just beyond the point where the car had turned. The barrier consisted 
of a pole about 5 or 6 inches in diameter a t  the big end ;  i t  was about 
3 feet above the pavement and was resting on a mound of dir t  on his right- 
hand side and in the groove of a couple of cross-poles on the left-hand 
side. "I was not traveling over 35 miles per hour when I saw the barri- 
cade. The  brakes on my  car mere in good order. I t  was impossible to 
stop my  car in the space between the barricade and me when I saw i t  . . . 
I first saw the pole and then looking for some alternative, I looked and 
eaw this road (the detour) to the left. As soon as the other car cleared 
the lane, I pulled sharply to the left. The detour was on the left side, to 
the south of the highway. The detour was par t  of the old road which was 
being replaced by the newly constructed road. I t  turned pretty sharp to 
the left, and then back to the right. . . . The shoulder had not been built 
a t  the point where the detour led off the pavement. There was a drop 
from the paved par t  down to the dirt,  a 5-inch drop. Beyond that  was a 
grader mark where it had been cut, about 6 inches deep. . . . As I turned 
to enter the detour I dropped off the pavement and when I hit this other 
mark the car looked like i t  was going out of control, and I applied my  
brakes again to keep it from overturning. . . . Then I pulled back to 
the right and went to the side of the road on the rght -hand side of the 
detour. That  put me between the old road and the new road. There was 
a cement drain tile which ran under the detour. The end projected out 
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of the roadway. I struck it and i t  crumbled and fell in. The car was 
thrown over. a i d  turned over and over." The car. a 1941 Chevrolet. was 
damaged beyond repair. H e  also testified there were no signs on or along 
the highway warning motorists of the detour or barricade. Plaintiff was 
seriously injured. 

Michael Trueblood, a witness for the plaintiff, testified, "When we came 
to a point just east of White Marsh Church, there was a pole barrier in 
the road. I first saw a car turning around. When i t  got turned around 
i t  headed toward Mackeys. We were right on the pole, about 40 feet 
away, then. . . . When I first saw the car that  turned around on the 
pavement we were about one-half mile away. I t  stopped on the same side 
we were on, and the next thing I knew i t  was backing out trying to turn  
around. . . . We were right on the barricade when he turned so me could 
see it-about 20 feet away. . . . We could not tell what this car was 
going to do, the way he was driving. . . . We were going about 35 or 40 
miles per hour before we came to  the barrier. The old road is close to the 
barrier, 20 or 25 feet. . . . Chesson applied his brakes and tried to stop 
when he saw the barricade. . . . H e  could not stop, and turned off into 
the old road." 

Other witnesses for the  lai in tiff testified that  they had traveled orer 
this road, going in the same direction the plaintiff was traveling, a day 
or so before the plaintiff had his accident; that  there were no signs warn- 
ing of the approach to the end of the pavement or of a detour ahead, but 
that  they s& the barrier before reaching i t  and had no difficulty turning 
off on the detour; that  the drop of 6 or 8 inches in going from the pared 
highway to the detour was not a n  abrupt drop but an incline or ramp. 
One of these witnesses, a police officer of the Town of Roper, testified that  
he n7as driving 30 or 35 miles an  hour as he approached the barrier;  that  
he could see i t  and had no difficulty in stopping his car before he got to i t ;  
that, " k t  any reasonable or proper speed you could stop before you got 
to that  barrier." 

At the close of the plaintiff's evidence, the defendant moved for judg- 
ment as of nonsuit. The motion was denied. Whereupon. the defendant 

& ,  

offered numerous witnesses who testified contradicting the plaintiff's evi- 
dence with respect to the presence of warning signs and corroborated the 
plaintiff's witnesses with respect to the gradual incline of the shoulder 
leading from the highway to the detour. The defendant also offered evi- 
dence to the effect that  the barricade could be seen for a distance of 800 
to 1,500 feet. 

At  the conclusion of the defendant's evidence, the plaintiff took the 
stand in rebuttal and on cross-examination testified, "The barrier i n  my 
estimation would be hard to distinguish because of its color, and unless 
7011 n-ere riding along and had knon-ledpr of that barrier, and were look- 
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ing directly for it, I would not say that I could see i t  over 300 feet. I 
imagine I could see it 300 feet if i t  had not been obstructed." 

I n  apt time the defendant renewed its motion for judgment as of non- 
suit and the motion was allowed and plaintiff appeals, assigning error. 

Bai ley  & Bai ley  for plaintif f ,  appellant.  
R o d m n n  (e. R o d m a n  for de fendan t ,  appellee. 

DENNY, J. The accident complained of occurred in broad daylight. 
And when the plaintiff's evidence is considered in the light most favorable 
to him, we do not think it is sufficient to establish actionable negligence 
on the part of the defendant. 

The plaintiff's evidence points unerringly to the fact that he could 
have seen the barrier on the highway in ample time to have stopped his 
car before reaching it, if the barrier had not been obscured by another 
automobile. 

What effect then did the conduct of an innocent motorist in obscuring 
the barrier from plaintiff's view have upon the rights of the litigants? 
The late Chief  Jus t i ce  S t a c y  pointed out what will and what will not 
constitute insulating negligence under such circumstances, in B u t n e ~  v. 
Spease,  217 N.C. 82, 6 S.E. 2d 808, where he said: "The rule is, that if 
the original act be wrongful, and would naturally prove injurious to some 
other person or persons, and does actually result in injury through the 
intervention of other causes which are not in themselves wrongful, the 
injury is to be referred to the wrongful cause, passing by those which are 
innocent. Sco t t  v. Shepherd ,  2 B1. 592 ( S q u i b  casc?). But if the orig- 
inal wrong only becomes injurious in consequence of the intervention of 
some distinct wrongful act or omission on the part of another or others, 
the injury is to be imputed to the last wrong as the proximate cause, and 
not to the first or more remote cause." 

I n  applying the above rule to the facts in this case, we cannot concede 
that the placing of a barrier across a highway that is under construction, 
when such barrier is erected by the contractor for the protection of the 
traveling public, is within itself a wrongful act, or that such obstruction 
"would naturally prove injurious to some person or persons." The very 
presence of another automobile on the highway under the conditions and 
circumstances detailed by the plaintiff's evidence, called for caution on 
his part. I n  fact, he so testified in the trial below: "I had decreased my 
speed when I saw a car turning around ahead of me. . . . I t  was backing 
out from the road that lead around-the detour. . . . that . . . indicated 
to me that there was some necessity for care on my part. I slowed down. 
Then after the car got out of my way I accelerated my speed." Even so, 
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it is apparent that he did not exercise reasonable care, under the circum- 
stances, for his own safety. 

One who operates an automobile on a public highway, which is under 
construction or repair, cannot assume that there are no obstructions or 
defects ahead. 60 C.J.S., Section 201 (d), page 528, et seq.; H u m p h r e y  
v. W a y n e  County ,  257 Nich. 398, 241 N.W. 212; W e s t e r n  U n i o n  T e l .  
Co. v. Stephenson. (C.C.A., 5th Cir.), 36 F. 2d 47; Schwar t z  v. Jaf fe ,  
324 Pa. 324,188 A. 295 ; D u k e  v. Consolidated Gas Co. of N .  Y., 244 App. 
Div. 337, 279 N.Y.S. 442. I n  such instances i t  is the duty of a motorist 
to keep his car under such control that it can be stopped within the dis- 
tance within which a proper barrier ahead can be seen. W e s t e r n  U n i o n  
T e l .  Co. v. Stephenson,  supra;  Blashfield's Cyclopedia of Automobile Law 
and Practice, Volume 5, section 3311, page 439. The last cited authority 
also states in the same section that, '(If he ( a  motorist) is able to stop 
after seeing a . . . contractor's barrier across a highway, but fails to do 
so, his contributory negligence mill bar his recovery notwithstanding the 
failure of the contractor to provide statutory signals." 

A motorist should exercise reasonable care in keeping a lookout com- 
mensurate with the increased danger occasioned by conditions obscuring 
his view. Blashfield's Cyclopedia of Automobile Law and Practice, 
Volume 5, section 3318, page 448; 60 C.J.S., section 201 (h) ,  page 541; 
H u m p h r e y  v. W a y n e  County ,  supra;  El ler  v. R. R., 200 N.C. 527, 157 
S.E. 800; M u r r a y  v. R. R., 218 N.C. 3 9 2 , l l  S.E. 2d 326, and cases cited. 

The case of E'ller v. R. R., supra,  involved a collision between the plain- 
tiff's automobile and one of the defendant's passenger trains. To show 
negligence on the part of the defendant, the plaintiff, among other things, 
relied upon the excessive speed of the train and the failure to give any 
warning by bell or otherwise of its approach. Another element of negli- 
gence insisted upon by the plaintiff was that a car crossing the track at  
the time he arrived obscured his view. The Court said: "Such obstruc- 
tion, however, was not due to any fault of the railroad company, and, 
indeed, was a circumstance wholly beyond its control." See L e e  v. R. R., 
IS0 N.C. 413, 105 S.E. 15; and N o o r e  v. R. R., 203 N.C. 275, 165 S.E. 
708. 

Likewise, in the case of M u w a y  v. R. R., supra, the plaintiff, an em- 
ployee of the defendant railroad, and other of its employees, were engaged 
in repairing a grade crossing. To protect the workmen, the railroad had 
placed a dump car as a barricade on the concrete portion of the highway. 
As a Mrs. Elliott, a codefendant, approached the crossing, she overtook 
another car traveling in the same direction and on the same side of the 
highway. She speeded up to pass the car ahead and just at that moment 
it turned to the left to go around the barricade. Then Mrs. Elliott kept 
straight ahead, not seeing the barrier until too late to stop. She ran into 



208 I N  T H E  SUPREME COURT. [236 

the barrier and seriously injured the plaintiff. I t  war) contended there, as 
in the instant case, that the defendant railroad company failed to provide 
sufficient warning to travelers on the highway that there was a barrier at  
the crossing. I t  was also argued that Mrs. Elliott was prevented by the 
car ahead from seeing the obstruction which had beer placed in the high- 
way by the defendant railroad, and that she did not see it until the car 
ahead turned to the left, when i t  was too late for her to stop in time to 
have averted the accident. This Court held that plaintiff's injury was 
proximately caused by Mrs. Elliott's failure to exercke ordinary care and 
to observe the laws of the road in the operation of hsr automobile, indc- 
pendent of any act of omission of duty on the part of the defendant 
railroad. 

I n  applying the foregoing principles of law to the facts in this case, it 
is our opinion, and we so hold, that the negligence of the plaintiff nvs 
the proximate cause of his injuries and damage. HE was traveling on a 
highway that he knew was under construction. His guest passenger saw 
the automobile stop on the highway when they were one-half rnile away. 
The plaintiff drove his car the one-half mile and was within 40 feet of 
the barrier across the highway as the other car cleared his side of the road. 
When the car completed its turn, he accelerated his speed although the 
barrier was in plain view only 40 feet ahead. When he did see the bar- 
rier, he applied his brakes but could not stop. d s  soon as the other car 
cleared the south lane of the highway, he turned left into the detour, lost 
control of his car, ran off the road on the right-hand side of the detour, 
broke a cement drain, and the car had such momentum that it not only 
turned over, but, in his language "turned over and over." I t  would seem 
to be another case where the physical facts speak louder than words. 
Powers v. Sternberg, 213 N.C. 41, 195 S.E. SS. 

The judgment of the court below is 
Affirmed. 

R. P. DAVIS v. J. L. DAVIS, JOSIE DAVIS AXD PENDER DAVIS, a MISOR. 

(Filed 24 September, 1932.) 
1. Frauds § 2- 

Ordinarily, a promissory representation cannot be made the basis of 
fraud unless it is made with a present intent not to carry it out, and thus 
amounts to a misrepresentation of existing fact. 

2. Cancellation of Instruments 5 %Evidence held insilfficient to show that 
promise to support grantor was fraudulent misrepresentation. 

A deed from a father to his son and daughter-in-law in consideration of 
the grantees' promise to support grantor for the remainder of his natural 
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life cannot be canceled on the ground that the promissory representation 
was fraudulent when it appears from grantor's own evidence that for some 
five years after the execution of the deed the grantor lived with grantees 
and that grantor sought cancellation a t  the expiration of that time because 
of the grantees' conveyance of the property to their minor son and the 
failure of the male grantee to send grantor the sum of fifty dollars for food 
and clothes, since the evidence does not show that grantees had no inten- 
tion of supporting grantor a t  the time the agreement was entered into. 

3. Fiduciaries 8 1 : Cancellation of Instruments 5 *- 
No presumption of fraud or undue influence arises from the conveyance 

of land by a father to his son, since the relationship is not a fiduciary one. 

4. Deeds 98 4, 16- 
Promise by grantees to support grantor for the balance of his natural 

life is alone sufficient consideration to support the deed, and where the 
evidence discloses that the deed was esecuted with the espress agreement 
that the grantees would look after and support grantor, and also that tht. 
male grantee paid the sum of five hundred dollars to grantor and canceletl 
a deed of trust on the property in the male grantee's favor, grantor's cause 
of action to cancel the deed for want of consideration is properly non- 
suited. 

APPEAL by plaintiff from Sharp, Spec-iul Judge, March-April Term. 
1952, of MADISON. 

This is an  action to set aside a fee simple deed executed 17 September, 
1945, by the plaintiff to the defendants, J. L. Davis and wife, Josie Davis, 
as tenants by the entirety, for  alleged fraud and undue influence in its 
procurement and for lack of consideration; and to cancel a deed executed 
on 13  October, 1950, by these defendants, conveying the premises in ques- 
tion to their minor child, Pender Davis, subject to a life estate reser~ed 
in Josie Davis. The minor defendant is represented in this action by a 
duly appointed guardian ad litem. The  additional facts pertinent to the 
appeal are hereinafter set out. 

1. R. P. Davis, now 78 years of age, is the father of the defendant, 
J. L. Davis. H i s  wife died in 1932. Thereafter, his daughter, Mrs. 
Clark, or his daughter, Mrs. Rice, lived with him until 1938. I n  1938, 
his son, J. L. Davis and his wife and children moved into plaintiff's home 
and have resided there since that  time. 

2. I t  is alleged that  soon after J. L. Davis and his wife moved into the 
home of plaintiff, they undertook to carry out a preconceived plan to 
defraud the plaintiff out of his f a rm and home; that  they insisted they 
wanted to  live with the plaintiff, to care for and maintain him for the 
remainder of his natural life; that  they supplanted their will for  his, and 
thus induced the plaintiff to convey his farm and home to them, which 
property i t  is alleged is reasonably worth $6,000 to $8,000. It is further 
alleged that  said conveyance was made without consideration. 
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3. The deed from the plaintiff to the adult defendants, recites a con- 
sideration of $500.00 and other considerations. Immediately following 
the description of the property conveyed, the deed contains this stipula- 
tion: "With the express agreement and understanding that the said par- 
ties of the second part hereto are to lire with, look after, care for, support 
and maintain the said R. P. Davis for and during his natural life." 

4. Prior to the execution of the above deed, and most of the time since, 
the defendant, J. L. Davis, has been working in Detroit, Michigan. The 
deed was prepared by plaintiff's attorney, and neither his son, J. L. Davis, 
nor his wife was present at  the time of its preparation. As a considera- 
tion for the execution of the deed, the defendant, J. L. Davis, was to pay 
the plaintiff $500.00 and cancel a deed of trust held by him on his father's 
property, which his father had executed to secure ail indebtedness to him 
in the sum of $800.00; and the defendants, J. L. Davis and wife, were to 
support the plaintiff in accordance with the provis~ons contained in the 
deed. 

5. I n  the trial below the plaintiff, among other things, testified, "When 
I made the deed to Johnny Davis in 1945 I went right in the Register of 
Deeds' office and Johnny cancelled the deed of trust that I made to him 
at that time as a consideration for my deed. . . . > I t  that time he paid 
out to me $500.00 in one hundred dollar bills in the courthouse. When 
he paid me the $500.00 and cancelled the eight hundred dollar deed of 
trust I executed the deed. . . . I knew exactly what I was doing when I 
made the deed. . . . Nobody made me make that deed. . . . I went to 
my attorney myself and had the deed made myself and sent it to Johnny 
Davis in Detroit." 

6. According to plaintiff's eridence, he has been dissatisfied with the 
support furnished him, particularly during the last two years. He  testi- 
fied that his son's wife told him in November, 1950, that if he got any- 
thing he would have to get it out of J. L. Davis. About a week after that, 
the plaintiff left the home of the defendants and has resided since that 
time with his daughter, Mrs. Clark. The plaintiff further testified, "I 
told J. L. Davis after he made that deed to the boy, I said, 'If you hadn't 
made that deed to your boy, I would not have brought this suit.' And if 
he had sent me the $50.00 to buy me some food and clothes. . . . I will 
say that when I made this deed in 1945 I was perfectly willing for him 
to have the land if he would support me, but he fai1c.d to do it. The only 
objection I have up to the present time is that he is riot supporting me." 

At the close of plaintiff's evidence. the defendant moved for judgment 
as of nonsuit and the motion w a c  allowed and the plaintiff appeals, 
assigning error. 
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Clyde M .  Roberts and Calvin R. Edney for plaintiff, appellant. 
J .  M.  Baley, Jr., and Charles E .  Mmhburn for defendants, appellees. 

DENSP, J. I t  is the general rule that an unfulfilled promise cannot be 
made the basis for an action for fraud. Williams v.  Williams, 220 N.C. 
806,18 S.E. 2d 364; Shoffner v. Thompson, 197 N.C. 664, 150 S.E. 195; 
Trust  CO. v. Yelverfon,  185 N.C. 314, 117 S.E. 299; Pritchard v. Dailey, 
168 N.C. 330, 84 S.E. 392; 23 Am. Jur., Fraud and Deceit, section 3s. 
page 799, et seq. The rule, of course, is otherwise, where the promise is 
made fraudulently with no intention to carry it out, and such promise 
constitutes a misrepresentation of a material fact which induces the 
promisee to act upon it to his injury. Williams v. Williams, supra. 

The evidence of the plaintiff, however, is not sufficient to show that 
J. L. Davis and wife, Josie Davis, had no intention of supporting the 
plaintiff at  the time the agreement for support was entered into. The 
defendants had lived in the plaintiff's home approximately 7 years before 
the deed was executed, and plaintiff had lived with the defendants for 
more than five years thereafter before any serious controversy arose with 
respect to the plaintiff's support. Moreover, the plaintiff made it clear 
that he would not have instituted this action if his son had sent him the 
$50.00 (apparently an amount he had requested) for food and clothes, 
and he and his wife had not conveyed the premises in question to their 
minor son. 

The plaintiff insists that a confidential relationship existed between 
the adult defendants and the plaintiff which raised the presumption of 
fraud and entitled him to go to the jury, irrespective of any other evi- 
dence. The contention is untenable. This action does not involve a 
fiduciary relationship as was the case in McNeill v. McNeill,  223 N.C. 
178, 25 S.E. 2d 615. Here, we are dealing with a parent and his son and 
daughter-in-law. I t  is a family relationship, not a fiduciary one, and 
such relationship does not raise a presumption of fraud or undue influ- 
ence. Gerringer v. Germ'nger, 223 N.C. 518, 28 S.E. 2d 501; I n  re 
Craven, 169 N.C. 561, 86 S.E. 587. 

Likewise, the allegation in the complaint to the effect that the deed 
was executed and delivered without consideration is negatived by the 
plaintiff's own testimony. At the time of its execution, the plaintiff 
received the equivalent of $1,300 and the promise of support. The latter 
promise alone was sufficient consideration for the transfer of the property. 
Minor v. Minor, 232 N.C. 669, 62 S.E. 2d 60; Lee v. Ledbetter, 229 N.C. 
330, 49 S.E. 2d 634; Ayers v. Banks, 201 N.C. 811, 161 S.E. 550; Salms 
v. Martin. 63 N.C. 608. 

The plaintiff excepts to the exclusion of certain evidence purporting to 
be statements made by the plaintiff prior to the execution of the deed 
involved herein. The exception will not be upheld. 
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-1 careful  consideration of al l  the  evidence disclosed by  t h e  record, when 
considered i n  the  l ight  most fa rorab le  t o  the  plaintiff, a t  most, shows only 
a breach of contract f o r  support.  Qerr inger  v. Ge&nger,  s upm.  T h e  
evidence is clearly insufficient t o  w a r r a n t  the  s u b m i s ~ i o n  of a n  issue t o  
the  j u r y  on the  question of f raud ,  undue influence. Isr lack of considera- 
tion. 

T h e  judgment  of the court  below is  
9ffirmed. 

ROBERT 0. ALEXANDER v. LAWRENCE E. BROWN . a s n  CARL W. SAIITH. 

(Filed 24 September, 1932.) 

1. Malicious Prosecution § 5- 

In  a n  action for malicious prosecution, plaintiff if; entitled to allege the 
fact of his arrest and all  circumstances of aggral-ation attending it  a s  
bearing upon the issue of damages. 

2. Pleadings § 22b- 
Where a n  amended complaint is filed after expiratton of the time allowed 

in the order permitting the filing of the amendment, the trial court has 
the discretionary power to enter a n  order extending the time for the filing 
of the amendment to the date of the hearing and orerrule defendant's 
motion to strike on the ground that  the amendment was filed after the 
expiration of the time allowed. G.S. 1-163, G.S. 1-152. 

3. Judgments  § 17a- 

Where a judicial ruling is susceptible of two interpretations, the court 
will adopt the one which makes it harmonize with the law properly appli- 
cable to the case. 

4. Courts § &Order allowing amendment, made af ter  order  allowing mo- 
tion t o  strike, held no t  repugnant  when properly construed. 

Where a motion to strike a paragraph of the complaint relating to the 
second cause of action is made on the ground that  the facts alleged therein 
by reference to paragraphs of the first cause of action were irrelevant, and 
such motion is granted without statement of reasons, another Superior 
Court judge has the discretionary power to allow an amendment setting 
out the same facts in full instead of by reference to other parts of the 
complaint, when such allegations a re  relevant and material, since the order 
granting the motion to strike will be interpreted as  based upon error in 
incorporating allegations by reference contrary to Supreme Court Rule No. 
20 ( 2 )  and not on the ground that  the allegations were immaterial, and 
thus the two orders harmonized. with the second implementing rather than 
repudiating the first. 

_IFPEAL b defendants f rom Robbit f ,  J., a t  J i m e  Term,  1952, of 
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Civil action for false arrest and imprisonment and for malicious prose- 
cution heard upon a motion to strike parts of an  amendment to the 
complaint. 

These are the salient facts : 
1. This cause was heard bp us a t  the Fall  Term, 1949. Alexander  1 % .  

Lindsey, 230 N.C. 663, 55 S.E. 2d 470. 
2. Thereafter, to wit, on 7 June,  1951, the plaintiff Robert 0. Alex- 

ander recast his complaint so as to allege a first cause of action against 
the defendants Lawrence E. Brown and Car l  W. Smith as joint tort- 
feasors for false arrest and imprisonment, and a second cause of action 
against the defendant Lawrence E. Brown alone for malicious prose- 
cution. 

3. Both causes of action allegedly arose out of a series of related events, 
which are depicted from the plaintiff's point of view in the opinion on 
the former appeal. 

4. When he remodeled his complaint, the plaintiff recounted the cir- 
cumstances attending his arrest and imprisonment with particularity in 
the eight paragraphs of his first cause of action. 

5. The plaintiff invoked the deprivation of his liberty as an element of 
damage ii his second cause of action. Bu t  he did not set out in his state- - 
ment of his second cause of action the circumstances accompanying his 
arrest and imprisonment. H e  undertook, homerer, to incorporate such 
circumstances in his second cause of action by inserting this reference 
to the allegations of his first cause of action in the first paragraph of his 
second cause of action : "That the plaintiff reiterates the allegations con- 
tained in paragraphs 1 through 8 of his first cause of action." 

6. The defendants thereupon moved to strike the first paragraph of the 
plaintiff's second cause of action on the ground that  the allegations there- 
by "made a part  of said cause of action by reiteration . . . are immate- 
rial, irrelevant, and prejudicial to the defendant Lawrence E. Brown." 

7. The motion to strike was heard by His  Honor, J. C. Rudisill, the 
presiding judge a t  the June  Term, 1951, of the Superior Court of Bun- 
combe County, who entered an order striking out "all of paragraph one 
of the second cause of action" and allowing the plaintiff until 6 Ju ly ,  
1951. as time in which to amend his complaint. 

8. Three days after the expiration of the time specified by Judge Rudi- 
sill, to wit, on 9 July,  1951. the p l~in t i f f  filed an amendment to the com- 
plaint in which he restated his second cause of action in its entirety. The 
first eight paragraphs of the amendment set out in specific detail the 
plaintiff's version of the facts surrounding his arrect and impriqonment. 

9. The defendants thereupon made a twofold motion to strike. They 
moved to strike the amendment as a whole on the ground that  it "was filed 
. . . three days after the time for filing had expired," and they moved t o  
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strike the first eight paragraphs of the amendment on the theory that 
their allegations ('are immaterial, irrelevant, and prejudicial," and con- 
stitute "a repetition of the paragraph . . . heretofore stricken out . . . 
by His Honor, J. C. Rudisill." 

10. This motion to strike was heard by His Honor, William H. Bobbitt, 
the presiding judge at the June Term, 1952, of the Superior Court of 
I3uncombe County, who entered an order extending ,the time for filing the 
amendment to the date of the hearing, i e . ,  10 June, 1952; adjudging the 
amendment duly filed as of that day;  denying the motion to strike in its 
entirety; and allowing the defendants thirty days to answer, demur, or 
otherwise plead to the amendment. The order recites in express terms 
that this action was taken by Judge Bobbitt in the exercise of his discre- 
tion. 

11. The defendants appealed, assigning Judge Bobbitt's order as error. 

G u y  W e a v e r  for plaintif f ,  appellee. 
J .  W .  H a y n e s  for defend,u,nts, appellunts.  

ERVIX, J. Since the deprivation of personal liberty suffered by a 
plaintiff and all circumstances of aggravation attending it constitute ele- 
ments of damage in an action for malicious prosecution, the present plain- 
tiff's version of the facts accompanying his arrest and imprisonment is 
clearly germane to his second cause of action. 54 C.J.S., Malicious 
I'rosecution, section 112. 

G.S. 1-163 provides that "the judge may . . . arnend any pleading . . . 
by inserting . . . allegations material to the case," and G.S. 1-152 speci- 
fies that "the judge may likewise, in his discretion, . . . allow an . . . 
act to be done after the time limited, or . . . may enlarge the time." 
These statutory provisions conferred upon Judge Bobbitt the discretion- 
ary power to extend the time for filing the amendment to the complaint 
to the date specified in his order. Smith 11. I n s u r u w e  C o m p a n y ,  208 N.C. 
99,179 S.E. 457. 

The defendants insist with much earnestness and eloquence that Judge 
I3obbitt erred in permitting the plaintiff to file a pleading containing the 
first eight paragraphs of the amendment and in denying their motion to 
strike such paragraphs from the amendment even if he did possess dis- 
cretionary power to permit the plaintiff to file an amendment to the com- 
plaint after the time limited in Judge Rudisill's order. They advance 
these arguments to support their position: That when he recast his com- 
plaint, the plaintiff incorporated his version of the facts attending his 
arrest and imprisonment in his second cause of action by appropriate 
reference to the allegations of his first cause of action; that Judge Rudisill 
adjudged as a matter of law that the plaintiff's version of these facts was 
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immaterial and irrelevant to his second cause of action and prejudicial 
to the defendant Lawrence E. Brown, and struck out the first paragraph 
of the plaintiff's second cause of action for that  reason; that  this ruling 
of Judge Rudisill, whether sound or unsound, became binding on the 
parties as "the law of the case" by the plaintiff's failure to have it re- 
viewed on appeal; that  Judge Bobbitt's action in permitting the plaintiff 
to file a pleading containing the first eight paragraphs of the amendment 
and in refusing to strike such paragraphs from the amendment was tanta- 
mount to a reversal of Judge Rudisill's ruling because the first eight 
paragraphs of the amendment set out in specific detail the plaintiff's 
version of the facts accompanying his arrest and imprisonment; and that 
consequently Judge Bobbitt7s action is invalidated by the rule applied in 
Power Cowzpnny v. Peacock, 197 N.C. 735, 150 S.E. 510, that  one Supe- 
rior Court judge cannot review the decision of another Superior Court 
judge upon a matter of law or legal inference. 

The position of the defendants is rendered untenable by the salutary 
principle that where a judicial ruling is susceptible of two interpretations, 
the court will adopt the one which makes it harmonize with the law prop- 
erly applicable to the case. I n  rp Summers, 79 Ind. App. 108, 137 X.E. 
291 ; 49 C.J.S.. Judgments, section 436. 

While the record rereals that  the defendants moved to strike the first 
paragraph of the plaintiff's second cause of action on the ground that  the 
allegations thereby "made a part  of said cause of action by reiteration 
. . . are immaterial, irrelevant. and prejudicial to the defendant Law- 
rence E. Brown," i t  does not compel the conclusion that  Judge Rudisill 
made the erroneous adjudication that the ground assigned by the defend- 
ants for their motion was valid in law ~vhen  he struck out "all of nara- 
graph one of the second cause of action" without stating any reason what- 
ever for his ruling. I n  entering his order, Judge Rudisill heeded the 
sage advice which the E a r l  of Mansfield is reputed to have given those 
who wear the ermine: "Consider what you think justice requires, and 
decide accordingly. But  never give your reasons ; for your judgment will 
probably be right, but your reasons will certainly be wrong." 

When all is said, the order is susceptible of the construction that  Judge 
Rudisill struck out paragraph one of the second cause of action merely 
hecausr the plaintiff's attempt to incorporate his version of the facts 
attending his arrest and imprisonment in his second cause of action by 
reference to the allegations of his first cause of action contravened the 
rule of court which provides that  "erery pleading containing two or more 
causes of action shall, i n  each. set out all the facts upon which i t  rests, 
and shall not by reference to others, incorporate in itself any of the alle- 
gations in them, except that exhibits, by marks or numbers-, may be re- 
ferred to without reciting their contents, when attached thereto." Su- 
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preme Court Rule No. 20 (2 ) )  General Statutes, Vol. 4, Appendix 1 ;  
Cherry v. Walker,  232 N.C. 725, 62 S.E. 2d 329; Kzng v. Coley, 229 N.C. 
258,49 S.E. 2d 648 ; McIntosh on North Carolina Practice and Procedure 
in Civil Cases, section 433. This interpretation harmonizes the order 
with the legal principle that  the deprivation of personal liberty suffered 
by the plaintiff and all circumstances of aggravation attending i t  consti- 
tute elements of damage in the action for malicious prosecution. I t  is 
likewise consistent with the inclusion in the order of the provision grant-  
ing the plaintiff leave to amend his complaint. This provision indicates 
that  Judge Rudisill contemplated that  the plaintiff would revamp hi, 
second cause of action so as to conform the same to the rule of court. 

Under this view, Judge Bobbitt's order implements rather than repu- 
diates Judge Rudisill's ruling. This being true, Judge Bobbitt's order is 

Affirmed. 

GATES SCHOOL DISTRICT COMMITTEE, Com'osr:~ OF M. R. TAYLOR. 
JOHN H. WIGQINS AND R. G. OWENS, AND THE F~LLOWING INDIVIDUALLY, 
J. R. FREEMAN, J. N. EURE, L. J. HAYES, HARRY EURE, D. G. FREE- 
MAN, L. T. HARRELL AND HOWARD EURE, CITIZENS, RESIDENTS A N D  

TAXPAYERS A N D  PATRONS OF THE ABOIE NAMED SCHOOL DISTRICT, HA\ISG 
CHILDREN ASSIGNED TO AND ATTENDING THE SCHOOL OF SAID DISTRICT AS 

PUPILS, V. THE BOARD OF EDUCATION O F  GATES COUNTY, COM- 
POSED OF S. P. CROSS, CHAIRMAN. ASD MRS. MARION NIXON ASD 

LAMAR BENTON AND W. C. HARRHLL, G.~TES COUNTY SUPERIXTESDES~ 
OF PURLIC IXSTRIJCTION. 

(Filed 24 September, 1952.) 

Schools 9 &-Complaint held insuficient to state cause to restrain consoli- 
dation of schools either for want of authority or abuse of discretion. 

This action was instituted to enjoin school authorities from consolidating 
a non-special ta r  district for administrative and attendance purposes d t h  
a special tax district having no special tax under G S. 115-189, G.S. 115-361. 
plaintiffs alleging that the consolidation was not authorized by law and 
that such consolidation, under the circumstances, amounted to abuse of 
discretion. Held: I t  having been determined on a former appeal that the 
County Board of Education had authority to order the consolidation under 
the provisions of G.S. 115-99, and it appearing from the facts alleged that 
there were cogent reasons for consolidating the scliools negating abuse of 
discretion in the decision to consolidate, defendants' dem~irrer ore t o ~ t r s  
to the complaint was properly sustained. 

APPEAL by plaintiffs from Willianls, J., a t  March Term, 1953, of 
GATES. 

Suit  to enjoin or set aside the action of school authorities i n  consoli- 
dating  school^. 
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Prior to the order of discontinuance and consolidation hereafter men- 
tioned, the Board of Education of Gates County maintained an ele- 
mentary school in the Gates School District, a non-special tax district of 
Gates County, and a union school in the Gatesville School District, a 
special tax district of Gates County. The Gatesville School District does 
not have a supplemental tax under G.S. 115-189 or G.S. 115-361. On 
28 August, 1951, the Board of Education of Gates County, acting with 
the approval of the State Board of Education, entered an order discon- 
tinuing the elementary school in the Gates School District and consoli- 
dating such elementary school for administrative and attendance purposes 
with the union school in the Gatesville School District. 

The plaintiffs M. R. Taylor, John H. Wiggins, and R. G. Owens, as 
school committeemen of the Gates School District, and the plaintiffs J. R. 
Freeman, J. N. Eure, L. J. Hayes, Harry Eure, D. G. Freeman, L. T. 
Harrell, and Howard Eure, as citizens, parents, and taxpayers residing 
in the Gates School District, thereupon brought this action against the 
defendants, the Board of Education of Gates County, and W. C. Harrell, 
the Superintendent of Public Instruction of Gates County, to set aside 
the order of 28 August, 1951, and to enjoin the defendants from carrying 
such order into effect. 

The complaint undertakes to attack the legality of the action of the 
school authorities on the theory that their action was either without 
authority of law, or so clearly unreasonable as to amount to an oppressive 
and manifest abuse of any authority conferred upon them by law. The 
defendants answered, denying the ralidity of the plaintiffs' case. 

The plaintiffs applied to Judge J. Paul Frizzelle for an interlocutory 
or preliminary injunction to restrain the defendants from carrying the 
order of discontinuance and consolidation into effect pending the final 
hearing, and Judge Frizzelle granted such injunction upon the specific 
hypothesis that the order in question was not sanctioned by law. This 
court reviewed this ruling upon the appeal of the defendants, held that 
the issuance of the injunction constituted error, and remanded the cause 
to the Superior Court for further proceedings. School District Commi t -  
t e e  2' .  Board of Edz~ca t ion ,  235 N.C. 212, 69 S.E. 2d 529. 

When the cause came on for hearing at  the March Term, 1952, of the 
Superior Court of Gates County, the defendants demurred ore tenus to 
the complaint and moved to dismiss the action on the ground that the 
complaint did not state facts sufficient to constitute a cause of action. 
Judge Williams, the presiding judge, rendered a judgment sustaining the 
oral demurrer and dismissing the action. The plaintiffs appealed, assign- 
ing the judgment as error. 
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John A. Wilkinson and H. S .  Ward for plaintiffs, appellants. 
Godwin & Gsdwin for defendants, appellees. 

EBVIN, J. These propositions are well settled : 
1. The Superior Court may enjoin or set aside the action of school 

authorities in creating or consolidating school districts when their action 
is without authority of law. Kreeger v. Drummond, 235 N.C. 8, 68 S.E. 
2d 800; Kistler v. Board of Education, 233 N.C. 400, 64 S.E. 2d 403; 
Feezor v. Siceloff, 232 N.C. 563, 61 S.E. 2d 714; A t k i m  v. McAden, 229 
N.C. 752, 51 S.E. 2d 484; School C ~ m m i t t e e  v. Board of Education, 
186 N.C. 643, 120 S.E. 202; Davenport v. Board o f  Education, 183 
N.C. 570,112 S.E. 246; Pemberton v. Board of Education, 172 N.C. 552, 
90 S.E. 578; Pickler v. Board of Education, 149 N.C. 221, 62 S.E. 902 ; 
Venable v. Scho0.1 Committee, 149 N.C. 120, 62 S.E, 902. 

2. Although the law may confer upon school authorities the discretion- 
ary authority to create or consolidate school districts, the Superior Court 
may enjoin or set aside the creation or consolidaticm of school districts 
by such authorities when their action is so clearly unreasonable as to 
amount to an oppressive and manifest abuse of their discretion. Kreeger 
v. Drummond, supra; Kistler v. Board of Education, supra; Gore v. 
Columbus County, 232 N.C. 636, 61 S.E. 2d 890; Feez0.r v. Siceloff, 
supra; Atkins v. McAden, supra; M a s e r  v. Smathers, 213 N.C. 183, 195 
S.E. 376; Moore v. Board of Education, 212 N.C. 499, 193 S.E. 732; 
Crabtree v. Board of Education, 199 N.C. 645, 155 S.E. 550; Clark v. 
McQueen, 195 N.C. 714, 143 S.E. 528; Board of 2:ducation v. Forrest, 
190 N.C. 753, 130 S.E. 621; McInnish v. Board of Education, 187 N.C. 
494,122 S.E. 182; School Committee v. Bo.ard of Education, supra; Pem- 
berton v.  Board of Education, supra; Arewton v. School Committee, 158 
N.C. 186, 73 S.E. 886; Pickler v. Board of Educai!ion, supra; Venable 
v. School Committee, supra. 

When this cause was before us on the former appeal, we held that the 
statute embodied in G.S. 115-99 confers upon a county board of educa- 
tion, which acts in such respect with the approval of the State Board of 
Education, discretionary legal authority to consolidate a non-special tax 
district, either in whole or in part, for administrative and attendance 
purposes only with a special tax district having no supplemental tax under 
G.S. 115-189 or G.S. 115-361 without the consent of the voters in  the 
portion of the non-special tax district being added to the special tax dis- 
trict. School District Committee v. Board of Education, supra. This 
holding is tantamount to an adjudication that the Board of Education of 
Gates County was authorized by law to adopt the order of discontinuance 
and consolidation under attack, and that the complaint is fatally defective 
in so far  as it attempts to allege the contrary. 
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It would unduly prolong this opinion without effecting a compensating 
good to  set forth a minute analysis of the other allegations of the com- 
plaint. When all is said, they merely disclose that  a t  the time of their 
adoption of the order of discontinuance and consolidation, the school 
authorities were confronted by appealing reasons, chiefly sentimental in 
character, for  continuing the elementary school i n  the Gates School Dis- 
trict, and cogent reasons, largely practical i n  nature, for consolidating it 
with the union school in the Gatesville School District. The circumstance 
that  the school authorities chose the latter course rather than the former 
does not suffice to show that  they abused their discretion. 

What has been said compels the conclusion that  the complaint does not 
state facts sufficient to constitute a cause of action, and necessitates an  
affirmance of the judgment. McIntosh:  North Carolina Practice and 
Procedure in Civil Cases, section 448. 

Affirmed. 

STATE v. EARL GRIFFIN. 

(Filed 24 September, 1952.) 
1. Homicide Q 26- 

Evidence tending to show that after an altercation during which defend- 
ant knocked deceased to the floor, defendant brutally kicked deceased time 
after time over a period of fifteen minutes while deceased was lying help- 
less on the floor, inflicting injuries, including a fractured skull and broken 
ribs, causing death, is held sufficient to overrule nonsuit in a prosecution 
for murder in the second degree, G.S. 15-173, notwithstanding that the 
assault was provoked. 

2. Homicide Q 27f- 
Instructions of the court on defendant's plea of self-defense held with- 

out error. 

3. Homicide Q 27a- 
Where the State does not contend that the murder was committed with 

a deadly weapon and is not given the benefit of any presumption created by 
proof of an intentional killing with such weapon, the court is not required 
to define the term. 

The charge of the court upon the count of murder in the second degree 
and the count of manslaughter and in applying the law to the evidence in 
the case held without error. 

APPEAL by defendant from Ouyn, J., March Term, 1952, HENDERSOX. 
N o  error. 



220 I N  T H E  S U P R E J I E  COURT. [236 

Criminal prosecution under a bill of indictment which charges that 
defendant committed the crime of murder in the slaying of one Lola Lyda. 

On 26 November 1951 there was a drinking party at  the home of the 
deceased. Defendant twice went off to buy whiskey with money furnished 
by deceased. The second time he came back with a half-gallon fruit jar 
of liquor. Some time later deceased accused defendant of stealing his 
liquor. He  threatened to cut defendant, got a knife, backed defendant up 
against the wall, and made "a rake" at  him. Defendant took the knife 
from deceased and threw it in his truck on the outside. I n  this scuffle 
defendant received a deep gash "all the way acrosrl the fa t  part of his 
hand" and "jaggered" places on his hand and jaw. ]Be bled profusely. 

Deceased then got a shotgun and threatened to kill defendant. Defend- 
ant took the gun away from him. Deceased said he had another gun. 
"Then he started to dive for the door to get the other gun (in another 
room) and Mr. Griffin knocked him down to the floor. Mr. Griffin then 
began kicking him all over his shoulders and all . . . H e  kicked him all 
around his body and on his head . . . He knocked him down on the floor, 
and would take his foot and kick him, and directly he just hauled off and 
stamped down one time like that, I would say struck him here on the 
head, maybe kind of on the back . . ." This continued for about fifteen 
minutes, but he was not kicking him all the time. Blood was all over the 
room-the kitchen. The sheriff testified: "I don't believe there was any- 
thing in the kitchen that did not have some blood on i t  . . . the whole 
place." Defendant was persuaded to desist. I t  was then discovered that 
deceased had no pulse. Defendant tried to revive him. Failing in that, 
he left. Defendant was visibly under the influence of liquor but sobered 
up some when he saw the blood on his hand. 

The deceased died almost immediately. Bn autopsy disclosed that his 
skull was fractured "as much as the shell of an egg would be fractured if 
pushed in." His  heart was bruised, several ribs on each side were broken, 
and there were other injuries. 

Deceased was about sixty-five years of age, in bad health, and "couldn't 
hardly get up when he sat down." 

At  the beginning of the trial the solicitor announced he would not seek 
a conviction of murder in the first degree. The jury returned a verdict of 
"guilty of manslaughter." The court pronounced judgment on the ver- 
dict and defendant appealed. 

Attorney-General McMu2lan and Assistant Attorney-General Love for 
the State. 

Arthur J .  Redden and Geo. Green for defendant appellant. 
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BARIIJHILL, J. The record before us discloses an  aggravated, vicious 
assault. The defendant, i t  is true, had been provoked. Yet i t  is apparent 
he was inspired by unreasoning passion, aroused by liquor, and that  his 
assault upon the deceased went f a r  beyond the requirements of legitimate 
self-defense. Certainly the testimony is aniply sufficient to  repel a de- 
murrer and motion to dismiss under G.S. 15-173. 

Notwithstanding the nature of the assault and the evidence tending to 
show that  the defendant continued to kick and stomp the deceased after 
he was down helpless on the floor, the court below cautiously and pru- 
dently gave him the full benefit of his plea of self-defense. Exceptions 
to the charge directed to this phase of the case are without merit. 

The cause was not tried on the theory defendant was killed by the use 
of a deadly weapon. Therefore, i t  was not necessary for the court to 
instruct the jury as to what constitutes a deadly weapon or to charge it 
as to  whether, under the circumstances disclosed by the testimony, defend- 
ant's "feet and hands" could or could not be deemed to be such a weapon 
within the meaning of the law. 

The State was not given the benefit of the presumption created by proof 
of an intentional homicide with a deadly weapon. Instead the court 
instructed the jury that  before i t  could return a verdict of murder in the 
second degree, it  must find, beyond a reasonable doubt "that the defend- 
ant  unlawfully, willfully and feloniously killed Lola Lyda, and that  with 
malice . . ." 

The court further instructed the jury that if i t  failed to find the de- 
fendant guilty of murder in the second degree, then it should weigh the 
evidence to determine whether he was guilty of manslaughter, and that  
before i t  could render a verdict of manslaughter i t  must find beyond a 
reasonable doubt that  defendant "unlawfully, willfully and feloniously 
killed" the deceased. I n  this connection the court fully and correctly 
explained the law in  respect to sudden passion, excessive force, apprehen- 
sion of danger, and other matters to be considered on the charge of murder 
in the second degree and manslaughter. 

The charge of the court, both on the count of murder in the second 
degree and manslaughter, is so clearly in substantial accord with our 
former decisions the citation of authorities would serve no useful purpose. 
The other exceptions are formal in naturc. They require no discussion. 

I n  the trial below we find 
No error. 
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STATE r. JUNIOR TERRY. 

(Piled 24 September, 1952.) 

1. Criminal Law S76a- 
Where petition for writ of certiorari filed by defendant in apt time to 

bring up the record and case on appeal on his original appeal is denied, 
and upon a later appeal from denial of defendant's motion in the trial 
court to strike out the original judgment, it  appears that the Court, in 
denying the petition for certiorari, had inadvertently overlooked matters 
showing probable error in the trial, the Supreme Court will reconsider the 
petition for certiorari and grant the petition in order to prevent injustice. 

2. Criminal Law § 60b-- 
Where defendant enters a plea of guilty to a \?-arrant charging an as- 

sault upon a female and nothing more, the trial court is without authority, 
upon a later amendment of the warrant to charge that defendant was a 
male person over eighteen years of age, to enter judgment on the amended 
warrant in the absence of a verdict of a jury or a plea of guilty by defend- 
ant to the warrant as amended, and sentence in excess of that permitted by 
law for the offense originally charged in the warrant will be set aside and 
cause remanded for trial upon the warrant as amended. 

APPEAL by defendant from Rdisill, J., May Term, 1952, ROCKINGHAM. 
This appeal arises from an  adverse judgment upon defendant's motion 

to strike the original judgment from the record. 
The defendant was tried a t  the August 1951 Term of the Superior 

Court of Rockingham County upon a warrant  charging tha t  he "did com- 
mit  an  assault on a female, to wi t :  Mrs. Gold Lawson, by knocking her 
down and putting her in great fear and causing in jury  to her body con- 
t rary  to the form of the statute and against the peace and dignity of the 
State." Defendant entered a plea of "guilty" as charged and was re- 
manded to jail for  judgment a t  a later date during the term. Two days 
after the plea of guilty was entered, the solicitor moved to amend the 
warrant  to include an  allegation tha t  the defendant was a male person 
over 18 years of age. This motion was allowed OT-er defendant's objec- 
tion. The  defendant never pled guilty to the w a r a n t  as amended nor 
was the case submitted to a jury. The  court, howwer, found as a fact 
from the testimony of the defendant's mother and from the physical ap- 
pearance of the defendant, who was then in court, "that the defendant was 
23 years of age a t  the time of the assault." Thereafter, during the term, 
judgment was entered sentencing the defendant to be '(confined in  the 
common jail of Rockingham County for a period of two years to be 
assigned to work on the roads under the control and supervision of the 
State Highway and Public Works Commission." From this judgment, 
defendant i n  open court gave notice of appeal. 
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On 30 August, 1951, the solicitor accepted service of defendant's state- 
ment of case on appeal, which was filed in the office of the Clerk of Supe- 
rior Court of Rockingham County on the following day. On 10 Septem- 
ber, 1951, the solicitor served a countercase upon D. Floyd Osborne, who 
was a member of defendant's legal staff during the trial and who had 
since attempted unsuccessfully to withdraw from the case. The counter- 
case was never served upon the defendant nor upon Robert S. Cahoon, 
who still represents defendant. On 21 September, 1951, Judge Rousseau 
made an order settling the countercase as the statement of the case on 
appeal. 

On 25 September, 1951, defendant filed in this Court his petition for 
writ of certiorari, to which was attached an uncertified copy of his state- 
ment of case on appeal. On 29 September, 1951, a copy of defendant's 
statement of case, accompanied by two certificates of the Clerk of Superior 
Court of Rockingham County, was filed in this Court. The first certifi- 
cate, dated 31 August, 1951, was not under seal and certified that defend- 
ant's statement of case on appeal constituted the case on appeal and that 
no countercase had been filed; and the second, dated 28 September, 1951, 
with Clerk's seal affixed, certified that said papers constituted a true and 
correct copy of defendant's statement of case on appeal. The latter cer- 
tificate also recited that the first certificate was returned to the clerk at 
his request. The statement of the case on appeal as settled by the presid- 
ing judge was certified to this Court and filed here on 26 September, 1951. 

On 28 September, 1951, defendant filed in this Court a motion to strike 
the purported case on appeal as settled by the trial judge and to substitute 
in its place the defendant's statement of case on appeal. Defendant asked 
that his motion be included in and as a part of his petition for writ of 
certiorari. The effect of defendant's motion and his petition for writ of 
cerfiorari was a request that this Court state and settle the statement of 
case on appeal. 

The Attorney-General in apt time moved that defendant's appeal be 
dismissed and the judgment of the lower court affirmed under Rule 17, 
for failure to perfect the appeal. This motion was allowed on 30 October, 
1951. 

On 19 May, 1952, defendant moved in the Superior Court of Rocking- 
ham County to strike the original judgment on the ground that his consti- 
tutional rights had been violated. This motion was denied and defendant 
excepted and appealed, assigning error. 

Attorney-General McMullan and Assistant Sttorney-General Bruion 
for the State. 

Robert 8. Cahoon for defendant, appellant. 
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VALENTINE, J. Matters in the record on this a ~ p e a l  direct our atten- 
tion to the petition for a writ of certiorari, filed b j  the defendant in apt 
time to bring up the record and case on appeal on his original appeal, 
which was denied for the reason defendant had failed to show merit or 
probable error in the trial. A re-examination of that petition and the 
exhibit attached thereto disclose that the petitio~l does show probable 
error which we then inadvertently overlooked. We, therefore, upon a 
reconsideration of the petition for writ of certiorari, noxv grant the same 
and consider the record on this appeal as due return to the writ. 

When defendant's plea of guilty mas Iendered and accepted by the State, 
the warrant charged an assault upon a female and nothing more. I t  
contained no allegation that a deadly weapon was used or that serious 
damage was done or that defendant was a male person ol-er 18 years of 
age. G.S. 14-33. This is the warrant t o  which defendant's plea of guilty 
speaks. 

The finding by the court that the defendant was 23 yeare of age at the 
time of the assault could not suffice to bring the defendant within the 
warrant as amended. Only a plea of guilty to or a jury verdict upon the 
warrant as amended could subject the defendant to the punishment pre- 
scribed for an assault upon a female person by a man or boy over 18 years 
of age. The punishment for the crime to which the defendant pled guilty 
is restricted to a fine of not more than $50.00, or imprisonment not in 
tlxcess of 30 days, or both. 

To justify a sentence of imprisonment for two years for a simple 
:rssault upon a female person by a man or boy, where no serious damage 
was done, the defendant must hare been over 18 years of age, and this fact 
inust have been asserted in the warrant and found by the jury with the 
other necessary elements of the crime, or established by defendant's plea 
of guilty. However, an exception to this rule arises when a defendant is 
charged with an assault on a female resulting in wrious and permanent 
injury. I n  which case, the defendant could plead guilty to or be convicted 
of "a less degree of the same crime charged," which could include an 
13ssault on a female by a male person over 18 years of age. This is not 
the situation here. The opinion of and the cases cited by the late Chief 
Jtistice Stacy, in S.  v. Grimes, 226 N.C. 523, 39 S.E. 2d 394, constitute 
c3omplete authority for the position here taken with respect to this aspect 
of the case. Upon what was there so ably said, we must conclude that the 
learned and painstaking judge below exceeded his a.ithority in sentencing 
the defendant to two years in prison upon defendant's plea of guilty to 
the charge contained in the warrant as originally drawn. 

I t  would be a manifest injustice to allow an unlawful sentence upon 
defendant's plea of guilty to stand. I t  would also be an injustice to send 
this case back for a corrected sentence. I t  appears under all the circum- 
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stances that  the case should be remanded for trial upon the warrant as 
amended. Indeed, that  is the end sought by the defendant. 

Fo r  the error pointed out, the case is remanded for a 
New trial. 

J. P. HUFFMAN AND WIFE FLORENCE HUFFMAN, J.  E. DIVELBISS, JR., 
W. BRYAN CARTER, LEO FINKELSTEIN, R. JI. BURAN, ROBERT E. 
HIPPS, C. T. JOHNSON, MRS. DICK BRIGGS, LEILA R. OGDEN, C. L. 
KELLOGG, MABEL C. WILSON AND EMANUEL T. LINN, FOR THEM- 
SELVES AND ALL OTHER LANDOWNERS WITHIN LAKE VIEW PARK DEVEL- 
OPMENT WHO MAY COME IN A N D  MAKE THEMSELVES PARTIES PLAINTIFF, 
V. SARAH TAYLOR JOHNSON - 4 S D  HUSBAND, ROBERT H. JOHNSON. 

(Filed 24 September, 1952.) 
Deeds 5 1 6 b  

Evidence tending to show that defendants rented out two rooms in their 
house after certain improvements or alterations had been made, but that 
the roomers had no kitchen facilities and took all of their meals a t  restau- 
rants and other places outside the residence, is held insufficient to be sub- 
mitted to the jury upon the issue as to whether defendants had converted 
their residence into an "apartment house" in violation of covenants re- 
stricting use of the property in the area to one family dwellings. 

APPEAL by plaintiffs from Bobbitt, J., April 1952 Mixed Term, 
B ~ X C O N B E .  Affirmed. 

This is a civil action commenced for the purpose of restraining the 
defendants from violating the restrictions set forth in the general plan of 
development of Lake View Park ,  and for a mandatory injunction direct- 
ing said defendants to reconvert their residence into a one-family dwelling 
house. 

The plaintiffs are owners of lots and homes in Block 0 of Lake View 
Park,  a restricted residential subdivision located in the city of Asheville, 
a plat of which subdivision is of record in the office of the Register of 
Deeds for Buncombe County in P la t  Book 4, a t  page 140. The defendants 
took title to Lot 531, in Block 0, of said subdivision, by deed dated 24 
November, 1944. 

The complaint sets forth in detail the general plan of development of 
Lake View Park,  including the restrictive covenants affecting said develop- 
ment, which restrictions are in  part as follows : "That they will not erect 
. . . on the land above described a n y .  . . apartment house, . . . two-family 
dwelling house, . . . or a t  any time use or suffer to be used any build- 
ing or buildings erected thereon for any such purpose." The only allega- 
tion of a violation of the restrictive covenants is paragraph 12 of the 
complaint, which reads as follows: "That on or about the month of 
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December, 1945, the defendants violated the restrictions set forth in the 
general plan of development of Lake View Park and breached their con- 
tract to comply with the same, by beginning the conversion of said one- 
family dwelling house into an apartment house, and completed said 
conversion on or about the month of January, 1946, making of said one- 
family dwelling house an apartment house or builcling, and have main- 
tained and now maintain said building as such, in plain and clear ~ i o l a -  
tion of said restrictions and in breach of said contract." The case was 
tried below with that allegation as the only basis for the relief sought. 

At the close of plaintiffs' evidence, the defendants' motion for judg~nent 
as of nonsuit was sustained. Plaintiffs excepted an3 appealed, assigning 
errors. 

Bernard & Parker and J .  I'. Jordan.  Jr., for p la in t i f s ,  appellants. 
S a m  M.  Cathey,  Jartzes S .  Howell ,  a t d  Oscar S tan ton  for defendants, 

appellees. 

VALENTINE, J. The taproot of plaintiffs' case is nestled in the allega- 
tion that defendants have violated the restrictive covenants of Lake View 
Park by converting their residence into and maintaining it as an apart- 
ment house. Conceding without deciding that the restrictive covenants of 
Lake View Park are subsisting and binding upon the defendants, this 
single question is presented for decision here: I s  the evidence in the 
record, taken as true and liberally co~istrued in favor of the plaintiffs, 
sufficient to take the case to the jury upon the issues properly raised ! 

I n  order for plaintiffs to make good their allegation, they must offer 
evidence tending to show that the defendants have so altered their resi- 
dence as to convert it into an apartment house within the ~neaning of that 
term. 

The definition of an "apartment house" varies somewhat depending 
upon the surrounding circumstances, but that term invariably connotcs 
a house constructed with separate apartments for roore than one family 
or at  least a house that is constructed larger than necessary for one family 
and suitable for occupancy and independent housekeeping by more than 
one family. 3 C.J.S. 1422, and cases there cited. I t  has been uniformly 
held that an apartment house is a building used as a dwelling for several 
families, each living separate and apart. D~Ltrney  1 % .  l'an17ess, 103 X.C. 
721, 138 S.E. 28; Sat ter fhwai t  v. Gibbs, 135 Atl. 862. For general anno- 
tations, see 14 A.L.R. 2d 1350 e t  seq. 

The plaintiffs' evidence tends to show that the defendants purchased 
Lot 531, in Block 0, of Lake View Park, upon whivh was situate a story 
and a half residence with a reasonably full size basement. The basement 
contained a coal-burning heating plant and a garage. The first floor or 
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main part of the residence consisted of a large living room, dining room 
or alcove, kitchen, bedroom, bath and patio porch on the back. The 
second floor or attic consisted of bedroom and bath. 

Mrs. Johnson, one of the defendants, who was called as a witness for 
the plaintiffs, testified that when they purchased the property, the door 
from the basement opened into the living room above the position of the 
furnace in the basement, so that when the furnace was serviced, disagree- 
able fumes and smoke would rise up in the living room and when i t  rained 
the basement would overflow and become muddy and mud would be 
tracked up the steps into the main part of the house. The defendants, 
realizing these conditions and after examining the basement of a newer 
house built by one of the plaintiffs in the same block, decided to partition 
off the furnace in their basement, to damp-proof the walls, to cover the 
floor with asphalt tile, and otherwise improve the basement so that it 
could be used by their twelve year old son as a play room and as a place 
to entertain his young friends. These improvements included the installa- 
tion of a shower and toilet for the convenience of their son and his friends. 
The defendants' son has grown to manhood and is now in the army, and 
soon after he went into the armed forces, someone broke in and stole a 
lot of things. Mrs. Johnson's husband and codefendant is a traveling man 
and is away from home a good part of the time. This fact and the fright 
of burglars caused Mrs. Johnson to feel the need of having some protec- 
tion in the house. She requested a gentleman friend of the family to come 
and occupy the basement as a bedroom and be there for protection at 
night. To obviate the necessity of having a man as the only other person 
in the house and feeling the need of the companionship of another lady, 
Mrs. Johnson requested a lady friend of the family to occupy the bedroom 
in the garret. The gentleman who has a bedroom in the basement pays 
rent some of the time and the other time as compensation for his room 
acts as handy-man around the house, firing the furnace, keeping the 
plumbing and other appliances in order, mowing the lawn and keeping 
the grounds. The lady who occupies the bedroom in the attic pays rent 
ten months in the year and the other two months occupies the room rent 
free and cares for the house while the owners are away. There is no 
kitchen or other housekeeping equipment in the basement or in the attic. 
Both roomers take all their meals at  restaurants and other places outside 
the residence of the defendants. 

There was no evidence of sufficient housekeeping space or facilities to 
accommodate a family in either the basement or the attic. Indeed, all of 
the evidence on this subject, most of which was elicited from one of the 
defendants and the roomer who occupies the basement, tended to show 
that the house was not used by more than one family nor as an apart- 
ment house. 
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Accepting all of plaintiffs' evidence as true and measuring it by the 
yardstick of liberality required upon motions for judgment as of nonsuit, 
we must conclude that  there is not sufficient evidence to take the case to 
the jury and that  the judgment of nonsuit was properly entered. 

The  ruling of the court below is 
Affirmed. 

I N  THE MATTER OF LEE SAMS, ADMINISTRATOR OF THE :ESTATE OF ZORh RICE 
SAMS, DECEASED. 

(Filed 24 September, 1052.) 

1. Appeal and Error § 6c (3)- 
An exception to the "findings of fact as set forth in the judgment" is a 

broadside exception and is insufficient to challenge the sufficiency of tile 
evidence to support the findings or any one of them. 

2. Appeal and Error § 40d- 
In the absence of an effective assignment of erro:r to the findings of fact 

i t  will be presumed that there was sufficient ebidence to support the 
findings. 

3. Appeal and Error § 6c (2)- 
A general exception to the judgment or the signing of the judgment 

presents for review the sole question of whether the facts found support 
the judgment. 

4. Executors and Administrators § 3- 
Findings that an administrator had moved from the jurisdiction of this 

State and had interests antagonistic to the estate is sufficient to support 
the clerk's order revoking letters of administration. G.S. 98-32. (4.S. 
28-8 (2).  

On appeal from the clerk's order revoking letters, of administration, the 
Superior Court should not hear the matter de novo but has authority only 
to review the record. In this case there being no exception to the hearing 
de novo and no prejudicial error having resulted from such hearing, the 
judgment approring the order of the clerk is aEirmed. 

APPEAL by Lee Sams from McLea l i ,  Special  J u d g e ,  a t  J u n e  Term, 
1952, of MADISON. 

This is a proceeding under G.S. 28-32 for revocation of letters of ad- 
ministration issued by the Clerk of the Superior Court of Madison County 
to Lee Sams as administrator of the estate of Zora Rice Sams, deceased, 
heard below on verified complaint of Mrs. Iola Rice Franklin, Minnie 
Rice and Mrs. Vernon Buckner, sisters of the deceased, and response to  
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the charges filed by the administrator. The administrator is the surviv- 
ing husband of the deceased. 

The record discloses that the Clerk, after hearing the evidence, found 
these facts: "that the administrator, Lee Sams, removed from the juris- 
diction of North Carolina and became a resident of the State of Florida ; 
. . . that the administrator has interests antagonistic to the estate; and 
the court finding i11 its discretion that the administrator, Lee Sams, is 
legally incompetent to administer upon said estate and ought not to ad- 
minister upon said estate." Thereupon an order was entered by the Clerk 
revoking the letters previously issued. To this order the administrator 
excepted and appealed therefrom to the Superior Court. There the 
Presiding Judge, after a de novo  hearing, found facts and entered judg- 
ment "approving and affirming" the order of the Clerk revoking the 
letters of administration, and remanding the cause to the Clerk. 

To the judgment entered Lee Sams excepted and appealed to this Court. 
The bill of "Exceptions and Assignments of Error7' set out in the case on 
appeal recites that Lee Sams, Administrator (1) "excepts to the finding:: 
of fact, as set forth in the judgment. . . ." and (2)  ". . . excepts and 
assigns as error the signing of the judgment. . . ." 

Clyde  Roberts  a n d  G u y  W e a v e r  for Lee Sonts, . Idminis frator ,  appel- 
lant. 

J. M. B a l e y ,  Jr. ,  for appellees. 

JOHNSON, J. The exceptive assignnient to the findings of fact is 
broadside. W e a v e r  v. Morgan ,  232 N.C. 642, 61 S.E. 2d 916; T h o m p s o n  
v. T h o m p s o n ,  235 N.C. 416,70 S.E. 2d 495. I t  is insufficient to challenge 
the sufficiency of the evidence to support the findings or any one of them. 
T o w n  of B u m s v i l l e  v .  Boone ,  231 N.C. 577, 58 S.E. 2d 351; W i l s o n  v .  
Robinson,  224 N.C. 851, 32 S.E. 2d 601; McIukosh, N. C. P. & P., Sec. 
517. I n  this state of the record, the presuniption is there was sufficient 
evidence to support the findings. T'estal 21. T e n d i n g  X a c h i n e  Exchange ,  
219 N.C. 468,14 S.E. 2d 427. 

The general exception to the order of the Clerk carried up for review 
before the Judge of the Superior Court only the question whether the 
facts found by the Clerk support the order. And in turn the general 
exception to the judgment signed by the Judge brings here for review the 
single question whether the facts found support the judgment. Wi1so.n 
v. Robinson,  supra;  T h o m p s o n  v. T h o m p s o n ,  supra. I t  is manifest that 
both the order of the Clerk and the judgment of the Judge are supported 
by the facts found. G.S. 28-32; G.S. 28-8 (2)  ; 21 Am. Jur., Executors 
and Administrators, Sec. 158; I n  re Ba t t l e ,  158 N.C. 388, 74 S.E. 23. 
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I t  is noted that  the appeal from the Clerk was heard de novo by the 
Presiding Judge, rather than in  his appellate capacity by review of the 
record as  approved by numerous decisions of this Court : I n  re Estate of 
Johnson, 232 N.C. 59, 64, 59 S.E. 2d 223; I n  re Wi l l  of Hine,  228 N.C. 
405,411,45 S.E. 2d 526; I n  re Estate of Styers, 202 N.C. 715, 164 S.E. 
123; In re Estate of Wright ,  200 N.C. 620, 158 S.IS. 192; In re Wi l l  of 
Gulley, 186 N.C. 78, 118 S.E. 839; Edwards v. Cobb, 95 N.C. 4. See 
also : McIntosh, N. C. P. 85 P., Sections 65, 72, 696 and 701 ; Rowland v.  
Thompson, 64 N.C. 714; I n  re Estate of Edwards, 234 N.C. 202, 66 S.E. 
2d 675; Mills v.  McDaniel, 161 N.C. 112, 76 S.E. 551. However, there 
was no objection or exception to the de novo hearing in  the Superior 
Court, and upon the record as presented no prejudicial error has been 
made to appear. Therefore the judgment below affirming and approving 
the former order of the Clerk is 

Affirmed. 

WILLIAM A. H. HOWLAND v. AMBER JUSTIZ STII'ZER, Now RE~IARRIED 
AND KNOWN AS MRS. SHERMAN HAWES, JR., AND FIRST NATIONAL 
BANK & TRUST COMPANY IN ASHEVILLE, NORTH CAROLINA, A 

CORPORATION. 
(Filed 8 October, 1952.) 

1. Divorce and Alimony § 16: Husband and Wife § 12d- 
Where the provisions in a divorce decree for the support of a wife, in 

accordance with a prior valid deed of separation executed by the parties, 
is stricken out by the court originally rendering such decree without preju- 
dice to the rights of the parties under the agreement, the provisions for the 
support of the wife may no longer be enforced by contempt proceedings, but 
the separation agreement stands without power in 1:he courts to modify it 
in the absence of fraud or duress. 

2. Husband and Wife § 12d- 

A contract between husband and wife to separate in the future is void, 
but an agreement executed after separation which does not release the 
husband from his obligation to support his wife is .valid in this State and 
under the laws of the State of New York, and binds the husband to con- 
tribute the sums therein provided for the future support of his wife. 

A separation agreement executed by husband and wife after separation 
and pending her divorce action is not subject to attack under the laws of 
the State of New York for fraud and collusion on the ground that its real 
consideration was that the wife would proceed with the divorce action 
without delay and that the husband would not defend it, there being no 
attack of the ground on which the divorce was granted or contention that 
the decree was not justified by the real facts, since in such instance no 
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fraud is perpetrated on the court in obtaining the decree, nor is the agree- 
ment contrary to public policy. 

4. Same- 
While decree of absolute divorce terminates the right to alimony under 

a prior decree, it  does not affect the valid provisions of a separation agree- 
ment voluntarily executed by the parties prior to the decree of divorce, and 
the obligation of the husband to pay certain sums monthly to the wife for 
the balance of her life regardless of her marital status remains binding 
even after her subsequent remarriage, nor is such provision con t r a r~  to 
public policy. 

Where, after decree of absolute divorce, the husband recognized the 
validity of a separation agreement executed by them prior to the divorce 
decree by continuing to pay her for more than two and one-half years the 
amonnts stipulated therein even after her remarriage, held the husband 
by ratifying and confirming the agreement is estopped from attacking it. 

6. Pleadings § 31- 
The wife's motion to strike allegations in her husband's reply attacking 

the validity of a separation agreement entered into by the parties should 
have been allowed under the facts of this case, it appearing that the agree- 
ment was not subject to attack on the grounds alleged and that the hus- 
band was estopped from attacking it by his ratification and confirmation 
of the agreement, leaving for adjudication the respective rights of the 
parties under the terms of the agreement. 

APPEAL by defendant Hawes from ( ; u . y t~ .  ,I., Ju ly  Term, 1952, of 
BUNCOMBE. 

Civil action to determine whether the plaintiff is entitled to receive 
certain funds now held by the corporate defendant, as trustee, pursuant 
to  a n  agreement entered into by and between the plaintiff herein and the 
corporate defendant on 30 October, 1940, which funds were assigned to 
the defendant Hawes in a separation ag r~emen t  entered into by and be- 
tween the plaintiff and the individual defendant, his former wife, now 
Mrs. Hawes, on 2 April, 1947. 

The plaintiff and the individual defendant herein were married on 
6 January,  1941. They lived together as husband and wife until some- 
time in  1946 when they separated. , i t  the time of their separation, they 
were citizens and residents of the State of S e w  York;  and on 18 Septem- 
ber, 1946, Amber Howland, as the party of the first part, and her husband, 
the plaintiff herein, as party of the second part, entered into a separation 
agreement in said State. This agreement contained these pertinent facts : 
(1) That  the parties had separated and were l i ~ i n g  apar t  from each 
other; (2 )  that  they were desirous of avoiding the iinpleasantness of liti- 
gation, and were desirous of entering into an  agreement pursuant to which 
they might continue to live separate and apart  permanently; ( 3 )  that  the 
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parties had agreed upon a reasonable provision for the support and main- 
tenance of the party of the first part for her natural life, and in consid- 
eration of the foregoing recitals and the mutual covenants, contracts, and 
agreements therein contained, i t  was mutually agreed by and between the 
parties thereafter to live separate and apart from each other for the rest 
of their natural lives ; (4)  that the party of the second part agreed that 
during the lifetime of the party of the first part or until her remarriage, 
and during his lifetime, he mould pay to the party of the first part 
$4,200.00 annually, in equal monthly installments of $350.00, payable in 
advance on the first day of every month; (5)  that the principal and pro- 
ceeds of the trust referred to above would be collateral security for the 
faithful performance of the provisions of the agreement; (6)  that the 
party of the first part would contract no debts in the name of her husband 
or in any way bind him for any debt or debts; (7) that the party of the 
second part would cause a policy of life insurance to be issued on his life 
in the amount of $25,000.00, making the party of the first part the irre- 
vocable beneficiary thereunder, and he would pay the annual premiums 
thereon during his life or until such time, prior to his death, when the 
policy should become paid up;  (8) that a certain house and lot in Nassau 
County, State of New York, should continue to be the property of the 
party of the first part;  (9)  that the apartment, and furnishings contained 
therein, located at  1060 Park Avenue, New York City, was and should 
continue to be the property of the party of the first part;  (10) that the 
provisions contained in the agreement should remain in full force and 
effect notwithstanding any action of any nature whatsoever taken by 
either party in the courts of that State, any other State, or any other 
Country, and should only be terminated by the happening of any one of 
the following events : "(a) the death of the party of the first part;  (b)  
the death of the party of the second part;  (c) the remarriage of the party 
of the first part"; (11) that each party would execute, and deliver, any 
and all such further assurances, things and documents as the other said 
party should reasonably require, for the purpose of giring full force and 
effect to the agreement. 

Thereafter, on 10 February, 1947, Mrs. Amber Howland, now Nrs. 
Hawes, instituted an action for absolute divorce against her husband, the 
plaintiff herein, in the State of New York, on the ground of adultery, and 
obtained service on him on 13 February, 1947. While this action was 
pending, to wit: on 2 April, 1947, the parties entered into another sepa- 
ration agreement, reciting the purposes therefor to be the same as those 
recited in the original agreement, and in consideration of the cancellation, 
abrogation and abandonment of the former agreement, and in further 
consideration of the mutual covenants, contracts and agreements therein 
contained, i t  was mutually agreed that in lieu of the payment of $4,200.00 
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per year to Mrs. Howland, and the transfer to her of the apartment and 
its furnishings, located at  1060 Park Avenue, New York City, and other 
~rovisions for her benefit for life or until her remarriage. she was to - ,  

receive the income for life from four shares of the common stock of the 
Providence Journal Company, of Providence, Rhode Island, which stock 
constituted a part of the principal of the trust held by the corporate de- 
fendant; ". . . provided, however, that if the gross annual income of 
the party of the second part shall be less than the sum of $7,500.00, then 
for such time and periods as the gross annual income of the party of the 
second part shall be less than $7,500.00, the party of the first part shall 
receive no more than 20% ( 1 / 5 )  of the gross annual income of the party 
of the second part for such time and periods, and the party of the first 
part shall repay to the party of the second part the excess between the 
amount she shall receive in income from the four (4)  shares of stock 
hereinabore referred to and the amount of 20% (x) of the gross annual 
income of the party of the second part, whatever that sum shall be." 
This agreement provides that the income from this stock shall be paid to 
the individual defendant herein during her lifetime irrespective of her 
marital status, and the plaintiff herein so notified the corporate defendant 
and instructed it to transmit these dividends to his wife, Amber Howland, 
in accordance with the terms of the agreement. 

On 11 July, 1947, the New York Court entered an interlocutory decree 
to become the final judgment after the expiration of three months, unless 
for sufficient cause the Court in the meantime should direct otherwise. 
This decree became final and the plaintiff was given the right to remarry, 
but the defendant was denied that right without the express permission 
of the Court. The decree further provided, "that the defendant shall 
provide for the support and maintenance of the plaintiff during the entire 
period of her lifetime in accordance with the terms of an agreement 
between the parties dated the 2nd day of April 1947, which said agree- 
ment is incorporated in  this judgment.'' 

The plaintiff in this action remarried immediately after 16 October, 
1947, the effective date of the above decree. Xrs. Amber Howland later 
married Charles Stitzer, J r .  This latter marriage resulted in divorce and 
the former Mrs. Amber Howland is now the wife of Sherman Hawes, J r .  

After the entry of the above decree, the proceeds from the stock referred 
to above mere paid to the former Mrs. Amber Howland from 1 May, 1947, 
until 5 neeember, 1949, at which time an action was instituted against 
these defendants by the plaintiff in the Superior Court of Buncombe 
County, North Carolina, to restrain the corporate defendant from making 
any further payments of said dividends to the former Mrs. Amber How- 
land, who was then Mrs. Charles Stitzer, J r . ;  and for the purpose of hav- 
ing the court modify the New York judgment to the extent of relieving the 
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plaintiff from being required to provide for the support of his former 
wife as provided in the New York decree. I t  was alleged in the complaint 
that he was entitled to such relief since his former wife, Amber Howland, 
had remarried. On appeal to this Court from a judgment overruling a 
demurrer interposed by the defendant, Mrs. Amber Justiz Stitzer, it was 
held that the Superior Court of Buncombe County had no power to 
modify the New York decree, and reversed the judgment of the lower 
court. See Howland v. Stitzer, 231 N.C. 528, 58 S.E. 2d 104. 

After the decision in the above case was rendered, the plaintiff herein 
made a motion in the cause in the original divorce proceeding in the State 
of New York, on 23 June, 1950, requesting that the .provision for alimony 
contained in the decree be eliminated on the ground that the plaintiff 
therein had remarried. The motion was allowed pursuant to the provi- 
sions of Section 1172c of the Civil Practice Act of the State of New York. 
The New York Court in its decree, entered 1 May, 1951, modifying the 
original judgment, expressly provided, however, that such modification 
should be without prejudice to such rights as the phintiff may have pur- 
suant to the terms of the agreement entered into between the parties dated 
2 apr i l ,  1947. 

The plaintiff herein, who was the defendant in the New York proceed- 
ing, instituted this action on 24 January, 1952, alleging that by reason of 
the modification of the New York divorce decree, with respect to alimony, 
he is relieved of any obligation to support his former wife, the present 
Mrs. Hawes, and is, therefore, entitled to have the First National Bank 
& Trust Company, as trustee, the corporate defendant herein, enjoined 
from making any further payments to the defendant Mrs. Hawes; that 
he is further entitled to a decree adjudging that he is the beneficial owner 
of the four shares of stock referred to herein, free from any claim of the 
defendant Mrs. Hawes; and to a decree directing said trustee to pay to 
him the accumulated dividends from said stock which the trustee has held 
since 5 December, 1949, as well as the future income therefrom. 

The defendant Hawes, in her answer, admits that the New York Court 
has modified the original decree in the respects alleged, but she sets up 
in her further answer and defense the provisions of the separation agree- 
ment entered into by and between her and her formc?r husband, the plain- 
tiff herein, dated 2 April, 1947, and alleges she is entitled to the benefits 
provided thereiinder irreepective of the modification of thc New York 
decree. 

The plaintiff in his reply to the further answer and defense of Mrs. 
I-Iawes, alleges that the paper writing dated 2 April, 1947, was entered 
into between the plaintiff and the defendant on the promise of the defend- 
ant to proceed promptly to obtain an absolute divorce from the plaintiff, 
and the promise of the plaintiff to the defendant Hawes not to defend said 
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divorce action; that the agreement was executed in furtherance of a 
scheme entered into by the parties to obtain a divorce and to promote the 
dissolution of the marriage relationship between the parties; that it did 
not state the real considerations moving between the parties and is void 
and of no force and effect, being in violation of the statutes of the State 
of New York, to wit: Domestic Relations Law, Section 51, as follows : 
". . . a husband and wife cannot contract to alter or dissolve the marriage 
or to relieve the husband from his liability to support his wife." I t  is 
further alleged, that said agreement being invalid and unenforceable did 
not constitute an assignment of the income from the stock to the defend- 
ant herein, as set forth in the agreement, and that the agreement is viola- 
tive of the public policy of the State of New York and of the State of 
North Carolina. 

The defendant Hawes in apt time moved to strike from the plaintiff's 
reply all allegations which attack the validity of the contract on the 
ground of collusion, for the reason that if said allegations were true, 
which is denied, the plaintiff has ratified the provisions of the separation 
agreement by his conduct subsequent to the execution of the same. The 
motion was denied and the defendant Hawes appeals to the Supreme 
Court, assigning error. 

William J.  Cocke and C. N. Malone for plaintiff, appellee. 
David H. Armstrong for defendant, appellant, Hawes. 

DENNY, J. I n  the State of New York, where an action for divorce is 
brought by a husband or wife, and the final judgment of divorce has been 
rendered in favor of the wife, the Court upon application of the husband 
on notice, and proof of the remarriage of the wife, must modify such 
judgment and any orders made with respect thereto by annulling the 
provisions of such final judgment or orders, or of both, directing pay- 
ments of money for the support of the wife. Thompson's Laws of New 
York, Civil Practice Act, Section 1 1 7 2 ~ ;  Dumproff v. Dwmprof, 138 
Misc. 298, 244 N.Y.S. 597; Kirkbride v. V a n  Note, 275 N.Y. 244, 9 N.E. 
2d 852. 

The New York divorce decree, dissolving the marriage between the 
plaintiff and the defendant, Mrs. Hawes, which decree directed the de- 
fendant therein to support his wife, Mrs. Amber Howland, the plaintiff 
therein, during the entire period of her lifetime in accordance with the 
terms of the agreement between the parties dated 2 April, 1947, having 
been modified as authorized and provided in the above statute, the parties 
involved are relegated to their contractual rights under the agreement. 
Goldman v. Goldman, 282 N.Y. 296, 26 N.E. 2d 265 ; Severance v. Sever- 
ance, 260 N.Y. 432, 183 N.E. 909; Goldfish V. Goldfish, 193 App. Div. 
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686, 184 N.Y.S. 512. This simply means that although the agreement 
may constitute a valid and enforceable contract, the provisions therein 
can no longer be enforced by a contempt order. Goldman v. Goldman, 
supra; Levy v. Levy, 149 App. Div. 561, 133 N.Y.S. 1084; Rud-er v. 
Runker, 230 App. Div. 641, 246 K.Y.S. 118; Stanley v. Stanley, 226 
N.C. 129, 37 S.E. 2d 118. 

A contract between husband and wife to separate in the future is void, 
but i t  is too well settled, in this country, to admit of discussion, that after 
a separation has taken place a valid contract may be made, which will 
bind the husband to contribute the sums therein provided for the future 
support of his wife. Galusha v. Galusha, 116 N.Y. 635, 22 N.E. 1114; 
Kunker v. Kunker, supra; Schnitzer v. Buerger, 23'7 App. Div. 632, 262 
R.Y.S. 385; Winter v. Winfer, 191 N.Y. 462, 84 N.E. 382, 16 L.R.A. 
(N.S.) 710; Archbell v. Archbell, 158 X.C. 408, 74 S.E. 327, Ann. Cas. 
1913D. 

Where parties to a separation agreement have the legal capacity to 
contract and the subject matter involved is lawful, and the provisions con- 
tained therein are just and equitable, and it has been properly and volun- 
tarily executed, in the absence of fraud or duress, the courts are without 
power to modify it. Galusha v. Galusha, supra; Goldman v. C:oldman, 
supra; Runker v. Runker, supra. 

I n  the last cited case it was pointed out that the wife had the choice 
of two methods for obtaining support-by agreement or by judgment. 
The Court said: "Both had their advantages and disadvantages. The 
contract method had permanence. No matter what hardships it might 
later impose upon her husband, there was no power i n  the court to modify 
it . . . The agreement could not be enforced by contempt proceedings 
nor by sequestration of property. On the other hand, if she submitted 
her claims for support to the court, inquiry would be made into the means 
and earning capacity of her husband and a sum fixed as a just and ade- 
quate substitute for her support. . . . Payments might be secured or 
enforced by contempt proceedings or sequestration . . . I f  she remar- 
ried, the judgment must be modified in respect to alimony." Civil P r a o  
tice Act, Section 1159 (now Section 1 1 7 2 ~ ) .  

The New Pork  courts recognize the validity of separation agreements 
made during marriage, so long as they are not agreements to separate 
or to release the husband from his obligation to support his wife. In  re 
Rhinelander's Estate, 290 N.Y. 31, 47 K.E. 2d 683 ; Winter 2.. Winter, 
supra; Clark v. Posdick, 11s N.Y. 7, 22 N.E. 1111 ; Galushn v. Galusha, 
supra. 

The sole remaining question for determination on this appeal is 
whether the plaintiff, in view of the facts and circuinstances disclosed by 
the record, is entitled to allege collusion as a defense to the individual 
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defendant's rights under the separation agreement entered into 2 April, 
1947. 

The plaintiff in this action insists that the above agreement was entered 
into by and between the parties as a scheme to obtain a divorce in viola- 
tion of Section 51 of the Domestic Relations Law of the State of New 
York. I n  his brief, however, he states "that he had previously entered 
into an agreement on September 18, 1946 which prescribed that he should 
pay $350.00 per month which was very onerous, and which was termina- 
ble on her remarriage; that thereafter she had threatened never to 
remarry; that the agreement had been entered into without knowing his 
rights and without impartial counsel; and that the agreement of April 2, 
1947 was entered into pursuant to an agreement that she should give him 
a divorce, institute an action and that he would not defend the same." 

I t  is well to note, in this connection, that the action against the plaintiff 
for divorce had been pending for nearly two months before the second 
separation agreement was entered into. The plaintiff is very careful not 
to deny the truth of the allegations or the evidence in support of his 
adulterous conduct, the ground on which the divorce was granted. He  
insists that the divorce was properly and legally granted; that the collu- 
sion affected only the separation agreement. Or to put i t  another way, 
he contends there was no imposition of fraud on the court that could 
possibly affect the validity of the divorce granted, but that the separation 
agreement was collusive and should be so held, thus releasing him of all 
obligations under it. I t  appears that the moving consideration on his 
part in making the provision for the support of his wife for life, regard- 
less of her marital status, rather than for life or until her remarriage, 
was (1) to get out from under the onerous payment to her of $350.00 per 
month, and (2)  to assure him that she would proceed with the pending 
divorce action without undue delay. He  was anxious to be divorced so 
that he could remarry. H e  now insists upon the validity of everything 
that was done in so far  as it inures to his benefit or has any bearing on 
the validity of the divorce decree, but demands the right to repudiate 
every ~rovision that imposes any burden or obligation on him. 

I n  discussing separation agreements in 17 Am. Jur., Divorce and Sepa- 
ration, Section 499, page 408, e t  seq., it is said : ('The validity of such 
agreements depends on whether there is an attempt to obtain a divorce not 
justified by the real facts and thus to practice a fraud on the court. An 
agreement between the parties, not involving an imposition on the court 
or a suppression of facts, but intended merely to facilitate the proofs and 
smooth the asperities of the litigation, is valid . . . Under this rule, 
where a separation has been induced by the vicious conduct or disability 
of one of the parties, without inducement or fault of the other, a contract 
looking to a settlement of property rights and the proper maintenance of 
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the one not in fault is in no sense repugnant to public policy. The amount 
which the husband is to pay the wife, the terms of the payment, and the 
length of time during which such payment is to continue may all be 
arranged between them by consent. I n  other words, agreements made 
upon the separation of husband and wife whereby a division of the prop- 
erty or a provision for the support of the wife is made and the husband is 
released from obligation to support, otherwise than as provided for in 
such contracts, are, as a rule, considered to be valid, provided they are 
properly executed. Such agreements violate no rule of public policy, . . ." 

The above statement of the law is consonant with the decisions on the 
subject in the State of New York. I n  re Rhinelander's Estate, supra; 
Graham v. Hunter, 266 App. Div. 576, 42 N.Y.S. 2d 717; Go.ldman o. 
Goldman, supra; Butler v. Marcus, 264 N.Y. 519, 391 N.E. 544; West 
v. B u ~ k e ,  165 App. Div. 667, 151 N.Y.S. 329, affirmed 219 N.Y. 7, 113 
N.E. 561; Ha~nlin v. Hamlin, 224 App. Div. 168, 230 N.Y.S. 51. 

I n  the case of Butler v. Marcus, supra, the husband and wife, while 
living apart, made an agreement whereby the wife was to be paid a 
monthly sum for one year, the payments to stop at  the end of the year if 
the parties were still married; but if before the end of that year either 
party should obtain a divorce, then the payments should continue. The 
wife obtained a divorce before the end of the critical year. I n  a suit 
brought by the wife to enforce the agreement against her former husband, 
the defense was interposed that the agreement was void as against public 
policy and in violation of Section 51 of the Domestic Relations Law. 
The Court granted a motion to strike the defense as insufficient in law 
and entered a summary judgment in favor of the plaintiff. The ruling 
was a5rmed on appeal, and later cited with approval in I n  re Rhine- 
lander's Estate, supra. Cf. Hoyt v. Hoyt, 265 App. Div. 223, 38 N.Y.S. 
2d 312. 

I n  Graham v. Hunter, supra, the defendant attacked the validity of 
the separation agreement, asserting it to be illegal and unenforceable in 
the courts of New York in  that i t  was a contract to d~ssolve the marriage. 
This claim was based upon a provision of the agreement, dated 7 Decem- 
ber, 1932, which conditioned the payments to the wife for her mainte- 
nance and support upon her personal submission to the jurisdiction of 
any court of competent jurisdiction in any action for a divorce which 
might thereafter be commenced by the defendant. I t  also provided that 
the plaintiff would not be entitled to any payments thereunder if she did 
anything "which might have any material tendency to delay or hinder 
the filing and entry of a decree or judgment of divorce," by any such court 
of competent jurisdiction. The parties involved were divorced in  the 
State of Nevada, and while the New York Court held that it could not 
modify the decree; it did say, in discussing agree~nents which have a 



N. C.] FALL TERM, 1952. 

direct tendency toward dissolving marriages : "We do not believe that the 
provision in the agreement of December 7th necessarily comes within 
such condemnation." 

Certainly the separation agreement entered into by the plaintiff and 
the individual defendant on 2 *April, 1947, contains nothing violative of 
Section 51 of the Domestic Relations Act of the State of New York. 
Bnd it is clear from the record and the   la in tiff's statements in his brief. 
that he was the morant in bringing about the abrogation and cancellation 
of the former separation agreement which was not satisfactory to him, 
and the procurement of the execution of the agreement he now seeks to 
attack. The income from the four shares of stock assigned to his former 
wife ordinarily amounts to about $1,600.00 annually. He  stood by and 
never attacked the agreement in the divorce proceedings (Hoyt v. Hoyt, 
supra), nor until after the income therefrom had been paid to his former 
wife for more than 2Yz years. He recognized the validity of the contract 
until his former wife remarried. Under the terms of the agreement she 

v 

is to receive the income from the above stock for life, regardless of her 
marital status. Her remarriage had nothing whatever to do with the 
validity or invalidity of the agreement. Graham v. Hunter, supra. Hav- 
ing by his conduct ratified and confirmed the agreement, we hold that he 
is now estopped from attacking it. He that seeks relief in a court of 
equity should enter the chancery with clean hands. 

The ~ a r t i e s  are entitled to hare the court consider the instruments 
involved as they are written and to adjudicate their respective rights 
thereunder. But the motion to strike from the plaintiff's reply all the 
allegations which attack the validity of the separation agreement entered 
2 Spril ,  1947, should have been granted, and the ruling to the contrary is  

Reyereed. 

OLIVE O'NEAL SPENCER v. McDOWELL MOTOR COMPANY, INC., AXD 
CHARLIE IVES. 

(Filed 8 October, 1952.) 

1. Automobiles 5 lf3-4nstrnction held for error in not applying law to evi- 
dence in regard to duties of pedestrian on highway. 

Where the evidence is conflicting as to whether plaintiff pedestrian was 
walking on her left-hand side of the highway facing traffic or on her right- 
hand side of the highway, held the court should charge the jury on the 
various aspects of the evidence to the effect that if she were walking on 
her left-hand side of the highway it was her duty to  yield the right of way 
to vehicles upon the roadway, and that if she were walking on her right- 
hand side it was in violation of the statute, G.S. 20-174 ( a )  ( d ) ,  and an 
instruction that the duty of a pedestrian to yield the right of way applies 
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only to traffic approaching from the front when he is wallring on his left 
side of the highway, must be held for error. 

2. Negligence § !20- 
An instruction which in effect charges that  if defendant failed to avail 

himself of the last clear chance to avoid the injury to answer the issue of 
contributory negligence in the negative, must be held for error as  making 
the conduct of the defendant determinative of the question of whether 
plaintiff was contributorily negligent. 

3. Automobiles § 24 M P 

Chap. 494, Session Laws of 1961, providing that  the registration of a 
car should be prima facie evidence of ownership and that ownership should 
be prima facie evidence that  the vehicle was being operated and used with 
the authority, consent and knowledge of the owner, applies to a n  accident 
occurring prior to the effective date of the statute unless action was pend- 
ing a t  the time of its effective date. G.S. 20-71.1. 

4. Actions 9 9- 

An action is pending f r o ~ n  the time i t  is commenced, and a n  action is 
commenced by issuance of summons. 

5. Statutes 8 10- 
Where a statute expressly provides that  it  should not apply to pending 

litigation, such limitation will not be enlarged to exclude from its operation 
causes of action arising prior to its effective date when action thereon is 
not brought until subsequent to its effective date. The maxim exprcssio 
unius est e;~cZusio alterius applies. 

6. Same: Constitutional Law 9 24-- 

A statute creating a presumption of evidence mag be given retroactive 
effect, since there is no vested right in procedure. 

7.  Automobiles § 24 M f :  Trial § 3 1 b  

Where a defendant sought to be held under the doctrine of yespondeat 
superior introduces in evidence bill of sale, recorded conditional sales con- 
tract, etc., tending to show that  a t  the time of the accident in suit defend- 
a n t  had sold the automobile involved in the accident, i t  is error for the 
trial court to fail to declare and explain the law aris ng upon such evidence 
even in the absence of request for  instructions. 

APPEAL b y  defendants, McDowell Motor  Company a n d  Charl ie  L. Ives, 
separately, f r o m  Williams, J., a t  F e b r u a r y  Term, 1!)52, of PASQU~TAXK. 

Civi l  action instituted 1 3  August,  1951, t o  recover damages f o r  per- 
sonal  injur ies  allegedly resulting f rom actionable negligence when h i t  b y  
automobile operated b y  defendant  Charl ie  Ives. 

F o r  purposes of this  appeal  the  following s tatement  of the  case is 
deemed sufficient f o r  proper  consideration of points on  which decision 
here  turns.  

T h e  t ime of the  accident, the  subject of this action, was about  11 :00 
o'clock on morn ing  of 30 Apri l ,  1951, on the  highws y between Elizabeth 
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SPENCER v. MOTOR Co. 

City and Weeksville. This highway runs in general north-south direction. 
I t  has a paved surface 20 feet in width with shoulders 4 feet in width. 
Plaintiff lived on the west side of the highway about a mile and a half 
below Elizabeth City. South of her house there was a curve in the high- 
way. Her mailbox was north of the curve but south of her house, and on 
the east side of highway. A 35-mile speed limit sign was on the east side 
of the highway just north of her mailbox. Mrs. Johnson lived just north 
of plaintiff's home. She too had a mailbox on east side of highway. 

Defendant Ives was operating a red convertible automobile coming 
from direction of Weeksville toward Elizabeth City. 

As to the position of plaintiff at  time of accident: Plaintiff alleges in 
her complaint that she "was walking southwardly on the east shoulder 
of" highway. 

On the other hand, defendant Motor Company denies in its answer the 
allegations of complaint in which the above was alleged. And the defend- 
ant Ives, in his answer, admits that "plaintiff was walking, not south- 
wardly but northwardly, on the east shoulder of said highway." 

Upon the trial in Superior Court plaintiff offered evidence tending to 
show: That about 11 o'clock of said date she was going to her mailbox; 
that no traffic was coming, and quoting her:  "I crossed the highway to 
the east shoulder; I turned and was walking left facing t raac,  going 
south, and I saw a red convertible coming. After seeing the convertible 
I don't remember anything else until I regained consciousness . . . As 
to the direction in which the red convertible was coming, I just can't 
place it. I just saw it coming facing me from the direction of Weeks- 
ville, towards Elizabeth City. I was walking just to the north of the sign 
when I first saw the automobile. I was on the east shoulder in the dirt. 
I just saw the car coming around the curve, and that is all I can re- 
member." 

Then on cross-examination plaintiff continued her testimony by saying: 
"I was about 10 feet north of the State Highway sign when I saw the car 
coming . . ." 

Then on re-direct examination plaintiff testified : "After I got on the 
east shoulder of the road I did not go back upon the paved portion of the 
road. I was on the grass when I was hit right on the edge of the ditch." 

W. T. Hawkins, State Highway Patrolman, witness for plaintiff, testi- 
fied: "I had a conversation with him (Ives) at that time. He  said he 
was coming north to Elizabeth City, and this woman stepped out in the 
road in front of him, and he lost control, and hit the ditch." 

And defendant Ives testified: ". . . Mrs. Spencer was on the shoulder 
of the road . . . when I first saw Mrs. Spencer on the highway. She was 
standing still, she was in front of her house and kind of an angle to me, 
facing the west." And, again, "As I came up to the scene of the accident 
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Mrs. Spencer was standing on the shoulder on the far side of the highway 
from her home, and she was facing more towards Elizabeth City than she 
was in the direction from which I was coming." 

Plaintiff further alleges in her complaint, and defendant Ives admits 
in his answer, but defendant Motor Company denies in its answer, that 
at  the time and place of the accident the automobile, being driven by Ives, 
was owned by defendant Motor Company, and carried thereon dealer's 
license plate issued to the Motor Company by the North Carolina Depart- 
ment of Motor Vehicles; and that Ives was in the employment of defend- 
ant Motor Company, acting as its servant, agent and employee in the 
furtherance of its business. 

And upon the trial plaintiff offered evidence tendlng to show that the 
records of the North Carolina &lotor Vehicle Depari ment failed to show 
registration of a 1951 Ford conl-ertible to Charlie Ives of Pasquotank 
County, but that 1951 Dealer's Tag D-11113, the tag on the red converti- 
ble operated by defendant Ives a t  the time of the collision with plaintiff, 
was issued to defendant Motor Company prior to 30 April, 1951, and 
remained in its name through and after 30 April, 1!351. 

On the other hand, defendant Motor Company avers that defendant 
Ives was the owner and operator of the automobile in question; that he 
was temporarily using dealer's license plate issued to i t ;  and that he, Ives, 
was on his own private business or pleasure, and wss in no way on any 
business of i t  or any business connected with it. 

And upon the trial defendant offered in evidence, among other things, 
a duplicate of original bill of sale, identified as Exhibit 1, date 31 Xarch, 
1951, from defendant Motor Company to defendant Ives, together with 
public record of Pasquotank County of a conditional sales contract dated 
3 April, 1951, and filed for registration 13 April, 11151, from defendant 
Ives, as purchaser, and defendant Notor Company, as seller, identified as 
Exhibit 2, all in respect to the automobile operate< by defendant Ives at 
the time of the accident. 

And in this connection defendant Motor Company offered evidence 
tending to show that after 3 April, 1951, defendant Ives kept the auto- 
mobile in question in his possession; that defendant Motor Company 
assigned purchase money note and contract to Commercial Credit Cor- 
poration; and that when the sale of this car was made sales tax of $15.00 
was paid by the Motor Company to the State of Norih Carolina. 

These issues were submitted to and answered by the jury aq shown, 
to wit : 

('1. Was the plaintiff injured hv the negligenw of the defendant, 
Charlie Ives, as alleged in the complaint? A.  Yea. 

'(2. Was the plaintiff injured by the negligence of the defendant, 
McDowell Motor Company. as alleged in the complaint? A. Yes. 
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"3. Did the plaintiff by her own negligence contribute to her injuries, 
as set up in the answer? A. No. 

"4. What damages, if any, is the plaintiff entitled to recover? A. 
$3,500.00.77 

From judgment signed in accordance with the verdict each defendant 
appeals to Supreme Court, and assigns error. 

W i l s o n  & V7ilson for p l a i n t i f ,  appellee. 
,John H.  H a l l  for de fendan t  M o t o r  C o m p a n y ,  appellant.  
11'. C. N o r s e ,  Jr. ,  for de fendan t  I ves ,  appellant.  

WINBORNE, J. I. The appellant Motor Company assigns as error, 
among others, portions of the charge as given by the court in respect to 
the third issue, that is, the issue as to contributory negligence of plaintiff 
(assignments of error numbers 9 and 10 based on its exceptions 24 and 
26), and to the failure of the court to declare, explain and apply the law 
arising on the evidence on the third issue, particularly as it concerns or 
is addressed to the statute requiring pedestrians to walk on the extreme 
left-hand side of the highway and yield the right of way to approaching 
traffic, as provided for in G.S. 20-174 (a) .  (Assignment of error number 
13 based on exception 29.) And the appellant Ives also assigns as error 
the same portions of the charge as so given. (Assignments 3 and 4 based 
on his exceptions 12 and 13.) These exceptions are well taken. 

I n  this connection i t  is appropriate to turn to an act passed by the 
General Assembly, Public Laws 1937, Chap. 407, Article XI, now P a r t  11 
of Chap. 20 of General Statutes, pertaining to rights and duties of pedes- 
trians in respect to streets and highways in this State. 

I n  Sec. 133 of the above Act. now G.S. 20-172. it is declared that 
"pedestrians shall be subject to traffic control signals at  intersections as 
theretofore declared in this Act, but a t  all other places pedestrians shall 
be accorded the privileges and shall be subject to the restrictions stated in 
this article." Then, after defining in Sec. 134, now G.S. 20-173, pedes- 
trians' right of way at cross-walks, it is further declared in Sec. 135, now 
G.S. 20-174, that "(a) Every pedestrian crossing a roadway at any other 
point than within a marked cross-walk or within an unmarked cross-walk 
at  an intersection shall yield the right of way to all vehicles upon the 
roadway," and that "(d) it shall be unlawful for pedestrians to walk 
along the traveled portion of any highway except on the extreme left-hand 
thereof, and such pedestrian shall yield the right of way to approaching 
traffic." 

The trial court, after reading to the jury only the provisions of sub- 
section (a )  of Sec. 135, now G.S. 20-174 ( a )  above quoted, charged as 
follows : "I instruct you in that respect, gentlemen, that the provisions of 
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that statute do not require a pedestrian on the highway to yield the right 
of way; the duty is imposed upon him under the terms of that statute to 
yield the right of way to traffic approaching from the front as they are 
going down the left side of the highway." This is the portion to which 
exception 24 relates. 

I n  this connection there is eridence in the record from which it may 
be inferred that plaintiff was walking north along the highway on her 
right-hand side. Defendant Ives testified that when he first saw plaintiff 
she was facing more towards Elizabeth City than she was in the direction 
from which he was coming. ,4nd plaintiff herself testified: "I crossed 
the highway to the east shoulder; I turned and wa; walking left facing 
traffic, going south." 

True, plaintiff also testified, "I just saw it (the convertible) coming 
facing me from the direction of Weeksville, towards Elizabeth City." 
This testimony is susceptible of the inference, as plaintiff contends, that 
she was walking south on her left-hand side of the highway. 

Thus it was incumbent upon the trial court to g i w  appropriate instruc- 
tion in the light of both inferences-that is, (1) the inference that plain- 
tiff was walking on her left-hand side of the highway, and (2)  the infer- 
ence that she was walking on her right-hand side of the highway, as the 
jury may find the facts to be. 

I f  she were walking on her left-hand side the statute says she "shall 
yield the right of way to approaching traffic." Hence we are constrained 
to hold that the portion of the charge to which exception is here taken 
reads into the statute more than it contains, and is calculated to mislead 
and confuse the jury. 

On the other hand, if plaintiff were walking north on her right-hand 
side of the highway, this was in violation of the statute, G.S. 20-174 (d),  
and would be evidence of negligence to be considered in connection with 
surrounding circumstances as to whether she used reasonable care and 
caution commensurate with visible conditions. See Miller v. Motor 
Freight Lines, 218 N.C. 464, 11 S.E. 2d 300 ; T y s i m ~ e r  v. Dairy Products 
C'o., 225 N.C. 717, 36 S.E. 2d 246; also Temple ton  v. ReZZey, 215 N.C. 
577. 2 S.E. 2d 696; S. c., 216 N.C. 487, 5 S.E. 2d 555. 

As to Motor Company's Assignment of Error No. 10 : The court, after 
charging on the burdcn of proof as to the third issue, stated the conten- 
tions of the plaintiff, and of the defendants as to hcw the issue should be 
answered in keeping with their respective contentions. Then the court 
instructed the jury : "If . . . you find by the greater weight of the evi- 
dence that at the time and place in question Mrs. Spencer, the plaintiff in 
this action, failed to exercise that degree of care n person of ordinary 
prudence would exercise in the position she occupit~d on the shoulder of 
the road as the car was approaching her and passed her and that by reason 
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of the position in  which she assumed or placed herself she caused the car 
to  collide with and inflicting the injuries sustained about which she eom- 
plains, or tha t  was the proximate cause, i t  would be your duty to answer 
that  issue YES; or if you find by the greater weight and when I say 
'proximate cause' I mean contributing as a proximate cause or one of the 
proximate causes of the collision and injury, or (C) if you find by the 
greater weight of the evidence that  a t  the time and place in question the 
plaintiff Mrs. Spencer was walking on the right side of the highway in 
the direction in  which she was going, and that  in so doing she was acting 
in violation of the statute which I read to  you, and tha t  she was in  plain 
view of the defendant Ives operating the automobile, or where, with the 
exercise of reasonable care, she could have been seen or should have been 
seen; and that  Ives negligently and carelessly failed to exercise that  
degree of care a person of ordinary prudence would exercise or due care 
to prevent the automobile from colliding with her, and that  such negli- 
gence on his par t  resulted in and approximately caused the collision and 
injury, i t  would be your duty to answer that  issue KO, unless you so find 
you would answer it YES. (V)." 

The portion between letters U-V is subject of Exception 26. 
I n  respect to this charge, the conduct of the defendant Ives is not the 

determinative factor as t o  whether plaintiff violated her duty, and whether 
such violation was a proximate or contributing cause of her injury. 
Hence the instruction, as so given, is erroneous. 

11. Appellant Motor Company also excepts to portions of the charge 
in respect to the second issue, as to whether plaintiff was injured by its 
negligence, as alleged i n  the complaint, t o  which portions Assignments 
of E r ro r  3 to 7, both inclusive, based upon exceptions 18  to 22, both inclu- 
sive, relate. These exceptions are untenable. They challenge the ruling 
of the court that  the provisions of Chapter 494 of 1951 Scseion Laws of 
S o r t h  Carolina are applicable to case in hand. This chapter is entitled 
"An Act to provide New Rules of Evidence in Regard to the Agency of 
the Operator of a Motor Vehicle Involved in Any Accident." I t  is made 
a new section of Chapter 20 of General Statutes and is designated G.S. 
20-71.1. It provides in  Sec. 1 that  "(a)  I n  all action to recover damages 
for injury to  the person or to property or for the death of a person, arising 
out of an  accident or  collision involving a motor vehicle, proof of owner- 
ship of such motor vehicle a t  the time of such accident or collision shall 
be primcl facie evidence that  said motor vehicle was being operated and - .  

used with the authority, consent, and knowledge of the owner in  the very 
transaction out of which said in jury  or cause of action arose." 

"(b) Proof of the registration of a motor vehicle in the name of any 
person, firm, or corporation, shall for thc purpose of any such action, be 
prima facie evidence of ownership and that  such motor vehicle was then 
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being operated by and under the control of a person, for whose conduct 
the owner was legally responsible, for the owner's benefit, and within the 
course and scope of his employment; Provided, that no person shall be 
allowed the benefit of this section unless he shall biaing his action within 
one year after his cause of action shall have accrued ." 

I n  Sec. 2 it is declared that "the provisions of this Act shall not apply 
to pending litigation." And in Sec. 4 it specifies that "this Act shall 
become effective from and after July  1, 1951." 

While appellant Motor Company does not contend that the Legislature 
is without authority to change the rules of evidence in  the manner re- 
vealed in  the language of the 1951 Act, as above stated, i t  contends that 
under rules of interpretation the Act should not be given retroactive effect, 
that is, as to existing causes of action, as the trial court did in the case in 
hand. I t  seems clear, however, from the language of the Act that the 
Legislature intended that on and after 1 July, 1951, the only limitation 
upon the applicability of the Act is that it shall not apply to pending 
litigation, that is, litigation then pending. I t  is so expressly provided. 

An action is pending from the time it is commenced until its final deter- 
mination. And a civil action is commenced by the issuance of a summons. 
See among others the case McFetters v. XcFetters, 219 N.C. 731, 14 S.E. 
2d 833. 

Moreover, the maxim expressio unius est exclusic~ alterius, that is, that 
the expression of one thing is the exclusion of another, applies. From the 
fact that the Legislature expressly provided that the provisions of the 
Act shall not apply to pending litigation, it may be implied that it should 
apply in all other cases. 

I n  Tabor v. Ward, 83 N.C. 291, the Court declares that laws which 
change the rules of evidence relate to the remedy only, and are at  all times 
subject to modification and control by the Legislature, and that changes 
thus made may be made applicable to existing causes of action. And it 
is pertinently stated: "Retrospective laws would certainly be in violation 
of the spirit of the Constitution if they destroyed or impaired vested 
right," but that "one can have no vested right in a rule of evidence when 
he could have no such right in the remedy," and that "there is no such 
thing as a vested right in any particular remedy." See also Byrd v. 
Johnson, 220 N.C. 184, 16 S.E. 2d 843; B-C Remedy Co. v. Unemploy- 
ment Compensation Commission, 226 N.C. 52, 36 S.E. 2d 733; Stans- 
bury's N. C. Evidence, Sec. 6;  Wallace v. R. R., 104 N.C. 442, 10 S.E. 
552. 

Indeed, the case of Lowe v. Harris, 112 N.C. 472, 17 S.E. 539, on 
which this appellant relies, is distinguishable from case in hand. 

111. Appellant Motor Company also assigns as error the failure of the 
trial court to declare and explain the law arising on the evidence, on the 
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second issue, particularly as i t  concerns or is addressed to  the defendant's 
documentary evidence, especially the invoice or conditional sales contract, 
defendant's Exhibits 1, 2 and 3. This is Motor Company's Assignment of 
E r ro r  14 based on its exception 30. 

I n  the recent case of Lewis v. Watson, 229 N.C. 20, 47 S.E. 2d 484, this 
Court in opinion by Ervin, J., reviewed decisions of this Court on the 
application of provisions of the statute G.S. 1-180. Headnote 1 epito- 
mizes the case as follows : "G.S. 1-180 requires the tr ial  court to  instruct 
the  jury as to the law upon all substantial features of the case without 
request for  special instructions, and a general statement of the law is 
not sufficient, but the court must explain the law as i t  relates to various 
aspects of the evidence adduced and to  the particular issues involved." 
I n  the light of this interpretation of the statute applied to  case in hand, 
we are of opinion and hold that  the point here made by the appellant is 
well taken. 

IQ. I t  may be noted that  exceptions to the denial of motions of defend- 
ants for judgments of nonsuit are not assigned as error, nor are they 
brought up  for review. Moreover, since there must be a new trial, and 
the matters to which other assignments of error are directed may not then 
recur, we deem i t  unnecessary to give to them express consideration. 

Fo r  reasons stated, let there be a 
New trial. 

ATLANTIC COAST LINE RAILROAD COMPANY v. NORFOLK SOUTHERN 
RAILWAY COMPANY. 

(Filed 8 October, 1952.) 
1. Contracts § % 

A paragraph or excerpt from a contract must be interpreted in context 
with the rest of the agreement. 

2. Indemnity § 2c-Indemnity agreement in this case held not to  impose 
liability for loss not  due to  indemnitor's neglect o r  omissions. 

By written contract, defendant railroad company, in consideration of 
being allowed to cross plaintiff railroad company's tracks a t  grade, obli- 
gated itself to Beep the crossing in repair and to indemnify defendant 
against loss "arising from or growing out of the omissions or neglect" of 
the defendant in the construction and maintenance of the crossing. Con- 
struing the agreement contextually it is held defendant is not liable for 
damage to plaintiff's train caused by a broken rail which was entirely 
unexplained and not discovered until immediately after plaintiff's engine 
had traversed the crossing when such damage was not the result of any 
neglect or omission of defendant company in the performance of its duty 
to inspect and maintain the crossing, since under the agreement defendant 
was not an insurer and may not be held liable for inevitable accident, 
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latent defect, or act of God. This result obtains even though the word 
"omissions" be construed as synonymous with "failure" and therefore 
broader in its scope than the term "negligence." 

APPEAL by plaintiff from Frizzelle, J., at  February Civil Term, 1952, 
of WILSON. 

Civil action by plaintiff railroad company against defendant railway 
company to recover for damage to one of plaintiff's trains caused by a 
broken rail at  a crossing where the tracks of the i,wo companies cross, 
alleged to be due to the failure of the defendant company to maintain the 
crossing in good condition in accordance with the terms of a special con- 
tract between the two companies. 

The parties waived trial by jury and submitted the case to the Presiding 
Judge upon the following agreed statement of facts : 

"1. Plaintiff and defendant are both Railroad Companies, engaged in 
interstate commerce, and both lawfully operate through North Carolina, 
and their tracks cross each other in Wilson County, North Carolina. 

"2. On 27 June, 1906 the plaintiff and Raleigh and Pamlico Sound 
Railroad Company entered into a contract, in terms and provisions as 
follows : 

"'ARTICLES OF AGREEMENT made and entered into this 27th day of 
June 1906 by and between the ATLANTIC COAST LINE RAILROAD COMPANY, 
a corporation created and existing under and by virtue of the laws of the 
State of Virginia, party of the first part, hereinafter called the COAST 
LINE COMPANY, and the RALEIGH AND PAMLICO SOUND RAILROAD COM- 
PANY, a corporation created and existing under and by virtue of the laws 
of the State of North Carolina, party of the second part, hereinafter 
called the RALEIGH COMPANY : 

" 'WHEREAS, the Raleigh Company desires to construct its main line 
track so that the same will cross the line of the Coast Line Company at 
grade at  a point South of and near to the Town of Wilson, N. C., and the 
Coast Line Company is willing to permit such crossing to be constructed, 
upon the terms and conditions hereinafter set forth; 

" 'Now THEREFORE THIS AQREEMENT WITNESSETIT : That for, and in 
consideration of the sum of one dollar to the Coast Line Company in hand 
paid by the Raleigh Company, receipt of which is hereby acknbwledged, 
and in consideration of the several covenants and agreements by the 
Raleigh Company, hereinafter made, and to be kept and *erformed, i t  is 
mutually agreed by and between the parties hereto, to-wit : 

" 'FIRST: That the Coast Line Company will grant and does hereby 
grant to the Raleigh Company the right to constru~et a single or double 
track grade crossing, over and across its right of way, land, and its two 
main line tracks, at a point twenty-six hundred and Seventy (2670) feet 
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South of the 108 Mile Post of the Coast Line Company, in the County of 
Wilson, N. C., as indicated in the blueprint hereto attached, as part of 
this agreement ; 

" 'SECOND: That the plans for such crossing, and the materials em- 
ployed for its construction and the construction of the culverts which 
may be necessary to provide for the proper drainage of the said Coast 
Line Company's roadway and track, shall be submitted to, and in all 
respects be acceptable to the Engineer of Roadway of the said Coast 
Line Company. 

" 'THIRD : That the said Raleigh Company shall, at its own cost and 
expense, construct the said grade crossing, in accordance with said plans 
and specifications, providing therefor all rails, frogs, ties, and any and 
all other materials necessary; the actual work of constructing said cross- 
ing to be subject to the supervision of, and satisfactory to the Engineer 
of Roadway of the said Coast Line Company, or his duly authorized 
representative. 

" 'FOURTH: That the said Raleigh Company will, at  its own cost and 
expense, at  all times maintain said crossing in good condition, and will 
from time to time make all necessary repairs and renewals thereto. I t  is 
further agreed in this respect that if at  any time the said crossing should, 
in the opinion of the Coast Line Company's representative, require re- 
newals or repairs, that the said Raleigh Company will, upon request in 
writing from the Engineer of Roadway of said Coast Line Company, 
proceed to make such repairs and renewals, and if such repairs and re- 
newals shall not have been made or begun within ten (10) days after such 
notice from the said Coast Line Company, then, and in that event, the 
Coast Line Company may itself cause the necessary work to be done and 
renewals to be made, and may thereafter charge the said Raleigh Com- 
pany with the full cost of the work of repair and renewals, which said 
charge the Raleigh Company hereby agrees and binds itself to pay. 

" 'In cases of emergency, the Coast Line Company may make repairs 
to said crossing, and charge cost of same to the Raleigh Company as 
aforesaid. 

" 'It is further agreed by the Raleigh Company that no work of repair 
shall be done by it on said crossing without first giving written notice to 
the Engineer of Roadway, or Roadmaster, of the said Coast Line Com- 
pany, a t  least twenty-four (24) hours before entering upon said work; 
that in making any such repairs or doing any work on said crossing, the 
Raleigh Company will, in all respects, conform to the requirements of the 
Coast Line Company as to the time and manner of doing said work so as 
not to impede the trains of the said Coast Line Company.' 

(Paragraphs FIFTH, SIXTH, SEVEKTH, and EIGIITH are omitted as not 
being pertinent to decision.) 
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"'NINTH: That i t  shall be the duty of the said Raleigh Company, 
and i t  does hereby fully agree and undertake, upon the demand of the 
said Coast Line Company to pay, make good and fully indemnify the 
Coast Line Company against all proper claims for loss, injury, or dam- 
age, which it, or any of its employees or passengers or any other person 
or persons may sustain by accident, collision, delay, or hindrance, or from 
any other cause arising from or growing out of the omissions or neglect 
of the said Raleigh Company or its agents or employees, in the construc- 
tion, repair, maintenance, or operation of said crossi:ng or crossings, or in 
the exercise of any of the rights and privileges granted it hereunder.' 

(Paragraph TENTH is omitted as not being pertinent to decision.) 
" 'ELEVENTH: That this agreement and all of the terms, stipulations 

and conditions thereof, shall inure to and be binding upon the respective 
successors and assigns of the parties hereto. 

" 'IN WITNESS WHEREOF (here follows the rest of .the attestation clause 
and other formal parts of the contract showing due execution by the two 
companies. These parts are omitted as not being pertinent to deci- 
sion.) . . .' 

"3. Prior to September 10, 1949 the defendant succeeded to all of the 
rights and liabilities of Raleigh and Pamlico Sound Railroad Company 
under such contract, and the contract was, on September 10,1949 and still 
is in full force and effect between the plaintiff and the defendant. 

"4. The defendant a t  its own cost and expense, a.t all times, exercised 
reasonable care in maintaining said crossing in good condition, and other- 
wise exercised reasonable care in discharging fully its obligations under 
said contract. 

"5. At about 6 a.m. on 10 September 1949 plaintiff's northbound pas- 
senger train No. 92 passed over said crossing and immediately upon so 
doing, the Engineer of said train stopped the train, went back to the 
crossing, where i t  was discovered that a piece of the west running rail on 
the northbound track about four (4)  inches in length from the end of the 
west running rail within the crossing was broken oif; that the breaking 
of the piece of rail was through no fault or neglect on the part of the 
defendant. 

"6. I n  passing over said crossing, the wheels of the plaintiff's Diesel 
engines and the following cars on the left side of the train struck the 
broken rail, causing the damage to the wheels of the plaintiff's Diesel 
units and cars to the extent of $8,809.76. 

"7. The defendant, during all the time the said contract was in force, 
diligently and carefully inspected said crossing, it having made the last 
such inspection in the afternoon of 9 September 1949, at  which time the 
crossing appeared to be in good condition; if there was any defect in the 
crossing or in the rail, such defect was not the fault of the defendant, nor 
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did i t  occur by reason of any negligence on the part of the defendant, and 
such defect, if any there was, could not have been discovered by the de- 
fendant in its inspection of the crossing on the afternoon of 9 September 
1949, by the exercise of ordinary diligence and care. 

"8. I t  is specifically agreed between the parties that the above men- 
tioned rail did not break because of any negligence on the part of the 
defendant. 

"If the Court is of the opinion that the defendant is liable to the plain- 
tiff under the foregoing agreed statement of facts, i t  will enter judgment 
against the defendant in the sum of $8,809.76. 

"If the Court is of the opinion that the defendant is not liable, it mill 
dismiss the action." 

The court, after hearing arguments of counsel, concluded on the facts 
agreed that the plaintiff was not entitled to recover, and entered judgment 
so decreeing. From the judgment entered, the plaintiff appealed. 

2". S. Sprz~ill for plaintiff, appellant. 
Gardner, Connor & Lee for defendant, appellee. 

JOHNSON, J. The single question presented by this appeal is:  Does 
the contract between the plaintiff and the defendant make the defendant 
liable for damage sustained by plaintiff because of a broken rail, notwith- 
standing the rail broke through no fault of the defendant? 

The plaintiff contends that the contract makes the defendant an insurer 
and imposes absolute liability. The plaintiff lays stress on the part of 
paragraph FOURTH of the contract wherein the defendant agrees that it 
it will at  its own cost and expense, a t  all times maintain said crossing in 
good condition, and will from time to time make all necessary repairs and 
renewals thereto." The plaintiff insists that this language creates an 
absolute covenant, an unconditional promise, that the defendant at  all 
times will maintain the crossing in good condition, irrespective of ineri- 
table accident, latent defect, or act of God. 

The plaintiff also points to paragraph NINTH and urges that by its 
terms the defendant specifically covenants to indemnify the plaintiff 
against all claims for dainage which plaintiff may suffer because of the 
L C  omissions or neglect" of the defendant in maintaining the crossing in 
good repair as required by paragraph FOURTH ; that is to say, as plaintiff 
contends, for omitting to keep the crossing in good repair at  all times, at  
all hazards. 

However, when the excerpts from paragraph FOURTH and the provisions 
of paragraph NINTH, relied on by the plaintiff to support its contention, 
are considered in context and interpreted with the rest of the contract, as 
is the rule in cases like this one (12 S m .  Jur., Contracts, Sec. 241 ; Gilbert 
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v. Shingle Co., 167 N.C. 286, 83 S.E. 337), i t  is apparent that these sec- 
tions take on different meaning than as urged by the plaintiff. 

Here i t  is to be noted that there is more to paragraph FOURTH than the 
excerpt which the plaintiff cites and relies on as creating an absolute 
covenant to maintain the crossing in good condition. This paragraph 
further provides that if in the opinion of the plaintiff the crossing should 
require renewals or repairs, the defenclant, on written request of the 
plaintiff, will proceed to make them, but if not so made within ten days 
after notice, then the plaintiff itself may make the renewals or repairs. 
Moreover, i t  is provided in this paragraph that the defendant shall make 
no repairs whatsoever without first giving written notice to the plaintiff 
a t  least twenty-four hours before entering upon such work, and that in 
making any such repairs, the defendant shall comply with the require- 
ments of the plaintiff as to the time and manner of doing the work. Also, 
paragraph FOURTH recognizes that the parties contc.mplated that emer- 
gencies might arise making it impossible for the defendant to give the 
required notices and make the repairs under the contract. As to this, it 
is observed that paragraph FOURTH provides that in case of emergency, 
the plaintiff may proceed to make the repairs and charge the costs to the 
defendant. 

I t  thus appears that since the defendant's covenant to maintain the 
crossing is conditioned upon notice to and approval of the plaintiff as to 
methods of repair, and so forth, i t  may not be construed as making the 
defendant an insurer that the crossing will be maintained in good condi- 
tion at  all times, a t  all hazards. 

And it is evident that the indemnity covenant contained in paragraph 
NINTH, by which the defendant agrees to indemnify the plaintiff against 
damage caused by "omissions or neglect" to repair and maintain the 
crossing, is referable to and must be interpreted in connection with the 
provisions of paragraph FOURTH. When this is done, it is manifest that 
the provisions of the contract do not impose absolute liability upon the 
defendant. 

I n  this view of the case it seems unnecessary to discuss the distinctions 
and refinements of meaning placed by lexicographer's on the words "omis- 
sions" and "neglect," emphasized by the plaintiff. I t  may be conceded 
on this record (1) that the expression "omissions or neglect" is not 
synonymous with negligence; (2)  that "neglect" is synonymous with 
6~ negligence," and ( 3 )  that "omission" is synonymous with '(failure." 

Conceding all this, the record here shows no damage to the plaintiff 
arising out of any omission of the defendant respechg  maintenance or 
repair of the crossing within the meaning of the contract sued on. 

And certainly there is nothing on the record tending to show that the 
rail broke as a result of an omission of the defendant. Here we have an 
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entirely unexplained broken rail. I t  was on the plaintiff's northbound 
track. This means that  none of the defendant's trains ever passed over 
the particular rail. From all that  appears in the facts agreed, i t  is just 
as logical that  the rai l  broke because i t  was struck by the plaintiff's t rain 
as i t  is to say i t  broke because of a n  omission on the par t  of the defendant. 

The facts in this case, under a contextual interpretation of the con- 
trolling provisions of the contract, do not come within the doctrine that  
one who makes a positive agreement to do a lawful act is not ordinarily 
absolved from liability for failure to do i t  by a subsequent impossibility 
of performance caused by an  unavoidable accident (12 Am. Jur., Con- 
tracts, Sec. 363). Therefore, we deem i t  unnecessary t o  discuss the 
authorities cited and discussed in the briefs on this principle of law. 

I t  follows from what we have said that  Judge Frizzelle correctly held 
that  the plaintiff is not entitled to recover. The judgment below is 

*4ffirmed. 

TOWN OF FREMONT v. MACK D. BAKER AND WIFE, ELSIE MAE W. 
BAKER, T. R. UZZELL, TRUSTEE, AND ATLAS WEBB AND WIFE, EFFIE 
WEBB. 

(Filed 8 October, 1952.) 

1. Appeal and Error 40c- 
On appeal from an order granting or denying injunctive relief, the find- 

ings of fact made by the court are not conclusive, but nevertheless they will 
not be disturbed when they are clearly supported by the evidence offered. 

2. Easements § 3- 

An easement by prescription must hare boundaries sufficiently definite to 
be located and identified with reasonable certainty, and allegations that 
plaintiff municipality had obtained an easement by prescription across the 
back part of defendant's lot for the purpose of maintaining and repairing 
its water and sewer mains, without any allegation as to the width of the 
easement or its boundaries, is insufficient to state a cause of action for an 
easement by prescription. 

3. Pleadings 5 2 4 0  

Proof without allegation is as unavailing as allegation without proof. 

4. Injunctions § S- 

A temporary restraining order issued in a suit for permanent injunction 
will ordinarily be continued to the hearing to preserve the atatus quo when 
serious issues of fact are raised and plaintiff makes it appear prima facie 
that he will be able to maintain his primary equity, and there is reasonable 
apprehension of irreparable loss or the destruction of the subject matter 
of the action or wrongful injury thereto. 
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Injunctions g la- 
Injunction will not lie to settle a dispute as  to the possession of realty 

or to dispossess one person for the benefit of another. 

~&mct ions  g &Temporary restraining order sholald be dismissed when 
continuance is  not  necessary to preserve property rights o r  prevent 
irreparable injury. 

Plaintiff municipality instituted suit to restrain the obstruction of its 
asserted easement by dedication for the maintenrmce and repair of its 
water and sewer mains across the vacant part of defendant's lot. At the 
time the action was instituted defendant had already begun construction 
on the land, and walls of the structure had been built. Held: Temporary 
restraining order issued in the cause was properly dismissed on the hear- 
ing to show cause, since the original status quo could not be preserved 
without requiring defendant to remove the walls already erected, to which 
remedy plaintm was not entitled a t  that time, and since plaintiff has not 
shown that its rights would be lost or materiall,~ impaired unless the 
restraining order were continued to the hearing. 

S a m e w h e r e  injunctive relief is not sole objective of action, and serious 
issues of fact are raised, court may not dismiss the action on hearing of 
order to show cause. 

Even though an order to show cause why a temporary restraining order 
should not be continued to the hearing on the merits is heard a t  term time, 
the court, in the absence of waiver of trial by jury, has no authority to 
determine, without the aid of a jury, serious issues of fact raised therein 
upon which the property rights of the parties depend, and even though the 
court properly dismisses the temporary restraining order, i t  is error for the 
court to dismiss the action, since the action is not before the court on its 
merits, and injunctive relief is not the sole objective of the action. The 
agreement of the parties in this case that the judge might enter judgment 
out of term, construed in the light of the record, h e l d  not to amount to a 
waiver of jury trial. 

Upon the hearing of an order to show cause why a temporary restraining 
order should not be continued to the hearing, flndings by the court in 
regard to the respective property rights of the parties in the subject matter 
are not binding on the court or the parties upon the hearing of the cause 
on the merits. 

, ~ P P E A L  by plaintiff from Grady,  Emergency Judlge, J u n e  Term, 1952, 
WAYNE. Modified and affirmed. 

Civil action to restrain the obstruction of a right of way easement for 
the maintenance and repair of plaintiff's water and sewer mains and for  
a decree adjudging plaintiff's right to  the possession and use of said 
easement. 

Plaintiff is a municipal corporation. The  area within its boundary 
lying on the north side of Main Street between Railroad Street and Syca- 
more Street is divided into twelve lots facing Main Street and extending 
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northerly. The lots vary in depth from 88 to 140 feet. Buildings have 
been constructed on these lots. Due to the depth of the respective lots and 
the buildings thereon, the open space to the rear of the buildings extending 
from Railroad to Sycamore Street is very irregular in width. 

I n  1922 plaintiff was installing water and sewer mains. On petition 
of the owners of the twelve lots, it agreed to locate the mains, intended 
and designed to serve the buildings on said lots, in the open space to the 
rear of the buildings rather than in Main Street. I t  alleges that the 
property owners then and there dedicated to the public an easement or 
right of way in said space for the location and maintenance of said mains, 
including the right of ingress and egress for those purposes. 

Defendants own one of the lots on Main Street, twenty-one feet wide 
and extending back 120 feet. The building thereon was 88 feet in depth 
with a play pen to the rear. Defendant Mack D. Baker, the owner of 
the lot and the real party in interest, has now begun the construction of 
an addition to his building. The addition will extend to the northern end 
of his lot and be located over and across plaintiff's water and sewer mains. 
The walls of this building are constructed of concrete blocks and said 
defendant intends to construct the flooring of concrete. The walls are set 
ten inches in the ground and have been completed, but the roof has not 
been constructed and the floor of concrete has not been laid. 

Upon the institution of this action plaintiff obtained a temporary re- 
straining order. The rule to show cause why the restraining order should 
not be continued to the hearing was returnable before Hatch, Special J. 
H e  continued the same to the June Term to be heard by the judge presid- 
ing. At the June Term, Grady, Emergency J., presiding, it was agreed 
in open court "that the presiding Judge might take all of the papers to 
his home, hear the ease upon affidavits, exhibits, and stipulations of the 
parties, and enter judgment out of tern1 and out of the county, as should 
appear just and proper upon the facts as found." 

I n  due time Grady, Emergency J., found the facts, including the find- 
ings that (1)  plaintiff has acquired an eascnient across the land of defend- 
ants which "carries with it the ordinary privileges incident to the main- 
tenance and repair of Water & Sewage Systems, and the defendants have 
no right to interfere in any way with the exercise of such rights;" (2 )  
the walls of the building had been constructed and the right of way 
blocked or obstructed when this action was instituted and the obstruction 
is a f a i t  accompli; ( 3 )  plaintiff has an adequate remedy at law; (4) no 
damages have been shown; and (5)  plaintiff will not suffer irreparable 
damage by reason of the construction of said building. He  thereupon 
entered judgment dissolving the temporary restraining order and dismiss- 
ing the action. Plaintiff excepted and appealed. 
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B. P .  Bycock and Dees & Dees for plaint i f  appellant. 
J.  Paison T h o m s o n  and J .  Faison Thomson ,  Jr.,  for defendant ap- 

pellees. 

BARNHILL, J. While in appeals of this character from an order grant- 
ing or denying injunctive relief, the findings of fact made by the court 
below are not conclusive and binding on this Court, E careful examination 
of the record discloses no reason why we should at  this stage of the pro- 
ceeding undertake to revise the facts found by the court below. S m i t h  
v. B a n k ,  223 N.C. 249, 25 S.E. 2d 859; Gaines v. Manz~fac tur ing  Co., 234 
N.C. 340, 67 S.E. 2d 350. The essential facts on the rule to show cause 
sufficiently appear in the findings made by the court below. 

The plaintiff stressfully contends that it has acquired by prescription 
a general alleyway across the land of defendants, which alley, it contends, 
extends from Railroad Street to Sycamore Street over and along the 
vacant property to the rear of the buildings fronting on Main Street. 
We may concede, without deciding, that it offered r,ome evidence to this 
effect. Even so, on this record plaintiff's contention is without merit. 
The complaint does not sufficiently allege the existence of a public alley- 
way. Hemphi l l  v. Board of Aldermen,  212 N.C. 185, 193 S.E. 153; 
C'ahoon 21. Roughton,  215 N.C. 116, 1 S.E. 2d 362 ; T h o m p s o n  v. Um- 
berger, 221 N.C. 178, 19 S.E. 2d 454; Chesson v. Jordan,  224 N.C. 259, 
29 S.E. 2d 906 ; Speight  v. Anderson, 226 K.C. 492, 219 S.E. 2d 371 ; Anno. 
143 A.L.R. 1403. And proof without allegation is as unavailing as alle- 
gation without proof. Whichard  v. Lzpe, 221 K.C. 53, 19 S.E. 2d 14;  
Flying Service v. Mart in ,  233 N.C. 17, 62 S.E. 2d 55'8; Bowen v. Darden, 
233 N.C. 443, 64 S.E. 2d 285. 

Before defendants began the erection of the addition to their building, 
the rear of their lot was vacant for a distance of tairty-two feet. Does 
plaintiff claim an alley thirty-two feet in width? If not, where does 
the alley cross the same? How wide is the easerncnt and what are its 
boundaries? As to these essentials of a public way the complaint contains 
no averment. 

I n  the complaint the plaintiff's right to require a passageway from 
Railroad Street to Sycamore Street to be kept open to the end it may have 
free and unobstructed access to its water and sewer mains for the purpose 
of maintenance and repair is predicated on an alleged agreement made 
between the plaintiff and the property owners at  the time the mains were 
installed. Thus the plaintiff asserts an easement by dedication. Should 
the temporary restraining order be continued to the final hearing so as 
to maintain the status quo until the issues raised by the pleadings in this 
respect are finally determined? This is the real question posed for 
decision. 
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Ordinarily a temporary restraining order should be continued until 
the final hearing when it is made to appear, prima facie, that the plaintiff 
will be able to maintain his primary equity and there is reasonable appre- 
hension of irreparable loss unless it remains in force, or it appears to be 
reasonably necessary to protect plaintiff's rights until the controversy 
between the parties can be determined. Boone v. Boone, 217 N.C. 722, 
9 S.E. 2d 383; Smith v. Bank, 223 N.C. 249, 25 S.E. 2d 859. 

When the main purpose of an action is to obtain a permanent injunc- 
tion and the evidence presents a serious issue as to the existence of facts 
which, if established, would entitle the plaintiff to the relief demanded, 
Springs n. Refining Co., 205 N.C. 444, 171 S.E. 635 ; Bailey v. Bryson, 
214 N.C. 212, 198 S.E. 622, or when it is necessary to protect the subject 
of the action against destruction or wrongful injury until the legal con- 
troversy has been settled, Lawhon v. XcArthur, 213 N.C. 260, 195 S.E. 
786; Jackson v. Jernigan, 216 N.C. 401, 5 S.E. 2d 143, the usual practice 
is to continue the temporary restraining order to the hearing. 

Conversely, the order will not be continued when no issues of fact are 
raised, Cox v. Kinston, 217 N.C. 391, 8 S.E. 2d 252, or when a permanent 
injunction is the only relief sought and no probable equity is made to 
appear, Teer v. Jordan, 232 N.C. 48, 59 S.E. 2d 359; illosteller v. R. R., 
220 N.C. 275, 17 S.E. 2d 133; Cahoon v. Comrs. of Hyde, 207 N.C. 48, 
175 S.E. 846, or when plaintiff seeks to restrain a consummated wrong, 
Jackson v. Jernigan, supra; Branch v. Board of Education, 230 N.C. 505, 
53 S.E. 2d 455; Groves 11. McDonald, 223 N.C. 150, 25 S.E. 2d 387. 

Nor may a restraining order be used as an instrument to settle a dis- 
pute as to the possession of realty or to dispossess one for the benefit of 
another. Armsfrong 11. ilrmstrong, 230 N.C. 201, 52 S.E. 2d 362; Young 
2%.  Pittmnn, 224 N.C. 175, 29 S.E. 2d 551. 

The plaintiff did not institute this action until after defendants had 
entered upon and, by the erection of the walls to their annex, substantially 
obstructed the alleged easement, thereby effectively preventing ingress 
and egress over and across their land along the course of the water and 
sewer mains. Therefore a continuance of the restraining order would not 
serve to maintain the original status quo without a further order sum- 
marily ousting defendants and requiring them to remove the walls they 
have erected-a remedy to which plaintiff is not entitled at this stage of 
the proceeding. 

Plaintiff may be entitled to the free and unobstructed a'ccess to its 
mains as an essential part of an easement granted or dedicated by the 
property owners. This we may concede. Even so, it has failed to show 
that there is any immediate danger of irreparable damage or that its 
rights will be lost or materially impaired pending the trial unless the 
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restraining order is continued to tlie hearing. Branch  z.. R o n ~ d  of Educa- 
tion, supra. 

I t  follows that  plaintiff has failed to show liarniful error in the order 
of the court below dissolving the temporary restraining order. 

But  the court below likewise disniissed tlie acticn a t  the cost of the 
plaintiff. I n  this there was error. 

The action came on for hearing a t  terin. Even so, it  was before the 
court on the rule to show cause. There is nothing 111 the record to indi- 
cate that  it was calendared for hearing on the merits. The record fails 
to disclose a waiver of trial by jury. And plaintiff asserts that  it did 
not agree to submit the case to the judge for any purpose other than to 
decide whether the temporary restraining order should be coiitinued to tlie 
hearing. 

The stipulations of counsel as recital in the judgment are sornewliat 
ambiguous and might be held sufficient to constitute a sub~nission of the 
whole controversy to tlie judge to find the facts and render judgment on 
the merits in accord with the facts found. TVhen, however, the agreenient 
is construed in the light of the record arid the position plaintiff now as- 
sumes, it can mean nothing more than a stipulation that the court should 
consider the affidavits, find the facts "and enter judgnent out of teritr 
. . . as should appear just and proper" on the interlocutory motion. 

Iiljunctive relief is not the sole objective of plamtiff's action. I t  is 
ancillary to its main cause of action. I t s  ownership of an easement over 
and across the lands of defendants and other property owners along the 
line of its water and sewe; niains and its rights incident thereto hare  not 
beell adjudicated so as to become a matter of public record. I t  srrkb a 
judgment in this action decreeing that  it is the owler, by dedication, of 
a riglit of way over and across tlie land of defendants for the purpose of 
maintaining and repairing its said mains with the right to keep said way 
free of any obstruction which would interfere wit'? or impede its free 
access thereto. Defendants deny the existence of the right of way asserted 
by plaintiff. Thus there are issues of fact to be detc~rmined in a trial by 
jury. This being true, the court was without juridict ion to disrniss the 
action. Grot,es 1 1 .  N c D o n n l d ,  s ~ r p m  ; Nrigqs  1 % .  Briggs, 231  S.C.  450, 
67 S.R. 2d 340; Bond v. Hontl ,  235 N.C. 754. 

I t  is t rue the court found as a fact that plaintiff llas acquired an ease- 
ment across the land of defendants which "carries with i t  the ordinary 
privileges incident to the maintenanoe and repair of Water 8: Sewage 
Systems, and the defendants hare  no right to interfere in any way with 
the exercise of sucli rights," and there is no exception to such findings. 
But  this finding does not serve to protect plaintiff or judicially establish 
its easement, for the findings of the judge made a t  a preliminary hearing 
such as the one here involrrd are not binding on thfb court or  the parties 
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a t  the hearing on the  merits. Sirleath c. Kafzis, 219 N.C. 434, 14 S.E. 
2d 418; Branch v. Board of Education, supra. 

At  thc t ime of the hearing a den1urrt.r to the complaint f o r  t h a t  i t  fa i ls  
to  s tate  a cause of action was pending. There is  nothing i n  the record to  
indicate t h a t  the court  below considered the same. X o r  does i t  appear  
tha t  the action was dismissed on the grounds stated i n  the  demurrer .  Y e t  
the demurre r  appears  i n  the  record and counsel referred to  i t  i n  the oral  
argument. W e  take note thereof merely to forestall a n y  suggestion t h a t  
we h a r e  overlooked this phase of the  case. 

T h a t  we sustain the  judgment dismissing the temporary restraining 
order does not constitute a license f o r  defendants to  complete the con- 
struction of the annex to their  building. They  a r e  now ful ly adrised of 
the  rights plaintiff is asserting and will proceed a t  their  own risk. 

S o  much of the judgment as  undertakes to  dismiss the  action is vacated 
and  the  cause is remanded 11-it11 direction that  i t  be reinstated ~ p o n  the  
c i r i l  issue docket f o r  t r i a l  of the  issues raised by the pleadings. As so 
modified, the judgment entered i n  the  court below is affirmed. 

Modified and  affirmed. 

JAMES H. .JACKSON, ADMIXISTRATOR OF THE ESTATF: OF JUDITH LANE 
.TACKSON, DEC'D., v. DR. T. H. JOTNER. 

(Filed S October, 1052.) 

1. Physicians and Surgeons S 1634- 
Where the evidence tends to show that the physician performing the 

operation selected and arranged for the help of an nnaesthetist employed 
by the hospital and had full power m t l  rontrol over him in the performance 
of his duties dnring the operation, Itcld the anaesthetist was, during the 
period of the operation, the agent of the physician, and the physicin11 is 
liable for the negligence of the anaesthetist in the administration of the 
:~naesthetic. K!lrrl v. Hospital. 202 iY C .  337, cited and distinpuishetl. 

2. Master and Servant 9 2243- 
Where an employee is in the general employment of one person, bnt in 

the performance of a particular duty is under the immediate direction and 
control of another, the latter is liable for the servant's negligence nnder 
the doctrine of reapondeat superior. 

3. Physicians and  Surgeons § 16%- 
Where in an action to recover for the death of a child following an 

operation, the conlplaint alleges that the defendant physician permitted an 
overdose of anaesthetic to be administered to the patient, and upon the 
trial there is substantial evidencae to the effect that the anaesthetist who 
perforn~ed his duties under the direction and control of the physician was 



260 I N  THE S U P R E M E  COURT. [236 

negligent, error in the charge to the effect that the physician would not be 
liable for the negligence of the anaesthetist must be held prejudicial. 

4. Evidence § 48 M - 
Where the details of the treatluent and care given the patient by defend- 

ant physician are presented to an expert witness in the form of a hypo- 
thetical question, the witness should be asked whether in his opinion the 
treatment and care as outlined was in conformity with approved lnedical 
practices and treatment in the locality rather than whether such treatment 
would constitute a reasonable degree of care to be exercised by a diligent 
physician under the circumstances. 

APPEAL by plaintiff from B o b b i f f ,  J . .  and a jury, a t  Regular March 
Term, 1952, of RUKCOMBE. 

Civil action by plaintiff to recover damages for the alleged wrongful 
death of his intestate, an  eight-year-old girl, who died before regaining 
consciousness after a tonsillectomy performed by the defendant, Dr .  T .  H. 
Joyner, a t  the Mountain Sanitarium in Henderson County. 

The Sanitarium and also Edgar  ,I. Hanson, who administered the 
anaesthetic, were originally joined as defendants along with Dr. Joyner. 
However, by decision on former appeal, heard a t  the Spr ing  Term, 1951, 
this Court affirmed a previous judgment of nonsuit as to all defendants 
except Dr. Joyner. As to him, the case was sent back for retrial for  errors 
committed in the course of the trial. The decision on former appeal is 
reported in 234 N.C. 222, 67 S.E. 2d 57. 

On  retrial the jury found for their rrrdict  that  the death of plaintiff's 
intestate was not caused by negligence of Dr. Joynctr. From judgment 
on the verdict the plaintiff appealed, assigning errors. 

W .  W .  C'andler, D o n  C .  Y o u n g ,  and  Cecil  C. Jackson for p l a i n t i f ,  
appel lant .  

I I a r k i n s ,  Fan  Winkle, W a l t o n  & B u c k  for de fendan t ,  appellee. 

Jorx~son-,  J. The plaintiff challenges the correctness of these instruc- 
tions : ". . . The Court instructs you that  there is no evidence tending to  
show that  Edgar  3. Hanson or any of the nurses who attended Judi th  
Lane Jackson was an employee of the defendant, Dr.  T. H. Joyner. The 
Court instructs you further that  the negligence on the part  of Hanson, if 
any, and the negligence on the part  of any of the nurses, if any, would not 
be deemed in law, the negligence of the defendant, Dr.  Joyner. 

"If there were negligence on the par t  of Hanson or on the part  of any 
one or more of the nurses, which is denied by the defendant, Dr. T.  H. 
Joyner, in such case the defendant, Dr. T. H. Joyner, would not be re- 
sponsible for their negligence. The  issue for decision is whether the 
defendant, Dr. T.  H. Joyner, was negligent and whether such negligence 
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on his part was the proximate cause or one of the proximate causes of 
the death of Judi th  Lane Jackson." 

These instructions in effect withdrew from the jury the question of 
negligence of Dr. Joyner based on the conduct of nurse Hanson. 

The record discloses that the child's mother in arranging for the opera- 
tion contacted and engaged only Dr.  Joyner. He  in turn, after demurring 
to the mother's suggestion that her family physician be engaged to give 
the anaesthetic, arranged for the help and assistance of the nurses, includ- 
ing nurse IIanson, who administered the anaesthetic. 

On this record the evidence is sufficient to justify the inference that 
during the time the child was being prepared for the operation and while 
the operation was in progress, Dr.  Joyner, as surgeon in charge, had full 
power of control orer the nurses, including nurse Hanson, so as to make 
him responsible for the way and manner in which the anaesthetic was 
administered by Hanson. 

And when a surgeon occupies such position, his duties and liabilities 
respecting supervision and control over the administration of the anaes- 
thetic are substantially the same as those respecting the other phases of 
the operation and his treatment of the patient generally; that is, he is 
bound to exercise such reasonable care and skill respecting the adminis- 
tration of the anaesthetic as is usually exercised by average physicians 
and surgeons of good standing in the same community. 41 d m .  Jur., 
Physicians and Surgeons, Sec. 95. See also Jackson  v. S a n i t a r i u m ,  234 
N.C. 222, 67 S.E. 2d 57; N a s h  v. Royster., 189 K.C. 408, 127 S.E. 356. 

I t  is true Hanson was in the general eniploy of the hospital ; nererthe- 
less, on this record i t  is inferable that he stood in the position of a lent 
servant who for the purpose and duration of the operation occupied the 
position of servant of Dr. Joyner. 35 Am. Jur., Master and Servant, 
Sec. 18. And the rule is that where a serrant has two masters, a general 
and special one, the latter, if having the power of immediate direction and 
control, is the one responsible for the servant's negligence. 35 Am. Jur., 
Master and Servant, Sec. 541. See also I l o d g e  L~. McGuire, 235 N.C. 132, 
69 S.E. 2d 229; H a y e s  v. E l o n  College, 284 N.C. 11, 15, 29 S.E. 2d 137. 
The power of control is the test of liability under the doctrine of respon- 
deat superior.  35 Am. Jur., Master and Servant, Sec. 539. 

I t  would seem from what we have said that the challenged instructions 
must be held for error in eliminating from the case the doctrine of respon- 
deat supem'or. 

The defendant seeks to sustain the instructions as given on the theory 
that the nonsuit as to Hanson, affirmed on former appeal on authority of 
Byrd v. Hosp i ta l ,  202 N.C. 337, 162 S.E. 738, relieves Dr. Joyner from 
liability for any act or omission connected with the conduct of nurse 
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Hanson in administering the anaesthetic, and such is urged to be the law 
of the case. 

The contention would seem to be without merit, but it calls for an 
analysis of the decision in B y r d  z.. H o s p i f a l ,  supra.  There, the action was 
against the lessee of a hospital and a staff nurse. The attending physician 
was not sued. The evidence disclosed that the alleged acts of negligence 
of the nurse were committed in administering a heat treatment to a 
patient while the physician in charge was standing by directing the mode 
of treatment and impliedly approving the treatment as given by the 
nurse. The treatment was not obriously or inherently dangerous. I t  
was there held that  the nurse was justified in  assuming that  the treatment, 
administered in the presence of the physician, was p o p e r  under the cir- 
cumstances, and i t  was further held that the treatmmt so administered 
was deemed the treatment of the physician and not of the nurse, and that 
nonsuit should have been allowed. 

I n  short, B y r d  v. Hosp i ta l ,  supra ,  holds that as hetween patient and 
nurse, the nurse who follows the orders of the physician or surgeon in 
charge is not ordinarily liable if injury results from the treatment as 
prescribed. But nothing is said in the B y r d  c a w  to justify the contention 
that exoneration of the nurse, ipso fac fo ,  immunizes the physician in 
charge. 

On the contrary, the rationale of the decision in the B y r d  case is, not 
that nonsuit as to the nurse immunizes the physician, but rather, if the 
acts and omissions complained of be negligent, they then are referable 
and imputable to the true author thereof, the physician who directed or 
suffered the negligent conduct through the instrumentality of an  agent 
under his control, and that therefore the physician alone is responsible 
and liable therefor. 

Further,  i t  is to be obserred that the principle ani~ounced in the B y r d  
case stands as an exception to the general rule that an agent who does a 
tortuous act is not reliered from liability by the fact that he acted a t  the 
command or under the direction of his principal. 2 *im. Jur. ,  Agency, 
Sections 324 and 326. 

But be that as it may, the decision on former appeal, based on the 
Bjrrd decision, may not be inroked for the purpose of limiting the lia- 
bility, if any, of Dr. Joyner or restricting the scope of the issue of negli- 
gence as to him. The principle upon which the decision in the B y r d  case 
was made to turn has no bearing on the issue of negligence as to Dr. 
Joyner and furnishes no criterion by which to determine the question of 
his liability. I t  follows, then, that the evidence which was adduced below, 
including that  which was substantially the same as on first trial and also 
t h ~  new evidence offered on the retrial, should have blaen evaluated in the 
light of the general rules governing the doctrine of respondeat superior.  
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We have also considered the defendant's further contention that  if there 
be errors in the instructions they were harmless. Here the defendant 
urges that  there is neither allegation nor proof to support any finding of 
negligence against Dr. Joyner based on negligent acts or omissions of 
Hanson. The record impels the other ~ i e w .  The graramen of the com- 
plaint is that  this was an anaesthetic death. There is specific allegation 
that  Dr. Joyner permitted an o~erdose  of ether or anaesthesia to be ad- 
ministered by IIanson. The eridence offered a t  the first trial, which we 
held to be sufficient to make out a prirna fac ie  case of actionable negli- 
gence, was substantially re-offered a t  the second hearing. (See statement 
of facts in connection with the decision on forrner appeal-234 hT.C. 222.) 
Also, on retrial, substantial new evidence was offered tending to show 
actionable neglig~nce of the defendant based on the conduct of nurse 
Hanson. However, with the case going back for retrial, we refrain from 
recapitulating or di.;cussing this eridence in detail. I t  suffices to say a 
considerable portion of such evidence was elicited from defense witnesses. 

Since errors i n  the charge necessitate a new trial, we deem it proper 
to direct attention to another group of exceptions which seem to be worthy 
of consideration. These relate to the testimony of a number of medical 
experts placed on the stand by the defendant. The exceptions challenge 
both the form of hypothetical questions propounded to the witnesses and 
the answers given by them. The question propounded to Dr.  Louis Grif- 
6 th  will suffice to illustrate this group of exc~ptions : 

('Q. I f  the jury should find from the eridence in this case ant1 by its 
greater weight that  Dr. Joyner performed a tonsillectomy operation on 
Judi th  Jackson, . . . (then fol1on.s a thrce-pagc gist of thc defendant's 
evidence, relating numerous visits of Dr. Joyncr to the bedsidc of the child 
beginning about fifteen minutes after she was takcn to the hospital room 
following the operation and running through the rest of the day and night 
until she died, and giving the details of the treatment and care of the 
child by Dr. Joyner and the nurses during this period) . . . h a w  you an  
opinion satisfactory to yourself as to whether or not the actions of Dr.  
Joyner in his treatment and care of this patient after post-operation and 
the conditions under which she was kept and observed during that  time 
would constitute a reasonable degrec of care to be exercised by a diligent 
physician on a patient following a tonsillectolny ? 

"Objection by plaintiff. O~er ru led .  Exception. 
"A. Yes, I have an opinion. 
"Q. What is that  opinion, Doctor? 
(( 3. My opinion is that  the child had meticulous care. 
"Motion by plaintiff's counsel to strike out the answer and instruct the 

jury not to consider the answer. Motion denied. Exception. 
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"Q. Doctor, will you please define to the jury what you mean by 
'meticulous' care ? 

"A. Well, in my estimation . . . 
"Q. I n  your opinion, doctor? 
"A. Yes, in my opinion. That was just a mistake on my part, my 

opinion-in my opinion no patient could have had better care than that 
patient had. 

"Motion to strike. Denied. Exception. 
"Q. That is assuming the facts to be as recited in the question? 
"Objection. 
"A. Yes, that is it exactly. 
"Motion to strike. Denied. Exception.'' 
Instead of asking the witness whether in his opinion the treatment 

outlined in the hypothetical question constitutes "a I-easonable degree of 
care to be exercised by a diligent physician," it would seem to be the better 
practice, more nearly in accord with approved precedents, to let the wit- 
ness say whether in his opinion the treatment and care giren, as outlined 
in the hypothetical question, was in conformity with approved medical 
practices and treatment in the same locality, thus leaving it for the jury 
to draw from the evidence its own infercmce as to whether the physician 
exercised reasonable care in applying his professional knowledge and skill 
to the patient's case. See Stansbury, North Carolina Law of Evidence, 
Sec. 137 ; 32 C.J.S., Evidence, Sec. 534 ( 4 )  ; 20 ,Im. Jur., Evidence, Sec. 
787 et  seq.; 58 Am. Jur., Witnesses, Sec. 851 et seq. Cf. Wigmore on 
Evidence, Third Ed.. Vol. 11, Sections 672 to 686. 

I t  is also noted that this witness' answer, in addition to being unrespon- - 
sive to the question, was highly argumentatire. 

New trial. 

STATE O F  NORTH CAROLINA Vpon THE RELATIOX OF BILL ATKINS v. 
LLOYD FORTNER, ADRIAN BUCHANAN, RUSH T. WRAY, ASD EVER- 
TON POWELL. 

(Filed 8 OctobelQ, 1952.) 

1. Appeal and Error 9 10a- 
A "case on appeal" is not necessary where the record proper contains 

case agreed nrhich is equivalent to a special verdict. 

2. Public Offlcers § 2: Schools 8 4b--Procedure to fill vacancy in member- 
ship of county board of education. 

Construing G.S. 115-42 in conj~mction with G.S. 115-37 and G.S. 11.5-38, 
i t  is held that a vacancy in the membership of a county board of education 
niay be fllled by the county executive committee of the political party to 
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which the former incumbent belonged for that portion of the unexpired 
term between tlie occurrence of the vacancy and the nest  regular session 
of the General Assembly, provided such committee acts within thirty days 
of the vacancy, but when i t  does not act within that period of time the 
State Board of Education has power to fill the racancy, and its appointee 
is entitled to the ofice notwithstanding that  the executive committee has 
attempted to act after the expiration of the thirty day period. The General 
Assembly alone has power to All the vacancy for that  portion of the unes- 
piretl tern] subsequent to its next regular session, and the provision of the 
statute that such vacancy be filled from candidates nominated by the party 
primary or convention of such county in instances where vacancy occurs 
before the primary or convention, applies only to the filling of the vacancy 
by the General Assembly and does not limit the action of the county esecu- 
tive committee or the State Board of Education. 

3. Appeal and Error 5 6 c  (2)- 
An esception to the judgment is sufficient to raise the question of 

whether the facts embodied in tlie case agreed support the judgment. 

4. Public Offlcers 5 612- 
A public office is vacant when it  is without an incumbent who has the 

legal right to esercise its functions, and a vacancy occurs a s  of the time 
of the happening of the event which is the cause of the vacancy. 

Where a vacancy in a public office occurs by virtue of the constitutional 
provision against double office holding, Constitution of North Carolina, 
Art. XIV, Sec. 7, such vacancy occurs a s  of the date of the acceptance of 
the second office unaffected by the fact that the person accepting the second 
office continues to discharge the duties of the office in good faith, since 
ignorance of tlie law escuses no man. 

APPEAL by defendants Rush  T. W r a y  and  E r e r t o n  Powell f r o m  Mc- 
Lean, Special Judge, a t  the August  Term,  1952, of the  Superior  Cour t  
of Yancey County. 

Civil action i n  the  na ture  of quo zonrranfo to  determine conflicting 
claims to public offices. 

Af te r  this  cause was regularly i n  court  upon  pleadings filed, the  parties 
agreed on the facts  and  submitted the  cause to  the  judge upon  a case 
agreed. T h e  controlling facts  appear  i n  chronological order  i n  the  num- 
bered paragraphs  set fo r th  below. 

1. T h e  Board of Educat ion of Yancey County is a governmental 
agency, having the  duties, powers, and  responsibilities specified by  Chap- 
t e r  115 of the  General  Statutes. I t  acts through three members. 

2. Clyde A. Ayers, M a r k  W. Bennet t ,  and  J o h n  Thomas qualified as  
members of the  Board  of Educat ion of Yancey County f o r  a period of 
two years beginning on the  first Monday i n  April,  1951, under  a legisla- 
tive appointment  made  by  Chapte r  256 of the 1951 Session Laws of N o r t h  
Carolina. i lye rs  and  Bennet t  adhere to  the  Democratic P a r t y .  
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3. On 5 July,  1951, Bennett accepted the office of Mayor of Burnsville 
without relinquishing his office as a member of the Board of Education 
of Yancey County, and undertook to discharge the duties of both offices 
from that  time until 9 April, 1952, when the decision in Edwards v. Board 
of Education, 235 N.C. 345, 70 S.E. 2d 170, was handed down. 

4. On 31 *Iugust, 1951, Ayers resigned as a member of the Board of 
Education of Yancey County, and the Democratic IZxecutive Committee 
of Yancey County, acting under G.S. 115-42, elected another Democrat, 
namely, R .  A. Radford, who was then holding the office of United States 
Postmaster a t  Cane Rirer ,  Kor th  Carolina, to fill the racancy in the 
membership of the Board of Education of Yancey County caused by the 
resignation of Ayers until the meeting of the next regular session of the 
General Assembly. Radford forthwith accepted the office of member of 
the Board of Education of Yancey County without relinquishing the 
postmastership a t  Cane Rirer ,  and undertook to discharge the duties of 
both offices from that time until 9 April, 1952, a h e n  the decision in 
Edwards v. Board of Education, supra, mas handed down. 

5. X o  proceedings of any kind were ever brought against Bennett and 
Radford to t ry  their claims to the posts on the Board of Education of 
Yancey County. They ceased to discharge the duties of these posts on 
9 ,lpril, 1962, when the decision in Edwards v. Board of Education, 
supra, was handed down. 

6. On 19 April, 1952, the Democratic P a r t y  h ~ l d  a convention in 
Yancey County to name candidates for county offices. and nominated two 
of its members, namely. Lloyd Fortner and ,idrial1 Buchanan, as candi- 
dates for membership on the county board of education without specify- 
ing whether such nominees were candidates for vacanlzies or regular terms. 

7. On 29 April, 1952, the Democratic Executive Committee of Yancey 
County, which purported to act under G.S. 115-42, rook action sufficient 
in form to appoint Fortner and Buchanan to se rw  as members of the 
Board of Education of Yancey County until the regular meeting of the 
General .issernbly in 1953 in the places ~ c t u a l l y  occupied by Bennett and 
Radford down to 9 April, 1952. Fortner and Buchanan subsequently took 
the oaths prescribed by law for members of county boards of education, 
and claim to be presently entitled to the two offices mentioned in this 
paragraph. 

5. On 1 May, 1952, the State Board of Education, which also purported 
to act under G.S. 115-42, took action sufficient in form to appoint two 
other Democrats, namely, Rush T. Wrwy and Everton Powell, to serve as 
members of the Board of Education of Yancey County until the regular 
meeting of the General Assembly in 1053 in the places actually filled by 
Bennett and Radford down to 9 ,\pril, 1952. Wray  and Powell forthwith 
took the oaths prescribed by Ian. for members of county boards of educa- 
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tion, and entered into the actual possession of the two posts on the Board 
of Education of yancey County, which they still occupy under the claim 
that they hold the legal title to them. 

9. On 6 June, 1952, the relator Bill dtkins, a taxpaying citizen and 
resident of Yancey County, brought this civil action in the nature of quo  
w a r u m t o  against Lloyd Fortner, Adrian Buchanan, Rush T. Wray and 
Everton Powell, as defendants, to try their conflicting claims to the two 
posts on the Board of Education of Yancey County pursuant to leave 
granted him by the Alttorney-General. 

When the cause was heard upon the case agreed, the judge rendered a 
judgment adjudging "that the defendants Lloyd Fortner and Adrian 
Buchanan are lawful members of the Board of Education of Yancey 
County,'' and declaring "that the defendants Rush T. Wray and Everton 
Powell are not legal members of the Board of Education of Yancey 
County." The defendants Rush T. Wray and Everton Powell excepted 
"to the entry and signing of said judgment" and appealed. 

Charles  I I u t c h i n s  for t h e  relator,  B i l l  A t l i n s ,  appellee. 
R. W .  W i l s o n  for the  defendants ,  L loyd  For tner  a n d  A d r i a n  Buchanan ,  

appellees. 
C .  P .  R a n d o l p h  a n d  W .  E. Ang l in  for the  defendants ,  R u s h  T .  W r a y  

a n d  E v e r t o n  Poulell, appellants.  

ERVIN, J. The contention of the appellees that this appeal cannot be 
heard because the appellants hare not brought to this Court a case on 
appeal is untenable. The record proper is before us. I t  contains the case 
agreed, which is equivalent to a special verdict. McIntosh: North Caro- 
lina Practice and Procedure in Civil Cases, sections 518 and 679. The 
exception to the judgment suffices to raise the legal question whether the 
facts embodied in the case agreed support the adjudication that Fortner 
and Buchanan rather than Wray and Powell are entitled to occupy the 
posts on the Board of Education of Yancey County until the regular 
meeting of the General Assembly in 1953. B o n d  11. B o n d ,  235 N.C. 754, 
71 S.E. 2d 53 ; I n  re  H a l l ,  235 N.C. 697, 71 S.E. 2d 140; Dez;elopment Co.  
v. Parmele ,  235 N.C. 689, 71 S.E. 2d 474. 

The two sets of rival claimants base their respective claims to the offices 
at  issue upon the statute codified as G.S. 115-42, which reads as follows : 
"All vacancies in the membership of the board of education in such coun- 
ties by death, resignation, or otherwise shall be filled by the action of the 
county executive committee of the political party of the member causing 
such vacancy until the meeting of the next regular session of the General 
*4ssembly, and then for the residue of the unexpired term by that body. 
I f  the vacancy to be filled by the General Assembly in such cases shall 



268 I N  THE S U P R E M E  COURT. [236 

have occurred before the primary or convention held in such county, then 
in  that event nominations for such vacancies shall be made in the manner 
hereinbefore set out, and such vacancy shall be filled from the candidates 
nominated to fill such vacancy by the party primaries or convention of 
such county. All vacancies that are not filled by the county executive 
committee under the authority herein contained within thirty days from 
the occurrence of such vacancies shall be filled by appointment hy the 
State Board of Education." 

I t  may be argued with much reason that the C'onstitution does not 
permit the Legislature to rest the power to appoint public officers in non- 
governmental bodies or persons, and that in consequence the provision of 
this statute which purports to authorize the county executive committee 
of a political party to fill a vacancy in the membership of a county board 
of education is invalid. See in this connection: 67 C.J.S., Officers, sec- 
tion 30, and cases cited. We by-pass this interesting question without 
discussion or decision, and take i t  for granted without so adjudging for 
the purpose of this particular appeal only that  the statute codified as 
G.S. 115-42 is valid in all respects. 

This course imposes upon us the task of construing G.S. 115-42 in con- 
junction with G.S. 115-37 and G.S. 115-38. When the two statutes last 
cited are read aright, they provide that the political parties of the State 
shall nominate a t  their county primaries or conventions in each even 
numbered year candidates for membership on countj boards of education, 
and that the General Assembly shall elect from the candidates so nomi- 
nated at  its regular session in the ensuing odd numbered year members of 
county boards of education for terms of office beginning on the first 
Monday in ,Zpril of the year in which they are elected and lasting for 
two years. 

When G.S. 115-42 is reduced to simple terms, it specifies that whenever 
a vacancy occurs in the membership of a county board of education, the 
resulting unexpired term is divided into two parts;  that the first part 
begins as soon as the vacancy occurs and continues until the meeting of 
the next regular session of the General Assembly, and the second part 
embraces all of the unexpired term thereafter remaining; that the power 
to fill the vacancy for the first part of the unexpired term resides in the 
county executive committee of the political party of the former ineniber 
whose office is vacant during the thirty days next s,ucceeding the occur- 
rencc of the vacancy, but passes to and Tests in the State Board of Educa- 
tion in case the appropriate county executire committee does not fill the 
vacancy for the first part of the unexpired term within the thirty days 
specified; and that  the power to fill the ~ a e a n c y  for the second part of the 
unexpired term belongs to the General A\ssembly exclusively. 
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The second sentence of G.S. 115-42 does not undertake to c o m ~ e l  the 
county executire committee or the State Board of Education to fill vacan- 
cies in the membership of the county board of education for the first part  
of the unexpired term from the candidates nominated by the party pri- 
maries or conventions of the county. According to its express wording, 
this sentence applies only to vacancies "to be filled by the General Assem- 
bly," ie . ,  vacancies for the second parts of unexpired terms. I f  this plain 
language should be distorted by construction from its true meaning to 
cover racancies for  the first parts of unexpired terms, such construction 
would largely nullify the general policy of the law to fill vacancies in 
public offices as soon as practicable after they occur in so f a r  as vacancies 
in the membership of county boards of education are concerned because 
it would rob countv executive committees and the State Board of Educa- 
tion of all power to fill vacancies in county boards of education ante- 
dating county primaries or  conventions until such primaries or  conven- 
tions name candidates for such vacancies. I n  addition, such construction 
would preclude county executive committees from filling any vacancies 
in the membership of county boards of education other than those occur- 
ring during the thir ty days next preceding the holding of county prima- 
ries or conventions. 

Vnder the relevant statutory prorisions, the determinative fact in this 
case is the time of the occurrence of the vacancies in the membership of 
the Board of Education of Yancey County. I f  the vacancies occurred 
within thir ty days preceding 29 April, 1952, the Democratic Executive 
Committee of Yancey County was authorized to fill them for the first 
parts of the unexpired terms, and its appointees, Fortner and Buchanan, 
are entitled to  hold the offices a t  issue until the meeting of the next regu- 
lar  session of the General Assembly; but if the vacancies occurred more 
than thirty days before 29 April, 1952, the State Board of Education was 
empowered to fill them for the first parts of the unexpired terms, and its 
appointees, Wray  and Powell, are entitled to occupy the offices i11 dispute 
until the meeting of the next regular session of the General Assembly. 

A vublic office is vacant when i t  is without an incumbent who has the 
legal right to exercise its functions. Ronrd of Educnfion of Sewark  v. 
Cizd Service Commission of Xeu,  Jersry, 98 N.J.L. 417, 119 A. 875. 
The vacancy in the office occurs at the time of the happening of the event 
which is the cause of the vacancy. .4fforney-Cren~ml ex rel. O'Jlora v. 
Xonfgomery.  275 Mich. 504, 267 N.W. 550; Stntp e.r rel. Grant v. Eafon,  
114 Mont. 199, 133 P. 2d 588; S f a f r  ex rel. Aus f in  e. Superior Court of 
Whatcorn County, 6 Wash. 2d 61, 106 P. 2d 1077. 

The facts revealed by the case agreed show that  Bennett and Radford 
engaged in double office holding in violation of Article XIV, Section 7, 
of the North Carolina Constitution, which makes this declaration: "No 
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person who shall hold any office or place of trust or profit under the 
linited States, or any department thereof, or under this state, or under 
any other state or government, shall hold or exercise any other office or 
place of trust or profit under the authority of this State, or be eligible to 
a seat in either house of the General dssembly: Provided, that nothing 
herein contained shall extend to officers in the militia, justices of the 
peace, commissioners of public charities, and comrnissioners for special 
purposes." 

When Bennett violated the constitutional prohibition against double 
office holding by accepting a second office under the State, i.e., the mayor- 
alty of the town of Burnsville, without surrendering his first office under 
the State, i.~., his membership on the county board of education, he auto- 
matically and instantly racated his office on the county board of education, 
and he did not thereafter act as either a de j u r e  or a de facto officer in 
performing functions of a member of the county board of education 
because he had neither right nor color of right to that office. E d z r a ~ d s  I * .  

Board of Educa t ion ,  supra;  S. v. Long ,  186 N.Ct. 516, 120 S.E. 87; 
W h i t e h e a d  I * .  P i t f m a n ,  165 N.C. 89, 80 S.E. 976. 

When Radford violated the constitutional prohi i t ion  against double 
office holding by accepting a second office under the State, i.e., meniber- 
ship on the county board of education, without surrendering his first 
office under the United States, i.e., the postmastership at  Cane River, his 
attempt to qualify as a member of the county bortrd of education was 
absolutely void, and he did not act as either a de j w e  or a d e  fac fo  officer 
in performing functions of a member of the county board of education 
because he had neither right nor color of right to that office. E d w a r d s  
11. Board  of Educa t ion ,  supra.  

Since Bennett forfeited the legal right to exercise the functions of the 
first office in  controversy by accepting the mayoralty of the Town of 
Burnsville, the vacancy in that  office occurred on 5 July,  1951, when that  
event took place; and since Radford never possessed the legal right to 
exercise the functions of the second office in controversy, the vacancy in 
that  office occurred on 31 August, 1951, when his supposed predecessor, 
Syers, resigned. 

I t  necessarily follows that  Wray and Powell are lawfully entitled to 
occupy the two posts on the county board of education until the regular 
session of the General Assembly in 1953, and that the judgment to the 
contrary must be reversed. 

We have not overlooked the assertion contained in the brief of the 
appellees Fortner and Buchanan that  the members of the Democratic 
Executive Committee of Yancey County are laymen not well rersed in 
the law;  that  consequently they had no knowledge of the existence of the 
vacancies involved in this case until 9 April, 1952, when the decision in 
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Edwards  v. Board of Education, supra,  was handed down;  and  t h a t  their  
appointments  ought  t o  be adjudged valid because they acted with dispatch 
a f te r  they acquired knowledge of the  existence of the vacancies. 

T h i s  is simply a new at tack on the old legal principle t h a t  ignorance 
of the  l aw excuses no man.  F e w  laws would be observed if ignorance of 
the  l aw were a n  acceptable excuse. T h e  eminent English jur is t  and states- 
m a n  J o h n  Selden expressed this  t r u t h  i n  these words three centuries ago: 
"Ignorance of the l a w  excuses no m a n ;  not tha t  a l l  men know the law, 
but because 'tis a n  excuse every m a n  will  plead, and  no m a n  can  tell how 
t o  refute  him." 

Judgment  reversed. 

TOWN OF WILLIAMSTON v. THE ATLANTIC COAST LINE RAILROAD 
COMPANY, DR. H. W. JORDAN, H. G. SHELTON, W. GUY HARGETT, 
A. WILBUR CLARK, DR. R. E. EARP, J. A. BARNWELL, GEORGE S. 
CORLE, M. OTIS POOLE, MARK GOFORTH, JOSEPH GRAHAM, AND 
L. DALE THRASH. 

(Filed S October, 1932.) 

1. Municipal Corporations § 39: Railroads 3- 
A municipality is not entitled to a mandatory injunction to compel a 

railroad company to widen and improve a n  underpass in the interest of 
public safety when such underpass, although within the municipality, con- 
stitutes a par t  of a State highway, since thC exclusive control over the 
underpass in such instance is vested in the State Highway and Public 
Works Commission. G.S. 136-20 ( f )  . 

2. Public Officers 9 7a: Highways 8 8 L  b 

While the State Highway and PubIic Works Conimission may be sued 
only in the manner expressly provided by statute, such immunity does not 
extend to the individuals composing the Commission, who may be sued for  
acts in disregard of law which invade or threaten to invade the personal 
or property rights of a citizen, eren though the commissioners assume to 
act under authority of the State. 

3. Same: Mandamus 5 Zb--Mandamus mill not lie to con~pel  commissioners 
t o  vote for a speciflc project. 

Mandamus or mandatory injunction will not lie a t  the instance o# a 
municipality to compel the individual members of the State Highway Com- ' 
mission to vote to widen and improve a railroad underpass forming a part  
of a State highway within the city limits, even though the municipality 
seeks such action in the i n t ~ r e s t  of public safety, since the courts will not 
undertake to control the exercise of discretion and judgment on the part  
of the members of the Commission in performing the functions of a State 
agency, there being no contention that  the individual members were acting 
in disregard of lam or were invading the personal or property rights of 
citizens, nor that  the objective mas the performance of a ministerial duty 
which the individuals were under clear legal duty to perform. 
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4. Injunctions !?J lb- 

A mandatory injunction to compel luembers of a State board to perfor111 
an official duty is identical in function and purpose with that of a nr i t  of 
~narzduntuu, and is governed by the rules relating to ntandanzrrx. 

5. Mandamus 5 1- 
Mandun~~cs lies only to compel tlie perforuance of n t~li:>istt.rial act by 

those under a present legal duty to perform the act. 

AITEAI. by plaintiff and by the individual defendants froin E'r i r z~ l l e ,  ,J., 
March Term, 1952, of MARTIN. 

The plaintiff Town of Williamston instituted this action against the 
defendant Railroad Company, and the iildiriduals who compose the North 
Carolina State Highway and Public Works Corriinission (hereinafter 
referred to as the State Highway Commission), for t l ~ e  purpose of obtain- 
ing a mandatory injunction directing these defenclants to repair and 
remodel a street and Sta t r  highway underpass undw tlie tracks of the 
defendant Railroad Company, within the corporate limits of the Town of 
Williamston. 

The substanre of the plaintitT's eon~plaint  is that  State ITighway #64 
passes through the Town of Williamston and serves as the town's n ~ a i n  
street; that  the tracks of defendant Railroad cross over this highway and 
street; that  the Railroad Company and the State Highway Commission 
seventeen years ago made certain improvements in this underpass, but 
this was not done with proper regard for public safety and the underpass 
was so constructed that  the concrete supports interfere with the passage 
of school buses, and the underpass was not of sufficient width to permit 
sidewalks for pedestrians through the underpass which carries a large 
volume of pedestrian as well as vehicular movement; that  there is no 
other convenient way for motor vehicles, pedestrians and school children 
to move into or out of West Main Street except through this underpass 
which is  inadequate and unsafe in view of the number and variety of 
those who use i t ;  that  the underpass should be widened and remodeled for 
the safety and convenience of the citizens and visitors to the town; that  
request to the defendants for improvement of the underpass has been 
ignored. 

Plaintiff prays that  an  order issue to both defendants to show cause 
why a mandatory injunction should not be entered requiring them to 
repair and remodel the underpass to promote the saf~xty and convenience 
of travelers. 

The  defendant Railroad Company demurred to tEe complaint chiefly 
on the ground that  the regulation of highways a t  railroad intersections 
has been by statute placed under the exclusive jurisdiction and control of 
the State Highway Commission, and that in accord with the statute this 
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underpass was constructed and has since been maintained in the manner 
prescribed by the State Highway Commission, and that the courts have 
no authority to direct the Highway Commission how to exercise its judg- 
ment or discretion with respect to widening and remodeling a State 
highway. 

The individual defendants also demurred on the ground that the com- 
plaint does not state sufficient facts to elltitle the Town of Williamston to 
injunctive relief against them as officers representing the State as High- 
way Commissioners engaged in public service; that it appears from the 
complaint that the State is the real party whose action would be controlled 
by a judgment for the relief sought; that under the statutes creating and 
empowering the Highway Commission the matter of repairing and remod- 
eling a highway underpass is made to rest upon the judgment and discre- 
tion of the Highway Commission as a governmental agency, which the 
court is without power to control. 

The court sustained the demurrer of the defendant Railroad Company, 
and overruled the demurrer of the individual defendants. 

The plaintiff and the individual defendants excepted and appealed. 

Chas. II. Manning for Town  of Wil l iamston,  plaintiff. 
M. V .  Barnhill,  Jr., Peel & Peel, and Rodman d Rodman for Atlanfic. 

Coast Line Railroad C ~ m p a n y ,  defendant. 
R. Brookes Peters for the individual defendants. 

DEVIN, C. J. The plaintiff Town of Williamston assigns error in the 
ruling below sustaining the demurrer of the defendant Railroad Company, 
and takes the position that in the exercise of its police power in the inter- 
est of public safety it has the right to require the Railroad Company to 
improve and remodel the underpass where the tracks cross over a street 
carrying a large volume of traffic. Plaintiff relies upon R. R. v. Golds- 
boro, 155 N.C. 356, 71 S.E. 514; Durham v. R. R., 185 N.C. 240, 117 
S.E. 17 ;  Powell v. R. R., 178 N.C. 243,100 S.E. 424. 

I n  the recent case of Austin v. Shaw, 235 N.C. 722, 71 S.E. 2d 25, 
referring to those cases, this Court said : "The broad principle stated in 
those decisions is in accord with the consensus of judicial opinion in other 
jurisdictions, but in its application to particular cases consideration must 
be given to the limitation on the exercise of municipal power in this 
respect that it must not be arbitrary or unreasonable in the light of all 
the facts." 

However, the principle stated in those cases does not apply where it is 
sought to compel a railroad company to repair, widen or remodel a State 
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highway a t  a railroad crossing, since the exclusi.;e control over these 
c.rossings, in so f a r  as the railroad is concerned, is rested in the State 
Highway Commission. Where such crossings affect a State highway the 
railroad company must yield obedience to the authority of the Highway 
(2ommission. G.S. 136-20 ( f )  ; X o s f e l l e r  I . .  R. I?., :!%O S . C .  275, 17 S.E. 
2d 133; Rocliingltam C o u l ~ f y  c. K .  IZ., 197 K.C. 114, 147 S.E. 832. 

Whether the town has the power to require the railroad company to 
provide safe means of crossing for pedestrians otherwise than in connec- 
tion with the widening of a State highway a t  a railroad crossing is not 
presented by this appeal. On the pleadings here we think the demurrer of 
defendant Railroad Company mas properly sustained. 

LIPPEAL O F  THE IXDIVIDUAL DEFEKD~KTS.  

The complaint to which the appealing individual defendants demurred 
alleges in substance that  these defendants are members of and compose 
the North Carolina State Highway and Public Works Commission; that  
the highway underpass a t  Williamston constructed by or under the 
authority of the Highway Comn~ission is inadequate and unsafe for the 
citizens of the town and the public; that the H i g h ~ t a y  Commission when 
requested to repair and remodel the underpass failcd to act and this suit 
was instituted to obtain a mandatory injunction to  omp pel the individual 
members of the Commission to take immediate steps to repair and remodel 
the highway a t  the underpass to the end that  i t  be made safe for the 
traveling public. 

From the language of the conlplaint i t  is  difficult to distinguish between 
action which the plaintiff demanded of the State Highway Commission, 
and that  now sought to be compelled on the part  of path of the individual 
persons who compose the Commi,,' w o n .  

The State Highway Cominissioil is an agency of the State created by 
the General Assembly to perform functions of the ,State in the building, 
maintenance and control of the public roads and highways of the State. 
I t s  official acts arc public acts, and are determined by the votes of the 
members composing it. The plaintiff dleges the Commission has failed 
on plaintiff's request to remodel a S t a t e  highway iinderpass, and there- 
upon sues for a mandatory i~ljunction t o  compel eacah individual member 
of the Commission to take steps to bring about the desired official action 
of the Commission. This mould seem to mean in effect to require the 
individuals suet1 to vote for the things plaintiff alleges should be done a t  
the Williarnston underpass. Rut no individual member has the power to 
do the things asked to be done. Only the State IIighway Comlnission as 
a Commission can act. The widening of the State highways and remodel- 
ing  railroad crossings are matters committed by statute to the State High- 
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way Commission as an  agency of the State. The contribution of the 
individual members to the consummate action of the Commission invo l~es  
discretion and judgment on the par t  of each. There is no allegation that 
these individuals are acting in disregard of law or are invading the per- 
sonal or  property rights of citizens. Nor  does i t  appear that  they are 
under a clear legal duty to perform a ministerial act. Wilk inson  v. Board 
of Educatio.n, 199 N.C. 660, 155 S.E. 562. Moreover, the facts set out in 
the c o m ~ l a i n t  do not show such an  abuse of discretion as would warrant 
the interposition of a Court of Equity to restrain or compel. The court 
cannot compel a member of the Highway Con~mission to rote for a par- 
ticular project though i t  be alleged that  i t  is in the interest of public 
safety. 

Courts mill not undertake to control the exercise of discretion and judg- 
ment on the part  of the members of a commission in performing the func- 
tions of a State agency. I t  was held in Jfullert 71. Louisburg, 225 N.C. 53,  
33 S.E. 2d 484, that  courts hare  no power to control the actions of offi- 
cers of a corporate body in the abshnce of fraud or palpable abuse of 
discretion. 

The State Highway Comniission is an  agency of the State, and as such 
is not subject to suit save in the manner expressly provided by statute. 
Schloss T .  I I i g k w a y  Commission, 230 N.C. 459, 53 S.E. 2d 517. This 
immunity, howerer, '(does not extend to the individuals (composing the 
Commission) who in disregard of law invade or threaten to invade the 
personal or property rights of a citizen even though they assume to act 
under authority of the State." T e e r  I ) .  Jordan,  232 N.C. 48, 59 S.E. 2d 
359. 

I n  the T e e r  case, supra, i t  may be noted, the suit was by a taxpayer to 
enjoin allegedly unlawful use of public funds. 

I n  Schloss 2.. I l ighway  Commission, supra, i t  was said : ('When public 
officers whose duty i t  is to supervise and direct a State agency attempt 
to enforce an  invalid ordinance or regulation, or invade or threaten to 
invade the personal or property rights of a citizen in disregard of law. 
they are not relieved from responsibility by the immunity of the State 
from suit, even though they act or assume to act under authority and 
pursuant to the directions of the State." 

These decisions seem to delimit the instances in which members of a 
commission created as a State agency to perform certain functions of the 
State may be sued individually as distinguished from the Commission 
itself. There are no allegations in  the complaint in the case a t  bar which 
bring the suit against the individual defendants in this case within the 
scope of these authorities. 

The ultimate purpose of plaintiff's suit is to obtain a mandatory injunc- 
tion to require the individual defendants to do the things the town thinks 
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ought to be done in the interest of public safety, but while the authorities 
of the town are moved by the desire to obtain action by the defendants in 
the public interest, we are constrained to hold this laudable purpose 
cannot be accomplished in this suit against these individual defendants. 
T o  do so would violate established rules of law which are necessary in 
the administration of justice for all. 

We do not think the allegations here are sufficient to form the basis for 
a mandatory injunction. 

"A mandatory injunction, when issued to compel a board or public 
official to perform a duty imposed by law, is identical in its function and 
purpose with that  of a writ of mandamus." Hospital v. Wilmington, 
235 N.C. 597, 70 S.E. 2d 833. illandamus lies only to enforce a clear 
legal right. I t s  function is "to compel the performance of a ministerial 
duty-not to establish a legal right, but to enforce one which has been 
established." The board or person against whom it is issued must be 
under a present clear legal duty to  perform the act sought to  be enforced. 
Ilospital v. Joinf Commiffee, 234 N.C. 673, 68 S.13. 2d 862; Mears v. 
Board of Education, 214 N.C. 89, 197 S.E. 752; Wilkinson v. Board of 
Education, 199 N.C. 669, 155 S.E. 562. 

F o r  the reasons stated, we think the court below was in error, and that  
the demurrer of the individual defendants should ha7:e been sustained. 

On  plaintiff's appeal : Affirmed. 
On individual defendants' appeal : Reversed. 

STATE v. VIRGINIA P. AVERY AND WILLIE) PE.4COCK. 

(Filed 8 October, 1952.) 
1. Criminal Law § 79- 

Exceptive assignments of error not brought forward and discmsed in 
the brief are deemed abandoned. Rule of Practice in the Supreine Court 
No. 28. 

2. Intoxicating Liquor § 4a- 

The possession anywhere in this State of any quantity of liquor npon 
which the Federal and State taxes have not been paid, is, without exception, 
~inlnwfnl. G.S. 18-48. 

3. Intoxicating Liquor § 9d- 
Evidence to the effect that defendant had the reputation of dispensing 

liquor, that when the officers attempted to search his premises defendant 
objected, tried to get between the officers and the whiskey, and that the 
officers foilnd about a pint of nontax-paid liquor in his home and a quan- 
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tity of fruit  jars a t  the back door. is held sufficient to overrule defendant's 
motion to nonsuit in a prosecution for unlawful possession of intoxicating 
liquor. 

4. Sam- 
Testimony of defendant that his wife had rented the premises and that 

the liquor found therein belonged to her. relates to matters in defense 
and should not be considered on niotion to nonsuit. 

5. Criminal Law 9 52a ( 1 ) - 
Defendant's evidence relating to matters in defense slio111d not be con- 

sidered on motion to nonsuit. G.S. 15-173. 

6. Intoxicating Liquor § 4c: Criminal Law 5 8b- 
If a wife keeps liquor in the home with the knowledge and consent of the 

husband, the liquor is in his possession within the meaning of the law, even 
though she has actual custody, since one who aids, abets, or assists another 
in the commission of a misdemeanor is guilty as  a principal. 

7. Intoxicating Liquor § 2- 
The Turlington Act is the law in this State except in so fa r  as  it is 

modified or repealed by the Alcoholic Beverage Control Act, and the two 
statutes must be construed in  pnri materia as constituting the law in this 
State as  relating to the purchase, possession and sale of intoxicating liquor. 

8. Intoxicating Liquor § 9a- 
Allegations in a warrant or indictment that tases had not been paid on 

liquor seized in defendant's home is merely descriptive and does not limit 
the prosecution to any particular section of the liquor law, but merely ren- 
ders it unnecessary to prove possession ot any particular quantity. 

9. Indictment and  Warran t  5 + 
Where the indictment in one count clearly charges two separate and 

distinct offenses and defendant is acquitted by a verdict of the jury as to 
one of them, his motion in arrrs t  of judgment for duplicity cannot be 
allowed. G.S. 15-153. 

10. Same: Criminal Law 5 56- 

Objection to the warrant on account of cluplicitg must he entered before 
verdict, and a niotion in arrest of juctginent on this ground after verdict 
comes too late. 

11. Criminal Law 5 77b- 
Counsel lliust observe the rules of court in regard to the order, form, 

and proper indexing of the record if theg desire consitleration to be girrn 
their appeals. 

,Irr~.:.\r. by defendant Peacock from TTnrris, J., Narch Tc~rn,  1952, 
J o ~ h - S T O X .  KO error .  
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Criminal prosecution under a warrant charging (1) the unlawful 
possession of nontax-paid liquor, and (2) the unlawful possession of 
nontax-paid liquor for the purpose of sale. 

On 12 January 1952, officers of Johnston Couni,y procured a search 
warrant and at about 9 :30 p.m. went to the home of defendant to search 
his premises for liquor. They found fifty to one hundred persons around 
the house and 150 to 200 at a nearby filling station operated by the feme 
defendant's brother. Some of those around the house were "highly in- 
toxicated." Defendant came up and "started hollering 'you have got to 
read the search warrant before you enter.'" The officers went in the 
kitchen. They found a half-gallon jar containing about one pint of 
nontax-paid liquor between the stove and table. Defendant went in ahead 
of the officers and tried to get between them and the whiskey. 

The officers also found about a '(dump body load" of one-half gallon 
fruit jars right at  the back door. They were just like the one on the 
inside. There was evidence also that defendant has a bad reputation for 
selling whiskey. 

The defendant offered evidence tending to show that the whiskey be- 
longed to the feme defendant, that she was using it under the direction of 
a physician, and that he did not know the whiskey was in the house. 

The jury returned a verdict of guilty of the unlawful possession of 
nontax-paid liquor and not guilty on the second count charging possession 
for the purpose of sale. The court pronounced judgment on the verdict 
and defendant appealed. 

dtforney-Gene~al McMullan, Assistant dtforney.Genera1 Moody, and 
Robert L. Emantiel, Member of Staff, for fhe State. 

C. J. Gates and 41. E. Johnson for defendant appellant Peacock. 

BARNHILL, J. The record contains eleven exceptive assignments of 
error. Only one of these, to wit, the exception to the refusal of the court 
to dismiss under G.S. 15-173, is brought forward and discussed in defend- 
ant's brief. The others are deemed to be abandoned. Rule 28, Rules of 
Practice in the Supreme Court, 221 N.C. 562; 8. v. Jones, 227 N.C. 94, 
40 S.E. 2d 700; S. v. Muse, 230 N.C. 495, 53 S.E. :3d 529. 

The demurrer to the evidence and motion to dismiss under G.S. 15-173 
is untenable. The possession of any quantity of liquor upon which the 
Federal and State taxes have not been paid is, without exception, unlaw- 
ful. G.S. 18-48; S. 7~. Barnhardt, 230 N.C. 223, 52 S.E. 2d 904; S. 2.. 

illcNeill,225 N.C. 560, 35 S.E. 2d 629. 
Nontax-paid liquor was found in defendant's horne. A large number 

of people were gathered around his house. Some of them were intoxi- 
cated. A "dump body load" of one-half gallon jars was found just outside 
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his house. 14% conduct toward the officers making .the search tended to 
show guilty knowledge. H e  bears the reputation of being a dispenser of 
liquor. These and other circumstances disclosed by the testimony con- 
stitute more than a scintilla of evidence and made out a case for the jury. 

That  the house was rented by the feme defendant, and the liquor was 
owned by her were matters offered in defense. They were not to be con- 
sidered on the motion to dismiss. 

Furthermore, that  the liquor belonged to the ferne defendant, if such 
be the fact, does not necessarily exculpate the defendant. H e  is the head 
of his household. I f  his wife kept liquor in his home with his knowledge 
and consent, it  was in his possession within the meaning of the lam even 
though actual custody was in the wife, S. v. J feyers ,  190 N.C. 239, 129 
S.E. 600; S.  2). P i c r c ~ ,  192 N.C. 766, 136 S.E. 121, for  i t  is axiomatic 
that  one who aids, abets, or assists another in the commission of a misde- 
meanor is guilty as a principal. S. v. Tf'ard, 222 N.C. 316, 22 S.E. 2d 
922; 5'. 1 % .  Jnrre l t ,  189 N.C. 516, 127 S.E. 590; S. 1;. Jenk ins ,  234 N.C. 
112, 66 S.E. 2d 819; 8. v. Pnrker ,  234 K.C. 236, 66 S.E. 2d 907. 

The Turlington Act, now G.S. Ch. 18, Art. 1, except as modified or 
repealed by the Alcoholic Beverage Control Act, now G.S. Ch. 18, Art. 3, 
is still the law in this State. S. r .  Davis, 214 N.C. 787, 1 S.E. 2d 104; 
S. .c. Wilson, 227 R.C. 43, 40 S.E. 2d 449. 

After the adoption of this statute, the State imposed no tax on alco- 
holic beverages and i t  was, with certain exceptions, unlawful to possess 
any quantity of intoxicating liquor. Under the ABC Act, liquor may be 
purchased from ,lBC stores and now it is not unlawful to possess liquor 
in tlie quantities and under the conditions prescribed by that  Act. But, 
to make certain that  this modification of the Turlington Act applies only 
to liquor upon which the taxes imposed by tlie Federal and State gorern- 
ments have been paid, the General Assembly wrote into the ABC Act the 
provision which is nou7 G.S. IS-48, making i t  unlawful to possess any 
quantity of liquor upon which such taxes have not been paid. 

The t n o  Aicts constitute the body of our law relating to the purchase. 
posseesr-ion, and sale of intoxicating liquor and must be construed in  par i  
~ n n f e r i n .  When so construed, it becomes apparent that an allegation in 
a warrant or bill of indictment to  the e f f ~ c t  that the Federal and State 
taxes had not been paid upon the liquor seized or that  it was illicit liquor 
is merely descriptive, S. 1 , .  X P Y ,  i f f ,  231 N.C. 59, 55 S.E. 2d 804, and does 
not, a c  contended bjr defendant, limit the prosecution to any particular 
section of the liquor law or deprive the State of the benefit of the general 
provisions of the law as it now exists. Instead, it facilitates proof of the 
unlawfulness of the possession and renders i t  unnecessary to prove posses- 
sion of any particular quantity. 
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The defendant moves in this Court that  the judgment pronounced be 
arrested "in the event the Court should find that  lie was arrested, tried 
and convicted under G.S. Section 18-48, on the grounds that  the said 
warrant  was defective because it alleged two separate offenses in one 
count." The motion is  without merit and is overlwled. 8. z.. Dillinrt-l, 
223 N.C. 446. 27 S.E. 2d 85. 

Construing the warrant  with that  degree of libel-ality required by the 
statute, G.S. 15-153, i t  clearly appears that  i t  charges two separate and 
distinct offenses: ( 1 )  unlawful possession, and ( 2 )  unlawful possession 
for the purpose of sale. Furthermore, objection to  the warrant  on ac- 
count of duplicity, entered for the first time after verdict, comes too late. 
8. a. Burnetf, 142 N.C. 577; S. v. Xunrl!j, 182 N.C. 907, 110 S.E. 93;  
8. v. Puclceft, 211 N.C. 66, 189 S.E. 183. 

We feel compelled to call attention to the state of the record in this 
cause. I n  almost every respect i t  fails to comply with the rules of this 
Court. Rule 19, Rules of Practice in the S u ~ r e r n e  Court. 221 N.C. 553. 
The case on appeal and assignments of error precede the record proper. 
Neither the verdict of the jury nor the judgment of the court are made to 
appear except in a certificate of the clerk. Neithe.r the warrant  nor the 
verdict nor the judgment-indeed no part of the record proper-is in- 
dexed. Though the record is relatively small, it  has been necessary for us 
to search from page to page to find in  the record essential information 
bearing on the questions defendant seeks to present. I f  counsel desire us 
to give consideration to  their appeals, there iuust  be a t  least a semblance 
of compliance with our rules which, in this respect, are simple and require 
no great degree of astuteness to understand or to follow. - - 

I n  the tr ial  in the court below we find 
N o  error. 

ROSCOE WELLINGTON RELL, EMPLOYEE, v. DEWEY BROTHERS, INC., 
EMPLOYER, AR'D LIBERTY MUTUAL INSURANCE COMPANY, CARRIER. 

(Filed 8 October, 1952.) 

1. Master and Servant 40d- 
The words "in the course of" as used in the North Carolina Workmen's 

Compensation Act refer to the time, place, and circumstances under which 
the accident occurred. 

2. Master and Servant 9 40c- 
The words "arising out of" as used in the North Carolina Workmen's 

Compensation Act relate to the origin or cause of the accident, and require 
that the accident arise out of the work the employee is employed to do and 
be incidental thereto. 
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3. Master and Servant 40a- 
In order to be compensable, an injury must be the result of an accident 

which arises out of and also in the course of the employment. 

4. Master and Servant 9 40c- 
Claimant, employed as a night watchman, was injured on the employer's 

premises during his hours of duty when his trouser leg caught on the 
bumper of his car, causing him to fall, as he was washing his personal car 
for his own purposes ~ 4 t h  the implied consent of the employer. Held: 
There was no causal relationship between his employment and the injury, 
and therefore the injury did not arise out of the eiu~loyn~ent and is not 
compensable. 

,IPPF,AL by defendants from I l n f c k ,  Hpecial Judge, March Term, 1952, 
of WAYNE. Reversed. 

Claim by Roscoe Wellington Bell for compensation under the Work- 
men's Compensation Act for an injury by accident alleged to have arisen 
out of and in the course of his employment by Dewey Brothers, Inc. 

From the evidence offered the hearing commissioner found the follow- 
ing facts : 

"1. That  on 1 April, 1950, and for sometime prior thereto, the claimant 
had been employed by the defendant employer as a nightwatchman; that  
his hours of employment were from 12 :30 A. M. to 6 :30 ,I. M. ; that  the 
duties of his employment required him to remain inside the fence sur- 
rounding the employer's premises, to make regular rounds of the premises 
six times during each tour of duty, to punch six key stations into his time 
clock on each round, to turn off lights which might have been left burning, 
to inspect various electric motors which might be operating, and to main- 
ta in  general surveillance of the employer's premises during his hours 
of duty. 

"2. That  on the morning of 1 April, 1950, the claimant reported to 
work in his usual manner and a t  the usual t ime; that  he made his first 
round to all his stations just before 1 o'clock; that  he then returned to the 
shelter or guardhouse maintained inside the premises; that  he then de- 
cided to wash his personal autonlobile; that  he drove his automobile to a 
spigot located behind a store building about 50 feet from the guardhouse 
and approximately the same distance from the gate inside the fence and 
on the employer's premises. 

"3. That  it was a custom among the watchmen employed by the de- 
fendant employer to wash their personal cars on the premises while on 
the job; that  the supervisory employees of the defendant knew of this 
practice; that  no specific authority therefor had ever been issued; and 
that  no specific instructions against so doing had ever been issued. 
"4. That  in undertaking to wash his car the claimant stepped up on 

its rear bumper;  that  his trousers caught on a bumper guard;  that  the 
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claimant was not aware of this; that when he started to step off the 
bumper the trousers remained caught on the bumper guard and that as a 
result thereof the claimant fell to the ground on his left hip." 

Upon these facts the hearing commissioner concluded that claimant's 
injury did not arise out of and in the course of his employment, and 
denied compensation. The full commission adopted idhe findings and con- 
clusions of the hearing commissioner, and claimant appealed to the Supe- 
rior Court. 

On the hearing in the Superior Court the presiding Judge being of 
opinion, on the facts found, as a matter of law, that plaintiff's injury did 
arise out of and in the course of his employment, xversed the order of 
the Industrial Commission and adjudged the claimant entitled to com- 
pensation. 

Defendants excepted and appealed to this Court. 

J o h n  8. Pcacock and Scot t  B. Berkeley f ~ r  p l a i n t i f ,  appellee. 
Broughton,  Teague & Johnson for defendants, appellants. 

DEVIN, C. J. I t  is not controverted that the findings of fact made by 
the Industrial Commission in this case were supported by competent evi- 
dence, and that they are therefore binding upon the court on appeal. 

From these findings it is made to appear that the claimant suffered 
injury at  a time when he was on his employer's premises pursuant to his 
employment as a night watchman, and hence that his injury may be said 
to have arisen in the course of his employment, but the question presented 
for review by the appeal is whether the injury arose out of and as an 
incident to this employment. The Industrial Commission concluded it 
did not, but the judge was of contrary opinion. The defendants' appeal 
brings the question here. 

As constituting the basis for compensation for injuries resulting from 
the hazards of industry the statute G.S. 97-2 ( f )  uses the words "injury 
by accident arising out of and in the course of employment." These words 
have been often defined by the decisions of this Court. H u n t  v. Sta te ,  
201 N.C. 707, 161 S.E. 203; Conrad v. Foundry  Co., 198 N.C. 723, 153 
S.E. 266; Hildebrand a. Furniture Co., 212 N.C. 100, 193 S.E. 294; 
Stal lcup v. Wood T u r n i n g  Co., 217 N.C. 302, 7 S.E. 2d 550; T a y l o r  v. 
Wake Forest,  228 N.C. 346, 45 S.E. 2d 387; W i t h e r s  v. Black,  230 N.C. 
4 2 4 5 3  S.E. 2d 668; Matthews v. Carolina Standard C'orp., 232 N.C. 229, 
60 S.E. 2d 93; B e r r y  v. Furni ture Co., 232 N.C. 303, 60 S.E. 2d 97. The 
words "in the course of," as used in the statute, refer to the time, place 
and circumstances under which the accident occurred, while "out of" 
relates to its origin or cause. 
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"Arising out of" means arising out of the work the employee is to do, 
or  out of the service he is to perform. The risk must be incidental to the 
cmployment. Hunt v. State, supra; Berry v. Furnitu~e Co., supra. 

I n  order to entitle the claimant to compensation the evidence must show 
that  the in jury  by accident arose out of and in the course of his employ- 
ment by the defendant. Both arc necessary to justify an  award of com- 
pensation under the Workmen's Compensation Act. Withers 21. Black, 
supra. 

Upon the facts found by the Industrial Commission, which are in 
accord with the evidence, we think the judge below was in error in his 
interpretation of the significance of those facts. The  injury which the 
claimant sustained was not an accident which could be held to  have re- 
sulted from a risk incident to his employment. Though he was on his 
employer's premises his injury occurred while he was engaged in washing 
his own automobile for his own purposes. While so doing he fell and 
suffered injury. H e  was engaged in an  act in no way connected with the 
work he was employed to perform, and there appears no causal relation- 
ship between his employment as a watchman and the injury he sustained. 
Beavers 21. Power Co., 205 N.C. 34, 169 S.E. 825 ; Matthews v. Carolina 
Standard Corp., supra. 

The court below was in error i a  holding on the facts found that  claim- 
ant's injury arose out of and in the course of his employment. 

Judgment reversed. 

IREDELL TAYLOR DAVIS v. N. B. JENKINS AND WIFE, SARAH F. JEN- 
KINS, BERTRAM A. JENKINS AND WIFE, LOUISE T. JENKINS, SADIE 
JENKINS HARMON AND H I X I A N D ,  J. OBIE HARMON. 

(Filed 8 October, 1952.) 

1. Executors and Administrators g 13g-Purchase of land by administrator 
in individual capacity, at sale to make assets, is voidable. 

Upon the administrator's petition to sell lands of the estate to make 
assets, the sale comes within the scope of his trusteeship, and his purchase 
a t  the sale in his individual capacity, even though the sale be made by a 
commissioner appointed by the court, is voidable irrespective of actual 
fraud, and where an heir a t  law elects to attack the sale and introduces 
in evidence the record in the proceedings establishing these facts, he is 
entitled p r i m  facie to judgment setting aside the sale as against the 
administrator and his grantees in a deed of e f t ,  with the burden upon 
defendants to show facts that would defeat the equity, and therefore non- 
suit should not be entered. 
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2. Trial 8 24a- 

Nonsuit uay  not be entered in favor of the party upon whom rests the 
burden of proof unless plaintiff's own evidence establishes the truth of an 
affirmative defense relied on by defendant. 

3. Limitation of action 8 7- 

The suit instituted by an heir a t  law sl~ortly after becoming of age to set 
aside sale of lands of the estate to make assets to pay debts, is uot barred 
by any statute of limitations or laclies. 

VALENTINE, J., having been of counsel, tool< no part in the consideration or 
decision of this case. 

APPEAI, by plaintiff from F,~izzcl le ,  J . ,  . \pi1 Term, 1952, of SASH. 
Reversed and remanded. 

This was a suit to set aside a deed made to defendants, pursuant to an 
administrator's sale. Plaintiff claims as heir of the decedent Elias T.  
Taylor. Elias T. Taylor died intestate 7 January ,  1929, seized and 
possessed of a tract of 60 acres of land in Nash County and leaving him 
surviving his widow and several infant  children, the youngest of whom, 
the present plaintiff, was then one year old. 

N. B. Jenkins qualified as administrator of the estate. I n  1930 the 
administrator filed petition to sell this land to makls assets to pay debts. 
I n  the petition i t  was alleged there were debts amounting to $2,000, plus 
$1,000 widow's allowance; that  the personal estate ainounted to $557, and 
the land was worth $1,000. Upon this petition a commissioner ( the ad- 
ministrator's attorney) was appointed to sell the land. I t  was offered for 
sale in March, 1930, and bid off by L. W. Bobbitt, a creditor, for  $325, 
but the sale was not confirmed. The land was again sold in March, 1933, 
according to the commissioner's report, a t  which time the defendant N. B. 
Jenkins bid i t  off for the sum of one dollar, plus the balance due him as 
administrator (shown by his return as $121), and i,he taxes on the land 
stated to be $264. The land was sold subject to the widow's dower, and 
the homestead right of decedent's infant children. The sale was confirmed 
and deed was made to N. B. Jenkins by the commissioner. 

I n  1941 N .  B. Jenkins and wife conveyed the 1:tnd to their $on and 
daughter, who are defendants in this action, i n  consideration of lore and 
affection. 

Plaintiff offered in evidence the entire record in the special proceeding 
to sell the land, and the deeds referred to; also evidence tending to show 
the land was worth a t  the time ten to twclre dollars per acre. Some of 
the heirs including plaintiff retained possession of some sort, but N. B. 
Jenkins or his grantees sold the timber on the land which plaintiff alleged 
and offered to show was for $3,700. Defendants are now in possession. 
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At the conclusion of plaintiff's evidence, defendants' motion for judg- 
ment of nonsuit was allowed, and from judgment dismissing the action, 
plaintiff appealed. 

F. 7'. I Ial l  and P. II. Bell for plaintif, appel lant .  
T h o r p  & T l i o r p  for. defendants ,  apprllees.  

DRVIS, Cy. J. Though the sale was made by a commissioner appointed 
by the court, it  was made for the administrator and pursuant to the ad- 
ministration of the estate, and upon the administrator's petition, so that  
in equity the result was the same as if the administrator had purchased 
a t  his own sale. Froneberger 2%.  Lewis, 79 S .C .  426. The defendant 
N. B. Jenkins did not buy in the land for the estate as authorized by G.S. 
28-183, but purchased in his individual capacity and for his own benefit. 
H e  subsequently conveyed it to his son and daughter. 

Occupying the fiduciary relationship of administrator of the estate, 
equity would not permit him to acquire title to the land free from the 
trust imposed upon him for the benefit of the heirs and creditors of the 
estate. The deed obtained was voidable a t  the election of his cestuis qus  
fmstenf. So  that  upon showing these material facts the burden was cast 
upon the defendant to show facts which would defeat plaintiff's equity 
established by the evidence offered. As a rule a judgment of nonsuit is 
not permissible in favor of the party having the burden of proof, except 
where the defendant has set up  an  affirmatire defense to plaintiff's prima 
facie case and the evidence of the plaintiff establishes the truth of the 
affirmatire defense as a matter of law. NacCl t t re  v. C o s u a l f y  Co., 229 
N.C. 305, 49 S.E. 2d 742, and cases cited on page 312. But  the exception 
to the rule stated in the cited case has no application here, and the nonsuit 
was improvidently granted. 

Strictly speaking, the land was not an asset in the hands of the adminis- 
trator, but when the personal estate of the decedent was insufficient to pay 
the debts and the land was ordered sold to provide assets in the adminis- 
tration of the estate, the sale came directly within the scope of the admin- 
istrator's trusteeship. Pearson v. Prar.son, 227 X.C. 31, 40 S.E. 2d 477. 
Hence when the administrator bought a t  the sale and took title to the land 
adverse to the c ~ s f u i s  que fvustent  he was regarded in equity as having 
acquired it for their benefit. The  plaintiff having come of age shortly 
before this suit was instituted is barred neither by any statute of limita- 
tions nor by laches. Though the defendant Jenkins, the administrator, 
purchased the land a t  what was equivalent to his own sale, the sale was 
not void but voidable, and the plaintiff has the election now to affirm or 
disaffirm the sale. 
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I n  Brothers c. B~others ,  42 N.C. 150, Chief Justice I'earson said: "It 
is an inflexible rule, that when a trustee buys at  his own sale, even though 
he gives a fair price, the cesfui que tmv!  has his election to treat the sale 
as a nullity, not because there is fraud, but there may be fraud." This 
statement of the rule was repeated in Paf ton v.  Thompson, 55 N.C. 285. 

I n  Froneberger v. Lezris, 79 K.C. 426, the Court states the resume of 
the decided cases on this poiilt as follows : "A trustee cannot buy the 
trust property either directly or indirectly. And if he does so, he may 
be charged with the full ralur, or the sale may be declared void at the 
election of the cestui que frzrsf, and this, without regard to the question of 
fraud, public policy forbidding it." Graham v. Floyd, 214 N.C. 77, 197 
S.E. 873; Smi th  t * .  Land Bank, 213 N.C. 343, 196 S.E. 481; Davis v. 
Doggetf, 212 N.C. 589, 194 S.E. 288; Rurnef t  v. Sopply Co., 180 N.C. 
117,104 S.E. 137; W a w e n  1 % .  Susman, 168 N.C. 457, 84 S.E. 760; Sver i t t  
v. Elliott,  109 N.C. 560, 13 S.E. 785; B m n e r  v.  Thnadgi l l ,  88 N.C. 361; 
Joyner v. Farmer, 78 N.C. 196. 

I n  Davis v. Doggetf, 212 N.C. 589, 194 S.E. 288. where the effect of 
the purchase by a mortgagee at his own sale was discussed, it was said: 
"The trustor may elect to treat the sale as a nullity ,and demand a resale 
as against the trustee, or his agent, or purchasers from them with notice." 

I n  Smi th  v. Land Bank,  213 N.C. 343, 196 S.E. 4-81, where the mort- 
gagee had purchased at  his own sale and reconveyed, the consequent status 
of the parties was stated in this way: "The effect is lo vest the legal title 
in the mortgagee in the same plight and condition as he held it under the 
mortgage, subject to the right of the mortgagor to redeem." 

I n  B u m e t t  v. Supply  Co., 180 N.C. 117, 104 S.E. 137, where the ques- 
tion was considered, it was held the trustor, following purchase by the 
trustee at his own sale, could elect to have the sale set aside and the prop- 
erty restored to the trust fund, or to recouer the value of the land. 

I n  the case at  bar, it was admitted the sale of the land of his intestate 
mas made for the administrator in order to create assets to pay the debts 
of the estate, and that the administrator, the defendant N. B. Jenkins, 
was the purchaser at the sale, taking deed for the land in his own name 
and reconveying to his codefendants. I n  the light of these facts equity 
would regard the sale and deed as voidable, and the heir would have the 
election to disaffirm and treat the sale as a nullity, putting the title back 
in the same "plight and condition" as it was held before the sale; that is, 
subject to the rights of creditors and the exigencies 01' the administration. 

The judgment of nonsuit is stricken out and the cause remanded for 
such further proceeding as may be necessary to deterinine and administer 
the rights of all interested parties. 

Reversed and remanded. 
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VALENTINE, J., having been of counsel, took no part  i n  the consideration 
or decision of this case. 

STATE v. MILTON McLAMB. 

(Filed 8 October. 10.52.) 

Intoxicating Liquor Dd- 
Evidence tending to show that officers found a still and a quantity of 

nontax-paid whiskey on land some three hundred yards from defendant's 
house, that there was a path between the house and the still, and also that 
sugar sacks found a t  defendant's house were similar to sugar sacks found 
at  the still, but that defendant neither owned nor rented the land upon 
which the still mas found, is 11cld insufficient to sustain conviction of de- 
fendant for possession of nontax-paid whiskey and possession of nontax- 
paid whiskey for the purpose of sale. The term "and/orn disapproved in 
judicial proceedings. 

APPEAL by defendant from IInfch,  Specinl Judge, a t  Regular April 
Term, 1952, of JOHNSTON. 

Criminal prosecution upon a warrant dated 23 October, 1951, and 
issued by a justice of the peace of Johnston County, charging that  a t  and 
in Meadow Township, said county, on 23 October, 1951, Milton McLamb 
unlawfully, willfully and feloniously (1 )  did have in his possession for 
the purpose of manufacturing illegal whiskey, one complete distillery 
outfit, about 200 gallon capacity, and 15 barrels of beer; and (2 )  did hare  
a certain quantity of liquor ( to wit) 25 gallons "which the tax imposed 
by the C. S. Congress and/or the State of North Carolina as imposed 
has not been paid"; and (3) did have the said liquor for the purpose of 
sale, etc., on which probable cause was found and defendant was bound 
over to the recorder's court of Johnston County. 

The  recorder consolidated for purposes of tr ial  and judgment the case 
on the above warrant  with another on warrant  dated 24 October, 1951, 
issued by same justice of peace, charging in substance that  on 23 October, 
1951, defendant, a t  and in said township and county, (1 )  had in his pos- 
session "25 gallons" of nontax-paid whiskey, (2 )  had possession of same 
for purpose of sale, and (3 )  had in his possession for purpose of manu- 
facturing illegal whiskey "one oil burner and one pressure tank." On 
such trial the jury of six returned a verdict of guilty. From judgment 
thereon defendant appealed to Superior Court, where he was put on tr ial  
under the warrant  first above described. 

Defendant entered plea of not guilty as to  all counts in the warrant  as 
above set forth. Defendant insists here that  he was tried on the first 
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warrant  as first hereinabove described, and the Clerk of Superior Court 
in response to request by this Court certifies to this Court that "If any 
order was made consolidating the two eases, I do not recall it." 

Upon the trial in Superior Court, the State offend evidence tending to 
show, as of 23 October, 1951, the date of the alleged offenses, and perti- 
nent thereto, substantially the following: The home of defendant is 
located on a country road between Peacock Cross Roads and Newton 
Grove. About 9 :00 or 9 :30 o'clock in the morning of that  day deputies 
sheriff Beasley and Ford, making a t r ip  in the neighborhood of and pass- 
ing defendant's home, saw defendant and three or four other men, one of 
whom was Daniel Melvin McLamb, standing in tl-~e yard. Later about 
1 o'clock in the afternoon these officers came back, :~nd  entered the woods 
from a tobacco barn u p  the road from defendant's honse, and found a still 
in operation a t  a point about three huntlrcd yards from defendant's house, 
but from which i t  could not be seen. The officers did not know on whose 
land i t  was located. However, evidence for defendant showed it to be on 
land of a person other than defendant, and on land not rented by defend- 
ant. The officers saw two nien a t  the still, one of whom, Daniel McLamb, 
they caught and arrested. The other man ran and escaped arrest. The 
officers testified that  this man was not the defendant. . i t  the still they 
found five 5-gallon jugs of whiskey, 15 barrels of beer and a 200 or 300- 
gallon vat type still operated by a burner. There was no path leading 
from the tobacco barn to the still. But  there was a path leading from the 
still towards defendant's house. .\nd there was a path leading from 
defendant's house toward the still. 

The officers also testified that  they did not know where defendant was 
during the day,-officer Beasley saying, "I beliere it was that  night that  
1 saw h im;  we went back to his house and Milton came home." 

The officers also testified that  they srw sugar sacks hanging on clothe.: 
line a t  defendant's house, and found similar sugar sacks a t  the still,- 
officer Ford saying, "I could not say t h ~ y  were the same bags." 

And the officers testified without objection that  they obtained a search 
warrant  and "went back to search his honle," but "didn't find anything 
there"; that  they did find some whiskey near a path leading from the 
smokehouse a t  some distance therefrom; and that  they found parapher- 
nalia for making whiskey on the premises of defendant, but that  i t  had 
no connection a t  all with the manufacturing a t  the still they cut down 
that  day. 

Verdict: 1. Not guilty of the possession of the st ill and the parapher- 
nalia for the manufacture of liquor. 

2. Guilty of possession of nontax-paid whiskey. 
3. Guilty of possession of nontax-paid whiskey for the purpose of sale. 
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Judgment: On the count of possession, confinement to the common jail 
of Johnston County for a period of 12 months and assigned to perform 
labor under the supervision of the State Highway and Public Works 
Commission. Prayer for judgment continued on the count for the pur- 
pose of sale. 

Defendant objected to the signing of judgment, and moved in arrest 
thereof. Motion overruled. Exception. Defendant appeals to Supreme 
Court, and assigns error. 

L4ftorney-C:eneral McMullan, Assistant Attorney-General 1Cloody, and 
C'harlcs G. Powell, Jr., Member of S f a f ,  for the S fa te .  

J .  R. Rarrfoot, If. R. Temple,  n n d  Joseph IT. L ~ r i n s o n  for defendant, 
appellant. 

WINBORHE, J. The question here: I s  there error in the ruling of the 
trial court in denying defendant's motions for judgment as of nonsuit on 
the two counts on which he was convicted? 

Taking the evidence offered upon the trial below in the light most 
favorable to the State, the circumstances on which the State relies are 
insufficient to support the verdict. 

The principles of circumstantial evidence and constructive possession 
recently re-stated in S. c. Webb, 233 N.C. 382, 64 S.E. 2d 268, are appli- 
cable here. And as there stated, to hold that there is sufficient evidence 
to support a finding that the defendant had constructive possession of the 
whiskey found at the still as charged, is conjecture and speculation. De- 
fendant ought not to be convicted on such evidence. Hence his demurrer 
to the evidence should have been sustained. 

Manifestly, the evidence obtained under the search warrant relates to 
other charges covered by the warrant of 24 October, 1951, rather than to 
the charges for which defendant was on trial in the instant case. 

I n  connection with the use of the term "and/or7' in the warrant on 
which this case is tried, attention is directed to the fact that this Court 
has said that the use of such term in a warrant "adds nothing to its 
clarity." P. v. Ingle, 214 X.C. 276, 199 S.E. 10. And this Court has 
held that the term "and/or7' has no place in judicial proceedings,-plead- 
ings, verdict or judgment. Gibson v. Ins. Co., 232 N.C. 712, 62 S.E. 2d 
320, and cases cited. 

Hence the judgment from which the appeal is taken is hereby 
Reversed. 
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C. FRANK JAMES v. ATLANTIC & EAST CAROLINA RAILROAD COM- 
PANY, A CORPORATION, AND ATLANTIC & NORTH CAROLINA RAIL- 
ROAD COMPAKY, a CORPORATION. 

(Filed 8 October, 1932. ) 
1. Trial 8 2%- 

On motion to nonsuit, plaintiff's evidence and so much of defendant's 
evidence a s  tends to support plaintiff's case must be accepted as  true and 
liberally construed in plaintiff's favor, giving liim every reasonable infer- 
ence and intendment which may be logically drawn 1 lierefronl. 

2. Trial § 23a- 
More than a scintilla of evidence in support of'  plaintiff"^ claim takes the 

issue to the jury. 

3. Trial 9 1- 
The truth or falsity of the evidence and what it  proves are  the esclusive 

province of the jury. 

4. Railroad § 4- 

Evidence tending to show that  defendant's shifting engine approached 
the grade crossing during the dark hours of early morning, down grade 
with a minimum of noise, without lights and without any warning signal, 
and struck the car in which plaintiff was riding as3 a passenger. R c l d  to 
take the case to the jury on the issue of defendant's negligence and plairi- 
tiff's contributory negligence in failing to see the t ~ a i n  and give warning 
thereof to the driver in time for the driver to have avoided the accident. 
and nonsuit was improperly granted. 

5. S a m e  
Both the engineer and passengers in iuotor vehicles are  l i ~ l d  to the role 

of a reasonably prudent man to avoid accidents a t  ~ r a d e  crossings. 

APPEAL by plaintiff froni ( ; l a d y ,  Emerge)tc.y J u d g e ,  J u n e  1952 Civil 
Term, WAYNE. 

T h i s  is  a civil action to  recover damages f o r  perscnal i n j u r y  sustained 
by plaintiff, allegedly resulting froni  the actionab e negligence of the  
defendant, Atlant ic  & E a s t  Carol ina Rai lroad Con,pany,  i n  a collision 
between the  autoniohile i n  which plaintiff was r iding a n d  a shif t ing 
engine of said defendant  a t  a g rade  crossing i n  the town of Gold3bor0, 
said locomotive, as  well as  a l l  other  par t s  of the  railroad system inrolved 
in this  lit igation, being operated under  a lease f r o m  t h e  defendant, Atlan- 
tic & N o r t h  Carol ina Rai lroad Company. 

Defendants'  motion f o r  judgment as  of nonsuit made  a t  the  close of 
plaintiff's evidence was renewed and  sustained a t  the close of all  the evi- 
dence and  f rom the judgment entered, plaintiff appealed, assigning as  his 
only e r ror  the action of the  court  i n  dismissing the  action. 
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Scot t  B. Berkeley  for plaint i f f ,  appellant.  
M a f t  £I. Al len  and Dees & D e ~ s  for A t lan t i c  & E a s t  Carol ina Rai lroad 

C o m p a n y ,  def andant ,  appellee. 
1V. A. J o h n s o n  for A t lan t i c  Le. S o r t h  Carol ina Rai lroad C o m p a n y ,  

de fendan t ,  appellee. 

VALESTIXE, J. This case was here on appeal a t  the Spring Term, 
1951, and is reported in 233 N.C. 591, 65 S.E. 2d 214. I n  that  opinion, 
the facts are fully stated and for that  reason will not be repeated here, 
except such as bear directly upon the point raised by this appeal. Thc 
only question now for decision is the propriety of the judgment of nonsuit. 
That  question was not raised upon the former appeal. 

I t  is uniformly held b j  this Court that  upon a motion for nonsuit the 
plaintiff's evidence and so much of that  of the defendant as tends to sup- 
port the plaintiff's case must be accepted as true and liberally construed 
in favor of the plaintiff's cause of action, and in this process the plaintiff 
is entitled to every reasonable inference and intendment which may be 
logically drawn from the evidence in support of his claim. N a s h  v. 
Roys ter ,  189 N.C. 408, 127 S.E. 356; Jackson  c. B r o ~ ~ m i n g ,  224 N.C. 75, 
29 S.E. 2d 21; G r a h a m  v. Gas  Co., 231 N.C. 680, 58 S.E. 2d 757; M a d d o x  
c. B r o w n ,  232 N.C. 244, 59 S.E. 2d 791; Powel l  e. Lloyd ,  234 N.C. 481, 
67 S.E. 2d 664. I f ,  upon such an  analysis, there appears more than a 
scintilla of evidence in support of plaintiff's claim, the matter becomes a 
question for the jury. Cable v .  R. R., 122 N.C. 892, 29 S.E. 377; C o x  
11. R. R., 123 N.C. 604, 31 S.E. 848; Gates  v .  Ltln.r,  125 N.C. 139, 34 S.E. 
266; Denfon  v. n e a t o n ,  234 X.C. 538, 67 S.E. 2d 626. 

On this record, the evidence in support of plaintiff's position accepted 
as true and construed with that  liberality required by the rule tends to 
show these facts: The collision occurred on 5 February, 1949, a t  about 
4 :40 or  4 :50 a.m. in the town of Goldsboro a t  a point where John Street 
intersects with Atlantic Avenue. John  Street runs approximately north 
and south, while Atlantic Avenue runs approximately east and west. 
This intersection is just south of the railroad tracks in question. These 
tracks run  generally east and west and are three in number, the most 
southerly being the main line track, the next, a spur track, and the third, 
a pass track or siding. I t  was very dark and the sky mas cloudy. The 
plaintiff a t  the time of the collision was riding in a police car belonging 
to the town of Goldsboro and was engaged in the discharge of his duties 
as a police officer, which duties included the checking of doors and build- 
ings for burglars or prowlers and the patroling of the streets of Goldsboro. 
The car was equipped with a trigger spot-light for use of plaintiff in the' 
discharge of his duties. The car in which plaintiff was riding was being 
driven in a southerly direction along John Street by a fellow officer, who 
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was in charge of the car and was acting under the direction of the town 
authorities. The driver operated the automobile, while the plaintiff exer- 
cised vigilance in  keeping the peace and protecting the citizenry. The 
defendant's small Diesel shifting engine, to which was attached several 
cars, was moving easterly down grade on the main track near and across 
John Street without headlights, without sounding a bell, whistle, horn 
or other warning, and making very little noise. There were no lights or 
gongs or other signaling devices maintained a t  this crossing by defendants 
for the safety of the public. The defendant's engine was constructed and 
equipped so that  i t  could be operated either forward or backward with 
practically the same facility and ease. The cab was; located in the center 
of the Diesel and the engineer when traveling easterly operated from a 
swivel chair on the right side. Two windows in the front and rear of the - 
cab afforded the engineer the opportunity of a lookout. However, the 
engine was so constructed that the view of the engineer of objects ap- 
proaching on his left was obstructed for some distance when the engine 
was traveling easterly. At the time of the collision, the engineer was alone 
in  the cab and no one was riding on the front of the engine. The engine 
was silhouetted against a background of darkness and old structures as i t  
came near and into the intersection. The car in which the plaintiff was 
riding was traveling a t  a speed of five or six miles an hour, and was struck 
by the left front part of the Diesel engine with sulKcient force to badly 
damage the car and drag or carry i t  a distance of 25 feet. The engine 
after striking the automobile traveled a distance of 350 feet before it 
came to a full stop. The plaintiff did not see the lc~comotive until i t  was 
within approximately six feet of the car and just before it struck. Shortly 
before the collision, the plaintiff had looked to his right and neither saw 
nor heard anything indicating the approach of the engine. 

Much of the defendants' evidence is in sharp conflict with plaintiff's 
interpretation of the surrounding facts and circumstances. 

Drawing from the facts every reasonable inferl3nce and intendment 
favorable to the plaintiff, the jury could find as rear,onable inferences the 
following: That  the car in  which plaintiff was riding approached the 
grade crossing in  a cautious and prudent manner and a t  a slow rate of 
speed well within the legal requirements ; and that the defendant's Diesel 
engine was then and there being operated without lights and without the 
use of any warning signal during the dark hours of early morning and 
while silhouetted against the background of a wall, buildings and trees, 
and was driven noiselessly upon its tracks into the crossing and against 
the automobile in which plaintiff was riding, thereby negligently and 
proximately injuring the plaintiff as alleged. 

These inferences are permissible, but not impelling. We, of course, 
have no opinion as to the truth or falsity of the evidence. That  is a 
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matter for the jury. The court must say what is evidence, and the jury 
must say what the evidence proves. Lelcis L-. Steamship Co., 132 K.C. 
904, 44 S.E. 666. 

Both the plaintiff and the defendant under the circumstances disclosed 
by the evidence are held to the rule of the reasonably prudent man, 
Meacham 11. R. R., 213 N.C. 609, 197 S.E. 189;  Watkins v. Furnishing 
Co., 224 N.C. 674, 31 S.E. 2d 917; Rea zl .  Simotcitz, 225 N.C. 575, 35 
S.E. 2d 871 ; Powell v.  Lloyd, supra. The plaintiff as he approached the 
intersection was charged with the duty of conducting himself with respect 
to his safety and that  of others with that  degree of caution required of a 
reasonably prudent man  placed in  the same or similar circumstances. 
The defendant, on the other hand, was charged with the same duty, Sebas- 
tian v. Motor Lines, 213 N.C. 770, 197 S.E. 539; Templeton v. Kelley, 
215 N.C. 577, 2 S.E. 2d 696, and whether the plaintiff or the defendant 
was guilty of a breach of that  duty is a question for the jury upon appro- 
priate issues and proper instructions from the court. 

On the whole evidence, we reach the conclusion that  there was sufficient 
evidence t o  take the case to the jury. Therefore, the judgment of non- 
suit is 

Reversed. 

A. R. KEITH V. D. S. SII,VIA. 

(Filed 8 October, 19.72.) 

1. Appeal and Error § 14- 
An appeal deprives the Superior Court of jurisdiction of all matters 

involved in the appeal from the time tlie appeal is taken to tlie time the 
decision of the Supreme Court is certified to the Superior Court. 

2. Reference § * 
Where motion to remove the referee is made prior to the time his report 

is filed, and an appeal is taken from the granting of the motion, the Supe- 
rior Court, upon the certification of the decision of the Supreme Court 
reversing the judgment, has discretionary power to allow the filing of 
exceptions to the report, even though the report was filed prior to the hear- 
ing of the motion for remoral. G.S. 1-194. 

APPEAL by defendant from Gwyn, J., May-June Term, 1952, HEWDER- 
SON. 

Civil action to recover rent under a lease contract. 
This case was here a t  the Spring Term, 1951, upon an  appeal from an 

order discharging the referee, and is reported in 233 N.C. 328, 64 S.E. 2d 
178, where the facts are fully stated and the law applicable to that  appeal 
fully discussed. The order was reversed and the case remanded. One of 
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the reasons assigned for the reversal was that the referee's report was not 
before the court for consideration at  the time the order mas made. The 
opinion of this Court was certified to the Superior Court of Henderson 
County on 2 April, 1951, and on the same date, the plaintiff filed excep- 
tions to the referee's report. 

At the April-May Term, 1952, of the Superior Court of Henderson 
County, an order was made and entered holding that the plaintiff's excep- 
tions to the referee's report were filed within time ,and recited that if it 
should be held otherwise, then the court within the exercise of its discre- 
tion allowed plaintiff's exceptions to be filed n u n c  pro tunc .  

At the June Term, 1952, upon plaintiff's exceptions treated as a motion 
to set aside the referee's report, the court made an order sustaining the 
plaintiff's exceptions and setting aside the referee's report and retaining 
the cause for further orders. I n  the same order, the court overruled the 
defendant's motion for a confirmation of the referee's report. 

To the order of Judge Gwyn allowing plaintiff to file exceptions to the 
referee's report, the order overruling defendant's motion to confirm the 
report, and the order setting aside the referee's report and retaining the 
cause for further orders, the defendant excepted and appealed, assigning 
errors. 

J. E. S h i p m a n  and K e l l u m  d? H u m p h r e y  for d e f e ~ ~ d n n t ,  appel lant .  
L. B. P r i n c e  and  Isaac C'. W r i g h t  for plaint i f f ,  appellee.  

VALENTINE, J. Conceding without deciding that the defendant's ap- 
peal is not premature and fragmentary, we proceed to a discussion of the 
other question presented by this appeal. Were plaintiff's exceptions to 
the referee's report properly filed ? 

When an appeal is certified to this Court, the Superior Court loses 
jurisdiction of all matters inrolved in the appeal until action is taken 
here and the opinion of this Court is certified back t3 the Superior Court. 
H o k e  I ) .  Greyhound  Corp.,  227 N.C. 374, 42 S.E. 2d 407; M a n u f a c t u r i n g  
C'o. v. Arno ld ,  228 N.C. 375,45 S.E. 2d 577; I n  re  I'uett's W i l l ,  229 N.C. 
8,47 S.E. 2d 488 ; H a r r i s  v. Fair ley ,  232 N.C. 555, 61 S.E. 2d 619 ; Bai ley  
a. McPherson ,  233 N.C. 231, 63 S.E. 2d 559; Green  1,.  I n s .  Co., 233 N.C. 
321, 64 S.E. 2d 162. 

At the time of the making of the order from which the first appeal 
arose, the report of the referee was not before the court for consideration 
and therefore no exception could have been filed at  that time. When the 
opinion of this Court was certified on 2 April, 1951, the Superior Court 
of Henderson County for the first time since the former appeal acquired 
jurisdiction so that exceptions could be properly filed. I n  any event, the 
presiding judge had a right in the exercise of his discretion to permit the 
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filing of the  exceptions nunc  pro tunc .  Cheshire v. First  Presbyterian 
Church, 221 N.C. 205, 1 9  S.E. 2d 855. 

Under  G.S. 1-194, a judge of the  Superior  Cour t  has  a wide latitude of 
discretion over the report  of a referee, with power to  review, modify, 
confirm i n  whole or i n  part ,  o r  to set aside the report.  Cummings c .  
Swepson,  1 2 4  X.C. 579, 32 S.E. 966 ; D1r~nn.s c. Morrison, 175 N.C. 431, 
95 S.E. 7 7 5 ;  Kpifh 2%. Silvin, 233 N.C. 328, 64 S.E. 2d 178. 

There is n o  evidence of a n  abuse of discretion by the court  below. We,  
therefore, conclude t h a t  the order  f rom which the appeal  was taken must 
be affirmed and  the  case is remanded for  proper proceedings according to 
the  course and  practice of the  court. 

Affirmed. 

STATE v. DOUG BRADY. 

(Filed 8 October, 1952.) 

Intoxicating Liquor Cj % 

In  counties not electing to operate county liqnor stores, the Turlington 
Act applies as  modified by the provisions of the Alcoholic Bererage Control 
Act applicable to such counties. 

S a m e  
I n  a county not electing to operate county liquor stores, the prorisions of 

G.S. 18-11 a s  modified by G.S. 18-49 and G.S 18-rig, renders the possession 
of more than one gallon of tax-paid liquor, even though in the home of a 
resident, prima facie evidence that snch liquor is kept for the purpose of 
sale in a prosecution under a warrant or indictnient charging that offense, 
but nevertheless snch resident may lawfnlly hare in his home while occu- 
pied by him as his dwelling only, an unlimited quantity of tax-paid liquor 
for the personal consumption of hilusrlf. hic: lamily and howa fide guests 
when entertained by him therein. 

Criminal Law 9 53d- 
It is the duty of the trial judge to charge a s  to the law upon every sub- 

stantial feature of the rase embraced within the issue and arising on the 
evidence without any prayer for special instructions. 

Intoxicating Liquor 9 9f- 
In  a prosecution of a resident of a county which has not elected to oper- 

a te  county liquor stores on a charge of possession of intoxicating liquor for 
the purpose of sale, the court is under duty to instruct the jury upon eri- 
dence that three gallons of tas-paid liquor mas found in defendant's home, 
that  such possession by defendant in his dwelling for the personal con- 
sumption of himself, his family and his bona fide friends therein mould be 
lawful, and error in failing to give such instruction is emphasized by a 
charge that a person has a right to have one gallon of tax-paid liquor in 
his home for the personal use of himself and his b o ~ r c  fide guests. 



I N  T H E  SUPREME COURT. 

APPEAL by the defendant from Stevens, J., and a jury, at  July Term, 
1952, of LEE. 

Criminal prosecution tried de novo in the Superior Court on an appeal 
by the defendant from the judgment of the County Criminal Court of 
Lee County upon a warrant charging the defendant with having and 
keeping in possession for the purpose of sale intoxicating liquor upon 
which the taxes imposed by law had been paid. 

The only evidence a t  the trial was that presented by the State. I t  
tended to show that the defendant's dwelling was lccated near Sanford 
in Lee County; that i t  was occupied and used by him as his private dwell- 
ing only; that on 10 November, 1951, three deputy sheriffs of Lee County 
went to the defendant's dwelling with a search warrant and searched it 
for intoxicating liquor; and that they found within the dwelling twenty- 
four pints of intoxicating liquor upon which the taxes imposed by law had 
been paid. 

The jury found the defendant "guilty of possession of whiskey for the 
purpose of sale," and the presiding judge sentenced him to imprisonment 
as a misdemeanant. The defendant excepted and appealed, making assign- 
ments of error sufficient to present the questions discussed in the opinion 
which follows this statement of facts. 

Attorney-Gene~al McMullan and Assistant Attormy-General Lake for 
fhe State. 

D. E. McIver and McLean & Stacy for defendant, appellant. 

ERVIN, J. Lee County has not elected to operate county liquor stores 
under the Alcoholic Beverage Control Act of 1937. In  consequence, this 
case is controlled by the Turlington Act of 1923 as modified by the pro- 
visions of the Alcoholic Beverage Control Act applicable to counties not 
engaged in operating county liquor stores. S. v. Fuqua, 234 N.C. 168, 
66 S.E. 2d 667; 8. v. Welch, 232 N.C. 77, 59 S.E. 2d 199. 

These propositions are established law in counties which do not operate 
county liquor stores under the Alcoholic Beverage Control Act of 1937 : 

1. Under the relevant section of the Turlington Act, i.e., G.S. 18-11, as 
modified by applicable provisions of the Alcoholic Beverage Control Act, 
i.e., G.S. 18-49 and G.S. 18-58, the possession by the riccused, even within 
his private dwelling, of more than one gallon of intoxicating liquor upon 
which the taxes imposed by law have been paid constitutes prima facie 
evidence that such liquor is kept for the purpose of being sold where the 
accused is charged with the commission of that offense by the indictment 
or warrant. S. v. Barnhardt, 230 N.C. 223, 52 S.E. 2d 904; 8. v. Wilson, 
227 N.C. 43, 40 S.E. 2d 449 ; S. v. Watts, 224 N.C. 771, 32 S.E. 2d 348 ; 
S. v. Suddreth, 223 N.C. 610, 27 S.E. 2d 623. 
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2. Under the relevant section of the Turlington Act, i.e., G.S. 18-11, as 
modified by the applicable provisions of the Alcoholic Beverage Control 
Act, a person may lawfully have or keep in  his private dwelling while 
the same is occupied and used by him as his dwelling only an  unlimited 
quantity of intoxicating liquor upon which the taxes imposed by law have 
been paid for use only for the personal consumption of himself, and of 
his family residing in  such dwelling, and of his bona fide guests when 
entertained by him therein. 8. v. Barnhnrd t ,  supra;  8. .L.. Hammond, 
188 N.C. 602, 125 S.E. 402. 

Under G.S. 1-180, it is obligatory for the trial judge to charge the 
jury as to the law upon every substantial feature of the case embraced 
within the issue and arising on the evidence without any special prayer 
for instruction to that  effect. 8. v. d r d r e y ,  232 N.C. 721, 62 S.E. 2d 53. 

The evidence a t  the tr ial  indicated that  on the occasion named in  the 
warrant the defendant had in his possession in  his private dwelling while 
the same was occupied and used by him as his dwelling only twenty-four 
pints, i.e., three gallons, of intoxicating liquor upon which the taxes 
imposed by law had been paid. The jury could have drawn either one of 
these opposing inferences from the evidence: That  the defendant had the 
liquor for the purpose of sale; or that  the defendant possessed the liquor 
for his own personal consumption. The jury might well have drawn the 
latter inference and acquitted the defendant had i t  been given proper 
instructions respecting his legal right to possess an  unlimited quantity of 
tax-paid liquor in his private dwelling for his own personal consumption. 
The trial judge gave the jury no instruction whatever on this substantial 
feature of the case bevond that  embodied in the erroneous statement that 
"a person has a right to have one gallon of tax-paid liquor for his own use 
in his home for the use of his bo,na fide guests." Law and logic unite in 
the declaration that  the express mention of one thing implies the exclu- 
sion of another. 

Fo r  the reasons given, the defendant is awarded a 
New trial. 

W. F. COLLINS v. J. TV. EMERSON, JR., SHERIFF OF CHATHAM COUNTY, 
AND ALL OTHER LAW ENFORCEMENT OFFICERS OF CHATHAM COUNTY. 

(Filed 8 October, 1952. ) 
Elections 5 18a- 

The result of an election held by a board having jurisdiction and legis- 
lative authority to act, is binding until set aside in a direct proceeding, and 
the validity of the election may not be collaterally attacked by suit to 
restrain its effects. 
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APPEAL by plaintiff from Hnrris, J., at Chambers in Pittsboro, 12 May, 
1952, from CHATHAM. 

This is an action to restrain the Sheriff of Chatham County and all 
other law enforcement officers of said county from enforcing the law 
against the sale of beer on the ground that the election held in Chatham 
County, 8 March, 1952, at  which time 3,150 qualified voters voted against 
the legal sale of beer and 1,633 qualified voters voted in favor of such 
sale, was illegal and void by reason of cwtain irregularities in calling and 
conducting the election. 

The court below heard the evidence and found as a fact, among other 
things, that the election was duly and properly called and held by the 
proper officials in full compliance with the provisions of the law, and that 
two of the three members of the County Board of Elections met at  the 
courthouse in Pittsboro on 11 March, 1952, and canvassed the votes cast 
in said special election and certified the result thereof to the Clerk of the 
Superior Court of Chatham County. The motion for a permanent 
injunction against the defendant and all other law enforcement officers of 
Chatham County, was denied. Plaintiff appeals, arjsigning error. 

Ottulay Burton for plaintiff, appellant. 
Be11 & Horton, Barber & Thompson, Dixon $. Dark, T .  Fleet Baldwin, 

trnd J .  Lee Moody for defendnnfs, appellees. 

DEKNY, J. There is no exception to the findings of fact. The appel- 
lant contends, however, that from the facts found the court should have 
held, as a matter of law, that the election was invalid and that the plain- 
tiff was entitled to the relief sought. The contention is without merit. 

I t  has been repeatedly held by this Court that when the Legislature has 
committed to a board the duty of submitting a proposition to the voters, 
in an area in which such board has jurisdiction, when such duty has been 
discharged and the result declared, such declaration is binding on every- 
one, so long as it stands unreversed by a proper judgment or decree in a 
direct proceeding brought for that purpose. I n  the meantime, the validity 
of the election may not be collaterally attacked. Swmllwood v. New Bern, 
90 N.C. 36; McDowell 2.. Construrti0.n Po., 96 N.C. 514, 2 S.E. 351 ; S .  v. 
Emery,  98 N.C. 768, 3 S.E. 810; Rigshee 1,. Durham, 98 N.C. 81, 3 S.E. 
749; B y n u m  u. Commissioners, 101 N.C. 412, 8 S.E. 136; 8. v. Cooper, 
101 N.C. 684, 8 S.E. 134; Young 2.. Ilendersonvzlle, 129 N.C. 422, 40 
S.E. 89; Gill v. Commissioners, 160 N.C. 176, 7Ei S.E. 203, 43 L.R.A. 
(N.S.) 293; Forester v. S o r f h  Wilkesboro, 206 N.C. 347, 174 S.E. 112; 
Rarbee v. Commissioners, 210 N.C. 717, 188 S.E. 3 14. 

The judgment of the court below is 
Affirmed. 
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STATE v. WILLIE MAE -4LSTON. 

(Filed S October, 1952.) 

APPEAL by defendant from Steuens ,  J., a t  Ju ly  Term, 1952, of LEE. 
Criminal accusation against Willie Mae Alston. At  the conclusion of 

her testimony, given as a witness on behalf of her husband, Aaron Alston, 
in a case pending against him, the tr ial  court pronounced the following 
judgment: "Upon Willie Mae Alston's own testimony, the Court directs 
a verdict of guilty of possession of 79 jars of liquor for the purpose of 
sale, against Willie Mae Alston and a verdict of not guilty as to Aaron 
Alston. Willie Mae Blston is sentenced to Woman's Prison 404 for a 
term of two years." 

From judgment so pronounced, Willie Mae Alston appealed. 

Attorney-General  iMclMullarr and  Assis tant  At torney-General  B r u t o n  
for t h e  S ta te .  

H .  F.  S e a ~ u e l l ,  Jr . ,  and  J .  W .  H o y l e  for de fendan t ,  appel lant .  

PER CURIAM. The record indicates that  the judgment was pronounced 
and entered without warrant  or indictment, or waiver thereof (G.S. 
15-140), and without arraignment, plea, or  the intervention of a jury. 
I t  necessarily follows, then, that  the judgment is void. This is conceded 
by the State. The judgment will be vacated and set aside. Of course, 
the Solicitor may send a bill, if so advised. 

Rerersed. 

KATIE GARRETT v. I. WOODALL ROSE. 

(Filed 15 October, 1932.) 

Appeal and Error § 2- 

The denial of a motion for judgment on the pleadings is not immediately 
appealable, since otherwise a litigant could delay the administration of 
justice in contravention of Art. I, set. 35, of the State Constitution, but 
movant is entitled to preserve exceptions to the ruling and have the excep- 
tion considered on appeal from a final jildgment adverse to him. 

Ejectment 5 14: Pleadings § 2- 

The fact that plaintiff, in her reply, admits the execution of certain 
instruments in the chain of title set up in defendant's answer does not 
entitle defendant to judgment on the pleadings when the reply also alleges 
matters for the purpose of avoiding such instruments and denies the de- 
fendant's averment of title and right of possession and leaves unimpaired 
plaintiff's allegations in the complaint of title and right of possession in 
herself. 
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3. Appeal and  Er ror  § 2- 
Ah immediate appeal lies from the granting of a. motion to strike out 

certain parts of a pleading. 

4. Pleadings 31- 
Allegations of a n  answer which either in themsc~lves or in connection 

with other averments tend to s tate  a defense or a counterclaim cannot be 
held irrelevant and should not be stricken upon motion. 

5. Pleadings 10- 

Under G.S. 1-137 ( 1 )  defendant may set up as  a counterclainl a n  action 
existing in his favor either by himself or together with the other defend- 
ants  against plaintiff, or all plaintiffs, if there be more than one, upon 
which a several judgment might be had, provided such cause of action 
arises out of the contract or transaction set forth in the complaint as  the 
foundation of plaintiffk claim. 

6. Pleadings § 31: Ejectment fj 1 b A l l e g a t i o n s  of answer held t o  s tate  
both defense and counterclaim and  therefore motion t o  s t r ike was im- 
properly allowed. 

Plaintiff instituted suit in ejectment upon general allegation of title and 
right of possession. Defendant set up a s  a further defense that plaintiff 
was a remainderman under the will of her grandfather, that  prior to the 
contingency upon which the remainder vested, defendant and the other 
contingent remaindermen esecuted deed to defendant's grantor upon stipu- 
lations that plaintiff's grantor should pay a stated sum within twelve 
months from the vesting of the remainder, which sum should constitute a 
charge on the land, and that  contemporaneously therewith the remainder- 
men esecuted a contract under which they agreed that the consideration 
should be paid to all  of them, share and share alike, instead of going to 
such a s  should be living a t  the date of the happening of the contingency 
vesting title. Held: The allegations in regard to the contract, combined 
with other averments in the answer, constitute both a defense, as  a denial 
of plaintiff's title, and a counterclaim, since it  is connected with the subject 
matter of plaintiff's action and defendant would be' entitled to judgment 
thereon against plaintiff that  defendant owns the land subject to the charge 
for the monetary consideration, and therefore the allegations in regard to 
the contract were improvidently stricken on plaintiff's motion. 

7. Part ies  9 lOa- 
Under G.S. 1-73 the trial court should bring in all parties who have such 

interest in the subject matter of the action that  a ralid judgment cannot 
be rendered in the action completely and finally d~atermining the contro- 
versy without their presence. Art. I, sec. 17, of the State Constitution. 

Defendant in ejectment set lip the defense of tit112 in himself subject to 
a charge upon the land in a specified amount payable to the contingent 
remaindermen, share and share alike. Held: It was error for the court to 
refuse to permit the administrator of two of such remaindermen to inter- 
rene in order that  their rights to their respective shares of the consideration 
could be determined. 
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APPEALS by the defendant and a third party, to wit, J. Brian Scott, 
Ancillary *4dministrator with the will annexed of two separate estates, 
from Frizzelle, J., a t  May Term, 1952, of WILSON. 

Civil action involving conflicting claims of title to land heard upon 
motion of plaintiff to strike parts of answer, motion of defendant for 
judgment on the pleadings, and application of third person for leave to 
intervene. 

The facts necessary to an understanding of the problems posed by the 
appeals are stated in the numbered paragraphs set forth below. 

1. The property in controversy is a large farm in Wilson County. 
2. The plaintiff, Katie Garrett, brought this action against the defend- 

ant, I. Woodall Rose, to recover possession of the farm. She did not 
allege in her complaint how she acquired the rights claimed by her in 
the action. She merely alleged in general terms that she owns the farm 
in fee simple ; that as its fee simple owner she is entitled to its immediate 
possession; that the defendant is in its actual possession; and that the 
defendant wrongfully withholds such possession from her. She prayed 
that she be adjudged to be the fee simple owner of the farm, that she be 
put in its immediate possession, and that she be awarded any additional 
appropriate relief. 

3. When he answered the con~plaint, the defendant denied all of its 
material allegations except the averment that he is in the actual posses- 
sion of the farm. H e  then alleged that his possession of the farm is 
rightful because he owns it under the chain of title described in the por- 
tion of the answer entitled "further defense." 

4. The "further defense" occupies 47 pages of the record. When its 
allegations are reduced to ultimate averments, they come to this: David 
Williams, the one time owner of the farm, died in 1881, leaving a duly 
probated will whereby he devised the farm to his granddaughter Frances 
Louisa Harrison for life, with remainder in fee to her issue. The will 
specified further that if Frances Louisa Harrison should die leaving no 
issue surviving her, the farm would be "divided . . . equally . . . in fee 
simple" among such of the other grandchildren of the testator, David 
Williams, as should "be then living." All of the grandchildren of David 
Williams were born and attained adultness before 3 November, 1916. 
They consisted on that day of the plaintiff Katie Garrett and seven others, 
namely, Frances Louisa Harrison, Margaret Barrow, Frank W. Garrett, 
Paul Garrett, Alice W. Pender, Dora Vinson, and R. Lloyd Williams. 
Frances Louisa Harrison was then a widow without living children. On 
3 November, 1916, Frances Louisa Harrison, as lessor, and A. P. Petway, 
as lessee, entered into an agreement in writing whereby Frances Louisa 
Harrison leased the farm "unto . . . A. P. Petway and his heirs and 
assigns" for the term of her natural life, and whereby A. P. Petway bound 
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himself, his personal representatives, and assigns, to pay stipulated annual 
rents to Frances Louisa Harrison "for the balance of . . . (her) . . . 
life." On the same day the plaintiff Katie Garrett and six other grand- 
children of D a d  Williams, namely, Margaret Barrow, Frank W. Gar- 
rett, Paul  Garrett, Alice W. Pender, Dora Vinson, and R. Lloyd Wil- 
liams, and H.  G. Connor, Jr., Commissioner, as grantors, and A. P. Pet- 
way, as grantee, made certain deeds whereby the grantors conveyed to 
A. P. Petway in fee simple the remainder interest'; in the farm of the 
unborn issue of Frances Louisa Harrison and the remainder interests in 
the farm of the seven grandchildren of David Williams who joined in the 
deeds, and whereby A. P. Petway bound himself and his personal repre- 
sentatives to make payment of $15,500.00, the sale price of the remainder, 
"within twelve months after the death of Frances Louisa Harrison . . . 
to those persons entitled to said . . . land under the will of . . . David 
Williams upon the death of . . . Frances Louisa H,xrison, with interest 
thereon at 6% per annum . . . from the date of her death," and whereby 
it was stipulated that the sale price of the remainder should constitute a 
charge upon the farm until it should be paid. The conveyance of the 
remainder interests of the unborn issue of Frances Louisa Harrison was 
made by H. G. Connor, Jr., Commissioner, in conformity to a prior judg- 
ment rendered by Judge Oliver H. Allen, the presiding jurist, at  the 
October Term, 1916, of the Superior Court of Wilson County in a civil 
action in which all of the grandchildren of David Williams and their 
spouses were plaintiffs, and "the contingent interest, the possible child 
and issue of Frances Louisa Harrison not now in being, and H. G. Con- 
nor, Jr., Guardian ad l i t e m  for the unborn and unknown contingent 
remaindermen," were defendants. On the day on which the deeds were 
made, to wit, 3 November, 1916, the plaintiff Katie Garrett and Margaret 
Barrow, Frank W. Garrett, Paul Garrett, Alice W. Fender, Dora Vinson, 
and R. Lloyd Williams, entered into a contract under seal whereby they 
covenanted, in substance, that the $15,500.00 to be paid by ,4. P. Petway 
for the remainder interests in the farm should belong to all seven of them. 
share and share alike, instead of going to such of them as should be living 
a t  the death of Frances Louisa Harrison. The civil action was brought 
and the lease, deeds, and contract were executed as a single and indivisible 
transaction for the purpose of carrying into effect a previous contract 
between the eight grandchildren of David Williams and A. P. Petway 
for the sale and conveyance of the farm. Subsequent to the events de- 
picted abore, the defendant acquired the farm in fee simple, subject to 
the charge for $15,500.00, by mesne conveyances from A. P. Petway. 
Margaret Barrow, Frank W. Garrett, Paul Garreit, Alice W. Pender, 
Dora Vinson, and R. Lloyd Williams predeceased Frances Louisa Har-  
rison, who died on 1 6  December, 1050, without leaving issue. -4s a con- 
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sequence of these things, the plaintiff Katie Garrett, who is the sole sur- 
rivor of the grandchildren of David Williams, has no interest in the farm 
except "a lien . . . for whaterer part of the $15,500.00 consideration 
. . . to which she might be . . . entitled." 

5. The defendant has paid the sum of $15,500.00 with interest from 
16 December, 1950, into the office of the Clerk of the Superior Court of 
Wilson County. He  prays in his answer for this relief: That the action 
of the plaintiff be dismissed; that he be adjudged to be the owner of the 
farm in fee simple; that any persons claiming an interest in the 
$15,500.00 be made parties defendant; that the court declare to whom the 
$15,500.00 should be paid, and in what proportion; and that the defend- 
ant be awarded any additional appropriate relief. 

6. The plaintiff replied to the "further answer" of the defendant. The 
reply admits the execution and probate of the will of David Williams, the 
institution and prosecution of the civil action in which Judge Allen ren- 
dered judgment, and the making of the lease, deeds, and contract of 
3 November, 1916, and pleads various matters for the avowed purpose of 
avoiding the lease, deeds, and contract, and certain alleged subsequent 
deeds not specifically mentioned in the "further answer" under which 
the defendant supposedly claims. The reply expressly denies the allega- 
tion of the "further defense" that the defendant has acquired title to the 
farm by mesne conveyances from ,4. P. Petway, and does not abandon or 
qualify in any way the general averments of the complaint as to the title 
and right of possession of the plaintiff. 

7. Before she filed her reply, the plaintiff moved to strike from the 
"further defense" all allegations identifying the heirs and devisees of the 
deceased grandchildren of Darid Williams, and all allegations asserting 
that on 3 November, 1916, the plaintiff Katie Garrett and Margaret Bar- 
row, Frank W. Garrett, Paul Garrett, Alice W. Pender, Dora Vinson, 
and R. Lloyd Williams entered into a contract under seal whereby they 
covenanted, in substance, that the $15,500.00 to be paid by A. P. Petway 
for the remainder interests should belong to all seven of the contracting 
parties, share and share alike, instead of going to such of them as should 
be living at the death of Frances Louisa Harrison; and after the plaintiff 
replied to the "further answer," the defendant moved for judgment on 
the pleadings. When he ruled on these matters, Judge Frizzelle granted 
the plaintiff's motion to strike, and denied the defendant's motion for 
judgment on the pleadings; and the defendant excepted and appealed, 
assigning both rulings as error. 

8. J. Brian Scott, as ancillary administrator with the will annexed of 
the estates of dlice W. Pender and R. Lloyd Williams, made a verified 
application to Judge Frizzelle for leave to intervene in the action, setting 
forth in detail matters identical with those stated in the defendant's "fur- 
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ther answer," and praying that  he be made a party defendant to  the 
action as the personal representative of Loth of these decedents to the end 
that  he might recover from the defendant '(for the benefit of each of his 
said estates, one-seventh of the sum of $15,500.00 with interest thereon a t  
the rate of 676 per annum from December 16, 1950, until paid." Judge 
Frizzelle denied the application for leave to intervene, and J. Brian Scott, 
as ancillary administrator with the will annexed of the estates of Alice W. 
Pender and R. Lloyd Williams, excepted and appealed, assigning that  
ruling as error. 

Bllsbrook cE B e n t o n  and Gardner ,  C o n n o r  d Lee for plai11ti.f~ appellee.  
B u n n  & B u n n ,  Lucas  & R a n d ,  and B a f f l e ,  TPinslozv d Jferrel l  fov d r -  

f endan f  and  J .  B r i a n  S c o t t ,  anci l lary  a d ~ n i n i s f r a t o r  c.t.a., appellanta. 

ERVIP;, J. The defendant undertakes to raise thvse questions on hi, 
appeal : 

1. Did the judge er r  in denying his niotioii for judgment on the plead- 
ings ? 

2. Did the judge err  in striking from the answer the allegations con- 
cerning the contract of the grandchildren of David Williams for the 
division of the consideration to be paid by -1. P. P e t w q  for the remainder 
interests in the f a r m ?  

The first of these questions is not propwly before us for the yery simple 
reason that  an immediate appeal does not lie from the denial of a motion 
for judgment on the pleadings. Er ickson  c. S tar l ing ,  235 N.C. 643, 71 
S.E. 2d 384. This rule is bottomed on sound reason. I t  is designed to 
make effective the constitutional guaranty that  justice shall be adminis- 
tered without delay. N. C. Const., Art. I ,  Section 3 5 ,  V e a z e y  c. D ~ ~ r h a r r r ,  
231 N.C. 357, 57 S.E. 2d 377. I f  the lnw permitted an  immediate appeal 
from the denial of a motion for judgment on the pleadings, any litigant 
could delay the trial of any action on its merits by the simple expedient of 
moving for judgment on the pleadings and giving notice of appeal from 
an  adverse ruling on his motion. The rule does not preclude a litigant 
from obtaining a judicial review of the propriety of the denial of his 
motion for judgment on the pleadings in case i t  becon~es necessary. H e  
may preserve an  exception to the ruling, and have i t  considered on an  
appeal from a final judgment adverse to him. Et ickscn 2). S tar l ing ,  suprn.  

We would be compelled to affirm the ruling of the judge denying the 
motion for judgment on the pleadings if  such r u l ~ n g  were subject to 
review a t  this time. The able counsel n h o  represent the defendant have 
succumbed to the temptation which lies in constant wait for loyal and 
optimistic adrocater. and cauqes its ~ i c t i n l s  to see in the denials of their 
adrersaries ntl1nis4ons of the justicc of their client's cause. The record 
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does not support their contention that the reply admits all of the material 
allegations of the answer. While it does concede the execution of certain 
of the instruments in the defendant's chain of title, the reply denies the 
crucial averments of the answer relating to the title and right of posses- 
sion of the defendant, and leaves unimpaired the allegations of the com- 
plaint respecting the title and right of possession of the plaintiff. 

The statute codified as G.S. 1-153 specifies that "if irrelevant . . . 
matter is inserted in a pleading, it may be stricken out on motion of any 
person aggrieved thereby." The judge acted under this statutory pro- 
vision when he allowed the motion of the plaintiff to strike from the 
answer the allegations that on 3 November, 1916, the plaintiff entered 
into a contract under seal with Margaret Barrow, Frank W. Garrett, Paul 
Garrett, Alice W. Pender, Dora Vinson, and R. Lloyd Williams whereby 
the contracting parties covenanted, in substance, that the $15,500.00 to 
be paid by ,4. P. Petway for the remainder interests in the farm should 
belong to all seven of them, share and share alike, instead of going to such 
of them only as should be living at  the death of Frances Louisa Harrison. 
The question of the correctness of this ruling is properly before us be- 
cause an immediate appeal lies from the granting of a motion to strike 
out parts of a pleading. Loan Co. v. Wamen, 204 N.C. 50, 167 S.E. 494; 
Ellis 2,. Ellis, 198 N.C. 767, 153 S.E. 449. 

I f  allegations in a pleading are relevant upon any admissible theory, 
they ought not to be stricken out on motion. The test of relevancy of 
allegations sought to be stricken from an answer is whether such allega- 
tions, either in themselves or in connection with other averments, tend to 
state a defense or a counterclaim. I f  they do, they are not irrelevant, and 
ought not to be expunged. Hill t i .  Stansbury, 221 N.C. 339, 20 S.E. 2d 
308; Ederer a. Froberg, 115 Ind. App. 414, 59 N.E. 2d 595; 71 C.J.S., 
Pleading, section 465. 

Cnder the first subdivision of the statute embodied in G.S. 1-137, a 
cause of action may be pleaded as a counterclaim in an action when it 
satisfies this twofold requirement : 

1. The cause of action must be one existing in favor of a defendant and 
against a plaintiff between whom a several judgment may be had in the 
action. 

2. The cause of action must either arise out of the contract or trans- 
action set forth in the complaint as the foundation of the plaintiff's claim, 
or be connected with the subiect of the action. 

A several judgment may be had on a counterclaim within the purview 
of the statute when judgment may be rendered for the plaintiff, or all of 
the plaintiffs, if more than one, or for the defendant, or all of the defend- 
ants, if more than one, accordingly as the court may decide in favor of the 
one side or the other. Lumber Co. 2). Wnllare, 93 N.C. 22. The term 
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"subject of the action," as used in the statute, denotes the thing in respect 
to which the plaintiff's right of action is asserted, isuch as the wrongful 
act for which damage is sought, or the contract which is broken, or the 
threatened act which is sought to be restrained, or the property which is 
sought to be recovered. Smith 2%. Gibbons, 230 S . C .  600, 54 S.E. 2d 024; 
Hancaminon v. Carr,  229 S .C .  52, 47 S.E. 2d 614; Lassiter v. Railroad 
C'o., 136 N.C. 89,48 S.E. 642, 1 Am. Cas. 456. 

When the allegations relating to thr. contract of 3 November, 1916, 
and the other averments of the "further defense" of the defendant are 
combined, they state, in substance, that the defendant owns the farm in 
fee simple, subject, however, to the unpaid consideration for the remain- 
der interests amounting to $15,500.00 plus accrued interest from 16 De- 
cember, 1950, which constitutes a charge upon the farm, and which the 
defendant must pay in equal shares to the plaintiff and the personal 
representatives of the othrr six contracting parties, who are now dead, i n  

- - 

order to protect his title to the premises. 
These facts, if true. show that  the claini of the daintiff  to  the farm is 

not good, and for that reason are a defense to the complaint. These facts, 
if true, likewise constitute a cause of action in favor of the defendant and 
against the plaintiff, warranting a judgment declaring that  the defendant 
owns the farm in fee subject to the charge for the unpaid consideration 
with accrued interest, that  thc plaintiff has no interest in the farm except 
a charge for one-seventh of the unpaid consideration x-ith accrued inter- 
est, and that  the defendant is entitled to remove the clharge from the farm 
by paying the unpaid consideration with accrued interest in equal parts 
to the plaintiff and the personal representatives of the other six contract- 
ing  parties, who have died. Moreover, the first subclivision of G.S. 1-137 
permits the defendant to plead his cause of action against the plaintiff 
as a counterclaim in the instant action. Such cause of action is con- 
nected with the subject of this action, i e . ,  the farm, and a several judg- 
ment may be had between the plaintiff and the defendant in respect to i t  
in this action. X c L c a n  I , .  XcDonnld ,  173 N.C. 429, 92 S.E. 148 ; Yellow- 
day v. Perkinson, 167 N.C. 144, 83 S.E. 341; Lumber  Co. v. Wallace, 
supra. 

Since the allegations relating to the contract of 2 Kovember. 1916, in 
combination with other arerments, state both a defense and a conntcr- 
claim, they are not irrelevant, and the judge erred in striking them from 
the answer. 

This brings us to the appeal of J. Brian Scott, ancillary administrator 
with the will annexed, which presents the question whether the judge 
erred in denying his application for leare to interrrne in the action as a 
party defendant in his dual capacity as personal representative of *4lice 
W. Pender and R. Lloyd Williams for the purpose of asserting a claim 
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"for the benefit of each of his . . . estates" to one-seventh of the $15,- 
500.00 allegedly constituting a charge on the farm. 

When the decision in  the recent case of Scott r .  Jordan, 235 N.C. 244. 
69 S.E. 2d 657, was handed down, we pointed out that  under the law of 
the land clause enshrined in Article I, Section 17, of the Nor th  Carolina 
Constitution a judgment is not binding on those who are not parties to 
the action in which the judgment is rendered, and suggested that  judges 
and lawyers would do well to ponder the implications of that  constitu- 
tional principle when they consider who should be made parties to liti- 
gation. 

The Legislature undoubtedly pondered these implications when i t  in- 
serted these words in the statute now codified as G.S. 1-73: "When a 
complete determination of the controversy cannot be made without the 
presence of other parties, the court must cause them to be brought in." 
Under this statutory provision, a person who is a necessary party has an  
absolute right to intervene in a pending action, and the court commits 
error when i t  refuses to permit him to exercise such right. Simms v. 
Sampson, 221 N.C. 379, 20 S.E. 2d 554; Temple u. Hay, 154 N.C. 239, 
114 S.E. 162. 

A person is a necessary party to an  action when he is so vitally inter- 
ested in the controversy involved in the action that  a valid judgment 
cannot be rendered in the action completely and finally determining the 
controversy without his presence as a party. Colbert 1%.  Collins, 227 N.C. 
395, 42 S.E. 2d 349; Jones v. Qriggs, 219 N.C. 700, 14 S.E. 2d 836; 
39 Am. Jur. ,  Parties, section 5 ;  67 C.J.S., Parties, section 1. 

The controversy involved in the case a t  bar is whether the plaintiff 
owns the farm in fee simple absolute, or  whether the defendant owns the 
farm in fee simple, subject to a charge of $15,500.00 with interest from 
16 December, 1950, payable in equal shares to the plaintiff and the per- 
sonal representatives of Margarct Barrow, Frank W. Garrett,  Pau l  Gar- 
rett, Alice W. Pender, Dora Vinson, and R. Lloyd Williams. I t  is mani- 
fest that  the personal representatives of these six decedents arc so vitally 
interested in this controversy that  a valid judgment cannot be rendered 
in this action completely and finally determining the controversy without 
their presence as parties. This being true, they are necessary parties to 
the action. 

I t  follows that  the judge erred in  denying the application of J. Brian 
Scott, ancillary administrator with the will annexed of the estates of 
Slice W. Pender and R. Lloyd Williams, for leare to intervene. It also 
follows that  the judge should have had the personal representatives of 
Margaret Barrow, F rank  W. Garrett,  Pau l  Garrett,  and Dora Vinson 
brought in. Riddiclc v. Davis. 220 N.C. 120, 16 S.E. 2d 662; bar be^ 1 . .  

Cannady, 191 X.C. 529, 132 S.E. 572; XcKeel I * .  Holloman, 163 N.C. 
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132, 79 S.E. 445; Burnett z.. Lyman, 141 N.C. 500, 54 S.E. 412; Parton 
Y. dlliso.n, 111 N.C. 429, 16  S.E. 415;  Kornegay 2.. Steamboat Co., 107  
N.C. 115, 1 2  S.E. 123. 

F o r  the  reasons given, the  order s t r iking f r o m  the answer the allega- 
tions relat ing to  the contract of 3 November, 1916, and  the  order denying 
J. B r i a n  Scott, ancillary administrator  with the  will annexed, leave t o  
intervene a r e  

Reversed. 
--- 

EMMA WILCHER, REB WINSTEAD, JOE ODUM, PAT FUGATE, THOMAS 
W. COBB A N D  L. C .  COBB v. ALTON B. SHARPE. 

(Filed 16 October, 1952.) 
1. Nuisances § 3a- 

The operation of a hammer feed mill for the processing of corn and other 
grains is not a nuisance per se. 

2. Injunctions 5 M-Proposed business will no t  be enjoined on  mere con- 
jecture t h a t  i ts  operation would constitute nuisance. 

Plaintiffs instituted suit to restrain defendant frola erecting and operat- 
ing a proposed hammer feed mill for  corn and other grains on the ground 
that the operation of such business in the 1ocalit.r would constitute a nui- 
sance from loud noises and from dust and dirt  in the atmosphere within 
the radius of plaintiffs' residences. Hr%, The basis of the suit is the mere 
apprehension of a nuisance, and plaintiffs a re  entitled to enjoin the future 
operation of a legitimate business only upon allegations of fact which show 
with reasonable certainty that  such operation would constitute a nuisance, 
and may not be granted injunctive relief upon conflicting evidence a s  to 
whether the proper operation of such business would constitute a nuisance 
in fact. 

S. Municipal Corporations § 37- 
An ordinance of a municipalits prohibiting the erection of gins or mills 

within the corporate limits without the consent of property owners within 
three hundred feet of each proposed site is void, since i t  involves the dele- 
gation of legislatire power to private individuals. 

4. Injunctions § 4d- 
The refusal of a court of equity to enjoin a legitimate business on allega- 

tions of apprehended injury fro111 its future operation does not afford de- 
fendant license to operate such business so as  to create a nuisance, and 
plaintiff would not be without remedy in case the apprehended injury 
should eventuate. 

5. Injunctions 8 8- 
I11 a snit in which the sole objective is a permanent injunction it is 

proper, upon the hearing of an order to show cause why the temporary 
order should not be continued to the hearing, to sustain defendant's de- 
murrer to the complaint when it  fails to state facts sufficient to entitle 
plaintiffs to equitable relief. 
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APPEAL by defendant from Bone, J., at  Chambers, 26 July,  1952, 
WILSON. E r r o r  and remanded. 

Plaintiffs instituted this action to restrain the defendant from the 
erection and operation of a hammer feed mill for processing corn and 
other grains in  the town of Elm City. 

Plaintiffs are citizens and residents of E lm City. They alleged that 
the defendant had begun the erection of a building in which to operate 
a hammer feed mill on the south side of Main Street in Elm City near 
the residences of the plaintiffs, and that  the operation of such a mill as 
defendant proposes to use in the shelling, hammering and grinding of 
corn would cause loud noises and produce dust and dirt,  rendering the 
atmosphere unclean within the radius of plaintiffs' residences ; that  these 
disturbances would injuriously affect the health, comfort and pleasure 
of the plaintiffs; that  the maintenance and operation of the propc&ed mill 
would constitute a nuisance and cause irreparable damage to plaintiffs 
in the enjoyment of their property. I-t was also alleged that  shortly 
before this suit was instituted the town of Elm City had adopted an ordi- 
nance "that no more gins or mills be erected in  thecorporate-limits of the 
town without the consent of all property owners in 300 feet of proposed 
site of building." - 

Temporary restraining order and order to show cause were issued by 
Judge Harris. On the return thereof before Judge Bone the plaintiffs 
offered the verified complaint and several affidavits in support of the 
allegations of the complaint, and the defendant offered affida~its  confra 
tending to show that  the feed mill proposed could and would be so con- 
structed and operated as largely to prevent the escape of dust, and that  
no  unusual noises would be created. The defendant also offered evidence 
that  he had already expended $8,000 for building materials and equip- 
ment, and that  on the adjoining lot there was a cotton gin which had been 
operated for several years, and a blacksmith shop in  the same block: and 
that the area around the site of defendant's ~ ronosed  mill mas not an  

1 1  

exclusively residential section. 
After considering these affidavits Judge Bone entered order continuing 

the restraining order to the hearing, and the defendant excepted and 
appealed. 

B o o k s  & Spence for plaintiffs, appellees. 
Gnrdner, Connor & Lee ,  Sharpe cP- P i t f m a n ,  and George Rabil for de- 

fendant, appellant. 

DEVIN, C. J. The defendant had begun the erection of a building in 
E lm City with the intention of installing therein a feed mill for  processing 
corn and other grains, and had spent for materials and equipment $8.000 
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when the plaintiffs entered suit and obtained a temporary restraining 
order. This was based upon the ground that the proposed mill when 
completed and in operation would injuriously affect the owners of adja- 
cent residences by loud noises and the discharge of dust from the milling 
operations. I t  mas alleged that the business as plaintiffs apprehended it 
would be conducted would constitute a nuisance. Upon the view set fort11 
in plaintiffs' complaint and supporting affidavits the restraining order 
was continued to the hearing. 

We are unable to agree with the learned judge who heard this case 
below. 

The defendant proposes to engage in a legitimate business, and one 
doubtless not without some advantage to the community. The milling of 
corn and other grains is not a nuisance per se. I t  crm only become so by 
reason of the manner in which the busiuess is conducted. That is still in 
the realm of conjecture. I t  rests only on the allegation of apprehension. 

There was conflicting evidence whether other milling plants of the type 
it, was alleged defendant proposed to erect created unusual noises or dis- 
charged dust affecting near-by residences. There was also evidence that 
devices could be installed to prevent these annoyances. 

The defendant is entitled to the enjoyment of his property rights in so 
far  as they do not injuriously affect the rights of others. The courts are 
slow to interfere by injunction with the conduct of business enterprises. 
Redd v. Cotton Hil ls ,  136 N.C. 342, 48 S.E. 761 ; UuljJy v. Meadows, 131 
N.C. 31, 42 S.E. 460. I t  was said by the Court in Dorsey v. Allen, 85 
N.C. 358, "When the anticipated injury is contingent and possible only, 
or the public benefit preponderates over a private inconvenience, the 
Court will refrain from interfering." 

I n  Durhctm 71. Cotton illills, 141 N.C. 615, 5 4  S.E. 453, the Court used 
this language: "When the interposition by injunction is sought to re- 
strain that which it is apprehended will create a nuisance, the proof must 
show that the apprehension of material and irrepxable injury is well 
grounded upon a state of facts from which it appears that the danger is 
real and immediate." The mere apprehension of a nuisance is insufficient 
to warrant equitable relief, and in order to restrain future acts with 
respect to the use of a proposed building, it is neces:>ary to set forth facts 
which show with reasonable certainty that such result would likely 
follow.. Greenuille v. Higlzway Corn., 196 N.C. 226, 145 S.E. 31. 

Where the evidence of a threatened nuisance goes beyond conjecture 
and is established by satisfactory proof, or by the verdict of a jury as 
was done in Burrier 1;. Troutman, 231 X.C. 47, 55 S.E. 2d 023, a court of 
equity will afford relief. 

The allegations of the complaint are insufficient to show a public 
nuisance injuriously affecting the rights of all the people of the comnlu- 
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nity, "something inherently injurious to the public health, safety or 
morals." Clinton v .  Ross, 226 N.C. 682, 40 S.E. 2d 593. Bu t  i t  is alleged 
that  the proposed use and operation of defendant's mill will create a 
private nuisance violative of the rights of these plaintiffs, causing annoy- 
ance from loud noises and the discharge of unwholesonle dust affecting 
the health and the comfort and enjoyment of their homes. d nuisance 
was defined in  Balt imore d Potomac Railroad Co. v. F i f t h  Bapt is t  
Church,  108 U.S. 317, as follows : "That is a nuisance, which annoys and 
disturbs one in the possession of his property, rendering its ordinary use 
or occupation physically uncomfortable to him. For  such annoyance and 
discomfort the courts of law will afford redress by giving damages against 
the wrong-doer, and when the cause of the annoyance and discomfort are 
( i s )  continuous, courts of equity will interfere and restrain the nuisance." 
Barrier v. T r o z ~ t m a n ,  supra. 

*The general rule established in this jurisdiction is that  whcn the owner 
of property is about to engage in a business enterprise which may or may 
not become a nuisance according to the manner in  which it may be con- 
ducted, courts usually will not interfere in advance to restrain such an  
undertaking, especially when the apprehended injury is '(doubtful, or 
contingent or eventual." This is t rue when the business may be of some 
benefit to the community and the injury threatened relates to the comfort 
and convenience of complainants rather than such as imports immediate 
and serious injury to health or property rights. I n  the absence of show- 
ing of serious threat of this nature i t  would seem that  adequate redress 
might in most instances be obtained by an  action a t  law.dCiherry c. mil- 
l iams,  147 X.C. 452, 61  S.E. 267; Brrger 11. S m i t h ,  160 S.C.  205, 75 S.E. 
1098; Il'ebb 7%. Chenzical Co., 170 N.C. 662, 87 S.E. 633; Hol ton  v. Oil 
Po., 201 N.C. 744, 161 S.E. 391. "It is a general rule that  where the 
thing complained of is not a nuisance per se, but may or may not become 
PO, according to the circumstances, and the injury apprehended is eventual 
or contingent, equity will not interfere." I Ianes 2,. Carolina Cadillac Co., 
176 R.C. 350, 97 S.E. 162. To justify interference with defendant's right 
of property it must be made to appear that  the proposed mill either per se 
or neceqsarily in the manner of its operation will become a nuisance. 
7 .LL.R. 763 (note). 

I n  support of this suit for an injunction against the erection of the 
proposed mill, the plaintiffs call attention to the ordinance adopted by 
the town of Elm City shortly before this w i t  was instituted, but this will 
not arai l  the plaintiffs. The ordinance as enacted cannot be upheld either 
as a zoning regulation under the statute, G.S. 160-172, p t  seq., or as an  
exerciqe of the police power of the town. Shuford  v .  Waynesvi l le ,  214 
N.C. 135, 198 S.E. 585. The ordinance purports to prohibit the erection 
of a gin or mill in the town without the consent of neighboring property 
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owners. Where the effectiveness of an ordinance determining the use of 
property for a lawful purpose is conditioned upon the assent or permis- 
sion of private persons, such as the owners of adjacent property, i t  must 
be held invalid, as it involves the delegation of legislative power to private 
individuals. S. 1). Bass, 171 N.C. 780, 57 S.E. 972, R e  Perrin, 305 Pa. 
42; 37 A.J. 783 ; 119 A.L.R. 1462 ; 79 A.L.R. 912. 

The refusal of a court of equity to en-join a legitimate business on alle- 
gations of injury apprehended from the future conduct of the business, 
however, does not leave the plaintiffs without remedy in case the appre- 
hended injury should eventuate, and their rights be injuriously affected 
by what proves to be a nuisance in the use of the building. I n  Puke v. 
Morris, 230 N.C. 424, 53 S.E. 2d 300, it was held, under the circumstances 
there appearing, that a fish factory was not a nuisance per se. There 
was a verdict in that case for the defendant. Chief Justice Stacy, speak- 
ing for the Court, said : "Of course, the verdict here which negatives any 
past nuisance settles no more than the present controversy. I t  affords 
the defendant no license to operate its plant in the future so as to create 
a nuisance. The defendant is at  all times subject to the law of the land." 
Webb 1). Chemical Co., supra. 

The defendant's exception to the judgment below continuing the tempo- 
rary restraining order to the hearing was supplemented in this Court by 
a demurrer ore tenus on the ground that the complaint does not state facts 
sufficient to constitute a cause of action. 

I t  is apparent that plaintiffs' suit to enjoin the erection and operation 
of the proposed feed mill was based on two grounds. First, it was alleged 
the town ordinance prohibiting the erection of a "mill" without the con- 
sent of adjacent property owners entitled the plaintiffs to injunctire 
relief, but we have seen that this position cannot be sustained. The 
second ground relied on for maintenancca of the suit is the allegation that 
if the building is erected and the feed mill installed therein i t  is appre- 
hended a nuisance will be created by noise and dust to the inconrenience 
and discomfort of plaintiffs in their homes, constituting a threat to good 
health. While the maintenance of structures and operations presently 
producing these annoyances might afford sufficient grounds upon which 
to base an action, the allegations of the complaint relate only to antici- 
pated injuries which at  this time are merely conjec1,ural and contingent. 
The complaint does not allege any inconvenience has been occasioned, nor 
does it set out facts showing substantial grounds for anticipating imme- 
diate danger to health or comfort of the plaintiffs, 01% that a nuisance will 
be created. 

The demurrer is sustained, with leave to the plaintiffs to amend, if so 
advised; otherwise the complaint to stand dismissed. 
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This disposition of the present appeal would not estop the plaintiffs 
from taking further or renewed action in the event the mill should be 
operated in  such manner as to create a nuisance injurious to the rights 
of the plaintiffs. 

The order continuing the restraining order is stricken out and the cause 
is  remanded for proceedings not inconsistent with this opinion. 

E r ro r  and remanded. 

STATE v. RODNEY C. KIRIRET. 

(Filed 13 October, 1962.) 
1. Criminal Law § 50d- 

The trial court may propound competent questions to a witness in order 
to clarify what the witness has said or intended to say or to develop some 
relevant fact overlooked, but in doing so he must exercise extreme care 
that he does not express an opinion on the facts either by manner or word, 
and where the interrogation of a witness by the court amounts to cross- 
examination which impeaches the witness or depreciates his testimony 
before the jury, it must be held for prejudicial error. G.S. 1-180. 

2. Criminal Law 5 78c- 

I t  is not required that a defendant take exception a t  the time to interro- 
gation of a witness by the court which amounts to cross-examination im- 
peaching the credibility of the witness. 

APPEAI. by defendant from Phillips, J., and a jury, February Mixed 
Term, 1952, of YADIIIX. 

Criminal prosecution tried upon a bill of indictment charging the 
defendant with unlawful possession and transportation of nontax-paid 
liquor. 

The evidence of the State discloses that  a highway patrolman gave 
chase to a motor vehicle on a highway in Yadkin County. As the vehicle 
was stopped, the operator jumped out, fled through a field, and made his 
get-away. The vehicle was found to contain 132 gallons of nontax-paid 
liquor. The patrolman a t  the time did not know the operator of the 
vehicle, but was able to describe him in such detail that  other officers who 
knew the defendant later picked him u p  and brought him into the presence 
of the patrolman, who immediately identified the defendant as being the 
operator of the liquor-laden rehicle, and the patrolman so testified a t  
the trial. 

The defendant, electing to remain off the witness stand, set up  the 
defense of alibi through the testimony of witnesses who testified in effect 
that  the defendant was at another place in  another county a t  the time of 
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the chase, fixed by the testimony of the patrolman as being between 10 :00 
and 10 :30 o'clock Sunday morning, 21 October, 1951. 

Defense witness Glenn Key testified on direct examination that on the 
Sunday morning in question he drove from his home in Asheboro over to 
the defendant's home in Siler City and '(got him up" around 8 :30 o'clock, 
and that he and the defendant stayed together from then until 1 :00 o'clock 
that day, and that they did not leave Chatham County. This witness, in 
concluding his direct examination, said he fixed the Sunday in question 
as being the day of the stock car races in North Wilkesboro. 

The presiding judge then conducted an examination of the witness, in 
part as follows : ('Q. Did you go to North Wilkesboro? A. No. Q. How 
do you know there was a race over there? A. I t  was scheduled. Q. I 
am just asking what you know ?" 

Then, after cross-examination by the solicitor, the presiding judge con- 
ducted a further examination of the witness, in part as follows: "Q. 
When did you hear or learn that the defendant wa:; charged with this 
offense? A. Well, it was sometime after. Q. Well, I know, but when? 
A. I don't know the exact date. Q. About how long afterwards? A. 
Well, I would say approximately two weeks or ten days or something. 
Q. That was the first time it was called to your atten tion he was charged 
with hauling a load of liquor on the 21st day of October, about ten days 
or two weeks later? A. Yes, sir. Q. When did you next see him after you 
heard of this charge? A. Off and on all the time. Q. When did you next 
see him after you heard about it ? A. Don't know exactly. Q. About how 
long afterwards? A. I would say a week, I usually see him maybe once a 
week or something like that. Q. You live in Asheborc~? A. That is right. 
Q. Where does he live? A. Siler City. Q. That is how many miles? A. 
20 Miles. Q. you went down there to sell him this black Ford that you 
had? A. That is right, or see if he knew anybody that wanted one. Q. 
Why did you stay from eight in the morning until one in the afternoon? 
A. Just sitting there talking with him. Q. That is-all the business you 
had with him? A. Yes, Sir." 

Defense James D. Payne testified he worked at a filling station 
in Siler City and that the defendant and witness Keg went to the station 
Sunday morning, 21 October, 1951, between 10 :00 and 12 :00 o'clock and 
bought soft drinks. During cross-examination by the solicitor, the court 
interposed this examination: "Q. Your filling station stays open on Sun- 
day morning? ,4. Open 24 hours a day, seven days a week. Q. Never 
closes? A. No sir. Q. Know whose black '40 Ford they were riding i n ?  
A. Not at  the time, no sir." 

The jury returned a verdict of guilty as charged on both counts in the 
bill of indictment. From the judgment pronounced, imposing penal 
servitude of eight months, the defendant appealed, assigning errors. 
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Attorney-General McMullan and Samuel Behrends, Member of Staff, 
for the State. 

W .  H.  McElwee and Donald L. Paschal for defendant, appellant. 

JOHNSON, J. The defendant assigns as error the way and manner in 
which the trial judge interrogated his witnesses. He contends that the 
judge extended and elaborated on the solicitor's cross-examination of the 
witnesses in a manner calculated to discredit and impeach them and cast 
doubt upon their testimony before the jury. 

The rule is firmly fixed with us that "no judge at  any time during the 
trial of a cause is permitted to cast doubt upon the testimony of a witness 
or to impeach his credibility." 8. v. Simpson, 233 N.C. 438, 441, 64 S.E. 
2d 568; G.S. 1-180, as rewritten, Chapter 107, Session Laws of 1949 ; S.  v. 
Canfrell, 230 N.C. 46, 51 S.E. 2d 887; S. v. Owenby, 226 N.C. 521, 39 
S.E. 2d 378 ; S. v. Woolard, 227 N.C. 645, 44 S.E. 2d 29 ; S. v. Auston, 
223 N.C. 203, 25 S.E. 2d 613. 

And under application of this salutary rule, it is well settled that it is 
improper for a trial judge to ask questions which are reasonably calcu- 
lated to impeach or discredit a witness. Cross-examination for the pur- 
pose of impeachment is the prerogative of counsel, including the district 
solicitor in a case like this one, but it is never the privilege of the trial 
judge. S .  zl. Bean, 211 N.C. 59, 188 S.E. 610; S. v. Cantrell, supra; 
S. 2.'. Perry, 231 N.C. 467, 57 S.E. 2d 774; S. v. Winckler, 210 N.C. 556, 
187 S.E. 792. 

I t  is true that frequently in the course of a trial the presiding judge, 
in order to make for better understanding or clarification of what a 
witness has said or intended to say, or to develop some relevant fact over- 
looked, is entirely justified in propounding competent questions to a 
witness, but in doing so "care should be exercised to prevent by manner 
or word what may be understood by the jury as the indirect expression 
of an opinion on the facts." S. v. Harvey, 214 K.C. 9, 11, 197 S.E. 620; 
S. 2'. Perry, supra. 

I n  the present case, no doubt Judge Phillips in examining the witnesses 
intended only to clarify the issue by developing relevant facts and cir- 
cumstances which he felt had been overlooked by counsel. However, in 
doing this it appears that the thread of his interrogation developed into 
cross-examination in manner and form calculated to impeach the witness 
and depreciate his testimony before the jury. 

I t  may be conceded that not every ill-advised or inadvertent comment 
or question of a presiding judge tending to impeach a witness is of suffi- 
cient harmful effect to constitute prejudicial error. Nevertheless, a study 
of the record in the present case leaves the impression that the over-all 
effect of the court's participation in the examination of the witnesses 
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offered by the defendant weighed too heavily against him and amounts to 
prejudicial error entitling him to a new trial, and i t  I S  so ordered. 

The  fact that  no exception was noted by the defendant a t  the time the 
judge interrogated these witnesses is immaterial under authoritative 
decisions of this Court. S. u. Perry, supra;  S. v. Bryant, 189 N.C. 112, 
126 S.E. 107. 

New trial. 

STATE v. HUBERT DEVONE DL4UGHTRT. 

(Filed 15 October, 1952.) 
1. Automobiles § 32 % - 

A warrant charging that defendant did violate ' Ordinance No. .........., 
Section ..........," of a named town by operating a vehicle upon the public 
highways with improper muffler contrary to said ordinance, "against the 
statute in such case made and provided, and against the peace and dignity 
of the said Town and State," is held sufficient to charge violation of G.S. 
20-128 ( a ) ,  made a misdemeanor by G.S. 20-1'76 ( a ) ,  the references to the 
municipality and the ordinance being treated as surplusage. The use of 
''and/orW in legal proceedings disapproved. 

2. Automobiles § 2 9 b  
A warrant charging that defendant ~iolated "Ordinance No. .........., Sec- 

tion ..........," of a named town "by operating a motor vehicle upon the public 
highways of N. C. a t  a greater rate of speed than allowed by law, to wit: 
80 miles per hour, contrary to the said ordinances, ragainst the statute in 
such case made and provided, and against the peace and dignity of the 
said Town and State," is held sufficient to charge a violation of G.S.  20-141, 
made a misdemeanor by G.S.  20-180, the reference to the municipality and 
the ordinances being treated as surplusage. 

3. Indictment and Warrant 3 9-- 
Where a warrant is sumcient to charge a violation of statute, the fact 

that i t  ineffectively refers also to a municipal ordinance will not render 
the warrant void, but the reference to the municipality and the ordinance 
will be treated as surplusage. 

4. Indictment and Warrant § 11 M- 
A plea of guilty waives any defect in :1 warrant charging a misdemeanor. 

G.S. 15-140. 

5. Criminal Law 9 8 l c  (4) - 
Where sentences on separate indictments are to run concurrently, any 

error relating to the lesser sentence alone cannot be prejudicial. 

APPEAI. by defendant from Burney, J., a t  March Term, 1952, of PITT. 
Criminal prosecutions upon two warrants issued out of Recorder's 

Court of Syden and P i t t  County, North Carolina, on 20 August, 1951, 
one upon affidavit charging that  "in the town of Ayden, on or about 
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16 day of August, 1951, Hubert  Devone Daughtry did unlawfully and 
willfully riolate an  ordinance of the town of Ayden, or ( a  State Law) 
to wit : Ordinance No. . . .  . . . .  , Section . . . .  , by operating a vehicle upon 
the public highways of N.  C. with improper muffler, the said motor vehicle 
not being equipped with a muffler in good working order and in  constant 
operation to prevent excessive or unusual noise, annoying smoke, and/or 
smoke screens, contrary to the said ordinances, against the statute in such 
cases made and provided, and against the peace and dignity of the said 
Town and State." And the other upon affidavit charging that  a t  and in 
said county and town, and on same date, 16  August, 1951, "Hubert D. 
Daughtry did unlawfully and willfully violate an ordinance of the Town 
of hyden, or ( a  State Law) to wi t :  Ordinance No. . . . .  . . .  , Section . . . .  , 
by operating a motor vehicle upon the public highways of N .  C. a t  a 
greater rate of speed than allowed by law, to wi t :  SO miles per hour, 
contrary to the said ordinances, against the statute in such case made and 
provided, and against the peace and dignity of the said Town and State." 

The record shows that  the warrant  so issued as first above stated was 
entered upon the Criminal Tr ia l  Docket of the said Recorder's Court as 
No. 8155, and the warrant  so issued as second above stated was entered 
thereon as No. 8154. 

The record also shows (1)  as to each case "Judgment. Ask for jury 
trial. A. W. Sawyer, Clerk," and (2 )  in each case defendant gave bond 
for his personal appearance before Superior Court Judge of P i t t  County, 
K. C.. a t  the next term of said court to answer the charge in the war- 
rant,-and not to depart said court without leave. 

The record further shows that a t  March Mixed Term, 1952, of Superior 
Court of P i t t  County, the presiding judge rendered judgment in case 
State 1%. Hubert  D e ~ o n e  Daughtry-4322-4320, as follows : "This cause 
coming on to be heard and being heard before the undersigned (Judge 
Presiding), and the defendant being charged in a warrant  with operating 
a motor vehicle upon the highways a t  a speed of eighty miles an  hour, 
and the defendant having entered a plea of 'guilty as charged,' and in 
case number 4320 the defendant being charged in a warrant  with oper- 
ating a motor vehicle upon the highways with improper muffler, and the 
jury after hearing all the evidence, argument of counsel and charge of the 
court having said for their verdict that  the defendant is guilty as charged 
in said warrant. Thereupon the Solicitor for the State prayed judgment, 
I t  is considered, ordered and adjudged in case No. 4322 that  the defend- 
ant  be confined in the common jail of P i t t  County, assigned to work the 
public highways for a term of six months. 

"It is further considered, ordered and adjudged in Case No. 4320, upon 
the charge of operating an automobile upon the public highways with 
improper muffler, that  defendant be confined in the common jail of P i t t  
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County for a term of thirty days, assigned to work the public highways 
under the direction and supervision of the State Highway & Public Works 
Commission. This sentence to run concurrently with the above sentence 
of six months in case Number 4322." 

And the record also shows that "to the foregoing judgment defendant 
excepts and gives notice of appeal to Supreme Court." 

Attorney-Geneva1 McMt i l lnn  and  Assis tant  At torney-General  L a k e  for 
t h e  S ta te .  

Jones ,  Reed  & Griffin for de fendan t ,  appel lant .  

WINBORNE, J. While defendant makes these assignments of error : 
"(1) That the court erred in entering judgment rls it appears in the 
record for that no criminal charge cognizable by the court and vesting it 
with authority to proceed to judgment was before the court," and (2)  
"that the court does not specify with certainty the alleged charge upon 
which it attempted to proceed to judgment," i t  is statl?d in brief of defend- 
ant, as appellant, filed in this Court that the only questions involved on 
this appeal are as to whether or not a warrant stating the charge as above 
set forth in the affidavits on which the res~ective warrants are issued is 
sufficient to charge (1 )  the crime of operating a motor vehicle with im- 
proper muffler, and (2)  a crime of speeding eighty miles an hour. 

I n  the light of pertinent statutes, and decisions of this Court, we hold 
that the warrants are sufficient to withstand the challenge. 

I t  is patent that the affidavit is written on a form for use in charging 
violation of both town ordinances and State law, as the case might be. 

And this Court in dealing with a similar warrant in the case of S. v. 
Peters ,  107 N.C. 876, 12  S.E. 74, had this to say: "It is urged here that 
the warrant in the case against Amos Phillips was entitled 'State and 
City of Greensboro v. Amos Phillips,' and that it charged that the offense 
was against the ordinance of the city of Greensboro, whereas the illegal 
sale of spirituous liquor is an offense only cognizabl~. by State authority. 
No objection was taken below to the introduction of the warrant, nor was 
there any prayer for instruction that there was a variance between the 
allegation and proof . . . it is sufficient to say that the warrant in proper 
terms charges a sale of spirituous liquor without license and as an offense 
against the State. The additional averments in the warrant that it was 
a violation of a town ordinance also was mere surplusage, as were the 
words 'and city of Greensboro' in entitling the warrant," citing S. v. 
Coll ins ,  85 N.C. 511, and S. r .  B r o w n ,  79 X.C. 642. 

Applying this principle to each of the warrants here under considera- 
tion and striking from each words pertaining to tomn ordinances, and to 
the town, there remain two distinct criminal offenses under the State laws 
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pertaining to operation of motor vehicles : First  : I t  is declared in G.S. 
20-18 ( a )  that  "110 person shall drive a motor rehicle on a highway unless 
such motor vehicle is equipped with a muffler in good working order and 
in constant operation to prevent excessive or unusual noise, annoying 
smoke and smoke screens"; and in  G.S. 20-176 ( a ) ,  in pertinent part, that 
"it shall be unlawful and constitute a misdemeanor for any person to 
violate any of the provisions of this Article, unless such violation is by 
this Article or other law of this State declared to be a felony." 

I t  is here noted that  the statute reads "annoying smoke and smoke 
screens," and not "annoying smoke 'and/or' smoke screens." And this 
Court has said that the use of the term "and/orw in a warrant  "adds 
nothing to its clarity," S. v. Ingle, 214 K.C. 276, 199 S.E. 10. See a150 
Gibson v. Ins. Co., 232 N.C. 712, 62 S.E. 2d 320, and cases there cited, 
and 8. a. McLumD, n n f e ,  287. 

Secondly: I n  respect to speed restrictions, it  is declared in G.S. 20-141 
(b )  (1 )  (2 )  and (4)  ( j )  that  i t  shall be unlawful to operate passenger 
cars in excess of twenty miles per hour in any business district, thirty-five 
miles per hour in any residential district and fifty-five miles per hour in 
places other than business and residential district, and that  any person 
violating any of the provisions of this Section shall be guilty of a misde- 
meanor and shall be punished as provided in  G.S. 20-180. (Note amend- 
ments to G.S. 20-180; 1947 Session Laws Chap. 1067, Sec. 19, and 1951 
Session Laws Chap. 182, Sec. 2.) 

See also S. 2'. Sumner, 232 N.C. 386, 61 S.E. 2d 84, where the offense 
charged was operating a motor vehicle upon a public highway in  the 
State a t  a speed of 90 miles per hour. It is there stated i n  opinion by 
Barnhill,  J., that  while the criminal charge contained in the warrant 
might have been more precisely stated, "it is sufficiently intelligible and 
explicit to (1 )  inform the defendant of t11~ charge he must answer, ( 2 )  
enable him to prepare his defense, and ( 3 )  sustain the judgment. This 
is all that  is required." 

Applying the rule there stated to case in hand, manifestly defendant 
knew with what offenses he was charged. Fo r  he pleaded "not guilty" to 
the one, and "guilty" to the other. llnd it is presumed that  by the plea 
of guilty, entered through counsel, i n  Xo. 4322, defendant waived any 
irregularity in matter of procedure. G.S. 15-140. And since the sentence 
in No. 4320 is to run concurrently with the sentence in No. 4322, preju- 
dicial error is not made to appear in respect thereto. 

N o  error. 
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STATE Y. JOHN WILLIAM TRIE'P. 

(Filed 16 October, 1952.) 
1. Automobiles § 30d- 

A warrant charging that defendant did unlawfully and willfully violate 
"Ordinance No. ........... Brticle .........., Section ..........," of a municipality by 
driving "a motor vehicle on the public highways . . . while under the in- 
fluence of intoxicating liquor, contrary to the said ordinance, against the 
statute in such case made and provided, and againsl; the peace and dignity 
of the said Town and State," i s  lield sufficient to (charge defendant with 
operating a motor vehicle on the public highways of the State while under 
the influence of intoxicating liquors, the reference in the warrant to the 
ordinance and the mimicipality being treated as surplusage. 

2. Indictment and Warrant § 11 % - 
A plea of i ~ o l o  contcndc~x waives any irregularity in a warrant for a 

misdemeanor. G.S. 16-140. 

APPEAL by defendant from R u m e y ,  J., at  June  Term, 1952, of GREENE. 
Criminal prosecution upon a warrant  issued 27 April, 1952, by the 

Mayor of the town of Snow Hill, Nor th  Carolina, upon an  affidavit charg- 
ing  "that a t  and in said county and in the Town of Snow Hill,  on or about 
the 27th day of April, 1952, Johnnie William Tr ipp did unlawfully and 
wilfully violate an  ordinance of the Town of Snow Hill,  to wi t :  Ordi- 
nance No. , Article , Sectiom , by:  Careless and reckless 
operating a motor vehicle on the public highways antl in the town of Snow 
Hi l l  while under the influence of intoxicating liquor:, contrary to the said 
ordinance, against the statute in such case made and prorided, and against 
the peace and dignity of the said Town and State." 

The record shows that Johnnie William Tr ipp w a c  arrested and brought 
before the Mayor,-and that  the Mayor entered this judgment: "After 
hearing the evidence in thiq case, i t  is adjudged that  the defendant . . . 
Defendant waives hearing . . . bound to County Court for trial May 
13, 52." 

Then the record of Superior Court shows: "Plea, No. 878-State v. 
John  William Tripp-Driving Drunk--Reckless Driving. Upon the 
calling of this case the defendant, through counsel, tenders a plea of nolo 
contendere." 

And the record shows that  judgment was enteretl that  "defendant be 
confined in the common jail of Greene County and assigned to  work the 
roads under the supervision of the State H i g h w a , ~  and Public Works 
C'ommission for one year and surrender his license and the Clerk shall 
endorse thereon that  this is the third conviction of operating a motor 
vehicle under the influence of intoxirating liquor antl forward said license 
to the Director of Highway and Public Safety, Raleigh, X. C., with the 
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court's recommendation that defendant's license be revoked as by law 
provided." 

Defendant objected and excepted to the above judgment, and appeals to 
Supreme Court and assigns error. 

Attorney-General M c N d l a n  and Assistant Attorne?j-General Lake for 
the State. 

Jones, Reed & Griffin for defendant ,  appellant. 

WINRORNE, J. While the assignment of error of defendant is "that the 
court below erred in entering judgment as i t  appears in the record, there 
being no charge before the court vesting it with authority to proceed to 
judgment," i t  is stated in brief of defendant, appellant, filed in this Court, 
that the only question involved on the appeal is as to whether or not the 
wording of the affidavit on which the warrant issued is sufficient to charge 
a crime. A kindred question is treated in the case of 8. v. Daughtry,  
a n f e ,  316, opinion in which is handed down cotemporaneously herewith. 
The principle applied there is applicable here. 

Here as there the affidavit, stripped of surplusage, charges a criminal 
offense under the State law. Here it is operating a motor vehicle on the 
public highways of the State while under the influence of intoxicating 
liquors. See S .  v. Blankenship,  229 N.C. 589, 50 S.E. 2d 724, where the 
subject has been recently reviewed. ,4nd it is presumed that by the plea 
of nolo contendere, entered through his counsel, defendant waived any 
irregularity in matter of procedure. G.S. 15-140. 

Hence, on the authority of S. 7.. Dnughtry ,  anfe, 316, the judgment 
from which appeal is taken is 

Affirmed. 

VANCE S. HARRINGTON & COMPANY, A CORPORATION, IN BEHALF OF ITSELF 
AND ANY OTHER PERSON, FIRM OR CORPORATION OWNING PROPERTY WITHIN 
THE AREA OF THE HAVELOCK ZONING COMMISSION WHO CARE TO 

MAKE THEMSELVES PARTIES HERETO; (CRAVEN COUNTY AND THE 
BOARD O F  COMMISSIONERS O F  CRAVEN COUNTY, INTERVENERS), V. 

.JOSEPH N. RENNER AND WILLODEAN RENNER. 

(Filed 23 October, 1952.) 

1. Constitutional Law 8 m a -  
The owner of property has the right to make any lawful use of it he 

sees fit subject only to those limitations duly imposed by law. 
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2. Counties 8 l- 
A county is not a municipal corporation in a strict. legal sense but is a n  

instrumentality of the State by means of which the State performs govern- 
mental functions within its territorial limits. 

3. Constitutional Law 8 8c: Municipal Corporations § :37- 
The General Assembly may not delegate to a zoning commission the 

power to promulgate zoning regulations within a rural section of a county, 
since such commission is not a municipal corporation and therefore cannot 
be delegated the authority to exercise a portion of the State's police power. 
Chap. 455, Session Laws 1949; Chap. 757, Session Laws 1951; G.S. 160-172. 
This result is not affected by the fact that  the zoning commission's regula- 
tions are  submitted to and approved by the board of county commissioners. 
since the regulations a re  nevertheless cmacted by th,: conimission ant1 not 
the county. 

4. Public Officers 8 1- 
Where a n  office created by the General Assembly imposes duties inro11-- 

ing decisions a s  to property from which a n  appeal would lie, the otfice is 
a public office notwithstanding the absence of substantial compensation. 
and notwithstanding a legislative declaration that the incumbents should 
be considered a s  holding offices as  commissioners for a special purpose. 

5. Public Officers 8 4b- 
A statute set up a zoning commission and provided that four of its com- 

missioners should be appointed by the board of c~ommissioners of the 
county, and that  one of its number should be appointed by the cornmandiug 
officer of a nearby a i r  base. The commanding officer appointed a naval 
officer to the commission. Held: A naval officer holds office under the 
United States Government and therefore under the provision of Art. S I V ,  
see. 7, of the State Constitution, he could not hold the office of zoning 
commissioner under the statute, and mas  neither a de facto nor n d e  jure 
commissioner. 

6. Pleadings § 20- 

The filing of answer does not waive the right to demur on the ground 
that  the complaint fails to state a cause of action. 

7. Injunctions 5 8- 

In  an action for permanent injunction, demurrer should be sustained aud 
the action dismissed upon the hearing of the order to show cause when 
the complaint fails to state facts constituting n cause of action. 

APPEAL by defendants f rom H u m e y ,  J , 97 J u n e ,  1!)52. F r o m  CKAVES. 
Reversed. 

T h i s  was a sui t  to  enjoin defendants  f r o m  erecting a building to be 
used f o r  commercial purposes i n  a n  area zoned f o r  13esidences under  the  
act  creat ing the  Cher ry  P o i n t  Mar ine  ('orps Ai r  S ta t ion  Zoning Com- 
mission. 

T h e  complaint  of H a r r i n g t o n  & Cornpanp, i n  which the  Board  of 
Commissioners of Craven County joined as  additiclnal p a r t y  plaintiff, 
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alleged in  substance that  by virtue of Chapter 455, Session Laws 1949, 
the Cherry Point  Marine Corps -4ir Station Zoning Commission was 
created with the same powers given the legislative bodies and zoning com- 
missions of cities and towns by -4rticle 14 of Chapter 160 of the General 
Statutes ; that  pursuant to the provisions of that act, zoning commission- 
ers appointed in accordance with the act proceeded to divide into districts 
and zones portions of the rural area described in the act, and prepared a 
map showing the areas zoned and adopted and promulgated rules and 
regulations dividing and classifying the area into districts and prescrib- 
ing the height, character and type of buildings permitted to be erected 
and used in the respective districts; that  the report of the Zoning Commis- 
sion was approved and adopted by the Board of Commissioners of Craven 
County. 

Plaintiffs further alleged that the .ict of 1949 contemplated the inclu- 
sion of portions of Carteret County in the area described, but that the 
supplemental Act, Chapter 757, Session Laws 1951, eliminated the area 
in Carteret County and changed the name to Havelock Zoning Commis- 
sion to be composed of five persons, four appointed by the Board of Com- 
missioners of Craven County, and one named by the Commanding Officer 
of Cherry Point  Marine Corps Air Station; that  the 1931 Act contained 
the provision that  the County Commissioners and the Zoning Commission 
should have the same powers as those given to the legislative bodies and 
zoning commissions of cities and towns by G.S. 160-172, e t  seq. 

I t  also appeared from the complaint that the Zoning Commission cre- 
ated by the 1949 Act adopted the zoning regulations for violation of 
which the suit for injunction was instituted, and that  a t  the time only 
the two members appointed by the Board of Commissioners and the Naval 
Officer, Commander Albers, appointed by the Commandant of the Cherry 
Point Air Base, were present and acting. I t  was admitted that Com- 
mander Albers was a resident of Tennessee, and a t  the time was residing 
a t  the Base within the territory ceded to the Federal Government. 

I t  was alleged that plaintiff owned numerous lots and houses in the 
area set apart  as a residence district and that defendant owning real prop- 
erty adjoining and subject to the same restriction was erecting a large 
building to be used in  commercial activities in violation of the zoning 
regulations to the damage and detriment of plaintiff's property for resi- 
dential purposes, and that  the Chairman of the Zoning Commission would 
take no action. Both of the Acts referred to were by reference incorpo- 
rated in the complaint. 

The defendants filed answers, and also demurred to both complaints 
on the ground that  the statutes upon which the complaints were based 
were void for violation of Art. 11, sec. 29, of the Constitution of North 
Carolina; that these Acts do not confer authority on plaintiffs to main- 
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tain this action; that the attempt to confer upon the Zoning Commission 
the same powers as those given incorporated cities and towns is ineffective 
and that the zoning regulations, the basis of plaintiff's action, were in- 
valid; that the plaintiffs have no right to niaintain this action, and it 
should be dismissed. 

The demurrers were overruled, and the restraining order continued to 
the hearing. The defendants excepted and appealed. 

Laurence A. S t i t h ,  W .  B. R. Guion,  and D. C .  XcC1otter, Jr., for 1-once 
S .  Harrington & Co., Tnc., plaintiff ,  appellee. 

R. A. N u n n  for interveners, appellees. 
R. E. Whi tehurs t  und George B. Riddle,  Jr., for defendants, appellan fs.  

DEVIK, C. J. Due to its proximity to the large reservation and air 
base of the United States Marine Corps at  Cherry Point, the theretofore 
sparsely inhabited rural area adjoining soon became populated by thou- 
sands of persons who were drawn there by work within the Air Base, or 
who, because of relationship to members of the armed forces there sta- 
tioned, found it convenient to reside in the vicinity, or who came to engage 
in business and trade. This created a housing situation which unless 
regulated seemed likely to produce inconvenience and discomfort. The 
Commanding Officer of the air base with the Board of Commissioners of 
Craven County undertook to provide the remedy by securing the passage 
of the Acts of 1949 and 1951 creating a Zoning Co~nmission. The pur- 
pose was laudable, but we must examine the methods employed in the 
light of the Constitution and laws of North Carolina in order to determine 
whether these measures can be upheld against the rtttack made thereon 
by the defendants. 

Every person owning property has the right to make any lawful use of 
it he sees fit, and restrictions sought to be imposed on that right must be 
carefully examined to prevent arbitrary, capricious or oppressive action 
under the guise of law. 

This case inrolres consideration of the1 zoning laws of the State. Stat- 
utes which have been passed authorizing the governing bodies of niunici- 
pal corporations to enact zoning ordinances prescribing that in certain 
areas only designated types of buildings may he ewcted and used have 
been generally upheld by the courts as an exercise of the police pourer of 
the State. K i n n e y  v .  S u t t o n ,  230 N.C. 404, 53 S.E. 4'd 306 ; I n  re -4ppeal 
of Parker,  214 N.C. 51, 197 S.E. 706; Ahoskie c. Moye,  200 N.C. 11, 156 
S.E. 130; Euclid v. Ambler  Real ty  Co., 272 U.S. 365. 

By Chapter 250, Laws of 1923, now codified as C1.S. 160-172, et seq., 
the General Assembly ('for the purpose of pronicting health, safety, 
morals or the general welfare of the comuiunitp" granted to the legislative 
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bodies of cities and towns power to regulate the use of real property in 
respect to the character and purpose of buildings to be erected therein, to 
divide the municipality into zones in accord with a comprehensive plan, 
and to provide the manner in which such regulations should be estab- 
lished and enforced. This statute authorized the appointment by the 
municipality of a Zoning Commission to recommend the boundaries of 
the various districts and to recommend appropriate regulations to be 
enforced therein. I t  is provided that the Zoning Commission should make 
preliminary report, hold hearings, and thereafter submit its final report 
to the legislative body of the city. For the further carrying out of the 
zoning ordinances the statute prescribes that the legislative body of the 
municipality may provide for the appointment of a board of adjustment 
which shall hear and decide appeals from and review orders of adminis- 
trative officials charged with enforcement of any ordinance adopted pur- 
suant to the statute, and shall hear and decide all matters referred to it 
or upon which it is required to pass under the ordinance, subject to review 
by certiorari. Appeal may be taken by any person aggriered or by the 
officers of the municipality. 

I t  will be noted that the power is conferred upon municipal corpora- 
tions to enact ordinances dividing the municipality into districts or zones 
of a planned and comprehensive nature, and to establish regulations or 
restrictions therein as to the character, style and purpose of buildings. 
This is an enlargement of the corporate powers of the municipality and 
is predicated upon proper exercise of police power for the purpose of pro- 
moting the general welfare of the community. The Act authorizing cities 
and towns to enact zoning ordinances recognizes that these measures must 
find their justification in some aspect of the police power. Kinney v. 
Sutton, 230 N.C. 404, 53 S.E. 2d 306; Lee r .  Board of Adjusfment, 226 
N.C. 107,37 S.E. 2d 128; I n  re Appeal of Parker, 214 N.C. 51, 197 S.E. 
706; mizabeth City v. A y d l ~ t t ,  201 N.C. 602, 161 S.E. 78; Harden v. 
Raleigh, 192 N.C. 395, 135 S.E. 151. As was said by Justice Ervin, 
speaking for the Court in Raleigh v. Fisher, 232 N.C. 629, 61 S.E. 2d 897 : 
(( I n  enacting and enforcing zoning regulations, a municipality acts as a 

governmental agency and exercises the police power of the State (citing 
cases). The police power is that inherent and plenary power in the State 
which enables it to gorern, and to prohibit things hurtful to the health, 
morals, safety, and welfare of society." 

I n  the case at  bar, however, power to enact zoning regulations appli- 
cable to the rural area near Cherry Point was not based upon authority 
given by statute to municipal corporations. The power given to munici- 
palities by G.S. 160-172 was to be exercised by enacting zoning ordinances, 
and implementing that power by the appointment of a zoning commis- 
sion to plan and a board of adjustment to supervise. The Act of 1949 
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creates a zoning commission and declares it shall have the same power 
given municipal corporations and provides that appeals from the zoning 
commission may be had to the Board of Commissioners of Craven County, 
and that the Board of Commissioners shall act as a 'board of adjustment. 

Conceding, without deciding, that the General Assembly has the power 
under the Constitution to empower a County Board of Commissioners to 
enact ordinances providing for zoning districts in the rural areas of the 
county, here the Act of 1949 has not done this. Apparently the cart is 
placed before the horse. I t  is the Zoning Commission according to the 
complaint which under the Act prescribed the regulations now sought to 
be enforced. I n  James v. Sutton, 229 N.C. 515, 50 S.E. 2d 300, it was 
said: "The power to zone is conferred upon the governing body of the 
municipality. That power cannot be delegated to the board of adjust- 
ment." 

While the General Assembly may delegate power to a municipal corpo- 
ration to enact zoning ordinances in the exercise of police power of the 
State, 11 A.J. 934988, it must be remembered that though counties are 
bodies politic and corporate, created by the State for certain public pur- 
poses, they are not in strict legal sense municipal corporations as are 
cities and towns, but are rather instrumentalities of the State by means 
of which the State performs governmental functions within its territo- 
rial limits. Martin v. Comrs. of Wake, 205 N.C. 354, 180 S.E. 777; 
Jsnes v. Comrs., 137 N.C. 579, 50 S.E. 291. The General Assembly has 
not delegated to the Zoning Commission in this case the power of eminent 
domain, Yarborough T .  Park Commission, 196 N.C. 284, 145 S.E. 563, 
nor does it attempt to exercise that power. 

True, in the case at  bar the zoning regulations formulated by the statu- 
tory commission were submitted to and adopted by the Board of County 
Commissioners of Craven County in November, 1950, but that Board had 
not enacted any zoning ordinances. It's only action was to appoint four 
of the five members of a zoning commission alread,g in existence. The 
Act provides that appeals from decisions of the Zoning Commission 
should be to the Board of Commissioners, and in addition to its appellate 
functions it was to serve as board of adjustment. I n  neither capacity 
was any action taken, and the next appearance of the County Board was 
to intervene in this suit in June, 1952. Here no municipal corporation 
was in existence and none was created by the Act, nor can we conclude that 
it was within the legislative intent that the Commission it created should 
possess the functions of a municipal corporation, or exercise the police 
power of the State. 

I t  also appears from the complaint that the zoning regulations, for 
violation of which this suit was institutcad, were formulated and promul- 
gated by the Zoning Commis~ion when of that fire-man body only the two 
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residents of Craven County and the naval officer appointed by the Com- 
mandant of the Air  Base were present and acting. The naval officer, 
Commander Albers, a resident of Tennessee, was residing within the area 
of the Cherry Point  Federal ,4ir Station. 

I t  is declared in the Act of 1949, and also in that  of 1951, that  members 
of the Zoning Commission should be considered as holding office as com- 
missioners for a special purpose within the meaning of Art .  XIV, sec. 7, 
of the State Constitution. But  i t  would seem that the comprehensive 
nature of the duties prescribed by the Act of 1949, which involve rela- 
tions with the public and the exercise of judgment and discretion in mat- 
ters concerning property rights, should bring the members of this Zoning 
Commission within the definition of public officers. The office was created 
by the General Assembly and the duties imposed involve decisions as to 
property from which an appeal would lie. One who holds a public office 
is a public office holder. The  absence of substantial compensation is 
immaterial. The following decisions of this Court support this view. 
Harr i s  v. Watson ,  201 N.C. 661, 161 S.E. 215; Groi-es 1 % .  Barden,  169 
N.C. 8, 84 S.E. 1042 ; Advisory Opin ion  in re Phil l ips .  226 N.C. 772, 39 
S.E. 2d 217; B r y a n  v. Patrick,  124 N.C. 651 (662), 33 S.E. 151; S. v. 
K n i g h t ,  169 N.C. 333, 85 S.E. 418; Eliason 2.. Colcmnn, 86 N.C. 235; 
Clark v. Stanley,  66 N.C. 59;  42 A.J. 880. 

Declaring i t  not a public office does not make it so, or render the incum- 
bent immune from the ordinary requirements of public office holding. 
Clark v. Stanley,  66 X.C. 59. However, failure to take an oath of office, 
while i t  might subject one exercising the duties of the office to a penalty 
(G.S. 128-5) would not deprive his acts of the validity giren those of 
de facto officers performing the duties of a de p ~ r c  office. Rr?yan v. 
Patrick,  124 N.C. 651,33 S.E. 151; C'larX v. S f o n l e y ,  66 S . C .  59;  W r e n n  
v. K u r e  Beach, 235 N.C. 292, 69 S.E. 2d 492. But  to hold membership 
in  the Zoning Commission as created by the - k t  of 1949 to be a public 
office would affect the right of Conlmander Albers, for he was a t  the time 
holding office under the United States Government, with the result that  
he would be incapable of performing the duties of a public officer under 
the State. I n  such case he is neither a de facto nor a de jure officer. 
Edwards  v. Board of Education, 235 X.C. 345, 70 S.E.  2d 170. 

The plaintiffs appellees call attention to the fact that  the defendants 
have answered, and that  an answer overrules a demurrer. Bu t  this rule 
is inapplicable when the demurrer is based on the insufficiency of the 
complaint to state a cause of action. Goldsboro v. S u p p l y  Co., 200 N.C. 
405,157 S.E. 58 ;  Rosenbacher v. X a r t i n ,  170 N.C. 236, 86 S.E. 785. 

It may also be noted that  in a suit to restrain violation of a zoning 
ordinance, both the individual alleging threatened injury to his property 
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and the municipality may be parties plaintiff. Goldsboro v. Supply Co., 
supra; G.S. 160-178. 

We conclude that  the zoning regulations formulated by the Zoning 
Commission under authority of Chap. 455, Session Laws 1949, and by 
which it is  sought to  restrict the right of the defendants to use their prop- 
erty for a lawful purpose must be held invalid, and tha t  the demurrers to 
the complaint upon which restraining order was issued should be sus- 
tained, and the restraining order dissolved. 

It is unnecessary to determine the question debated, whether the Acts 
of 1949 and 1951 referred to violate Art. 11, section 29, of the Consti- 
tution. 

Reversed. 

M. P. LIPE, SR., DOING BUSINESB AS LIPE MOTOR LINES, v. GUILFORD 
NATIONAL BANK, A COBPOBATION. 

(Filed 29 October, 1952.) 

1. Banks and Banking 5 7a- 
The relationship between a depositor and the bank is that of debtor and 

creditor, and the ownership of the money deposited passes to the bank. 

2. Assignments § 3- 
A contract for money due or to become due may 'be assigned by agree- 

ment which manifests an intention to make the assignee the present owner 
of the debt, and such agreement operates as a binding transfer of the title 
to the debt as between the assignor and the assignee regardless of notice 
to the debtor. 

3. Assignments § 6- 
Where a debt has been assigned by valid agreement, the debtor, upon 

receiving notice of the assignment, is under duty to pay the debt to the 
assignee, irrespective of who gives notice. 

4. Banks and Banking § 7a- 
Where a depositor's own evidence shows that he assigned his right to 

the entire deposit in controversy to another, he may not maintain an action 
against the bank for such deposit, since he is not the real party in interest, 
G.S. 1-57, and the bank's motion to nonsuit such action is properly allowed. 

5. Appeal and Error § 39- 
The admission of testimony over objection cannot be held prejudicial 

when substantially the same testimony is thereafrer admitted without 
objection. 

The exclusion of evidence cannot be held prejudicial on appeal when 
appellant fails to show what the rejected testimony would have been. 
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7. Evidence 5 45- 
A party may not testify that his written contract had never been "ful- 

filled," since testimony of a witness is restricted to facts within his per- 
sonal knowledge and his opinion or conclusion with respect to matters in 
issue or relevant to the issue is incompetent. 

*APPEAL by plaintiff from Sink, J., at X a y  Term, 1952, of CATAWBA. 
Civil action by depositor against bank for recovery of general deposit 

with interest. 
The complaint alleges that on 30 September, 1948, the plaintiff, M. P. 

Lipe, Sr., an individual doing business as Lipe Motor Lines, had $927.77 
on general deposit with the defendant, Guilford National Bank; that the 
defendant subsequently honored a check for a part of the deposit, reduc- 
ing it to $527.77; that on 1 October, 1950, the plaintiff learned that the 
balance of the deposit had been transferred to the credit of a third party 
by the defendant without his authorization or knowledge ; that the plain- 
tiff thereupon made demand on the defendant for the payment to him of 
the balance of the deposit; that the defendant wrongfully refused to make 
such payment to the plaintiff, who is the owner of the balance of the 
deposit; and that by reason of these matters the plaintiff is entitled to 
judgment against the defendant for $527.77 with interest from 1 October, 
1950. 

The answer denies the material averments of the complaint. I n  addi- 
tion, it sets forth that prior to 5 January, 1949, the plaintiff, an individ- 
ual trading as Lipe Motor Lines, had $854.02 on general deposit with the 
defendant; that under a written contract bearing date 30 September, 
1948, which became effective on 5 January, 1949, the plaintiff sold and 
transferred to a corporation named Lipe Motor Lines, Incorporated, vir- 
tually all his assets and business, including his general deposit with the 
defendant; that on the following day, i.e., 6 January, 1949, one J. T. 
Ennis, acting in behalf of both the plaintiff and the corporation, notified 
the defendant of such sale and transfer, and directed the defendant to 
transfer the general deposit from the credit of the plaintiff to that of 
Lipe Motor Lines, Incorporated; that the defendant forthwith complied 
with this direction; that subsequent to these events, Lipe Motor Lines, 
Incorporated, made numerous deposits in its own name with the defend- 
ant, and withdrew various sums of money from the deposits credited to 
i t ;  and that as the net result of these transactions "the defendant now has 
to the credit of Lipe Motor Lines, Inc., the sum of $128.23, representing 
the balance not withdrawn from the account originally owned by the 
plaintiff." The answer prays that plaintiff recover nothing by his action. 

The only testimony at the trial was that given by the plaintiff in person. 
He stated in substance on direct examination that on 30 September, 1948, 
he had a general deposit of $927.77 with the defendant bank; that a sub- 
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sequent withdrawal made by him before 1 January, 1949, reduced the 
deposit to $527.77; that he discovered sometime in the summer of 1950 
that this deposit had been transferred to the credit of Lipe Motor Lines, 
Incorporated, by the defendant bank; that he thereupon made demand on 
the defendant bank for the $527.77; and that the defendant bank refused 
to pay it to him. 

The plaintiff admitted on cross-examination that while he "was oper- 
ating Lipe Motor Lines as an individual," to wit, on 30 September, 1948, 
he sold and transferred virtually all of his assets and business, including 
his general deposit with the defendant bank, to a corporation named Lipe 
Motor Lines, Incorporated, under a written contract, which was com- 
plete on its face and was to become effective when i t  received the approval 
of the North Carolina Utilities Commission; that the w-itten contract 
was approved by the North Carolina Utilities Commission on 5 January, 
1949; and that thereafter the business theretofore conducted by the plain- 
tiff as an individual under the trade name of Lipe Motor Lines was car- 
ried on by its purchaser, Lipe Motor Lines, Incorporated. 

The plaintiff volunteered the additional testimony that although his 
sale and transfer of his general deposit with the defendant bank to Lipe 
Motor Lines, Incorporated, as shown by the written contract was absolute 
in character, there was some contemporaneous oral stipulation between 
him and Lipe Motor Lines, Incorporated, relating to the deposit, which 
was "supposed to have been done afterwards" and which was "supposed 
to . . . (have been) . . . written into the contract." The trial judge 
virtually struck this evidence from the case without objection on the part 
of the   la in tiff by instructing the d la in tiff to "testify to facts and not 
suppositions." 

When the plaintiff had introduced his evidence and rested his case, the 
defendant moved to dismiss the action upon a compulsory nonsuit, and 
the trial judge allowed the motion and entered jndgment accordingly. 
The plaintiff appealed, assigning errors. 

Joe P. W h i t e n e r  for p la in t i f f ,  nppellnnt.  
Hoyke d I I o y l e  for de fendnn t ,  nppellee. 

ERVIN, J. The plaintiff makes these assertion:, by his assignments 
of error : 

1. That the court erred in diemissing the action upon a compulsory 
nonsuit. 

2. That the court erred in rulings respecting evidential matters. 
We will consider the assignments of error in the order stated above. 
When a person deposits his money in a bank without any agreement to 

the contrary, the ownership of the money passes from him to the bank, 
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and the bank becomes his debtor for the amount of the money deposited. 
Bank v. Weaver, 213 N.C. 767, 197 S.E. 551; Williams v. Hood, 204 
N.C. 140,167 S.E. 574; Bank v. Bank,  197 N.C. 526,150 S.E. 34; Woody 
v. Bank,  194 N.C. 549,140 S.E. 150, 58 A.L.R. 725; Wall v. Howard, 194 
N.C. 310, 139 S.E. 449; Trus t  Co. v. Spencer, 193 N.C. 745, 138 S.E. 
124; Corporation Commission v. Trust  Co., 193 N.C. 696, 138 S.E. 22; 
Trust  Co. v. Rose, 192 N.C. 673, 135 S.E. 795; Graham v. Warehouse, 
189 N.C. 533, 127 S.E. 540; Reid v. Bank,  159 N.C. 99, 74 S.E. 746; 
Hawes v. Blackwell, 107 N.C. 196,12 S.E. 245; Boyden v. T h e  President 
and Directors of the Bank of C'ape Fear, 65 N.C. 13. The debt thus 
created is subject to the rule that ordinary business contracts for money 
due or to become due are assignable. W i k e  v. Guaranty Co., 229 N.C. 
370,49 S.E. 2d 740; Bank w. Jackson, 214 N.C. 582,200 S.E. 444; Ferti- 
lizer Works v. Newbern, 210 N.C. 9,185 S.E. 471 ; Trust  C'o. v. Williams, 
201 N.C. 464, 160 S.E. 484; Bank v. School Committee, 121 N.C. 107, 
28 S.E. 134; Motz v. Stowe, 83 N.C. 434; 9 C.J.S., Banks and Banking, 
section 288. A valid assignment may be made by any contract between 
the assignor and the assignee which manifests an intention to make the 
assignee the present owner of the debt. Hall v. Jo.nes, 151 N.C. 419, 66 
S.E. 350; Motz v. Stowe, supra; Winberry v. Koonce, 83 N.C. 352; 
Ponton v. Grifin Bros. d? Co., 72 N.C. 362; Thigpen v. H o m e ,  36 N.C. 
20; 6 C.J.S., Assignments, section 41. The assignment operates as a 
binding transfer of the title to the debt as between the assignor and the 
assignee regardless of whether notice of the transfer is given to the debtor. 
Trust  Co. v. Construction Co., 191 N.C. 664, 132 S.E. 804; Chemical CO. 
v. McNair,  139 N.C. 326, 51 S.E. 949. Notice to the debtor is necessary, 
however, to charge him with the duty of making payment to the assignee. 
Chemical Co. v. McNair,  supra; Bank v. School Committee, 118 N.C. 
383, 24 S.E. 792. This duty arises whenever the debtor receives notice of 
the assignment, irrespective of who gives it. Ellis v.  Amason, 17 N.C. 
273; 6 C.J.S., Assignments, section 74. The code of civil procedure 
requires every action to be prosecuted in the name of the real party in 
interest. G.S. 1-57. As a consequence of this requirement, a depositor 
cannot maintain an action against a bank to recover a deposit when it 
appears from his own evidence that he has assigned the deposit to a third 
person and has no further interest in it. TTaughan v. Davenport, 157 
N.C. 156, 72 S.E. 842. 

When these rules of law are applied to the case at  bar, it becomes 
obvious that the compulsory nonsuit was proper. This is true because 
the plaintiff's own evidence showed that he assigned his right to the entire 
deposit in controversy to the Lipe Motor Lines, Incorporated, on 5 Janu- 
ary, 1949, and that in consequence he has no further interest in it. 
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The assignments of error based on rulings in respect to evidential mat- 
ters are discussed in the numbered paragraphs whi& follow. 

1. The plaintiff noted certain exceptions to rulings of the court which 
~ermi t ted  counsel for defendant to elicit from  lai in tiff on cross-examina- 
tion oral evidence of the contents of his .written contract with the Lipe 
Motor Lines, Incorporated. The assignment of error founded on these 
exceptions is unavailing to plaintiff on his appeal. :He lost the benefit of 
the exceptions covering the receipt of this particular eridence by testify- 
ing without objection to substantially the same facts in other portions of 
his examination. Sprinkle c.  Reidsville, 235 N.C. 140, 69 S.E. 2d 179; 
Spivey  v. Newman, 232 N.C. 281, 59.S.E. 2d 844. 

2. The plaintiff was asked these questions by hit own counsel on his 
re-direct examination: (1) "Would you state to his Honor and the jury 
what other agreements, if any, you may have had with Lipe Motor Lines, 
Inc., concerning the status of this account 2" (2) "Do you know whether 
or not the Lipe Motor Lines, Inc., had opened a scparate account from 
yours?" The defendant objected to these question;, and the court sus- 
tained its objections. The plaintiff noted exceptions to these rulings 
without showing what answers he would hare made to the questions had - 
he been allowed to respond to them. The assignment of error based on 
these exceptions falls under the ban of the rule that the question of 
whether error was committed in excluding evidence will not be considered 
on appeal unless the appellant shows what the rejected evidence would 
have been. Francis v. Francis, 223 N.C. 401, 26 S.E. 2d 907; I n  re 
Wilder's Wi l l ,  205 N.C. 431, 171 S.E. 611. 

3. The plaintiff took an exception to the ruling of the court excluding 
his opinion that the terms of his written contract with Lipe Motor Lines, 
Incorporated, had never been "fulfilled." Since his complaint ignores 
this contract and bases his right to recover on its nonexistence, the plain- 
tiff's insistence that the exclusion of his opinion refipecting the supposed 
nonfulfillment of the terms of the contract was prejudicial to his rights 
in the action leaves us in somewhat of a quandary. The plaintiff mould 
have no just cause for complaint on this score, howel~er, even if the plead- 
ings made the matter inrolred in the opinion germane to the issues joined 
between the parties. The opinion would be rendered incompetent in that 
event by the rule that '(under ordinary vircumstances a witness in testify- 
ing is to be restricted to facts within his personal knowledge, and his 
opinion or conclusion with respect to matters in issue or relevant to the 
issue may not be received in evidence." 32 C.J.S., I3ridence, section 438. 
See, also, in this connection: TZ'olf v. Arthur,  112 N.C. 691, 16 S.E. 843, 
and Bailev v. Poole, 35 N.C. 404. 

For the reasons given, the judgment dismissing the action on a com- 
p l s o r y  nonsuit is 

Sffirmcd. 
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STATE r. CARL HENRY CALL. 

(Filed 29 October, 1952.) 
1. Automobiles 5 2Ob- 

The State's evidence tended to show that defendant's car struck a 
pedestrian after she had crossed the street and was walking on the very 
edge of the pavement in defendant's lane of travel. The State's evidence 
further tended to show that the pedestrian was knocked some thirty feet 
down the street, and that there was no vehicle immediately in front of 
defendant's car and that there was nothing to obstruct his view of the 
pedestrian as she crossed the street. Held: The evidence was sufficient to 
take the case to the jury on the charge of reckless driving in violation of 
G.S. 20-140, notwithstanding that other evidence, some of which was offered 
by the State, was sharply conflicting. 

2. Automobiles !j l& 
I t  is unlawful for a pedestrian to cross between intersections a t  which 

trai3c control signals are in operation except in a marked cross-walk, but 
where a pedestrian violates this provision a motorist is nonetheless re- 
quired to exercise due care to avoid colliding with him. G.S. 20-174 (c) .  

3. Automobiles 5 2 9 b  
Defendant was charged with reckless driving in violation of G.S. 20-140 

as a result of his car's striking a pedestrian on the very edge of the pave- 
ment in his lane of travel. A11 the evidence tended to show that the 
injured pedestrian had crossed the street in the middle of a block between 
intersections a t  which traffic control signals were in operation, and there 
was no evidence that there was a marked cross-walk a t  the place. Held:  
An instruction to the effect that the pedestrian had a right to cross in the 
middle of the block and that motorists were under duty to do what was 
necessary for her protection, constituted prejudicial error. 

BARNHILL, J., dissenting in part. 
WINBORNE and DENNY, JJ., concur in dissent. 

APPEAL by defendant from Phillips, J., and a jury, June  Special Term, 
1952, of WILRES. 

Criminal prosecution tried upon a bill of indictment charging the 
defendant with (1 )  operating a motor vehicle upon a public highway a t  
a rate of speed greater than fifty-five miles per hour in violation of G.S. 
20-141 as rewritten, Chapter 1067, Section 17, Session Laws of 1947, and 
(2) reckless driving in violation of G.S. 20-140. 

The record discloses that  the automobile driven by the defendant struck 
a pedestrian as she was attempting to walk across a street in a heavy 
traffic area of the town of North Wilkesboro, on a Saturday afternoon. 
The pedestrian was crossing from the south to the north side of the street 
i n  the middle of a block, between intersections a t  which traffic control 
signals were in operation, and was struck after reaching the traffic lane 
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on the north side in which the defendant was driving in a westerly direc- 
tion on his right side of the street. The paved portion of the street is 
about 20 feet wide, with a dirt shoulder on each side. 

The evidence is conflicting as to just how the pedestrian came to be 
struck. 

The State relies on evidence which tends to show that the pedestrian 
was on the south side of the street, intending to cross over to get in her 
son's car which was parked on the shoulder on the north side of the street; 
that she waited until all the cars going eastwardly had passed and then 
walked on over to the north side, turned back toward her son's car, went 
a step or two westwardly down the street, and was struck from behind by 
the car driven by the defendant when she was practicdly off the payment 
on the north side, as she put i t :  "One foot was off on the dirt, the other 
was on the cement." There was no car immediately in front of the de- 
fendant, he being the first car in the line at the stoplight a t  the last inter- 
section, and nothing was seen to obstruct the view bebween the defendant 
and the pedestrian as she moved from the south side across the street in 
front of the defendant's approaching vehicle. She wm knocked about 30 
feet down the street. 

The defendant relies on evidence-offered in part by the S t a t e t e n d i n g  
to show that he was proceeding eastwardly along the street at  a slow rate 
of speed, not exceeding 15 miles per hour, and that the pedestrian darted 
out from between two cars, traveling in the opposite direction, directly 
in front of his car, with such rapidity that he was ;barely able to get a 
glimpse of her and could not avoid hitting her. 

At the close of the State's evidence defendant's motion for judgment 
as of nonsuit was allowed as to the count charging speeding in excess of 
fifty-five miles per hour. The jury returned a verdict of guilty on the 
reckless driving count. From judgment pronounced on the verdict, the 
defendant appealed, assigning errors. 

Atto.mey-General McMullan, Assistant Attorney-Gteneral Bruton, and 
Robert B .  Broughton, Member of Staff ,  for the State. 

W .  H. McElwee for the defendant, appellant. 

JOHNSON, J. The evidence offered a t  the trial, while sharply conflict- 
ing, was sufficient to carry the case to the jury on the reckless driving 
count, and the defendant's motion for judgment as o.f nonsuit was prop- 
erly denied. See S. v. Steelman, 228 N.C. 634, 46 S.E. 2d 845; 8. 21. 
Holbrook, 228 N.C. 620, 46 S.E. 2d 843: S. v. Wilson, 218 N.C. 769, 12 
S.E. 2d 654. 

However, the following portions of the charge form the basis of excep- 
tive assignments of error which seem to be meritorious: "Now, the State 
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insists and contends, gentlemen of the jury, that this woman had a right 
to cross the street, and the Court charges you she did have a right to cross 
the street, and if she wanted to cross i t  in the middle of the block, she had 
a right to cross i t  in the middle of the block, she could have gone up to 
the intersection and crossed there, if she wanted to cross there, she had a 
right to cross there, but she also had a right to cross at  any other place 
on the street, if she saw fit to do so, and the simple fact that she wasn't 
a t  an intersection didn't give anybody the right to run over her, they still 
were charged with the duty, anybody upon the highway, was still charged 
with the duty of doing that which was necessary for her protection, when 
she was crossing the street." 

These instructions run counter to the express provisions of G.S. 20-174, 
which provide in  pertinent part as follows : "(a) Every pedestrian cross- 
ing a roadway a t  any point other than within a marked cross-walk or 
within an unmarked cross-walk at  an intersection shall yield the right-of- 
way to all vehicles upon the roadway. . . . (c) Between adjacent inter- 
sections at  which traffic control signals are in operation pedestrians shall 
not cross at  any place except in a marked cross-walk. . . . (e) Notwith- 
standing the provisions of this section, every driver of a vehicle shall 
exercise due care to avoid colliding with any pedestrian upon any road- 
way, and shall give warning by sounding the horn when necessary, . . ." 

Here the evidence discloses no marked cross-walk, and all the evidence 
tends to show that the injured pedestrian was crossing a street in the 
middle of a block, between intersections at  which traffic control signals 
were in operation, in violation of the express provisions of G.S. 20-174. 
True, the defendant was nonetheless required to exercise due care to avoid 
colliding with the pedestrian, but even so, i t  must be kept in mind that 
the defendant was not charged with a violation of this statute. He  was 
on trial for alleged violation of G.S. 20-140, known as the reckless driving 
statute : 

"Reckless driving.-Any person who drives any vehicle upon a highway 
carelessly and heedlessly in wilful or wanton disregard of the rights or 
safety of others, or without due caution and circumspection and a t  a 
speed or in a manner so as to endanger or be likely to endanger any person 
or property, shall be guilty of reckless driving, and upon conviction shall 
be punished as provided in Sec. 20-180." 

And as bearing on the ultimate issue of whether the defendant was 
guilty of violating the reckless driving statute, i t  may be conceded that 
under the evidence adduced below i t  was pertinent and proper for the jury 
to consider the correlative duties imposed by G.S. 20-174 upon both the 
pedestrian and the defendant. See Tysinger v. Dairy Producfs, 225 
N.C. 717,36 S.E. 2d 246. 
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This being so, the defendant was entitled to have the presiding judge 
explain and correctly apply to the different phases of the evidence the 
provisions of G.S. 20-174. This the court failed to do. The instructions 
given were calculated to lead the jury to believe that the pedestrian had 
the right to cross the street wherever she wished, at  any place within the 
block, and that the defendant was under the absolute duty to avoid hitting 
her. The challenged instructions must be held for prejudicial error. 

Since the questions raised by the defendant's other exceptive assign- 
ments of error may not arise on retrial, we refrain from discussing them. 

New trial. 

BARNHILL, J., dissenting in part : The defendant's autonlobile col- 
lided with the prosecuting witness as she attempted to cross a heavily 
traveled street in North Wilkesboro in the middle of a block, or else she 
was walking along that part of the highway provided for vehicles. I f  
she was walking along the highway she was on the wrong side. As it was 
unlawful for her to attempt to cross at  that point, the defendant was 
under no duty to anticipate that a pedestrian would appear from behind 
a line of traffic to his left and walk into his line of traffic. Neither was 
it his duty to anticipate that a pedestrian would choose to walk along and 
upon the wrong side of the vehicular portion of the street rather than on 
the sidewalk. There is no evidence of excessive speed on the part of the 
defendant. Indeed, the court dismissed on that count. There is no evi- 
dence of any other violation by him of the rules of the road other than 
that he failed to maintain a lookout commensurate with the conditions 
as they then existed. I n  my opinion, therefore, the demurrer to the evi- 
dence should have been sustained. 

To  be guilty of the violation of the provisions of G S. 20-140 one must 
be guilty of conduct in the operation of his vehicle which evidences a dis- 
regard for the rights and safety of others. The record, considered in the 
light most favorable to the State, discloses simple negligence and nothing 
more. This is not sufficient to sustain an indictment under G.S. 20-140. 

Barring a dismissal, the error in the charge discussed in the majority 
opinion necessitates a new trial. 

WINBORNE and DENNY, JJ., concur in dissent. 
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STATE O F  NORTH CAROLINA ON RELATION OF THE UTILITIES COMMIS- 
SION v. ATLANTIC COAST LINE RAILROAD CO. 

(Filed 29 October, 1952.) 

Carriers 8 1 : Utilities Commission § &Under facts of this case, motion 
to remand to Utilities Commission for additional evidence should have 
been allowed. 

Where, on appeal to the Superior Court from order of the Utilities Com- 
mission denying a railroad company's petition to discontinue an agency at 
a particular station, it appears that the finding of the commission that 
there had been a vast improvement in the receipts of the agency was based 
upon the revenue for only three months of the year during which the hear- 
ing was had, and the carrier moves to remand upon affidavit showing that 
the receipts of the agency were seasonal and that for the entire year in 
question its losses were in excess of those for the previous years, held the 
carrier's motion to remand should be allowed in order that the Utilities 
Commission may have opportunity to consider the proposed evidence and 
take such action thereon as may be just and proper. 

A ~ P E A L  by defendant from Hatch, Special Judge, March Term, 1952, 
of WAYNE. Remanded. 

This was a proceeding instituted before the North Carolina Utilities 
Commission by the application of the Atlantic Coast Line Railroad Co. 
for permission to discontinue agency service at  Pikeville, North Carolina. 

The application was based on the allegation that the volume of railroad 
business and the revenues received therefrom at Pikeville were insufficient 
to justify the continued employment of an agent at  that station at  a 
substantial loss to the Railroad Company, and that non-agency service 
would be adequate to serve the needs of the public and those having deal- 
ings with the Railroad Company at that station. 

The application was filed December, 1949, and protests against discon- 
tinuance of agency service were lodged with the Commission on behalf of 
the governing body and citizens of Pikeville. The first hearing was had 
3 March, 1950. But i n  order to develop the facts more fully and to ascer- 
tain the result of operations in 1950 the matter was held open, and an- 
other hearing was had 3 May, 1951, a t  which time the Railroad Company 
presented figures from its records tending to show the operations for the 
years 1949 and 1950 at this station. 

I n  1949 the total revenue amounted to $11,592. The cost of transpor- 
tation attributable to Pikeville, based on the proportionate operating 
ratio for the entire Atlantic Coast Line system at 79.77%) was $9,247, 
showing a net revenue of $2,345. But the expense of agency service was 
$3,334, resulting in a loss for the year 1949 of $989, or a monthly average 
of $82.42. 
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I n  1950 the total revenue was $9,395, and the cost of transportation at 
the ratio of 74.86% left net revenue $2,362. As the agency expense was 
$3,359, this showed a net loss of $997, or a monthly average of $83.08. 

I t  also appeared in evidence at  the hearing in Mag', 1951, that for the 
months of January, February and March, 1951, the figures would show 
total revenue $4,111, cost of transportation $3,279, m d  agency expense 
$904. This would show a net loss of only $72. The defendant, however, 
contended if the hearing was to be determined on the basis of the year 
1951, those three months would not be a fair average for the entire year. 

There was evidence offered by the protestants tending to show that 
Pikeville was an incorporated town of 500 inhabitants, with 22 business 
houses, including a bank and several wholesale stoi-es, two elementary 
schools and two high schools, and paved streets; that it was served by 
numerous motor and bus lines operating on a through highway. There 
was also evidence that the town was situated in a prosperous agricultural 
section, on the line of the Atlantic Coast Line Railroad from Rocky 
Mount to Wilmington, 3.2 miles south of Fremont ,md 7.7 miles north 
of Goldsboro. 

The Utilities Commission found the following fact!. : 
"1. The agency at Pikeville is being operated at a financial loss to the 

applicant, insofar as the receipts at  said station fall short of sufficient 
revenues to pay the actual expenses incurred in keeping said agency open. 

"2. The loss sustained during the year 1950 amounted to $997.44, or a 
monthly average of $83.12. 

"3. That the loss of the applicant for the year 1950 exceeded its loss 
for the period December, 1948, to November, 1949, inclusive, by approxi- 
mately $13.44, or $1.12 per month. 

"4. That for the first three months of 1951, January through March, 
the loss sustained by the applicant amounted to $72.78, or a monthly 
average of $24.46, and that these figures raised to an annual basis would 
mean a loss to the applicant of approximately $291.12 for the year 1951. 

"5. That the financial results for the period which thc Conlmission 
required the applicant to report were constant with the period upon which 
the application was made, and that the results of the first three months 
of 1951 indicate a vast improvement at the agency. 

"6. That the town of Pikeville is growing and expanding industrially, 
and as a business community. 

"7. That the agency at Pikeville is rendering a raluable service to the 
citizenship of the community, and is a distinct public convenience. 

"The question to be determined is whether or not the need for this 
agency, and the convenience it amounts to for the public who use it, is 
sufficient to warrant the Comnlission to require that said agency be con- 
tinued despite the financial loss the applicant map wetain by continuing 
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the same. I t  is the opinion of the Hearing Commissioners that said 
agency be continued." One commissioner dissented. 

Upon these findings the Commission entered order denying the rail- 
road's application to discontinue agency service at  Pikeville, overruled 
defendant's exceptions to the order, and denied petition to rehear. 

On appeal to the Superior Court the order of the Utilities Commission 
was affirmed. 

The defendant Railroad Company in its exceptions to the order of the 
Commission and in its petition to the Commission to rehear noted excep- 
tion to the incorporation in the Commission's findings as the basis for its 
order, the figures for the first 3 months of 1951 as misleading and insuffi- 
cient to form the basis for the finding therefrom that these results indi- 
cated a "vast improvement at  the agency," and at the hearing before 
Judge Hatch in March, 1952, the defendant offered an affidavit showing 
that for the entire year 1951 the loss to the Railroad Company at Pike- 
ville instead of being less than the preceding years was in excess, amount- 
ing to $1,254.85, or a monthly average of $104.57. Defendant moved 
that the proceeding be remanded to the Commission for further consid- 
eration of the case in the light of these corrected figures. This motion 
was denied. I n  the judgment affirming the order of the Commission the 
court did not rule on the specific exceptions to the Commission's order, 
but recites that after consideration of the record the order was in all 
respects affirmed. 

Attorney-General M c M z ~ l l a n  and Assistant Attorney-General Paylor 
for S ta te  of N o r t h  Carolina e x  rel. 21Torth Caro.lina Utilities Commission, 
plaintiff, appellee. 

J .  Russell K i r b y  for T o w n  of Pikevi l le ,  appellee. 
M u r r a y  Allen for At lant ic  Coast L ine  Railroad Company ,  defendant ,  

appellant. 

DEVIN, C. J. I t  is apparent that the order of the Utilities Commission, 
which was affirmed by the court below, was based in part upon these 
findings : 

"4. That for the first three months of 1951, January through March, 
the loss sustained by the applicant amounted to $72.78, or a monthly 
average of $24.46, and that these figures raised to an annual basis would 
mean a loss to the applicant of approximately $291.12 for the year 1951. 

"5. That the financial result for the period which the Commission 
required applicant to report were constant with the period upon which 
the application was made, and that the results of the first three months of 
1951 indicate a vast improvement at the agency." 
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A t  the time of the hearing in May, 1951, and the entering of the order 
appealed from, the result for that  year was not known. The defendant 
Railroad Company now offers evidence tending to show that  the railroad 
revenues a t  Pikeville for  the first three months of 1951 were seasonal and 
that  in fact the loss for the r e a r  1951 instead of being $291, as estimated 
by the Commission, was $1,254.85. 

I n  justice to the defendant we think the Comn&.ion should be per- 
mitted to consider the result for the entire year 1951 on evidence properly 
presented, and to determine what effed,, if any, the facts in relation 
thereto may have on the order continuing agency serrice a t  Pikeville. As 
the defendant had no opportunity to offer evidence of the results for  the 
year 1951 the inclusion in the findings, as material to the decision, of a 
partial, and, as defendant contends a misleading basit. for estimating the 
loss for the year, would seem to entitle the defendan1 to have an  oppor- 
tunity to  have included in the record the result for  the entire year-1951 
for the consideration of the Commission as it may bear on the auestion of 
the continuance of agency service a t  Pikeville. - " 

The proceeding, therefore, is remanded to the Superior Court to the 
end tha t  the Utilities Commission may have opportunity to consider the 
additional evidence proposed and take such action thereon as may be just 
and proper. 

Remanded. 

STATE r. ERNEST RAY SIMMONS. 

(Filed 29 October, 1952.) 
1 .  Homicide tj 27c- 

An instruction to the effect that defendant's counsel had argued that 
the jury should return a verdict of guilty of murder in the Erst degree with 
recommendation for life imprisonment must be held for prejudicial error 
as tantamount to stating that counsel had tendered a plea of guilty to this 
offense. The error is not cured by the court's statement that if he was 
wrong he desired to be corrected, since a defendant will not be permitted 
to plead guilty to murder in the first degree, and tender of such plea would 
not be binding on him. G.S. 15-172. 

2. Homicide 5 271: Criminal Law 5 53n- 
An instruction which enumerates the possible verdicts without including 

the right of the jury to return a verdict of guilty of murder in the flrst 
degree with recommendation of life imprisonment, and later charges the 
jury that upon certain facts it would be its duty to "return" a verdict of 
guilty of murder in the first degree, rather than that defendant would be 
guilty of murder in the first degree, must be held for prejudicial error, and 
such error is not cured by a later charge that if the jury should find the 
defendant guilty of murder in the first degree the jury could recommend 
life imprisonment. G.S. 14-17. 



N. C.] FBLL TERM, 1952. 341 

BPPEAL by defendant from Burney, J., at April Term, 1952, of CRAVES. 
Criminal prosecution upon a bill of indictment charging that defendant 

on 20 April, 1951, did "feloniously, willfully, and of malice aforethought 
kill and murder one Joseph McGhee, contrary to the form of the statute," 
etc. 

Defendant, upon arraignment, pleaded not guilty. 
Upon trial in  Superior Court, as in  the former trial in appeal from 

which a new trial was granted, 234 N.C. 290, 66 S.E. 2d 897, for error in 
the charge, the evidence offered, taken in the light most favorable to the 
State, tends to support the charge of murder in the first degree against 
defendant. 

On the other hand, as in former trial, defendant, an illegitimate Negro 
boy, a waif, sixteen years, ten months and fourteen days old at  date of 
alleged crime, as his evidence tends to show, while admitting that he was 
at  the scene of the homicide, denied upon the witness stand that he mas 
implicated in the killing, and offered other testimony which he contends 
supports his plea. 

Verdict: Guilty of murder in the first degree. 
Judgment: Death by inhalation of lethal gas, as provided by law. 

Atforney-General McMullan and Assistant Attorney-General Brufon 
for the State. 

Charles L. Abernethy, Jr., for defendant, appellant. 

WINBORXE, J. At the outset let it be noted that defendant has been 
tried twice in the Superior Court of Craven County on substantially the 
same evidence. and thereon has been twice convicted of murder in the first 
degree. Nevertheless, substantial prejudicial error in the second trial, 
from judgment in which this appeal is taken, is made to appear, which 
entitles him to a third trial. 

I. I n  the course of the charge of the court to the jury, in stating con- 
tentions of the State and of the defendant, the court, after saying that the 
State contends that the jury ought not to believe defendant, and ought to 
render a verdict of murder in the first degree, stated the following : "Now, 
the defendant contends and says you should have a reasonable doubt about 
it. (-4s I understand the counsel for the defendant has argued to you 
that you should return a verdict upon this evidence. I f  I am wrong I 
want to be corrected. I understand that the counsel for the defendant 
argued that you should return a verdict of murder in the first degree with 
mercy" . . .). This is defendant's Exception 24. 

I n  this connection, this Court has held that in this State a defendant 
will not be permitted to plead guilty to murder in the first degree. S. v. 
Blue, 219 N.C. 612, 14 S.E. 2d 635, and cases there cited. For it is pro- 



342 I N  T H E  SUPREME COURT, [236 

vided by statute, formerly Sec. 3 of Chapter 85, Law3 1893, later Revi$al 
3271 and C.S. 4642, now G.S. 15-172, that the "jury before whom the 
offender is tried shall determine in their verdict whether the crime is 
murder in the first or second degree." And the Court states in S. 2.. 

Matthews, 142 N.C. 621, 55 S.E. 342, that this section applies equally to 
all indictments of murder, whether perpetrated by means of poison, lying 
in wait, imprisonment, starving, torture or otherwise, formerly C.S. 4200, 
now G.S. 14-17. I n  the instant case the defendant had pleaded not guilty, 
and the presumption of innocence followed him until and unless removed 
by the verdict of the jury,-the credibility of the te~t~imony being for the 
jury to determine. S. v. Maxwell, 215 N.C. 32, 1 S.E:. 2d 125; S. w. Blue, 
supra. And the statement: "I understand that the counsel for the de- 
fendant argued that you should return a verdict of guilty of murder in 
the first degree with mercy," is tantamount to saying that counsel ten- 
dered a plea of guilty of murder in the first degree, which counsel for 
defendant would have no right to make, and the court no authority to 
accept. Hence it is prejudicial to defendant. And i t  is no less preju- 
dicial by reason of the court saying: "If I am wrong, I want to be cor- 
rected." Indeed, if counsel had then and there admitted that he made 
such argument the prejudicial effect would be as great, if not greater. 
And i t  would not be binding on defendant. S. v. Retiman, 217 N.C. 483, 
8 S.E. 2d 623. 

11. Defendant further excepting to portions of the charge contends that 
the court's charge on the right of the jury to recommend life imprison- 
ment, under provisions of G.S. 1417, is not clear and ,tends to confusion. 

Upon former appeal, 234 N.C. 290, speaking of GAS. 14-17, as amended 
by Sec. 1 of Chapter 299 of 1949 Session Laws of North Carolina pertain- 
ing to punishment for murder in the first degree, i t  is said that this 
amendment to the statute merely gives to the jury the right, at  the time 
of rendering a verdict of murder in the first degree, in open court, to 
recommend that the punishment shall be imprisonment for life in the 
State's prison, that is, an unbridled discretionary right. And i t  is there 
stated that, true, the statute expressly requires the judge to instruct the 
jury in the event a verdict of guilty of murder in the first degree shall 
have been reached, i t  has the right to recommend that the punishment 
shall be for life in the State's prison. That no more and no less would be 
accordant with the intent of the amendment to the statute. See, too, 
S. v. McMillan, 233 N.C. 630, 65 S.E. 2d 212. 

Now, in this aspect, testing the charge of the couri; in the instant case, 
in the light of the provisions of this amendment to G.S. 1417, the matter 
as presented is not clear. Early in the charge the court instructed the 
jury "that you have the right under the evidence in this case to render 
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either one of several verdicts. You may find the defendant guilty of the 
crime of murder in  the first degree; you may return a verdict of guilty 
of murder in the second degree, or you may return a verdict of guilty of 
manslaughter, or you may return a verdict of not guilty of any offense, 
just as you find the facts to be from the evidence in the case, applying 
thereto the law as given to you by the court. So your duty is to say by 
your verdict whether the defendant is guilty of murder in the first degree, 
murder in the second degree, manslaughter, or not guilty. I t  is a matter 
solely for you to determine whether he is guilty of the felony of murder 
whereof he stands indicted and determine the grade, or degree of guilt, if 
any you shall find, or to say by your verdict that  he is not guilty of either 
offense charged in the bill of indictment as you may find from the evi- 
dence, may find under the rules of law that  the court will give you to 
guide you." So far, so good-under the evidence in the case. But the 
amendment to  G.S. 14-17 added an additional permissible verdict in a 
trial for murder in the first degree not known to the law prior to the 
adoption of that amendment, that  is, "Guilty of murder in the first degree 
with recommendation of life imprisonment." Nevertheless, the court did 
not then instruct the jury that in the event a verdict of guilty of murder 
in the first degree shall have been reached, the jury had the right to recom- 
mend that  the punishment shall be for life in the State's prison, that is, 
that the jury had the right to render a verdict of guilty of murder in the 
first degree with recommendation of life imprisonment. Hence the court, 
haying undertaken to enumerate the possible verdicts, should then have 
included all possible verdicts. 

I t  is true the court later read the statute, G.S. 14-17, as amended as 
above stated, without comment. But  later in the charge the court gave 
further instructions on the law, for example, "I instruct you that if the 
State has satisfied you from the evidence and beyond a reasonable doubt'' 
as to given state of facts, "it will be your duty to return a verdict of guilty 
of murder in the first degree." Like instructions were repeated three 
other times. So worded, these instructions making it the duty of the jury 
in such event to  refurn a verdict of guilty of murder in the first degree, 
tend to conflict with the amendment to G.S. 14-17 as above recited. The 
effect would have been different if the court had substituted for the con- 
cluding clause, a clause that if the jury so found the given state of facts, 
defendant would be guilty of murder in the first degree. 

And i t  is true that  before concluding the charge the court again read 
to the jury the statute G.S. 14-17, as amended, following i t  with the 
instruction ('And I instruct you, gentlemen, that if you find the defendant 
guilty of murder in  the first degree under this statute, you could recom- 
mend life imprisonment." 
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111. There are numerous other assignments of error presented on this 
appeal. 13ut since there is to be a new trial, i t  is not now deemed neces- 
sary to expressly consider them. 

F o r  errors pointed out substantive rights of the defendant, under the 
law, have been infringed. And for his transgression whatever a jury may 
find i t  to be, he may not be deprived of his liberty or required to forfeit 
his life but by the law of the land. 

Let there be a 
New trial. 

STATE v. ARVILLE LOVE. 

(Piled 29 October, 1952.) 

1. Intoxicating Liquor s 9d- 
Evidence tending to show only that a bus driver gave defendant the key 

to the rear baggage compartment of the bus, and that a t  defendant's desti- 
nation a bag containing intoxicating liquor was foun'd in the baggage com- 
partment, without identification of the bag as the one carrled by defendant 
and without testimony that anyone saw defendant put the bag in the com- 
partment, i s  held insufecient to fix defendant with ownership or possession 
of the liquor found in the baggage compartment. 

2. Criminal Law 3 5% (2)- 
Evidence which does no more than raise a strong' suspicion of guilt is 

insufficient to be submitted to the jury. 

3. Criminal Law § 62b- 
The withholding by the court from the jury of one of the counts in the 

bill of indictment has the effect of a directed verdict of not guilty upon 
that count, and amounts to an acquittal thereon. 

4. Intoxicating Liquor $9 4a, 9d- 
Evidence tending to show only that defendant transported in a bus from 

a county having liquor stores to a dry county one gallon of tax-paid liquor 
with seals unbroken is insufficient to show unlawful transportation, it 
being legally established that the transportation was not for the purpose 
of sale. G . S .  18-49. 

5. Criminal Law 621- 
Where the evidence is insufficient to show a violation of the prohibition 

laws i t  cannot sustain a finding that defendant had violated the terms of 
a suspended sentence in that regard, and the order of the court executing 
the sentence must be reversed. 

APPEAL by defendant from Sink, J., a t  J u n e  Special Term, 1952, of 
WATAUQA. 

The bill of indictment charged the defendant with (a)  the unlawful 
possession of intoxicating liquors fo r  the purpose of sale, (b) the unlawful 
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possession of intoxicating liquors for beverage purposes, and (c) the 
unlawful transportation of intoxicating liquors. 

The evidence of the State consisted of the testimony of two witnesses. 
Roger Parker, a member of the State Highway Patrol, testified that on 
4 February, 1952, in consequence of some information he had, he and 
another patrolman stopped a bus en route from Newton to Boone on 
Highway 421. H e  and the bus driver opened the baggage compartment 
at  the rear of the bus and there discovered a small canvass bag and by 
feeling the bag could tell it contained pint bottles of some type. He got 
on the bus and rode to Boone. He  did not see the defendant on the bus, 
but upon reaching Boone saw the defendant at his cab stand near the bus 
station. He  went over to the defendant and questioned him concerning 
the presence of liquor on the bus. The defendant readily admitted to the 
patrolman that he had purchased eight pints of liquor in Xewton and 
because he understood i t  was against the law to transport liquor in a taxi 
had placed the liquor inside the bus in the rack above the driver's seat. 
The patrolman then in company with the sheriff went inside the bus and 
found a small cloth handbag containing eight pints of liquor in the rack 
where the defendant said he had placed the liquor he had purchased. 
The bag in the outside rear baggage compartment was then examined and 
found to contain eight pints of liquor. The defendant did not claim the 
liquor discovered in the rear baggage compartment. The seals had not 
been broken on any of the bottles. The liquor in one bag showed that it 
had been purchased in Hickory at  one time, while the labels on that in 
the other bag indicated that it had been purchased in Newton at another 
time. The stamps on the liquor disclosed that all of it had been pur- 
chased at  authorized ABC stores. Neither bag contained a baggage check 
or an identification tag of any kind. The defendant lires in Boone and 
drives a taxicab. 

Tony Tucker, the bus drirer, testified in part that on the day in ques- 
tion he saw the defendant at  the bus station at  Newton and that the 
defendant said to him, "I have one piece to go to Boone." The driver 
then pitched to the defendant the key to the rear baggage compartment 
and went into the bus station. When he came back to the bus, he found 
the key lying in front of his seat in the bus. The driver did not see the 
defendant put anything in the rear baggage compartment, and at  the time 
the defendant spoke to the driver, he had only one bag in his hand. The 
driver could not remember the color of the bag and could not identify 
which of the bags the defendant had in his hand when he threw him 
the key. 

The defendant offered no evidence, and his motion for judgment as of 
nonsuit mas overruled. 
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The trial judge submitted the case to the jury only upon the counts 
charging him with the unlawful possession of intoxicating liquors for 
beverage purposes and with the unlawful transportation of liquor. The 
jury returned a verdict of guilty. 

The defendant was under a jail sentence of 90 drlys which had been 
suspended upon condition that he not violate any of the liquor laws of 
the State for a period of two years. 

The presiding judge entered judgment upon the verdict of the jury and 
found as a fact under the judgment so pronounced that the defendant had 
violated the terms of the suspended sentence and ordered that capias and 
commitment issue for the defendant activating said suspended sentence. 

From the judgment and the order, defendant excepted and appealed, 
assigning errors. 

Attorney-General McMullan, Assistant dttorney-General Bruton, and 
Edward B. Hipp, Member of S ta f ,  for the State. 

Tm'vette, Holshouser & Mitchell for defendant, ap2;ellant. 

VALENTINE, J. The evidence was insufficient to fix the defendant 
with the ownership or possession of the eight pints of liquor found by the 
officers in the rear baggage compartment. The bus driver did not see the 
defendant open the compartment, did not see him plme anything in the 
compartment, and could not identify the bag as the one he had seen in 
the possession of the defendant. Evidence which does no more than raise 
a strong suspicion is not sufficient. S. v. Carter, 204 N.C. 304, 168 S.E. 
204; S. v. Watts, 224 N.C. 771, 32 S.E. 2d 348; S. v. Kirkman, 224 N.C. 
778, 32 S.E. 2d 328; 8. v. Murphy, 225 N.C. 115, 33 S.E. 2d 588; S. v. 
Heglar, 225 N.C. 220, 34 S.E. 2d 76. Substantial evidence, more than a 
scintilla, is required to create a case for the jury in a ci*iminal prosecution. 

I t  should be noted that the trial judge withheld from the jury the count 
in the bill charging the defendant with the unlawful possession of liquors 
for the purpose of sale. This action by the court had the effect of a 
directed verdict of not guilty upon that count. This principle has been 
applied many times in cases where the jury finds a defendant guilty on 
one count and says nothing concerning other counts in the indictment. 
Such a verdict amounts to an acquittal upon the counts not referred to. 
8. v. Taylor, 84 N.C. 773; S. v. Fisher, 162 N.C. 550, 77 S.E. 121; S. v. 
Hampton, 210 N.C. 283, 186 S.E. 251; S. v. Choatcp, 228 N.C. 491, 46 
S.E. 2d 476. 

This leaves for consideration only the question of whether i t  is a viola- 
tion of the law for a person to purchase not more than one gallon of 
whiskey from a liquor store in a county that has brought itself under thc 
provisions of the Alcoholic Beverage Control Act and to transport the 
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same, with seals unbroken, into a county that has not elected to come 
under the provisions of said Act. 

G.S. 18-49 provides: "It shall not be unlawful for any person to trans- 
port a quantity of alcoholic beverages not in excess of one gallon from a 
county in North Carolina coming under the provisions of this article 
to or through another county in North Carolina not coming under the 
provisions of this article : Provided, said alcoholic beverages are not being 
transported for the purposes of sale, and provided further that the cap or 
seal on the container or containers of said alcoholic beverages has not 
been opened or broken." 

So then, if the defendant purchased eight pints or one gallon of intoxi- 
cating liquor at  an ABC store in Newton and transported the same with 
seals unbroken to Boone, even though the town of Boone is located in a 
nonconforming county, he was within his rights under G.S. 18-49, unless 
the liquor was transported for the purpose of sale, and the last question 
is resolved in favor of the defendant by the action of the court in with- 
holding the first count in the bill from the consideration of the jury. 
Therefore, i t  cannot be properly said that the defendant possessed and 
transported the liquor in violation of G.S. 18-49. 

The defendant also appealed from the order of the court activating a 
prior suspended sentence upon the finding that the verdict and judgment 
in this case constituted a violation of the terms of the suspension. I t  
appears that defendant's point is well taken. 

The propriety of executing a suspended sentence ordinarily is a matter 
addressed to the discretion of the presiding judge. However, there must 
be a finding that the defendant has violated one or more of the conditions 
upon which the sentence was suspended, and that finding must be based 
upon competent evidence. The State in this prosecution has failed to 
sustain its claim that the defendant has violated a provision of our pro- 
hibition laws. The presiding judge was, therefore,-without authority to 
use the same evidence as the basis of a finding that the defendant had 
breached a condition of his suspended sentence. S. v.  Stnllings, 234 N.C. 
265, 66 S.E. 2d 822; 8. v .  Robinson, 232 N.C. 418, 61 S.E. 2d 106. 

I t  follows that the judgment and the order of the court below must be 
Reversed. 
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FRANCES HOUSTON STEPHENS, A MINOR, BY NEXT FRIEND, FLORENCE 
HOUSTON, v. ROBERT D. CHILDEIRS. 

(Filed 29 October, 1952.) 
1. Judgments 5 27a- 

In order to be entitled to have a default judgment set aside under G.S. 
1-220, movant must show excusable neglect and also that he has a merito- 
rious defense. 

2. S a m e  
Where the insurance carrier has all the papers sent to it and undertakes 

with the knowledge and consent of insured to defend a suit against 
insured, insurer is insured's responsible agent and its neglect to file answer 
in time mill be imputed to insured, and the court's findings to the effect 
that insurer was guilty of neglect and that such neglect was inexcusable 
sustains judgment refusing to set aside the judgment by default and in- 
quiry. G.S. 1-220. 

Upon motion to set aside judgment under G.S. 1-5120, the absence of a 
sufficient showing of excusable neglect renders the question of meritorious 
defense immaterial. 

APPEAL by defendant from Sink, J., at June Term, 1952, of BURKE. 
Civil action to recover damages for personal injuries sustained by the 

plaintiff in an automobile wreck alleged to have been caused by the negli- 
gence of the defendant, heard below on motion of the defendant to set 
aside judgments by default and inquiry on the ground of excusable 
neglect. 

The record indicates the action was properly instituted in the Superior 
Court of Burke County, and summons with copy thereof and copy of the 
verified complaint were duly served upon the defendant on 31 January, 
1952. G.S. 1-S9; G.S. 1-121. The defendant having failed to file answer 
or other pleading within the statutory time, the plaintiff obtained judg- 
ment by default and inquiry before the Clerk of the Superior Court on 
3 Narch, 1952. Then on 5 March, by supplementiil judgment of the 
Clerk reciting that if because of leap year the former judgment was pre- 
maturely entered, it was thereby ratified and confirmed, and the Clerk 
readjudicated that the plaintiff have and recover of the defendant in 
manner and form as set out in the former judgment of 3 March, 1952. 

'Thereafter, at  the March Term, 1952, of Burke County Superior Court, 
which convened on 10 March, counsel for the defendant moved the court, 
under G.S. 1-220, to vacate the judgments on the ground of excusable 
neglect of the defendant. 

'The motion was continued until the ,June Term, 1952, when it was 
heard by consent before Judge Sink on affidavits filed by both parties. 
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The pertinent facts disclosed by the defendant's affidavits are these: 
The day following service of suit papers upon the defendant notice thereof 
was given by telephone to his liability insurer's agent in Hickory, North 
Carolina. I n  the telephone conversation the insurance agent requested 
that the suit papers be forwarded to him by mail, and this was done the 
next day, 2 February. The insurance agent, under date of 4 February, 
forwarded the papers by mail to the Resident Adjuster of the defendant's 
liability insurance carrier, at  his office in Charlotte. The Resident Ad- 
juster contacted the defendant and assured him that the insurance com- 
pany would undertake the defense of the litigation and would take all 
necessary steps to employ counsel and protect the interest of the defend- 
ant, and that it would not be necessary for the defendant to employ legal 
counsel. The suit papers were forwarded by the Resident Adjuster to 
the Greensboro, 301th Carolina, Divisional Office of the insurance com- 
pany "for processing," with direction "to employ as counsel to defend the 
action the firm of Mull. Patton & Craven." The "date stamo" indicates 
that the suit papers were received at  the Greensboro ~ i v i s i o n a l  Office on 
29 February, 1952. The papers were forwarded from that office to 
Messrs. Mull, Patton & Craven, Morgantoii, North Carolina, with letter 
of transmittal posted a t  6 :30 p.m. 4 March, 1952. I t  is conceded in brief 
that the papers were not received by the attorneys until 6 March, the 
day following the entry of the suppleinental judgment. 

At the close of the hearing judgment mas dictated and entered by 
Judge Sink. The pertinent findings and conclusions contained in the 
judgment are as follows : 

". . . The Court is of the opinion that the negligence complained of- 
and patently the negligence that occurred-arose by the conduct of the 
defendant (defendant's) Insurance Carrier, Iowa Mutual Insurance 
Company. The C'ourt is therefore of the opinion that the record discloses 
no evidence or testinlony that would warrant any court in finding excus- 
able neglect. The Court is of the ooinion and does find that the defendant - 
is in position to set up a plausible defense. I n  view of the fact that the 
Statutes of North Carolina provide the procedure in such cases such as 
that now under consideration by the Court, and the further fact heretofore 
found by the Court that the Insurance Carrier was negligent in not ren- 
dering the duty it owed to the insured within the statutory period, does 
not warrant this Court in disturbing the judgment by default and in- 
quiry; therefore, the motion is denied-to which the movant in apt time 
notes his exception. The Court takes the view that to recognize the right - 

of the insurer in instances such as this would be tantamount to permit- 
ting Insurance Carriers and others to dictate their own terms with 
respect to time, and that this would result in delay of the acts of the court 
and would be an utter lack of regard for it." 
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The defendant in apt time gave notice of appeal from the findings of 
fact and conclusions of law and the judgment. The notice recites that 
the defendant "specifically excepts to the findings of fact that the evidence 
discloses no testimony that would warrant any court in finding excusable 
neglect and except.s to the failure of the court to find that the negligence 
of Iowa National Mutual Insurance Company constituted excusable neg- 
lect on the part of the defendant, . . . and excepts to the apparent con- 
clusion of law that the court was without discretionary power under the 
Statute to set aside the default judgment, and excepts to the Judgment 
. . ., and gives notice of appeal to the Supreme Court." The exceptions 
so noted were grouped and brought forward in the defendant's assign- 
ments of error. 

(7. David Swi f t  for plaintiff, appellee. 
Mull, Patton & Crauen for defendant, appellant. 

JOHNSON, J. I t  is established by the decisions of this Court that a 
party moving under the provisions of G.S. 1-220 to set aside a judgment 
rendered against him on the ground of excusable neglect not only must 
show excusable neglect but also must make it appear that he has a merito- 
rious defense to the plaintiff's cause of action. Pevkins v. Sykes, 233 
N.C. 147, 63 S.E. 2d 133; IIanford v.  McSwain, 230 N.C. 229, 53 S.E. 
2d 84; Whitaker v. Raines, 226 N.C. 526, 39 S.E. Sd 266; Johnson v. 
Sidbury, 225 N.C. 208, 34 S.E. 2d 67; Pantell v. I r ey ,  213 N.C. 644, 197 
S.E. 128; Dunn v.  Jones, 195 N.C. 354,142 S.E. 320. 

The defendant urges that the court erred in finding (1 )  "that the record 
discloses no evidence or testimony that would warrant any court in finding 
excusable neglect," and (2)  in failing to find "that the negligence of Iowa 
National Mutual Insurance Company constituted excusable neglect on 
the part of the defendant." 

Here the defendant takes the position that the court made no specific 
finding as to neglect, whether excusable or not, of the defendant, and 
urges that the court in effect was saying that on thle facts presented it 
had no discretion to set aside the judgments. These contentions are 
untenable. Negligence of the insurance carrier var: conceded. The 
mooted question was whether its negligence was imputed to the defendant. 
The clear import of the judgment is that the court flmnd the negligence 
of the insurance carrier inexcusable and that it was imputed to the de- 
fendant. These findings are sustained by the record. All the evidence 
tends to show that the insurance company assumed the responsibility of 
defending the action for the defendant with his full knowledge and con- 
sent, under circumstances which constituted the insurance company the 
agent of the defendant for the purpose of employing counsel and arrang- 
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ing for the defense of the action. On this record the negligence of the 
insurance company was inexcusable and clearly imputable to the de- 
fendant. 

The  rule is established with us that  ordinarily the inexcusable neglect 
of a responsible agent will be imputed to the principal in a proceeding to 
set aside a judgment by default. Sfallings v. Spruill, 176 N.C. 121, 96 
S.E. 890. See also Kerr v. Bank, 205 N.C. 410, 171 S.E. 367; Morris 
v. Ins. Co., 131 N.C. 212, 42 S.E. 577; Sorulood v. King, 86 N.C. 80; 
Pate v. Hospifal, 234 N.C. 637, 68 S.E. 2d 288. 

The decisions cited and relied on by the defendant are distinguishable. 
I n  the absence of sufficient showing of excusable neglect, the mooted 

question of meritorious defense becomes immaterial. Pate v. Hospital, 
supra; Whitaker c .  Baines, supra. 

Upon the record as presented reversible error has not been made to 
appear. 

Affirmed. 

JOHN WELLS A X D  SARAH WELLS v. GEORGIA FOREMAN. 

(Filed 29 October, 19-32.) 

1. Frauds, Statute of, 5 3: Pleadings § 31- 
The defense of the statute of frauds cannot be raised by demurrer or by 

motion to strike, notwithstanding that evidence in support of the contract 
may be rendered inadmissible by a proper plea of the statute. 

2. Money Received 3 1- 
Ordinarily, in the absence of fraud or mistake, money voluntarily ex- 

pended or a paplent  voluntarily made to the use of another is not recover- 
able. 

Money paid to the use of another may be recovered when the beneficiary 
promises to repay the money so expended or induces the expenditure or 
consciously receives the benefits. 

4. S a m e p a r t y  expending money pursuant to contract precluded by statute 
of frauds may recover same from party knowingly accepting benefits. 

Plaintiffs alleged that they made payments on defendant's mortgage as 
they became due and expended certain sums in repair of the property in 
reliance upon defendant's promise to devise the property to them or, if the 
debt was totally discharged before defendant's death, to convey the prop- 
erty to them subject to a life estate in defendant, and that thereafter 
defendant breached the contract. Plaintiff sought to recover the money 
so expended. Held: The action is not one to recover for breach of the 
contract to convey which is precluded by the statute of frauds, but is an 
action in asstcorpsit for money had and received or for unjust enrichment. 
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5. Money Received § 3: Pleadings § 31- 

In an action by parties to a contract unenforceable by reason of the 
statute of frauds to recover money expended in reliance on the agreement, 
allegations relating to the contract as the inducement to pl~tintiffs to make 
the expenditures, the conscious acceptance by defendant of the benefits 
thereof, and the breach of the contract by defendant, are competent to 
rebut any presumption that the expenditures were gratuitous, and motion 
to strike on the ground that such allegations related to an unenforceable 
contract are properly denied. 

.APPEAL by defendant from Utrryu 'yn,  Rpecial Jutlyc,. Ail)ril Term, 1952, 
PITT. Affirmed. 

Civil action to recorer money expended for the use and benefit of de- 
fendant, heard on motion of defendant to strike allegations in the com- 
plaint. 

The substance of plaintiffs' cause of action, as statcvl in the complaint, 
is this: Defendant owns a home in Greenville. 111 1934 she executed a 
deed of trust thereon to secnre an  indebtedness due the Home Owners 
Loan Corporation. I n  May 1939 she was delinquent in her payments on 
the loan and was threatened with foreclosure of the deed of trust. She 
verbally proposed to plaintiffs that if they would make the past due pay- 
ments and discharge future monthly payments of principal and interest 
as they matured, she would devise the property to thml  ; and if the debt 
was fully discharged before her death, she would coi~veg the property to 
them by deed, reserving a life estate for herself. The plaintiffs accepted 
 aid proposal and, relying thereon, moved in the home with defendant, 
furnished her with care and support, paid the matured installments, and 
discharged the monthly payments as they matured thereafter. I n  re- 
liance upon the promise of defendant, they further expended the sum of 
$900 in making repairs, improvements, and additions to the premises. 
I n  1948 they had paid a total of $900 on the mortgage indebtedness when 
they received a letter from the HOLC requesting larger payments. De- 
fendant refused to permit them to make larger p a p e n t s  because this. 
would discharge the full debt and require defendant to execute a deed in 
compliance with her agreement. Thereafter the defendant made the pay- 
ments as they matured and the debt has been fully discaharged. The plain- 
tiiTs, however, have at  all times been ready, able, and willing to make the 
payments in accord with their agreement. On 2 March 1951 defendant 
served a written demand on plaintiffs to remove fro1-n the premises, and 
plaintiffs, in compliance therewith, on 9 April 1951 moved elsewhere. 
The payments made by them to the HOLC and in making repairs, etc., 
were in compliance with their agreement made and entered into with the 
defendant. The defendant, by reason of her breach of her contract with 
plaintiffs, has been unjustly enriched in  the sun1 of $l.S00 by the funds 
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expended by plaintiffs in compliance therewith. They pray recovery of 
said amount. 

The defendant moved to strike specific allegations in  the complaint. 
I n  short, she moves to strike all references to the verbal agreement be- 
tween plaintiffs and defendant and all allegations concerning the consid- 
eration which moved plaintiffs to make the alleged payments and expendi- 
tures. I f  the motion is allowed, the complaint would merely state in 
substance that plaintiffs moved into the home of defendant and there- 
after voluntarily made certain payments upon the mortgage indebtedness 
upon the home and in repairing and improving the premises for which 
they seek recovery. 

The motion of defendant was denied and defendant appealed. 

Blount h T n f t  for plaintiff' trppellces. 
Sam R. ['nderwood, Jr., for defendant appellant. 

BARNHILL, J. The motion of defendant rests upon the assumption that 
the plaintiffs seek to enforce an oral agreement to devise or convey real 
property. She insists that, as it appears on the face of the complaint the 
alleged agreement was not in writing, evidence in support thereof is 
inadmissible and on a motion to strike admissibility of evidence in support 
of the allegation sought to be stricken is the test of relevancy. Weant u. 
McCnnless, 235 N.C. 384. 

Even so, her position in this respect is untenable. As said by Denny, J., 
in W e m t  T * .  McCanless, suprcr: "It is settled in this jurisdiction that the 
provisions of the statute of frauds cannot be taken advantage of by de- 
murrer . . . Neither can such defense be taken advantage of by motion 
to strike." (See cases cited.) 

Evidence of a par01 agreement to convey real property is admissible 
unless the defendant asserts the unenforceability of the contract by reason 
of the statute of frauds. And such defense can be raised only by answer 
or reply. Weant 21. McCanless, supra, and cases cited. 

But apparently defendant misconceives the nature of plaintiffs' cause 
of action. They do not seek to enforce an oral contract to devise or 
convey real property. They seek to recover money expended to the use 
and for the benefit of the defendant. 

Ordinarily, in the absence of fraud or mistake, money voluntarily 
expended or a payment voluntarily made to the use of another is not 
recoverable. Rhyne v. Sheppard, 224 N.C. 734, 32 S.E. 2d 316; Boyles 
1.. Insurance Co., 209 N.C. 556, 183 S.E. 721; Guewy v. Trust  Co,., 234 
N.C. 644, 68 S.E. 2d 272; 40 S.J. 820. TO support a recovery of funds 
expended to the use of another, i t  must be made to appear that the bene- 
ficiary promised to repay the money so expended, or by his conduct in- 
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duced the payer to make the expenditure, or consciousl v receired what did 
not belong to him. 40 -1.J. 820. 

When a party to a special contract, unenforceabl~: by reason of the 
statute of frauds, expends money as contemplated by the contract, and 
the other party to the contract consciously receives or accepts the benefits 
thereof and then fails or refuses to perform his part  of the special con- 
tract, the law implies a promise and obligation to repay the money so 
expended. R h y n e  v. Sheppard ,  supra;  ITThefs2ine 1 % .  Wilson ,  104 S . C .  
385; Dupree v. Moore, 227 N.C. 626, 44 S.E. 2d 37 ;  Stewar t  1 % .  I . T r y r . i c ~ X ,  
228 N.C. 429, 45 S.E. 2d 764; H a w k i n s  7.. Dallas, 229 S . C .  561, 50 S.E. 
2d 561; Eber t  21. Uisher ,  216 N.C. 36, 3 S.E. 2d 301; i n n o .  69 A.L.R. 14 
(95). This obligation or implied pronlise may be enforced in an action 
in  ,wsumpsi t  for money had and received or under thc doctrine of unjust 
enrichment. R h y n e  c. Sheppard ,  supra;  Unrr ing ton  I , .  L o l r r i ~ .  215 S . C .  
708, 2 S.E. 2d 872. 

"The contract being unenforceable u lde r  the statute of frauds, 110 

recovery can be had upon i t ;  no damages can be reco.;ered on account of 
its breach for the same reason; and upon the same principle, the contract 
being unenforceable, the value of plaintilf's serriccs cannot be concluded 
by its terms. Faircloth 1 % .  Kenlaw,  165 S . C .  228, 81  S.E. 299. I n  place 
of the unenforceable promise to devise real estate 111 consideration of 
services to be performed, the law substitutes the valid promise to pay their 
reasonable worth. ,inno. 69 A.L.R. 95. The mainspring of the etatute 
of frauds is to prevent frauds, not to  promote them." S t a c y ,  C. .T.. in 
Stewnrf v. W y r i c k ,  supra. 

Thus i t  was necessary for plaintiffs to plead the special co~ltract and 
defendant's breach thereof as a basis for  the recovery of the money ex- 
pended in  reliance thereon. This includr>s the allegaiion of the essential 
facts and circumstances which (1 )  prompted the parties to enter into the 
contract; (2 )  induced the plaintiffs to make the payments on the niort- 
gage indebtedness and expend the money in the repair and improrement 
of the premises; (3 )  disclose the conscious acceptance by defendant of 
the benefits thereof; and (4 )  constitute a breach of the special contract 
by defendant. 

Such allegations are not made by way of reliance on the terms of the 
contract but to  rebut any presumption that the expenditures were gratui- 
tous. Bnrron  v. Cnin ,  216 N.C. 282, 4 S.E. 2d 618; Rhodes I ? .  Jones ,  
232 N.C. 547, 61 S.E. 2d 725; Neal  1%.  T m s f  Co., 224 N.C. 103, 29 S.E. 
2d 206; Rochlin v. Construct ion Co., 234 N.C. 443. 

The facts alleged in the complaint are essential to plaintiffs7 cause of 
action. They are stated without any undue prolixity. Hence the court 
below properly denied the motion to strike. 

Affirmed. 
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MARIE HARDEE SPAIN v. HENRY C. BROWN. 

(Filed 29 October, 1952.) 
1. Pleadings 5 3a- 

The function of the complaint is to present a statement of the mate- 
rial, essential, or ultimate facts upon which plaintiff's claim to relief is 
founded. 

2. Pleadings § 7- 

The answer must either admit or deny the several allegations contained 
in the complaint; in addition defendant may allege new matter in confes- 
sion and avoidance or constituting a setoff, or a n  aarmative defense, or a 
cross-action or counterclaim. G.S. 1-135, G.S. 1-137. 

3. Pleadings § 13.- 
The function of a reply is limited to a n  admission or denial of new 

matter set up in the answer and to such amplification of plaintiff's cause 
of action a s  may be rendered necessary by such new matter, and no reply 
is necessary or proper when the answer consists only of admissions or 
denials, and thus closes the issues. 

4. Pleadings 8 14-- 

The rule which prohibits the incorporation of estraneous, evidential, 
irrelevant, impertinent, or scandalous matter in a complaint or answer 
applies with equal force to a reply. G.S. 1-153. This is particularly true 
if such matter may well tend to prejudice defendant when read to the jury. 

5. Pleadings 88 3a, 7, 1 4 -  
The function of a pleading is not to narrate the evidence nor to throw 

charges and countercharges not essential to the statement of a cause of 
action, affirmative defense, or counterclaim ; only the facts to which the 
pertinent, legal, or equitable principles of law are to be applied should be 
stated in the pleadings. 

6. Pleadings $8 14, 31: Assault and  Battery § &Extraneous charges in  
reply should be stricken on  motion. 

In  this action for assault and batterx, defendant filed answer denying 
the material allegations of the complaint and specifically pleading certain 
facts and circumstances by way of a n  affirmative defense. Plaintiff filed 
reply denying the allegations of the further answer, and by "further repli- 
cation" alleged that  defendant had pleaded guilty in criminal prosecutions 
to charges of assault upon plaintiff, and that defendant well knew that 
each allegation of the further answer and defense "is absolutely untrue." 
Held: The allegations of the "further replication" constitute no proper 
part of the reply, and defendant's motion to strike same should have been 
allowed. 

APPEAL by defendant  f rom Rurprlyn, Specicrl Jrrdge,  Apr i l  Term, 1952, 
PITT. 

Civil action to  recover damages for  a n  a l l e g q  wrongful assault, heard 
on motion to s t r ike plaintiff's f u r t h e r  replication. 
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Plaintiff alleges in her complaint that defendant assaulted her with 
his fists and a blackjack, thereby inflicting personal injuries. She seeks 
both compensatory and punitive damages. Defendant filed answer in 
which he denies the material allegations in the complaint and specifically 
pleads certain facts and circumstances by way of an affirmative defense. 
Thereupon plaintiff replied denying the allegation in defendant's further 
answer "and by way of further replication" alleging: 

"1. That at  the October 1951 Term of Pi t t  Superior Court the defend- 
ant stood indicted upon two warrants charging him with assault upon this 
plaintiff and with assault with a deadly weapon, to wii; : a stick, upon this 
plaintiff, to both of said indictments the defendant entered a plea of 
guilty, and upon the trial offered no testimony that would tend to sustain 
any such defense as he now attempts to assert in his further answer, and 
the defendant now well knows that each and every allegation set out in 
his further answer and defense is absolutely untrue." 

Defendant moved to strike said further replication. The lnotion was 
denied and defendant appealed. 

Alb ion  D u n n  for plaintiff appellee.  
S a m  B. Underwood ,  Jr. ,  for d e f e n d n n f  appel lant .  

BARNHILL, J. I n  a civil action the issues to be tried by a jury are 
raised by written pleadings filed in the cause by the parties to the action. 
Ordinarily these consist of a complaint and answer. When, however, the 
defendant in his answer pleads new matter as a setoff, affirmative defense, 
or counterclaim, the plaintiff is permitted to file a further pleading known 
as a reply to admit or deny the new matter alleged in the answer and, 
when necessary, plead matters in avoidance of the same. 

Each pleading has its own particular function. The function of the 
complaint is to present a statement of the material, essential, or ultimate 
facts upon which plaintiff's claim to relief is founded. True loce  v. R. R., 
222 N.C. 704, 24 S.E. 2d 537; Brotcw 1,. ITa71, 226 N.C. 732, 40 S.E. 2d 
412. 

The only pleading on the part of the defendant is either a demurrer or 
an answer. G.S. 1-124. I f  he elects to answer he   nu st either admit or 
deny the several allegations contained in the complaint. G.S. 1-135. 
I n  addition he may allege new matter (1)  in confession and avoidance, 
or (2 )  as a setoff, or (3)  as an affirmatire defense, or 1'4) as a cross action 
or counterclaim. G.S. 1-135, 3 37. 

If the answer contains no new matter, no further pleading is necessary 
or proper. I f ,  however, the defendant pleads an affirmative defense, setoff, 
or counterclaim, the plaintiff, if he wishes to raise an issue of fact thereon, 
may, and under certain conditions must, reply thereto. G.S. 1-140; 41 
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A.J. 416. The purpose of a reply is to deny such allegations of the answer 
as the plaintiff does not admit and to meet new matter set up in the 
answer. 41 A.J. 416 ; Hoss v. Fifch ,  111 S.W. 475 ; McIntosh, P. & P. 
510. 

No reply is necessary or proper when the answer consists only of ad- 
missions and denials and closes the~issues. 41 A.J. 416. I t  must be lim- 
ited to an admission or denial of the new matter set up in the answer. 
Hildebrand v. Telegraph Co., 216 N.C. 235, 4 S.E. 2d 439; Revis v. 
Asheville, 207 N.C. 237, 176 S.E. 738 ; 1Yadesboro v. Coxe, 215 N.C. 708, 
2 S.E. 2d 876; and such amplification of plaintiff's cause of action as may 
be rendered necessary by the new matter alleged in the answer. McIntosh, 
P. & P. 510. 

The rule which prohibits the incorporation of extraneous, evidential. 
irrelevant, impertinent, or scandalous matter in a complaint or answer, 
G.S. 1-153; Brown r .  Hall, supra; Truelove v. R. R., supra; Parlier z.. 
Drum, 231 N.C. 158, 56 S.E. 2d 383; Light Co. v. Bowman, 231 N.C. 
332, 56 S.E. 2d 602; applies with equal force to a reply. This is par- 
ticularly true if such matter, when read to the jury, may well tend to 
prejudice the defendant even though evidence thereof is not admitted. 
Light Co. v. Bowman, supra; Privette z.. Privefte,  230 N.C. 52, 51 S.E. 
2d 925. 

The function of a pleading is not the narration of the evidence upon 
which the pleader relies to establish his cause of action or defense. Kor 
is any pleading to be used as the vehicle to throw charges and counter- 
charges not essential to the statement of a cause of action, affirmative 
defense, or counterclaim. Only the facts to which the pertinent legal or 
equitable principles of law are to be applied should be stated in any plead- 
ing. Truelove v. R. R., supra; G u y  r. Baer, 234 N.C. 276, 67 S.E. 2d 47. 

Here the plaintiff's "further replication" alleges not only that defend- 
ant did not testify in his own behalf in the criminal causes which grew 
out of the assault alleged in the complaint, but also that he has deliber- 
ately falsified the facts in his answer. Such allegations constitute no 
proper part of a reply to the answer filed by defendant. Hence the de- 
fendant's motion to strike should have been allowed. 

The allegation that defendant entered a plea of guilty when put on trial 
under the warrants which charged that he had unlawfully assaulted plain- 
tiff is evidential in nature. That this allegation is a part of the paragraph 
to be stricken does not mean, and is not to be construed to mean, that 
plaintiff may not offer evidence as to defendant's plea in the criminal 
causes. We do not at  this time chart the course of the trial before a jury. 
Instead, we leave it to the presiding judge to rule, in the first instance, 
on the competency of this evidence when and if it is tendered by plaintiff. 

For the reasons stated the order entered by the court below is 
Reversed. 
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STATE v. FRED WARREN. 

(Filed 29 October, 1952.) 
1. Automobiles § 30d- 

In  a prosecution for drunken driving, the arresting officer may be asked 
his opinion a s  to whether a t  the time the arrest was made the defendant 
was under the influence of liquor. G.S. 20-138. 

2. Criminal Law 8 78d (3)- 
Ordinarily, where the answer of a witness to a proper question is not 

responsive and contains a n  incompetent statement beyond the scope of the 
question, defendant must object to the answer and move the court to 
strike it  out or instruct the jury not to consider it, and failure to do so will 
be regarded a s  a waiver of objection. 

3. S a m e  
The rule that  defendant must object to a n  unresponsive answer contain- 

ing incompetent testimony does not apply when the answer of the witness 
contains evidence forbidden by statute in the fur thermce of public policy, 
but in such instance i t  is the duty of the julge on his own motion to with- 
draw such testimony. 

4. Same: Criminal Law § 4ld- 
Testimony of a State's witness of a declaration of defendant's wife to  

the effect that  if defendant had not been driving so slc~w "he wouldn't have 
been caught" entitles defendant to a new trial notwithstanding his failure 
to move to strike the answer, since by statute the wife may not be com- 
pelled to testify against her husband, G.S. 8-57, and a fortiori her declara- 
tions against him not made in his presence or by his authority a re  pre- 
cluded by the statute. 

6. Automobiles § 30d- 
Defendant's motion for judgment of nonsuit in this prosecution for  

drunken driving held properly denied under authority of S. v. Carroll, 226 
N.C. 237. G.S. 20-138. 

APPEAL by  defendant  f r o m  Bztrney, J., F e b r u a r y  Term,  1952, of 
GREENE. N e w  trial.  

T h e  defendant  was charged with operat ing a motor vehicle on a public 
highway while under  the  influence of intoxicating l ic~uor i n  violation of 
G.S. 20-138. 

I n  support  of the  charge the  S t a t e  offered the  testimony of a highway 
patrolman and  two other officers t o  the  effect t h a t  they observed the  de- 
fendant  d r iv ing  a n  automobile on the  highway, t h a t  they stopped h i m  and  
found h i m  under  the  influence of intoxicating liquor and  arrested him. 

T h e  defendant  denied his  gui l t  and  offered the  twt imony of several 
witnesses tending t o  show he  was not under  the influence of intoxicating 
l iquor  on the  occasion alleged. 
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The jury returned verdict of guilty as charged, and from judgment 
imposing sentence the defendant appealed. 

A t t o r n e y - G e n e ~ a l  Xci l Iul lan arld Sarr~uel  Behrencls, Jr . ,  N e m b e v  of 
S t a f ,  for t h e  S ta te .  

C. W .  B e a m a n  crnd K. -4. Pitfman for d e f m d n n t ,  appel lant .  

DEVIN, C. J. The defendant assigns error in the ruling of the trial 
court in the admission of the following testimony elicited by the Solicitor 
from a State's nitness, one of the officers who assisted in making the 
arrest : 

"Q. From your observation of hini, state whether or not, in your opin- 
ion, he was very much under the influence of l iquor? 

"Objection-overruled-exception. 
"A. Yes, sir, his wife was there talking, and she said if he had not been 

going so slow he wouldn't have been caught." 
At  the outset we may observe that  it is not entirely clear whether the 

questioned declaration of defendant's wife, as testified by the witness, 
referred to the defendant or defendant's witness Vines as having been 
"caught.'' But  as the defendant was the only person caught, in the sense 
of having been arrested on that  occasion, we must assume the wife's state- 
ment referred to  the defendant. 

There was nothing in the record to show that tlie ptatement was made 
in  the presence of the defendant. Subsequently the defendant offered his 
wife as a witness, but she was not asked about the statement attributed 
to her by the State's witness. 

The objection to the question propounded to the witness is without 
merit. It was competent for  the officer to express his opinion that  the 
defendant was intoxicated. S. r. U a c ~ s o n ,  228 S.C.  85, 44 S.E. 2d 527; 
S. w. H a r r i s ,  213 N.C. 648, 197 S.E. 142. 

The defendant, however, assigns error i n  the admission of the answer. 
The general rule is that  if the answer of the witiiess to a proper question 
is not responsive and an  inconlpetent statement beyond the scope of the 
question is added, the proper course is to object to the answer and move 
the court to strike out the answer or instruct the jury not to  consider it. 
E d g e r t o n  v. Johnson ,  217 N.C. 314 (317)) 7 S.E. 2d 535; B o d g e s  z.. 
W i l s o n ,  165 N.C. 323, 81 S.E. 340. This course was not pursued by the 
defendant i n  this instance, with the result that the testimony of the State's 
witness incorporating the declaration of defendant's wife would be re- 
garded as admitted without objection. 

But  the defendant challenges the competency of the declaration of de- 
fendant's wife on the ground that  i t  violates the statutory prohibition of 
G.S. 8-57 that  neither husband nor wife shall be "competent or com- 
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pellable" to give evidence against the other, and that the court erred in 
permitting it to be considered by the jury. 

Ordinarily failure to object in apt time to incompetent testimony will 
be regarded as a waiver of objection, and its admission is not assignable 
as error, but this rule is subject to an exception where the introduction 
or use of the evidence is forbidden by statute in the fuimtherance of public 
policy. S. v. Ballard, 79 N.C. 627; 8. v. Gee, 92 N.C. 756; B r o o m  v. 
B r o o m ,  130 N.C. 562, 41 S.E. 673; Hoopc'r v. Hooper ,  165 N.C. 605, 81 
S.E. 933; 8. v. Reid, 178 N.C. 745, 101 S.E. 104; S. 2.. 9szvel2, 193 N.C. 
399,137 S.E. 174; 8. v. h' lut tz ,  206 N.C. 726, 175 S.E. 81. 

I n  Hooper  v. Hooper,  165 N.C. 605, 81 S.E. 933, where evidence ren- 
dered incompetent by statute was admitted, the Court said: "In such case 
i t  became the duty of the trial judge to exclude the i;estimony, and his 
failure to do so must be held for reversible error, whether exception has 
been noted or not." The headnote in S. v. Ballard,  79 N.C. 627, accu- 
rately states the rule: "In such cases it is the duty of the judge, on his 
own motion, to disallow the evidence." And in B r o o m  I * .  Bro.om, 130 
N.C. 562, 41 S.E. 673, the Court said that failure to object to testimony 
prohibited by statute could not make it competent. "?To exception at  the 
time was necessary." 

I n  S. v. R e i d ,  178 N.C. 745, 101 S.E. 104, Just ice  H o k e ,  speaking for 
the Court, said: "Under our statute, Revisal, Secs. 1634 and 35 (now 
G.S. 8-57), the wife was neither competent nor compdable to testify to 
her husband's hurt in a proceeding of this character and, a fortiori,  her 
declarations against him should not be received when not made ill his 
presence nor by his authority." 

While the statement attributed to the defendant's wife does not contain 
a direct or positive admission of guilt on the part of her husband, the 
inference is unmistakably incriminating and harmful. 

Defendant's motion for judgment of nonsuit was properly denied. S. v. 
Carroll ,  226 N.C. 237, 37 S.E. 2d 688. 

For  the reasons stated we think a new trial should be awarded, and it 
is so ordered. 

New trial. 
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G. W. H .  COSTNER, E D I T H  COSTNER FISTER,  MAMIE COSTNER 
CROOK, AMBROSE COSTNER, JACK F. COSTNER, AND JAMES RAY 
COSTNER, JR. ,  AND SALLIE ANN COSTNER, MIKORS, CIIILDREN OF 

JAMES RAY COSTNER, DECEASED, V. T H E  LUTHERAN C H I L D R E F S  
HOME O F  T H E  SOUTH, O F  SALEM, VIRGINIA, T H E  OXFORD OR- 
PHANAGE, O F  OXFORD, NORTH CAROLINA, MRS. CORA M. CANS- 
LER,  ASD MRS. B R P T E  ROYSTER COSTNER. 

(Filed 29 October, 1962.) 

1. Wills 8 39: Appeal and Error § 5 0 -  

Where, in an action to construe a will, it  appears of record that infant 
plaintiffs who are necessary parties were not represented by a next friend, 
and that other parties having an interest in the res dependent upon the 
interpretation of the will, were not made parties, and that the person hav- 
ing possession of the personalty and who would have to account therefor in 
accordance with the judgment was also not a party, the cause must be 
remanded, since a full and final determination of the cause cannot be had 
until all interested parties are brought in and given an opportunity to 
be heard. 

2. Appeal and Error 8 %la- 
A stipulation that orders whereby additional parties were made and 

other formal parts of the record need not be printed does not justify the 
assumption that any person not named in the caption was made a party. 

WINBORNE, J . ,  took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from S i n k ,  J., Term, 1952, LIXCOLN. Re- 
manded. 

Civil action to t ry  title to real and personal property. 
The rights of the several parties to this action depend upon the con- 

struction of paragraphs four and five of the last will and testament of 
Thomas H. Cansler, particularly in respect to the time of vesting of the 
estates therein limited by way of remainder subject to the life estate of 
testator's widow. 

The court below found the facts, made certain conclusions of law, and 
entered judgment in accord therewith. Plaintiffs excepted and appealed. 

Marvin  T .  Leathermnn, A. L. Quickell, and I.Tri1liam B. n7ebb for plain- 
tiff appellants. 

Hartsell & Hartsell,  R. 8. X i m e ,  and Jonas & Jonas for defendant 
appellees. 

BARNHILL, J. James Ray Costner, Jr., and Sallie Ann Costner are 
infants and are necessary parties to this action. Their  names appear in 
the caption as plaintiffs and the judgment recites that  they are duly repre- 
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sented by their next friend, Lewis B. Carpenter. I t  is likewise so stipu- 
lated by counsel. Yet the record fails to disclose the appointment of a 
next friend. Slthough these infants are listed as plaintiffs, Lewis B. 
Carpenter filed an answer in their behalf as guardian ad lifem, but they 
are not defendants and there has been no appointment of a guardian 
ad litem. Latta v. Trustees, 213 N.C. 462, 196 S.E 862; Trmst CO. v. 
Deal, 227 N.C. 691, 44 S.E. 2d 73. 

I f  the remainder estates vested at the time of the death of the testator, 
as the court below concluded, J. Ray Costner was one of the remainder- 
men and his widow, Bryte Royster Costner, as one of his distributees, has 
an interest in the personal estate involved in this c~~ntrorersy. She is 
therefore a necessary party. Likewise, the widow of J. E. Cansler, 
brother of the testator, has an interest in the estate. There is no order 
in the record making either a party to this action. However, as the 
widow of J. E. Cansler appeared and answered, the defect as to her may 
have become immaterial. 

Furthermore, it is alleged that one Betty Coon, executrix of the last 
will and testament of Lucy B. Cansler, widow of the testator, took posses- 
sion of all the chattels devised by the testator to her testatrix and has, 
since the death of her testatrix, collected all the rents and profits from 
the real estate and the dividends on the stocks which formed a part of 
the estate of Thomas H. Cansler and which was devised and bequeathed 
to his widow for and during her natural life. Since the plaintiffs seek to 
have her account therefor, she is likewise a necessary party. I t  is true 
it is alleged that she is ready and willing to account for the same as the 
court may direct. But this does not meet the requirements of the law, 
for she will not be bound by any judgment in this action in the present 
state of the record. 

The title to real property, as well as chattels and clloses i11 action, is at  
issue. Infants, who apparently are not properly represented and who 
would not be precluded by any judgment entered, have an interest in the 
subject matter of the controversy. A full and final determination of the 
questions presented for decision cannot be had until and unless all inter- 
ested parties are brought in and given an opportunity to be heard. 

I n  view of the condition of the record as we interpret it, we deem it 
advisable to vacate the judgment entered and remand the cause for fur- 
ther proceedings accordant with this opinion. I t   nus st not be assumed, 
however, that this disposition of the appeal gives any indication that we 
approve or disapprove the conclusions of law made by the court below. 
We reserve decision on the legal questions posed for future consideration 
after the action is properly constituted. 

We are not inadvertent to the stipulation "that . . . orders whereby 
additional parties were made and other purely formal parts of the record 
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need not be printed . . ." Even so, the names of the additional parties 
are not made to appear, and we may not assume that this has reference 
to any person not named in the caption. 

Remanded. 

WINBORNE, J., took no part in the consideration or decision of this case. 

STATE v. ROBERT MERRITT. 

(Filed 29 October, 1952.) 
Criminal Law § 4la- 

Whether a five-year-old child is competent to testify in a rape prosecution 
is a matter resting in the sound discretion of the trial judge, and where 
the evidence upon the voir dire as well as the child's testimony upon the 
trial negates abuse of discretion, the ruling of the trial court that the child 
was a competent witness will not be disturbed on appeal. 

APPEAL by defendant from Burney, J., and a jury, at  May Term, 1952, 
of PITT. 

Criminal prosecution tried upon a bill of indictment charging the 
defendant with rape, in violation of G.S. 14-21 as rewritten, Chapter 299, 
Section 4, Session Laws of 1949. 

The jury returned a verdict of guilty with recommendation of life 
imprisonment. Thereupon judgment was entered directing that the 
defendant be confined in the State's Prison for the term of his natural life. 

The defendant appealed, assigning errors. 

Attorney-General McMullan and dssistanf Attorney-General Moody 
for the State. 

Marvin V .  Horton for the defendant, a.ppellant. 

JOHNSON, J. The prosecuting witness is a child, who at the time of 
her alleged ravishment was 4 years, 10 months and 5 -  days of age. She 
lived with her mother and other relatives in a downstairs apartment at a 
rooming house. The defendant, aged 28, had living quarters in an up- 
stairs room at the same house. The gist of the testimony of the prosecu- 
trix is that the defendant picked her up from her seat on the porch and 
with his hand over her mouth carried her upstairs to his room and there 
effected the ravishment as charged. When she came back downstairs, her 
relatives and other roomers, seeing the physical signs and marks of her 
ravishment and acting upon information given by her, went upstairs and 
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found the defendant in his room lying across the bed. Officers were 
called. I n  the ensuing investigation, arid also on later occasions, the 
prosecutrix identified the defendant as being the one who raped her. Her 
testimony was strongly corroborated by testimony (of the officers and 
others respecting the condition of the bed and of defendant's wearing 
apparel, some of which was found in the stove. 

The defendant, on the other hand, firmly and unequivacally denied any 
and all connection with the alleged crime and offered substantial evidence 
tending to refute the incriminating testimony and circumstances relied 
on by the State. The trial developed into a controveried issue of fact for 
the jury on sharply conflicting evidence. I t  would serve no useful pur- 
pose to relate the details of the sordid story which unfolded below. 

The defendant insists that the trial court erred in permitting the prose- 
cutrix to testify as a witness in the case. Her competency to testify was 
a matter resting in the sound discretion of the trial judge. S.  v. Gibson, 
221 N.C. 252, 20 S.E. 2d 51; S .  c.  Jackson, 211 N.C. 202, 189 S.E. 510, 
and cases there cited. See also Wigmore on Evidence, Third Edition, 
Vol. 11, Sections 505, 506, 507, 508 and 509. The rule is succinctly stated 
by Reade, J., in 8. v. Edzoarda, '79 K.C. 648, bot. p. 650 : "There being 
now no arbitrary rule as to age, and i t  being a question of capacity, and 
of moral and religious sensibility in any given case whether the witness 
is competent, it must of necessity be left mainly if not entirely to the 
discretion of the presiding Judge. S. c. Manuel, 64 N.C. 601. I t  may 
be stated, howerer, that a child of tender years ought to be admitted with 
gwat caution ; and where there is doubt it ought to be excluded." 

Here i t  appears that the trial court at  the conclusion of a lengthy exam- 
ination of the witness, conducted in the absence of the jury, ruled that 
she possessed the requisite qualifications to testify. A transcript of the 
examination appears in the record, from which it appears, among other 
things, that the witness related where she lived, who her relatives were, 
her concept of the Diety and responsibility for telling the truth, the 
details of the ravishment, and identified the defendant, as being the perpe- 
trator. The voir dire examination of the witness sustains the ruling of 
the court below, as does the over-all tenor of her testimony later given 
before the jury. Xc +use of discretion has been msde to appear. See 
8. v. Gibson, supra, upholding the ruling of the lower court in permitting 
a girl a little less than six to testify in a rape case; and S. 7). Jensen, 70 
Ore. 156, 140 P. 740, where the trial court mas sustained in permitting a 
child of four to testify in a prosecution charging assault with intent to 
commit rape. 

We have examined the rest of the defendant's exceptive assignments 
of error and find them to be without substantial merit. ,I careful study 
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of the record leaves us with the impression that  no prejudicial error has 
been made to appear. 

N o  error. 

STATE r. COP TPNDALL. 

(Filed 29 October, 1952.) 
Criminal Law § 50h- 

The bringing into the courtroom of two jars of nontax-paid whiskey 
by an officer a t  the end of the solicitor's argument is improper, the exhibits 
not having been offered in evidence, but where it appears that the solicitor 
was not responsible therefor and that the trial judge categorically charged 
the jury not to consider the jars of whiskey and no reference thereto was 
made in the argument, the incident does not constitute prejudicial error. 

APPEAL by defendant from G ~ n d y ,  E m e r g e n c y  J u d g e ,  March Term, 
1952, of LENOIR. 

Criminal prosecution, tried upon a warrant  charging the defendant 
with the sale of nontax-paid whiskey. There was a verdict of guilty and 
from the judgment imposed, defendant appeals and assigns error. 

A ttorney-General iMcMullan,  Ass is tant  At tomey-Genera l  Love ,  and 
Rober t  L. E m a n u e l ,  M e m b e r  of Staff, for t h e  S ta te .  

J .  F r a n k  W o o t e n  a n d  J o h n  G. D a w s o n  for de fendan t ,  appellant.  

DENNY, J. The appellant makes no contention that  the evidence 
offered in  the trial below was insufficient to carry the case to the jury and 
to support the verdict rendered. H e  seeks a new tr ial  bottomed solely 
upon an  incident that  occurred while the solicitor was arguing the case 
to the jury. 

The  State offered evidence to the effect that on Sunday morning, 13 
January,  1952, between 8 :30 and 9 :00 o'clock, two members of the Police 
Department of the City of Kinston, while passing the house of the de- 
fendant, saw a man coming out of the house. H e  had a paper sack in his 
hand;  and as the police car approached, he threw the sack down. The 
officers stopped and picked the bag u p  and found that  i t  contained a half- 
gallon jar  of nontax-paid whiskey. The man who threw this whiskey 
down was identified and testified a t  the tr ial  that  he purchased i t  from 
the defendant. The officers took the whiskey and went to obtain a search 
warrant  to authorize them to search the defendant's home. When they 
returned with the search warrant, they saw another man coming out of 
defendant's home with a half-gallon jar  of nontax-paid whiskey. The 
officers had to run  the second man down. R e  mas caught and they took 
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possession of his whiskey. Immediately thereafter, the officers searched 
the home of the defendant and found no whiskey. 

The whiskey taken by the officers was not brought into court and identi- 
fied and offered in evidence at  the trial below. Mr. Wooten, one of the 
counsel for defendant, in his argument to the jury, commented on this 
fact and states in the assignment of error, "I challenged then1 as to that 
whiskey; . . ." About the time the solicitor finished his argument, and 
while the presiding judge was temporarily out of the courtroom, an officer 
brought the two half-gallon jars of nontax-paid whiskey in the courtroom 
and placed them on a table near the solicitor. After the solicitor had 
finished his argument, and immediately upon the ret,urn of the judge to 
the courtroom, Mr. Wooten called his attention to the presence of the 
liquor and stated that since it had not been introduced in evidence, he 
objected and excepted to its presence. His Honor said: "I think I can 
correct that."   he court proceeded immediately to charge the jury, and 
in  the charge with respect to the presence of the whiskey, gave the follow- 
ing instruction: "With reference to those two bottles of whiskey over 
there: They were not offered in evidence during the trial, and you need 
not pay any attention to them, gentlemen. Y& will only consider the 
evidence that came from the lips of the witnesses as they testified." 

I t  was improper for the officer to bring the whiskey in court and 
display it in the presence of the jury, since it had not been offered in 
evidence. And this is true even though it is indicated by the record that 
the officer did exactly what the defendant's counsel had challenged the 
State to do.   ow ever. there is nothine to indicate that the solicitor was 

u 

res~onsible for the presence of the whiskey in the courtroon~, or that he 
offered any improper argument to the jur$ in respect theretd as was the 
case in S. v. Eagles, 233 N.C. 218, 63 S.E. 2d 170, where we held the 
charge of the court was insufficient to cure the error in failing to sustain 
the defendant's objection and exception theretofore interposed. 

I n  our opinion, the instruction given by the court in the trial below 
was sufficient to cure any prejudicial effect the incident might otherwise 
have had upon the jury. S. v. Cowel l ,  229 N.C. 610, 50 S.E. 2d 717; 
8. 27. Howley ,  220 N.C. 113, 16 S.E. 2d 705; S. v. Bc'llard, 191 N.C. 122, 
131 S.E. 370. 

The judgment of the court below will be upheld. 
N o  error. 
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J I M  WHITE v. J. H. SOUTHARD, JR. 

(Filed 29 October, 1952.) 
Judgments Q 9- 

No judgment by default, whether by default final or by default and 
inquiry, may be entered so long as answer remains filed of record, regard- 
less of whether it was filed within time or not, and where the clerk cannot 
determine whether answer was filed before or after he signed the default 
judgment, his order setting aside the default judgment on proper motion 
will be upheld. In such instance G.S. 1-220 is not applicable and movant 
is not required to show excusable neglect and a meritorious defense. 

APPEAL by plaintiff from Bennet t ,  Special Judge, February Term, 
1952, of CLEVELAND. 

This is a civil action instituted on 25 September, 1950, by the plaintiff 
against the defendant to recover upon a promissory note executed and 
delivered by the defendant to the plaintiff on 24 December, 1948, in the 
sum of $700.00, payable on 24 April, 1949. Ancillary to the action, the 
plaintiff caused to be issued a writ of claim and delivery for property 
conveyed in a chattel mortgage given as security for the payment of 
the note. 

The summons, copy of the verified complaint, and writ were served on 
the defendant 27 September, 1950, and the defendant retained possession 
of the property by executing bond therefor. 

On 28 October, 1950, the Clerk of the Superior Court rendered a de- 
fault judgment against the defendant and in favor of the plaintiff for 
$700.00, with interest from 24 April, 1949, until paid, together with the 
cost of the action, and for the possession of the property seized under the 
writ of claim and delivery, etc. On the same day the default judgment 
was signed, the defendant filed with the Clerk his answer in which he 
admitted the execution of the note and chattel mortgage, but denied his 
refusal to pay the same. And as a further answer, defense and counter- 
claim, the defendant alleges that he paid to the plaintiff $600.00 on 
22 January, 1949, to apply on the note described in the complaint, and 
that he holds the plaintiff's receipt therefor. He sets up a counterclaim 
of $75.00 due the defendant by the plaintiff for wiring and installing an 
electric range and water heater, payment for which had been demanded 
but remained unpaid. The defendant admitted that he was indebted to 
the plaintiff in the sum of $25.00, and tendered such amount in full and 
complete satisfaction of the amount due to the plaintiff on the note and 
mortgage described in the complaint. 

The defendant moved before the Clerk of the Superior Court on 20 
October, 1951, to set aside the judgment entered against him by default 
on 28 October, 1950, on the ground that the defendant had filed his answer 
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in the office of the Clerk of the Superior Court before the judgment by 
default was signed. This motion was heard by the Clerk on 1 February, 
1952, who entered an order setting aside the judgment because the answer 
and default judgment were filed on 29 October, 1950, one (lag after thr, 
expiration of the time for filing the answer, and he  could not determine 
which one was filed first. 

The plaintiff appealed froin the ruling of the Clerk to the Judge of the 
Superior Court. His  Honor affirmed the ruling of tlle Clerk, in his dis- 
cretion, and allowed the defendant five days to file or refile his answer. 
From this ruling the plaintiff appeals and assigns error. 

Horace Kennedy  and Joe F. J l ~ t l l  f o r  plainti. f ,  appe l lu~r t .  
N o  counsel contra. 

DENNY, J. Tlle appellant contends that the appellee i, not entitled to 
have the default judgment, entered 28 October, 1950, set aside, unless he 
shows excusable neglect and a meritorious defense as required hy the pro- 
visions of G.S. 1-220. This contention is without merit. Thc pror i~ions  
of G.S. 1-220 are inapplicable to the facts disclosed on this record. 

A clerk of the Superior Court may, in proper cases, when no answer 
has been filed, enter a judgment by default final or default and inquiry as 
authorized by G.S. 1-211, 1-212 and 1-213. G.S. 1-214. However, when 
an answer has been filed, whether before or after the time for answering 
had expired, so long as i t  remains filed of record, the clerk is without 
authority to enter a judgment by default. Bailey v. Duvis, 231 N.C. 86, 
55 S.E. 2d 919; Cuhoon v .  Everton,  187 N.C. 369, 121 S.E. 612; Invest- 
ment Co. v. Kelly, 123 N.C. 385, 31 S.E. 671. And when the clerk cannot 
determine whether an  answer was filed before or after he signed a judg- 
ment by default, such judgment, upon proper motion in the cause, should 
be set aside. 

The judgrnent below will be upheld. 
Affirmed. 
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CITY OF SHELBY, ZEB MAUNEY, BUILDING ISSPECTOR FOR THE CITY OF 
SHELBY, AND ON BEHALF OF THE CITY OF SHELBY AS ITS BUILDING 
INSPECTOR, (AND GRIFFIN J. HOLLAND, SINGLE, ELIZABETH CLAY- 
TOR aim HUSBAND, JOHN WILLIAM CLAPTOR, DOROTHY HOLLAND, 
SINOLE, AND LAWRENCE HOLLAND AND WIFE, ROSLIN HOLLAND, 
ADDITIONAL PARTIES PLAINTIFF), v. W. D. LACKEY AND WIFE, LILLIAN 
Z. LACKEY, EVANS L.4CKEY AND WIFE, MARY I. LACKEY, ISABEL 
MOSER a m  LACKEY PONTIAC, INC. 

(Filed 29 October, 1962.) 

1. Municipal Corporations 3 37- 
In an action by a municipality to enforce a zoning ordinance, complaint 

of individuals, joined as parties plaintiff, which fails to show that such 
individuals were citizens or property owners of the municipality, or that 
they would be injuriously affected by the defendants' alleged nonconform- 
ing use, is demurrable for failure to state a cause of action in favor of 
such individuals. 

2. Pleadings fj l o b -  
Where the complaint fails to state a cause of action in favor of addi- 

tional parties plaintiff, demnrrer should be sustained as to such additional 
parties, but demurrer to the complaint for misjoinder of parties should 
be denied. 

3. Trial Q 29- 
A directed verdict may not be entered in faror of the party upon whom 

rests the burden of proof. 

While in proper instances the court may give a peremptory instruction 
that if the jury finds the facts to be as all the evidence tends to show to 
answer the issue as indicated, the court must leave it to the jury to deter- 
mine the credibility of the testimony, and the failure of the court to do so 
must be held for error. 

APPEAL by defendants from Clement, J . ,  August Term, 1952, of 
CLEVELAXD. 

This is a civil action instituted by the plaintiffs for the purpose of 
enforcing the provisions of the zoning ordinance of the City of Shelby 
and restraining the defendants from continuing to use a lot for  business 
purposes, which lot is classified in the zoning ordinance as residential 

property. The ordinance became effective 27 Xay,  1947. 
The plaintiffs, Griffin J. Holland, single, Elizabeth Claytor and hus- 

band, John  William Claytor, Dorothy Holland, single, and Lawrence 
Holland and wife, Roslin Holland, filed a petition and motion a t  the 
Janua ry  Term, 1952, of the Superior Court of Cleveland County, request- 

ing that  they be allowed to become parties plaintiff in this action, and 
permitted to adopt the complaint theretofore filed in the action by the 
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original plaintiffs. The  defendants interposed a demurrer to the petition 
and motion. The demurrer was overruled and the motion allowed. The 
defendants appealed to this Court and we held that  the order making the 
additional parties plaintiff did not impair any substantial right of the 
defendants which would warrant  an appeal. S h e l b y  7%. Lackey ,  235 S.C. 
343, 69 S.E. 2d 607. 

When this cause came on for hearing in the trial below, the defendants 
demurred ore t enus  to the complaint as to these additional parties plain- 
tiff for that  the same did not state a cause of action against the defendants 
in behalf of said plaintiffs, and for misjoinder of psrties plaintiff. The 
demurrer was overruled and the defendants excepted thereto. 

The  tr ial  below resulted in a verdict for  the plaintiffs, and from the 
judgment entered pursuant thereto, the  defendant^ appeal and assign 
error. 

Fal l s  & Fal l s  for appel lanfs .  
H e n r y  B. E d w a r d s  and  9. -4. Pozuell for a p p e l l e ~ s .  

DENR'Y, J. An examination of the complaint filell in this action fails 
to disclose that  the additional parties plaintiff are ill any way interested 
in the subject matter of the action, or that  they are c~tizens of the City of 
Shelby, or  property owners therein, or  that  they will be injuriously 
affected by the nonconfor~ning use of the defendant3' property for busi- 
ness purposes. Hence, we think, in the absence of appropriate pleadings 
in this respect, the demurrer should have been sustained as to these addi- 
tional parties plaintiff. The ruling, however, in so f a r  as it may have 
applied to a misjoinder of parties, will be upheld. 

The  defendants except to the refusal of the court to sustain their motion 
for judgment as of nonsuit. The exception is overruled as to the original 
plaintiffs. 

The defendants also except to and assign as error the charge of the 
court which was as follows : ''GEXTLEMEK OF THE JURY : There is but one 
issue submitted to you-Have the defendants in violation of the Zoning 
Ordinance of the City of Shelby used for business purposes the portion 
of the lot described in the complaint on the North iide of West Marion 
Street, and designated on the plat PLAISTIFFS' EXHI OIT 5 'Used Car  Lot,' 
encloscd by a fence? I f  you find from the evidence the facts to be as all 
of the evidence tends to show, you will answer that issue yes, and with 
your permission I will answer i t  for  you. Answer: 'Tee .' " 

The exception is well taken and must be sustained. A directed instruc- 
tion in favor of the party having the burden of proof is error. H c C ~ a c k e n  
v .  C l a r k ,  235 K.C. 186, 69 S.E. 2d 164;  Ha?jwood z. Insurance  Co., 218 
N.C. 736, 12  S.E. 2d 221; 17(7ru -lfills I ? .  r t r ~ n . ~ f ~ o n , q .  191 S.C. 125, 131 
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S.E. 416; Ho.use v. R. R., 131 'N.C. 103, 42 S.E. 553 ; A l a n u f a c t u h g  Co.  
v. R. R., 128 N.C. 280, 38 S.E. 894; Cox v. R. R., 123 N.C. 604, 31 S.E. 
84&- /~nd  when a peremptory instruction is permissible, conditioned 
upon the jury finding the facts to be as all the testimony tends to show, 
the court must leave i t  to the jury to determine the credibility of the 
testimony. McIntosh's North Carolina Practice & Procedure, 632; B a n k  
v. School Committee, 121 N.C. 107, 28 S.E. 134; Boutten v. R. R., 128 
N.C. 337,38 S.E. 920; K e a m e y  v. T h o m a s ,  225 N.C. 156, 33 S.E. 2d 571. 
This the court below inadvertently failed to do. 

The defendants are entitled to a new trial and it is so ordered. 
Xew trial. 

STATE v. ALONZA HARPER. 

(Filed 29 October, 1952.) 

Intoxicating Liquor § Qc: Searches and Seizures 3 1- 
When an officer of the law sees and recognizes nontax-paid intoxicating 

liquor in a car driven by defendant and admitted by him to be his auto- 
mobile, it is the duty of the officer to arrest the defendant without a war- 
rant and to complete the examination of the car for the purpose of dis- 
covering the extent to which defendant was engaged in the liquor traffic, 
and the defendant's motion to suppress the evidence obtained by the search 
without a warrant is feckless. G.S. 18-6. 

APPEAL by defendant from B u r n e y ,  J., June Term, 1952, GREENE. 
Criminal prosecution upon a warrant charging that the defendant did 

on 24 May, 1951, possess, possess for the purpose of sale, and transport 
nontax-paid intoxicating liquor. 

This case was here on appeal at  the Fall Term, 1951, S.  v. Harper ,  235 
N.C. 67, and was remanded for a new trial for error committed in the 
use of a special verdict. 

TJpon the call of the case at the second trial, the defendant made a 
motion to suppress the State's evidence for that such evidence would be 
incompetent and inadmissible in that the officers' search of defendant's 
car was made without the aid of a search warrant. The motion was 
denied, defendant excepted and the trial proceeded. Several other excep- 
tions were noted during the trial and are brought forward in the record. 
However, the defendant frankly admits in his brief that his appeal stands 
or falls upon the validity of his Honor's ruling on the motion to suppress 
the State's evidence. 

The State's evidence tended to show these facts : While Sheriff Kirby 
Cobb, together with other officers, were engaged in the search of the prem- 
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ises of one Harvey Bowen for illicit liquor, the defendant in company 
with one Roy Dar is  drove u p  into the driveway of the Bowen home and 
stopped his automobile. The officers, upon approaching the car, smelled 
licluor and saw in the back seat of the car, uncovered and clearly visible, 
two jars of nontax-paid liquor. The lid to the boot of the car was propped 
open by some object or objects, which the officers later discovered were 
cases of illegal liquor. The passenger in defenda:it's car was highly 
intoxicated. The defendant left the car from his pocition in  the driver's 
seat and in  conversation with the officers admitted the ownership of both 
the car and the liquor. The officers then arrested the defendant and 
completed the examination of the car, which examination disclosed 30 
gallons of nontax-paid liquor. P a r t  of the liquor was offered in evidence 
for inspection and examination by the jury. The  o%cers had no search 
warrant  authorizing the search of the car. 

Defendant offered no erideilce, but moved for judgment as of nonsuit 
based upon the same grounds as his motion to suppress the State's evi- 
dence, which motion for nonsuit was denied. 

From judgment upon the verdict of guilty upon each count, defendant 
appealed, assigning errors. 

Attorney-General  ~ l ~ c ~ l f u l l a i ~ ,  Ass is tant  A t t o r n e y - G e n e r d  M o o d y ,  and  
Char les  G .  Powel l ,  Jr. ,  M e m b e r  of S t a f f ,  for t h e  S f a f e .  

K. A. Y i t t n ~ n n  for de fendnn t ,  appe l lan f .  

VALENTIXE, J. This appeal presents the single question: Did the 
court commit error in overruling defendant's motion to suppress the evi- 
dence of the officers who, without the use of a search warrant, discovered 
illegal liquor in the back seat and boot of defendant's c a r ?  

G.S. 18-6 provides : "Sothing in this section shall be construed to 
authorize any officer to search any automobile or vc~hicle or baggage of 
any person without a search warrant  duly issued, except where the officer 
sees or has absolute personal knowledge that  there i ;  intoxicating liquor 
in such vehicle or baggage." 

Officers map acquire absolute personal knowledge of the presence of 
liquor in an  automobile through the sense of seeing, smelling, or tasting. 
S. v. G o d e t t ~ ,  188 K.P. 497, 125 S.E. 24;  S .  v. S i p o n ,  190 N.C. 684, 
130 S.E. 854 ; S. 7%. Simmons,  192 K.C. 692, 135 S.1:. 866. 

Upon approaching the car, the officers smelled l~quor .  They looked 
into the car and saw and recognized two jars of contraband liquor uncov- 
ered and clearly risible on the back seat. I t  then becr~me their duty under 
G.S. 18-6 to arrest the defendant, take his automobile in poss~ssion, and 
seize the liquor. Alexand tv  2.. L i n d s ~ y .  230 N.C. 663, 55 S.E. 2d 470, 
and cases there cited; 5'. 1 .  I l ( i q ~ e r ,  235 N.C. 67. The officers, upon 
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smelling and seeing the liquor, were in  possession of sufficient personal 
knowledge tha t  a crime was being committed in their presence to justify 
them in arresting the defendant without a warrant. S. v. Campbell, 182 
N.C. 911, 110 S.E. 86; Perry r .  Hurdle, 229 N.C. 216, 49 S.E. 2d 400; 
Alexander v. Lindsey, supra. 

I t  follows that  the officers, upon acquiring absolute personal knowledge 
that  the defendant had in his possession contraband liquor, were duty 
bound to complete the examination of defendant's automobile for the 
purpose of discovering the extent to which he was engaged in  the liquor 
traffic. There was nothing illegal or irregular about the procedure fol- 
lowed by the officers, and under the facts in this record, there was no 
necessity for a search warrant. The position here taken is greatly 
strengthened by the fact that  the defendant, upon being approached by 
the officers, immediately and readily admitted the ownership and posses- 
sion of both the liquor and the car and the transportation of the liquor. 

The evidence offered by the State was competent and defendant's 
motion to suppress was properly overruled. The verdict and the judg- 
ment of the court below will be upheld. 

X o  error. 

M. E. ALLEN v. JOHN M. McDOWELL. 

(Filed 29 October, 1952.) 

Abatement and Revival § 8- 

Where voluntary nonsuit is taken in a prior action subsequent to the 
filing of answer in the second action between the parties, but prior to the 
hearing on defendant's motion to abate the motion to dismiss on the ground 
of pendency of the prior action is properly denied. 

APPEAL by defendant from Shnrp,  Special Judge, at  2 June  1952 Term 
of RAKD~LPII. 

Civil action to recover on promissory note, and to foreclose chattel 
mortgage given as security therefor. 

The uncontroverted facts seem to be these : That  on 14  Januarx,  1951, 
defendant executed to plaintiff his promissory note in amount of $4,000, 
to be due on or before 14  Norember, 1951, and as security therefor exe- 
cuted to plaintiff a chattel mortgage on a certain shovel,-the chattel 
mortgage being duly registered; that  on 20 October, 1951, defendant paid 
$800 on the note; and that  plaintiff instituted this action on 25 February. 
1952, for  recovery of the balance due on the note, and for possession of 
the shovel described in the complaint. 
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Defendant, in his answer, denies that plaintiff is entitled to recover on 
the note, or the possession of the shovel, at this time, for that on 16 Octo- 
ber, 1951, plaintiff instituted another action against defendant for recov- 
ery on the same note, and for possession of the shovel; that upon the 
summons and claim and delivery being served on him, he, the defendant, 
went to plaintiff and paid his attorney the sum of $800 upon the express 
agreement that he would make payments as soon as he received the balance 
of money for his contracts with a named third party, and that plaintiff 
agreed to drop said action; that the parties to said action were the same, 
and the subject matter involved therein the same as in the present action ; 
that plaintiff has not taken a voluntary nonsuit, and defendant moves 
that this action be dismissed for reason that there is another action pend- 
ing between the same parties concerning the same subject matter. 

And defendant avers that pursuant to the agreeml2nt with plaintiff at 
the time he paid plaintiff the $800, plaintiff agreed that if defendant 
would make payments as soon as he received his money from the named 
third party, he would be allowed to keep the shovel, and that he has been 
unable to collect the money due him ; and hence this action is premature. 

Thereafter the cause came on for hearing on the :notion of defendant 
to dismiss said action in accordance with his plea set up in his answer, 
and the court finding that though another action between the same parties 
regarding the same subject matter was pending in the Randolph County 
Superior Court at  the time this action was instituted, plaintiff has taken 
a voluntary nonsuit in the prior action since the filing of defendant's 
answer in this case. Thereupon the court denied the motion of the de- 
fendant. To order signed in accordance with the above ruling, defendant 
excepted. Exception 1. 

Later the case came on for hearing upon its merits, and issues were sub- 
mitted to and answered by the jury. A h d  from judgment in favor of 
plaintiff upon the verdict rendered by the jury, defendant appeals to 
Supreme Court and assigns error. 

Preve t t e  & Coltrane for plaint i f f ,  appellee.  
O t t w a y  B u r t o n  for de fendan t ,  appel lant .  

WINBORNE, J. The pivotal question here is this: Where at the time 
of the commencement of an action in Superior Court, there is another 
action pending in same court between same parties for the same cause, 
and defendant files answer therein, pleading in abatement thereof the 
pendency of the former action, and, before hearing on the plea, plaintiff 
takes voluntary nonsuit in the former action, may the plea be overruled? 

Defendant cites, and relies upon the case of Curbis v. P i e d m o n t  CO., 
109 N.C. 401, 13 S.E. 944, in support of his contention that the court 
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should have sustained the plea and dismissed the action. -1 reading of 
the opinion there seems to support his position. 

But, on the other hand, plaintiff cites and relies in the main upon the 
case of Cook v. Cook, 159 N.C. 46, 74 S.E. 639, in support of his conten- 
tion that  the court properly overruled the plea, and denied motion to 
dismiss the action. -2 reading of the opinion there supports his position. 

Thus dirergent opinions hare  been expressed in these cases. Howerer, 
we think, and hold, that  the Cook case presents the better view. There, 
in opinion by Hoke ,  J., the Court said:  "As a general rule, this right to 
plead the pendency of another action between the same parties, before 
judgment had, is regarded to a large extent as a rule of convenience, 
resting on the principle embodied in the maxim, ' N e m o  debet his vexare,' " 
t ha t  is, tha t  "No one should be twice harassed for the same cause." 
Black's Lam Dictionary. And the Court continued by saying: "The 
defect is one that  can be waired, and i t  may also be cured by dismissing 
the prior action a t  any time before the hearing," citing Grttbbs v. Fergu- 
son, 136 N.C. 60, 48 S.E. 551. See also Brock v. Scott ,  159 N.C. 513, 
75 S.E. 724, and also Kes femon 1.. R. R. Po., 146 N.C. 276, 59 S.E. 871; 
B n r n e f f  T. illills, 167 N.C. 576, 83 S.E. 826; Reed v. Xortgage Co., 207 
N.C. 27, 175 S.E. 834. McIntosh N. C. P. R. P. 479-480; Annotation 
118 -1.L.R. 1477. Compare Xoore  v. Jfoore,  224 N.C. 552, 31  S.E. 2d 
690. 

.\pplying the ruling in the C'ook case to casc in hand, a single action 
remains. and defendant will not he twice vexed for the same cause. 

Other assignments of error hare  been given due consideration, and in 
them error is not made to appear. Hence, in the judgment from which 
appeal is here taken, we find 

S o  error. 

CHARLES TO. CARSWELL v. TOWN O F  MORGANTOE, a MUNICIPAL 
CORPORATION. 

(Filed 29 October, 1952.) 

1. Adverse Possession § Qb- 
Presumptive possession to the outermost boundaries of a tract of land 

can arise only when claimant goes into possession under color of title, and 
in the absence of color the possessor cannot acquire title to any greater 
amount of land than that  which he actually occupies for the statutory 
period. 

2. Adverse Possession 8 5- 
Claimant by adverse possession must show possession of a definite area 

of land which can be located within certain and identifiable boundaries. 
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3. Adverse Possession Q 19- 
Plaintiff claimed that his predecessor in title went into possession of two 

tracts of land through a tenant who possessed both tracts of land for at 
least twenty years without color of title. Plaintiff's evidence tended to 
show that the tenant actually occupied only a few acres of one of the 
tracts, without evidence tending to describe, identify, or locate the par- 
ticular land actually occupied. Held:  Nonsuit was properly entered. 

-\PPEAL by plaintiff from Sink, J., at June Term, 1952, of BURKE. 
C i d  action to quiet title to realty. 
The complaint alleges that the plaintiff, Charles W. Carswell, owns 

two adjoining parcels of land, namely, a 51-acre tract and a 49-acre tract, 
in the South Mountains of Burke County, and that the defendant, the 
Town of Morganton, claims some estate or interest in them adverse to 
him. The complaint prays that the plaintiff's title lie quieted as against 
such claim. The answer denies the material averments of the complaint. 
I n  addition, the answer asserts that the defendant owns the lands de- 
scribed in the complaint, and that the plaintiff claims some estate or 
interest in them adverse to the defendant. I t  asks for judgment quieting 
the defendant's title as against plaintiff's claim. 

The plaintiff lays claim to the lands in dispute on the theory that Joel 
Walker, acting through his tenants, adversely possessed both tracts for at  
least twenty years without color of title; that after such possession had 
ripened into title, Joel Walker died testate, devising both tracts to his 
wife, Caroline Walker; and that Caroline Walker tihereafter died intes- 
tate, leaving both tracts to her only heir, the plaintiff'. 

The plaintiff presented evidence at  the trial sufficient to show the mat- 
ters summarized in the numbered paragraphs set for1,h below. 

1. Outer boundaries of the two tracts are delimitel3 by corner and line 
trees bearing "~rery old7' hacks. 

2. Mrs. Winnie Chapman and her son, John Chapman, resided in a 
dwelling house, which formerly stood on the 51 acre tract, "for 20 or 25 
years" next preceding 1922. They ('farmed . . . about 15 or 20 acres 
. . . on both tracts" during each of these years. But they did not exer- 
cise physical acts of dominion over any portions of the two tracts except 
those covered by the dwelling-house and its curtilage and the fields culti- 
vated by them. 

3. Mrs. Winnie Chapman and John Chapman owupied the lands in 
controversy to the extent set forth abore as tenants of Joel Walker, who 
claimed title in fee to all of it. 

4. Neither Joel Walker nor any person claiming under him was in the 
actual occupancy of any part of either tract at  any time after 1921. 

5. Joel Walker died testate subsequent to 29 September, 1925. His 
will was drafted by Squire Waits A. Cook, a highly respected magistrate 
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of Burke County, who placed the testamentary character of the instru- 
ment beyond dispute for all time by causing Joel Walker to subscribe this 
subjoined declaration: "It  is understood that this will is not to go into 
effect until after m y  decease." 

6. The will of Joel Walker bears the caption "North Carolina, Burke 
County," and contains this provision: ('I give and devise to my beloved 
wife Caroline Walker the tracts of land on which I now reside containing 
250 acres more or less for her natural  life in satisfaction of all dower. 
This tract known as the Wilson land also a tract known as the Bob tract. 
I n  fact I bequeath unto her all of my real estate that  is in this County." 

7. The lands in controversy are not included within the boundaries 
described in  the will as the Wilson land and the Bob tract. The plaintiff 
contends that  they passed to Caroline Walker under this clause: "In 
fact I bequeath unto her all of my  real estate that  is in this County." 

8. Caroline Walker died intestate subsequent to 31 July,  1942, sur- 
vived by an  only heir, namely, the plaintiff, her son by a marriage which 
antedated her union with Joel Walker. 

9. There are now no indications on the ground of the boundaries of 
the ~ o r t i o n s  of the property in controversy once embraced by the dwelling- 
house and its curtilage and the fields cultivated by Mrs. Winnie Chapman 
and her son, John  Chapman. 

When the plaintiff had produced his evidence and rested his case, the 
defendant moved to dismiss the action upon a compulsory nonsuit. The 
trial judge allowed the motion, and entered judgment accordingly. The 
plaintiff excepted and appealed, assigning the entry of the involuntary 
nonsuit as error. 

SIu11, P a t t o n  d2 Craven for plaint i f f ,  appe l lan f .  
,Tohn B. X c M u r m y  for de fendan t ,  a p p e l l e ~ .  

ERVIR, J. This question arises a t  the threshold of the appeal: Does 
the plaintiff's evidence suffice to show that  his supposed predecessor, Joel 
Walker, acting through tenants, acquired title to all the land embraced 
within the boundaries of the tracts in controversy by twenty years adverse 
possession under known and visible lines and boundaries within the pnr- 
view of the statute codified as G.S. 1-40? 

This question must be answered in the negative for the very simple 
reason that  there can be no constructive possession by one holding land 
adversely unless he holds under color of title. 

An adverse possessor of land without color of title cannot acquire title 
to any greater amount of land than that  which he has actually occupied 
for the statutory period. Land  Co.  v. Pot ter ,  189 N.C. 56, 127 S.E. 343 ; 
Rhodes v. d n g e ,  173 N.C. 25, 91 S.E. 356; Anderson v. Meadows,  162 
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N.C. 400,78 S.E. 279; May v. Manufacturing Co., 164 N.C. 262, 80 S.E. 
380; Berryman v. Kelly, 35 N.C. 269; 2 C.J.S., Adverse Possession, 
section 181. He  cannot enlarge his rights beyond the limits of his actual 
possession by a claim of title to other land abutting that which he actually 
occupies, even though such other land may be defined by marked bounda- 
ries. Logan v. Fitzgerald, 87 N.C. 308; B y n u m  v. [i'hompson, 25 N.C. 
578. 

The reason for the rule restricting one who holds adversely without 
color of title to the amount of land actually occupied by him was well 
stated by that great jurist, Chief Justice Ru f in ,  more than a century ago. 
H e  said: "But the question is, what is possession for that purpose? 
Plainly, it must be actual possession and enjoyment. I t  is true, indeed, 
that if one enters into land under a deed or will, the entry is into the 
whole tract described in the conveyance, p i m a  facie, rind is so deemed in 
reality, unless some other person has possession of a part, either actually 
or by virtue of the title. But when one enters on land, without any con- 
veyance, or other thing, to show what he claims, how can the possession 
by any presumption or implication be extended beyand his occupation 
de facto? To allow him to say that he claims to certain boundaries beyond 
his occupation, and by construction to hold his possession to be commen- 
surate with the claim, would be to hold the ouster of the owner without 
giving him an action therefor. One cannot thus make in himself a posses- 
sion, contrary to the fact." B y n u m  v. Thompso.n, supra. 

Inasmuch as Joel Walker had no color of title to the two tracts, his 
claim to owners hi^ of the 100 acres included within 1;heir outer bounda- 
ries did not extend his possession or his rights an inch beyond the dwell- 
ing and the curtilage actually occupied by his tenants and the 15 or 20 
acres actually cultivated by them. As a consequence, the plaintiff's evi- 
dence is insufficient to establish possession by Joel Walker's tenants of 
all the land involved in this action for the statutory period. Indeed, the 
testimony does not warrant a verdict that Joel Walker acquired title by 
adverse possession to the parts of the land actually occupied by his ten- 
ants. This is so because the evidence does not describe, identify, or locate 
these parts of the property as definite areas of land. Wainwright zl. 
M a d u r y  Lumber Co., 206 Ala. 559, 90 So. 315 ; Maney v. Dennison, 110 
Ark. 571, 163 S.W. 783; Weston v. Morgan, 162 S.C. 177, 160 S.E. 436. 
The defective state of the testimony in this respect is undoubtedly due to 
changes made on the land by the passing years. 

These considerations show that the allowance of the motion for a com- 
pulsory nonsuit was proper. For  this reason, we do not rule on the ques- 
tion whether Caroline Walker took a fee or a life estate in any real prop- 
erty which may have passed to her under this clause o.f the will : "In fact 
I bequeath unto her all of my real estate that is in this County." 
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The judgment dismissing the action upon an involuntary nonsuit is 
Sffirmed. 

STATE v. JOHNNIE BRYANT. 

(Filed 29 October, 1952.) 

Criminal Law gg 57b, 67b- 
An appeal does not lie from a discretionary denial of an application for 

a new trial on the ground of newly discovered evidence. 

APPEAL by defendant Johnnie Bryant from Burney ,  J., at  August 
Term, 1952, of SAMPSON. 

Criminal prosecution upon four separate warrants each upon an affi- 
davit charging defendant and another with larceny of chickens. 

Verdict: "That said Johnnie Bryant is guilty of larceny of chickens." 
Judgment: Confinement in the common jail, etc. 
On appeal therefrom to Supreme Court at  Spring Term, 1952, no error 

was found. See 235 N.C. 420, 70 S.E. 2d 186. 
Thereafter at  the next succeeding term, August Term, 1952, of Supe- 

rior Court of Sampson County, N. C., defendant filed, in writing, motion 
for a new trial on account of newly discovered evidence,-supporting 
same by certain affidavits. The presiding judge, after considering said 
written motion and affidavits filed, and an examination of the record of 
the case on appeal to Supreme Court, as aforesaid, denied the motion in 
his discretion. 

From order in accordance therewith defendant appeals to Supreme 
Court, and assigns error. 

,4ttorney-Qeneral McXu l lan  and Assistant Attorney-General B r u f o n  
f o r  the State. 

Dacid J .  Turl ington,  ,Jr., f o ~  defendant, appellant. 

WISBORNE, J. Appeal to the Supreme Court does not lie from a dis- 
cretionary determination of an application for a new trial on the ground 
of newly discovered evidence. See 8. v. Suddreth,  230 N.C. 754, 55 S.E. 
2d 690; also S. v. Thomas ,  227 N.C. 71, 40 S.E. 2d 412; S. v. Rodgers, 
217 N.C. 622, 8 S.E. 2d 927; S. v. Lea, 203 N.C. 316 (a t  322), 166 S.E. 
292, and cases there cited. &o S. v. Grass, 223 N.C. 859, 27 S.E. 2d 
443; S. c. Parker,  235 N.C. 302, 69 S.E. 2d 542. 

Hence under the authority of these cases the appeal in the present 
case is 

Dismissed. 
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STATE v. RANSOM MURPHY. 

(Filed 29 October, 1952.) 

APPEAL by defendant from B u r n e y ,  J., a t  August Term, 1952, of 
SAMPSON. 

Criminal prosecution upon warrant  issued out of County Recorder's 
Court, tried in  Superior Court of S a n l ~ ~ s o n  County, on appeal thereto 
from judgment of the Recorder's Court charging, as limited by the trial 
judge, that  defendant violated prohibition laws in manner therein stated. 

Verdict : "Guilty of possession for the purpose of s d e  and of operating 
a public nuisance." 

Judgment:  Confinement in the common jail, etc. 
On  appeal therefrom to the Supreme ('ourt a t  Spring Term, 1952, no 

error was found. See 235 N.C. 503, 70 S.E. 2d 498. 
Thereafter a t  the next succeeding term, August Tcrni, 1952, of Supe- 

rior Court of Sampson County, X. C., defendant filed in writing a motion 
for new tr ial  on account of newly discorered evidence,-supporting same 
by certain affidavits. 

The  presiding judge, after considering said written motion and affi- 
davits filed therewith, and on examination of the record of the case on 
appeal to the Supreme Court, as aforeqaid, denied the nlotioii in his 
discretion. 

From order in accordance therewith defendant appeals t o  Supren~e  
Court, and assigns error. 

-4ttorney-General MciVu l lan  a n d  Assistrcnt d t torr ley-General  Brz l fon  
for the S ta te .  

Dav id  J .  T u r l i n g t o n ,  Jr . ,  for de fendan t ,  appel lant .  

PER CURIAM. Appeal to the Supreme Court does not lie from a discre- 
tionary determination of a n  application for a new tr ial  on the ground of 
newly discovered evidence. Hence, under authority of case of 8. v. 
Br*yanE, an te ,  379, opinion this day handed down, the appeal in the present 
case is 

Dismissed. 
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W. P. PRICE v. DICKSON WHISNANT, GGARDIAS OF A. H. McRARP, NOX 
COMPOS MESTIS; MATTIE McRART, EARL BRADFORD AND FINLEP 
McGEE. 

(Filed 5 November, 19.32.) 

1. Adverse Possession § 3- 

Where a grantee goes into possession of the tract of land conveyed and 
also a contiguous tract under the mistaken belief that  the contiguous tract 
was included within the description in his deed, held no act of such grantee, 
however exclusive, open and notorious will constitute adverse possession 
of the contiguous tract so long as  he thinks his deed covers the contiguous 
tract, since there is no intent on his part to claim adverse to the true 
owner. 

In  order for possession to be adverse, clainlant must hold openly, noto- 
riously, and continuously under known and risible lines and boundaries 
by making such use of the land of which it is naturally susceptible con- 
tinuously in the character of owner so as  to make him subject to an action 
in ejectment, and occasional acts of ownership which are  unaccompanied 
by a continuous possession of public notoriety and which amount to no 
more than separate and unconnected trespasses, is insufficient. 

3. Adverse Possession 5 19-Evidence held insufficient t o  show t h a t  posses- 
sion mas continuous and exclusive. 

The grantee in a deed went into possession not only of the tract con- 
veyed but also a contiguous tract under the mistaken belief that the 
contiguous tract was covered by the description in his deed. Later he 
found the contiguous tract was not included, and thereupon obtained a 
quitclaim deed to the contiguous tract from the heirs of his predecessor in 
title. I le ld :  His acts of dominion over the contiguous tract prior to ascer- 
taining the inadvertence were not adverse, and where his evidence of 
adverse use of the contiguous tract after discovering the mistake tends to 
show that his return of the land for taxes was not increased after he took 
the quitclaim deed, that  on one occasion he sold hickory timber therefrom 
which required only two days to cut and remove, that his son cut stove 
wood from the tract, without any evidence as  to how much wood was cut 
or how frequently, and that  he posted "No Hunting" signs on the land, is 
insufficient to show such continuous and esclusire possession subsequent to 
the execution of the quitclaim deed as  would ripen title, and defendants' 
motion to nonsuit should have been allowed. 

A ~ P E A I ,  by  defendants from Sink,  .J., M a r c h  Term, 1952, of CALDWELL. 
This  action was brought by the plaintiff again.;t the defendant A. H. 

McRary,  e t  als., to establish title to 64.4 acres of land which the  plaintiff 
alleges he owns and to recover damages f o r  trespass. H e  also alleges t h a t  
the  defendant 11. 3IcRary  claims title t o  the  same t rac t  of l and  and 
t h a t  the  defendants i n  person a n d  through the i r  agents, servants, and  
employees, h a r e  trespassed upon said land and  have cut  and removed cer- 
t a in  t imber  therefrom. 
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The additional facts necessary to a disposition of this appeal will be 
hereinafter stated. 

1. The plaintiff purchased a tract of land in 1913 containing 175 acres, 
more or less, from T. H. Broyhill. He  moved on thly land in 1916 with 
his family and has resided thereon continuously since that time. 

2. According to plaintiff's testimony, he thought until sometime in 
1921 that his deed from Broyhill covered the 64.4 acres of land now in 
dispute. I n  1914, he began to cut timber on this area. I n  that year a 
considerable quantity of telephone and light poles were cut and removed 
by the plaintiff and his sons, Hamp and Fred Price, and Finley Steele. 
H e  peeled a considerable amount of tan bark on the premises in 1916. 
Some tan bark was peeled in three different years. Fred Price testified, 
'(We cut buck oak for crossties, . . . in 1916, and on up until 1926 . . . 
We cut firewood and stove wood off of it. and hauled to town and sold it. 
and cut and hauled firewood to the hous;, and used it. We cleared up a 
piece back here on the West end of it, and were going to put out a peach 
orchard. Papa and Hamp and myself did that, but we never did get to 
put it out. . . . We cleared up another place down there and tended it. 
That was in 1916, if I remember right, and we put it in Irish potatoes 
and beans and corn, and in 1917 Papa sold John Bullinger and Berry 
Bryant a big body of extract (chestnut) wood. . . . They worked in there 
off and on for three years practically all over the disputed land." 

3. W. P. Price, the plaintiff, testified that his first work on the disputed 
land was peeling tan bark; that he had done more or less work on the 
disputed land ever since he had been there and some before he moved on 
the Broyhill land. "I had some of it tended, some of this disputed land, 
Irish potatoes and beans and corn, and I plowed it with a plow and mule, 
and on top of the ridge we cleared some for a peach orchard. That was 
on the disputed land. We cut and hauled telephone poles from this dis- 
puted land, and sold them, or somebody did it for me." The plaintiff 
discovered in 1921 when he had a survey made of the land described in his 
deed from Broyhill, that the deed did not cover the disputed area. He  
thereafter obtained a quitclaim deed, remising, releas mg and quitclaiming 
to him the 64.4 acres now in dispute and a portion of the land he obtained 
from Broyhill. The quitclaim deed, containing a description of 175 acres 
of land, was not procured from Broyhill but from thtl Lee heirs who were 
the grantors in the deed to Broyhill. The quitclaim deed was not dated 
but was filed for registration on 13 January, 1926. 

4. The plaintiff caused ('No Hunting" posters to be placed on the 
original tract of land purchased from Broyhill, and on the disputed area, 
in 1930 or 1931. He began paying taxes on the Broyhill land in 1913. 
He returned for taxes the 175 acres of land called for in the Broyhill 
deed and has continued to pay thereon ever since. He  made no change 



N. C.] FALL TERM, 1952. 383 

in his tax returns after he secured the quitclaim deed, and has continued 
to pay taxes only on 175 acres of land. 

5. According to the plaintiff's evidence, he sold some hickory timber 
off the disputed land in 1938 or 1939. His son, John Price, testified, "We 
peeled tan bark and hewed crossties, and we cut out stove wood; we cut 
out firewood and hauled it to town and sold it. We started going on the 
place in 1918 and from that time on until a few months before this law 
suit started. I n  the last ten years my father sold some hickory timber, 
but I have got wood on it. . . . I hare cut stove wood and have also 
posted the land. We put posters on the land in 1930 and 1931." 

6. George Chester testified that he and another party bought from Mr. 
Price, "certain hickory timber some years ago, a little bit. . . . it was 
about 1938 or 1939, . . . I was not familiar with the line around the 
disputed area. . . . Mr. Price showed nie where to start, down next to 
the branch and on top of the mountain, where to go up the mountain. I 
don't remember about the land being posted with 'NO Hunting' signs. 
The operation I am talking about lasted about two days." 

7. The defendant, A. H. McRary, was adjudged n o n  compos m e n f i s  
7 February, 1947, and Dickson Whisnant is his duly appointed and 
acting guardian. 

8. The defendants offered evidence tending to show that A. H. McRarx 
is the owner of the disputed land; that he has occupied it adversely for 
a period of more than twenty years. 

Issues were submitted to and answered by the jury as follows : 
"1. IS the plaintiff the owner and entitled to the possession of the lands 

in dispute embraced by the letters B-2P-D-G-F-B, as shown on the court 
map. Answer: YES. 

"2. If so, hare the defendants trespassed upon the same? Answer: 
No." 

From the verdict and judgment entered thereon, defendants appeal 
and assign error. 

Folger L. Touwsend  and F a t e  J .  Beal  for plaintif f ,  appellee. 
B u r k e  13 Burhse and H a l  B. A d a m s  for defendants ,  appellants.  

DENNY, J. This case was before us at  the Fall Term, 1950. We 
granted a new trial because of errors in the charge with respect to the 
burden of going forward with the evidence and as to what constituted 
constructive possession. The opinion on that appeal is reported in 232 
N.C. 653, 62 S.E. 2d 56. 

I n  the former opinion, we interpreted the allegations of the complaint 
and the evidence introduced at the trial from which the appeal was taken, 
to show that the plaintiff was claiming title to the 175 acres of land 
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described in  the quitclaim deed from the Lee heirs, and that  the quitclaim 
deed contained a description of all the land c o n ~ e y t d  from Broyhill to 
Pr ice  in  1913, plus the 64.4 acres now in  dispute. This interpretation led 
to  the conclusion that  Broyhill did not convey to Price, the plaintiff 
herein, but approximately 110 acres of land. The deed from Broyhill to 
Pr ice  was not introduced in evidence a t  the former trial. At the last 
trial, however, i t  was introduced in evidence by the dcfendants to show 
that  the plaintiff did get from Broyhill all the lan 1 that  Broyhill got 
from the Lee heirs, to n i t  : 175 acres. And the su rwy  thereof discloses 
that  the original tract of I75 acres whicah the plaintiff Price purchased 
from Broyhill i n  1913, lies north and northeast of the 61.4 acres of land 
now in  dispute. And one of the southern boundary lines of tlie Broyhill 
tract runs with tlie Robert McRary line 185 poles which is identical with 
the northern boundary of the disputed area. 

The deed introduced by the defendants explains alitl clarifies the testi- 
mony of the plaintiff with respect to the land he ncw claims under the 
two deeds. F o r  the purposes of this lawsuit, the plaintiff only alleges that  
he is the owner of the 175 acres of land described ill his quitclaim deed 
from the Lee heirs. This quitclaim deed purports to release, remise, and 
quitclaim unto the plaintiff the 64.4 acres of land no7\. in dispute, plus so 
much of the acreage conveyed to plaintiff by Broyhill as was necessary 
to  make 175 acres. Actually, according to the plaintiff's evidence, he 
claims to be the owner of tlie original tract of I75  ccres, which he pur- 
chased from Broyhill, and of the 64.4 acres of land contained in the quit- 
claim deed which was not included in his original deed. 

I t  is apparent from the record that  the plaintiff go1 all of the 175 acres 
of land described in his decd from Broyllill, but none. of the land now in 
dispute lies within the boundaries called for in that deed. Thi? he dis- 
covered for the first time in 1921, when he had the land described in his 
deed from Broyhill surreyetl. I11 the meantime, he hat1 exercised owner- 
chip over much of the premises in dispute in  the maliner above set forth, 
under the mistaken belief that  the description in his deed included the 
area. When he made this discovery, he could not obt:lin title to this adtli- 
tional area from Broyhill, sincc Broyhill had con1 ~ y c d  to him all the 
land he purchased from the Lee heirs. Consequently, hc later obtained 
and recorded a quitclaim deed from the Lee heirs. 

The defendants assign as error the failure of the court below to sustain 
their motion for judgment as of nonsuit interposed a t  the close of the 
plaintiff's evidence and renewed a t  the close of all the evidence. There- 
fore, i t  becomes necessary to consider whether the plaintiff offered suffi- 
cient evidence to show title to the disputrd area by adverse possession for 
twenty years, or under color of title for seren years. 
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On the former appeal, exceptions to the failure of the court to sustain 
defendants' motion for judgment as of nonsuit, were assigned as error. 
However, they were not brought forward in the brief and argued as 
required by Rule 28 of the Rules of Practice in the Supreme Court, 221 
N.C. 563 ; hence, they were taken as abandoned and were not discussed or 
considered. 

The plaintiff makes it clear that when he went into possession of the 
Broyhill tract of land he intended to claim only the land described in his 
deed from Broyhill and he thought his deed covered the disputed area. 
There was no occasion for any change in his belief prior to his discovery 
in  1921 that the land now in dispute was not corered by his deed. As a 
consequence, so long as he thought his deed covered the disputed area, his 
possession was not adverse but a claim of rightful ownership. The court 
below so instructed the jury. This precise question was passed upon in 
Gibson 1.. Dudley, 233 N.C. 255, 63 S.E. 2d 630, where Stacy, Chief 
,Jzrstice, speaking for the Court, said : "If his possession were exclusive, 
open and notorious, as he now contends, no one regarded i t  as hostile or 
adverse, not even the plaintiff himself, for he was not conscious of using 
his neighbor's land. 'I thought all the time it was mine.' These conclu- 
sions are impelled by the plaintiff's own testimony." See also Vanderbilf 
11. Chapman, 175 N.C. 11, 94 S.E. 703, and King 11. Wells, 94 N.C. 314. 

Therefore, no act of the plaintiff, however exclusive, open and noto- 
rious i t  may have been prior to the time he discovered the area now in 
dispute was not covered by the description in his deed, will be consid- 
ered adverse. 

I n  order to sustain the verdict below, the evidence must be sufficient 
to show that after 1921 the plaintiff openly, notoriously and continuously 
possessed the disputed land under known and visible lines and boundaries, 
adversely to all other persons for twenty years, or that he possessed i t  
adversely under color of title for seven years. 

What have been the acts of the plaintiff since 1921 to establish title by 
adverse possession for twenty years, or since 1926 under color of title for 
seven years? Fred Price, a son of the plaintiff, testified that "we cut buck 
oak for crossties in 1916 and on up  to 1926." H e  testified to no act of 
adverse possession or use of the land in any respect after 1926. The 
plaintiff testified, "He had done more or less work on the disputed land 
ever since he had been there and some before he moved on the Broyhill 
land." However, he testified to no adverse act or use of the land after 
1921 except having "No Hunting" posters placed on the original tract 
of land purchased from Broyhill and on the disputed area in 1930 or 
1931, and the sale of some hickory timber in 1938 or 1939. And accord- 
ing to the testimony of the purchaser of the hickory timber, its removal 
required about two days. 
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The plaintiff has only returned and paid taxes on the original 175 
acres of land which he purchased from Eroyhill in 1913. H e  testified. 
( L  I kept on paying the same amount, returning it foi- the same amount 
afttlr I took the quitclaim deed." This negatives any contention that  he 
has listed or paid taxes on the 64.4 acres of land now in dispute. 

John  Price, son of the plaintiff, testified, "ve  started going on tlie placc 
in 1915 and from that  time on ulltil a few months before tlie law suit 
started." The sole acts tending to show adverse posst~srion, however, 0x1 

the part  of the plaintiff, were enunierated by this witness as follows : "Ill 
the last ten years my father sold some hickory timber, but I have got n ood 
on it. . . . I hare  cut stove wood and harc  also posted the land. We put 
posters on the land in 1930 and 1031." I Iow mucli $tore wood lie cut and 
removed from the preinises, whethcr a single load or more is left to cow 
jecture. 

I n  the case of Loftirr 1 . .  ( 'obb,  46 X.C. 406, it mas held where land n a -  
not swamp land, but good turpentine land, having 9 great number of 
pine trees upon it fit for making turpentine, that the f t d i n g  of hogs u p 1 1  
i t  and cutting of timber trees from it was not making the ordinary usc. 
and taking thc ordinary profit of which it was suscel~tible in its present 
state, and did not, therefore, show that  the acts nere  done in tllr c l~arac t r r  
of owner and not of a11 occasional trespasser. Lot-Xlenr 1 . .  S ' a w g p ,  150 
N.C. 236, 74 S.E. 347; -1lexnnder 2.. C'ednr W o r k s ,  177 N.C. 137, 98 S.E. 
312. 

This Court also held in R i ~ r t l ~ f f  1.. A"inltnons, 49 N.('. 295, that tlie acts 
of the plaintiff in going annually for a few veeks a t  a tinic, upon land to 
cut and take off timber and rails, were ~ e p a r a t e  and unconnected tres- 
passes, and did not amount to the exercise of such o\vnership as could 
ripen title. 

I n  W i l l i a m s  I . .  T17ctllucc, 78 N.C. 354, the plaintiff claimed title under 
color by a d ~ e r s e  possession for seven years. The Ccurt, in considering 
the evidence, said : "No witness proves that the plaintiff or those under 
whom he claims had been in the actual possession of tlie lands in dispute 
for a year, a month, or a week continuously, prior to  the commencement 
of the action. From 1837, the date of the deed under which the plaintiff 
claims, to 1873, when the action was instituted, a period of sixteen years, 
only a few single acts of trespass were proved, such as cutting ton timber 
a t  one time, firewood a t  another, making rails a t  anolher, making bricks 
a t  still another, all occasional and a t  long intervals, unaccompanied hy a 
continuous possession of public notoriety, such as the law requires to be 
given to the world that the plaintiff is not a mere t r q a s s r r ,  but claims 
title to the land against all mankind." 

I n  proving title by continuous, open and adverse possession of land for 
twenty years, or under color of title for seven years, rothing must be left 
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to conjecture. "Occasional acts of ownership, however clearly they may 
indicate a purpose to claim title and exercise dominion over the land, do 
not constitute a possession that  will mature title." R u f i n  I ? .  Overby,  105 
N.C. 78, 11 S.E. 251. 

I n  the case of S h a f e r  1'. Gayno?, 117 N.C. 15, 23 S.E. 154, where the 
"acts of dominion consisted of cutting board timber some time during a 
particular year on a piece of n-ootlland ; but there was no evidence to show 
that they were continuous or, if they were, that the land, though while 
rovered with timber it was not susceptible to other use, might not have 
been cleared and cultivated, regardless of its capacity for profitable pro- 
duction," it was held that  such acts were not sufficiently adverse to mature 
title. 

Again in the case of Fvllcr  1.. Elizcrhcfh C i f y ,  118 N.C. 25, 23 S.E. 922, 
there was evidence to the effect that  plaintiff had sold off portions of the 
property and offered the balance for sale, and that he had listed and paid 
taxes on the land continuously since he got his deed for i t  in 1870, more 
than twenty years prior to the institution of the action. The Court said : 
"Plaintiff showed color of title for a greater length of time than was 
necessary to ripen into a perfect title against the State and all persons not 
under disability, if i t  had been accompanied by adverse possession. . . . 
But  we are unable to see from the evidence that  plaintiff has been in 
possession of this land a t  all, under any of the rules laid down by the law. 
The fact that  he claimed it and offered i t  for sale, or that  he paid taxes on 
it, is no possession. I t  must be cuch possession and exercise of dominion 
as would subject him to an  action of ejectment." The case of Perry  v. 
.-Ilford, 225 N.C. 146, 33 S.E. 2d 665, is in accord n i th this view. 

Likewise. where the plaintiff claimed land under color of title, and 
the testimony as to acts of posscs~ion by him, or those under whom he 
claimed. was that  an agent of his grantor raked and hauled straw off the 
land for one or two years, and that plaintiff's father had farmed an acre 
or two of the land in controversy, such evidence was held insufficient to 
ripen title. P r e z n f f  I * .  IInrrclson, 132 N.C. 250, 43 S.E. 800. 

Adverse possession, necessary to eqtablish title, must be continuous. 
X o n k  I?. Il'ilniingfon, 137 N.C. 322, 49 S.E. 345. An occasional entry 
upon land for the purpose of cutting a few logs is insufficient evidmce of 
adverse possession to establish title. Lnnd Co. 1 . .  Floyd,  167 N.C. 686, 
83 S.E. 687. 

Applying the law as laid down in our decisions to the facts disclosed by 
this record, we are of the opinion that  after 1921, the acts of the plaintiff 
with respect to the  remises involved. amount to nothing more than occa- 
sional trespasses. Since 1921, the plaintiff has not taken the usual profits 
from this land or used it in the manner in which it was susceptible of 
being used. H e  introduced evidence to the effect that the disputed land 
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lies "pretty well"; that  there is a lot of good timber, white pine, old field 
oak, and poplar on it. Pr ior  to 1921, when he thought, the land belonged 
to him, he cleared and farmed a small area. H e  also cleared a small area 
on which he planned to plant a peach orchard. H e  peeled tan bark, cut 
and sold telephone poles, light poles, crossties, firewood and stove wood. 
However, since 1921, none of the cleared land has been cultivated. The 
plaintiff has made only one sale of a snlall number of hickory trees off of 
the disputed area since 1926; and his son, John  Price, who lives with his 
father, has cut and removed some stove wood from t h  premises a t  some 
time within the last ten years. How much stove wood he cut, and whcther 
he cut such wood more than once, is not made to appear. I n  our opinion. 
these isolated cases over a long period of time, togethw with the posting 
of "No Hunting" signs on the premises, are insufficient to establish title 
by adveree possession for twenty years, or under colol- of title for seven 
years. 

I n  view of the conclusion we have reached, i t  is not necessary to con- 
sider and determine whether a quitclainl deed that  merely releases and 
quitclaims ally interest the grantors may have in the described premises 
(and not purporting to convey anything), is or is not color of title. What 
was said in the opinion on the former appeal in this case with respect to 
the quitclaim deed inrolved herein being color of title ss to the 64.4 acres 
of land i11 dispute, while in coriforniity with the defendants' contention 
with respect to constructive possession on that appeal, 'wch statement will 
not be held as determinative of the question whether such quitclaim deed 
is or  is not color of title. A ruling on that question is reserved for future 
determination in an  appeal in which the adjudication ihereof is necessary 
to a decision. 

The defendants' motion for judgment as of nonsuit should h a w  been 
granted, arid thc ruling to the contrary is 

Reversed. 

E. G .  NARRON, ADM~NISTRATOR OF THE ESTATE OF PEORIA WATKINS MCS- 
GRAVE, DECEASED, T. RICHARD MUSGRAVE A K D  RICHARD MCS- 
GRAVE, JR., STEPHEN BASS AND WIFE. BETTIE 13ASS. 

(Filed 5 November, 1952.) 
1. Estates 9 Og- 

9 remainderman may not maintain an action for the possession of the 
land until after the expiration of the life estate. 

2. Same: Liinitation of Actions 5a- 
The statute of limitations will not begin to run against the right of a 

remainderman to maintain action to recover possession of the land until 
after the expiration of the life estate. 
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3. Estates 5 Dg- 
A remainderman may move to racate a void or voidable judgment affect- 

ing title to the property before the expiration of the life estate. 

4. Infants § 1536 : Judgments  § 27d- 
Ordinarily a judgment against a n  infant will not be set aside for mere 

irregularity and no more, but it must be made to appear that the infant 
has suffered some substantial wrong and that the vacating of the judgment 
will not prejudice rights of innocent third parties who have purchased for 
Talue and without notice. 

5. Infants  5 15 %- 
Where an infant is not served but his guardian ad litem appears and 

answers but interposes no real defense, and the court enters judgment on 
the day of the appointment of the guardian ad Zitem, the judgment against 
the infant is void for want of jurisdiction. G . S .  1-65. 

Where the record proper shows service on the genera1 gnardian of an 
infant but later appointment of a guardian ad Zitem upon allegation of 
no general guardian, the record is conflicting, and where the guardian 
ad Zitem files answer and decree is entered on the same day, the record 
fails to disclose that  the decree is void but only voidable for irregularity, 
and in attacking the judgment the infant must show he has suffered sub- 
stantial injury and that the rights of innocent purchasers for value have 
not intervened. 

7. Infants 5 12- 
Where a n  infant has a general guardian. s ~ ~ c l i  guardian is the only one 

who can defend on behalf of the infant, and defense by a subsequently 
appointed guardian ad Zitem is a nullity. G . S .  1-6.5. 

8. Homestead 8 8- 

An infant will not be held to a n  in~plied waiver of homestead by reason 
of the failure of his guardian a d  Iitem to demand same in the lands of his 
parents, but he may not assert i t  after he has become of age and is no 
longer entitled thereto. 

9. Infants  5 1 5 %  : Executors and  Administrators 5 13g- 
Even though a decree for the sale of land to make assets by the adminis- 

trator is valid, the sale pursuant thereto may be set aside by the sole heir, 
who was a minor a t  the time of the sale, upon a showing of irregularity 
in the sale provided he also shows a snbstantial equity and that vacating 
the sale will not prejudice the rights of innocent third parties who have 
purchased for value and without notice. 

10. Same: Judgments  5 27d- 
I n  a n  heir's action to set aside decree of sale of land to make assets and 

sale pursuant thereto on the ground of irregularity, a prima facie showing 
of a substantial equity in the property precludes denial of relief on 
the asserted ground that  petitioner has suffered no substantial wrong as  
a result of the judgment or sale. 
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Where, in an heir's action to set aside decree of sale of land to make 
assets and sale pursuant thereto on the ground of irregularity, it  appears 
of record that there were irregularities in the decree and in the sale pur- 
suant thereto sufficient to put a reasonable man on notice, the purchaser a t  
the sale may not maintain that he was an innocent purchaser for value 
without notice. 

12. Estates § 9- 

The right of a remainderman to maintain an action for waste is depend- 
ent upon title, and he may not maintain such action so long as a prior 
judgment and sale of the land pursuant thereto which divests his title 
remain in full force and elTect, and therefore in such instance demurrer to 
his cause of action solely upon the allegations of trespass and waste is 
proper. 

13. Same: Judgments 8 l7d- 
In an action by a remainderman to set aside decree of sale of land to 

make assets by the administrator and sale pursuant thereto on the ground 
of irregularity, and for possession of the land, and for trespass and waste, 
Reld, a judgment sustaining demurrer on the ground that petitioner was 
not presently entitled to possession, but retaining the petition in so far  as 
it alleged acts of trespass and waste must be interpreted as dismissing 
only the action for possession, since the action for trepass and waste is 
dependent upon title, and therefore the demurrer tonld not have been 
sustained as to those allegations which were necessar:: to establish title in 
petitioner as remainderman. 

APPEAL by defendant, Richard Musgrare, Jr . ,  from ( iodwin,  Special 
Judge, February Term, 1962, of JOHSSTOK. 

This proceeding was originally instituted before the Clerk of the Supe- 
rior Court of Johnston County to sell real estate to rreate assets to pay 
debts. 

I'eoria Watkins Musgrare died intestate in 1928 leaving surviving 
Richard Musgrave, her husband, and Richard Musgrave, Jr . ,  her sole 
heir a t  law who was born 16 February, 1926. E. G. Narron was ap- 
pointed administrator of her estate on 2 January,  1930. At  the time of 
her death she and her husband were l ir ing on the premises of Stephen 
Bass and were his tenants; she owed no debts except a judgment for 
$100.00, with interest from 29 December, 1926, in favor of Stephen Bass, 
which judgment was docketed in the office of the Clerk of the Superior 
Court in Johnston County. She died seized and pos'lessed of a six acre 
tract of land of the value of $600.00, according to the administrator's 
petition. 

The summons in the special proceeding was issued 16 January,  1930, 
and directed the Sheriff of Johnston County to summon Richard Mus- 
grave, Richard Musgrare, J r . ,  and J. D. Bailey, guardian for Richard 
Musgrave, J r .  The  return of this summons reads as follows : "Received 
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Janua ry  IS, 1930. Served Janua ry  113, 1930 by delirering a copy of the 
within suminoils and a copy of the complaint to each of the following 
defendants : Richard hfusgrave, Richard Musgral-e ( J r . ) ,  J. D. Bailey, 
defendants. Sheriff ,I. J. Fitzgerald, by Jesse Pelrerton,  D.S." 

On 17 January,  1030, the administrator of the estate of Peoria Wat- 
kills Musgrave applied to the Clerk of the Superior Court of Johnston 
County to appoint a guardian (ld litctn for Richard Xusgrave, J r . ,  the 
infant  defendant, stating tliat he was a minor without general or testa- 
inentary guardian and further stating that the said minor had been served 
with summons. Thereafter, on 11 February, 1930, a guardian ad l i t e m  
(other than J. D. Bailey) was appointed for Richard Musgrare, J r .  The 
guardian nd litenz f i l ~ d  an answer ailmitting every allegation of the peti- 
tion and joined ill the prayer for the relief sought by the administrator. 
Thc~ court entered a final judgment appointing a commissioner and direct- 
ing him to sell tlie real estate involved, all on the same day tlie guardian 
nd litrm was appointed. 

The commissioner executed a deed for the six acre tract of land on 
3 ,Tanuary, 1934, to  Bettie Bass, the wife of Steplicn Bass, the judgment 
creditor, for  a named consideration of $160.00. 

I n  1949, Richard Musgrave, J r . ,  having attained his majority, filed a 
motion in the original cause and petitioned the court to set aside the pur- 
ported sale of the aforesaid six acre tract of land to Bettie Bass, on the 
ground that  it was null and void. H e  allege.<, among other things, ( a )  
that on information and belief, neither he nor his father was served with 
summons in the original proceeding, hot11 of them being residents of 
Wilson County a t  the time of tlie purportrtl zervice; (b )  that the guardian 
ad litem appointed for him by filing his answer oil the day of his appoint- 
ment, admitting every allegation of the petition for the sale of the land 
and joining in the prayer for the relief .ought by the adn~inistrator, made 
no real defense in his behalf; (c )  that  oil the qame day the answer of the 
guardian ad litem was filed, the court, contrary to the express provisions 
of the law, entered a final judgment appointing a con~missioner and di- 
recting the sale of the property; ( d )  tliat the last sale reported to the 
court was held on 12 May, 1930, a t  which time Stephen Bass was the 
highest bidder for $130.00 and no iacrea~ed bid was made and the sale 
was not confirmed; (e)  that on 22 July.  1932, the administrator filed his 
final account which was approved by the Clerk of the Superior Court, 
26 August, 1932, and in which report tlie administrator stated that the 
sale of the land was never consummated, that  no assets of any description 
came into his hands and no further administration was necessary; ( f )  
that the purported sale on 19 June,  1930, was never authorized or re- 
ported and the purported confirmation thereof on 5 January,  1933, pur- 
suant to which a cornmissioner's deed was executed on 3 January,  1934, 
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to Bettie Bass, wife of Stephen Bass, the judgment creditor, for a named 
but unpaid consideration of $160.00, was unauthorized and is, therefore, 
null and void. 

The petitioner further alleges that as the sole heir of Peoria Watkins 
Musgrave, he was entitled to a homestead in the property involved and 
that the value of the land sold was much less than the homestead exemp- 
tion allowed by law. I t  is also alleged that the defendant Stephen Bass 
and wife, Bettie Rass, went into p&ession under the deed executed by 
the commissioner in 1934, and hare removed certain timber and wood 
from the premises of the value of $100.00 and have received the rents 
and profits therefrom, and that he is entitled to an accounting. Where- 
fore, the petitioner prays that the deed to Bettie Barls be declared null 
and void and canceled of record, and that he, Richard Musgrave, Jr . ,  be 
declared the owner of the real estate involved and given immediate posses- 
sion thereof, and for such further relief as he may be entitled. 

The Clerk of the Superior Court, after a hearing on the matter, dis- 
missed the motion and petition and reaffirmed the final decree which 
confirmed the sale of the land involved to Bettie Bass on 5 January, 1933. " ,  

The petitioner appealed to the Superior Court and when the matter came 
on for hearing before his Honor Chester Morris, at the February Term, 
1950, of the Superior Court of Johnston County, the defendant Stephen 
Bass and wife. Bettie Bass, demurred ore tenus to tht, matters set ur, in 
the petition and motion, "for that they do not constilute facts sufficient 
to state a cause of action, in that it appears that said proceeding is 
brought by Richard Musgrare, Jr., the (remainderman), who has no pres- 
ent right of possession; and for that the life tenant, ]Richard Musgrave, 
Sr., is living (present in court) and not being a party to said proceeding, 
he having made no motion in the cause nor having sought any relief from 
original judgment." 

The court being of the opinion that the demurrer s'nould be sustained, 
except as to the allegations of trespass and waste, entered judgment as 
follows: "It is, therefore, considered, adjudged and decreed by the court 
that the motion and petition, filed herein by Richard Musgrave, Jr., be 
and the same is hereby dismissed, except insofar as it may pertain to 
alleged acts of trespass or waste." 

No  exception wa8 taken to the above judgment. When the matter came 
on for hearing on the allegations with respect to trespass and waste, 
Stephen Rass and wife, Bettie Bass, interposed a demurrer ore tenus on 
the ground (1) that the petitioner, Richard Musgrare, Jr., did not have 
the legal capacity to sue; and (2 )  that the petition and motion does not 
state facts sufficient to constitute a cause of action. The demurrer was 
sustained. To this ruling the petitioner excepted and appealed to this 
Court and assigns error. 
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A. M.  Nob le  and  L ~ j o n  & L y o n  for appel lant .  
A lber t  A. C o r b e f t  a n d  Shepard  & W o o d  for appellees. 

DENNY, J. The ruling of the court below a t  the February Term, 1950, 
i n  so f a r  as i t  held that  Richard Musgrave, Jr . ,  cannot maintain an action 
for the possession of the land involved herein until after the expiration of 
the life estate of his father, was correct. J o y n e r  11. Futre l l ,  136 N.C. 301, 
48 S.E. 649; I l a r r i s  1 . .  B e n n e t t ,  160 N.C. 339, 76 S.E. 217; R l o u n t  v. 
Johnson ,  165 S.C.  25, SO S.E. S83; L o r e n  v. Roper ,  178 N.C. 581, 101 
S.E. 263; CusXey u. Tl'est, 210 X.C. 240, 186 S.E. 324; S tephens  v. C l a r k ,  
211 N.C. 54, 189 S.E. 191. This being true, the statute of limitations, 
with respect to such action, will not begin to run against him as remain- 
derrnarl until after the expiration of the life estate. JoJjner  2.. Futre l l ,  
supra;  I l a m i s  c.. Benne t t ,  sup7.a; C'askey v. Tl'est, suprrr. This does not 
mean, however, that  such rrrnainderman may not move to  rucate a void 
or voidable judgment until after the expiration of the life estate. This 
he may do a t  ally time, if the action is taken seasonably and laches cannot 
be imputed to him. H a r r i s  r. B e n n e t t ,  supra; Lovan  7%. R o p e r ,  supra. 

As a general rule, the court nil1 not vacate an irregular judgment 
against an infant as a matter of course. Neither mill i t  do so, "when i t  
appears from the record or otherwise that the infant has suffered no sub- 
stantial wrong, and the rights of innocent third parties, who have pur- 
chased for value and without notice, hare  intervened and will be preju- 
diced." H a r r i s  v. B e n n c t f ,  supm. 

The petitioner takes the position that the judgment entered below is 
void and that  as a matter of course any sale made pursuant thereto is a 
nullity. I n  our opinion, the record proper discloses, a t  most, irregularities 
which may be construed to render the judgment voidable only. On the 
other hand, if the petitioner was not served with summons and a copy of 
the original petition in this cause, and the guardian ad l i t e m  interposed 
no real defense in behalf of his ward, and the court entered judgment 
contrary to the provisions of C.S. 451 ((2.8. 1-65), then it was without 
jurisdiction to do so. Jfoore  v .  G idney ,  75 N.C. 34; lt'elch Y. W e l c h ,  104 
N.C. 633, 140 S.E. 436; Grnhnrn 2 % .  F l o y d ,  214 N.C. 77, 197 S.E. 873; 
S i m m s  11 .  S a m p s o n ,  221 N.C. 379, 30 S.E. 2d 554. Furthermore, if J. D. 
Bailey was the general guardian of Richard Yusgrave, J r . ,  as indicated 
in the summons, he was the only party who could defend in behalf of his 
ward. G.S. 1-65. 

I f  i t  should be determined that  the original judgment was valid or a 
voidable one, it would then be the duty of the court to determine, (1) 
whether the sale of the property was properly and legally conducted ; (2 )  
if not, whether the petitioner has suffered any substantial wrong as the 
result theseof; and (3 )  whether Bettie Bass was an innocent purchaser 
for value. 
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The appellees concede that  Richard Nusgrave, J r . ,  was entitled, as a 
matter of law, to have a homestead allotted to him as provided by the 
Constitution of North Carolina, Article X, Section 3 ;  Spence u. Goodwin, 
128 N.C. 273, 38 S.E. 859. 

This Court held, in the last cited case, that, "The duty of a guardian 
ad litem, and in fact the object of his appointment, is to protect the inter- 
est of his wards, and he has no power to waive any substantial right, espe- 
cially when such waiver is entirely without consideration. I t  is t rue that  
his failure to assert their rights may in  certain cases estop them from 
doing so, but only where such assertion ~ i o u l d  interfere with the rights 
of third parties subsequently acquired in good faith. . . . The law does 
not favor the implied waiver of homestead exemptions, especially by 
infant defendants." 

I t  is contended, however, that  since the homestetd was not allotted, 
and the petitioner is now of age, he is no longer entitled to such right. 
This Court so held i11 Dickens I ? .  Long, 1 3  2 N.C. 311, 17 S.E. 150. 

I t  is further argued by the appellees that  the petitioner had no merito- 
rious defense to the original proceeding and is, therefore, not entitled 
to have the judgment and sale set aside regardless of any irregularity 
therein. They are relying upon H a m s  v. Bennett, supm, and similar 
cases. I n  the above case i t  was determined as a fact that  the estate was 
hopelessly insolvent and that  the purchaser acted in good fai th and paid 
full value for the property. That  is not conceded here. According to 
the original petition to sell the real estate to create awets to pap debts, the 
administrator alleged that  the six acre tract of land belonging to the 
estate of Peoria Watkins N u s g r a ~ e ,  was worth $600.00; and that  the total 
indebtedness against her estate was about $125.00. Consequently, if i t  
should bc determined that  the original judgment was valid or voidable, 
and it should be further determined that  Bettie Bass was not an innocent 
purchaser, without notice, and for value, the petitioner would have suffi- 
ciwit equity in the property to warrant  the court to set aside the sale and 
to direct that  the assets of the estate be administered according to law. 

According to the petition filed by Richard Musgrave, J r . ,  the adminis- 
trator of his mother's estate filed his final account on 22 July,  1932, more 
than two years after the purported sale 011 1 9  June,  1930, which account 
was duly accepted and approved by the Clerk of the Superior Court of 
Johnston County on 26 August, 1932; that  the administrator stated in his 
final account that  the sale of the land now in control-ersy was never con- 
summated. Moreover, i t  is alleged that the purpon;ed sale of 19  June,  
1930, a t  which Bettie Bass is purported to have been the last and highest 
bidder in the sum of $160.00, was never authorized or reported ; and that  
request for confirmation of such sale was not made until many months 
after the estate was closed although such sale, according to the decree of 
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confirmation, took place more than two years prior thereto. I n  fact, no 
request for confirmation of the purported sale on 19 June, 1930, was made 
until 5 January, 1933, and the commissioner did not execute his deed 
pursuant to such confirmation until 3 January, 1934. Furthermore, it 
is contended by the petitioner that Bettie Bass never paid the purported 
consideration for the land. I f  this is true, she was not an innocent pur- 
chaser, without notice, and for value. ,Ind there is nothing in the record 
to indicate that the purchase price was paid into court or to the personal 
representative of the estate. 

Even so, a motion in the cause to set aside a judgment on the ground 
that it is void or voidable, may not be converted into an action to recover 
for trespass and waste. Once the remainderman establishes his title as 
such, he may institute an action for trespass and waste with or without 
joining the life tenant. Loven  c.  Roper ,  supra. But, so long as the 
original judgment in this proceeding, and the orders made pursuant 
thereto, remain in full force and effect, the petitioner cannot maintain 
an action for trespass and waste. 

The ruling sustaining the demurrer ore fenzis at the February Term, 
1950, of the Superior Court of Johnston County, unquestionably was not 
intended to dismiss the petition except in so far as it alleged the right of 
the petitioner to the present possession of the premises. The retention of 
the petition "insofar as it may pertain to alleged acts of trespass or waste" 
necessarily implies a retention of all the allegations in the petition which 
were necessary to establish the petitioner's title as remainderman. Cer- 
tainly the court did not hold that the petitioner had a cause of action for 
trespass and waste and at the same time sustain a demurrer to those 
allegations in his petition which were necessary to establish title in the 
petitioner as remainderman. However, these allegations having been 
made primarily in support of the petitioner's present right to possession 
and to recover for trespass and waste, this proceeding will not be held as 
prejudicial to the petitioner's right to more to vacate the original judg- 
ment and to set aside the sale. 

Nevertheless, the ruling of the court below, in sustaining the demurrer 
with respect to the petitioner's right to recover for trespass and waste in 
this proceeding, for the reasons herein stated, will be upheld. 

Affirmed. 
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MCDOWELL a. BLTTIIE BROTHERS Co. 

JOHN M. McDOWELL r. BLTTHE BROTHERS COJIPAZITT, INC. 

(Filed 5 November, 1952.) 

1. Abatement and  Revival § 5 %- 
The pendency of a prior action between the same parties for the same 

cause of action in a State court of competent jurisdiction works a n  abate- 
ment of a subsequent action either in the same court: or in another court 
of the State having jurisdiction. 

2. Abatement and Revival 8s 7, 8- 

An action is pending for the purpose of abating a subsequent action 
between the same parties for the same canse of action from the time of the 
issuance of the summons until its anal  tletermination by judgment. 

3. Abatement and  Revival & 

The pendency of a prior action between the same parties for the same 
cause of action may be taken advantage of by demurrer when the fact of 
such pendency appears on the face of the complaint, G.S. 1-127; but must 
be raised by answer when the fact of the pendency of the prior action 
does not appear on the face of the complaint. G.S. 1-133. 

4. Pleadings 5 17- 
A demurrer tests the legal sufficiency of the facts af ,  alleged in the plead- 

ing challenged, and the demurrer mag not incorporate a supposed fact 
not shown by the pleading for the purpose of attacli. The allegation of 
fact in the demurrer constitutes it  a "speaking demurrer." 

5. Abatement a n d  Revival § & 

Where the complaint alleges that defendant liar1 instituted another 
action against plaintiff in another county on the same cause of action, but 
specifically alleges that such other action was instituted "after this suit 
had been instituted," deiiiurrer for pendency of the other action is prop- 
erly denied, since i t  does not appear from the face of the complaint that 
such other action was first instituted, nor may the priority of such other 
action be established by facts alleged in the demurrer. 

,IPPEAL by defendant f r o m  Noore ,  J., a t  J u l y  T w m ,  1952, of R A N -  
DOLPH. 

Demurre r  to  complaint on grouild t h a t  i t  appears  upon t h e  face of the 
complaint t h a t  there is  another  action pending between the same parties 
f o r  the  same cause. 

T h e  facts  a r e  stated i n  the  numbered paragraphs  sct fo r th  below : 
1. T h i s  is a civil action pending i n  the Superior  Cour t  of Randolph 

County i n  which the plaintifl', J o h n  M. McDowell. a r lGdea t  of Randolph 
County, seeks to  recover damages totaling $25,000.00 from the  defendant, 
Blythe Brothers  Company,  Inca., a domestic corporation having i ts  pr in-  
cipal office i n  Mecklenburg County, f o r  suppoced breaches of contracts 
allegedly made  between them. 
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2. The summons in  the action was issued by the Clerk of the Superior 
Court of Randolph County on 15  January,  1952, and was served on the 
defendant by the Sheriff of Mecklenburg County on 17 January,  1952. 

3. A t  the time of the issuance of the summons, the clerk entered two 
orders in  the cause. The first order extended the time for filing the com- 
plaint to 4 February, 1952, and the second order commanded F. J. Blythe, 
Jr . ,  an officer of the defendant corporation, to submit to an  adverse ex- 
amination a t  the hands of the plaintiff before a designated commissioner 
on 31 January,  1952. The orders were made by the clerk upon verified 
applications filed by the plaintiff, who asserted in some detail that the 
adverse examination was necessary to enable him to procure information 
requisite for preparing his complaint. The applications and the orders 
stated the nature and object of the action, and copies of them were deliv- 
ered to the defendant at  the time of the service of the summons. 

4. I t  was not feasible to conduct the adverse examination of F. J. 
Blythe, Jr . ,  on 31 January,  1952. As a consequence, Judge Susie Sharp, 
acting with the consent of both the plaintiff and the defendant, entered an 
order in the cause a t  the January  Term, 1952, of the Superior Court of 
Randolph County, postponing the holding of the adverse examination 
until 25 February, 1952, and permitting the plaintiff to file his complaint 
in the action at  any time within the twenty days next succeeding "the 
filing of the report of said examination by the commissioner." 

5. Within the time specified in Judge Sharp's order, to wit, on 4 April, 
1952, the plaintiff filed his complaint in  the action. I n  addition to stat- 
ing the plaintiff's cause of action against the defendant, the complaint 
sets forth the extraneous a ~ e r m e n t  "that the defendant, in order to harass 
the plaintiff, instituted a suit in Mecklenburg County after this suit had 
been instituted about the identical matters and things in this complaint.'' 

6. The Clerk of the Superior Court of Randolph County forthwith 
made an  order directing the Sheriff of Mecklenburg County to serve a 
copy of the complaint on the defendant, and the Sheriff of Mecklenburg 
County made return to the clerk within ten days showing that he made 
such service on the defendant on 11 April, 1952. 

7. The defendant thereupon filed this written demurrer: "The defend- 
ant  demurs to the plaintiff's complaint and for cause of demurrer says, 
( tha t )  an  action was instituted in Mecklenburg County between these 
parties on the same date this action was instituted in  Randolph County, 
and service was had on the plaintiff in this action in the cause pending in 
Mecklenburg County prior to serrice on the defendant in this action; that 
the complaint in this action was not filed until 4 April, 1952, and was 
not served on this defendant until 11 April, 1952; that said complaint 
sets forth the existence and pendency of a suit in Mecklenburg County; 
that the said action then and now pending in Mecklenburg County was 
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at issue prior to the filing of pleadings i11 this action and this suit is 
between the same parties and involves the same cause of action. Where- 
fore, the defendant prays that this action be dismissed." 

8. Judge Dan K. Moore, who presided at  the July Term, 1952, of the 
Superior Court of Randolph County, entered a judgment o-~~erruling the 
demurrer and granting defendant leave to answer. The defendant ex- 
cepted and appealed, assigning the ruling on its demurrer as error. 

O t t w a y  Bzrrton f o r  pluintiff ,  appellee. 
Co.chran, X c C l e n e g l ~ a n  & Miller  und X i l l e r  & Llioser fov defendunt ,  

appellant.  

ERVIN, J .  The appeal presents the single question whether the pre- 
siding judge erred in overruling the demurrer interposed by the defend- 
ant on the ground that the complaint discloses upon its face that there 
is another action pending between the plaintiff and the defendant for the 
same cause within the purview of the statute codified as G.S. 1-127. 

The pendency of a prior action between the same llarties for the saine 
cause in a State court of competent jurisdiction works an abatement of a 
subsequent action either in the same court or in another court of the Statc 
having like jurisdiction. Cameron  v. Catneron, 235 N.C. 82, 68 S.E. 2d 
796; Senwell v. Purv i s ,  232 N.C. 194, 59 S.E. 2d 572; Brofhers  2.. BOX.- 
en'es, 231 N.C. 428, 57 S.E. 2d 317; W'hitehurst v. Lrinton,  230 N.C. 16, 
51 S.E. 2d 899; T a y l o r  I ? .  Schnub ,  225 R.C. 134, 33 S.E. 2d 658; Moore 
v. Moore, 224 K.C. 552, 31 S.E. 2d 690; O'Br inn t  z,. Benne t t ,  213 N.C. 
400, 196 S.E. 336; Bowling v. B a n k ,  209 N.C. 463, (84 S.E. 13; Brozcn 
v. Polk ,  201 N.C. 375, 160 S.E. 357; B a n k  v. Broadhurst ,  197 N.C. 365, 
148 S.E. 452; c. Dooley, 197 N.C. 100, 147 S.E. 686, 64 
A.L.R. 656; Xorr i son  v. L ~ w i s ,  197 N.C. 79, 147 C3.E. 729; Crouse c. 
Y o r k ,  192 N.C. 824, 135 S.E. 451; Bradshazu r .  B a n k ,  175 N.C. 21, 94 
S.E. 674; Carpenfer  v. Hanes ,  162 N.C. 46, 77 S.E. 1101; E m r y  v. Chap-  
pell, 148 N.C. 327, 62 S.E. 411; R i d l e y  v. Railrond,  118 N.C. 996,24 S.E. 
730; McNei l l  c. Currie ,  117 N.C. 341, 23 S.E. 216; Long z,. J a r ~ a f t ,  94 
N.C. 443; Redfparn  z.. A u s t i n ,  88 N.C. 413 ; S m i t h  v. Moore, 79 N.C. 82; 
G r a y  v. A. cC- AT. C .  R. R. Co., 77 N.C. 299; Clayzoell v. S u d d e ~ t h ,  77 
N.C. 287; Sloan  2). McDowell ,  75 N.C. 29; W o o d y  v. Jordan ,  69 N.C. 
189; Harr i s  1 3 .  Johnson,  65 N.C. 478; C'asey v. I I a w i s o n ,  13 N.C. 244. 
The law decrees that the second action is abated by the action which is 
first in point of time because the court can dispose of the entire contro- 
versy in the prior action and in consequence the subsequent action is 
wholly unnecessary. IJineberger v. G a s t m i a ,  196 N.C. 445, 146 S.E. 79 ; 
1 C.J.S., Abatement and Revival, section 33. An action is pending for 
the purpose of abating a subsequent action between the same parties for 
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the same cause from the time of the issuance of the summons until its 
final determination by judgment. McFetters v. XcFetters, 219 N.C. 731, 
14 S.E. 2d 833; Atkinson v. Qreene, 197 K.C. 118, 147 S.E. 811; hlorri- 
son v.  Lewis, supra; Co,nstruction Co. v. Ice Co., 190 N.C. 580, 130 S.E. 
165; Pettigrew I?.  McCoin, 165 N.C. 472, 81 S.E. 701, 52 L.R.A. (N.S.) 
79. 

Under the statute codified as G.S. 1-127, the defendant must take ad- 
vantage of the pendency of a prior suit between the same parties for the 
same cause by demurrer when the fact of such pendency appears on the 
face of the complaint; and under the statute embodied in G.S. 1-133, the 
defendant must take advantage of the pendency of a prior suit between the 
same parties for the same cause by answer when the fact of such pendency 
does not appear on the face of the complaint. Reece 1.. Reece, 231 N.C. 
321, 56 S.E. 2d 641; Dwiggins V .  Btls Co., 230 N.C. 234, 52 S.E. 2d 892; 
Lumber Co. v. Wilson, 222 K.C. 87, 21 S.E. 2d 893; Thompson I ? .  R .  R., 
216 N.C. 554, 6 S.E. 2d 38; Johnson v. Smith ,  215 N.C. 322, 1 S.E. 2d 
834; Reed v.  A!ortgage Po., 207 N.C. 27, 175 S.E. 834; Allen I,. Salley, 
179 N.C. 147, 101 S.E. 545; C'ook a). Cook, 159 N.C. 46, 74 S.E. 639, 
40 L.R.A. (N.S.) 83, Ann. Cas. 1914~1, 1137; E m r y  v. Chappell, supra; 
Alexander I-. Norwood, 118 N.C. 381, 24 S.E. 119 ; Curf is  v. Piedmont 
Co., 109 N.C. 401, 13 S.E. 944 ; IIawkins v. Hughes, 87 N.C. 115 ; Smi th  
v. Moore, supra; Harris v. ,Johnson, supra; Rogers v.  Holt ,  62 N.C. 108. 
The objection that a prior action is pending between the same parties 
for the same cause is waived unless it is raised in the mode appointed by 
law. G.S. 1-134; Reece v. Reece. supra; S .  v. Gnnt, 201 N.C. 211, 159 
S.E. 427; Montague v. Brown, 104 N.C. 161, 10 S.E. 186; Blackwell v. 
Dibbrell, 103 N.C. 270, 9 S.E. 192. 

Since a demurrer is itself a critic, it ought to be free from imperfec- 
tions. Williams v. Seaboard Air  Line Ry .  Co., 165 Ga. 655, 141 S.E. 
805. The only office of a demurrer is to test the legal sufficiency of the 
facts stated in the pleading of an adversary. I n  consequence, it is not 
permissible for a demurrant to incorporate in his demurrer facts not 
shown by the pleading challenged by the demurrer. Where a demurrer 
to a complaint invokes the aid of a supposed fact which does not appear 
in the complaint, it is a "speaking demurrer," and offends both the com- 
mon law and code systems of pleading. The court will not consider the 
supposed fact introduced by the "speaking demurrer" in passing on the 
legal sufficiency of the facts alleged in the complaint. Rhodes 11. Bshe-  
ville, 230 N.C. 134, 52 S.E. 2d 371 ; T a l l  v. ~ l cConne l l , 211  N.C. 258,190 
S.E. 210; illorrow v. Cline, 211 N.C. 254, 190 S.E. 207; Ball v. Hender- 
sonville, 205 N.C. 414, 1 7 1  S.E. 622; Southerland v. Harrell, 204 N.C. 
675, 169 S.E. 423; Ellis 2.. Perley, 200 N.C. 403, 157 S.E. 29; Hamilton 
v. Rocky Mount,  199 N.C. 504, 154 S.E. 844; Rrel I - .  Boyd, 195 N.C. 
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273, 141 S.E. 891; Brick Co. v. Gentry,  191 N.C. 636, 132 S.E. 800; 
Latham v. Highzouy Commission,  185 5.C. 134, 116 &E. 85 ;  N o o d y  1 % .  

Wilce, 170 N.C. 541, 87 S.E. 350; Jl'ood v. Kincaid, 144 S . C .  393, 5 ;  
S.E. 4 ;  I h r i s o n  21. Gregory, 132 N.C. 359, 43 S.E. 916;  l 'tr71 Glahrc 1%.  

De Rossett, 76 N.C. 292; 71  C.J.S., Pleading, section 256. 
The task of applying the relevant rules to the ca.. a t  h s r  must now be 

performed. The demurrer under scrutiny is a "speaking dei~iurrer," for 
i t  invokes the aid of supposed facts which do not appear ill tlie complaint. 
When these supposed facts are disregarded and rccoiirsc is had to the 
complaint itself, it  is plain that  the only facti  properly before the court 
having any pertinelicy to  the legal question raised by the demurrer are 
those set out in the extraneous allegation "that the tiefmdant, in order to 
harass the plaintiff, instituted a suit in Xrcklenburg C'ounty after this 
suit had been instituted about the identic,al matter\ and things in this 
complaint." 

While this allegation does state that  this action and the Mecklenburg 
suit are between the same parties for the same cause, it  docs not ayer that  
the Mecklenburg suit is the prior action. Indeed, it r a k e s  the diametri- 
cally opposite assertioii that  this action is tlie first one in point of time 
and that  the Mecklenburg suit was brought "after this 5,uit had been insti- 
tuted." This being true, the judgment overruling the drmurrer must be 

Affirmed. 

A. C. WARD, T/A VICTORY CAB COMPANY, v. MARTIN WESLEY CRCSE 
ASD AKERS MOTOR LINES, INC. 

(Filed 5 November, 1952.) 
1. Trial § 22b- 

Only so much of defendant's evidence as is favorable to plaintiff or tends 
to explain or make clear plaintiff's evidence may be considered upon de- 
fendant's motion to nonsuit, and evidence offered by defendant in conflict 
with or contradictory to plaintiff's eridence may not be considered. 

2. Automobiles §§ 8i, 14- 
Where the driver of a preceding vehicle traveling i n  the same direction 

gives a clear signal of his intention to turn left into an intersecting road 
and leaves sufficient space to his right to permit the overtaking vehicle to 
pass in safety, the provisions of G.S. 20-149 ( a )  do not apply, and the 
overtaking vehicle may pass to the right of the overtaken vehicle, but 
this rule does not relieve the driver of the overtaking vehicle of the duty 
of observing other pertinent statutes, including the duty to give audible 
warning of his intention to pass as required by G.S. 20 149 (b ) .  
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3. Automobiles 55 18h (Z), 1 8 h  (3)-Evidence held fo r  jury on  issues of 
negligence and  contributory negligence i n  accident a t  intersection. 

PlaintiE's evidence tended to show that  he was driving his taxi in a 
westerly direction on a highway, intending to turn left a t  an intersecting 
road, that  he gave a left turn signal some 200 or 250 feet before the inter- 
section, but discontinued his left-turn signal some 100 feet before reaching 
the intersection and was driving along the center of the highway straddling 
the center line without having completely cleared his right-hand traffic 
lane, that  he looked back to see whether it  was safe for him to turn to his 
right to pick up his prospective passengers whom he had seen on the right 
side of the highway, when he saw defendant's trucli for the first time with 
its bumper practically against his bumper, and that the collision ensued 
almost immediately a s  the truck attempted to pass the taxi to its right. 
Held: Defendant's motion to nonsuit on the issues of negligence and con- 
tributory negligence should have been refused, since whether defendant 
was guilty of negligence is for the determination of the jury upon correct 
instructions of the court, and plaintiff's own evidence does not warrant the 
conclusion, as  a matter of law, that  plaintiff's conduct was a contributing 
cause of the collision. 

4. Appeal and  E r r o r  § 11- 

The cost of preparing the transcription of the record is a part of tlw 
costs in the Supreme Court, and the judge of the Superior Court upon the 
subsequent trial is without jurisdiction to entertain motion for the recovery 
of such costs. G.S. 6-33. 

"The cost of making up the transcription on appeal" refers only to the 
cost of transcribing the judgment roll and case on appeal which the clerk 
of the Superior Court is required to certify to the clerk of the Supreme 
Court, G.S. 1-284, and a n  amount expended for a transcription of the testi- 
mony preliminary to preparing and serving appellant's case on appeal con- 
stitutes no part of this cost. G.S. 6-34. 

APPEAI, by  plaintiff f rom Clement, J., M a r c h  Term,  1952, RANDOLPH. 
Reversed. 

Civil action to  recorer  compensation for  damages to  plaintiff's taxicab 
resulting f r o m  a collision with defendant's tractor-trailer.  

A highway (49  and  64) extending westwardly out of Asheboro is locally 
known as  the  by-pass. Another  highway which intersects this road is 
locally known as  the  Whit ley road. Hereaf te r  they will be referred to  by  
their  local names. 

On 1 3  October 1950, plaintiff was operat ing his taxi  westwardly on the 
by-pass with t h e  intention of t u r n i n g  left on the Whit ley road t o  "pick 
up" some passengers who had called f o r  a taxi. Defendant  Cruse, oper- 
a t i n g  the  corporate defendant's tractor-trailer,  was traveling i n  t h e  Pame 
direction some distance t o  the rear .  W h e n  plaintiff got within 200 o r  250 
feet of t h e  intersection h e  gave a left-turn signal. W h a t  thereafter  oc- 
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curred, stated in the light most farorable to plaintiff, is best described in 
the language of the plaintiff. H e  testified : 

"I was going down to Tlrhitlefs. I came down 200 or 250 feet and I 
gave a left-hand signal and the boys were up  on my right . . . they 
whistled and I withdrew my signal and coasted along in the middle of the 
highway straddle of the white line, and I saw the colored boys on my right 
. . . I turned and looked through my mirror to see if' it was clear to turn 
in, and when I did, this truck-his bumper was right up  over my bumper 
behind me. H e  was more to niy right . . . I looked back over my  shoul- 
der and saw the truck right in behind me with his b~imper  over mine. I 
did my  best to t ry  to get out. I kept going and he o\ ortook me right here. 
When he overtook me, he drug his wheels and tried to <top, but he didn't. 
H e  hit my  r ight ;  his front bumper hit my back )anel. His  bumper 
scraped me all the way from the back to the front . . . My car was in the 
center of the intersection when a tractor-trailer operated by Mr. Crusc 
hit  me . . . The truck did not a t  any time give any warning that  he was 
attempting to pass me . . . I mas knocked down the road approximately 
30 or 40 feet . . . H e  stopped in the intersection . . . When I saw the 
boys I looked back over my shoulder to we if ereryth ng was clear to  turn 
to my  right, and the bumper was right over mine and I didn't ha re  time 
to do anything. -111 I could do was t ry  to get out of the v a y  . . . 3Iy car, 
with respect to the middle of the road, was on the right-hand side when 
I withdrew my  signal. I pulled u p  to the middle of the road, and I was 
looking to my left, and I looked back to my right and saw the boys. I 
was straddle of the middle line, probably a hundrea feet back from the 
center of the road . . . When I first saw the Akers truck, his front  
bumper was right over my rear bumper. After that  it trareled 20 or 30 
feet before the collision. H i s  bumper was practicall j~ against my bumper 
. . . I hadn't seen i t  a t  all u p  till then. When I first saw the truck it 
was 20 or 30 feet from the intersection. My  car T$as straddle of the 
center line a t  that  time . . . T did not cut my  car directly toward the 
boys and in front of that  truck of the d e f ~ n d a n t  in this case." 

Defendants offered eridenccl which sharply cont r~dic ts  the testimony 
of plaintiff. 

A t  the conclusion of the testimony the court, on motion of defendants, 
entered judgment as in case of nonsuit. Plaintiff ewepted and appealed. 

Ottwcly B u r t o n  for plninfiff nppcl lant .  
II. M. Bobb ins  for de fendan t  a p p ~ l l e e s .  

RARNHILL, J. The record on the former appeal, 1T'nrd 1 % .  C m s e ,  234 
N.C. 388, 67 S.E. 2d 25'7, disclosed that  plaintiff testified on the first 
trial that  when he reached the intersection and after ~ e e i n g  his prospective 
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passengers some distance up the Whitley road to his right, he swerved his 
vehicle back to his right to enter the north branch of the Whitley road. 
He did not so testify in the court below. While there was testimony that  
plaintiff gave a left-turn signal and drove his vehicle completely on the 
left, or south, side of the by-pass and then cut back sharply to his right 
to  enter the north, or right-hand, branch of the Whitley road, this testi- 
mony came from witnesses for the defendant. And i t  is axiomatic that  
evidence offered by the defendant which is in conflict with or contradicts 
the testimony offered by the plaintiff is not to be weighed in the balance 
in the consideration of an exception to a judgment of involuntary nonsuit. 
A t k i n s  I-. Transportat ion Co., 224 X.C. 688, 32 S.E. 2d 209; B u n d y  z.. 
Powell,  229 N.C. 707, 51 S.E. 2d 307; Rice z.. Lumber ton ,  235 N.C. 227. 

Only so much of the defendants' evidence as is favorable to the plain- 
tiff or  tends to explain or make clear that  which has been offered by the 
plaintiff may be considered in determining whether the evidence, con- 
sidered in the light most favorable to the plaintiff, makes out a case for 
the jury. Conley I * .  Pearce-Young-Angel  Co., 224 N.C. 211, 29 S.E. 2d 
740; d f k i n s  11. Transportat ion Co., supra; Rice 1%.  L u m b e r  Co., supra. 

G.S. 20-149 ( a )  requires the driver of a rehicle, in overtaking and 
passing another vehicle proceeding in  the same direction, to pass a t  least 
two feet to the left thereof. I n  discussing this statute in Maddox r .  
Brouv-c, 232 N.C. 542, 61 S.E. 2d 613, we said:  

". . . notwithstanding the provisions of this statute, a motorist may,  
in the exercise of ordinary care, pass another vehicle, going in the same 
direction, on the right of the overtaken vehicle when the driver of that  
vehicle has given a clear signal of his intention to make a left turn and 
has left sufficient space to the right to permit the overtaking vehicle to 
pass in  safety." 

While we adhere to this rule, it  is not controlling here, as a matter of 
law, so as to warrant  or  require a judgment of nonsuit. 

Considering the evidence in the light most favorable to the plaintiff, hc 
discontinued his left-turn signal some 150 feet before he reached the 
intersection and was driving along the middle of the highway, straddling 
the center line. H e  had not completely cleared the right-hand lane of 
traffic. Instead, that  lane was partly blocked by his taxi when the indi- 
vidual defendant approached from the rear and undertook to pass him on 
his right-hand side. 

Furthermore, plaintiff's evidence tends to show that  Cruse undertook 
to pass plaintiff without first giving audible warning of his intention so 
to do as required by G.S. 20-149 (b) .  The  rule stated in the Maddox case 
was not intended to and does not relieve a motorist of the duty of observ- 
ing other pertinent provisions of our statute regulating the operation of 
motor vehicles upon the public highways of the State. 
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Therefore, whether the facts and circumstances surrounding the colli- 
sion, as they are found to be from the conflicting testimony offered, estab- 
lishes actionable negligence on the par t  of Cruse is a question for the jury 
to decide under appropriate instructions by the court, applying the rule 
stated in the Maddox case and the provisions of the pertinent statutory 
traffic regulations. Conley c. Pearce-Young-Angel Co., supra. 

The plaintiff's evidence is not such as to warrant  the conclusion, as a 
matter of law, that  his conduct was a contributing cause of the collision 
and the resulting damage to his taxi. This too is a q u t d o n  for the jury. 
C'onley I - .  Petrrce-l'oung-;l?1gr1 Co., supra: AtEins v. T ~ m ~ s p o r t a t i o n  Go., 
supra;  IIobbs v. Drezcel, 226 N.C. 146, 37 S.E. 2d 121 ; Fowler v. Atlantic 
Co.. 234 N.C. 542, 67 S.E. 2d 496; X c I n t y r e  v. Elev~r for  Co., 230 K.C. 
539, 54 S.E. 2d 45. 

I n  preparation for his appeal from the judgment entered a t  the first 
trial, plaintiff paid the official court reporter $104.46 for a transcript of 
the testimony offered a t  that trial. H e  moved in the court below that  he 
have and recover of defendants said sum as a par t  of tEr costs recoverable 
by him under the provisions of G.S. 6-33, 34. The inotion was denied 
and plaintiff excepted. 

G.S. 6-34 provides that : "Whcn an appeal is taken from the superior 
court to  the supreme court, the clerk of the superior court, when he sends 
up  the transcript, shall send therewith an  itemized statenlent of the costs 
of making u p  the transcript on appeal, and the cost thereof shall be taxed 
as a par t  of the costs of the supreme court." 

Cnder this statute the cost of preparing the transcript of the record 
becomes a par t  of the cost incurred in this Court and is taxable as such. 
There has been no motion to retax the costs assessed by the clerk of this 
Court and the judge of the superior court was without jurisdiction to 
entertain the motion filed in the court below. RaiEe!j 1.. Hayman ,  222 
N.C. 58, 22 S.E. 2d 6 ;  E b ~ r f  1 % .  Dishrr, 216 N.C. 546, 5 S.E. 2d 716. 

"If in any court of appeal there is judgment for a new trial, or for  a 
new jury . . . the costs shall be in the discretion of the appellate court." 
G.8. 6-33. 

I n  this connection it is well to note that  the decision n Dobson v. R. R., 
133 N.C. 624, was rendered prior to the enactment of ch. 456, P.L. 1905, 
which is now codified as G.S. 6-34. 

Even if u7e waive the questions of jurisdiction and procedure. we must 
conclude that  plaintiff's exception is without merit. "The cost of making 
up the transcript on appeal," G.S. 6-34, has reference to and includes only 
the cost of transcribing the judgment roll and case 017 appeal, as finally 
agrt.ed or settled, which the clerk of the Superior Court is required to 
certify to this Court. G.S. 1-284. The amount expended for a transcript 
of the testimony preliminary to preparing and serving appellant's pro- 
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posed case on  appeal  constitutes n o  p a r t  of this cost. Hence the  order 
entered denying the  motion is affirmed. 

F o r  the  reasons stated the  judgment  entered i n  the court  below dis- 
missing t h e  action as  i n  case of nonsui t  is  

Reversed. 

PAUL PATTERSON v. PAUL lIOFFITT, T/A MOFFITT MOTORS. 

(Filed 3 Pu'ovember, 1952.) 

Automobiles § 19a: Negligence Q 4a- 
9 person who is asked to ride in  a n  automobile as  n prospective pur- 

chaser is a n  invitee, and the driver owes him the correlative duties, includ- 
ing the duty to esercise ordinary care to avoid committing any act of 
negligence or imprudence which might add to or increase the danger. 

Negligence § 9- 

Proximate cause is a n  essential element of actionable negligence and 
foreseeability is a n  essential element of proximate cause. 

du ton~obi les  Q 19a: Negligence 5 1 9 b  (1)-Evidence held to  show that 
accident could not have been reasonably foreseen, and nonsuit was 
proper. 

Plaintiff's evidence tended to show that  he was a n  invitee in defendant's 
car, that  after a trip, defendant, who was driring, first alighted, and that  
plaintiff, who was sitting on the back seat, in attempting to alight, put 
his hand on the center post in such nlanner that  when defendant closed 
the front door, the plaintiff's fingers were caught between the center post 
and the door, causing painful and serious injury. Held:  Defendant was 
not under duty to anticipate or foresee before closing the door that plain- 
tiff's hand was on the door jamb in such manner that  his fingers would be 
caught and crushed by the closing door, and nonsuit was properly entered. 

APPEAL by plaintiff f rom C'lemenf ,  J., March  Term,  1952, RAKDOLPH. 
Affirmed. 

Civil action to  recover compensation f o r  personal in jury .  
Both plaintiff and  defendant a re  dealers i n  used automobiles. O n  

1 9  December 1950, about 7 :00 or  S :00 p.m., defendant, in  a n  effort to sell 
plaintiff a second-hand Dodge automobile, invited h im t o  become a pas- 
senger to  observe how the vehicle operated and perfolmled. "He said if 
I would dr ive i t  t h a t  I would buy it." T h e y  left the filling station where 
the automobile was parked, with defendant and  one G r a d y  Moffitt on the  
f ron t  seat. Defendant  was driving. and plaintiff was s i t t ing on the left 
side of the  rea r  seat. A f t e r  dr iving the automobile about one mile, de- 
fendant  returned to the  filling station where the parties got off about the 
same time. 
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'The front doors to the vehicle open from the front and are hinged to a 
door post about the middle of the automobile at  or near the back to the 
front seat. The rear doors open in the same way. JLs plaintiff, a some- 
what stout, heavy person, started to alight, he caught hold of this door 
post "to pull up." Defendant, having alighted first, closed or "slammed" 
the front door on the left side. Plaintiff's middle finger on his left hand 
was caught in the door and the bone was crushed. One or two of the 
other fingers on his left hand were "pinched," causing blood blisters, but 
the skin was not broken. 

On direct examination plaintiff testified: "I put my hand up to pull 
up while Paul Moffitt had the door open, and the docr opening from the 
front, 1 got my finger in the car on the back and before I would (could) 
get out Mr. Moffitt slammed the door on my finger, was caught in the car. 
When he slammed or closed the door he did not look to see what he was 
doing. H e  did not first know that my finger was caught until he heard 
from me." Then, on cross-examination: "The purpose of that post is to 
keep the doors fastened. I t  was that post that I grabbed hold of in get- 
ting out. I am a little heavy, and I took hold of it with my left hand, 
and all of me begin getting out of the automobile. I t  is a little harder 
to get out of the back seat. All of us started to get out at  approximately 
the same time. I didn't tell Mr. Moffitt that I was going to use that door 
jamb to assist myself to get out. Mr. Moffitt didn't see me. Mr. Moffitt 
just got out and closed the door. The door caught one of my fingers . . ." 

I t  was dark at  the time, but the filling station at  which the automobile 
stopped was sufficiently lighted for people to see. 

At the conclusion of the evidence for the plaintiff the court, on motion 
of defendant, entered judgment as in caw of nonsuit. Plaintiff excepted 
and appealed. 

O t t w a y  B u r t o n  for plaintiff appel lant .  
J o r d a n  cE. Wright for de fendan t  appellee.  

BARNHILL, J. The plaintiff was an invitee, and defendant owed him 
all the duties imposed on a host or inviter under the same or similar cir- 
cumstances. These include the duty to exercise ordmary care to aroid 
committing any act of negligence or imprudence which might add to or 
increase the danger to his invitee. 4 Blashfield 368, sec. 2321. 

Plaintiff's only allegation of negligence is that the defendant "negli- 
gently . . . and without regard for the safety of . . . the plaintiff, 
slammed the door on the plaintiff's finger, without first ascertaining that 
such an act could be done safely." 

This poses for decision this simple question: Under the circumstances 
disclosed by the evidence was it the duty of defendant to ascertain whether 



N. C.] FALL TERM,  1952. 

plaintiff's hand was on the door jamb before closing the front door to his 
automobile on which plaintiff was riding as an invitee passenger? 

The record before us fails to disclose with any degree of satisfaction 
just how the mishap which caused the injury to plaintiff's fingers oc- 
curred. The front doors of the automobile were hinged to the center door 
posts and opened from the front. Plaintiff alleges that  he "was attempt- 
ing to get out of the car and was pulling himself up  from the seat by his 
left hand with tlle left hand being on the door jamb of the rear seat of the 
automobile." H e  testified : "I was in the back seat on tlle left side, and 
I opened my door and attempted to  get out, and Pau l  got out first . . . 
then I put my hand u p  to pull 111) while Pau l  Moffitt had the (front)  door 
open . . ." 

I t  nould beem from his explanation of the mishap the plaintiff, a stout, 
heavy man, mas attempting a t  the time to pull himself up  to a standing 
or stooping pobition before alighting, or else he was attempting to slide 
out of the vehicle sidewise. And it is evident that his fingers were partly 
in the opening between the post and the door which was formed when the 
front door swung on its hinges as it mas opened. Did plaintiff grasp the 
post on the outside or the inside? Were his fingers in the outer or inner 
portion of the opening? The record fails to answer. 

I'roxiniate cause is an  essential element of actionable negligence and 
forcseeahility is  an essential element of proximate cause. Shmu v. 
Rarnnrd, 229 N.C. 713, 51 S.E. 2d 295; Deacpr T. Dearer, ante, p. 186,  
and cases cited. 

The plaintiff is an adult. H e  i, engaged in the purchase and sale of 
used automobiles and is familiar with nlotor reliicles. I f  the accident 
happened as he testified. he was a t  the time facing towards the front of 
the vehicle. I t  i~ doubtful whet21cr defendant, in the position the parties 
n e r r  then placed, with the open door intervening, could hare  seen the left 
hand of the plaintiff on the door jamb even if he had looked before closing - 

the front door. Be that as it may. me are unable to perceive that  it was 
his duty, undcr the circumstances here divlosed. to anticipate or foresee 
that plaintiff had his hand on the door jamb in such manner that his 
finger:: would bc caught and crushed by the closing door. Such a high 
degree of foresight or prevision is not exacted by the law of negligence. 
I n  short. the record discloses nothing more than one of those distressing 
accidents which occur daily and for which no person may be held liable 
in damages. D ~ ~ P I *  c. Denwr ,  supra. 

There is no decision in this jnrisdiction suhstantiallp on all fours. 
,Ckinncr 7.. R. R.. 1" N.C. 435, and n 'a fk ins  1 % .  Furn i sh ing  Co., 224 N.C. 
674, 31 S.E. 2d 917, are most nearly in point. We haye carefully exam- 
ined the deciqions from othcr jurisdictions cited and relied on by plaintiff. 
( X o o r e  1 % .  Dnz%is, 199 So. 205; Il'ildes 1.. TT7i7des, 247 N.W. 508; Hun- 
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dinger v. Sewell, 40 S.W. 2d 530; May  v. Abelman, 179 S.E. 221.) I n  
our opinion all are factually distinguishable. See al:jo Iaquinto v. Notay- 
francesco, 195 A. 169, and J u d e  v. Jude,  271 N.W. 475, which are like- 
wise distinguishable. 

The judgment entered in the court below is 
Affirmed. 

STATE v. JAMES ROBINSON. 

(Filed 5 November, 1962.) 

1. Bastards 5 1 : Criminal Law § 21- 
The offense proscribed by G.S. 49-2 is the willful neglect or refusal of a 

parent to support his or her illegitimate child, and the question of paternity 
is incidental thereto, and therefore a judgment as of nonsuit in such prose- 
cution does not constitute an adjudication on the issue of paternity and 
mill not support a plea of former acquittal in a subsequent prosecution 
under the statute, the offense being a continuing one. 

2. Bastards § 1- 
In a prosecution of a father for willful neglect or refusal to support 

his illegitimate child, the issue of paternity must first be determined before 
and separate from the determination of the issue of guilt or innocence of 
the offense charged. G.S. 49-2, G.S. 49-7. 

3. Bastards § 7- 
In a prosecution under G.S. 49-2 an affirmative finding that defendant 

willfully failed and refused to support his illegitima.te child does not con- 
stitute a verdict of guilty, but merely embraces facts, upon which a verdict 
of guilty should be predicated, and where there is no verdict a new trial 
must be awarded. 

APPEAL by defendant from Sink, J., at April Term, 1952, of CATAWBA. 
Criminal prosecution upon a bill of indictment, a t rue  bill found a t  

April Term, 1952, of Catawba County, charging "that James Robinson 
. . . on the 25th day of Febrnary in the year of our Lord one thousand 
nine hundred and 52, with force and arms, a t  and in the county afore- 
said, did unlawfully and willfully fail, neglect and refuse to support and 
maintain his illegitimate child, Kathy Louise Smith, which he had there- 
tofore begotten upon the body of Carrie J ean  Smith . . .," etc. 

Upon the call of the case for trial, on said bill of indictment and prior 
to the impaneling of the jury, and before the entering of any plea, defend- 
ant  entered a plea of "former jeopardy7' and "former acquittal." 

I n  this connection the record shows: That  on 1 December, 1951, a 
warrant  issued out of the Municipal Court of city of Hickory upon affi- 
davit charging that  "James Robinson on or about the 1st day  of Decem- 
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ber, 1951, i n  Catawba County .I. . did unlawfully and willfully neglect 
and refuse to support and maintain his illegitimate child Kathy Louise 
which he . . . did willfully beget upon the body of Carrie J ean  Smith" 
etc.; that  the defendant pleaded not guil ty;  and that  on 4 January,  1952, 
the Municipal Judge entered judgment as follows : "At close of State's 
evidence, motion for nonsuit allowed." (This is the judgment on which 
defendant's plea of "former jeopardy" and "former acquittal" is based.) 

The record also shows: That  on 12 January,  1952, another warrant  
issued out of the Municipal Court of the city of Hickory upon affidavit in 
substantially the same form as that  on which the warrant  of 1 December, 
1951, was issued, except that  the date of the alleged offense is 4 January ,  
1952; that  upon call of this criminal action defendant filed a plea of 
"former jeopardy" and "former acquittal,"-the same as that  hereinabore 
set for th ;  that  defendant pleaded "Not guilty"; that  on 30 January ,  
1952, the Judge of the Municipal Court rendered a special verdict on 
defendant's plea of former jeopardy, and adjudged that  defendant is not 
guilty of the offense charged in the warrant;  that  the State appealed 
from this judgment to Superior Cour t ;  and that  on 12 February, 1952, 
upon the call of the appeal, the presiding judge of Superior Court, hold- 
ing that  the Municipal Court of the city of Hickory had no authority 
to  render any kind of special ~ e r d i c t ,  remanded the matter for proper 
judgment in said court. 

And the record further shows that  in said Municipal Court defendant 
renewed "his plea of former jeopardy and former acquittal" and tendered 
to  the court this issue: "Has the defendant been formerly acquitted of 
the offense wherewith he now stands charged?"; that  the court refused to 
answer the issue, and thereupon defendant pleaded "Not guilty"; that  
after hearing the evidence, the court found defendant to be guilty, and 
rendered judgment dated 14 March, 1952. And i t  is stipulated of record 
that  defendant appealed from this judgment, and that  same was duly 
docketed in Superior Court of Catawba County, and stood for trial a t  the 
April Term, 1952, of said court ;  a t  which term a true bill of indictment 
was found as first hereinabove stated. 

The court denied the pleas. Defendant excepted. Exception No. 1. 
Thereupon defendant resubmitted in 16riting the same issue as to for- 

mer acquittal. I t  was denied by the court, and to this ruling defendant 
excepted. Exception No. 2. 

The court stated to counsel for defendant that  these two issues would 
be submitted to the jury:  

"1. I s  the defendant the father of the illegitimate child, as alleged by 
the Sta te?  

"2. I f  so, has the defendant willfully failed and r e f u ~ e d  adequately 
to provide for such illegitimate child, as alleged by the State?" 
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To these issues, and each of them, defendant, in apt time, objected and 
excepted. Exception No. 3. 

Defendant entered his plea of "not guilty." 
And upon the trial in Superior Court Carrie Jean Smith as witness 

for the State testified in summary as follows: That commencing in Feb- 
ruary and on various occasions during Barch and up into April, 1951. 
she had sexual intercourse with James Robinson, t t e  defendant; that 
she became pregnant in the latter part of February but did not know it 
until she went to see a doctor; that she did not tell defendant about i t ;  
that he never discussed it with her;  that he never came back to see her;  
that the baby, a girl, was born 29 November, 1951, in Hickory Memorial 
Hospital, and was named Kathy Louise Smith; that defendant is the 
father of her child; that she made demand on defendant in February of 
this year, and, quoting her, "he made no reply when I told him I ex- 
pected support"; and that he has not provided any support for the child, 
nor has he paid any part of the hospital or medical expenses. 

Defendant, reserving exception to denial of his mcltion for judgment 
as of nonsuit entered when the State first rested its case, offered in evi- 
dence warrant, dated 1 December, 1951, issued out of the Municipal 
Court of the city of Hickory, N. C., in the case of 8. v. James  Robimon,  
together with judgment of the court rendered in the case on 4 January, 
1952, allowing motion for nonsuit. The State's objwtion sustained as 
to the judgment and adjudication; overruled as to the warrant. 

Defendant objected to the ruling of the court disrtllowing the judg- 
ment and adjudication, and to each of them, defendant, in apt time, 
excepts. Exception No. 7. 

The case was submitted to the jury on the two issues, in accordance 
with statement of the court to counsel for defendant as hereinabove copied, 
to each of which the jury answered "Yes." Nevertheless there is no 
verdict as to guilt of defendant. 

Motion of defendant to set aside the verdict on each issue, as being 
contrary to the weight of evidence, and for errors committed in the prog- 
ress of the trial assigned, and to be assigned. Motion denied. Defendant 
excepted. Exception No. 4. 

Thereupon the court entered judgment that defendant be confined in 
the common jail of Catawba County six months and assigned to work the 
roads as provided by law, and pay the costs. Defendant appeals there- 
from to the Supreme Court, and assigns error. 

Attorney-General McMullan and Assisfant Atforne!/-General Love for 
the State. 

Theodore F. Cummings  for defendant, appellant. 
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WINBORNE, J. Decision on this appeal as to the issue of paternity 
turns upon the answer to this question: Does the granting of a motion 
under G.S. 15-173 for judgment of nonsuit, or verdict of not guilty in a 
criminal prosecution, charging defendant with willful neglect or refusal 
to support and maintain his illegitimate child, constitute a negative find- 
ing on the issue of paternity? I f  so, the plea of former acquittal set up 
by defendant would be well taken. But if not, then the plea of former 
acquittal must fail. And in the light of the statutes, G.S. 49-2, G.S. 49-7, 
as interpreted and applied in decisions of this Court, we are of opinion, 
and hold that such judgment of nonsuit does not constitute an adjudica- 
tion on the issue of patkrnity. 

G.S. 49-2 provides that "any parent who willfully neglects or who 
refuses to support and maintain his or her illegitimate child shall be 
guilty of a misdemeanor . . ." 

The only prosecution contemplated under this statute is that grounded 
on the willful neglect or refusal of a parent to support his or her illegiti- 
mate child,-the mere begetting of the child not being denominated a 
crime. S. v. Dill, 224 N.C. 57, 29 S.E. 2d 145; S.  v. Stiles, 228 N.C. 137, 
44 S.E. 2d 728; S. v. Bowser, 230 N.C. 330, 53 S.E. 2d 282; 8. v. Thomp- 
son, 233 N.C. 345, 64 S.E. 2d 157. See also S.  v. Tyson, 208 N.C. 231, 
180 S.E. 85. 

The question of paternity is incidental to the prosecution for the crime 
of nonsupport. S .  v. Summerlin, 224 N.C. 178, 29 S.E. 2d 462; S. v. 
Bowser, supra; S. v. Stiles, supra; S. e. Thompson, supra. 

Moreover, this statute, as interpreted by this Court, creates a continu- 
ing offense. 8. v. Johnson, 212 N.C. 566, 194 S.E. 319; S. v. Bradshaw, 
214 N.C. 5, 197 S.E. 564; S. v. Davis, 223 N.C. 54, 25 S.E. 2d 164. 

And G.S. 49-7, after prescribing jurisdiction of the courts in such 
matters, declares that "The court before which the matter may be brought 
shall determine whether or not the defendant is a parent of the child on 
whose behalf the proceeding is instituted," and that, "After this matter 
has been determined in the affirmative, the court shall proceed to deter- 
mine the issue as to whether or not the defendant has neglected or refused 
to support and maintain the child who is the subject of the proceeding." 

Thus it seems clear that the Legislature intended that the issue of 
paternity first be determined before, and separate from determination on 
the issue of guilt or innocence of the offense charged. 

Indeed, in the case of S. 7.. T.llilson, 234 N.C. 552, 67 S.E. 2d 748, 
Barnhill, J., in a concurring opinion, summarizes decisions of this Court 
by saying: "The only prosecution contemplated under the statute is 
grounded on the willful neglect or refusal of a parent to support his 
illegitimate child. The mere begetting the child is not denominated a 
crime. The question of paternity is incidental to the prosecution for the 
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crime of nonsupport-a preliminary requisite to conviction," and then 
concludes by saying: "Hence a rerdict of not guilty on the charge of 
willful nonsupport does no more than find the defendant not guilty of the 
crime laid in the bill. The  verdict could not be construed to be a verdict 
of not guilty of begetting the child." This declaration, when delivered, 
was obiter dictum. But, being so pertinent to situation in hand, it is here 
adopted as the law of the present case. 

Hence the rerdict on the first issue, that  is, as to paternity, will stand. 
However, since there is no verdict as to guilt of defendant on the fact 
found as to the offense charged, there must be a new tr ial  on the second 
issue,-with instruction that  if the issue be answered "Yes" the jury 
should return a rerdict of guilty, or guilty as charged. 

New trial. 

STATE v. CHARLIE HOSKINS, JAMES LAXCASTER, A N D  CHRISTOPHER 
LOCKLET. 

(Filed 5 November, 1952.) 

1. Receiving Stolen Goods 8 4- 

Possession of recently stolen property, without more, raises no presump- 
tion that the possessor received it with knowledge that it had been felo- 
niously stolen. G.S. 14-71. 

2. Receiving Stolen Goods 6--Evidence held insumcient for jury in this 
prosecution for receiving stolen goods. 

The State's evidence tending to show merely tha~; the thieves of tires 
went to defendant's house late a t  night and asked hiin if he wished to buy 
some tires, that defendant said it was too late to talk about buying tires 
and to come back the next day, and that the next daj  the stolen tires were 
found covered up on a disabled truck in defendant's woodyard, i s  held 
insufficient to be submitted to the jury on the issue o f  defendant's guilt of 
receiving stolen property with knowledge that the property had been stolen, 
and held frrrtlter, testimony of the officers to the effect that defendant did 
not know that the tires were on his property and was surprised when they 
were found there would seem to exculpate defendant of even receiving the 
property. 

3. Criminal Law § 52a (1)- 

Exculpatory testimony of the State's witnesses may be considered on 
motion to nonsuit, since the State by off'ering such ter;timony presents it as 
worthy of belief. 

APPEAL by defendant Christopher Lockley from Burney,  J., a t  J u n e  
Term, 1952, of CRAVEN. 
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Criminal prosecution upon a bill of indictment charging Charlie Hos- 
kins, James Lancaster and Christopher Lockley in separate counts with 
these offenses (1) felonious breaking and entering building of Jake Hill, 
(2)  larceny of automobile tires of value of $400, goods of Jake Hill, and 
( 3 )  feloniously receiving stolen automobile tires of value of $400, goods 
of Jake Hill, knowing them to have been stolen. 

Upon the trial in Superior Court the evidence offered by the State tends 
to show that the service station of Jake Hill was broken into and twenty- 
six new tires and two re-caps were taken therefrom on Monday night, 
6 May, 1952, ant1 that the defendants Charlie Hoskins and James Lan- 
caster were implicated in both offenses. 

And the evidence offered by the State as it relates to defendant Christo- 
pher Lockley is substantially as follows: Between one and two o'clock 
on the night of the breaking, and as the tires were being stacked by de- 
fendant Charlie Hoskins behind Hugh Smith's real estate office, quoting 
James Lancaster, as a witness for the State, "I went down to Diz Lock- 
ley's with Quinn . . . to Diz Lockley's house which was about two or 
three blocks from the filling station. I figure it was between one and 
two o'clock. When I got to Lockley's I knocked on the door and it was 
some time before he came down, and he said it was too late for him to go 
and look at any tires. Quinn asked him about the tires, and he said i t  
was late at night and he would see him in the morning, and he also recom- 
mended a guy to him to move the tires. Lockley did that . . . Then me 
and Quinn went back, and when we got to where the tires were behind 
that building I left and went home . . ." 

Then on cross-examination, this witness continued : "I didn't see Lock- 
ley until about three thirty that afternoon. I asked him if he would like 
to buy some tires and he asked what size they were, and I told him and 
he wrote it down on a piece of paper. And at that time I did not tell him 
I was going to steal any tires . . . H e  knew I wasn't in the tire business. 
When I went to Diz Lockley's house that night I did not tell him I had 
stolen the tires. I told him I had some tires. He  didn't know where they 
came from and I did not tell him anything about them. So far  as I knew 
he did not hare any reason to think they were stolen . . . After he told 
me i t  was too late at  night to talk about buying any tires he said come 
back in the morning and I will look at them. I saw him on Tuesday 
morning. He  passed me at Five Points. I didn't talk to him. And I 
did not see the tires any more after that night behind the filling station. 
A s  to what happened to them after they were at Isaac Smith's place, I do 
not know. I left and went home." 

Capt. Brinson, as witness for the State, testified: ". . . I came in on 
this matter on Wednesday when the tires were found . . . Mr. Jernigan, 
Mr. Toler and myself got a search warrant for Christopher Lockley's 
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woodyard and went up there looking for tires. I t  is a dosed-up woodyard. 
We went there and Lockley was asleep and we gave him a minute to get 
up and get himself straight. And we asked him if he had some tires, and 
told him we had a search warrant, and started to read it. ,Ind he said, 
'You needn't read it, they are here.' We went in and saw some tires that 
looked like second-hand tires . . . and I told him I was looking for 
mostly new tires, that that was not what I was looking for. And Diz said 
they weren't there. He  said, 'You can go and look anywhere you want 
to on the place.' . . . And there was a truck parked inside the woodyard 
-about a ton-and-a-half Chevrolet which had a flat body with sides about 
4?+ feet-just boards nailed on top of the other. I walked up to the truck 
. . . and there were some tires in there . . . that had some boards over 
them and partially covered up. I called Diz and said, 'Diz, here's the 
tires I am looking for.' And Diz started raising sand, that is, about the 
tires being there, about somebody putting them on his property . . . 
there were 18 new tires and 2 re-capped ones . . . He said it was his 
truck, but he didn't know how the tires got in there. . . . We loaded 
them (the tires) . . . and took them to Jake Hill's station. There Jake 
Hill identified the tires as being his . . . While we were there at  the 
station . . . I went over and got in the back seat of the police car where 
Diz was, and Diz . . . Christopher Diz Lockley told me at that time that 
James Lancaster and a fellow called Quinn came to his house on Tuesday 
morning about 2 :00 or 2 :30 and asked him if he wanted to buy some tires 
. . . that he told them that it was too late to talk about ails tires then,- 
that he would see them tomorrow; that they asked him if"he could take 
his car and go move the tires, or let them have the car." That he "told 
them he did not have anything there but the Buick and hc wasn't going to 
move i t  out of the yard that night. So they left and went back uptown." 
The officer continued: "I did not see James Lancaster . . . arrested. 
I was there when they brought him in. He made a statement. He  said 
that he and Quinn went to Diz's home the night before," saying in pres- 
ence of "Diz" about the same he related on the witnecis stand. 

And this officer continued: "Quinn said they had to move the tires 
because it would be day in a little while . . . Locklefs place . . . there's 
a small alley from where the tires were stacked in the back of the real 
estate office,-just a small alley crossing .to the woodyard." 

Then on cross-examination, this officer said: ". . . Lockley . . . when 
he first saw tllc tires, acted surprised that we should find the tires there 
. . . He acted surprised. I don't see any reason why he should put on. 
The first thing I knew that James Lancaster was connected with the theft 
was what ~ i z - ~ o c k l e ~  told me. And when I brought Diz to confront him 
that's when James  anc caster finally admitted to what he told me. The 
old truck that those tires were found on was a truck that was not in 
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operating condition. The truck was not in use . . . I t  has been sitting 
there in the yard as I noticed for quite a while." 

Capt. E d  Belangia, as witness for the State, testified : That  he was 
present when Diz told about Lancaster and Quinn coming to his h o u s e  
substantially i11 accord with other testinlony detailed above. Then on 
cross-examination this witness concluded by saying: "The only connec- 
tion that  Diz had was that  this man went to his home a t  2 :30 in the 
morning. He told us that." 

Defendant Lockley reserving exception to denial of his motion for 
judgment as of nonsuit when State first rested, testified, in substance, that  
he did not know anything about the tires being stolen; that  he did not 
know the tires were on his wood lot;  that  he did not know how they got 
there; and that  this truck that  was on his woodyard didn't belong to 
him,-it was a truck that  a boy brought there for him to fix. 

Defendant Lockley renewed his motion for judgment as of nonsuit a t  
the close of all the eridence. Motion overruled. Exception. 

Verdict: As to Charlie Hoskins and James Lancaster: Guilty of 
breaking and entering and larceny as charged. As to Christopher Lock- 
ley: Guilty of receiving stolen property knowing i t  to have been stolen. 

Judgment : Pronounced : As to Christopher Lockley : Confinement in 
prison. 

Defendant Cliriatopher Lockley appeals to Supreme Court and assigns 
error. 

Attorney-General NcMul lan  and Alss i s fun f  Altforney-General Lore for 
the State.  

Norris  C .  Reed,  Jr.,  and Charles L. Ahernethy, Jr.,  for defendant, 
appellant. 

WIKBORKE, J. The criminal offense of which defendant, appellant, 
stands convicted is creature of statute, G.S. 14-71, as amended by 1949 
Session Laws, Chap. 145, Sec. 1, which declares in pertinent part  that  
( L  if any person shall receive any . . . property . . . the stealing or tak- 
ing whereof amounts to larceny . . . such person knowing the same to 
have been feloniously stolen or taken . . . he shall be guilty of a criminal 
offense . . ." 

And it is the holding of this Court that  the inference or presumption 
arising from the recent possession of stolen property, without more, does 
not extend to the above statutory charge (G.S. 14-71 as amended) of 
receiving such property knowing i t  to have been feloniously stolen or 
taken. S .  v. A d a m ,  133 N.C. 667, 45 S.E. 553 ; S. v. Best, 202 N.C. 9. 
161 S.E. 535; S .  a. Lowe, 204 N.C. 572, 169 S.E. 180; S. v. Oxendine, 
223 N.C. 659, 27 S.E. 2d 814; S. v. Larkin, 229 N.C. 126,47 S.E. 2d 697. 
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Applying the provisions of the statute and this principle to the evidence 
offered upon the tr ial  below, taken in  the light most favorable to the 
State, i t  shows recent possession of the stolen autom3bile tires, and noth- 
ing more, and is insufficient to  make out a case for the jury on the charge 
of receiving the automobile tires of Jake  Hill,  descaribed by the officer, 
knowing that  they had been feloniously stolen or t akw.  

Indeed, the testimony of the officers, offered by the State, as to state- 
ments of defendant i n  respect to the automobile tires, stolcn from Jake  
Hill, tend to wholly exculpate defendant of the charge of receiving them. 
By offering such statementq, the State thereby presents them as worthy 
of belief. See 8. z'. Hendrick, 232 N.C. 447, 61 S.E. 2d 349, and cases 
there cited a t  page 456. "When the Sticte offers evidrnce which tends to 
exculpate the defendant, he is entitled to whatever a d ~ a n t a g e  the testi- 
mony affords, and so, when i t  is wholly exculpatory he is entitled to his 
acquittal." S. z. Robinson, 229 N.C. 647, 50 S.E.  2tl 740. 

Hence the judgment from which this appeal is taken is hereby 
Reversed. 

MRS. EVA TOLBERT Y. THE MUTUAL BENEFIT LIFE INSURANCE 
COMP-4NT. 

(Filed 5 November, 19,52.) 
1. Insurance 8 37- 

Proof of the execution and delivery of the policy of life insurance sued 
on in consideration of premium paid, and of the subsequent death of in- 
sured, makes out a pvinta facie case, with the burden on insurer to prove 
its defense of false and material representations avoiding the policy, and 
therefore in such instance insurer's motion to nonsuit is properly denied. 

2. Insurance $j 31a (2)- 

A policy of life insurance may be avoided by sho\~ing that insured niade 
representations which were material and false. 

3. S a m c  
A representation in an application for a policy of life insurance is 

deemed material if the knowledge or ignorance of it would naturally in- 
fluence the judgment of insurer in maliing the conti'act, and written ques- 
tions relating to health and their answers in an application are deemed 
material as a matter of law. 

4. Insurance § 37- 

Where insurer seeks to avoid a policy of life insurance on the ground of 
material and false representations made by insured in the written applica- 
tion for the policy, an instruction of the court which tends to leave the 
impression that it was not only necessary that insurtv show that the repre- 
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sentations were false and material but also that they were fraudulently 
made with intent to deceive, must be held for prejudicial error. 

APPEAL by defendant from Sink, J., Nay Term, 1952, of CALDWELL. 
New trial. 

This was a suit on a policy of insurance on the life of J. Ray Tolbert 
issued by the defendant. 

The policy in the sum of $5,000 was issued 1 May, 1951, and the 
insured died 12 December, 1951. The defendant admitted the issuance 
of the policy and the death of the insured, but denied liability on the 
ground that in his application the insured had made certain false and 
material representations which caused the defendant to act favorably on 
the application and to issue the policy. 

Issues arising on the pleadings were submitted to the jury and answered 
in favor of the plaintiff. 

The determinative issue submitted was in these words: "2. Did the 
deceased make false or fraudulent representations in his application, as 
alleged in the answer 2" To this the jury answered "No." 

From judgment on the verdict for the amount of the policy the defend- 
ant appealed. 

Folget. L. Tczwnsond and James  R. T o d d ,  Jr., for plaintiff, appellee. 
Willinwts & Whisnant  and H a l  B. A d a m s  for defendant, appellant. 

DEVIX, C. J. The written application signed by the insured upon 
which the policy of insurance was issued contained the following questions 
and answers : 

"29. Have you ever had electro-cardiographic or X-ray studies made? 
29. No. 

"31. A. Has a physician or other practitioner examined you within 
2 months? 31. A. No. 

"32. B. Have you had any reason, during the past six months, to think 
you might be physically impaired, temporarily or otherwise? 32. R. No. 

"34. For what have you consulted, or been attended by a physician or 
surgeon or other practitioner during the past seven years ? None." 

There was evidence offered by the defendant that on 30 March, 1951, 
before the issuance of the policy 1 May, 1951, a physician had given the 
insured a thorough physical examination which included X-ray pictures 
and a stomach examination. The physician testified : "He (the insured) 
said he was tiring easily at  his work, that his appetite was not as good as 
usual, and that he was generally not up to par. . . . During my exami- 
nation I felt a lump over the liver area." The physician further testified 
that in June he saw the insured again and advised an exploratory opera- 
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tion. This was had in July,  1951, resulting in discovery that  insured had 
cancer of the liver which in December following caused his death. 

The defendant excepted to the denial of the niotic~n for judgment of 
nonsuit, but evidence of the execution and delivery by the defendant of 
the policy of insurance on the life of tlie insured, in consideration of the 
premium, and the subsequent death of tlie iiisulwl made out a prima facie 
case and put the burden on the defendant to subbtaniiate its aff irmati~e 
defense of false and niaterial representations in tlie application. Hence 
nonsuit was improper. Davis v. Jerllririo, utl fe ,  283, 7M.E .  2d 673; 
SIacClure 2.. Casual ty  Co., 229 X.C. 305, 49 S.E. 2d ';42. 

The defendant, howerer, assigns error in the in~t ruct ions  given the 
jury in that  the court repeatedly referred to the ground of defendant's 
defense as "false or fraudulent" representations by th. deceased, wliereas 
the allegation was "false and material.'' The court instructed the jury 
that  the representations would not prevent recovery cn the policy unless 
niaterial or fraudulent, and thereupon charged as follows : 

"Therefore, let us see for a moment n.llat these lnords mean in the 
language and in the sense that  me are considering. *I fraudulent repre- 
sentation is a representation of a subsisting fact falsely made, with knowl- 
edge of its falsity, intended and calculated to decei~re, and which does 
actually deceive, causing another to do what he would not have otherwise 
done. A false statement is an  untrue or erroneous statement, intended 
and calculated to deceive and influcnce another. I n  law this word usually 
means something more than untrue. I t  mean? ~olneth ing designedly 
untrue and deceitful, and implies an intention to per1,etrate some subter- 
fuge or fraud." 

The defendant did not allege fraud. T o  avoid l ial~il i ty on the policy 
i t  mas only required to show that  the representations were material and 
that  they were untrue. B r y a n t  1 . .  I n s .  Co., 147 N.C 181, 60 S.E.  983; 
Gnrdner 1) .  Ins .  Co., 163 X.C. 367, 79 S.E. 806; Schus v. Ins .  Co., 166 
N.C. 55, 81 S.E. 1014; I n n t a n  I ? .  Tl'oodnten of thp W o r l d ,  211 N.C. 179, 
180 S.E. 496; H'ells 1 ' .  I n s .  Co., 211 N.C. 427, 190 S.E. 744; LAssurtrnce 
S o r i r t y  2'. Ashby ,  215 N.C. 280, 1 S.E. 2tl 530. 

We think the court inadvertently left the jury nnder the inipressio:l 
that  the defendant's dcfense was bottomed on fraud,  a i d  that  it was neces- 
sary for the defendant to show not only that  the rt,presentations were 
false but that  they were made designedly with intent to defraud. True  
the issue submitted contained the words false or fraudulent, but the 
court's references to and definition of the meaning of fraudulent repre- 
sentations as pertinent to this case map have had a rrejudicial effect on 
the minds of the jury. 

.I representation in an application for an  insurance policy is deemed 
material "if the knowledge or ignorance of i t  would naturally influence 
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the judgment of the insurer in making the contract, or in estimating the 
degree and character of the risk, or in fixing the rate of premium." Wc2lls 
11. Ins .  Co., supra;  P e t f y  v. Ins .  Po., 212 N.C. 157, 193 S.E. 228; Ins .  Po. 
v. B o x  Co.,  1F5 N.C. 543, 117 S.E. 785; I n s .  Co. v. Woolen  X i l l s ,  172 
N.C. 534, 90 S.E. 574. 

The statute provides that  statements in an application for a policy of 
iilsurance "shall be deemed representations and not warranties, and a 
representation, unless material or fraudulent, will not prevent a recovery 
on the policy." G.S. 58-30. Interpreting this statute, it  is well settled 
that  a material representation which is false will constitute sufficient 
ground upon which to avoid the policy. 

111 rlssurance Society  v. Ashby ,  215 N.C. 280, 1 S.E. 2d 830, ,7usficr 
Barnhi l l ,  speaking for the Court, said : "The representations made were 
material to the risk. They are in the form of written answers to written 
questions. I n  such case the question.: and answers are deemed to be 
material by the acts of the parties to the contract." And in P e t t y  I > .  Ins .  
Co., 212 N.C. 157, 193 S.E. 228, Just ice  Winborne  used this language: 

"It is settled law in North Carolina that answers to specific questions 
like the one asked in the instant case, where there had been medical exaini- 
nation, are material as a matter of law." 

I n  the case a t  bar the credibility of the evidence to support the defend- 
ant's defense was a matter for the jury. There were no requests for 
instruction. 

Fo r  the reasons herein stated we think there should be a new trial, and 
it is so ordered. 

New trial. 

JOHN G .  KENNEDY AND MINA B. KENSEDT, HIS WIFE; RUBY K. BRIN- 
SON A X D  JESSE F. BRINSON, HER HUSBAKD : LILA K. LAMER ; SAJ.T,Y 
JO KENNEDY, MINOR ; GORDON BENNETT KENNEDY. JR., AIrsoa ; 
GEORGE EDWARD KENNEDY, MINOR: REPRESESTED HEREIS BY THEIR 
NEXT FRIEKD, CHRISTINE J .  KEXNEDY, PETITIONERS, v.  HAZEL 
BROWN KENNEDY, DEFENDANT. 

(Filed 5 Norember, 1952.) 
1. Deeds § 13a- 

Where the granting clause, the Itabendunl, and the warranty are clear 
and unambiguous and are fully sufficient to pass immediately a fee simple 
estate, held a paragraph after the description which seeks to reserve n life 
estate in grantor will be rejected as being repugnant. 

2. Dower § 2- 

Where a clause in a deed seeking to reserve a life estate in grantor is 
ineffective, so that the grantee obtains the inmediate fee simple title to 
the lands, upon the death of the grantee his widow's dower attaches 
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thereto notwithstanding his death prior to the death of the supposed life 
tenant. 

3. Dower 5 8a- 
Where, in a proceeding to allot dower in certain lamds, defendant widow 

successfully asserts her right to dower in other lands as well as those set 
out in the petition, the court is authorized to appoint jurors for the allot- 
ment of dower in such other lands. 

,ZPPEAL by petitioners from SimocX.s, J., March Term, 1952, D r ~ m s .  
Special proceeding for the allotment of dower. 
Hobart  A. Kennedy died intestate in Duplin County on 16 December, 

1!)50. The  petitioners are collateral relatives and heirs a t  law of the 
deceased and the defendant is the widow of the decea'sed. 

The petitioners allege that  deceased a t  the time of his death was tlie 
owner of the tracts of land fully described in the petition and amendment 
to petition, and ask that  the dower of the defendant be assigned in said 
lands. I t  is conceded by all parties that  the defendant is the owner of a 
dower and entitled to have the same allotted in the liinds described i11 the 
petition and amendment to petition. 

The defendant answered asserting that, in addition to tlie lands above 
referred to, her husband a t  the time of his death owned and was bene- 
ficially seized of three other parcels of land in which she was also entitled 
to dower. These parcels of land were acquired by deceased in  the follow- 
ing manner : 

(1 )  Deed, dated 30 October, 1935, from Josephine Grissom Kennedy 
and husband, G. W. Kennedy, to 11. A. Kennedy, conveying 22.4 acres 
of' land. 

( 2 )  Deed, dated 4 June,  1034, from G. W. Kennedy and wife, Jose- 
phine Kennedy, to Hobart  Kennedy, conreying a lot in town of Beulaville. 

( 3 )  Deed, recorded 19 May, 1044, from Josephine Kennedy, widow, 
to Hobart .I. Kennedy, conveying a lot in town of I<eulaville. 

The  cont ro~ersy  arises over the forni and substance of these three con- 
veyances. The petitioners contend that the decease13 owned a fee in  re- 
mainder, subject to life estates, and that  he was not so beneficially seized 
of' these parcels of land during the corerture as to entitle his widow to 
dower in this property. The defendant takes the opposite view. 

Each of the deeds is regular in form and contains full covenants and 
warranties. I n  each deed a t  the end of the description and i11 a separate 
paragraph, the following language appears : 

Firs t  deed : "G. W. Kennedy and wife Josephine G. Kennedy hereby 
reserve their life estate in the above described tract (of land." 

Second deed: "The life estate of the grantors is excepted in the above 
mentioned land." 
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Third deed : "The life estate of the said Josephine Kennedy is reserred 
in the above described land." 

With the exception of the above quoted language, each of the deeds is 
a regular fee simple deed, with no restrictions in the granting clause, in 
the h a b e n d u m  clause, nor in the warranty clause. 

While the order of the clerk does not appear in the record, the judgment 
of the court below discloses that when the matter came on for hearing 
before the clerk, he sustained the position of the petitioners, and the de- 
fendant appealed. The trial court, after finding the necessary and appro- 
priate facts, reversed the order of the clerk and held that the defendant 
is entitled to dower in  all of the lands described in  the pleadings, and 
appointed jurors with instructions to allot the widow's dower accordingly. 

From this judgment, the petitioners appealed, assigning error. 

Russell  J. L a n i e r  and  G r a d y  Mercer  for petit ioners,  nppellants.  
EIerrry L. S tevens  111, and  E ,  W a l k e r  S t e r e n s  for de fendan t ,  appellee. 

VAT~ENTISE, J. Does the language appearing at  the end of the descrip- 
tion in each of the three deeds under which Hobart A. Kennedy took title 
to the lands in question have the effect of creating life estates in the 
grantors named in said deeds? This question must be answered in the 
negative. 

The recent case of A r t i s  v. A r f i s ,  228 N.C. 754, 47 S.E. 2d 228, fur-  
nishes abundant authority for the position here taken. 

I n  the deeds now under consideration, the words of the granting clause. 
the h a b e n d u m  clause, and the warranty are clear and unambiguous and 
are fully sufficient to pass immediately a fee simple title to Hobart A. 
Kennedy upon delivery of the deeds. Those operative clauses constitute 
an unrestricted conveyance of the land. W h i t l e y  v. Arenson,  219 R.C. 
121, 12 S.E. 2d 906; A r t i s  v. d r t i s ,  supra.  I t  is well established that the 
granting clause, when clear, specific and unequivocal, will generally pre- 
vail over other recitals in  the conveyance. 16 A.J. 575; M a y b e r r y  2). 

Grims ley ,  205 N.C. 64, 179 S.E. 7. This is especially true when, as in 
the present case, all other operative provisions of the deed are consonant 
with the granting clause. 

I n  the A r t i s  case, W i n b o r n e ,  J., speaking for the Court, said:  "Ordi- 
narily the premises and granting clauses designate the grantee and the 
thing granted,-while the h a b e n d u m  clause relates to the q u a n t u m  of the 
estate. 'The granting clause is the very essence of the contract.' 16 Am. 
Jur., 567. B r y a n t  v. Shields ,  220 N.C. 628, 18 S.E. 2d 157. And the 
habendurn, in the present case, is in harmony with the granting clause. 
Therefore, the clause undertaking to divest or limit the fee simple title 
which had been conveyed unqualifiedly . . . is repugnant to both the 
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granting clause and the habendurn. Hence the granting clause will pre- 
vail and the repugnant clause will be rejected." Citing Blackwel l  v. 
Blackwe l l ,  124 N.C. 269, 32 S.E. 676; W i l k i n s  v. Xcrrnan ,  139 N.C. 40, 
51  S.E. 797; B r y a n t  11. Sh ie lds .  supra;  , l lcSeill  v. B l w i n s ,  222 N.C. 170, 
22 S.E. 2d 268. 

I t  clearly appears, in the present case, that  the language appearing 
immediately after the description in  each deed attempts to cut down or 
limit the estate conveyed and is therefore inconsistent with and repugnant 
to all other provisions of the deed, including the granting clause. Conse- 
quently, the incompatible recital must yield to the more effective operative 
clauses, and must be rejected as repugnant. 

We therefore conclude that a fee simple title to the lands in question 
passed to Hobart  A. Kennedy immediately upon the delivery of the deeds, 
and that  his widow is entitled to dower in all of thc lands described in 
the pleadings. G.S. 30-5 ; T r u s t  Co. I * .  W a t k i n s ,  215 N.C. 292, 1 S.E. 2d 
853. The court below was fully authorized to proceed with the appoint- 
ment of jurors for the allotment of the dower. Campbe l l  v. M u r p h y ,  55 
N.C. 357; T r u s t  Co. v. W a t k i n s ,  supra;  A r t i s  v. A r t ; s ,  supra.  

For  the reasons assigned, the judgment below is 
Affirmed. 

P. A. HAWKINS v. WARREN REYNOLDS. 

(Filed 5 November, 1952.) 

1. Malicious Prosecntion 9 % 

An action for malicious prosecution must be based upon a valid process, 
and where the warrant under which plaintiff was arrested fails to charge 
him with any crime, defendant's motion to nonsuit should be allowed. 

2. Public Officers § 7b: Municipal Corporations § lie--- 

The elements of the offense created by G.S. 14-24:' and G.S. 14-252 are 
( 1 )  the use of a vehicle belonging to the State or one of the political sub- 
divisions named in the statute ( 2 )  by a public official or employee answer- 
ing to the statutory description (3)  for a private purpose, and a warrant 
which fails to charge that the use of a police car by a policeman of a 
municipality was for a private purpose, is insufficient to charge the offense. 

3. Indictment and Warrant 8 9- 

A warrant for a statutory offense must charge the offense in the language 
of the statute or specifically set forth the facts constituting the offense as 
defined by the act. 

APPEAL by defendant from Plevnenf ,  d., and a jury, J u l y  Term, 1952, 
of CLEVELAND. 
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Civil action to recover damages for an  alleged malicious prosecution. 
After the pleadings were read, the defendant demurred ore t enus  to the 

complaint on the ground that  i t  does not state facts sufficient to constitute 
a cause of action for that  the warrant declared on arid sct out in the com- 
plaint was void for failure to charge a crime. The demurrer was over- 
ruled and the defendant excepted. 

The parties then proceeded to trial. Issues were submitted to and 
answered by the jury as follons: 

"I. Did the defendant cause the arrest and prosecution of the plaintiff, 
as alleged : Answer : Yes. 

"2. Was the arrest and prosecutioii ui thout probable cause? Answer: 
Yes. 

"3. Was the prosecution nlalicious ? dlnswer : Yes. 
"4. What arnount of compensatory damages is the plaintiff entitled to 

recover ? Answer : $500.00. 
"5. What  amount of punitive damages is the plaintiff entitled to re- 

cover ? Answer : None." 
From judgment on the verdict, the defendant appealed, assigning errors. 

E. ,I. Harr i l l  nvd -1. 4 .  Powel l  for de fendan t ,  appellant.  
S o  counsel contrrc. 

JOHNSON, J. I t  is established by authoritative decisions of this Court 
that an action for malicious prosecution may not be maintained by one 
arrested on a charge not amounting to a crime, or where the process was 
void. Parr i sh  1.. H e w i t t ,  220 N.C. 708, 18 S.E. 2d 141 ; R h o d r s  v. Collins,  
198 N.C. 23, 150 S.E. 492; Caudle  21. B e n b o ~ c ,  228 K.C. 2S2, 45 S.E. 2d 
361. An action for nlalicious prosecution "presupposes valid process." 
A l l e n  v. Greenlee, 13  N.C. 370. I t  is otherwise as to an  action for false 
imprisonment. Ca7idle v. Benbolc ,  supra;  N e l t o n  v. Rickman, 225 N.C. 
700, 36 S.E. 2d 276; Rhodes  v. C'ollins, supra. 

The warrant  declared upon in the complaint charges: ". . . that  . . . 
on or about the 12th day of October 1951, and other occasions before and 
thereafter, P. A. Hawkins did unlawfully and wilfully use his position 
as a police officer for the Town of Kings Mountain, North Carolina, by 
intentionally embarrassing and inquiring into the private affairs of 
Warren E. Reynolds, a citizen of said town and state, in that  he went 
to the homes of certain tenants of the said Warren E. Reynolds in a 
uniform of the Kings Mountain Police, and in an  automobile furnished 
him by the said town to be used in his duties as a policeman, and while on 
duty as a policeman, and inquired of the said tenants as to how much rent 
they were paying the said Warren E. Reynolds; and that  said acts on the 
part of the said P. A. Hawkins were done by him not in the line of his 
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official duties, but were calculated to humiliate and embarrass the said 
tenants and Warren E. Reynolds, and that one of his tenants to wit: 
Lonnie Butler moved out of the house of the said Warren E. Reynolds; 
that such actions on the part of the said P. A. Hawkins amounted to a 
breach of his duties as a public officer, contrary to the form of statute and 
against the peace and dignity of the State." 

This case was tried solely upon the theory of mal~~cious prosecution. 
I t  seems to have been conceded in the trial below that the warrant falls 
short of alleging malfeasance in office in violation of GI.S. 14-230. How- 
ever, the trial court, in overruling the defendant's demurrer ore tenus and 
proceeding to trial, apparently did so on the theory that while the warrant 
fails to charge the offense of malfeasance in office, nevertheless it does 
charge the plaintiff with using a publicly owned police automobile of the 
Town of Kings Mountain for a private purpose in violation of G.S. 14-247 
and G.S. 14-252, which provide in substance that i t  shall be unlawful for 
any officer, agent or employee of the State of North C'arolina, or of any 
institution or agency of the State, or of any County, City or incorporated 
town "to use for any private purpose whatsoever any motor vehicle of 
any type or description whatsoever belonging to the State" or any of the 
enumerated political subdivisions thereof. 

The essential elements of the crime created by G.S. 14-247 and G.S. 
14-252 are (1)  the use of a vehicle belonging to the State or one of the 
political subdivisions named in the statute (2)  by a public official or 
employee answering to the statutory description (3 )  for a private purpose. 

The warrant does not charge that the defendant therein (the plaintiff 
herein) used the police car belonging to the Town of Kings Mountain 
for a "private purpose." This omission renders the warrant fatally 
defective. S. a. Miller, 231 N.C. 419, 57 S.E. 2d 392; S. v. Jackson, 218 
N.C. 3 7 3 , l l  S.E. 2d 149; S. v. Ballangee, 191 N.C. 700, 132 S.E. 795. 

The rule is that no indictment or warrant, whether at  common law or 
under a statute, can be good if i t  does not accurately and clearly allege 
all the constituent elements of the offense charged. LSI. v. Morgan, 226 
N.C. 414, 38 S.E. 2d 166. 

"The breach of a statutory offense must be so laid in the indictment as 
to bring the case within the description given in the statute and inform 
the accused of the elements of the offense." S. v. Baliangee, supra (191 
N.C. 700, 701). True, the bill or warrant need not be in the exact lan- 
guage of the statute, but there must be averments of all the essential 
elements of the crime created by the act. S. v. Miller,  supra. 

I n  S. v. Jackson, supra (218 N.C. 373), the formula is stated this way: 
"An indictment for an offense created by statute must be framed upon 
the statute, and this fact must distinctly appear upon the face of the 
indictment itself; and in order that i t  shall so appear, the bill must either 
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charge the offense in the language of the act, or specifically set forth the 
facts constituting the same . . . 'Where the words of a statute are de- 
scriptive of the offense, an indictment should follow the language and 
expressly charge the described offense on the defendant so as to bring i t  
within all the material words of the statute. Nothing can be taken by 
intendment.' " See also S. v. Liles, 78 N.C. 496; S. 1%. Cole, 202 N.C. 592, 
163 S.E. 594; S. 1 % .  l 'urlton, 208 N.C. 734, 182 S.E. 481; S. v. Gibbs, 234 
N.C. 250, 66 S.E. 2d 883. . It follows from what we hare  said that  the judgment below will be 
vacated and reversed and the demurrer ore tenus  sustained. 

Reversed. 

R. U. WILLIAhlS v. VERA M. CODY. 

(Filed 6 November, 1952.) 

Appeal and Error § 39b- 
Error in the charge on the issue of contributory negligence in omitting 

reference to proximate cause is rendered harmless when the jury answers 
the issue of negligence in the negative and thereby renders the question of 
contributory negligence immaterial. 

APPEAL by plaintiff from Burgriyn, Speciul  Judge, ,lpril Term, 1952, 
of WAKE. N O  error. 

Plaintiff instituted action to recover damages for injury to person and 
property alleged to hare  resulted from being struck by the negligently 
driven automobile of defendant. 

Defendant denied the allegations of negligence, pleaded plaintiff's con- 
tributory negligence, and set up  a counterclaim for damage to her own 
automobile resulting from the collision which she alleged was caused by 
the negligence of the plaintiff. 

The plaintiff testified in substance that  on the morning of 29 December, 
1950, he parked his automobile, pointed south, alongside the west curb of 
Salisbury Street in Raleigh, a one-way street, and that  he opened the left 
door of his automobile and put his left foot on the ground; that  he looked 
back and saw defendant's automobile approaching about 75 feet away 
traveling 35 to 40 miles per hour ;  that  he turned his head to the front and 
was struck by defendant's automobile. The force of the impact was 
sufficient to turn plaintiff's automobile door inside out, and the plaintiff, 
caught between the inside of his door and the side of defendant's car, 
suffered in jury  to  his person and his property. 

The defendant on the other hand testified that  on this occasion she was 
driving her automobile south on Salisbury Street a t  10 or 15 miles per 
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hour;  that  there are three marked traffic lanes on this street a t  this place 
and she was in the right-hand lane;  there were movlng cars on all three 
lanes; that  plaintiff's car was parked 3 feet from the curb, and when she 
was within 10 or 12 feet of plaintiff's automobile he opened the left door 
all the way out into the lane she was traveling and her automobile struck 
the door, the plaintiff still sitting in his car. She  testified she did not 
turn  to the left because of the other traffic on her left ;  that  she applied 
her brakes and skidded and struck the door of plaintiff's car  causing some 
in jury  to  her own automobile. 

Issues addressed to plaintiff's cause of action and defendant's counter- 
claim were submitted to the jury and: answered i n  favor of the defendant. 
I n  plaintiff's action the jury found the plaintiff's in jury  was not caused 
by defendant's negligence, and in  defendant's counter-action found plain- 
tiff was negligent, that  defendant did not by her own negligence con- 
tribute to her injury, and fixed her damage a t  $25.00. 

From judgment on the verdict plaintiff appealed. 

L)ouglass & M c M i l l a n  for plaint i f f ,  nppel lnnt .  
Brozcgkfon,  T e n g u e  & Johnson  for de fendan t ,  appc:llee. 

D E ~ I N ,  C. J. The plaintiff appellant assigns error in the ruling of the 
trial court with respect to the admission of evidence, to which timely 
exceptions were noted. We have examined each of these exceptions and 
find them without substantial merit. 

The plaintiff also noted exception to the following charge to the jury:  
"If you find as a fact from the evidence and by its greater weight that  the 
plaintiff opened his car door and attempted to alight, from his car on the 
street side instead of the sidemallr side of his car  without observing the 
proper lookout, then i t  ~ ~ o u l i l  be your duty to answer the second issue 
YES." 

While this instruction is open to criticism for omission of reference to 
proximate cause (1CfcInty1.e I ? .  E l e v n f o r  Co., 230 N.C. 539, 54 S.E. 2d 45)' 
we note i t  was addressed to the issue of plaintiff's: contributory negli- 
glance, the second issue in plaintiff's action. As the jury answered the 
issue as to defendant's negligence, the first issur in that  case, in favor of 
the defendant, the cluestion of plaintiff's contributory negligence was no 
longer material. 

Plaintiff noted exceptions to other portions of the judge's charge and 
to his failure to charge sufficiently in other respects but an examination 
of these exceptions in connection with the entire charge and the setting 
of the case, leads us to the conclusion that no prejudicial error has been 
made to appear. 
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The conflicting recollections of the plaintiff and defendant as to what 
occurred on this occasion on a busy street i n  Raleigh seems to have been 
fairly submitted to the jury for their decision, and we find no sufficient 
reason to disturb the result. 

N o  error. 

NETTIE V. REMSEN AND JAMES D. REMSEN, HER HUSBAND; LUCY V. 
HARRELL AND ERNEST T. HARRELL, HER HUSBAND, AND JOHNNIE E. 
VINSON, A WIDOW, v. J. C. EDWARDS AKD LOLLIE EDWARDS, HIS 
WIFE. 

(Filed 5 November, 1952.) 
Pleadings % 

In determining a motion for judgment on the pleadings, the court's deci- 
sion must be based upon facts alleged on the one hand and admitted on the 
other, and it is error for the court to hear evidence and flnd facts in sup- 
port of its judgment upon the motion, since if the pleadings raise nny 
issues of fact they must be tried by a jury in the absence of waiver of jury 
trial and agreement that the court should And the facts. G.S. 1-172. 

APPEAL by defendants from Stevens, J., a t  March Term, 1952, of 
NORTHAMPTON. 

Civil action to have a deed declared to be a mortgage, and to have been 
satisfied, and for an  accounting, etc. 

Plaintiffs filed a complaint in which is set out the facts constituting 
their cause of action as they contend them to be. 

Defendants filed an  answer to the complaint of plaintiffs in  which they 
admit parts of the allegations of complaint, and deny other parts. And 
for further answer they set out facts constituting further defenses to 
plaintiffs' alleged cause of action, as they contend the facts to be. 

And plaintiffs, i n  reply, admit parts of the averments so set out in 
defendants' answer, and deny other parts. 

A pre-trial conference was held, a t  which certain stipulations were made 
in respect to matters which are not determinative of the controversy. 

Then when the cause came on for hearing a t  the March Term, 1952, of 
Northampton Superior Court, and after a jury was selected and impan- 
eled, and the plaintiffs had offered certain documentary evidence, they 
moved for judgment, reading as follows : 

"That the allegations of the Answer, even though the same be all taken 
to be true for the purpose of this motion, do not constitute a valid and 
legal defense to the claim of the   la in tiffs that  the transaction complained 
of was one for the security of a debt of Joe  B. Vinson and Johnnie 
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Vinson to J. C. Edwards, and for the security of money and supplies 
advanced by J. C. Edwards to Joe  B. Vinson after November 21, 1934. 

"Wherefore, the plaintiffs move for judgment : 
"1. That  the deed, deed of trust and agreement to reconvey referred 

to in  paragraph 9 of the complaint were intended by the parties thereto 
as and constitute a mortgage securing the payment of the $4,181.67 note 
of Joe  13. Vinson and Johnnie Vinson, and also securing the payment of 
money and supplies advanced by J. C. Edwards to Joe B. Vinson after 
November 21, 1934. 

"2. That  the plaintiffs are the owners in fee simple of the lands de- 
scribed in the complaint. 

"3. That  a Referee be appointed to take an  account of the mortgage 
debt, of what has been paid thereon and of the amount, if any, ~vhich is 
due the plaintiffs by J. C. Edwards." 

Thereupon the court entered a judgment in  which after reciting that  
"It appears to the court and the court finds as facts from the stipulations 
and the admissions in the pleading" there are set out twenty-five para- 
graphs of findings of fact, upon which conclusions of law are made, and 
judgment rendered. 

Defendants except to the judgment and appeal to the Suprenlr Vourt, 
and assign error. 

J l n r t i n  F. Yapish and G a y  c f  N i d y e t t e  for plaintif fs,  crppellccs. 
Xo t j i ee t ,  ,Illsbrooli d: B e n f o n ,  arid W .  I f .  8. BUT ylcyn.  J r . ,  f o r  

de fendan t s ,  appellants.  

WIKBORPI'E, J. The subject of "judgment on the pleadings" has been 
fully discussed in opinion by E r r i n ,  b., in the recent case of ErirXsaon v. 
S tar l ing ,  235 N.C. 643, 71  S.E. 2d 384. The ruling there is applicable, 
and determinative here. 

I t  is there held that  "On a motion for judgment on the pleadings, the 
presiding judge should consider the pleadings, and nothing else . . . H e  
should not hear extrinsic evidence, or make findings 2f fact. I f  he con- 
cludes on his consideration of the pleadings that  a m,?terial issue of fact 
has been joined between the parties, he should deny the motion in its 
entirety, and have the issue of fact tried and determined in the way ap- 
pointed by law before undertaking to adjudicate the rights of the parties." 

Issues of fact must be tried by a jury, unless trial by jury is waived. 
G.S. 1-172. See Er ickson  v. S t a r l i n g ,  supra. And in the present case a 
jury tr ial  was not waived, nor did the parties consent for the trial judge 
to find the facts. 

Hence, in the light of these rules of practice applied to the pleadings 
and case in hand, we hold that  error appears upon the face of the record 
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and judgment. And a detailed discussion of the pleadings will serve no 
useful purpose. 

Error.  

WILLIBM If. HENSON v. ESTELLE JONES HENSON. 

(Filed 5 November, 1952.) 
Partition 8 4a- 

In a suit for partition, a tenant in common may assert in her pleading 
that she has paid off an encumbrance on the property and ask that she be 
reimbursed for such sum in the adjustment of the rights of the parties, since 
the proceeding is equitable in nature and the court has jurisdiction to 
adjust all equities in respect to the property. 

APPEAL by plaintiff from S h a r p ,  Special  J u d g e ,  J u n e  Term, 1952, of 
RAXDOLPH. Affirmed. 

Petition for sale of real property for partition. 
The plaintiff and defendant, who were then husband and wife, obtained 

title to property, a house and lot, as tenants by the entireties. Since 
divorced, their relationship to the property has become that  of tenants in 
common. The plaintiff now brings this proceeding to have the property 
(incapable of actual partition) sold for division. 

The defendant filed an  answer admitting these facts, but alleged (1) 
that  she mas entitled to- support for the minor children of the marriage, 
and (2)  that  plaintiff and defendant during coverture had executed a 
mortgage on the property, and that  defendant has paid this mortgage in 
whole or i n  part. Demurrer to the answer was sustained as to the claim 
for support of minor children. Defendant's appeal from this judgment 
was dismissed, and defendant allowed to file amended answer. Defendant's 
amended answer sets out that  defendant has paid $2,500 on the mortgage 
on the property, and asks that  she be reimbursed that  sum in the adjust- 
ment of the rights of the parties. 

Demurrer to the amended answer was overruled and plaintiff appealed. 

0 f fzvay B l r r f o n  for plaint i f f ,  appel lant .  
P. W .  Glidewell ,  Sr. ,  J .  A. TPebsfer, JT., and Afil ler & U o s c r  for de- 

f endan t ,  appellee. 

DEVIS, C. J. The single question presented is whether in answer to a 
petition for partition one tenant in common may set u p  claim for amounts 
expended to remove an  encumbrance on the common property. 

The court below overruled the plaintiff's demurrer to the answer on this 
point, and in this we concur. 
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Petitions for partition are equitable in their natul-e, and the court has 
jurisdiction to consider the rights of the parties under the principles of 
equity and to do justice between the parties. Raymc'r v. JfcLel land,  216 
N.C. 443, 5 S.E. 2d 321; Trust Co. v. IYatkins, 215 N.C. 292, 1 S.E. 2d 
853; Gibbs v. Higgins ,  215 N.C. 201, 1 S.E. 2d 554; Jenkins a. Strick- 
land, 214 N.C. 441,199 S.E. 612; M c L a m b  v. AfcLamb,  208 N.C. 72, 178 
S.E. 847. 

The rule is that  in a suit for  partition a court of equity has power to 
adjust all equities between the parties with respect to the property to be 
partitioned. 68 C.J.S. 208. "A tenant in common who has paid or 
assumed liens or encumbrances on the property ordinarily is entitled on 
partition to a proportionate reimbursement therefor from the other 
tenants." 68 C.J.S. 212. 

I n  such case the sale may be ordered and the rights of the parties 
adjusted from the proceeds of sale. McIntosh, sec. 937. This was appar-  
ently the view of the court below in remanding the cause to the clerk for 
fur ther  proceedings as by law provided. 

Affirmed. 

ALDER MAE JERNIGAN v. COLONEL JERNIGAN A X D  RUFrS  CAPPS. 

(Filed 29 October, 1952.) 

Husband and Wife 8 11- 
A wife may now maintain an action in tort againf:t her husband. 

Automobiles §§ 1Sg ( 5 ) ,  18h (2)- 

While physical facts a t  the scene may speak louder than words, ordi- 
narily the interpretation of the facts is the province of the jury, and there- 
fore nonsuit may not be predicated upon the contention that the physical 
facts disclose that defendant was not traveling a t  excessive speed when 
there is testimony of witnesses that defendant was exceeding sisty miles 
per hour. 

Automobiles 88 81, 13- 
While ordinarily a motorist may assume and act on the assumption that 

the driver of a vehicle approaching from the opposite direction will comply 
with statutory requirements as to signaling befor12 making a left turn 
across his path (G.S. 20-154), he is not entitled to indulge in this assnmp- 
tion after he sees or by the exercise of due care ought to see that the 
approaching driver is turning to his left across the highway to enter an 
intersecting road. 
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4. Automobiles 59 18h (2), 19a-Evidence held not to compel single con- 
clusion that sole proximate cause of collision was illegal left turn made 
by driver of other car. 

Plaintiff was a passenger in a car driven by her husband, which collided 
with another car traveling in the opposite direction along the highway. 
Plaintiff's evidence was to the effect that such other car turned to its left 
across the highway in the path of the car in which she was riding, without 
giving the statutory signal, in attempting to make a left turn into an 
intersecting highway. Plaintiff's evidence further tended to show that her 
husband was driving his car a t  an excessive speed and that he saw or could 
have seen the other driver undertaking to make the left turn when the 
cars were separated by a space of some three hundred feet in time to have 
avoided the accident, but that he did not slacken speed or change course 
until the cars were in virtual contact. Held: The evidence does not compel 
the single conclusion that the negligence of the driver of the other car in 
making the illegal left turn was the sole proximate cause of the accident, 
but the evidence is sufficient to support a conclusion that the husband's 
negligence in driving a t  an unlawful speed and in failing to keep his car 
under reasonable control was the proximate cause or one of the proximate 
causes of the accident, and therefore the husband's motion to nonsuit 
should have been denied. 

L \ ~ ~ m ~  by plaintiff frorn Oodwin,  Special Judge, a t  February Term, 
1952, of JOHNSTON. 

civi l  action by automobile guest against her host and another motorist 
for  personal injuries allegedly caused by the concurring negligence of 
both drirers when the other motorist attempted to make a left turn  into 
an  intersecting road in front of the host's a&mobile. 

Fo r  ease of narration, the defendants Colonel Jernigan and Rufus 
Capps are called by their respective surnames. Jernigan is the husband 
of the plaintiff Alder Mae Jernigan. 

State Highway NO. 40 runs somewhat westerly from Benson in John- 
ston County to Coats in Harnett  County.' I t  is joined on the north by 
an unpaved road a t  a point four miles west of Benson. The juncture of 
State Highway No. 40 and the unpaved road is not within either a busi- 
ness or a residence district. On the afternoon of 25 June ,  1950, a west- 
bound automobile driven by Jernigan and an  eastbound car operated by 
Capps traveled in opposite directions on State Highway No. 40. The 
two motor vehicles collided a t  the juncture of the highway and the un- 
paved road when Capps undertook to make a left turn from the highway 
into the unpaved road across the pathway of the oncoming automobile 
driven by Jernigan. As a result, the plaintiff, who was a guest in her 
husband's automobile, suffered injuries. 

The plaintiff sued both Jernigan and Capps for damages for her per- 
sonal injuries, alleging that  such injuries were proximately caused by 
their concurring negligence. Each defendant answered, denying action- 
able negligence on his part. 
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The plaintiff testified in her own behalf a t  the tr i ,d.  She also called 
seven witnesses to the stand. The plaintiff, Bobby Lee Jernigan, L. C. 
Jernigan, and Hubert  H. McLamb testified to the cii~cun~stances attend- 
ing the collision, and Mrs. Elgie Mae A11cq Dr.  J .  R. Johnson, Dr.  -1. E. 
Morgan, and Mrs. Addie Pear l  Royal1 described the phyqical condition 
of the plaintiff subsequent to that  event. 

The  plaintiff gave this testimony in person: 
"Highway No. 40 . . . was a new hard-surfac~d highway . . . The 

paved portion is about 18 or 20 feet (wide) . . . The shoulders nere  
about 4 feet wide. The highway runs througli a hilly section and t1iel.e 
is the most roads coining into it, side roads, going to people's houses . . . 
I was traveling in a 1950 Ford with my  liusband. H e  was driving . . . 
He was running every bit of 60 . . . miles an  hour . . . The h ighna j  
was wet . . . We were about 100 yards away . . . wlien I first saw . . . 
the Capps car. . . . I did not see the Capps car before n e  got in 100 
yards of i t  because the hill there on the side Mr. Cappswas  conling fro111 
is right smart  steeper than the side we were on, and I did not see 1lin1 
until he came over . . . There was nothing in front clf us to obbtruct lily 
husband's view the first time I saw the Capps car . . The sidc road wa. 
visible to people traveling the highway . . . Wheu I first saw the Capps 
car, I would say that  the front wheel \bas probably already across the 
middle of the highway, pulling into this road. We w r e  about 100 yard* 
from the Capps car . . . The brakes on my husband's car xere  good. 
H e  could have stopped had he tried to when he first saw the (Capps) car. 
Running a t  the speed my husband was running the dir tance i t  would tnkr 
to stop the car would be no more than 200 feet . . . H e  told me (after- 
wards) he thought he could get by without hitting Capps . . . My hus- 
band was right close to Capps,.l5 or 20 yards, when he applied his brake<. 
When he hit the brakes, he hit the Cappe car . . . The best I remember 
the front wheels . . . of the Capps car . . . was on tlic dir t  . . . at  that 
time . . . The car I was riding in got off of the ha,.d surface highway 
on to the sl~oulder." 

Other eyewitnesses stated that  the left-hand front  of the Jemigan  
auiomobile "struck" the left-hand front of the Capps car, and that tlie 
Jernigan automobile proceeded "two or three times its length," coi~liiig 
to rest in "the ditch against the bank." 

There mas no evidence as to whether or not Capps ga l e  n left-turn 
signal. 

When the plaintiff had produced her exidence and rested her case, each 
defendant moved for a compulsory nonsuit. The court a l l o ~ e d  the motion 
of Jernigan, and tlie plaintiff excepted and appealed. The plaintiff 
thereupon advised tlie court that she did not desire to proceed further a t  



N. C . ]  FALL TERM,  1952. 433 

that  time against Capps, and asked the court to dismiss the action as to 
him. This request was granted. 

J. R. B a r e f ~ o t  and E. I?. T e m p l e  for the plaintiff, appellant. 
A. M.  Noble for t h e  defendant, Colonel Jernigan, appellee. 

ERVIN, J. The common law disability of the wife to sue the husband 
a t  law has been removed by statute. I n  consequence, a married woman 
has a right of action against her husband for a tort causing personal 
injury. R i n g  u. Gates, 231 N.C. 537, 57 S.E. 2d 765; Bogen v. Bogen, 
219 S .C .  51, 12  S.E. 2d 649; Alberts v. dlber t s ,  217 K.C. 443, 8 S.E. 2d 
523; Y o r k  v. Y o r k ,  212 N.C. 695, 194 S.E. 486; Roberts v. Roberts,  185 
N.C. 566, 118 S.E. 9, 20 A.L.R. 1479; Crowell v. Crowell, 180 N.C. 516, 
105 S.E. 206; 181 N.C. 66, 106 S.E. 149;  Graces 21. IIoward,  159 K.C. 
594, 75 S.E. 998, Ann. Cas. 1914C, 565. 

This being true, the appeal raises the solitary question whether the 
presiding judge erred in  holding as a matter of law that  the evidence 
introduced by the plaintiff a t  the trial was insufficient to establish action- 
able negligence on the part  of her husband, the defendant Jernigan. 

Jernigan contends that  this question must be answered in the negative. 
H e  asserts initially that  this is so because the testimony a t  the tr ial  did 
not disclose any negligence whatever on his part. H e  concedes that  under 
subsection ( b )  4 of G.S. 20-141 the maximum permissible speed for a 
passenger car a t  the place described in the pleadings was fifty-five miles 
per hour, and that  the witnesses testified that  he drove his automobile a t  
that  place a t  a speed of not less than sixty miles an  hour. H e  lays hold, 
however, on the celebrated declaration of that  great jurist, the late Chief 
Justice S tacy ,  in Powers v. Sfernberg ,  213 N.C. 41, 195 S.E. 88, that  
"there are a few physical facts which speak louder than some of the wit- 
nesses," and argues that the physical facts in the instant case demonstrate 
the incredibility of the testimony of the witnesses that  his speed exceeded 
the maximum permissible limit. This argument is untenable. I t  flies in 
the face of the general rule that  what the physical facts say when they 
speak is ordinarily a matter for the determination of the jury. 

Jernigan insists secondarily that  the evidence a t  the tr ial  compelled 
the single conclusion that  there was 110 causal connection between any act 
or omission of his and the collision, and that  the compulsory nonsuit was 
proper on that  ground even if the evidence did suffice to show that  he 
was driving a t  an  unlawful speed. 

His  counsel advances these arguments to support this position: That  
Jernigan and Capps were traveling in opposite directions on State High- 
way No. 40, each being on his own right-hand half of the highway; that  
Jernigan rightly assumed, and rightly acted on the assumption, that 
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Capps would observe the precautions prescribed ky G.S. 20-154 with 
respect to seeing whether such movement could be made in safety and 
with respect to signaling his intended action before kc undertook to make 
a left turn  on the highway; that  Capps violated this statute by suddenly 
making an unsignaled left turn across Jernigan's path when the two 
auton~obiles were so close to each other that  the collision could not be 
avoided by any act on the par t  of Jern igan;  that  the collision would have 
happened regardless of whether Jernigan's automobile had been going 
faster or slower; and that  consequently the sole prosinlate cause of the 
collision and the resultant injuries to the plaintiff \Tas the improvident 
left turn  made by Capps. 

The secondary position of Jernigan is valid in law if, and only if, it  is 
well grounded in fact. R u t n e r  7%. Speuoe, 217 N.C. S2, 6 S.E. 2d 808. 
Hence, we are confronted a t  this point by the subsidiary inquiry uhether 
the eridence a t  the tr ial  compelled the single conclusion that  the collision 
oc~curred in the manner depicted by ihe able counsel who represents 
Jernigan. 

A motorist proceeding along the highway ordinarily has the right to 
assume, and to act on the assumption, that  the driver of a vehicle coming 
from the opposite direction will comply with statutory requirements 
before making a left turn  across his path. Webb I > .  I lu tch ins ,  228 N.C. 1, 
44 S.E. 2d 350; B r o w n  2%.  Products  Co.,  Inc . ,  222 N.C. 626, 24 S.E. 2d 
334; J a m e s  v. Coach Co., 207 X.C1. 742, 178 S.E. 607. The motorist is 
not permitted by law to indulge in this assumption, 1-owever, after he sees 
or by the exercise of due care ought to sec from the conduct of the ap- 
proaching driver that  the asiunlption is unn,arranted. I Ioke  1 % .  ( ;rcy-  
hound Corp., 227 K.C. 412, 42 S.E. 2d 503 ; Urolon 1 ' .  Produc fs  Co., Irrc., 
suprn;  G u f h r i e  11. Gocking,  214 K.C. 513, 199 S.E. '707. 

We shall take i t  for granted without so adjudging for the purpose of 
this appeal that  Capps violated G.S. 20- 154 by undertaking to make a left 
t u rn  from the highway into the unpaued road across the path of the 
oncoming automobile d r i ~ e n  by Jernigan without first seeing that  ~ u c h  
morenlent could be made in safety and without first g i ~  ing Jernigan any 
signal of his intention to make such movement. 

When the evidence a t  the trial is interpreted in ihe light n1o.t faror-  
able to plaintiff, it  justifies these inferences: Thai Jernigan drove his 
autonlobile on his right side of the highway in a place o u t d e  a husinpss 
or residential district at a speed of not l tw than sixty milci a n  hour ;  that 
,Jernigan saw Capps undertake to make an unsignsled left turn  across 
his path toward the entrance to the unpaved road nhen the two automo- 
biles were separated by a space of 300 feet;  that ,Jernigan did not there- 
after ha re  the right to assume or to a r t  on the ascumption that  Capps 
would not make the left turn which he actually saw him making; that  
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Jernigan could have avoided any collision with the Capps car after he saw 
i t  making the left turn  by reducing his speed, or by stopping his automo- 
bile, or  by driving onto the left side of the highway to the rear of the 
turning Capps c a r ;  that  instead of taking one of these courses of action, 
Jernigan proceeded straight ahead on his right side of the highway at 
unabated speed until he was in virtual contact with the Capps car in the 
vain hope that his excessive speed would enable him to clear the juncture 
of the highway and unpaved road in front of the Capps ca r ;  that  Jernigan 
then swerved to his right, left the highway, and entered the dir t  shoulder 
lying north of the pavement and south of the mouth of the unpaved road 
in a desperate effort to extricate his automobile and its occupants from 
the imminent peril of collision with the turning Capps c a r ;  and that  this 
desperate effort on the part  of Jernigan proved unsuccessful when the 
left-hand front of his automobile struck the left-hand front  of the Capps 
car, whose front  wheels had also entered the dir t  shoulder lying north 
of the pavement and south of the mouth of the unpaved road. 

I t  thus appears that  the evidence a t  the tr ial  did not compel the single 
conclusion that  the sole proximate cause of the collision was the improvi- 
dent left turn made by Capps. The  evidence was ample to support the 
quite different conclusion that  Jernigan drove his automobile a t  a n  unlaw- 
ful speed and failed to keep i t  under reasonable control and that  his negli- 
gence in these respects, either of itself or  in combination with concurrent 
negligence on the par t  of Capps, proximately caused the collision and the 
resultant injuries to  the plaintiff. 

I t  follows that  the presiding judge erred in allowing Jernigan's motion 
for a compulsory nonsuit, and tha t  such nonsuit must be 

Reversed. 

LENA HOLLY GREENE, WIDOW; JOHN HOLLY, STEPSON; JAMES E. 
GREENE, SON; AND ISABWLLA GREENE, DAUGHTER OF HENRY 
GREENE, DECEASED (EMPLOYEE), PLAINTIFFS, V. 0 .  R. SPIVEY, NON- 
INSURER. AND/OR HALSEY HARDWOOD COMPANY, INSURED BY AMERI- 
CAN MUTUAL LIABILITY INSURANCE COMPANY ; AND/OR MAJOR & 
LOOMIS LUMBER COMPANY, INSURED BY LIBERTY MUTUAL INSCR- 
ANCE COMPANY, DEFENDANTS. 

(Filed 19 November, 1952.) 

1. Master and Servant § 55d- 
A general exception to the decision and award of the Industrial Com- 

mission, without any specific exception to any finding of fact, presents for 
review in the Superior Court only whether the facts found by the Commis- 
sion support the decision and award. 
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2. Sam- 
Where, on appeal from the Industrial Commission, no finding of fact is 

presented for a ruling by the Superior Court, and only a general exception 
to the judgment of the Superior Court is entered, the sufficiency of the 
evidence to support any particular finding may not be raised for the first 
time upon further appeal to the Suprerue Court. 

3. Appeal and Er ror  § 1- 
The function of the Supreme Court is to review proceedings upon appeal 

for alleged errors, and where the trial court n~alces no ruling upon a par- 
ticular question, the Supreme Court may not make any rnling thereon. 
Constitution of N. C., Art. IV, sec. 8. 

4. Master and Servant 5 3 0 b  

G.S. 97-19 is applicable only to subcontractors as  jefined by the statute 
and was enacted for the purpose of protecting employees of irresponsible 
and uninsured subcontractors and to p r e ~ e n t  a n  employer from evading 
the Workmen's Compensation Act by subdividing his regular operations, 
and the statute has no application to an independent contractor whose sole 
connection with the principal contractor is the s a k  of goods which the 
principal contractor purchases in the open market. 

5. Same-Findings held to  support conclusion t h a t  main contractor was 
agent  of insurer in  effecting compensation insurz~nce for  independent 
contractor. 

The findincs of tlie Industrial Comn~ission were to the effect that  the 
employer was engaged in logging operations, buying his own timber, own- 
ing his own equipment, and haring sole control over his employees, that 
during a period when he was selling his entire output to the main con- 
tractor, the representatire of the insurance carrier of the main contrnctor, 
with knowledge of all the facts, stated that the employer's conlpeilsation 
insurance could be included in the po1ic.y of the main contractor, and that 
thereafter the employer remitted to the main contractor the stipulated per- 
centage of his total wages and the main contractor remitted same to the 
insurance carrier. The Conlmission further tonnd that pursuant to this 
understanding the esecutive officer of t l ~ e  main contractor bound insurer as  
the einployer's compensation carrier. Deceased employee was lrilleil in 
an accident occurring during a period when the employer was selling logs 
to a person other than the main contrnctor, but before any cancellation or 
termination of the insuring agreement or stoppage of payment of premiums 
by the employer. Held:  G.S. 97-19 is not applicable, and therefore the fact 
that  the employer had ceased to sell logs to the main contractor prior to 
the injury could not in itself terminate the coverage, and the findings sup- 
port the conclusion that  coverage was still in effect a t  the time of the 
injury. and this result is not affected by the fact that insurer's agent mis- 
takenly assumed t l ~ t  the employer was operatinq under a contractual 
relationqhip ui th  th r  main ('ontractor within tlie 1)nrl-irw of G . S .  97-19. 

6. Cancellation and Rescission of Instruments 3- 

A mistake of law, as  distinguished from a inistalre ?f fact, does not affect 
the raliditg of a contract. 
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7. Master and Servant 8 42b- 
Insurer admitted coverage and acknowledged receipt of premiums of the 

employer during the period the employer was selling his total output of 
logs to the main contractor and also for several weeks during which the 
employer was selling his logs to another. Held: Insurer may not deny 
liability for a n  accident occurring during a subsequent period when no 
logs were being sold or delivered to the main contractor, since a person 
may not ratify a portion of a contract and reject the rest. 

8. Principal and Agent 5 7d- 
A principal may not ratify that  par t  of a contract favorable to him and 

reject that part which is unfavorable, but by electing to retain the benefits, 
ratides the entire transaction. 

9. Master and Servant 4 5 -  

The jurisdiction of the Industrial Commission to hear and determine 
all questions arising under the Compensation Act ordinarily includes the 
right and duty to hear and determine questions of law and fact respecting 
the existence of insurance coverage and the liability of the insurance car- 
rier, G.S. 97-01, in furtherance of the legislative intent that the provisions 
of the Act be administered under summary and simple procedure to afford 
conq~lete relief to parties bound by the Act. G.S. 97-77, 

. \PPEAL hy defendant American Mutua l  Liability Insurance  Company 
f rom l V i l l i a ~ ~ z s ,  J., a t  March  Term,  1052, of C H ~ W A N .  

Proceeding under  Workmen's Compensation Act  f o r  compensation on 
acconnt of the  death of H e n r y  Greene, who died as  a result of ail i n j u r y  
sustained while felling trees f o r  the defendant  0. H. Spivey, whose busi- 
ness was t h a t  of t imbering and logging. Spivey a t  times sold logs to the 
defendant Halsey Hardwood Conlpany, Inc .  (hereinafter  referred to as  
Halsey Hardwood) ,  whose cornpencation insurance carr ier  was the de- 
fendant  American M u t u a l  Liabi l i ty  Insurance  Company (hereinafter  
referred to  a s  American M u t u a l ) .  

T h i s  controversy revolves around the question whether  American Mu- 
tua l  was also the compenwtion insurance carr ier  of S p i r e y  and as  such 
liable f o r  the  compensation due on account of the death of his  employee, 
H e n r y  Greene. 

I n  addition to  the  noncont ro~ers ia l  jurisdictional determinations, these 
in  substance a r e  the pert inent  facts  found by the Indus t r ia l  Cornlni~sion : 

1. TIenrg Greene died on 26 Ju ly ,  1949, as  a direct result of a n  i n j u r y  
by  accident ar is ing out of and in the course of his employment by 0. R. 
Spivey. T h e  accident occurred on 1 9  J u l y ,  1049. 

2. Spirey7s regular  business was t h a t  of t imbering and logging. I I e  
did not operate a sawmill. H e  purchased and  worked s tanding timber 
and  sold the  logs i n  the  open market  wherever he could a t  the  prevailing 
price. H e  owned his  own equipment, hired, fired, and  pa id  his  own em- 
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ployees, worked or stopped when and as he saw fit, and kept his own 
records. 

3. On 14 January, 1949, and for some time prior thereto, the defend- 
ant Spivey had been selling his entire output of logs to the defendant 
Halsey Hardwood. However, Halsey Hardwood had no voice in or con- 
trol over the management of Spivey's operations in any way or manner, 
and Spivey was not an employee or subcontractor 0.T Halsey Hardwood. 
Spivey continued to deliver his entire output of logs to Halsey Hardwood 
"until sometime in March" (1949) "when Halsey Hardwood, finding 
itself with so many logs on hand that there was danger of losing some by 
rotting, told Spivey that they would need no more logs from him until 
further notice." He  then ceased delivering logs to Halsey Hardwood 
until May, 1949, when he sold it "several more loads of logs.'' I n  the 
interim he had been delivering his logs to Major & Loomis Lumber Com- 
pany and others; that "after 7 May, 1949, he delivered no more logs to 
Halsey Hardwood until after September, 1949." At the time of Henry 
Greene's injury on 19 July, 1949, Spivey was selling his logs to Major & 
Loomis Lumber Company. This company had no voice in or control 
over Spivey's operations. 

4. The relationship of employer and employee d:d not exist between 
the deceased Henry Greene and Halsey Hardwood or between the deceased 
employee Henry Greene and Major & Loomis Lumber Company. Henry 
Greene was the employee of 0. R. Spivey only. 

5. Prior to 14 January, 1949, Halsey Hardwood had been carrying 
workmen's compensation insurance with an insurance company not re- 
vealed by the record. Leroy A. Lanier, Branch Manager of American 
Mutual, had been soliciting Halsey Hardwood's coverage, and on 14 Jan-  
uary, 1949, American Mutual issued to Halsey Hardwood a policy of 
workmen's compensation insurance on what is known as a "quarterly 
audit basis.'' Under this plan, the assured pays a deposit premium equal 
to 40% of the estimated annual premium at the time the policy is written 
and becomes effective. Quarterly thereafter, either the assured or a 
representative of the company audits the payroll records of the assured 
for such period, and the earned premium based upon such quarterly audit 
is paid quarterly by the assured. Upon completion of the fourth and 
final quarterly audit the actual earned premium f ' x  the year is paid. 
Any excess of earned premium not paid in quarterly ~ r e m i u m s  is either 
charged against the deposit premium or paid by the assured. The balance 
of the deposit premium, if any, is then either returned to the assured or 
credited on the next policy year, if the policy is renewed. The insurance 
carrier retains the 40% deposit premium througho~d the policy year or 
until cancellation or rescission of the policy. Any of the audits herein 
mentioned may be made either by the assured or by the insurance carrier, 
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and this plan was followed by Halsey Hardwood and American Mutual 
under the policy issued 14 January,  1949. 

6. When Branch Sales Manager Lanier negotiated the issuance of the 
insurance policy with R. P. Baer and C. T. Griffin, executive officers of 
Halsey Hardwood, Lanier was informed of these facts : that  Halsey 
Hardwood was conducting its own logging operations by subcontractors 
who were cutting timber owned by the company; that  it was also pur- 
chasing logs from an independent contractor (Spivey) ; that  it was not 
known whether Spivey had his own workmen's compensation insurance, 
but if he did not have i t  Halsey Hardwood wanted him covered under its 
policy; that  Lanier (after  phoning the Atlanta office) advised the execu- 
tive officers of Halsey Hardwood with whom he was dealing "that this 
could be done," and requested Mr. Baer, chief executive officer of Halsey 
Hardwood, to ascertain whether Spivey had his own insurance or not. 
Lanier further instructed Baer and Griffin (the latter being General 
Manager of Halsey IIardmood) "that i n  the event Spivey was to be cov- 
ered under the Halsey policy, his payroll should be reported with that  
of Halsey Hardwood and premiums paid accordingly." As to  this, the 
Commission found these specific facts:  (1) "It  was agreed between Mr. 
Baer and Mr. Lanier, agent for American Mutual, that  if 0. R. Spivey 
did not have insurance on his men they were to be covered by the policy 
issued to Halsey Hardwood. K o  reference was made as to whether or not 
I-Ialsey Hardwood bought all of the logs produced by 0. R. Spivey or only 
part  of them." ( 2 )  "Nr. Baer, an official of Halsey Hardwood, was the 
agent of American Mutual for the purpose of ascertaining whether or 
not 0. R. Spivey was carrying compensation insurance on his employees 
and, if not, to effect such insurance by causing the said Spivey to submit 
his payroll each Friday and pay the premium thereon to  Halsey Hard- 
wood Cornpany, who in turn would include the same in its report and 
payment to American Mutual." 

7. Therrafter Baer ascertained from Spirey that  he did not have work- 
men'. compensation insurance, but wished to carry it. Baer then in- 
formed Spivey he could come undrr  the Halsey Hardwood policy by 
paging preniiurns based on 5.5% of his payroll, which should be reported 
to IIalsey Hardwood weekly. Beginning the first week in February. 
1949, Spireg reported his pa-roll to X i s s  Edna Snell, bookkeeper for 
TIalsry IIardwood. each Friila- afternoon and paid 5.5';;. of his payroll 
each week as a pretniuni for the coverage of his employees, and Spivey 
continued to make such payments until after the death of Henry  Greene 
on 26 ,Tuly, 1949. -1s to this, the Industrial Comn~ission specifically 
found as a fact that "premiums mere paid by 0. R. Spirey to Halsey 
Hardwood in accordance with the arrangement detailed until after the 
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death of Henry Greene. Halsey Hardwood remitted the said premiums 
along with his own premiums to American Mutual." 

8. After the death of Henry Greene, J. C. Taylor, an adjuster for 
American Mutual, made an investigation, and as a result thereof in- 
structed the representatives of Halsey Hardwood not to accept any fur- 
ther premiums from Spivey; and no further premium payments were 
accepted thereafter by Halsey Hardwood from Spivey. 

9. The audit for the first quarter ending 14 April, 1949, was prepared 
by G. E. Wiles, a payroll auditor for American Mutual. By inadvertence 
on the part of Miss Edna Snell, bookkeeper for Halsey Hardwood, the 
payroll of 0. R. Spivey was not reported in this quarterly audit. How- 
ever, Spivey made his weekly reports and weekly payments to Miss Snell 
for Halsey Hardwood. The second quarterly audit was prepared by 
Miss Snell. This audit covered the period from 14 April to 14 July, 1949. 
This audit was made after the death of Henry Greene. The erroneous 
omission of Spivey's payroll from the first quarterly audit was later 
pointed out to Wiles by Miss Snell. Wiles separated Spivey's payroll 
from Halsey Hardwood's payroll on the audit made in October, 1949. H e  
drew the audit to include Spivey's payroll through 7 May, 1949, the date 
of the last delivery of logs to IIalsey Hardwood by Spivey prior to the 
death of Henry Greene. Wiles had been instrurted by his principal, Amer- 
ican Mutual, to so separate Spivey's payroll from Halsey Hardwood's 
payroll in making the audit. 

Upon these findings, and others not pertinent to this appeal, the Indus- 
trial Commission concluded in substance (1)  that on and prior to 19 July, 
1949, Henry Greene was an employee of 0. R. Spivey and that both of 
them were subject to and bound by the provisions of the Workmen's Com- 
pensation Act, and ( 2 )  that American Mutual was Spivey's compensation 
insurance carrier and was on the risk at the time of the injury and death 
of his employee, Henry Greene, and is liable for payment of the com- 
pensation due on account thereof. Thereupon an award mas made in 
favor of the claimants, Lena Holly Greene, widow, and John Holly, her 
son, with direction that the award be paid by American Mutual as 
Spivey's insurance carrier. The proceeding was dismissed as against the 
defendants Halsey Hardwood and Major R- Loomis Lumber Company and 
the latter's insurance carrier, Liberty Mutual Insurance Company. 

From the decision and award of the Commission, American Mutual 
appealed to the Superior Court by giving notice of appeal as follows : 

"Now comes the American Mutual Liability Insurance Company, one 
of the defendants in the above proceedings, and give this notice of appeal 
to the Superior Court of Chowan County, said County being the County 
in which the accident occurred, for errors of law in the review and award 
made by the Full Comniission on the 24th day of July 1951. The appel- 
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lant prays the Commission that it certify and return to said court a certi- 
fied transcript and record of this proceedings as provided by law." 

However, no specific exceptions or assignments of error appear to have 
been filed with or included in the record on appeal to the Superior Court. 

I n  the Superior Court, the presiding judge entered judgment adjudg- 
ing "that the findings of fact and conclusions of law of Hearing Commis- 
sioner Scott and the Full North Carolina Industrial Commission and 
award made thereon are hereby in all respects ratified, approved and 
adopted by the court, and that the plaintiff recover the award as set out in 
the judgment of the said Industrial Commission." 

From the judgment so entered, the defendant American Mutual ex- 
cepted and appealed to this Court. 

I. Weisner  Farmer  for American N u t u a l  Liabi l i ty  Insurance Com-  
pany, defendant ,  appellant.  

M a r v i n  W i l s o n  for 0. R. S p i v e y ,  defendant ,  appellee. 

JOHNSON, J. American Mutual's appeal from the Industrial Commis- 
sion to the Superior Court, being unsupported by any specific exception 
to any finding of fact of the Commission, amounted to nothing more than 
a general exception to the decision and award of the Commission, and was 
insufficient to challenge the sufficiency of the evidence to support the 
findings of fact of the Commission or any one of them. The appeal car- 
ried up for review in the Superior Court the single question whether the 
facts found by the Commission support the decision and award. Parsons 
v .  Swift & Co., 234 N.C. 580, 68 S.E. 2d 296; Rader  v .  Coach Co., 225 
N.C. 537,35 S.E. 2d 609. See also I n  re  Sums, ante ,  228, 72 S.E. 2d 421. 
And in turn, the general exception to the judgment signed by Judge Wil- 
liams brings here for review the single question whether the facts found 
support the decision and award. Rader  v. Coach Co., supra;  B r o w n  v.  
Trzlclc Lines ,  227 N.C. 65, 40 S.E. 2d 476; Fox v.  X i l l s ,  Inc.,  225 N.C. 
580, 35 S.E. 2d 869. See also Burnsville v. Boone, 231 N.C. 577, 58 S.E. 
2d 351, and cases there cited. 

On the record as presented it has not been made to appear that Judge 
Williams either ruled upon, or was required to rule upon, any specific 
finding of fact of the Industrial Commission. This being so, it is too late 
for American Mutual to attempt to challenge for the first time in this 
Court (by assignments of error directed to specific findings of the Indus- 
trial Commission), the sufficiency of the evidence to support these crucial 
findings of the Commission: (1)  that R. P. Baer, executive officer of 
Halsey Hardwood, was constituted the agent of American Mutual with 
power and direction to effect the insurance coverage of Spivey; (2) that 
Baer brought about the coverage of Spivey; ( 3 )  that the premiums were 
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paid by Spivey to Halsey Hardwood in accordance with the instructions 
given him ; and (4)  that Halsey Hardwood in turn remitted the premiums 
along with its own to American Mutual. This is an appellate court. Our 
function, under the Constitution, is to review alleged errors and rulings 
of the trial court, and unless and until i t  is shown that a trial court ruled 
on a particular question, it is not given for us to m , ~ k e  specific rulings 
thereon. Article IV,  Section 8, Constitution of North Carolina; Grandy 
v. We2ker, 234 N.C. 734, 68 S.E. 2d 807; Leggett v. College, 234 N.C. 
595, 68 S.E. 2d 263; Woodard z.. Clark,  234 N.C. 215, 66 S.E. 2d 888. 

1 t  thus appears that the decisive qu&ion presente;l by this appeal is: 
Are the facts found by the Industrial Commission sufficient to support 
the adjudication that American Mutual Liability Ensurance Company 
was the compensation carrier of 0. R. Spivey, emplo,yer of the deceased 
Henry Greene, at  the time of his fatal injury, and liable for payment of 
the compensation due on account of Greene's death. 

As to this, the Commission found as a fact that R. P. Baer, an official 
of Halsey Hardwood, was the agent of American Mutual with power and 
direction to effect the compensation insurance coverage of sp&ey. This 
is conceded by American Mutual. I t  is also conceded that Baer, acting 
on this authorization, effected Spivey's coverage on or about 1 February, 
1949, and that for a time thereafter Spivey's operations were effectively 
covered. 

However, American Mutual takes the position that its contract with 
Spivey furnished coverage of his workers only while and so long as he was 
selling and delivering logs to Halsey Hardwood. 

Thus, American Mutual urges that when Spivey delivered his last load 
of logs to Halsey Hardwood on 7 May, 1949, his insurance coverage 
thereupon ceased and terminated, thus freeing this company from liability 
for the fatal accident suffered by Greene on 19 July, l949. 

This contention that Spivey's insurance coverage was conditional and 
terminable, as urged by American Mutual, is predicated upon the theory 
that the insuring agreement was made by the parties in contemplation 
of the provisions of G.S. 97-19 as amended. This 3tatute provides in 
pertinent part as follows : 

"Any principal contractor, intermediate contractor, or subcontractor 
who shall sublet any contract for the performance of any work without 
requiring from such subcontractor or obtaining from the Industrial Com- 
mission a certificate, issued by the Industrial Commission, stating that 
such subcontractor has complied with Sec. 97-93 herseof, shall be liable, 
irrespective of whether such subcontractor has regularly in service less 
than-five employees in the same business within this state, to the same 
extent as such subcontractor would be if he had accepted the provisions 
of this article for the payment of compensation and other benefits under 
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this article on account of the injury or death of any employee of such 
subcontractor, due to an accident arising out of and in the course of the 
performance of the work covered by such subcontract. . . . 

"The principal or owner may insure any or all of his contractors and 
their employees in a blanket policy, and when so insured such contractor's 
employees will be entitled to compensation benefits regardless of whether 
the relationship of employer and employee exists between the principal 
and the contractor." 

Here, American Mutual takes the position that Spivey's insurance 
coverage rested solely upon, and was dependent on the continued existence 
of, an insurable interest which it asserts Halsey Hardwood had in 
Spivey's operations by reason of the relation of principal contractor and 
subcontractor between Halsey Hardwood and Spivey within the meaning 
of G.S. 97-19. Therefore, American Mutual urges that the stoppage of 
Spivey's log deliveries to Halsey Hardwood, ipso facto, terminated 
Spivey's insurance coverage. - v - 

The manifest purpose of this statute, enacted as an amendment to the 
original Workmen's Compensation Act, is to protect employees of irre- 
sponsible and uninsured subcontractors by imposing ultimate liability 
on principal contractors, intermediate contractors, or subcontractors, who, 
presumably being financially responsible, have it within their power, in 
choosing subcontractors, to pass upon their financial responsibility and 
insist upon appropriate compensation protection for their workers. I t  is 

- - 

also the obvious aim of the statute to forestall evasion of the Workmen's 
Compensation 9 c t  by those who might be tempted to subdivide their 
regular operations with the workers, thus relegating them for compensa- 
tion protection to small subcontractors, who fail to carry, or if small 
enough, may not even be required to carry, compensation insurance. 
Withers v. Black, 230 N.C. 428, p. 434, 53 S.E. 2d 668. Larson, Work- 
men's Compensation Law, Vol. 1, Sec. 49.11, p. 724; 58 Am. Jur., Work- 
men's Compensation, Sec. 139. See also Annotations: 58 A.L.R. 872; 
105 A.L.R. 581. 

The statute at  hand has no application to the relationship between 
Halsey Hardwood and Spivey as shown by this record. Here, there is 
neither evidence nor finding of fact that Halsey Hardwood at any time 
sublet any part of its logging operations or other work to Spivey, nor 
made any contract with him for the performance of work of any kind. 
811 the evidence tends to show, and the facts are so found by the Com- 
mission, that Spivey was cutting timber which he owned absolutely under 
direct purchase from the ownw of the stumpage. Halsey Hardwood had 
no contractual rights of any kind in the stumpage. Spivey owned his 
own logging equipment, conducted his own logging operations and sold 
his logs in the open market. The firms to whom he sold the logs had no 
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control or right of control over his mode of logging operations or disposal 
of logs. On this record Spivey at  no time stood in the position of sub- 
contractor to Halsey Hardwood or any other firm to whom he sold his 
logs, nor was Halsey Hardwood ever at any time liable, under G.S. 97-19 
or any other section of the Workmen's Compensation Act, for any inju- 
ries that may have been sustained by Spivey's employees. 

I t  must be kept in mind that G.S. 97-19 is not applicable to an inde- 
pendent contractor (Hayes  v. Elon College, 224 N.C. 11, 29 S.E. 2d 137) ,  
as distinguished from a subcontractor of the class designated by the 
statute. Bench v. XcLean ,  219 N.C. 521, 14 S.E. 2d 515 ; Evans v. Lum- 
ber Co., 232 N.C. 111. 59 S.E. 2d 612. And all the more is it so that the 
statute does not apply to an independent employer who, as in the case of 
Spivey, produces or gets out raw materials of his own, like logs, and sells 
them in the open market to a processor-purchaser like Halsey Hard~~*ood 
who has no control whatsoever over the operations of the independent 
employer. 

I t  follows, then, that since the relationship of principal contractor and 
subcontractor never existed between Halsey Hardwood and Spivey within 
the meaning of G.S. 97-19, Spivey's insurance coverage may not be treated 
as having rested in its inception upon that relationship; and if this be so, 
it necessarily follows that proof of the nonexistence of that relationship 
at  some subsequent time does not, ipso facto, show a ternlination of the 
insurance coverage. 

This record discloses that Lanier, agent of American Mutual, was fully 
apprised of the true factual relationship between Halsey Hardwood and 
Spivey before Spivey's coverage was effected. Therefore, if it be con- 
ceded that Lanier was mistaken in assuming that Spivey was operating 
under a contractual relation with Halsey Hardwood which brought him 
within the purview of G.S. 97-19 (though this is not shown by the record), 
even so, such was nothing more than an erroneous conclusion as to the 
legal effect of known facts. And this is ;mistake of law and not of fact, 
and the rule is that ordinarily a mistake of law, as distinguished from a 
mistake of fact, does not affect the validity of a contract. Foulkes zl. 

Foulkes, 55 N.C. 260; Bledsoe v. Nixon ,  68 N.C. 521. See also 12 Am. 
Jur., Contracts, Sec. 140, p. 634. 

.It is manifest, therefore, that the rights of American Mutual and 
Spivey must be determined without reference to G.S. 97-19, wholly and 
solely upon the basis of the contractual relation between them as estab- 
lished by the findings of fact of the Industrial Commission. The findings 
of the Commission show that Baer, acting as agent of American Mutual, 
effectively bound that company as Spivey's compensation insurance car- 
rier, and no cancellation or termination of the insuring agreement or 
stoppage of the payment of premiums has been made to appear. On the 
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contrary, it affirmatively appears that the premiums were paid weekly 
by Spivey until after the deceased Henry Greene sustained his fatal 
injury. These findings support the conclusion and adjudication that 
American Mutual was Spivey's compensation insurance carrier and as 
such is liable for payment of the compensation due by reason of the death 
of Henry Greene. 

 beside^, it is noted that American Mutual admits its coverage of Spivey 
in the first instance. The period of admitted coverage extends from 
1 February through 7 May, 1949. This includes a period of several weeks 
in Xarch and April when no logs were being delivered to Halsey Hard- 
wood. Following this stoppage there was a period of deliveries extending 
over a few days in May and ending 7 May. After this, Spivey again 
resumed deliveries in September, 1949. Meanwhile, Henry Greene was 
injured 19  July, 1949. Thus, by admitting coverage and acknowledging 
receipt of premiums and electing to keep them for the period of several 
weeks in March and April when no logs were being delivered to Halsey 
Hardwood, American Mutual attempts to ratify a portion of the insuring 
agreement and reject the rest. This, in no event, may it do. Ordinarily 
an insurance company may not ratify that part of an unauthorized con- 
tract made by an agent which is favorable to it and reject the rest. I t  
must ratify or reject it as a whole. 44 C.J.S., Insurance, Sec. 273, p. 
1090. The rule is that ratification extends to the entire transaction. 
2 Am. Jur., Agency, Sec. 223, p. 17i. Therefore, if it should be con- 
ceded arguendo that the contractas made by Mr. Baer as agent of Ameri- 
can Xutual was ineffectual for any reason to cover Spivey's operations 
after he stopped selling and delivering logs to Halsey Hardwood on 
7 May, 1949, even so, it would seem that upon the record as here pre- 
sented American Mutual ratified the contract bv its election to retain 
premiums paid by Spivey during an earlier period while he was not 
delivcrmg logs to Halsey Hardwood. 

We have not overlooked the appellant's challenge to the jurisdiction of 
the Industrial Commission. As to this, appellant urges that the court, 
and not the Industrial Commission, is the proper forum for the adjudi- 
cation of the question of liability, if any, of American Mutual. 

The appellant's position is untenable. The Commission is specifically 
vested by statute with jurisdiction to hear "all questions arising under" 
the Compensation Act. G.S. 97-91. This jurisdiction under the statute 
ordinarily includes the right and duty to hear and determine questions 
of fact and law respecting the existence of insurance coverage and lia- 
bility of the insurance carrier. See 58 Am. Jur., Workmen's Compensa- 
tion, Sec. 572; Annotation, 127 A.L.R. 476, 481; 71 C.J., p. 916. 

I t  was the legislative intent that the Industrial Commission should 
administer the provisions of the Workmen's Compensation Act under 
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s u m m a r y  and  simple procedure, distinctly i ts  own, so as  t o  fu rn i sh  speedy, 
substantial,  and  complete relief t o  part ies  bound by  the  Act. G.S. 97-77 
et seq. See also Worley  v. Pipes ,  229 N.C.  465, 50 8.E. 2d 504; Lee v .  
Enka Corp., 212 N.C. 455, 193 S.E. 809; Conrad c. Foundry Co., 198 
N.C. 723, 153 S.E. 266. 

T h i s  record impels the  conclusion that the  Indus t r ia l  Commission had 
jurisdiction to  hear  and  determine the  question of iniiurance coverage. 

I t  follows f r o m  what  we have said t h a t  the  judgment  below will be 
Affirmed. 

ALBERT W. BRITT v. CITY O F  WILMINGTON, A MU:VICIPAL CORPORATION, 
AND E. L. WHITE, MAYOR AND COUNCILMAN, AND .I. E. L. WADE, W. 
RONALD LANE, E. S. CAPPS AND W. GORDON DO:RAN, AS MEMBERS OF 

THE CITY COUNCIL O F  THE CITY O F  WILMINGTON. 

(Filed 19 November, 1952.) 
1. Actions 9 8a- 

An action to determine the right of a municipality to issue certain bonds 
will be treated a s  a n  adversary proceeding and will be decided irrespective 
of any stipulations of legal conclusions by the parti'es, since in no event 
could plaintitt' taxpayer stipulate away the rights of all  the taxpayers of 
the municipality. 

2. Taxation 9 s- 
A municipality may pledge the revenues from a proper proprietary under- 

taking to the payment of bonds issued in connection therewith, since in 
such instance no debt is incurred within the meaning: of the Constitution. 
G.S. 160, Art. 33. 

3. Municipal Corporations 8 b 
A municipal corporation exercises two classes of powers, one govern- 

mental a s  a n  agency of the State and the other proprietary as  a private 
corporation. 

4. Municipal Corporations 9 7a- 
Any activity of a municipality which is discretionary, political, or legis- 

lative and undertaken in behalf of the State in promoting or protecting 
the public health, safety, security, or general welfare, is a governmental 
function. 

5. Municipal Corporations 5 8a- 
Any activity of a municipality which is commercial or chiefly for the 

private advantage of the compact community, is a proprietary function, 
but even a private or proprietary function of a municipality must be for a 
public purpose and a t  least incidentally promote the general health, safety, 
security, or general welfare of its residents. 
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8. Municipal Corporations § 38 M - 
A municipality has no authority to charge a fee or toll for the parking 

of vehicles upon its streets or to lease or let its system of on-street parking 
meters for operation by a private corporation or individual. I t  may not 
pledge revenue derived from on-street meters to the payment of propowtl 
bonds for off-street parking arrangement*, or  consolidate iuto one project 
on-street and off-street parking. G.S. 160-414 ( d )  and G.S. 1GU-415 (g l  
as they relate to on-street parking are void. 

7. Same- 
On-street parking meters are maintained by a municipality in the exer- 

cise of its governmental powers in the regulation of traffic on its streets, 
and the requirement of the deposit of a coin is in the nature of a tax and 
is not a fee or toll but simply the method for putting the meter into oper- 
ation, and the revenue therefrom must be set apart and used for expenses 
incurred in the regulation and limitation of vehicular traffic on its streets. 
G.S. 160-200(31). 

The regulations of a municipality for off-street parking meters main- 
tained by it in its proprietary capacity may not be enforced by criminal 
prosecutions. 

9. Municipal Corporations 5 36-  
A municipality may not bind itself to enact or enforce on-street and off- 

street parking regulations by penal ordinance for the period during which 
bonds issued to provide off-street parking facilities should be outstanding, 
since i t  may not contract away or bind itself in regard to its freedom to 
enact governmental regulations. 

APPEAL by plaintiff from Burney, Res iden t  Judge, in Chambers, a t  
Wilmington, N. C., 16 August, 1952, NEW HAA-OVER. Reversed. 

Civil action to restrain the issuance of parking facilities revenue bonds 
and the appropriation of revenue derived from on-street parking meters 
for the payment thereof. 

The City of Wilmington now maintains 631 parking meters located 
near the curbs of its streets in areas congested by traffic. At  the time a 
motorist parks in  a meter zone he is required to activate the meter set 
opposite the space in which he parks by depositing a coin therein. This 
system of traffic control will hereafter be referred to as on-street parking 
facilities or on-street parking meters. 

I t  now plans to acquire private property to be converted into a parking 
area or lot for  sixty automobiles. The  plan contemplates a charge of five 
cents per half hour or ten cents per hour for a total of not more than 
eighteen consecutive hours. The  "rates, fees, tolls, or  charges for the . . . 
(parking) facilities" thus furnished by the city are to be collected through 
the medium of parking meters. This plan will hereafter be referred to 
as off-street parking facilities. 
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The city now collects from its on-street parking facilities an average 
of more than $46,400 per year. I t  estimates that i t  will collect through 
the off-street meters more than $11,200 per year which will be sufficient 
to pay the estimated cost of maintenance and repair, the installments of 
principal and interest maturing annully on the proposed revenue bonds, 
and leave a net balance of $3,640 per year. 

The city proposes to issue revenue bonds in the sum of $110,000 as 
authorized by General Statutes Ch. 160, subchapter IV, Art. 33, the pro- 
ceeds of which are to be used in acquiring the necessary land, materials, 
and other equipment and paying the expenses necessriry to put the prop- 
erty in condition for operation as a parking lot. Under the terms of the 
resolution adopted in furtherance of this proposal "they propose to collect 
and set aside the revenues of the on-street parking meters in the City and 
of off-street parking facilities as provided in the Re!solution . . ." (An- 
swer) for the payment of said bonds and interest thexon. The resolution 
provides for a sinking fund and stipulates the conditions upon which on- 
street meter revenues are to be transferred from the general fund to the 
sinking fund and the amounts of such transfers. The details are not 
material here. The resolution declares that the trafflc conditions in con- 
gested areas of the city caused by the parking of automobiles "endangers 
the health, safety and welfare of the general public" and has created "a 
public nuisance'' that can be abated only by adequate off-street parking 
facilities which have become "a public necessity.'' I t  provides further 
that i t  is necessary and advisable to combine the on-street and the pro- 
posed off-street facilities "into a single undertaking for financing pur- 
poses and for the more adequate regulation of traffic and relief of con- 
gestion." 

I n  the resolution the city makes certain covenants including covenants 
that it will (1)  install parking meters in the parking lot including park- 
ing meters for any additional off-street parking facili1,ies or enlargements, 
improvements, or extensions of off-street parking facilities for which 
revenue bonds may hereafter be issued, and ( 2 )  adopt and maintain in 
force an ordinance or ordinances making applicable to the off-street park- 
ing facilities the provisions of the ordinances of the city governing motor 
vehicles and traffic which relate to the regulation, control, operation, and 
use of on-street parking meters and penalties for the violation of such 
provisions. 

Pursuant to said covenants the city board has adopted an ordinance 
which provides (1)  that the parking meters installed on the parking lot 
shall be operated from 6:00 a.m. to 12 midnight wery day including 
Sundays and holidays, and (2)  each person parking a vehicle in a space 
within said parking lot be required to deposit five cents for each half hour 
or ten cents for each hour such vehicle is parked, not to exceed eighteen 
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consecutive hours. I n  section 2 of the ordinance i t  is made unlawful for 
(( any person to cause, allow or permit any vehicle registered in his name 
or which vehicle is under his control to be or remain parked in any off- 
street parking space for which a parking meter has been provided for any 
period of time for which any required deposit in the parking meter shall 
not have been made." 

The court below concluded that the proposed plan for issuing revenue 
bonds is in all respects regular and valid and entered judgment denying 
injunctive relief. Plaintiff excepted and appealed. 

1McClelland & B u r n e y  for plaint i f  appellant. 
Wm. B. Campbell for defendant appellees. 

BARKHILL, J. The record before us generates some doubt as to whether 
this action is a bona fide adversary proceeding. While plaintiff alleges 
that the parking facilities the defendant proposes to furnish motorists are 
not "for a proper public purpose or for the general welfare and benefit of 
the City and its inhabitants, but are for the private benefit of the users 
of such facilities," he stipulates in part that traffic congestion on the 
streets of Rilmington has reached the point that it creates a public nui- 
sance and "this t r a 5 c  congestion is not capable of being adequately abated 
except by provision for su5cient off-street parking facilities; adequate 
off-street parking facilities have not been provided and parking spaces 
now existing must be forthwith supplemented by off-street parking facili- 
ties provided by public undertaking; and the provision of such off-street 
parking facilities is a public necessity." 

Thus it would seem that the parties to the action are seeking the same 
end-the approval by this Court of the proposed bond issue. I f  such is 
the case-and we do not so assert-we could not permit a single resident 
of defendant city to stipulate away the rights of all the taxpayers of the 
municipality. Instead, we shall decide the questions of law posed for 
decision upon the assumption they are presented in good faith upon the 
essential facts appearing of record, unhampered by stipulations of legal 
conclusions. 

The authority of the defendant city to issue and market the proposed 
off-street parking facilities revenue bonds under the terms of the resolu- 
tion adopted by its governing board rests upon the validity of certain 
stipulations and covenants contained in the bond resolution and of the 
enforcement ordinance adopted pursuant thereto. The plaintiff in his 
complaint attacks the right of the defendant city to (1) pledge the revenue 
derived from the off-street parking facilities to the payment of said bonds, 
( 2 )  pledge revenue derived from the on-street meters to the payment of 
the proposed bonds, (3)  consolidate into one project the on-street and 
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off-street parking arrangements, a i d  ( 4 )  niai l~tain,  ant1 enforcc by crim- 
inal prosecution, the ordinance adopted by the governing body of defend- 
ant  regulating the operation of the off-street parking fxil i t ies.  

We may concede, without deciding, that  the proposed off-street park- 
ing undertaking is for  a public purpose and is a propcr municipal objec- 
tive within the defendant's proprietary powers. I f  ihat  be true, then, 
of course, the defendant has the power to pledge the revenues derived 
from the off-street parking facilities to the payment of the proposed 
revenue bonds. The very purpose of the Revenue Bond Act, General 
Statutes Ch. 160, Art. 33, is to permit municipalities to  engage in non- 
governmental activities of a public nature by pledging the revenue de- 
rived from such undertakings to the payment of bonds issued in connec- 
tion therewith. Thus i t  avoids pledging the credit of the municipality 
to the payment of a debt, for  by such arrangements no debt is incurred 
within the meaning of the Constitution. 

We deem it necessary therefore to discuss only two questioiiq raised by 
plaintiff: The right of defendant (1) to pledge rewnue derived from 
the on-street parking facilities to the payment of the proposed revenue 
bonds, and (2 )  to enforce by criminal prosecution the provisions of i t< 
ordinance regulating parking in the off-street parking lot. 

A municipal corporation is dual in character and exercises two classes 
of powers-governmental and proprietary. I t  has a twofold existence- 
one as a governmental agency, the other as a private cclrporation. 

Any activity of the municipality which is discretionary, political, legis- 
lative, or public in nature and performed for the public good in behalf of 
the State rather than for itself comes within the clam of governmental 
functions. When, however, the activity is commercial or chiefly for the 
private advantage of the compact community, i t  is prix ate or proprietary. 
Millar u. Wilson, 222 S .C .  340, 23 S.E. 2d 42. 

A municipal corporation cannot, even with express legislative sanction, 
engage in any private enterprise or assume any function which is not in 
a legal sense public in nature, the word "private" as used in opinions dia- 
cussing the powers of a municipality being used to designate proprietary, 
as distinguished from governmental, functions. Brown T. Conzrs. o f  
Richmond Count?/, 223 N.C. $44, 25 S.E:. 2d 104; Kennerly v. Dtrllns, 
215 N.C. 532, 2 S.E. 2d 538; Willianlsor? 1) .  High Point, 213 K.C. 96, 
195 S.E. 90 ;  Snsh  z3. Tnrboro, 227 N.C. 283, 42 S.E. 2d 209; 5 McQuil- 
lin Mun. Gorp., Rev. Ed. 1278 ; 37 A.J. 734. 

When a municipality is acting "in behalf of the SI ate" in  promoting 
or protecting the health, safety, security, or general welfare of its citizens, 
i t  is an  agency of the sovereign. When it engages in s public enterprise 
essentially for the benefit of the compact community, i t  is acting within 
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its proprietary powers. I n  either event it must be for a public purpose 
or public use. 

So then, generally speaking, the distinction is this : I f  the undertaking 
of the municipality is one in which only a gorernmental agency could 
engage, i t  is governmental i n  nature. I t  is proprietary and "private" 
when any corporation, individual, or group of individuals could do the 
same thing. Since, in either event, the undertaking must be for a public 
purpose, any proprietary enterprise must, of necessity, a t  least incident- 
ally promote or protect the general health, safety, security or general 
welfare of the residents of the municipality. S a s h  v. Tarboro, supra. 

I t  follows that  the mere fact the off-street parking facilities defendant 
proposes to install tend to promotc the safety, convenience, or general 
welfare of its citizens is not determinative. 

The defendant is proceeding under the provisions of the statute known 
as the Revenue Bond Act of 1938, now General Statutes, Ch. 160, Art. 34. 
This Act was amended in 1951, Ch. 703, S.L. 1951, so as to include "park- 
ing facilities" as one of the "undertakings" a city is authorized to finance 
by the issuance of revenue bonds, that  is, bonds which are to be paid, both 
as to principal and interest, solely out of the revenue derived from the 
operation of the enterprise. 

An examination of this Act makes it clearly appear that  the parking 
facilities undertaking therein authorized is conlmercial in nature. The 
city is empowered to charge rates, fees, tolls, or charges for the facilities 
furnished-to "impose such charges in  connection with any such parking 
meters . . . as it may deem advisable . . ." The off-street parking fa- 
cilities are to be "open to public use for a fee." The property and park- 
ing facilities may, in the discretion of the governing board, be leased to 
i n d i d u a l s .  The revenue derived from the imposition of the charges, 
rates, fee?, and tolls is to be used to pay the principal and interest on the 
revenue bonds issued to finance the project. 

The facts appearing of record fortify this conclusion. I t  is contem- 
plated that the off-street parking project will produce revenue sufficient 
to pa,y all expenses of operation, maintenance, and repair, the installments 
of principal and interest on the bonds as they mature and still leave a net 
annual profit of over $3,000. The bonds are to be paid in full over a 
period of twenty-five years. Thus the city will ha re  accumulated at the 
end of twenty-five years an  additional profit of $110,000. 

Blorcover, the '(undertaking" is an enterprise or business in which any 
corporation or individual is privileged to engage. Indeed, off-street 
parking facilities provided for the motoring public by private enterprise 
were a  ell-known feature of the American scene long before the idea of 
mlinicipallp owned and operated parking lots was conceired. 



452 I N  T H E  S U P R E M E  COURT. [236 

The Act, G.S. 160-414 (d )  and 415 (g),  as i t  relates to on-street park- 
ing is void. Streets of a municipality are provided for public use. A 
city board has no valid authority to rent, lease or let a parking space 
on the streets to an individual motorist "f'or a fee" or to charge a rate or 
toll therefor. Much less may it  lease or let the whole system of on-street 
parking meters for operation by a private corporation or individual. 
S. 7). Scoggin, 236 N.C. 1. Nor can G.S. Ch. 160, Art. 39, offer defendant 
any comfort, for the provisions of that Act are to like effect. 

I f  the defendant installed its on-street parking meters, as we assume, 
under the provisions and pursuant to the authority contained in G.S. 
160-200 (31) ,  then it was acting within its authority as a governmental 
agency. The deposit of a coin by a motorist a t  the time of parking, to 
activate the meter, is not a fee or charge or toll for using the parking 
space. I t  is simply the method adopted by the governing authorities of 
the city for putting the meter in operation. S.  v. Scoggin, supra. The 
revenue derived therefrom is expressly set apart and dedicated to a par- 
ticular use by the Legislature in the Act granting authority to munici- 
palities to regulate parking in areas congmted by motor traffic by the use 
of parking meters. G.S. 160-200 (31). "The proceeds derived from the 
use of such parking meters shall be used exclusively for the purpose of 
making such (parking) regulation effective and for thl? expenses incurred 
by the city or town in the regulation and limitation of vehicular parking, 
and traffic relating to such parking, on the streets and highways of said 
cities and towns." (Italics supplied.) 

I n  this connection i t  is interesting to note that the Legislature in the 
same section authorizes the acquisition and operation of off-street park- 
ing lots and a charge for the use thereof. Thus i t  appears the Legisla- 
ture had clearly in mind the difference between governmental and pro- 
prietary functions of a municipality. 

The revenue derived from the on-street parking facilities is exacted in 
the performance of a governmental function. I t  must be set apart and 
used for a specific purpose. By whatever name called, i t  is in the nature 
of a tax. Unemployment  Compensation Com. zl. T r u s t  Co., 215 N.C. 491, 
2 S.E. 2d 592. 

"What's in a name? That which we call a rose 
By any other nalne would smell as sweet." 

I t  follows that the on-street and off-street parking facilities may not be 
combined and operated as one undertaking. Nor may the "deposits" 
made in the on-street meters be pledged to secure, or be applied to, the 
payment of the revenue parking facilities bonds the defendant proposes 
to issue. 
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The ordinance adopted by the governing board of defendant city in 
compliance with the covenant contained in the resolution authorizing 
the issuance of the proposed bonds provides that the meters to be installed 
in the off-street parking lot shall be operated each day from 6 :00 a.m. to 
1 2  midnight and that : "Each person parking a vehicle in space for which 
a parking meter has been provided during the period of time mentioned 
is hereby required to deposit in such parking meter five cents for each 
half hour or ten cents for each hour such vehicle is so parked; provided, 
that no vehicle shall be parked in the same space for more than eighteen 
consecutive hours." I t  further provides that it shall be unlawful for any 
person to allow or permit a vehicle registered in his name or under his 
control to "remain parked in any off-street parking space . . . for any 
period of time for which any required deposit in the parking meter shall 
not have been made." I t  expressly recites that it is adopted pursuant to 
the bond resolution which provides for "the fixing and collecting of rents, 
fees and charges for the use of such facilities . . ." A penalty is provided 
for the violation of any section of the ordinance. 

Thus the length of time a motorist may park in a space set apart for 
that purpose in the off-street parking lot depends upon the amount of 
money deposited in the meter. The ordinance is not uniform in its appli- 
cation. One person may be prosecuted for leaving his vehicle parked for 
more than thirty minutes while another may lawfully park for eighteen 
consecutive hours, and there are thirty-four "periods of lawful parking7' 
intervening between the half-hour and the eighteen hour periods. Uni- 
formity of burden and of privilege is completely lacking. 8. v. Scoggin, 
supra. 

The criminal processes of the State are available to a city or town 
only for the better enforcement of the criminal law and police regulations 
adopted in furtherance of its functions as a governmental agency of the 
State. A regulation adopted in connection with and in furthance of an 
undertaking which is purely proprietary in nature may not be enforced 
by criminal prosecution. Furthermore, the governing board of a munici- 
pality may not bind itself to enact, and the municipality to maintain for 
twenty-five years, a regulatory ordinance pertaining to the governmental 
functions of the city. I t  cannot thus farm out its legislative functions or 
delegate to private individuals the right to determine whether and to 
what extent one of its police regulations may be amended. 

Even if we pass without notice the absence of any declaration that 
public convenience demands the regulation therein contained, i t  is quite 
apparent that public convenience was not the dominant motivating reason 
for its adoption. I t  cannot reasonably be said that it tends to promote 
the rapid turnover of parking in congested areas. Sixty persons could 
lawfully monopolize the whole lot for a period of eighteen hours. Hence 
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the proposed undertaking is little more than a provision for the storage 
of motor vehicles. Therefore, the penal provisions of the ordinance may 
not be sustained as a proper exercise of the police power of the city. 

We have reached our conclusions after a careful examination of the 
authorities cited by defendant. Most, if not all, of them are distinguish- 
able by reason of the local statutes or  the contents of the bond resolutions 
and ordinances or the factual situations. Off-street parking facilities 
financed and maintained by the public are of modern origin. The law per- 
taining to  the establishment of such facilities by cities and towns is in a 
state of flux. The courts of a state must decide questilms relating thereto 
in  accord with local statutes and the facts in the particular case. I t  is 
natural, therefore, that  there should be, a t  this time, a conflict of opinion. 
Anno. 8 A.L.R. 2d 375. N o  doubt, as has so often happened in the past 
in respect to other questions, there will be a gradual drif t  of judicial 
opinion and legislative enactment towards uniformity until the law will 
become substantially the same in all A~ner ican  jurisdictions. Such is 
the history of the growth of the law. 

I t  must not be understood that  we are presently ho ding that  off-street 
parking facilities established in accord with our statutes are not for a 
public purpose or that  parking facilities revenue bonds may not be issued 
to finance the same. We are deciding the questions presented on the 
record before us without undertaking to anticipate somewhat similar 
questions which may be presented in the future. See Anno. 8 A.L.R. 2d 
375. 

F o r  the reasons stated the judgment entered in the court below is 
Reversed. 

STATE r. RANSOM THOMAS. 

(Filed I 9  Norember, 1952.) 

1. Indictment and Warrant 5 7- 

An indictment is a written accusation of crime drawn up by the public 
prosecuting attorney and submitted to a grand jury, and by them found 
and presented on oath or affirmation as a true bill. 

2. Sam- 
A presentment is an accusation of crime made by a grand jury on its 

own motion upon its own knowledge or observation, or upon information 
from others, without any bill of indictment, but since the enactment of 
G.S. 15-137 trials upon presentments hare been abolished and a present- 
ment amounts to nothing more than an instruction by the grand jury to the 
public prosecuting attorney to frame a bill of indictment. 
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3. Constitutional Law 5 32- 
A person charged with the commission of a capital felony can be prose- 

cuted only on an indictment fonntl I)y ;I g r ; ~ l ~ t l  jury. Art. I, s ~ .  32, of the 
Constitution of N. C. 

A person charged with a nonc.nl)ital f t ~ l o ~ r ~  or wit11 ;r n~istlenir,~~lor 111.1.1 

be tried initially in the Superior Court only upon an indictment, except 
when representetl I)$ conncel lie may I)(. trietl I I ~ K I I I  i i~for~nat io~r  hignt'tl 11.1 
the solicitor when w r i t t ~ n  waiver of indictn~t~nt by drfmdnnt ;111tl hi* 
counsel appears on the face of the information. Art. I, sec. 12, of the 
Constitution of N. C. G.S. 15-140.1. 

Where a person has been convicted in a justice's court of a misdemeanor 
the punishment for which does not exceed a fine of fifty dollars or im- 
prisonment for thirty days, he may be tried in the Superior Court upon 
appeal upon the original warrant without an indictment. Constitution of 
S. C., Art. IV, sec. 27. 

6. Same--Defendant may be tried in  Superior Court f o r  petty misdemeanor 
on  original war ran t  only when there has  been trial and  appeal from 
conviction i n  inferior court having jurisdiction. 

Where the General Assembly declares an offense below the grade of 
felony to be a petty misdemeanor and provides for prosecution of such 
offense in a n  inferior court upon accusation other than indictment, and 
confers upon such inferior court final jurisdiction of such prosecutions 
subject to the right of appeal to the Superior Court, the defendant on 
appeal from conviction in the inferior court may be tried in  the Superior 
Court upon the original accusation without an indictment; but when there 
has been no trial in the inferior court and the prosecution has been merely 
transferred to the Superior Court upon defendant's demand for jury trial, 
trial in the Superior Court upon the original warrant is a nullity. Chap. 
435, Session Laws of 1951, declared void as  being unconstitutional. Con- 
stitution of N. C., Art. I, see. 12; Art. I, sec. 13. 

APPEAL by defendant  f rom Burney, J., and a jury, a t  J u n e  Term,  1952, 
of GREENE. 

Cr imina l  prosecution upon w a r r a n t  charging violations of statutes 
relating to  intoxicating liquor i n  a county coming under  the  provisions of 
the  Alcoholic Beverage Control  Act  of 1937. 

T h e  chief question presented by  the appeal  arises ou t  of the events and 
s tatutory provisions mentioned i n  the numbered paragraphs  set f o r t h  
below. 

1. T h e  County Cour t  of Greene County is  a n  infer ior  court  of both 
civil and  cr iminal  jurisdiction, which was created by  Chapte r  406 of t h e  

Public-Local Laws of 1915. T h i s  Act declares general misdemeanors to  
be pet ty misdemeanors; gives the  court  "concurrent and  original juris- 

diction with the  Superior  Court ,  and  all  Mayor's Courts  and  Courts  of 
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Justices of the Peace of Greene County, and all special courts of towns 
and cities for the trial of all persons charged with the commission of mis- 
demeanors in Greene County"; provides for the t r i d  of misdemeanor 
cases upon warrants; and grants to persons convicted and sentenced in 
misdemeanor cases the right to appeal to the Superior Court. 
2. Section 14 of the original Act specifies that "either the plaintiff or 

defendant in actions to be tried in said court may demand and have a 
jury, which shall be twelve in number." The General Assembly of 1951 
enacted Chapter 435 of the 1951 Session Laws, which provides that 
"whenever a demand shall be made for a jury trial in any criminal case 
in  the County Court of Greene County, North Carolina, the judge of the 
said court shall transfer the said case to the Superior Court of said county 
to be heard in the Superior Court upon the warrant in such case, and the 
Superior Court is given jurisdiction to hear and determine such case upon 
transfer." 

3. The defendant Ransom Thomas was charged by warrant in the 
County Court of Greene County with unlawfully possessing intoxicating 
liquor "upon which the taxes imposed by the Congress of the United 
States or the laws of . . . North Carolina had not been paid"; unlaw- 
fully keeping intoxicating liquor for the purpose of sale; unlawfully 
having property designed for the manufacture of intoxicating liquor 
intended for use in violation of law; and unlawfully manufacturing in- 
toxicating liquor. 

4. The defendant demanded trial by jury in the County Court of 
Greene County, and the Judge of the County Court of Greene County 
thereupon transferred the case to the Superior Court of Greene County 
for initial trial. 

5. No indictment was returned against the defendant by a grand jury 
in the Superior Court. 

6. The case was tried in the Superior Court upon the original warrant 
over the exception of the defendant. After hearing the evidence and the 
charge, the petit jury returned this verdict: " G u i l ~ j  on the count of 
having in possession intoxicating liquors on which the taxes imposed by 
the Laws of Congress and the State of North Carolina had not been paid, 
and not guilty of the other counts in the warrant." The trial judge sen- 
tenced the defendant to imprisonment as a misdemeanant, and the defend- 
ant excepted and appealed to the Supreme Court, assigning errors. 

Attorney-General McMullan,  Assistant At torney-Gene~al  Bruton ,  and 
Robert L. Emanuel ,  Member of S f a f f ,  for thp State. 

C .  W .  Reaman for defendant, appellant. 
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ERVIN, J. The defendant asserts that his conviction and sentence in 
the Superior Court are invalid because he was tried upon the original 
warrant rather than upon an indictment found by a grand jury. 

When the representatives of the freemen of North Carolina met in con- 
vention at  Halifax in 1776 to frame a constitution for the newly born 
state, they knew how grossly the English Crown had abused its legal 
power to prosecute its subjects upon informations preferred by its prose- 
cuting attorneys without the intervention of a grand jury. S. v. Ledford, 
203 X.C. 724,166 S.E. 917; S. v. Guilford, 49 N.C. 83. To forestall like 
abuses of criminal accusations in the infant commonwealth, they placed 
the emphatic prohibition "that no freeman shall be put to answer any 
criminal charge, but by indictment, presentment, or impeachment" in 
Section 8 of the Declaration of Rights, which constituted an integral 
pa1.t of the original Constitution of North Carolina. When it rewrote 
the State Constitution, the Convention of 1868 designated this constitu- 
tional provision as Section 12 of Article I, and recast it in less absolute 
diction by substituting the term "person" for the term "freeman," and by 
interposing the phrase "except as hereinafter allowed" between the words 
"charge" and "but." Eighty-two years later, to wit, at  the general elec- 
tion of 7 November, 1950, the voters of North Carolina amended Section 
1 2  of Article I of the State Constitution by adding to it an additional 
clause providing that "any person, when represented by counsel, may, 
under such regulations as the legislature shall prescribe, waive indict- 
ment in all except capital cases." As a result of these mutations, the 
constitutional provision prescribing the mode of prosecution in criminal 
cases is now couched in this language : ':No person shall be put to answer 
any criminal charge except as hereinafter allowed, but by indictment, 
presentment, or impeachment, but any person, when represented by coun- 
sel, may, under such regulations as the Legislature shall prescribe, waive 
indictment in all except capital cases." 

The term "indictment" is used in this constitutional provision to signify 
a written accusation of a crime drawn up by the public prosecuting 
attorney and submitted to the grand jury, and by them found and pre- 
sented on oath or affirmation as a true bill. S. v. Morris, 104 N.C. 837, 
10 S.E. 454; S. v. Walker,  32 N.C. 234; S. v. Tomlinson, 25 N.C. 32; 
h'. 11. Christmas, 20 N.C. 545; 42 C.J.S., Indictments and Informations, 
section 7. The term "presentment" is used in this constitutional provi- 
sion to denote an accusation made, ex mero motu, by a grand jury of an 
offense upon their own knowledge or observation, or upon information 
from others, without any bill of indictment having been submitted to 
them by the public prosecuting attorney. 9. v. Morris, supra; Lewis v. 
Commissioners, 74 N.C. 194; S. v. Guilford, supra; 42 C.J.S., Indict- 
ments and Informations, section 7. 



458 I N  THE S U P R E M E  COURT. [236 

The experience of early days proved the practice of trying criminal 
cases upon the presentments of grand jurors to be wholly impracticable. 
As a consequence, the General Assembly of 1797 outlawed the practice 
by a statute, which has been retained to this day in  slightly changed 
phraseology, and which now appears in this provicion of the General 
Statutes: "No person shall be arrested on a presentment of the grand 
jury, or put on trial before any court, but on indictment found by the 
grand jury, unless otherwise provided by law." G.S. 15-137. Since the 
adoption of the Act of 1797, a presentment is regarded as nothing more 
than an  instruction by the grand jury to the public prosecuting attorney 
for framing a bill of indictment for submission to them. S. z,. Cain, 8 
N.C. 352; 42 C.J.S., Indictments and Informations, section 7. 

The reasons which motivated the General Assenably to abolish the 
practice of trying criminal cases upon presentments were summarized in 
this fashion in S. 21. Guilford, supra: "Prior to the Act of 1797, i t  was 
found that the presentments made by the grand juries were frequently so 
informal that  a trial could not be had upon them, and very frequently the 
presentment would set out a matter which was not a criminal offense; so 
that  sometimes the citizen was arrested and greatly oppressed when he 
had committed no violation of the public law, and oftentimes he was put 
to the trouble and expense of a trial, when, if the public law had been 
violated, the charge was made without the averments necessary to insure 
certainty in judicial proceedings, and i t  was necessary to enter nol. pros. 
and send a bill of indictment. To  remedy these evils, the Act of 1797 
was passed, but i t  made no change in the distinction between an indict- 
ment and a presentment." 

With prosecutions on presentments out,lawed by legislative fiat, Section 
12 of Article I of the North Carolina Constitution. either of itself or in 
combination with other constitutional provisions, requires criminal cases 
to be prosecuted in the Superior Court in the modes specified in the six 
numbered paragraphs set out below. 

- - .  

1. A person charged with the commission of a capital felony can be 
prosecuted only on an  indictment found by a grand .jury. N. C. Const., 
Art. I, Sec. 12. 

2. A person charged with the commission of a non-capital felony must 
be prosecuted on an  indictment found by a grand jury (8. v. Sanderson, 
213 S . C .  381, 196 S.E. 324), unless he waives his right to be proceeded 
against by indictment in conformity to regulations prescribed by the 
Legislature. N. C. Const., Art. I, Sec. 12. These regulations are as 
follows: "In any criminal action in the superior courts where the offense 
charged is a felony, but not one for which the punishment may be death, 
the defendant may waive the finding and return into court of a bill of 
indictment when represented by counrel and when both the defendant and 
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his counsel sign a written waiver of indictment. Where the finding and 
return into court of a bill of indictment charging the commission of a 
felony is waived by the defendant, the prosecution shall be on an informa- 
tion signed by the solicitor. The information shall contain as full and 
complete a statement of the accusati~n as would be required in an indict- 
ment. The written waiver by the defendant and his counsel shall appear 
on the face of the information. Such counsel shall be one either employed 
by the defendant to defend him in the action or one appointed by the 
court to examine into the defendant's case and report as to the same to 
the court." 1951 Session Laws, Ch. 726, Sec. 2, and 1951 Cumulative 
Supplement to the General Statutes, Sec. 15-140.1. 

3. Where he appeals to the Superior Court from the judgment of a 
justice of the peace on his conviction in a prosecution for a misdemeanor 
of which the justice has final jurisdiction under Article IV, Section 27, 
of the State Constitution, an accused may be tried for such misdemeanor 
in the Superior Court upon the original warrant of the justice of the 
peace and without an indictment by a grand jury. N. C. Const., Art. I, 
Secs. 12, 13;  S. v. Jlyrick, 202 N.C. 688, 163 S.E. 803; S. v. Thornton, 
136 S.C.  610, 48 S.E. 602; S. v. Bark-er, 107 N.C. 913, 12 S.E. 115, 10 
L.R.A. 50; S. v. Crook, 91 N.C. 536; S. v. Quick, 72 N.C. 241; S. v. 
Simons, 68 N.C. 378; S .  v. Moss, 47 N.C. 66. A justice of the peace has 
final jurisdiction of a misdemeanor under Srticle IT, Section 27, of the 
State Constitution when the prescribed punishment cannot exceed a fine 
of fifty dollars or imprisonment for thirty days. 

4. As a general rule, a person charged with the commission of a mis- 
demeanor in any case other than that specified in the preceding para- 
graph must be prosecuted in the Superior Court on an indictment found 
by a grand jury. S .  v. Patterson, 222 N.C. 179, 22 S.E. 2d 267; S. c. 
Clegg, 214 N.C. 675, 200 S.E. 371; S. v. Johnson, 214 N.C. 319, 199 S.E. 
96; S. 1,. Rawls, 203 N.C. 436, 166 S.E. 332; 8. v. Myrick, supra; 8. v. 
McAden, 162 N.C. 575, 77 S.E. 298; S .  v. Barker, supra. This general 
rule is subject to two, and only two, exceptions. The first exception arose 
when the Convention of 1868 rephrased the constitutional provision pre- 
scribing the mode of prosecution in criminal actions, applies by its own 
terms only to cases heard in the Superior Court on appeals from inferior 
courts, and is discussed in detail in the next paragraph; and the second 
exception came into being when the voters of the State amended the con- 
stitutional provision prescribing the mode of prosecution in criminal 
actions at  the general election of 1950, is restricted by statute to cases 
heard in the Superior Court otherwise than on appeals from inferior 
courts, and is considered in paragraph 6 set forth below. 

5. The exceptive phrase in the provision of Section 12 of Article I of 
the State Constitution that "no person shall be put to answer any criminal 
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charge except as hereinafter allowed, but by indictment, presentment, or 
impeachment," and the provision of Section 13 of Article I of the State 
Constitution that "no person shall be convicted of any crime but by the 
unanimous verdict of a jury of good and lawful persons in open court" 
must be read and interpreted with the second sentence of Section 13 of 
Article I of the State Constitution, which specifies that "the Legislature 
may, however, provide other means of trial, for petty .misdemeanors, with 
the right of appeal." When this is done, these constitutional provisions 
empower the Legislature to do these two things: (1)  To provide means 
other than indictments by grand juries for the trial of pet ty  misdemean- 
ors, with the r ight  of appeal; and (2)  to provide m e c m  other than petit 
juries for the trial of pet ty  misdemeanors, with the r ight  of appeal. Since 
such question is not before us, we do not discuss how the Legislature may 
exercise the authority conferred upon it by these constitutional provisions 
to provide means other than petit juries for the trial of petty misdemean- 
ors. That matter has been considered in many cases. S. v. Pul l iam,  184 
N.C. 681, 114 S.E. 394; S. v. Pasley,  180 N.C. 695, 104 S.E. 533; S. v. 
T a t e ,  169 N.C. 373, 85 S.E. 383; 8. v. I l y m a n ,  164 N.C. 411, 79 S.E. 
284; S. v. Lyt le ,  138 N.C. 738, 51 S.E. 66; S. v. W h i t a k e r ,  114 N.C. 818, 
19 S.E. 376; S .  v. Crook,  supra. The Legislature exercises the power 
vested in i t  by these constitutional provisions to provide means other than 
indictments by grand juries for the trial of pet ty  misdemeanors with the 
right of appeal when i t  declares offenses below the grade of felony, i.e., 
misdemeanors, to be petty misdemeanors; provides foi- the prosecution of 
such petty misdemeanors in an inferior court upon accusations other than 
indictments by grand juries; and confers upon such inferior court final 
jurisdiction of such prosecutions, subject to the right of the defendants to 
appeal from the inferior court to the Superior Court. S. I,. Sh ine ,  222 
N.C. 237, 22 S.E. 2d 447; 8. v. B o y k i n ,  211 N.C. 407, 191 S.E. 18 ;  S. v. 
Rnwls, supra;  S. v. Myrick ,  supra;  S. I?.  H y m a n ,  supra;  S .  v. Crook,  
supm.  When the Legislature employs its constitutional authority in this 
way, and the defendant appeals to the Superior Court from the judgment 
of the inferior court on his conviction in  a prosecution for a misdemeanor 
of which the inferior court has final jurisdiction, the 6rst exception to the 
general rule stated in paragraph 4 comes into play, and the defendant 
may be tried for such misdemeanor in the Superior Court upon the orig- 
inal accusation of the inferior court and without an indictment by a grand 
jury. S. v. Shine ,  supra;  S. v. T u r n e r ,  220 N.C. 437, 17 S.E. 2d 501; 
S. I ? .  Bo?ykin, supra;  S. v. B e a m ,  184 N.C. 730, 115 S.E. 176; S.  v. Jones, 
181 N.C. 543, 106 S.E. 827; S. v. Shine ,  149 N.C. 480, 62 S.E. 1080; 
S. 1 ' .  Jones, 145 N.C. 460, 59 S.E. 11'7; S. v. Lyt le ,  supra. 

6. The second exception to the general rule stated in paragraph 4, i.e., 
that ordinarily a person charged with the commission of a misdemeanor 
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must be prosecuted in the Superior Court on an indictment found by a 
grand jury, becomes operative when, and only when, the accused waives 
his right to be proceeded against by an indictment in accordance with 
regulations prescribed by the Legislature. These regulations are as fol- 
lows: "In any criminal action in the superior courts where the offense 
charged is a misdemeanor, the defendant may waive the finding and 
return into court of a bill of indictment. I f  the defendant deads not 
guilty, the prosecution shall be on a written information, signed by the 
solicitor, which information shall contain as full and complete a state- 
ment of the accusation as mould be required in an indictment. No  waiver 
of a bill of indictment shall be allowed by the court unless by the consent 
of the defendant's counsel in such action who shall be one either employed 
by the defendant to defend him in the action or one appointed by the court 
to examine into the defendant's case and report as to the same to the court. 
The provisions of this section shall not apply to any case heard in the 
superior court on an appeal from an inferior court." G.S. 15-140 as 
amended by 1951 Session Laws, Ch. 726, Sec. 1. 

The defendant was charged by the warrant of the inferior court in the 
instant case with the commission of four general misdemeanors, i.e., mis- 
demeanors punishable by a fine exceeding fifty dollars or imprisonment 
exceeding thirty days. The exceptive phrase of Section 12 and the second 
sentence of Section 13 of Article I of the State Constitution did not 
sanction the trial of the defendant in the Superior Court upon the war- 
rant of the inferior court because there had been no trial upon the war- 
rant in the inferior court and no appeal from that court to the Superior 
Court. Moreover, the defendant did not waive his right to be proceeded 
against in the Superior Court by indictment in accordance with the regu- 
lations prescribed by the Legislature. I n  fact, he refused to do so. These 
things being true, the trial judge violated Section 12 of Article I of the 
State Constitution when he put the defendant on trial in the Superior 
Court for general misdemeanors without an indictment for such offenses 
having been returned by a grand jury. As a consequence, the conviction 
and sentence of the defendant are absolute nullities. S.  v. Sanderson, 

I t  is necessary to make these observations: (1)  That the action of the 
trial judge in the instant case was in complete harmony with Chapter 435 
of the 1951 Session Laws; and (2)  that the decisions of this Court in 
S. a. Samin, 218 N.C. 307, 10 S.E. 2d 916; S. 11. Saleeby, 183 N.C. 740, 
110 S.E. 844, and 8. v. Publishing Co., 179 N.C. 720, 102 S.E. 318, either 
expressly or impliedly uphold similar statutes purporting to authorize 
the transfer of untried misdemeanor cases from an inferior court to the 
Superior Court and the initial trial of such transferred cases in the Supe- 
rior Court upon the warrant of the inferior court. We are compelled to 



I N  THE S U P R E M E  COURT 

adjudge Chapter 435 of the 1951 Session Laws unconstitutional and to 
repudiate these prior holdings because this statute and these holdings are 
repugnant to the declaration plainly inherent in the second sentence of 
Section 13 of Article I of the Nor th  Carolina Cons1;itution that  a person 
charged with the commission of a misdemeanor cannot be put on trial in 
the Superior Court upon the warrant  of a n  inferior court unless he has 
been tried upon such warrant  in the inferior court and has appealed from 
that  court to the Superior Court. 

Since i t  appears on the face of the record proper that  the conviction 
and sentence are void, the judgment is arrested. 

Judgment arrested. 

DERWOOD B. BROWN AND WIFE, GLADYS S. BROWN, TRADIXG AND DO~XC. 
BUSINESS a s  ROCK WOOL INSULATING COMPA.NY OF ASHEVILLE, 
NORTH CAROLINA, v. BOWERS CONSTRUCTION COMPANY. A COH- 
PORATIOX, AXD G. E. CROUCH, INDIVIDUALLY. 

(Filed 19 November, 1932.) 

1. Master and Servant 5 13%--Contract between lessor and Highway Com- 
mission for protection of tenant held competent in tenant's action 
against contractor. 

In an action by a tenant against the contractor for the State Highway 
Commission to recover for the loss of his goods by fire during the moving 
of the leased buildings incident to highway construction, held the contract 
between lessors and the Highway Commission which stipulated that the 
buildings should be moved without prejudice to occupancy and rights of 
the tenants and a t  the expense of the Commission as a part of the consid- 
eration for the right of way, is competent to show protection of the rights 
of the tenants by lessors, it  further appearing that the Highway Commis- 
sion inserted special provisions of like character fo.r the protection of the 
tenants in its contract with defendant contractor :for the moving of the 
buildings. 

2. Contracts 8 lO-- 
A third party may sue on a contract niade for hiss benefit. 

3. Contracts 8 % 

The legal effect of the language of a written agreement is a question of 
law for the court. 

4. Master and Servant g IS%--Under terms of contract, main contractor 
held liable to  third persons for negligence of subc~ontractor in perform- 
ance of the work. 

The contract with the State Highway Commission for the construction of 
a bridge stipulated that the contractor should move certain buildings on 
the right of way to a new location and that the contents of the buildings 
should be undisturbed or replaced in the relocated buildings and that such 



N. C.] F A L L  TERM,  1952. 463 

precautions should be taken as should be necessary to prevent damage or 
loss of any kind to the contents, with further provision that the subletting 
or assignment of the contract should not relieve the contractor of any 
responsibility for the fulfillment of the contract. The contractor subcon- 
tracted the moving of the buildings to an independent contractor. The 
goods of the tenants of the buildings were destroyed by fire during the 
performance of the contract, and they brought suit for the loss against the 
main contractor and the subcontractor. Held: The main contractor can- 
not escape liability for any negligence on the part of the subcontractor, 
resulting in damages to or destruction of the contents of the buildings, 
since as-a matter of law under its contract the obligations assumed by-it 
in respect to the contents of the buildings could not be avoided by sub- 
letting or assignment, and held further, provisions of the subcontract im- 
posing like duties upon the subcontractor do not release the main con- 
tractor, since such obligations are supplemental to and not in substitution 
for the obligations of the main contractor. 

APPEAL by plaintiff from Bobbi t t ,  J., a t  Regular May Term, 1952, of 
BUNCOMBE. 

Civil action to recover damages for loss of personal property destroyed 
by fire on night of 13 September, 1948. 

Plaintiffs allege in their complaint substantially the following facts as 
of the dates of matters involved in this action: 

1. That  they, the plaintiffs, Derwood B. Brown and his wife, ~ l a ~ s  
S. Brown, are partners trading as a partnership under the firm name of 
Rock Wool Insulating Company of Asheville, N.  C., engaged in business 
of insulating houses, i n  connection with which they had under lease from 
J. 31. Westall and the J. M. Westall Trust, owners, and were using as 
warehouses two certain buildings, together with certain adjacent premises, 
rights of way and private roads leading thereto, located between the main 
line of the Southern Railway Company's track and the French Broad 
River a t  the place where the Great Smoky Mountains P a r k  Bridge is 
now constructed over the waters of the river a t  Asheville, North Carolina, 
and were using said buildings as warehouses for valuable goods, wares 
and merchandise, and same mere well protected by fence and locks and 
keys. 

2. That  defendant Bowers Construction Company is a corporation, 
existing under the laws of Nor th  Carolina, and is engaged in the general 
contracting business in building bridges, roads and highways and in the 
removal and relocation of buildings. 

3. That  defendant G. E. Crouch is engaged in the removal of houses 
and other buildings from one site to another. 

4. That  on 24 April, 1948, defendant Bowers Construction Company 
entered into a written contract with the State Highway and Public Works 
Commission of North Carolina, by the terms of which, and on the condi- 
tions therein set forth, i t  was agreed, among other things, that  the Con- 
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struction Company should construct a concrete bridge across the waters 
of the French Broad River, in the city of Asheville. 

5. That  a t  the time of making of said contract for the construction of 
said bridge i t  was ascertained and determined by the State Highway and 
Public MTorks Commission, and by defendant Bower:; Construction Com- 
pany that  the two buildings leased by the plaintiffs from ,T. M. Westall 
and the J. M. Westall Trust  were located on the proposed right of way 
where said new bridge was to be constructed, and th:~t  i t  was determined 
that  said two buildings occupied by plaintiffs should be removed. 

6. That  in the contract between State I1ighwa-y and Public Works 
Commission and defendant Rowers Construction  company, dated a; 
aforesaid, among other things, i t  was provided that  the Bowers Construc- 
tion Company should remove the said two buildings to a location approxi- 
mately 7 5  feet south of their tllen location; and it was provided, and 
designated as a special provision thereof: "That thc buildings or struc- 
tures shall be prepared for, removed and be placed in their new locations, 
as shown on the plans or designated by the Engineer, left plumb and level 
and in as good condition in all respects :is they were in before moving"; 
and that  the contract had this further special provision: "The contents 
of all buildings or structures shall be moved and relocated, along with the 
building and structure, to its new site," and that  "in the event it is not 
feasible or possible to move the building or s t r u c t u r ~ ~ ,  together with the 
contents therein, the contents shall be removed from the building or struc- 
ture," and that  "such precaution as necessary shall be taken to prevent 
damage or loss of any kind to the contents thereof." 

7. T h a t  on 19 May, 1948, the State Highway and Public Works Com- 
mission entered into a written contract with the J. M. Westall Trust  and 
the Trustees thereof, owners of the two buildings as aforesaid, by which 
the owners agreed, among other things, tha t  the State Highway and 
Public Works Commission might remove the buildings from the right of 
way where the new bridge was to be built, and that  said buildings were 
to be relocated on property belonging to the J. M. Westall Trust, without 
prejudice to the occupancy and rights of the tenants, these plaintiffs, 
under the general contract which i t  had entered into with the Bowers 
Construction Company for the removal of said buildings. 

8. That  soon thereafter "the defendant Bowers Cor~struction Company 
and its agent, representative and co-defendant, G. E. Crouch, entered in 
and upon the premises under lease by the J. M. Westall Trust  to these 
plaintiffs, and proceeded to wrongfully, unlawfully, negligently and with- 
out plaintiff's permission, tear down and demolish the high fence with 
protective barbed wire thereon surrounding plaintiffs' premises and pro- 
tecting the same from trespassers and others, removing the gates and all 
locks therefrom, and leaving plaintiffs' property . . . totally and com- 
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pletely unprotected and exposed to fire, trespassers, the public generally, 
and any one desiring to enter said property. And . . . thereupon wrong- 
fully and unlawfully proceeded to remove said two buildings with plain- 
tiffs' possessions and property therein from their then location to an 
adjacent lot and location. At the time . . . plaintiffs had stored in said 
buildings their stock of goods, wares and merchandise of the approximate 
value of $10,000.00." 

9. That on 13 September, 1948, "by reason of the gross and wanton, 
careless and negligent conduct of the defendants as hereinabove set forth," 
said buildings and plaintiffs' personal property therein, of the value of 
$9,214.37, were completely destroyed by fire. 

Pursuant to these and similar allegations plaintiffs pray judgment, etc. 
Defendant Bowers Construction Company, answering the complaint, 

admits, or does not deny, its corporate identity, and that plaintiffs were 
lessees, under the J. M. Westall Trust, as lessor, of two certain structures 
located approximately as alleged; that it entered into a contract with the 
State Highway and Public Works Commission of North Carolina on or 
about 24 April, 1948, for the construction of a concrete bridge across 
the waters of the French Broad River in the city of Asheville,--it being 
averred that the contract is in writing and speaks for itself; that the State 
Highway and Public Works Commission of the State of North Carolina 
entered into a written contract with the J. M. Westall Trust for removing 
of the two buildings then occupied by the plaintiffs, '(and in this connec- 
tion this defendant says that said contract is in writing and speaks for 
itself"; and that a fire occurred which destroyed the buildings and such 
contents as were therein. I t  denies in material aspect remaining allega- 
tions of the complaint, and avers: "that its co-defendant G. E. Crouch 
entered into a certain contract for the moving of certain buildings with 
contents in the manner as called for and provided for in the aforesaid 
contract between the State Highway and Public Works Commission and 
this answering defendant; that defendant G. E. Crouch agreed to remove 
said buildings, with contents, for a lump sum payment; that the individ- 
ual defendant G. E. Crouch, with respect to all the work and the per- 
formance of all his duties in connection with the moving of said buildings, 
the relocating of the same, with the contents thereof, and the handling 
thereof, was, in so far as this answering defendant is concerned, in sole 
control thereof and that the sole right to control the work and all parts 
thereof in connection therewith; that this answering defendant did not 
have the right to control the same, did not in fact control the same, and 
that so far  as this answering defendant is concerned, the individual de- 
fendant G. E. Crouch was an independent contractor, and not the agent 
or employee of this answering defendant, with respect to the doing of said 
work and performance of his contract with regard thereto; that the de- 
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fendant G. E. Crouch, as this answering defendant is advised and believes, 
was and is a thoroughly experienced and competent vontractor in the trade 
and business of moving buildings, with contents, from one place to 
another and that  the said defendant G. E. Crouch lawfully and carefully 
entered upon the premises of the J. M. Westall Trust referred to in the 
clomplaint and did in a careful and prudent manner move said buildings, 
with such contents thereof as were not removed froin time to time by the 
plaintiffs themselves." 

The defendant Bowers Construction Company for further answer and 
defense, sets up  four separate matters,-the details of which are not 
essential to proper consideration of this appeal. 

Plaintiffs, replying to the further answer and defense of defendant 
13owers Construction Company, deny that defendant G. E. Crouch was 
an  independent contractor, and allege that  defendant Bowers Construc- 
tion Company is answerable and responsible to them for the loss of their 
property as set forth in  the original complaint, etc. 

The  defendant G. E. Crouch, answering the com daint ,  admits or does 
not deny that  the plaintiffs had certain stock carri1.d in trade; that  cer- 
tain buildings were to be moved, and that a fire destroyed buildings and 
whatever was in them. This defendant, however, denies in  material 
aspect all other allegations of the complaint. 

And this defendant Crouch, by way of further ar  swer and amendment 
to answer and defense, sets up  matters not material to proper considera- 
tion of this appeal. 

Upon the trial in Superior Court plaintiff offereo in evidence material 
admissions of the defendants, as set out in  their rec,pective answers, pre- 
trial stipulations, and the contract dated 24 April, 1948, between Bowers 
Construction Company and the State Highway and Public Works Com- 
mission,-the material portions of which relate to r a t t e r s  in controversy, 
are set forth in Exhibit P-1. 

Reference to this exhibit reveals that the two hiiildings of the J. M. 
Westall Trust  inrolvcd in the present action are r:pecifically described. 
And in  respect to the subject "Special Provisions" as to "Removal and 
Relocation of Buildings and Miscellaneous Structures," provisions "Per- 
tinent to Determination of this Litigation7' are set out in opinion herein- 
after, and need not be quoted here. 

Plaintiffs offered in  evidence the instrument, dated 19 May, 1948, 
signed by the Trustees of the J. M. Westall Trust, entitled "Option" to 
State Highway and Public Works Commission, marked Exhibit P-2. 
But objection thereto by defendants was sustained. Plaintiffs excepted. 
Exception 1. Pertinent portions of this exhibit arc. set forth in  opinion 
hereinafter, and need not be stated here. 
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Plaintiffs also offered in evidence paper writing signed by G. E .  Crouch 
dated 20 July, 1948, in the form of a letter addressed to and accepted by 
Bowers Construction Company, marked Exhibit P-3, reading in perti- 
nent part : 

"I agree to furnish all tools, labor, materials, supervision, compensation 
and liability insurance to move three (3) buildings on Project U 661 (3)  
N. C. 9075-Buncombe County. 

"I also agree to carry out all the provisions in doing the work that are 
set forth in your contract with the State Highway and Public Works 
Commission, for the sum of Eleven Thousand and Five Hundred 
($11,500.00) Dollars, itemized as follows : . . . 

"You are to pay me for this work as the State pays you and to pay me 
the retainage in sixty (60) days after the work is completed . . ." 

And plaintiffs also offered evidence tending to show, in other respects, 
the facts to be as alleged in their complaint. 

Upon close of plaintiffs' evidence motion of defendant Bowers Con- 
struction Company for judgment as of nonsuit was allowed, and that of 
defendant G. E. Crouch was overruled. Whereupon plaintiffs excepted 
to the court's ruling, submitted to voluntary nonsuit as to defendant 
Crouch, and appeals to Supreme Court, and assigns error. 

W a d  & Bennett and Wi l l iams  .R. Wil l iams  f o r  plaintiffs, appellanfs. 
Smathers c f  Xeekins  f o r  defendant, appellee. 

WINBORNE, J. The questions involred on this appeal as stated in 
plaintiffs', appellants, brief are these : 

"1. Did the court err in sustaining objections of defendant Bowers 
Construction Company to certain evidence? 

"2. Did the court err in nonsuiting the case as to defendant Bowers 
Construction Company ?" 

We are of opinion that upon consideration of the record and case on 
appeal both questions merit an affirmative answer. 

I. The two assignments of error based upon exceptions (1) to the 
refusal of the court, upon objection by defendants, to admit in evidence, 
when offered by plaintiffs, the option and contract, Exhibit P-2, executed 
by the Trustees of the J. M. Westall Trust to and with the State Highway 
and Public Works Commission in respect to purchase of right of way 
for highway purposes over the Westall Trust property at  the point where 
the bridge over the river was later constructed, and on which plaintiffs' 
property, here involved, was located, and (2)  to the exclusion of oral 
testimony tending to show that the State Highway and Public Works 
Commission had exercised the option as provided in the contract. 
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This evidence is pertinent and material to the controversy at  issue. 
I t  is seen by reference to the contract that "This option also includes the 
purchase of a frame garage," but that "other buildungs on the right of 
way to be removed therefrom and reconstructed on property belonging to 
the Trust, without prejudice to occupancy and rights of tenants, under 
the general contract and at  the expense of the State Highway Commis- 
sion." And the matter of the removal and reconstruction of the buildings 
is made a part of the consideration to be paid by the State Highway 
and Public Works Commission. 

The language of these provisions is plain, and, by fair interpretation, 
clearly shows an intent upon the part of the Trustees of the J. N. Westall 
Trust to act in the interest, and for tht: benefit of their tenants-these 
plaintiffs. 

And, by reference to the contract bc>tween the (State Highway and 
Public Works Commission and Bowers Construction Company it clearly 
appears that the State Highway and Public Works Commission projected 
therein special provisions, of like character, intended to be in the interest, 
and for the benefit of the Westall tenants, who are the plaintiffs. 

And i t  is a well settled principle of law in  this State that where a con- 
tract between two parties is made for the benefit of a third person, or 
party, the latter is entitled to maintain an action for its breach. Gorrell 
v. W a t e r  S u p p l y  Co., 124 N.C. 328, 32 S.E. 720; Parlier v. Miller, 186 
N.C. 501, 119 S.E. 898; T h a y e r  v. T h a y e r ,  189 N.C. 502, 127 S.E. 553; 
Roone v, Boone,  217 N.C. 782, 9 S.E. 2d 383; C'hipley c .  Morrell,  228 
N.C. 240, 45 S.E. 2d 129; Coleman v. Mercer, 229 N.C. 245, 49 S.E. 2d 
405 ; Canestrino v. Powell,  231 N.C. 190, 56 S.E. 2d 566, and cases there 
cited. 

11. Now as to assignment of error based upon exceptions to the ruling 
of the trial court in granting a t  close of plaintiffs7 eridence motion of 
defendant Bowers Construction Company for judgm~znt as of nonsuit as 
to it. 

The parties do not debate in this Court the question as to sufficiency of 
the evidence, offered on the trial below, t o  take the case to the jury as to 
the defendant G. E. Crouch. Hence the sole question here for decision is 
n.hether,or not there is evidence tending to show obligation on the part 
of Bowers Construction Company to observe the special provisions of the 
general contract with the State Highway and Public Works Commission 
assumed by i t  in respect to removal and relocation of the buildings and 
contents of buildings, after it had sublet to defendant G. E. Crouch the 
performance of the work of remoring and relocating the buildings. This 
is a matter of law to be determined upon proper interpretation of the 
special provisions of the general contract. 
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By referring to the "Special Provisions" of the general contract it 
appears under heading "3-1. Construction Methods" that "Buildings or 
structures shall be prepared for, removed, and be placed in their new 
locations, . . . left plumb and level and in as good condition in all re- 
spects as they were before moving . . ."; and that "the contents of all 
buildings or structures shall be moved and relocated along with the 
building or structure to its new site"; and that ('in the event that it is not 
feasible or possible to move the building or structure together with the 
contents therein, the contents shall be removed from the building or struc- 
ture at  its original location and same replaced in the relocated building 
or structure"; and that "such precautions as necessary shall be taken to 
prevent damage or loss of any kind to the contents thereof." 

A further special provision under heading "5-1. Basis of Payment" is 
that "Payment will not be made for this item until an owner's release is 
secured from the property owner or owners, certifying that the work has 
been performed to the property owner's satisfaction and that the State 
Highway and Public Works Commission and the contractor are released 
from all responsibility in connection with this work . . ." 

And i t  is further provided under heading "Required Contract Provi- 
sions for Federal Aid Projects" that "no portion of the contract shall be 
sublet, assigned or otherwise disposed of except with the written consent 
of the contracting officer or his authorized representative . . ."; and 
that "consent to sublet, assign or otherwise dispose of any portion of the 
contract shall not be construed to relieve the contractor of any responsi- 
bility for the fulfillment of the contract." 

I n  the light of these provisions a legal duty is assumed by, and, by 
operation of law, imposed upon Bowers Construction Company which it 
cannot escape by assignment. S n d  this is true whether the performance 
required is a personal performance or not. Corbin on Contracts, Vol. 4, 
Sec. 865. See also R. R. v. R. R., 147 N.C. 368, 61 S.E. 185; Trust Co. 
v. Will iam, 201 N.C. 464, 160 S.E. 484; Tmst Co. v. Webb, 206 N.C. 
247,173 S.E. 598. 

Appellees, however, point to the allegations of the complaint of plain- 
tiffs purporting, as they contend, to allege another and special contract 
between G. E .  Crouch and plaintiffs by which he agreed "that the said 
property would be moved in said buildings to the new location in as good 
condition as if the same had never been moved," and that the buildings, 
after removal, would be "left plumb and level, and in as good condition in 
all respects as they were before moving." 

True there are such allegations in the complaint. Rut the complaint 
also sets forth the special provisions of the general contract. And, in view 
of the fact that the special agreement attributed to Crouch is in effect 
a repetition of the special provisions of the general contract, it may be 
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fa i r ly  taken a s  supplemental thereto and  not  i n  rmbstitution f o r  the 
special provisions of the  general  contract.  

T h e  assumption of t h e  assignor's d u t y  by  t h e  assignee merely gives to  
the  other  p a r t y  a new and  added security. Corbin on Contracts,  Vol. 4, 
Sec. 866. 

Since there mus t  be another  t r ia l ,  it is no t  deemed necessary t o  ex- 
pressly consider other  assignments of error. T h e  matters  to  which they 
relate m a g  not  then  recur. 

F o r  reasons stated above the judgment  f rom w:hich th i s  appeal  is 
taken, is  

Reversed. 

CITIZENS NATIONAL BANK, ADMINISTRATOR OF THE ESTATE OF H. T 
HELMS, v. WALTER EVERETTE PHILLIPS, JR.  

(Filed 19 November, 1952.) 
1. Automobiles 18- 

A pedestrian crossing a street between intersections where no traffic 
control signals a r e  maintained and a t  a place whew there is no marked 
cross-walk is under duty to yield the right of wliy to ~ehicles .  G.S. 
20-174 ( a ) .  

A motorist is under duty to exercise due care to avoid collidiug with a 
pedestrian notwithstanding the failure of such pedestrian to yield the 
right of way a s  required by statute. G.S. 20-174 ( e ) .  

8. Same- 
The failure of a pedestrian to yield the right of way a s  required by 

G.S. 20-174 ( a )  is not contributory negligence per se, but is evidence to be 
considered with other evidence in the cnse upon the is.sue. 

4. Automobiles § l 8 h  (2)- 

The evidence tended to show that  defendant driver attempted to pass a 
car preceding him in the same direction, and that  a s  he was drawing 
abreast of the car he saw a pedestrian walking away from him diagonally 
across the street, that  he put  on his brakes, but hit  the pedestrian a t  a 
point ten feet from the left curb. Held: The evidence was sufficient to be 
submitted to the jury upon the issue of defendant's negligence. 

5. Automobiles § 18h (3)-Evidence held not  to show contributory negli- 
gence as mat te r  of law on p a r t  of pedestrian i n  failling t o  yield right of 
way. 

The evidence tended to show that  deceased waal walking diagonally 
across a street between intersections not having traffie control signals, a t  a 
place where there was no marked cross-walk; that  deceased had passed 
the center of the highway and was a t  a point ten feet from the curb when 
he was struck from behind by a car  traveling on its left of the thirty-flve 
foot wide street to pass another vehicle traveling in the same direction. 
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There was evidence that  deceased did not look in the direction from which 
the car approached. Held:  Nonsuit on the ground of contributory negli- 
gence was properly denirtl. since deceased's failure to yield the right of 
way was not contributory negligence pc I -  se a n d  the question of proximate 
cause is for the determination of the jury. 

6. Trial 8 3 1 b  

The trial judge is required to declare and explain the law a s  i t  relates 
to the various aspects of the evidence offered bearing on all  substantive 
phases of the case. G.S. 1-180. 

Ordinarily, general definitions and abstract explanations of the princi- 
ples of law involved together with the summation of the evidence and a 
statement of the contentions on each side is not sufficient, but the trial 
court must dwlare the law of the case and apply it  to the different phases 
of the evidence. 

8. Automobiles 8 18i- 
Ordinarily, and except in cases of manifest factual simplicity, the rule 

is that i t  is not sufficient for the court merely to read a highway safety 
statute and leave the jury unaided to apply the law to the facts. 

9. Trial 8 3 1 b  

An instruction about a material matter not based on sufficient evidence 
is erroneous. 

-IFPEAL by defendant f rom C' l em~rc t ,  J . ,  and  a jury, J u n e  Term,  1952, 
of CABARRUS. 

Civil action by plaintiff to  recorer damages f o r  the  alleged wrongful 
death of i ts  iatestatc, who  as  a pedestrian on S. Union Street  i n  the  Ci ty  
of Concord was struck by  a n  automobile driven by  the  defendant. 

T h e  defendant's motion f o r  judgment as  of nonsuit, first made when 
plaintiff reqted i ts  case and renewed a t  the conclusion of al l  t h e  evidence, 
wa? overruled, a f te r  which issues of negligence, contributory negligence, 
and damages xi7erc submitted to the jury. T h e  issues of negligence and 
contributory negligence were a n w e r e d  i n  f a r o r  of the plaintiff, and the 
ju ry  awardrd the plaintiff damagec in the  amount  of $12,900. Judgment  
in  tha t  amount  was entered i n  favor  of the  plaintiff. 

F r o m  judgment so entered, the defendant appealed, assigning errors. 

.John 7f,,gh W i l l i a m s  for  p la in t i f f ,  appel lee .  
S m n t h ~ r s  tk C a r p e n t e r ,  L e w i s  R. C a r p e n t e r ,  a n d  Isar tse l l  & Har t se l l  

f o r  d e f e n d a n t ,  nppe l lan t .  

J o ~ x s o s ,  J. T h e  defendant's exceptions relate (1) t o  the refusal of 
the t r ia l  court  to allow the motion f o r  judgment as of nonsuit and  (2)  to  
the  charge of the court. 
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1. T h e  refzisal to nonsuit.-These in substance are the material facts 
developed by the evidence: Plaintiff's intestate, H. T. Helms, age 62, 
was struck on the morning of 6 December, 1950, at  about 6:30 o'clock, 
while it was still dark. H e  was in the act of crossing from the east side 
of S. Union Street to the west side at  a point a short distance north of the 
intersection of Hillcrest Drive with S. Union Street. Hillcrest Drive 
exists only on one side of S. Union Street and joins it on the south side. 
S. Union Street is a link in U. S. 29-A and N. C. 601 and 151, and is one 
of the more heavily traveled streets and arterial highways in the City of 
Concord. The street runs generally north and sout'h. I t  is straight for 
two-fifths of a mile north of the scene of the collision and for over a block 
to the south. I t  is 35 feet and 7 inches wide from curb to curb, and is 
paved with black asphalt. The center of the street is marked with a 
broken, intermittent, white painted line. 

Immediately prior to the impact three automobiles were traveling in a 
northerly direction on the east side of S. Union Smeet. The first was 
operated by A. L. Mauney, the second by J. A. Bangle, and the third by 
the defendant Phillips. The headlights on all three cars were burning. 
There was no oncoming trafic in sight on the west side of S. Union Street. 
I t  was in a residential district, and no cars were parked on the east side 
of this street. There was no marked cross-walk at  or near the place where 
the intestate was crossing the street. 

Bangle overtook and passed the Mauney car a t  or near the intersection 
of Hillcrest Drive. Then the defendant Phillips, afi,er passing the inter- 
section of Hillcrest Drive, undertook to pass the Mauney car. I n  doing 
so, the defendant pulled widely to the left, speeded up to a position about 
abreast the Mauney car, and then i t  was that the intestate was struck by 
the front of the defendant's car. 

The point of impact, pointed out to the officers by the defendant-also 
indicated by blood stains on the pavement and broken headlight glass- 
was 9435 feet from the intersection of Hillcrest Drive and within the two 
lines of skid marks made by the defendant's car. The east mark, made 
by the right set of the defendant's car wheels, was 5 feet west of the center 
line of the street. The west mark, made by the left set of the defendant's 
car wheels, was about 8 feet from the west curb. The west mark was 46 
feet long and the east mark 40 feet long. The point of impact, within 
these skid marks, was about 10 feet south of the north ends thereof. The 
body of intestate came to rest on the west side of S. Union Street, with 
his head against the curb at  a driveway approximately 24 feet from the 
point of impact and 118% feet from the intersection of Hillcrest Drive. 
The defendant's automobile came to a stop a short diritance from the body 
(exact distance not given) and 9 feet and 7 inches from the west curb. 
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A street light was over the intersection of S. Union Street and Hillcrest 
Drive. There was also a street light on the west side of S. Union Street 
about 50 feet north of the point of impact. However, there is no evidence 
as to the extent of illumination which these lights afforded. 

J. A. Bangle, who was driving the second car, testified that as he ap- 
proached Hillcrest Drive he started to pass the Mauney car. "I started 
around Mauney right about the intersection. . . . I t  was at  that time 
that I saw Helms. . . . he was not quite in the center of the road. H e  
was about 2 feet from the white line, and I slowed down to give him time 
enough to get across the white line. . . . He continued across the street 
at  a 45 degree angle at  just a moderate gait. He  was looking the other 
way, in more or less a 45 degree angle. . . . I'd say he was probably 
about 50 feet north of Hillcrest Drive; . . . I didn't see him come out 
from in front of the Mauney car. When I saw him he was about 2 feet 
on the right side of the white line; at  that time I had started around 
Mauney; at  that time I'd say I mas about 30 feet, . . . away from the 
Mauney car. . . . I slowed up, I pulled to the right a little to miss Helms. 
Then after I passed him, I passed the Mauney car. I passed Helms about 
the same time I passed Mauney." Then after traveling 50 or 75 feet, 
"that's when I heard the brakes" (of the Phillips car in the collision). 
Bangle testified he was traveling about 30 or 35 miles per hour, and that 
he ('never did cross the center line," though he got pretty close to the 
center line when passing and pulling to the right to keep from hitting 
Helms. E e  also said he pulled to the right to keep from riding the center 
line. 

A. L. Mauney, who was driving the front car, testified: "Just after I 
passed Hillcrest, somewhere along there, Bangle's car passed me. . . . I t  
pulled off to my left on the west side of the street to pass. . . . He passed 
just before the wreck. . . . I t  seemed like it pulled back to the right half 
of the street pretty quick after it passed me. . . . The Phillips car was 
behind the Bangle car. . . . Phillips was even with me when he hit 
Helms. . . . I do not have an opinion as to how fast he was driving. I 
do not think he was driving fast. . . . I was going I would say 20 or 25. 
I could have been making 30, he was not going fast. . . . I heard a racket. 
I didn't know what. I thought somebody hit another car and I pulled 
over and stopped and went back. I didn't see Helms before he was hit. 
. . . The Phillips car was 3 or 4 car lengths behind the Bangle car." 

J. B. Eudy, a passenger in the Mauney car, who was sitting on the left 
side of the back seat, said the Mauney car was going not over 20 or 30 
miles an hour; that he did not see Helms before he was h i t ;  that the 
Phillips car was just back of the Bangle car. This witness further testi- 
fied: ('I didn't see the Phillips car when it struck Helms. . . . I heard 
the bump and looked and just saw a flurr. . . . When I heard the bump 
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it was . . . about even with where Mauney was sitting in the driver's 
seat. I hadn't seen Helms at all." 

Other occupants of the Mauney car also testified they did not see Helms 
before he was hit. 

The defendant, testifying as a witness in his own behalf, said in sub- 
stance that he was driving about 30 miles per hour behind the Bangle 
car which pulled out and passed the Mauney car, and after the Bangle 
car got back in line, he (the defendant) then pulled out to pass and, as 
he put i t :  "just as I got up, I guess even with the door of Mauney's car, 
I saw Helms. At that time Helms was right close to the white line on the 
west side of S. Union Street. . . . I t  looked to me as; if he was walking 
straight up the street, going north, parallel with the white line. . . . At 
the time I first saw Mr. Helms I was driving around 30 miles an hour. 
I put on brakes as soon as I saw him. I did not change the direction of 
my car either to the east or the west. I n7as not able to stop my car before 
my car and Mr. Helms collided. . . . I would say my car traveled about 
15 or 20 feet after the collision. . . . The Mauney car was in the center 
of the east side of the highway . . . As to how far  to the left the Bangle 
car had to turn to pass the Mauney car, he had all four wheels across the 
white line on the west side of S. Union Street. . . . H e  (Bangle) pulled 
back sharp to the right. . . . At the time the Bangle car passed the 
Mauney car I was driving on the east side of the street. After the Bangle 
car passed the Mauney car I pulled up to the left to pt~ss the Mauney car. 
. . . I crossed the center line. . . . The Mauney car was in the middle of 
the right lane." Cross-examination : "There probably was better than a 
car's width between me and the Mauney car. As to why it was necessary 
that I swing over that far, it was because I always p,tss like that. I t  is 
not a fact that I was just behind the Bangle car and sitarted to pass both 
of them at the same time. I said the Bangle car was in front of Mauney. 
I would say he was four car lengths ahead of him when I started to pass. 
. . . I t  took me a little while to swing out. . . . I was not going consid- 
erably faster than the Mauney car. . . . I imagine he was going between 
25 and 30. . . . I had to be going faster to pass him. I t  took me some 
little distance to begin to pass him, to get up even with him. . . . I didn't 
see Mr. Helms some 50 feet or more before I hit him. I said the brake 
marks were some 46 feet, one of them. I believe i t  measured 24 feet that 
Mr. Helms was knocked from where this occurred. X y  car was behind 
the body. . . . I t  was knocked beyond where I stop.ped. Those marks 
(skid marks) were straight, and I did not change the course of my direc- 
tion. There was not anything as I know of to prevent me from turning to 
the left or to the right at  the point to avoid Mr. Helms. . . . Those marks 
extended . . . 15 or 20 feet north of the point of impact." 
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The defendant contends that judgment as of nonsuit should have been 
entered below either upon the ground (1) that the plaintiff failed to make 
out a prima facie case of actionable negligence against the defendant, or 
(2 )  for that the plaintiff's evidence reveals the intestate was contribu- 
torily negligent as a matter of law. 

For the purpose of this appeal both phases of the defendant's conten- 
tion may be resolved by testing the evidence by the rule of the reason- 
ably prudent man ( M e a c h a m  v. Railroad,  213 N.C. 609, p. 612, 197 S.E. 
189)) as applied in the light of the correlative duties imposed upon both 
the defendant and the intestate by the provisions of these portions of 
G.S. 20-174: "(a) Every pedestrian crossing a roadway at any point 
other than within a marked cross-walk or within an unmarked cross-walk 
at  an intersection shall yield the right-of-way to all vehicles upon the 
roadway. . . . (e) Notwithstanding the provisions of this section, every 
drirer of a vehicle shall exercise due care to avoid colliding with any 
pedestrian upon any roadway, . . ." 

Here, the evidence discloses that the intestate was crossing the street 
diagonally within the block, at  a point which was neither at  an inter- 
section nor within a marked cross-walk, and the evidence discloses no 
traffic control signals at  the adjacent intersections. Therefore, under the 
provisions of G.S. 20-174 (a )  it was intestate's duty to "yield the right-of- 
way to all vehicles upon the roadway." 

I f  it be conceded that the intestate failed to yield the right of way as 
required by this statute, even so, i t  was the duty of the defendant, both 
at  common law and under the express provisions of G.S. 20-174 (e), to 
"exercise due care to avoid colliding with') the intestate. And the evi- 
dence adduced below was sufficient, we think, to justify, though not neces- 
sarily to impel, a jury-finding of actionable negligence against the de- 
fendant. 

Nor may the evidence tending to show that intestate failed to yield 
the right of way as required by G.S. 20-174 (a)  be treated on this record 
as amounting to contributory negligence as a matter of law, particularly 
so in view of the testimony to the effect that intestate a t  the time he was 
struck had reached a point about 10 feet from the west curb of the street. 
Our decisions hold that a failure so to yield the right of way is not con- 
tributory negligence per se, but rather that it is evidence of negligence 
to be considered with other evidence in the case in determining whether 
the actor is chargeable with negligence which proximately caused or con- 
tributed to his injury. T e m p l e t o n  v. Ke l l ey ,  215 N.C. 577, 2 S.E. 2d 696; 
L e w i s  v. W a t s o n ,  229 N.C. 20, 47 S.E. 2d 484. See also Sebast ian v. 
Motor  L ines ,  213 N.C. 770, 197 S.E. 539; M a r s h  v. B y r d ,  214 N.C. 669, 
200 S.E. 389; ,Stephens v. Johnson ,  215 N.C. 133, 1 S.E. 2d 367; Anno- 
tations: 14 ,4.L.R. 1176, p. 1197 et seq.; 67 A.L.R. 313, p. 333 e t  seq. 
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Here, upon consideration of the entire record, we think the evidence 
tending to show that intestate failed to yield the right of way as required 
by statute, together with the evidence relating to the question of proximate 
cause, was for the jury. hfarsh v. Byrd,  supra. 

I t  is not perceived that the conclusion here reached is at  variance with 
the decision in  Gaskins v. Kelly, 228 N.C. 697, 47 S.E. 2d 34, cited and 
relied on bv the defendant. 

I t  follows from what we have said that the motion for judgment as of 
nonsuit was properly overruled. 

2. The  charge of the court.-The defendant urges that the court com- 
mitted prejudicial errors in failing to comply with G.S. 1-180 as re- 
written, Chapter 107, Session Laws of 1949, which provides in part that 
the trial court shall "declare and explain the law arising on the evidence 
given in the case." This statute furthchr provides illat the trial judge 
"shall not be required to state such evidence except to the extent necessary 
to explain the application of the law thereto; . . ." 

Implicit in the meaning of this statute as interpreted by numerous 
decisions of this Court is the requirement that the judge must declare and 
explain the law as it relates to the various aspects of the evidence offtwti 
bearing on all substantive phases of the case. Chambers v. A l l ~ n .  233 
N.C. 195, 63 S.E. 2d 212; Lewis u. Watson, supra; Smi th  c. h7appas, 
219 N.C. 860, 15 S.E. 2d 375; Ryals v.  Contracting Co., 219 N.C. 479, 
14 S.E. 2d 531; Mack v. Harshall Field & Co., 218 N.C. 697,12 S.E. 2d 
235. The requirement is that the judge must declare and explain the law 
and apply it to the various aspects of the evidence offered. Smi th  v. 
Kappas, supm.  The statute requires the judge to point out the essentials 
to be proved on the one side or the other, and to bring into focus the rela- 
tions of the different ~ h a s e s  of the evidence to the 13articular issues in- 
volved. Lewis 21. Watson, supra. 

I n  Rowen v. Schnibben, 184 N.C. 248,114 S.E. 170, i t  is stat,ed: ". . . 
where a statute appertaining to the matt.ers in controversy provides that 
certain acts of omission or commission shall or shall not constitute negli- - 

gence, i t  is incumbent upon the judge to apply to the various aspects of 
the evidence such principles of the law of negligence as may be prescribed 
by statute, as well as those which are established by the common law. 
Orvis v.  Holt ,  173 N.C. 233 ; Matthews v.  Myatt ,  172 N.C. 232." 

Ordinarily, and except in cases of manifest factual simplicity, the rule 
is that it is not sufficient for the court merely to read a highway safety 
statute and leave the jury unaided to apply the law to the facts. Cham- 
bers v. Allen, supra: Leu& v. Watson,  supra. 

I n  this case it is noted that the court, before direct mg the jury's atten- 
tion to any of the highway safety statutes, completed its preliminary 
charge covering all three issues. This included ( I )  general definitions 
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and abstract explanations of the essential elements of actionable negli- 
gence; (2) sunlmation of the evidence; ( 3 )  reading of each issue, after 
which (4) followed a statement of contentions of each side. But nowhere 
in connection with the summation of the evidence or statement of conten- 
tions did the court attempt to declare the law of the case and apply it to 
the different phases of the evidence. 

Then, after finishing this preliminary charge on all three issues, the 
court adverted to the first two issues-those dealing with negligence and 
contributory negligence-and read verbatim, without comment or expla- 
nation between them, G.S. 20-149 ( a )  and G.S. 20-150 (a) ,  after which 
the court gave only the contentions of the parties with respect to the 
application of these two statutes. The court then read G.S. 20-174 (a) ,  
(c), and (d). This was followed by a summation of contentions of the 
parties respecting the application of these statutory provisions, without 
explanation or attempt on the part of the court to apply or correlate the 
different sections of the statute to the different phases of the evidence. 

I t  thus appears that the court failed to comply with the mandatory 
provisions of G.S. 1-180 as rewritten, Chambers v. Allen, supra, and a 
study of the record impels the view that the failure so to comply was 
prejudicial error entitling the defendant to another hearing. 

Since the case goes back for retrial, we deem it proper to refrain from 
further elaboration. Su5ce i t  to say, that upon the record as here pre- 
sented it would seem that G.S. 20-174 (c) was inapplicable to the evidence 
in the case, and as to G.S. 20-149 ( a )  and G.S. 20-150 (a) ,  each was 
applicable only in a limited manner. I t  also appears that the theory of 
the case excludes the application of G.S. 20-174 (d).  See pleadings of 
both parties. I t  is an established rule of trial procedure with us that an 
instruction about a material matter not based on sufficient evidence is 
erroneous. Childrrss I:. Motor Lines, 235 K.C. 522, top p. 530, 70 S.E. 
2d 558, and cases there cited. 

New trial. 

ALBERT NEWTON MORGAN v. ERNEST ELI COOK ARD SOUTHERN OIL 
TRANSPORTATION COMPANY. 

(Filed 19 November, 1952.) 

Automobiles 8s Sd, 18h (8)-Evidence held to disclose contributory negli- 
gence as matter of law on part of motorist hitting tractor across his 
lane of travel. 

Plaintiff driver's evidence tended to show that as he approached the 
scene on a three lane highway he was blinded by the lights of a tractor 
in the middle lane some 1,400 feet away, that notwithstanding he continued 
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in his right-hand lane at  30 or 35 miles per hour and di.d not see the trailer 
which was across his lane of travel until he was within twelve or Afteen 
feet thereof, that he immediately put on his brakes but was unable to stop 
before his windshield crashed into the side of the trailer. Held: Plaintiff's 
evidence discloses contributory negligence barring recovery as a matter 
of law. 

EBVIN and JOHNSON, JJ., dissent 
VALENTINE, J., dissenting. 

APPEAL by plaintiff from Sharp, Special Judge, June Term, 1952, of 
RANDOLPH. 

Civil action to recover for damages to plaintiff's automobile and for 
personal injuries sustained on Highway No. 220 in Randolph County, 
when he ran his automobile into the side of a tank trrtctor-trailer owned 
by the Southern Oil Transportation Company, and operated at  the time 
by an employee, Ernest El i  Cook. I t  is alleged the damages were caused 
by the negligence or default of the defendants. 

The plaintiff who at the time of the collision lived jn North Asheboro 
and was employed as a foreman in the mill of Carthage Fabrics in Car- 
thage, testified as follows : "On December 21, 1950 I had started to work. 
I work on the third shift, night-time. I have to be there quarter of 
twelve. Lewis Cockman, my brother-in-law, was with me. R e  worked 
down there with me at the time. I left the house ten minutes 'ti1 10 ; . . . 
The overpass, 49 crosses 220, which is about 2800 fe1.t from where the 
wreck happened; there is a rise in the road; after I went over the high 
place in the road, 220, I saw bright lights, two bright lights up in the 
middle lane. There are three lanes in 220. They are marked; broken 
lines, white lines, all the way through. The center lane is reserved for 
lefthand turn and through traffic. There are two outside lanes. The 
traffic with lights were passing on the right coming north. I dimmed my 
lights on dim three or four times. This light was sitting in the center 
lane; meeting me; i t  was awful bright; almost like a locomotive. I 
tapped my brakes a few times, slowed down pretty slow, to see what he 
was doing. He  was in the center lane, and two headlights. . . . As I 
got up even with the truck, the truck was sitting up, I didn't see anything 
at  all. I tapped the gas to go on through, . . . I got up 12 or 15 feet of 
the trailer I saw a bulk. I t  was a grayish color. . . . I hit the brakes for 
all it was worth ; ran up under there, hit in the center of the windshield, 
knocked the glass out, crashed g l a ~ s  on the side. . . . The width of the 
asphalt top of 220 is 35 feet. The tank was way over the entire righthand 
lane, covered the shoulder and all. The tractor part wss up in the middle 
lane, headed north. . . . After I passed the bright light, my light being 
on dim, it seemed it was shining under the pass (tank), and the lights 
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on the trailer, . . . There could have been lights on the back and front, 
but they were shining the other way, and the lights on the tractor, clear- 
ance lights, were shining back this way. . . . I was 12 or 15 feet from 
the tank when I was first able to see it. The tanker is about four and a 
half feet from the ground. My automobile went underneath it. I t  hit 
the windshield, right in the center. I applied my brakes after I saw the 
tanker. I skidded my wheels five or six feet. The collision busted the 
body of my automobile all to pieces on i t ;  all the glass, knocked it out, 
windshield all out. There were no flares or lights stationed anywhere 
. . . to indicate that this tank was across the road. Not anything at all. 
. . . I saw these lights in the center lane for about 1400 feet. They 
didn't move. The traffic was heavy in the other lane. . . . I called on 
him three or four times with the dimmers trying to make him lower his 
lights. I wanted him to do that so I could see. They blinded me until I 
got by the glare; 12 or 15 feet before I saw it. I was just as good as 
blinded from the time I first saw the lights until I got 12 or 15 feet. No, 
I was not as good as blinded for 1385 feet. S o t  that much. Yes, I want 
the jury to believe that I was blinded until I got within 15 feet of the 
trailer part of the truck. . . . I was going around 35 when I collided 
with the truck. When I first saw the headlight I tapped my brakes three 
or four times, slowed down 'ti1 I got by the flare of the truck, the lights, 
and it looked clear to me 'ti1 I looked under the trailer. I don't know 
how many miles per hour I slowed down from the time I first observed 
the headlights until I had the collision. I had slowed down 30 or maybe 
25. I will say I didn't hit my brakes hard until 12 or 15 feet, of him, 
. . . I knew the oil tanks were down in that part of town. I didn't know 
they used the highway for a trucking turn. I knew several other oil 
companies hare terminals there. I know that is a 35 mile per hour speed 
zone. . . . There wasn't anything I could see in the way; the truck was 
making a left turn. The road was open as far  as I could see." 

Lewis Cockman testified, "We were going down 220, and after we 
passed the overpass, a truck was sitting in the middle lane. We were 
making speed in the neighborhood of 35 miles per hour. I can't say 
definitely that we at any time exceeded 35 miles per hour. . . . for a 
distance of 1400 feet I would say that the bright lights were staring me 
right in the face; it didn't exactly blind me; you couldn't see anything 
between you and that (truck). . . . the tanker was across the path. The 
bright lights on the truck prevented him from seeing the truck as he cut 
his lights from dim to bright. You still couldn't see the tanker. He  
drove 1400 feet with that condition. H e  never brought his car to a stop. 
He  never reduced his speed more than 10 miles per hour. When he got 
within 12 feet of the tanker he jammed on his brakes. He  didn't have 
time to stop. . . . I was watching these lights all the time in the center 
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MORGAN c. Coos.  

lane. They never moved. I thought he would pull up into another lane. 
I didn't know he was backing up." 

Both occupants of the plaintiff's car received painful and serious inju- 
ries, and the plaintiff's car was damaged to the extent of approximately 
$900.00. 

Defendants moved for judgment as of nonsuit at the close of plaintiff's 
evidence. The motion was overruled. I t  was renewc'd at  the close of all 
the evidence and allowed. Plaintiff appeals and assigns error. 

Ottway  B u r t o n  for plaintiff ,  appellant.  
S m i t h  & W a l k e r  for defendants, appellees. 

DENNY, J. The plaintiff drove his automobile more than 1,300 feet 
while he was blinded by the lights of the defendants' 011 truck. According 
to his evidence, while he was traveling this distance he was so "blinded" 
he could see nothing in his lane of traffic. Yet he proceeded until he got 
even with the truck, "tapped the gas to go on through," and was within 
12 or 15 feet of the tractor-trailer which was across his lane of traffic, 
before he "was first able to see it." He  says he was going about 35 miles 
an hour when the collision occurred. 

Conceding the negligence of the defendants in the respects alleged, 
nevertheless the contributory negligence of the plaint i f f  is manifest from 
his own testimony. Morris v. Transport  Co., 235 N.C. 568, 70 S.E. 2d 
845 ; M c K i n n o n  v. B o t o r  Lines, 228 N.C. 132, 44 8.13. 2d 735 ; Riggs v. 
Gulf Oil  Gorp., 228 N.C. 774, 47 S.E. 2d 254 ; Tysol; c. Ford,  228 N.C. 
778,47 S.E. 2d 251 ; A t k i n s  v. Transportat ion Co., 22+ N.C. 688, 32 S.E. 
2d 209; P i k e  v. Seymour ,  222 N.C. 42, 21 S.E. 2d 884 ; A u s t i n  v. Over fon ,  
222 N.C. 89, 21 S.E. 2d 887; Dillon v. Winston-Sai'em, 221 N.C. 512, 
20 S.E. 2d 845; Sibbi t t  v. Trans i t  Co., 220 N.C. 702, 18 S.E. 2d 203; 
Beck v. Hooks ,  218 N.C. 105, 10 S.E. 2d 608; P o u ~ e ~ s  v. Sternberg, 213 
N.C. 41, 195 S.E. 88; Lee v. R. R., 212 N.C. 340, 193 S.E. 395; W e s t o n  
2;. R. R., 194 N.C. 210, 139 S.E. 237. 

I n  M c K i n n o n  v. i l fofor  Lines, supra, Robert H. McEinnon testified 
that he ran in a "blinded area" for two or three seconds, at a speed of 35 
miles an hour and for a distance of 100 feet-other witnesses put i t  at  
100 yards or 400 feet-when he was coinpletely blinded and could see 
nothing in front of him except the right-hand edge of the road. While 
he mas so blinded he ran into the rear of a slowly moring or stalled truck 
which was being operated without rear lamps as required by G.S. 20-129. 
On this evidence, Stacy ,  C. J., speaking for the Caul-t, said: "Both his 
vision and his prevision seem to have failed him at one and the same 
time. Such is the stuff of which wrecks are made. The conclusion seems 
inescapable that the driver of the McKinnon car omitted to exercise rea- 
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sonable care for his own and his con~panion's safety, which perforce con- 
tributed to the catastrophe. This defeats recovery . . ." 

I t  is clear that the plaintiff in this action failed to exercise reasonable 
care for his own and his brother-in-law's safety under the existing circum- 
stances, and that such failure contributed to their personal injuries and 
the damage to plaintiff's automobile. This defeats the plaintiff's right to 
recover. 

The ruling below in sustaining defendants' motion for judgment as of 
nonsuit will be upheld. 

Affirmed. 

ERVIN and JOHNSON, JJ., dissent. 

VALESTISE, J., dissenting: I feel compelled to register my vote 
against the coi~clusion reached in the majority opinion. I n  my judgment, 
the plaintiff has made out a case which entitles him to have a jury pass 
upon the issues of negligence, contributory negligence and damages, and 
my vote is to reverse the judgment of nonsuit and allow the jury to pass 
upon the issues of fact. 

I n  addition to the evidence of the plaintiff quoted in the majority 
opinion, I find that in speaking of the tractor, tank-trailer and its en- 
virons at  the time and immediately before the wreck, the plaintiff also 
said: "There were no flares or lights stationed anywhere along here to 
indicate that this tank was across the road. Not anything at all. There 
was no person there with any flashlights to indicate that;  there wasn't 
anything; those two bright headlights in the middle lane.'' And again, 
"No, sir, I didn't see a flashlight. There wasn't any light there of any 
kind. I f  there had been a light I could have seen it. I f  there had been 
any lights on the truck I could have seen these lights. . . . There were 
no flares or anything else to warn me that the truck was parked. . . . I 
called on him (the truck driver) three or four times with the dimmers 
trying to make him lower his lights. . . . The truck was a grayish color. 
I t  was a little dirty, nearly the color of the highway." 

From the testimony of a passenger in plaintiff's car, this appears: 
"The trailer was high enough Morgan's light mas shining under it. . . . 
Mr. Morgan was gradually slowing down all the time. . . . The tractor 
part of the truck trailer was parked straight up in the middle lane, facing 
this way. I t  was a five wheel proposition, three axle proposition. I did 
not see any clearance lights or red lights at  all on the tanker and none 
were burning on the tanker whatsoever. A11 I could see was two glaring 
headlights on the truck. . . . There wasn't any light at  all on the tanker 
to warn me that this tanker r a s  in the way." 
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Thus, from the plaintiff's evidence, viewed in the light most favorable 
to him as we are required to do upon a motion for judginent as of nonsuit, 
P o u d  c. Lloyd, 234 N.C. 481, 65' S.E. 2d 664, these logical inferences 
may be drawn: The  plaintiff and his brother-in-law were en route on 
Highway 220 to the place of their employment a t   bout 10 or 10:30 
o'clock a t  night. Highway 220 is a three-lane highwa;y pared to a width 
of 35 feet. As the plaintiff approached the point of collision, he encoun- 
tered bright lights, resembling those of a locomotive, in the center lane. 
I t  developed that  these bright lights were on the tractor part of the 
tractor-trailer combination belonging to the defendant, Southern Oil 
Transportation Company, and operated by its agent, Ernest E l i  Cook. 
Plaintiff dimmed his lights sereral times in an  effort to obtain the same 
courtesy from the driver of the other rehicle. The location was v i th in  
a 35 mile zone and a t  no time did the plaintiff exceed 35 miles per hour. 
When his vision was interfered with by the tractor lights, he slackened 
his speed to from 25 to 30 miles per hour.. H e  had passed the glare of 
the lights and was within 12  or 15  feet of the tank-trailer, when he dis- 
covered that  the tank-trailer extended and formed a bridge entirely across 
plaintiff's right side of the highway and the adjacent shoulder. The  
tank, suspended bridge-like over the road, was about 41\! feet above the 
surface of the highway, so that  the plaintiff's dimmed lights cast their 
rays along the surface of the highway beneath the tank. The grayish 
colored tank blended with the surface of the highwry and formed an  
obstruction that  was difficult to see in the darkness. Plaintiff, upon seeing 
the tank, applied his brakes with full force, but mas unable to stop and 
ran under the tank so that  i t  hi t  the windshield of his sutomobile, result- 
ing in great damage to the car and personal injury to the occupants of the 
car. There were no lights of any kind on or around the tank-trailer to 
indicate its presence across the road, and no person there to warn motor- 
ists of impending danger. There is no qwstion in my  mind but that  the 
plaintiff's evidence makes out a case of negligence against the defendants. 
Whother upon this record the court was justified in concluding that  con- 
tributory negligence appears from the plaintiff's evidence as a matter of 
law is the problem inrolved in this appeal. 

I n  my opinion, that  question is settled by the case, Rollison v. IJicks, 
233 N.C. 99, 63 S.E. 2d 190, where the doctrine is fully stated as follows : 
"The test for determining whether the question of contributory negligence 
is one of law for the court or one of fact for the jury is restated in the 
recent case of B u d y  E. Powell, 229 N.C. 707, 51 S.E. 2d 307, where this 
is sa id :  'Contributory negligence is an affirmative defense which the 
defendant must plead and prove. G.S. 1-139. . . . A %udgnlent of invol- 
untary nonsuit cannot be rendered on the theory that  the plea of con- 
tributory negligence has been established by the plaintif 's evidence unless 
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the testimony tending to prove contributory negligence is so clear that  
no other conclusion can be reasonably drawn therefrom. . . . I f  the con- 
trolling or pertinent facts are in dispute, or more than one inference may 
reasonably be drawn from the evidence, the question of contributory negli- 
gence must be submitted to the jury.' " Measuring the plaintiff's testi- 
mony by this standard, the question of contributory negligence becomes a 
matter of fact for the jury and not one of law for the court. 

The plaintiff's conduct is to be measured by the rule of the prudent man 
and whether his conduct a t  the time and immediately prior to the collision 
was that  of a reasonably prudent man under the same or similar circum- 
stances was a question of fact for determination by the jury. Moore v. 
Iron Works, 183 N.C. 438, 111 S.E. 776. 

I n  discussing the rule of the prudent man, Barahill, J., in Ren v. Simo- 
witz, 225 N.C. 575, 35 S.E. 2d 871, had this to say:  ('Hence the quantity 
of care required to meet the standard must be determined by the circum- 
stances in which plaintiff and defendant were placed with respect to each 
other, and whether defendant exercised or failed to exercise ordinary 
care as understood and defined in our law of negligence is to be judged 
by the jury in the light of the attendant facts and circumstances." Citing 
Perkins a. Wood & Coal Co., 189 N.C. 602, 127 S.E. 677. The same rule 
applies to the plaintiff when contributory negligence is relied upon as a 
defense. 

My  philosophy of life includes an abiding faith in the good judgment 
and conmoil sense of the men and women who constitute the juries in our 
courts. T o  me, the right of a tr ial  by jury is one of the brightest jewels 
in the diadem of democratic processes. '(In my mind, he was guilty of 
no error, . . . who once said that  all lve see about us, kings, lords, and 
Commons, the whole machinery of the State, . . . end in simply bringing 
t w e l ~ e  good men into a box." - 

I n  conclusion, as my  tenure of office drams to a close, I beg leave to say 
that  I shall always carry in niy heart a deep sense of gratitude for the 
opportunity of har ing  served the people of my  State as a member of this 
Tribunal. I say now and certify to succeeding generations that  the fel- 
lowship and co-operation of my colleagues constitute a priceless treasure 
which I shall carry with me on the journey westward toward life's sunset 
with its restful radiant gIow. 

"Let Fate do her worse, there are relics of joy. 
Bright dreams of the past, mhich she cannot destroy ; 
Which come, in the night-time of sorrow and care, 
And bring back the features mhich joy used to wear. 
Long, long be my heart with such memories filled! 
Like a rase in which roses have once been distilled- 
You may break it, you may shatter the vase, if you mill, 
But the scent of the roses mill hang round it still." 
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L. M. MACON v. MISS E. M. MURRAY, JOHN A X D  SAM MURRAY. 

(Filed 19 November, 1952.) 

1. Judgments § 33oDismissa l  on ground that  action was prematurely in- 
stituted does not bar subsequent action after cause has matured. 

An action to recover for cutting and stacking lumber was dismissed on 
the ground that although plaintiff was entitled to a stipulated sum there- 
for, such amount was not recoverable under the contract until the lumber 
had been sold, and that defendant had not arbitrarily neglected or refused 
to sell the lumber, and that plaintiff was not entitled to a lien on the l u n ~  
ber. The judgment directed that defendants were under legal duty to use 
due diligence to sell the remaining lumber. Held: The judgment does not 
estop plaintiff from maintaining a subsequent action for the balance due 
him upon his contentions that subsequent to the judgment defendant failed 
to use due diligence to sell the lumber but had arbitrarily and unreasou- 
ably neglected to sell same. 

2. Appeal and Error 9 30f- 

Exceptions to the charge will not be sustained \\hen tlie charge con- 
strued contextually is without prejudicial error. 

APPEAL by defendants from C l c m e n f ,  b., a t  Marc1 Civil 'Tenn, 1952, 
of RAXDOLPH. 

Civil action to recover on contract for  services in cutting, logging and 
manufacturing timber illto lumber, and in stacking lumber thus manu- 
factured. 

Plaintiff alleges in his complaint substantially the following: That  
on or about 20 December, 1947, he entered into a contract with defendants 
by the terms of which he agreed to more his sawmill onto the lands of 
defendants and to cut, log and saw into lumber certain timber trees on the 
lands of defendants; that  he was to be paid a t  the rate of $25.00 per thou- 
sand board feet for his services in  cutting, logging and sawing the timber 
trees into lumber;  that  if he stacked any of the lumber he was to be paid 
therefor an  additional $2.00 per thousand board feet ; that  pursuant to 
this agreement, he mored his sawmill on tlie land of the defendants and 
cut, logged and manufactured into lumber 307,740 board feet of lumber, 
and stacked 212,029 board feet of lumber for the defendants; that  he coni- 
pleted his work for defendants on or about 26 May, 1948,-having fully 
complied with the terms of his contract and agreemellt with defendants; 
that  during the period between 20 December, 1947, ,md 26 Map, 1948, 
defendants paid him the sum of $3,796.54; and that  tkere is now due him 
the full sum of $4,321.02, plus interest from 26 May, 1948, after demand 
upon defendants, and payment thereof refused by them. 

On the other hand, defendants, repleading by way oi' answer by permis- 
sion of the court, deny in material aspect the allegations of  lai in tiff's 
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complaint, except as to the amount paid by them to plaintiff, which they 
admit. 

And for a further answer, and new matter in defense, defendants aver 
in substance : That in an action instituted by plaintiff, on 26 June, 1948, 
against these defendants in same court, upon same cause of action, and 
for similar relief, judgment was rendered dismissing the action; the judg- 
ment roll in which is pleaded in bar of this action; and that a claim of 
lien filed was dismissed; and that the judgment in such former action has 
not been vacated, nor has it been reversed. 

And further answering the complaint, and as a counterclaim, aver and 
say: That plaintiff and defendants made and entered into an express 
contract as set out in the judgment specially pleaded above; that they, 
the defendants, performed their part of the contract,-going to consid- 
erable trouble, and spending considerable time and money ; that plaintiff 
violated his part of the contract in that he made demands fo r  immediate 
payment for his services, instituted the former action, filed a claim of 
lien in office of Clerk of Superior Court of Randolph County, and posted 
copies of same on the lumber and on the lands of defendants, thereby 
adversely and materially impairing defendants' ability to sell the lumber; 
that they were at  all times ready, willing, and able to comply with the 
terms of said contract, and negotiations were carried on in good faith by 
them looking to the sale of the lumber, and completed sales would have 
been made of all the lumber in a reasonable time, and at  reasonable prices, 
had not the aforesaid acts and violations of plaintiff prevented the same; 
that lumber left in the woods sustained material damages from the rav- 
ages of the elements; that the element of time in the contract, and in 
selling the lumber was essential, and mas so contemplated by the parties; 
and that "by reason of the reckless and willful material breach of the said 
contract by the plaintiff, defendants hare suffered loss and damage.'' 
While no specific amount of damages is alleged, defendants pray that 
plaintiff take nothing by this action, and that they recover of plaintiff 
$12,822.98, etc. 

When the case came on for hearing in Superior Court at  March Term 
the parties entered into stipulations, pertinent parts of which are as 
follows: ('That a suit was instituted on June 25, 1948 in the Superior 
Court of Randolph County, and was referred to a referee. The referee 
made his report, the defendants filed exceptions to the report, the excep- 
tions came on to be heard before Crisp, Judge, who approved the findings 
of fact and conclusions of law of the referee, the defendants appealed to 
the Supreme Court from the judgment of Crisp, and the Supreme Court 
remanded the action for a new hearing" (Macon v. Murray, 231 N.C. 61, 
55 S.E. 2d 807); that when "The matter came on to be heard at the 
March 20 Term, 1950, before his Honor William H. Bobbitt, Judge Pre- 
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siding, and Judge Bobbitt entered judgment bearing date of March 29, 
1950, as appears on the judgment docket of this county," in which the 
Judge made findings of fact as follows : "That the agreement was that  the 
defendants were to pay the plaintiff the amount due him upon the sale of 
the lumber by the defendants . . . tha t  it was contemplated and agreed 
that  the defendants would sell the lumber as soon as  this could reasonably 
be done, taking into consideration winter weather, difficulties of hauling, 
illness in the family of the defendants, and all attendant circumstances"; 
that  "Between December 20, 1947, and May 26, 1948, as weather condi- 
tions permitted, the plaintiff cut, logged and sawed the timber. The plain- 
tiff completed the sawing and stacking operations on the defendants' lands 
about the 25th day of May, 1945. Under the terms of the above contract 
the plaintiff cut and sawed 307,740 board feet of the defendants' timber 
and stacked 212,029 board feet." 

That  "the plaintiff is an experienced lumber and saw mill man and the 
lumber cut by him on the Murray  place was well processed and was good 
lumber, and when available for sale, and when hauling facilities could be 
provided, there was a market for  such lumber from tiine to time a t  reason- 
able prices." 

"It  is further agreed between the parties that  the facts found by Judge 
Bobbitt i n  paragraph 6 are admitted, which paragraph reads as follows: 
'Weather conditions in the early par t  of 1948, January,  February and 
March, were bad, and the roads on the Murray  lands over which the lum- 
ber had to be hauled were muddy, rough and in  bad shape; that  conditions 
improved somewhat during April, May  and J u n e ;  that  during part of 
this period the roads were impassable and during the greater portion 
thereof hauling would have been difficult although not impossible. Dur- 
ing the period and until J u n e  26, 1948, the defendants made reasonable 
efforts to sell the lumber that  was available from time to  time a t  reason- 
able prices and in fact sold a substantial portion thereof. The defendants 
did not arbitrarily refuse to sell the lumber a t  reasonable price$ when 
such wap available and hauling could reasonably be arranged, and did not 
arbitrarily and unreasonably prolong negotiations so as to delay sales. 
Negotiations were carried on in good fai th by the d(3fendants looking to 
the sale of the remaining lumber within a reasonable time until on or 
about J u n e  26, 1948, when the action was commenced, notice of lien filed 
against the defendants' lands and notices cf claim of lien posted on the 
stacked and unsold portion of the lumber. Since then the oi~tstanding 
lien notices and the pending litigation have substantially impaired the 
defendants' ability to sell the remaining lumber a t  reasonable prices. 
Since then certain amounts of lumber, not disclosed by the evidence, have 
been sold by the defendants. The evidence fails to show what amounts of 
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lumber were available for sale during the different months or periods 
between December 20, 1947 and May 26, 1948.' 

"I t  is agreed by the parties that  the facts stated in paragraph 7 of said 
findings of fact as set forth in  said judgment are true, and are as fol- 
lows: 'The total amount due and to become due by the defendants to the 
plaintiff for  his services under the contract is $5,117.56, of which 
$3,806.34 has been paid, leaving $4,311.22 due or to become due. The evi- 
dence fails to disclose the amount of lumber sold by the defendants up  to 
now. The payments made by the defendants to the plaintiff were not 
made strictly in proportion to the anlount of lumber actually sold, but cer- 
tain payments were made to enable the plaintiff to meet his day labor pay- 
roll.' " 

" (Upon the foregoing findings of fact, the court is of the opinion and so 
holds : (1 )  That  the plaintiff has no lien on the defendants' lands or any 
of the unsold stacked lumber; ( 2 )  that  the evidence fails to show that  
the defendants have sold lumber for which the amounts due plaintiff for 
logging and stacking have not been paid;  ( 3 )  that the defendants' ability 
to sell the unsold and stacked lumber has been adversely and materially 
impaired by the lien notices and under such circumstances since June  26, 
1948, the defendants' obligation to sell has been suspended; and (4) that  
from the final judicial determination of this action the defendants are 
under legal duty to use due diligence to sell the remaining lumber without 
arbitrary and unreasonable delay, and thereupon to  pay the plaintiff the 
amounts due under the a b o ~ e  contract as well as the amount, if any, due 
by the defendants to the plaintiff on account of lumber heretofore sold by 
the defendants for which plaintiff has not received compensation in 
accordance with the terms of the contract.' 

"That Judge Bobbitt further set forth in said judgment the following: 
'Accordingly, i t  is now ordered, adjudged and decreed that  the plaintiff 
have and recover nothing in this action on account of the matters alleged 
in the compIaint and that  this action be, and the same is hereby dismissed.' 

" I t  is further agreed between the parties that  after Bobbitt, Judge, 
signed the judgment above referred to, dated March 29. 1950, that the 
defendants gave notice of appeal to the Supreme Court of North Carolina, 
but did not perfect their appeal. That  on Janua ry  15, 1951, the plaintiff 
started the present action." 

Upon the trial of the present action in Superior Court these stipula- 
tions were read in evidence to the jury, and plaintiff offered evidence 
tending to show that  since the last of March, 1950, there has been a mar- 
ket for  lumber; that  the lumber business has been good, and that  defend- 
ants have refused to sell lumber a t  the prevailing market prices; that  
they have failed to exercise due diligence to sell this lumber;  that their 
conduct i n  respect thereto has been arbitrary and unreasonable. 
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Defendants, on the other hand, offered evidence tending to show that 
they have made reasonable effort to sell the lumber, but have been unable 
to do so; that their failure to sell the lumber is due to violations by plain- 
tiff as alleged in their answer, to their damage. 

And the trial judge, in his charge to the jury, submitted the case on the 
basis of these contentions. 

These issues were submitted, and answered by the jury as shown : 
"1. Did the plaintiff and the defendants enter into a contract on Decem- 

ber 20,1947, that the plaintiff would cut certain lumber of the defendants 
and receive therefor the sum of $25.00 per thousand feet and $2.00 per 
thousand feet for stacking? Answer : Yes. 

"2. What amount, if any, is the plaintiff entitled to recover of the 
defendants ? Answer : $4,311.22. No  interest. 

"3. Did the plaintiff breach the contract as alleged in the answer? 
Answer: No. 

"4. What amount, if any is the defendant entitled to recover of the 
plaintiff on account of the breach of the contract by the plaintiff? An- 
swer : >, 

To the signing of judgment thereon, and in accordance therewith, de- 
fendants excepted and appealed to the Supreme Court, and assign error. 

L. T. Hammond and Prevette & Coltrane for p la in t i f ,  appellee. 
J o h n  L. Murray  for defendants, appellants. 

WINBORNE, J. While defendants, appellants, bring forward and dis- 
cuss in their brief filed on this appeal numerous assignments of error, we 
are of opinion and hold that prejudicial error is not m,ade to appear. 

First : Appellants contend that the trial court erred in denying defend- 
ants' motion to dismiss this action "for that the judgment and record in 
the former action constitute res judicata, and the plaintiff is thereby 
estopped from maintaining this action.'' 

Though the judgment referred to dismissed the former action, the find- 
ings of fact and the conclusions of law based thereon as set out in the 
judgment, clearly show that the door was left open :for the plaintiff to 
enforce his rights as to balance "due or to become due." The effect of the 
judgment is that the action was prematurely instituted, that is, before 
the debt was due. And i t  is significant that the court concludes "that 
from the final judicial determination of this action the defendants are 
under legal duty to use due diligence to sell the remaining lumber without 
arbitrary and unreasonable delay, and thereupon to pay the plaintiff the 
amounts due under the above contract as well as the s.mount, if any, due 
by the defendants to the plaintiff on account of lumber heretofore sold by 
the defendants for which plaintiff has not received compensation in 
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accordance with the terms of the contract." Manifestly, the judgment 
does not estop plaintiff f rom prosecuting the present action. 

Second : T h e  charge as  given by the  court is subjected to varied criti-  
cism-both as  to  statement of contentions and as  to  declarations of 
applicable principles of law. Nevertheless, when the charge is read con- 
textually i n  the light of stipulated facts, and  evidence offered by  plaintiff 
and by defendants, a n y  e r ror  there m a y  be is deemed harmless. 

T h i r d :  T h e  assignments of e r ror  based upon alleged fai lure  of the  
court to  charge as  required by G.S. 1-180 i n  respect to numerous matters  
appear  to  be without  merit .  

The  case appears  to have been fa i r ly  presented to the jury,  and the j u r y  
has  accepted plaintiff's view. 

Hence, a f te r  consideration of al l  assignments of e r ror  presented, we 
find in the judgment  f r o m  which this appeal  is taken 

N o  error. 

ROSCOE SHERMAN POWELL v. ERVIN DANIEL, AN INFANT, DT HIS 
GUARDIAN AD LITEM, J. If. DANIEL. 

(Filed 19 November, 1962.) 

1. Automobiles §§ 8i, 1Sh (2)-Evidence held for jury on  question of negli- 
gence i n  failing t o  stop and maintain lookout before entering throngll 
street intersection. 

Defendant's evidence on his counterclaim which tends to show that  de- 
fendant was traveling twenty-fire to thirty miles per hour on a through 
highway and was flrst in the intersection when his car was struck on its 
right side after its front had cleared the intersection by plaintiff's car 
which approached the intersection from defendant's right a t  a high rate of 
speed and failed to stop in obedience to a stop sign on the serrient h i g h w a ~ ,  
and failed to slacken speed or change course, although plaintiff could have 
seen defendant's car in the intersection, is held sufficient to orerrule plain- 
tiff's motion to nonsuit the counterclaim, the evidence being considered in 
the light most favorable to defendant on that issue. G.S.  20-158. 

2. Appeal and  E r r o r  § 39- 
The exclusion of competent evidence is not prejudicial when the evidence 

thereafter is properly admitted. 

3. Evidence § 42c: Infants § l+ 
Admissions of a guardian ad litem or nest friend are  not competent 

against the infant. 

4. Evidence 8 42g- 

Plaintiff must show that  defendant was in fact silent in the face of a 
damaging statement before such statement can be held competent as  an 
admission by silence. 
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5. Appeal and Error 8 99- 
The admission of evidence over objection cannot bt? held prejudicial when 

substantially the same evidence is thereafter admitted without objection. 

6. Appeal and Error § 6c (5 ) -  
An exception to a portion of the charge containing statements of a num- 

ber of propositions, without specifying any particular statemelit in the 
charge as erroneous, cannot be snstained if any one of the statements is 
correct. 

7. Automobiles 5 l8i- 
A charge that, except as otherwise provided, a speed in excess of thirty- 

five miles an hour in a residential district is unlawful, will not be held for 
error when the court thereafter esplains the re le~ant  speed restrictions 
applicable to the evidence. 

8. Appeal and Error 8 6c (6)- 
While error in the statement of the law or the contentions of the parties 

in respect to the law need not be called to the trial court's attention a t  the 
time, misstatement of the contentions of the parties in respect to the evi- 
dence must be called to the court's attention in apt time in order to be 
considered on appeal. 

APPEAL by plaintiff from Clement, J., and a jury, a t  March Term, 
1952, of RANDOLPH. 

Civil action arising out of a collision between two motor vehicles a t  a 
highway intersection, where traffic was controlled b:y stop signs. 

The accident culminating in this lawsuit occurred between five and six 
o'clock p.m. on 'i January ,  1951, upon the intersection of two paved high- 
ways in the Town of Mocksville, and resulted in  harm to both of the 
vehicles involved in it. The plaintiff sued the defendant for the damage 
to his automobile, and the defendant counterclaimed for the in jury  to  
his car. 

These issues arose on the pleadings, and were submitted to the jury:  
1. Was the plaintiff Roscoe Powell damaged by the negligence of the 

defendant, as alleged in the complaint? 
2. Did the plaintiff by his negligence contribute to his damage, as 

alleged in  the answer ? 
3. What  damage, if any, is the plaintiff entitled to recover of the 

defendant ? 
4. Was the property of the defendant Ervin  Daniel injured by the 

negligence of the plaintiff, as alleged in the counterclaim? 
5. What damages, if any, is  E r ~ i n  Daniel entitled to recover of the 

plaintiff? 
The jury answered the first issue "No," the fourth issue "Yes," and 

the fifth issue "$200.00." The court entered judgment "that the plaintiff 
recover nothing by his action and that  the defendant . . . recover of the 



N. C . ]  FALL TERM, 1952. 

plaintiff . . . the sum of $200.00" upon his counterclaim, and the plain- 
tiff appealed, assigning errors. 

O t t w a y  B u r t o n  for plaint i f f ,  appel lant .  
Mi l l e r  & Moser for de fendan t ,  appellee.  

ERVIPT, J. The plaintiff makes these assertions by liia assignnlenta of 
error : 

1. That the court erred in refusing to dismiss the counterclaim upon 
a compulsory nonsuit. 

2. That the court erred in the exclusion of testimony offered by 
plaintiff. 

3. That the court erred in the admission of testimony offered by de- 
fendants. 

4. That the court erred in its instructions to the jury. 
These questions are considered in their numerical order. 
There was sharp conflict in the testimony presented by the parties at 

the trial. The evidence adduced by the plaintiff would have supported 
a verdict in his favor if it had been accepted by the jury. We omit 
specific reference to his evidence, however, because it is not necessary to 
an understanding of the questions arising on the appeal. 

When the testimony offered by the defendant is interpreted most favor- 
ably for him, it makes out this case: 

1. Highway 601, which runs north and south, and Highway 64, which 
runs east and west, pass over each other at right angles in a residential 
district in the Town of Mocksville. 

2. Before the event producing this litigation, the road governing 
authorities designated Highway 601 a main traveled or through highway 
under the provisions of G.S. 20-158 by erecting at the entrances to it 
from Highway 64 signs notifying drivers of vehicles on Highway 64 to 
come to a full stop before entering or crossing Highway 601. 

3. The defendant Ervin Daniel, a minor, drove his Chevrolet automo- 
bile southward along Highway 601, reached its intersection with Highway 
64 substantially in advance of the plaintiff, and observed that the inter- 
section was free from vehicular traffic. He  thereupon entered the inter- 
section, and undertook to proceed straight through it at  a speed of between 
25 and 30 miles an hour. 

4. Although the prior entry and occupancy of the intersection by the 
defendant's Chevrolet automobile was clearly visible to him for an appre- 
ciable time as he approached the intersection from the west, the plaintiff 
drove his Plymouth car eastwardly along Highway 64 "at a high rate of 
speed," failed to stop before entering the intersection in obedience to the 
stop sign confronting him, proceeded directly onto the intersection with- 
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out changing the coursc of his car or  reducing its speed, and struck the 
right rear fender of the defendant's Chevrolet, which had already cleared 
the northern half of the intersection. As a result of the impact, both 
vehicles suffered substantial damage, and the defendant lost control of his 
Chevrolet automobile, which left the highway and razed a portion of a 
wire fence enclosing a poultry-yard on abutting premises. 

This evidence suffices to show that  the plaintiff was negligent in the 
operation of his automobile in these respects : (1) Tha t  he failed to keep 
a reasonably careful lookout, Register v. Gibbs, 233 N.C. 456, 64 S.E. 2d 
280; ( 2 )  that  he failed to keep his autoinobile under reasonable c o n t d ,  
IInnsley a. T i l t o n ,  234 N.C. 3, 65 S.E. 2d 300 ; and ( 3 )  that  he drove his 
automobile onto a main traveled or through highway From an  intersecting 
road without first stopping in obedience to a duly erected stop sign when 
he knew, or by the exercise of reasonable care would have known, that  his 
failurc to stop in obedience to the stop sign was likely to cause a collision 
between his automobile and the defendant's car, which was already within 
the intersection. G.S. 20-158 ; Johnson 71.  Bell ,  234 N.C. 522, 67 S.E. 2d 
658; Lee v. Chemical Corp., 229 N.C. 447, 50 S.E. 2d 181;  Hill  e. I ~ p c z ,  
228 N.C. 433,45 S.E. 2d 539 ; Reeves v. Sta ley ,  220 N.C. 573, 18 S.E. 2d 
239; Sebastian v. M o f o r  Lines,  213 N.C. 770, 197 (3.E. 539. This er i -  
dence likewise suffices to shorn that  the negligence of the plaintiff in one or 
more of these respects was the proximate cause of the collision and the 
resultant damage to defendant's car. These things being true, the court 
rightly refused to dismiss the counterclaim upon a compulsory nonsuit. 

The assignments of error based on rulings upon e~ iden t i a l  matters are 
reviewed in the numbered paragraphs set forth below. 

1. The plaintiff's witness Monroe Draughn testified that  he repaired the 
Plymouth car subsequent to the collision, and identified plaintiff's Exhibit 
A as a bill prepared by him correctly listing the various iterns of repair. 
The plaintiff thereupon offered the repair bill i n  evidence. The court 
excluded it on objection of the defendant, and the plaintiff noted an 
exception to its exclusion. The court afterwards reversed its ruling on 
this point, and received the repair bill in evidence. Ely so doing, the court 
cured any error in its original rejection of the repair bill. This is neces- 
sarily so because a litigant is not harmed by the exclusion of testimony, 
when the same, or substantially the same, testimonj is subsequently ad- 
mitted. Spr ink le  v. Reidsville,  235 K.C. 140, 69 S.E. 2d 179;  F n n e l f y  v. 
Jewelers, 230 N.C. 694, 55 S.E. 2d 493; Shipp ing  Lines v. Y o u n g ,  230 
N.C. 80, 52 S.E. 2d 1 2 ;  Poole v. Gentry ,  229 N.C. 5366, 49 S.E. 2d 464; 
l l lefcalf v. Ratcliff ,  216 S . C .  216, 4 S.E. 2d 515; B r y a n t  v. Reedy ,  214 
N.C. 745,200 S.E. 896 ; K e i f h  v. Kennedy ,  194 N.C. 784,140 S.E. 721. 

2. J .  M. Daniel, the f a t h ~ r  and guardian ad liten1 of the defendant, a 
seventeen year old boy, was not a witness in the case. At  some undis- 
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closed time between the occurrence of the collision and the commencement 
of the action, the plaintiff, the defendant, and J. M. Daniel were in a 
courtroom at Mocksville. The plaintiff undertook to testify that on this 
occasion "the woman came up that owned the (poultry-yard) fence and 
said that she wanted damage to her fence or her fence put up," and J. M. 
Daniel replied: "My boy tore it down; I will put i t  up." The court 
excluded this testimony on objection of the defendant, and the  lai in tiff 
assigns its rejection as error. This assignment of error is untenable. The 
statement of the defendant's father is not admissible as the admission of 
a a r t y  to the record because "the admissions of a guardian ad l i tem or 
next friend are not competent to affect the interest of the person w h o ~ n  
declarant represents in the action." Cook v .  Edwards, 198 N.C. 738, 
153 S.E. 323; 31 C.J.S., Evidence, section 319. There is no solid basis 
for any contention that the statement of the defendant's father ought to 
have been received as an admission by silence on the part of the defendant. 
This is true for the very simple reason that there was no preliminary 
showing by the plaintiff that the defendant remained silent when the 
statement was made. City  of Indianapolis v. Rarthel, 194 Ind. 273, 141 
N.E. 339; R a y  v. Ray ,  196 Ky. 579, 245 S.W. 287; McCarty v .  Bishop, 
231 Mo. App. 604, 102 S.W. 2d 12G; Stansbury on North Carolina Evi- 
dence, section 179; Wigmore on Evidence (2d Ed.), section 1071. 

3. The plaintiff noted two exceptions to the admission of the defend- 
ant's evidence that the plaintiff's automobile struck the defendant's car. 
These exceptions are not subject to review in this court because the 
defendant gave substantially the same testimony without objection in 
other portions of his examination. Spivey  v. Newman,  232 N.C. 281, 
50 S.E. 2d 844; W h i t e  v. Disher, 232 N.C. 260, 59 S.E. 2d 798; Davis 
c. Davis, 228 N.C. 48,44 S.E. 2d 478; Belhaven v .  Hodges, 226 N.C. 485, 
39 S.E. 2d 366 ; flobbs v. Coach Co., 225 N.C. 323, 34 S.E. 2d 211 ; Mer- 
chnnt v. Lassiter, 224 N.C. 343, 30 S.E. 2d 217; N c K a y  v .  Bullard, 219 
N.C. 589,14 S.E. 2d 657. 

The tenth, eleventh, twelfth, and thirteenth exceptions are addressed 
to the charge. 

The tenth exception is a general exception to a lengthy portion of the 
charge which contains a number of propositions, including the following: 
L C  When a person comes to an intersection where there is a stop sign . . ., 
it is incumbent on him . . . to act as a reasonably prudent man would 
act at  the time and place in question." This exception falls under the 
condemnation of the necessary rule of appellate practice that an exception 
must point out some specific part of the charge as erroneous, and that an 
exception to a portion of a charge embracing a number of propositions 
is insufficient if any of the propositions are correct. S. v. Lambe, 232 
N.C. 570, 61 S.E. 2d 608; 81.nold 2,. Trus t  PO., 218 N.C. 433, 11 S.E. 2d 
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307; Rawls  v. Lupton ,  193 N.C. 428, 137 S.E. 175; Lanier  v. Pul lman 
Co., 150 N.C. 406,105 S.E. 21; S .  v. Bryant ,  178 N.C. 702,100 S.E. 430; 
Banlc v. Pack ,  178 N.C. 388, 100 S.E. 615; Barefoot v. Lee, 168 N.C. 89, 
83 S.E. 247; S i g m o n  v. Shel l ,  165 N.C. 552, 81 S.E. 739; Buie  v. K e n -  
nedy ,  164 N.C. 290, 80 S.E. 445; Lumber  Co. v. M'ofitt ,  157 N.C. 568, 
73 S.E. 212; S. v. B o w m a n ,  152 N.C. 817, 67 S.E. 1058; Gwaltney v. 
Assurance Society ,  132 N.C. 925, 44 S.E. 659; Bost v. Bost ,  87 N.C. 477. 

The eleventh exception questions the validity of a brief portion of the 
charge in which the court undertook to instruct the jury with respect to 
this statutory provision: "Except as otherwise provided in this chapter, 
it shall be unlawful to operate a vehicle in excess of . . . thirty-five miles 
per hour in any residential district." G.S. 20-141. This particular in- 
struction, standing alone, may merit criticism. But when the charge is 
read as a whole, it is obvious that the court explained the relevant speed 
restrictions to the jury in accurate and simple language. 

The twelfth and thirteenth exceptions cover pol-tions of the charge 
constituting mere statements by the trial judge or contentions of the 
parties arising upon evidence. They were noted for the first time in the 
case on appeal, and are without value to plaintiff for the reasons stated 
below. 

"Under the appellate practice which obtains in this jurisdiction, it is 
not incumbent upon a litigant to except at  the trial to errors in the in- 
structions of the judge as to applicable law, or in instructions of the judge 
as to the contentions of the parties with respect to such law. I t  is suffi- 
cient if he sets out his exceptions to errors in such instructions for the 
fiwt time in his case on appeal. . . . The rule is otherwise, however, 
where the judge misstates the evidence, or the contentions of the parties 
arising on the evidence. When that occurs, the 1ii;igant must call the 
attention of the judge to the misstatement at the time i t  is made, and thus 
afford the judge an opportunity to correct it before the case is given to 
the jury. Furthermore, he must note an immediate exception to the 
ruling of the judge in case his request for a correc1;ion of the misstate- 
ment is refused. I f  this course is not pursued, the misstatement of the 
evidence or of the contentions based thereon is not subject to attack or 
review on appeal." S .  v. Lambe,  supra. See, also, in this connection: 
In re W i l l  of McGowan,  235 N.C. 404, 70 S.E. 2d 189 ; Dickson v. Coach 
Co., 233 N.C. 167, 63 S.E. 2d 297; Coach Co. v. Motor Lines, 229 N.C. 
650, 50 S.E. 2d 909; Sfee le  v. Coze ,  225 N.C. 726, 3fi S.E. 2d 288; W a r d  
v. R. R., 224 N.C. 696, 32 S.E. 2d 221 ; Manufacturing Co. v. R. R., 222 
N.C. 330, 23 S.E. 2d 32; Rooks v. Bruce,  213 N.C. 58, 195 S.E. 26; 
Winborne  v. N c M a h n n ,  206 N.C. 30, 173 S.E. 278. 

There is in law 
No error. 
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CLELLAND SUTTON AND WIFE, PAULINE S. SUTTON, PRENTICE SUT- 
TON A N D  WIFE, BRUCE S. SUTTON, NORMAN SUTTON AND WIFE, MARY 
SUTTON, HERMAN SUTTON, JR., AND WIFE, CATHERINE SUTTON, 
GLADYS S. SUTTON AND HUSBAND, SHERWOOD SUTTON, ANNIE S. 
SUTTON AND HUSBAND, PARROTT SUTTON; CLELLAND SUTTON, 
EXECUTOR OF THOMAS N. SUTTON, DECEASED ; A N D  HELEN S. SUTTON 
(WIDOW), A N D  EVELYN SUTTON v. LEROY SUTTON AND HERMAN 
SUTTON AND WIFE, LOLA SUTTON. 

(Filed 19 November, 1952.) 
1. Wills 8 3 3 0  

Where there is a devise to testator's sons with proviso that should any 
son die "without lawful heirs" his share should go to the surviving sons, 
the words "without lawful heirs" will be construed "without lawful issue." 

2. Wills 5 46: Partition 5 & 

Where each tenant in common owns a defeasible fee with limitation over 
to his cotenants in the event of his death without issue, and such tenants 
voluntarily partition the property by the exchange of deeds conveying all 
their right, title, and interest in the lands allotted to the others, their 
deeds defeat the limitation over and each holds the fee simple absolute in 
his share. The distinction is pointed out where the deeds in voluntary 
partition do not purport to convey all the right, title, and interest of the 
grantors, and in partition proceedings where title is not put in issue and 
the parties do not petition the court to allow each to hold in fee simple free 
from any limitations over. 

C PEAL by defendants from JVil2iams, J., August Term, 1952, of 
LENOIR. 

This is a controversy without action upon an agreed statement of facts. 
Such of the facts as are essential to an  understanding of the legal question 
presented for determination are set out in the numered paragraphs below : 

1. Julius E. Sutton, late of Lenoir County, died in January,  1925, 
leaving a last will and testament which was duly probated by the Clerk 
of the Superior Court of Lenoir County 26 January,  1925. I n  I tem 5 
of this will, the devisor devised to his four sons, Thomas, LeRoy, Herman, 
and Jul ian  Sutton, 251.6 acres of land of which he died seized, to be 
equally divided among them, with the proviso that, "Should either of the 
above die without lawful heirs then his or their part  of the real estate 
shall go to the surviving, as named above, share and share alike." 

2. I n  December, 1925, the above devisees agreed upon a division of the 
tract of land devised to them under I tem 5 of the aforesaid will; and on 
30 December, 1925, deeds were executed to each one for his respective 
share by each other brother and his wife (if any) and duly recorded. 

3. The conveying clause in each of said deeds is as follows : 
"That the said parties of the first part, in consideration of one dollar, 

the receipt of which is hereby acknowledged, have bargained, sold, quit- 
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claimed and conveyed, and by these presents do bargain, sell, quitclaim 
and convey unto said party of the second part, his heirs and assigns, all 
the right, title, interest and estate of said parties of the first part in and 
to the following described tract or parcel of land situate in Noseley Hal l  
Township, Lenoir County, State of S o r t h  Carolina, described and 
bounded-as follows : . . ." 

And the hubendlrrn clause in each of said deeds, n i t h  the addition of 
the name of the grantee in each respective deed, is a5 follows : 

"To have and to hold the aforesaid tract or parcel of land and all p r i ~ i -  
leges and appurtenances thereto belonging, or in anywise appertaining, 
to him, the said . . ., party of the second part, his heirs and assigns, in 
fee simple." 

4. That  said Ju l ian  Sutton immediately following said division went 
into possession of the 66.35 acre tract of land allo'ted to him in said 
division and remained in possession thereof so long as he lived ; that h r  
died intestate on 31 December, 1943, leaving him s u r ~ i ~ 4 n g  one daughter, 
Evelyn Sutton, as his sole heir a t  law, an3 his widox, IIelen S. Sutton. 
mother of Evelyn. 

5. That  the said Thomas Sutton immediately following said division 
went into possession of the two parcels of land aggregating 62.45 acres 
allotted to him and remained in possession thereof 30 long as he lived. 
H e  was never married and died 22 October, 1951, leaving a last will and 
testament in which he devised the 62.45 acres of land allotted to him in 
the division of his father's estate, to Clelland Sutton, Prentice Sutton, 
Norman Sutton, Herman Sutton, Jr . ,  Gladys S. Sutton, and Annie S. 
Sutton ( the children of the defendants, Herman and ]Lola Sutton). 

6. That  the said LeRoy Sutton, who was allotted 64.4 acres of land and 
IIerman Sutton, who was also allotted 64.4 acres of land in the division 
thereof, are both still living and are parties defendant herein; that  the 
said LeRoy Sutton is now a widower and has no chi d or children; that  
the said Herman Sutton is married, he and his wife, Lola Sutton, being 
parties defendant herein, and they hare  :.ix children. 

The court below heard this matter a t  the request (sf all parties, upon 
the agreed statement of facts and the briefs submitted by the respective 
counsel, and held that the plaintiff, Evelyn Sutton, js the o ~ n e r  in fee, 
subject to the dower rights therein of her mother, IIelen S. Sutton, of the 
64.35 acre tract of land described in the deed dated 30 December, 1925, 
from Herman Sutton and others to Ju l ian  Sut ton;  and that  the plaintiffs. 
Clelland Sutton, Prentice Sutton, Norman Sutton, Herman Sutton, Jr., 
Gladys S. Sutton, and 141111ie S. Sutton, are the owners in fee as tenants 
in common of the two tracts of land which together contain 62.45 acres, 
described in the dped dated 30 December, 1925, from IIerman Sutton and 
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others to Thomas Sutton, and entered judgment accordingly. From the 
judgment entered, the defendants appeal and assign error. 

Su t ton  & Greeae for plaintiffs, appellees. 
Jones, Reed & Griffin for defendants, appellants. 

DENNY, J. The words "without lawful heirs" as used by Julius E .  
Sutton in Item 5 in his last will and testament will be construed to mean 
"without lawful issue." Massengill v. Abell, 192 N.C. 240, 134 S.E. 641 ; 
Hudson v. Hudson,  208 N.C. 338, 180 S.E. 597; Will iamson v. Cox,  218 
N.C. 177,lO S.E. 2d 662. 

The determinative question on this appeal is whether the deeds executed 
by the devisees named in the last will and testament of Julius E. Sutton 
constituted a mere partition of the devised land, or were they sufficient to 
convey the contingent as well as the vested interest therein of the several 
grantors to the respective grantees. 

Ordinarily, a voluntary partition of land between or among tenants in 
common, even when accompanied by deeds, has in law, only the effect 
of an assignment to each of the several tenants of his share or part of the 
common property. Such partition creates no new estate and conveys no 
title but merely severs the unity of possession and ascertains and fixes the 
physical boundaries of the several parts of the common property to be 
allotted and held in severalty by the respective tenants. Wood v. Wilder,  
222 N.C. 622, 24 S.E. 2d 474; Valentine v. Granite Corp., 193 N.C. 578, 
137 S.E. 668; Power Co. v. Taylor ,  191 N.C. 329, 131 S.E. 646; Beacom 
v. Amos,  161 N.C. 357, 77 S.E. 407; Jones v. Myat t ,  153 N.C. 225, 69 
S.E. 135; Harrington v. Rawls, 136 N.C. 65, 48 S.E. 571; Carson v. 
Carson, 122 N.C. 645, 30 S.E. 4 ;  Harrison v. R a y ,  108 N.C. 215,12 S.E. 
9 9 3 , l l  L.R.A. 722; Wil l iams  v. Lewis, 100 N.C. 142, 5 S.E. 435, 6 Am. 
St. Rep. 574; 40 Am. Jur., Partition Section 126, page 106. 

Likewise, a proceeding to partition land, unless .the title has been put 
in issue, has the effect only of allotting to each tenant his share in sev- 
eralty but does not create any title that the tenants did not formerly hold. 
Weston  v. Lumber Co., 162 N.C. 165, 77 S.E. 430; Stallings v. Walker ,  
176 N.C. 321, 97 S.E. 25; Nobles v. Nobles, 177 N.C. 243, 98 S.E. 715; 
Bailey v. Mitchell,  179 N.C. 99, 101 S.E. 511; Baugham v. Trus t  Co., 
181 N.C. 406, 107 S.E. 431; Valentine v. Granite Corp., supra; Hu f fman  
v. Pearson, 222 N.C. 193, 22 S.E. 2d 440. 

On the other hand, where devisees who are tenants in common join in 
a partition proceeding and petition the court to allot to each of them 
their share of the lands devised, in severalty, in fee simple, free from the 
limitation over to them, respectively, in the event any of them should die 
without issue surviving, such petition will constitute a surrender and 
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release of the right of survivorship. Baughawl c. T r u s t  C'o,, supra.  Cf. 
Wal lace  v. Phi l l ips ,  195 X.C. 665, 143 S.E. 244. 

I t  was also held in  Beacom 2.. Amos, supra ,  tha t  a similar condition 
could be eliminated by deed, in which case the partition was by deed. 
The lands in question were devised subject to contingent interests. The 
devisees agreed upon a division of the lands and by deed conveyed t o  each 
other certain parts of the devised property "so that they might hold the 
same in severalty, absolutely and in fee simple, free from any claims 
therein of the one party against the other, . . ." The Court said : "They 
have conveyed to each other all the interest and es ate in the land they 
acquired under said mill, both vested and contingent. . . . I t  is perfectly 
clear that  the intention, as evidenced by the deeds, was that  each should 
have and enjoy her several portion as the absolule and unconditional 
owner thereof in fee, so that  the right of survivorship created by the 
limitation in the mill should cease an11 determine and an indefeasible 
estate should rest instead thereof." 

We hold that  where deeds are exchanged in  a roluntary partition of 
land, and such deeds do not purport to convey the land described therein, 
but merely to release and quitclaim the interest of the grantors in and to 
the described premises, that  such deeds will not create new estates or  
change the character of the title held by the partitioners prior to the 
execution of the deeds. But, on the other hand, vhere  partition deeds 
purport to bargain, sell, quitclaim, and convey all t h ~  right, title, interest, 
and estate of the grantors in the described premises, i11 fee simple, such 
deeds do more than merely set apar t  each to the other the respective par- 
cels of land. B e a c o m  v. :lmos, supra;  W e i l  v. D a ~ i s ,  168 N.C. 298, 84 
S.E. 395; W i l l i a m s  v. W i l l i a m s ,  175 N.C. 160, 95 S. E. 157. 

I n  the case of Bourne  2'. F a w a r ,  1SO N.C. 135, 104 S.E. 170, it was 
said : "The conveyance of 'All tlie grantor's right, title and interest in 
certain described property is a conreyaricc of all his estate in such prop- 
erty.' 1 3  Cyc. 655. I n  construing the word 'interest' in a statute, i t  was 
held to include a rontingent remainder, Y o u n g  v. 170ung, 89 Va. 675; 
23 L.R.A. 642; and includes also every right, legal and equitable. . . . 
we have been unable to find any case holding that  a conveyance of 'all m 7  
interest' does not include a colltingellt remainder." 

And in the case of Hobgood v. Hobgood, 169 N.C. 485, 86 S.E. 189, 
R'oke, J., in speaking for the Court, said : ". . . our decisions on the sub- 
ject being to tlie effect that  when the holders of a contingent estate are 
specified and known, they may assign and convey i t ,  and, i n  the absence 
of fraud or imposition, when such a deed is made, it x-ill conclude all who 
must claim under the grantors, even though the conveyance is without 
warranty or any valuable consideration moving between the parties." 
Bodenhamer  21. W e l c h ,  89 N.C. 75; Xr;rn~ga?y v. ,%'iller, 137 N.C. 659, 
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50 S.E. 315,107 Lhn. St. Rep. 505; Grace v. Johnson, 192 N.C. 734, 135 
S.E. 849; Croom z.. Cornelius, 219 N.C. 761, 14  S.E. 2d 799; Buffaloe 
v. Blalock, 232 N.C. 105, 59 S.E. 2d 625. 

I n  light of our decisions, we hold that  the entire estate, both vested 
and contingent, was conveyed by the grantors in the respective deeds in- 
volved in this appeal, and that  the judgment entered below must be 
upheld. 

Affirmed. 

STATE r. CORA GASTON AND DOWNEY CUNNINGHAM. 

(Filed 19 November, 1952.) 

1. Criminal Law $8 6% ( S ) ,  56,57c- 
Objection that the evidence is not sufficient to carry the case to the jury 

must be raised by motion to nonsuit, G.S. 15-173, or by prayer for instruc- 
tions to the jury, and may not be raised after verdict by motion for new 
trial or motion in arrest of judgment. 

2. Criminal Law $ 5 6 -  
Motion in arrest of judgment can be based only on matters which appear 

on the face of the record proper or on matters which should appear but do 
not, and therefore defects which appear only by aid of evidence cannot be 
the subject of motion in arrest of judgment, since the evidence is not a 
part of the record proper. 

3. Criminal Law §§ 77c, 78d (1)- 
A search warrant is no part of the record proper in a prosecution based 

on evidence obtained in the course of a search made under it, and therefore 
the absence of a search warrant in the record proper does not show that 
search was made without a warrant, but to the contrary, it will be pre- 
sumed that the search was legally made under a proper warrant, and 
such record does not support defendants' contention, made for the first 
time on appeal. that their conviction was based on evidence rendered 
incompetent by positive legislatire enactment. G.A. 15-27. 

4. Public OWcers $ 9- 
I n  the absence of evidence to the contrary, it will be presumed that the 

acts of public officers are in all respects regular. 

APPEAL by defendants from Sharp, Special Judge, and a jury, a t  April 
Term, 1952, of MECKLENBURG. 

Criminal prosecution for alleged violations of the statutes relating to 
alcoholic beverages in county coming under the provisions of the Alcoholic 
Beverage Control Act of 1937. 

The facts are summarized in  the numbered paragraphs set forth below. 
1. Each defendant was charged by warrant  in an  inferior court of final 

jurisdiction, to wit, the Recorder's Court of Mecklenburg County, with 
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violating this provision of the Alcoholic Beverage Control Act:  '(It shall 
be unlawful for any . . . person . . . to have in his . . . possession any 
alcoholic beverages . . . upon which the taxes imposed by the laws of 
Congress of the United States or by the lams of this State have not been 
paid." G.S. 18-48. Each defendant was convicted and sentenced by the 
Recorder, and appealed to the Superior Court of Mecklenburg County. 

2. The charges against the defendants were consolidated in the Supe- 
rior Court for the purpose of trial. The State offered testimony a t  the 
tr ial  in tha t  court tending to show that  the defendants resided together 
in the City of Charlotte, and that  on 2 2  Illarch. 1952, law eiiforrcmcnt 
oificers searched the common residence of the defendants and "found . . . 
two pints of non-tax-paid whiskey" in it. There w;?s no evidence what- 
ever a t  the tr ial  indicating whether or  not the law enforcement officers 
were armed with a legal search warrant  when they searched the dwelling 
of the defendants. The petit jury found "that the defendants are guilty 
as charged." 

3. The defendants did not move for a compulsory nonsuit under G.S. 
15-173, or  tender to the court any requests for instructions to the jury, 
or  object in any way to any of the proceedings of the Superior Court pre- 
ceding the return of the verdict. 

4. Upon the return of the verdict, the defendant'l moved successively 
for a new trial and in arrest of judgment on the ground that  the verdict 
was based on insufficient evidence. The court overruled these motions, 
and the defendants preserved exceptions to these rulings. The court sen- 
tenced the defendants to imprisonment as misdemermants, and they ap- 
pealed to the Supreme Court, assigning the rulings ,111 tlic motions i ' o ~  :i 
ntw trial and in arrest of judgment as error. 

.4 ttorne?y-General J l r X  ullav (cud d s s i s t a ~ i f  ~ l f t o 7 1 i e ! ~ - O r ~ ~ ~ r t r l  I?/ u f o n  
for t h e  S ta te .  

Char l e s  7'. Bell and P. IT. Be71 for defendants ,  appellants.  

ERVIN, J. Under the rules regulating practice and procedure in crim- 
inal actions, the objection that  the evjdence is not sufficient to carry the 
case to  the jury or to sustain a verdict against the arcused must be raised 
during the trial by a motion for a compulsory nonsuit under the statute 
now embodied in G.S. 15-173, or by a prayer for instruction to the jury. 
S. v. B r a d y ,  177 K.C. 587, 99 S.E. 7 ;  S. v. Holder ,  133 N.C. 709, 45 S.E. 
862; S. v. S f n f o ~ l ,  133 N.C. 642, 45 S.E. 362 ; S. v. f : e c ~ e s t ,  80 N.C. 450. 
I t  cannot be raised for the first time after verdict. 8. v .  Jackson,  190 
N.C. 862, 129 S.E. 582; S. T .  L e a k ,  156 N.C. 643, 72 S.E. 567; S. v .  
B o l d e r ,  supra ; 8. v. S f a t o n ,  s u p r a ;  9. ??. Jarv i s ,  129 N.C. 698, 40 S.E. 
220;  S. I$. Wil l iams ,  129 N.C. 581, 40 RE. S4; S. 2. H u g g i n s ,  126 N.C. 
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1055, 35 S.E. 606; S. v. Wilson, 121 N.C. 650, 28 S.E. 416; S. v. Harris, 
120 N.C. 577, 26 S.E. 774; S. v. Hart, 116 N.C. 976, 20 S.E. 1014; 8. v. 
Riger, 115 N.C. 746, 20 S.E. 456; S. v. Varner, 115 N.C. 744, 20 S.E. 
518; 8. v. Braddy, 104 N.C. 737,lO S.E. 261 ; S. v. Glisson, 93 N.C. 506; 
8. v. Keath, 83 N.C. 626; S. v. Hinson, 82 N.C. 597; S. v. Secrest, supra; 
S. v. Jones, 69 N.C. 16. Hence i t  cannot be raised by a motion for a new 
trial (8. v. Whits ,  162 N.C. 615, 77 S.E. 999)) or  by a motion in arrest 
of judgment. S. v. Brady, supra; 8. v. Francis, 157 N.C. 612, 72 S.E. 
1041; 5. v. Hawkins, 155 N.C. 466, 71 S.E. 326; 8. a. Jarvis, supra; 8. v. 
Wilson, supra; S. v. Purr, 121 N.C. 606, 28 S.E. 552; S. v. Thompson, 
97 N.C. 496, 1 S.E. 921. 

The objection that  the evidence is not sufficient to carry the case to the 
jury or to sustain a verdict against the accused cannot be urged in arrest 
of judgment for an  additional reason. A motion in arrest of judgment 
can be based only on matters which appear on the face of the record 
proper, or on matters which should, but do not, appear on the face of the 
record proper. S. v. Sawyer, 233 N.C. 76, 62 S.E. 2d 515; S .  v. Mitchem, 
188 N.C. 608,125 S.E. 190; S. v. Shemwell, 180 N.C. 718, 104 S.E. 885. 
The record proper in any action includes only those essential proceedings 
which are made of record by the law itself, and as such are self-preserving. 
Thornton v. Brady, 100 N.C. 38, 5 S.E. 910; State ex rel. May Depart- 
ment Sfores v. Haid, 327 Mo. 567 ,  38 S.W. 2d 4 4 ;  23 C.J.S., Crinlinsll 
Law, section 1515. The evidence in a case is no part  of the record proper. 
S. v. Matthcws, 142 N.C. 621,55 S.E. 342. I n  consequence, defects which 
appear only by the aid of evidence cannot be the subject of a motion in 
arrest of judgment. S .  v. Sawyer, supra; S. v. Robertson, 210 N.C. 266, 
186 S.E. 247; 8. v. McKnighf,  196 N.C. 259, 145 S.E. 281; 23 C.J.S., 
Criminal Law, section 1526. 

When these rules of criminal practice and procedure are applied to the 
transcript of the record on this appeal, i t  is obvious that  the question of 
the sufficiency of the evidence to carry the consolidated cases to the jury 
and to support the ~ e r d i c t  against the defendants is not before us. This 
is true because the defendants did not challenge the legal sufficiency of 
the evidence during the trial in the Superior Court by a motion for a 
compulsory nonsuit or by a prayer for instruction to the jury. 

The defendants take the position for the first time in this Court that  
the State's testimony is made incompetent by a positive legislative enact- 
ment, and that  their convictions and sentences must be reversed on this 
ground even though they did not object to the admission of the testimony. 
They advance these successire and interdependent arguments to support 
this position: That  wherc evidence is obtained in the course of a search 
under a search warrant, the search warrant  forms a par t  of the record 
proper in any criminal prosecution based on such evidence; that  the 
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absence of a search warrant in the record proper ce:rtified to this Court 
as "the complete record" in the consolidated cases shows that the search 
of the dwelling of the defendants was made without a search warrant; 
that the search of the dwelling of the defendants wat; made under condi- - 
tions requiring the issuance of a search warrant; and that for these rea- 
sons the State's evidence in the consolidated cases falls under the con- 
demnation of the statutory provision that ('no facts discovered or evidence 
obtained without a legal search warrant in the course of any search, made 
under conditions requiring the issuance of a search warrant, shall be 
competent as evidence in the trial of any action." G.S. 15-27 as amended 
by Ch. 644 of the 1951 Session Laws. 

The position of the defendants is untenable because its underlying 
premise is unsound. A search warrant is no part of the record proper 
in a prosecution based on evidence obtained in the course of a search 
made under it. This being true, the absence of a se.srch warrant in the 
record proper certified to this Court as ('the complete record" in the con- 
solidated cases does not show that the search of the habitation of the 
defendants was made without a search warrant. 

I f  an appellant is to secure a ruling by this Court adjudging facts dis- 
covered or evidence obtained in the course of a search to be incompetent, 
he must incorporate in his case on appeal circumstances disclosing that 
such facts were discovered or such evidence was obtained by a search made 
in violation of the statute. Since the case on appeal in the consolidated 
cases reveals that there was no evidence at  the trial indicating whether 
or not the law enforcement officers were armed with a legal search war- 
rant when they searched the dwelling of the defendants, we necessarily 
indulge the assumption that the search of the habitation of the defend- 
ants was made by the law enforcement officers under a legal search war- 
rant. S.  I ) .  Rhodes, 233 N.C. 453, 64 S.E. 2d 287; 8. v. Gross, 230 N.C. 
734, 55 S.E. 2d 517; S. v. Shermer, 216 N.C. 719, 6 S.E. 2d 529; Alez- 
under v. State, 131 Tex. Cr. R. 366, 99 S.W. 2d 305. I n  so doing, we 
merely apply the presumption that in the absence of evidence to thicon- 
trary, courts are bound to presume that the acts of public officers are in 
all respects regular. S. v. Wood, 175 N.C. 809, 95 S.E. 1050; 8. v. 
Bridgsrs, 87 N.C. 562; Stansbury: North Carolina Evidence, section 
235; 22 C.J.S., Criminal Law, section 589. 

No error. 
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DOROTHY MAE HUDSOS v. DRIVE IT TOUlISEI,F, I S C . ,  aso J. U. 
PREEMAX, 

A N D  

11. S. HUDSON v. DRIVE I T  YOURSELF, INC., AND J. B. FREEMAN. 

(Filed 19 November, 1952.) 
1. Auton~obiles fj 27- 

I t  is the duty of a bailor for hire of a n  automobile to see that  the auto- 
mobile is in good condition, and while lie is not an insurer, he is liable for 
injury to the bailee or to third persons proximately resulting from a defec- 
tive condition of the car of which he had knowledge or which by reason- 
able care and inspection he could have discovered. 

2. Same-Evidence held insuficient t o  show tha t  bailor knew or  should 
h a r e  known of defective condition of automobile. 

Plaintiffs' evidence was to the effect that an employer of the bailor drove 
its car trom its garage and stopped and delivered it  to the bailee in the 
customary manner, with nothing to suggest in the manner of operation 
that the bralies were defective, and that  the bailee drove the car a distance 
of five and one-half miles during a period of forty-five minutes without 
detecting angtl~ing wrong n i th  the brakc\ until jus t  iwfore the colliiion 
with plaintiffs' car. Held:  The evidence is insufficient to show that the 
bailor knew or should have known by reasonable inspection of the defec- 
tive condition of the brakes, and therefore bailor's motion to nonsuit should 
have been allowed. 

~ P F A L  by defendant D r i r e  I t  yourself, Inc., f r o m  C'lemenf ,  J., J u n e  
Term, 1952, of CABARRUS. Reversed. 

Separa te  suits were instituted by Dorothy Mae  Hudson and H. N. 
Hudcon against the defer~dants  to  recover damages to  person and  prop- 
e r ty  r e ~ u l t i n g  f rom the operation of a n  automobile by  defendant Freeman,  
f o r  which i t  was alleged his codefendant was also liable. 

On the occasion alleged both plaintiffs were i n  a n  automobile stopped 
a t  a street intersection i n  Charlot te  n h e n  their  automobile was struck 
f rom the rea r  by  a n  automobile belonging to Drive I t  Yourself, Inc., and 
driven by defendant  Freeman as  bailee. I t  was alleged t h a t  Freeman was 
negligent i n  the operation of the automobile, and t h a t  Dr ive  I t  Yourself, 
Inc., was negligent i n  rent ing to  Freeman f o r  operation on the  highway 
a n  automobile with defective brakes. I t  was alleged t h a t  as  result of the  
collision plaintiff Dorothy Mae  Hudson suffered i n j u r y  which caused a 
miwarr iage,  and t h a t  plaintiff H. N. Hudson sustained i n j u r y  t o  h i s  
automobile. 

Before t r ia l  plaintiffs submitted to  voluntary nonsuit a s  to defendant 
Freeman,  and Freeman r a s  offered as  a witness against Dr ive  I t  Your-  
self, Inc..  hereinafter  referred to  as  the  defendant. 

J .  B. Freeman testified tha t  he was a n  experienced t ruck dr iver ;  t h a t  
5 Y o r e n ~ b e r ,  1950, he  hired a Chevrolet automobile f rom the defendant 
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to drive to Fort Mill, South Carolina; that when he had traveled some 
5fh  miles and was approaching a South Boulevard intersection he ob- 
served the automobile of plaintiffs in front of him stopped for a traffic 
light; that he applied his brakes, and, finding they would not hold, 
swerved to the left, but struck the bumper guard and dented the left rear 
fender of plaintiffs' automobile. The automobile Freeman was driving 
was equipped with hydraulic brake system. "The brakes wasn't right, 
did not have a full pedal. I f  you were driving at  any speed at  all, say 
20 miles an hour, you had to pump them, say twice, to get them to hold. 
. . . I n  the condition the brakes were I will say that driving 20 or 25 
miles an hour I could bring the car to a stop in 20 or 25 feet. I didn't 
test the hand brakes. . . . I f  the fluid is low you do not have a full pedal. 
You can pump them one time and hold the pedal up. The brakes were 
not good without pumping." 

Freeman further testified, however, that before he hit the plaintiffs' car 
he drove through the streets of Charlotte at  the rate of 20 or 25 miles per 
hour, stopping several times; that in making these stops he had not 
detected anything wrong with the brakes because he had not been driving 
fast enough to press hard on the pedal. He  said: "I just detected some- 
thing wrong when I got to the South Boulevard red light." After the 
collision he drove the automobile back to the defendant and paid the 
defendant for the damage caused to the automobile. H e  testified he had 
been renting cars from the defendant for five years; xhat on this occasion 
a t  his request the automobile was brought out from the storage lot, 
stopped in front of defendant's place and turned over to him. H e  did not 
ask anything about the brakes. This was about 2 :30 to 3 :00 p.m. The 
accident according to the policeman occurred at  3 :4:' p.m. 

On issues submitted the jury rendered verdict in favor of plaintiffs, 
awarding damages in each case. From judgment on the verdict defend- 
ant appealed. 

C. AI. Llez i~el lyn and J o h n  Hugh W i l l i a m s  for p l ~ z i n t i f s ,  appellees.  
Hartsel l  c f  H a r f s e l l  a n d  B r o c k  B a r k l e y  for de fendan t ,  appel lant .  

DEVIX, C. J. The defendant Drive I t  Yourself, Inc., assigns error in 
the denial by the trial court of its motion for judgment of nonsuit. The 
plaintiffs' actions are based upon allegations of breach of duty on the 
part of the appealing defendant in that it let to hire for use on the high- 
way an automobile with defective brakes when the defendant knew or in 
the exercise of due care should have known that the brakes were in an 
unsafe condition. 

A bailor for hire, while not an insurer, may be liable for personal inju- 
ries to the bailee or third persons proximately resulting from the defective 
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condition of a rented automobile while being used by the bailee for the 
purpose known to be intended, if the bailor was aware of the defective 
condition or by reasonable care and inspection could have discovered it. 
131 A.L.R. 845 (note) ; T r u s t y  v. Patterson, 299 Pa .  469; Perraro v. 
Taylor ,  197 Minn. 5 ;  Milestone Sys tem,  Inc., u. Gasior, 160 Md. 131. 

I t  is the duty of a bailor for hire of a n  automobile to use reasonable 
care to see that  the automobile is in good condition when i t  is let out for 
use on the highway, and he is liable for injury to the bailee or a third 
person proximately resulting from a breach of this duty. 

I t  is a breach of the bailor's duty to let out an  automobile for hire for 
use on the highway with materially defective brakes when he is aware or 
by the exercise of due care by reasonable inspection should have known 
of such defective condition. 

Here, according to the facts made to appear from plaintiffs' evidence, 
the duty devolved upon the defendant to exercise due care, by reasonable 
inspection of the rented automobile before delivery for use on the public 
highways, to avoid injury to the user or the public from defective brakes 
or appliances of which defendant was aware or by reasonable diligence 
could have discovered a t  the time of letting for hire. Jones v. Chevrolet 
Co., 217 N.C. 693, 9 S.E. 2d 395; Harward v. General Motors, 235 N.C. 
88,  68 S.E. 2d 555. However, he would not be responsible for a defect 
subsequently discovered which was not discernible by reasonable inspec- 
tion a t  the time. 6 i1.J. 413. 

Defendant's motion for judgment of nonsuit presents the question 
whether plaintiffs' evidence is sufficient to make out a case of negligent 
breach of the duty imposed by the relationship in which the parties Fere  
placed a t  the time the automobile mas delivered to Freeman for operation 
on the highway. Plaintiffs' witness, however, testified the automobile, a 
recent model, was driven out from its place of storage, stopped and delir- 
ered to him in the customary manner, with nothing to suggest in the 
manner of operation that the brakes were defective. The witness Free- 
man then drove the automobile 5'5 miles through the streets and environs 
of Charlotte, and, according to his testimony, had not detected anything 
wrong with the brakes until just before the collision with plaintiffs' car. 

sten1 The witness' theory was that  the fluid for the hydraulic braking ,y 
was "lorn" so that  the driver had to  "pump" to make the brake operate 
properly. Bu t  i t  is not perceived how the defendant should be charged 
with knowledge of this fact vhen  the witness had driven the automobile 
5?4 miles, during a period of 45 minutes, before he detected the faulty 
functioning of the brakes. 

We reach the conclusion that  the evidence offered was insufficient to 
show a negligent breach of duty on the par t  of the defendant, and that  
the motion for judgment of nonsuit should have been allowed. 

Rerersed. 
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MEDICAL COLLEGE OF VIRGINIA, MEDICAL DIVISION, A CORPORATION, 
v. W. M. MAYNARD. 

(Filed 19 November, 1952.) 

1, Appeal and Error 9 6c (a)- 
An exception and assignment of error to the judgment presents the sole 

question whether the facts found by the judge support the judgment. 

2. Insane Persons § 4 M - 
An adjudication of insanity is conclusive as to the parties to the pro- 

ceeding and their privies, but as to others it is evidence of incompetency 
and raises a mere presumption to that effect which is not conclusive but 
may be rebutted. 

3. Same: Insane Persons 5 OoFindings held sufficient to rebut presump- 
tion of incompetency arising from adjudication of insanity. 

Upon motion of the guardian to set aside a default judgment on notes 
executed by the ward on the ground that her ward h,ad been declared in- 
competent some twenty-two years prior to the execution of the notes and 
that the adjudication of incompetency was still subsissting a t  the time the 
default judgment was rendered, held tindings by thf. court to the effect 
that the guardianship had been inactive for twenty-nine years and that 
the judgment debtor had managed his own affairs with the acquiescence 
of the guardian for a period of a t  least twenty-four and one-half years, 
sustains the conclusion that the judgment debtor was mentally competent 
a t  the time of signing the notes, and the denial of the motion to set aside 
is a5rmed. 

APPEAL by Mamie Maynard, guardian of W. M. Mr~ynard, from C'UI-r, 
J., at June Civil Term, 1952, of WAKE. 

Civil action heard on motion in the cause to set aside a judgment by 
default, upon the ground that on 17 October, 1923, the Clerk of Superior 
Court of Harnett County, N. C., entered tin order declaring W. M. May- 
nard incompetent to manage his own affairs for want of understanding, 
pursuant to which letters of guardianship were issued to Mamie Maynard, 
and had not been revoked by court order. 

The parties stipulate that this action was regular1;y instituted in the 
Superior Court of Wake County, N. C., on 3 June, 1948, by the issuance 
of a summons and duly verified complaint which states a cause of action 
upon two promissory notes totaling $2,098.20 ; that summons therein was 
served on defendant W. M. Maynard on 4 June, 1948; and that said 
defendant filed no answer or other pleading within the time prescribed by 
law, and judgment by default final was entered in favor of plaintiff and 
against defendant, W. M. Maynard, on 22 July, 1948, by Clerk of Supe- 
rior Court of Wake County for the sum of $2,098.20, with interest from 
3 June, 1945, and costs. 
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And the record on this appeal discloses that on 11 February, 1952, the 
Clerk of Superior Court of Wake County, N. C., entered an order adjudg- 
ing that plaintiff is entitled to hare a certain sum of money, therein 
specified, applied to the payment of the judgment in this action; that on 
same day "Mamie Maynard, Guardian of W. M. Maynard, Ward," filed 
a motion in the cause in this action to have the judgment herein set aside 
and declared void for that in a lunacy inquisition in the year 1923, in 
Superior Court of Harnett County, before the Clerk, upon her petition, 
W. M. Maynard was declared mentally incompetent, for want of under- 
standing, to manage his affairs; that thereupon she was appointed his 
guardian; that W. M. Maynard has not been restored by court order, to 
status of mental competency to manage his affairs; and that she as such 
guardian was not made a party to this action, nor was she served with 
summons herein. 

When the cause came on for hearing at  June Term, 1952, of Superior 
Court of Wake County, upon the said motion in the cause, and being 
heard upon affidavits, official records, and testimony presented, the pre- 
siding judge made therefrom findings of fact, summarily stated in perti- 
nent part, as follows : 

1. That on 17 October, 1923, in a lunacy inquisition in Superior Court 
of Harnett County W. M. Maynard, then a resident of said county, mas 
declared incompetent for want of understanding to manage his own 
affairs, and that the records of Harnett County fail to indicate that 
notice of said lunacy inquisition was served on him prior to the hearing, 
but do show that he was in fact present at  the hearing. 

2. That Mamie Maynard was then appointed guardian of W. M. Mag- 
nard, incompetent, and posted the required bond, and letters of guardian- 
ship were issued to her as such guardian on 22 November, 1923; but that 
she has not filed any inventory, annual account or final account with the 
Clerk of Superior Court of Harnett County in her capacity as guardian. 

3. That W. M. Maynard has not been restored by court order to com- 
petency to manage his own affairs. 

4. That W. M. Maynard and Mamie Maynard moved to Wake County 
in November or December, 1927, and have resided there continuously for 
241L: years, during which time Mamie Maynard has dealt with him, and 
he has farmed and engaged in various business enterprises and business 
transactions with others, all without regard to said guardianship. 

5. That though Mamie Maynard, guardian of W. M. Naynard, was 
not served with summons and copy of complaint, nor made a party to the 
present action, W. M. Maynard was in fact mentally competent to conduct 
his own affairs ( a )  on 3 June, 1945, when he signed the notes upon which 
the plaintiff instituted this action, (b)  on 4 June, 1948, the date on 
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which service was made upon him in this action, and ((1) on 22 July, 1948, 
when the default judgment was entered in this action. 

TJpon these findings of fact the court, being of opinion that the motion 
of Mamie Maynard, Guardian of W. M. Maynard, to set aside the judg- 
ment entered in this action on 22 July, 1948, is not well taken, and should 
be denied, entered judgment denying the motion. 

And further the court affirmed the order of the Clerk of Superior Court 
of Wake County, entered 11 February, 1952, as abovc set forth. 

To the order and judgment the movant, Mamie Maynard, Guardian of 
W. N. Maynard, excepted, and appeals to the Supreme Court and assigns 
error. 

E l .  T.  Dupree ,  Jr., and  W i l l i a m  Jos l in  for p la in t i f f ,  appellee. 
S a m  J .  J lorr i s  and Harris, Poe  & Chcshi~*e for de fendan t ,  appel laxt .  

WISBORSE, J. Exception to the judgment, and to the entry of it, 
assigned as error on this appeal, presents for decision the question: Do 
the facts found by the judge below support the judgment? C u l b r e f h  u. 
B r i t t ,  231 3.C.  76, 56 S.E. 2d 15, and cases there cited. See also D u k e  o. 
Campbe l l ,  233 N.C. 262, 63 S.E. 2d 555, and In re  R a l l ,  235 N.C. 697, 
71 S.E. 2d 140, and cases cited. 

This question raises a further and basic question as) to whether or not 
a person who has been declared "incompetent for want of understanding 
to manage his own affairs," and for whom a guardian has been appointed 
pursuant to the provisions of G.S. 35-2, formerly C.S. 2285, is conclu- 
sively presumed to lack mental capacity to manage his own affairs. 

I11 this connection, and pertinent thereto, this Court in S u t t o n  2,. 

S u f t o n ,  222 N.C. 274, 22 S.E. 2d 553, had this to say: "Where a person 
has been adjudged incompetent from want of unders1;anding to manage 
his affairs, by reason of physical and mental weakness on account of old 
age, disease, or like infirmities, and the court has appointed a guardian 
. . . the ward is conclusively presumed to lack mental capacity to manage 
his affairs in so far  as parties and privies to the guardianship proceedings 
are concerned; and, while not conclusive as to others. it is presumptive 
proof of the mental incapacity of the ward, and this presumption con- 
t i n u e ~  unless rebutted in a proper proceeding," citing Johnson  v. Ins .  Co., 
217 S.C.  139, 7 S.E. 2d 475, and other ravs.  And the Court there held 
that, in any event, in the absence of proof to the contrary a person for 
whom a guardian has been appointed pnrwant to the provisions of Con- 
solidated Statutes of North Carolina, Vol. 3, Sec. 2285, as amended . . . 
by Public Laws 1929, Chap. 203, is presumed to lack mental capacity to 
make or revoke a will. 
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Johnson v. Ins. Co., supra, is a case in which the defendant was con- 
tending that  the order in the lunacy proceeding in which plaintiff was 
pronounced sane and restored to the management of his affairs, is res 
judicntu of his sanity and bars plaintiff from asserting a condition of 
insanity contrary to that  finding. Speaking thereto, i n  opinion by 
Seawell,  J., i t  is sa id :  "The mental capacity of the plaintiff was a fact, 
capable of proof as any other fact, regardless of the finding of the jury 
in the lunacy proceeding or the order of court following upon it. Cer- 
tainly if a person is adjudged sane in  a lunacy proceeding, he is no more 
conclusively so than he might be under natural  conditions before the law 
became concerned with the inquiry, and an  adjudication of such a court, 
when presented in a matter not connected with the immediate purpose 
and scope of the proceeding, when admissible a t  all, is no more than 
evidence," citing Spr ink le  21. Wel lborn ,  140 N.C. 163, 52 S.E. 666. 

And continuing in  the Johnson  cahe the Court declared : "Between 
those who are not parties or  privies to the proceeding, an  order in a lunacy 
proceeding under the statute adjudging a person of unsound mind, or an 
order in a subsequent proceeding adjudging a person to be of sound mind 
and restoring him to the management of his own affairs, is not res judi- 
catn, and is not necessarily conclusive of the mental condition of the 
person discharged. I t  may serve as evidence of the condition i t  purports 
to find, but such presumptions as arise from i t  are rebuttable," citing 
cases. 

I n  the light of these principles the proceeding by which TIT. M. Maynard 
was declared in  1923 to be incompetent for want of understanding to 
manage his own affairs, and pursuant to which a guardian mas appointed 
for him, in so far  as the plaintiff in the present action is concerned-it 
not having been a party or privy to the proceeding, is no more than evi- 
dence of his incompetency to manage his own affairs a t  the time of the 
execution of the notes on which this action is based, a t  the time the action 
was instituted, and a t  the time the judgment by default final was taken 
against him. 

And the guardian of 1923, having by her motion in the cause in this 
action raised the question of the competency of the defendant, W. M. 
Maynard, on dates material to the maintenance of plaintiff's cause of 
action against him, and the court har ing  found as a fact that  on those 
dates W. M. Maynard was mentally competent to conduct his own affairs, 
error in denying the motion is not made to appear. The finding of fact 
is not challenged for lack of evidence to support it. Indeed, i t  would 
seem that  after twenty-nine years inactivity, the guardianship should be 
permitted to continue in peaceful slumber, and that  i t  should not now 
be permitted to be awakened to thwart the rollection of a judgment on a 
debt which is not otherwise challenged on this record. 
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Let it be noted here that  appellee moves in this Court to have W. M. 
Maynard made a party appellant on this appeal upon lhe ground that, by 
order dated 18 August, 1952, and entered in the inquisition of lunacy 
proceeding of 1923 in Harnet t  County, he, the said W, M. Maynard, was 
adjudged to be of sound mind and memory. And W. M .  Maynard, having 
orally through counsel manifested to this Court his desire and consent 
that  he be made a party appellant on this appeal, the motion is allowed, 
and he is permitted to become such party appellant. 

The judgment from which appeal is taken is 
Affirmed. 

ELLA MAE LEWIS v. DR. W. T. SHATER. 

(Filed 19 November, 1952.) 

1. I'hysicians and Surgeons § 11 $6 - 
Evidence tending to show that a surgeon was authorized only to remove 

an ovarian cyst and that he removed the ovary and ligated the Fallopian 
tubes, rendering the patient sterile, is sufficient to make out a case of tech- 
nical assault or trespass upon the person of the patient. 

2. Trial § 21- 
An order overruling demurrer does not preclude motion for judgment as 

in case of nonsuit upon the trial, since the demurrer tests the sufficiei~cy 
of the pleadings, G.S. 1-127, while the motion to nonsuit tests the sufficiency 
of the evidence, G.S. 1-183, and the two are dissimilar in purpose and effect. 

3. Limitation of Actions § 15- 

Statutes of limitation cannot be taken advantage of by demurrer but 
only by answer. G.S. 1-15. 

4. Same- 
Plaintiff's right to prosecute his cause is not barred unless and until the 

appropriate statute of limitations is expressly pleaded, even though upon 
the pleading of the statute the burden is on plaintiff to !:how that his action 
was instituted within the time allowed by the statute. 

5. Limitation of Actions § Ba- 
Statutes of limitation begin to run against a tort from the time the tort 

is committed with the sole exception of torts gronnckd on fraud or mis- 
take. G.S. 1-15, G.S. 1-52 ( 9 ) .  

6. Limitation of Actions § Bb- 
Mere lack of knowledge of the facts constitutirlg a cnnse of action in tort, 

in the absence of fraudulent concealment of the facts by the tort-feasor, 
does not postpone the running of the statute. 
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7. Same : Physicians and Surgeons § 11 M -Plaintiff's evidence held to 
negate contention that  facts constituting cause were fraudulently con- 
cealed. 

In this action against a surgeon for a technical assault in performing 
an operation beyond the scope of the one authorized some seven years prior 
to the institution of the action, plaintiff' alleged that she did not discover 
the facts until shortly before instituting suit, and also that defendant 
fraudulently concealed and withheld from plaintiff knowledge of the extent 
of the operation performed by him. Plaintiff's own evidence disclosed 
that she did not see or consult with the surgeon in respect to her condition 
or the operation after it had been performed. Held: There being no evi- 
dence of fraudulent concealment, plaintiif's cause is barred by the three- 
year, G.S.  1-52 ( 5 ) ,  if not the one-year, G.S. 1-64 ( 3 ) ,  statute of limitations. 

APPEAL by plaintiff from C l e m e n t ,  J., April Term, 1952, MOA-TGOMERY. 
Affirmed. 

Civil action to recover damages resulting from an  alleged unauthorized 
operation. 

On 31 August 1944 defendant performed an operation on plaintiff, 
removing an  ovary and tying her Fallopian tubes. The evidence tends 
to show that  she went to the hospital for  the removal of a cyst on one of 
her ovaries; that  she was not informed that  her ovary was to be removed 
or her Fallopian tubes tied; and she never consented to such an operation. 
After leaving the hospital, plaintiff consulted several other physicians 
about pains in  her side and inquired as to why she could not have any 
more children. Finally, i n  1951 she consulted Dr .  Welton. She then 
went to the Montgomery Hospital where another operation was per- 
formed by him. H e  discovered that  one of her ovaries had been removed 
and her tubes were blocked. Thereafter, on or about 29 October 1951, 
defendant told Dr.  Welton he had tied plaintiff's Fallopian tubes when 
he operated on her in 1944. After plaintiff left the hospital in Albemarle 
she never consulted defendant or  inquired of him as to the nature of his 
operation or why she could not have children although he lived within 
twenty-four miles of her residence. 

Summons in  this action was issued 29 August 1951 and defendant, in 
his answer, after denying the material allegations in the complaint, spe- 
cifically pleads the one-year and the three-year statutes of limitations. 

At  the conclusion of plaintiff's evidence the court, on motion of defend- 
ant, dismissed the action as i n  case of nonsuit, and plaintiff appealed. 

David  IT. Arms t rong  for plaintiff appel lant .  
J .  Laurence Jones  and  J o h n  H. S m a l l  for defendant  appellee. 

BARNRILL, J. The evidence considered in the light most favorable to 
plaintiff is  sufficient to make out a pr ima  facie  case of technical assault 
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or trespass upon the person of plaintiff. Therefow, the one question 
posed for decision is this:  I s  plaintiff's cause of action barred by the one- 
year, G.S. 1-54 ( 3 ) ,  or the three-year, Q.S. 1-52 ( 5 )  statute of limita- 
tions? We are constrained to answer in the affirmative. 

The  defendant demurred for that  i t  appears upon the face of the com- 
plaint that  plaintiff's alleged cause of action is barred by the one-year 
and the three-year statutes of limitations. The demurrer was overruled. 
Even so, the order overruling the demurrer was not binding on the trial 
court on the motion for judgment as in case of nonsuit. 

A demurrer to a complaint, G.S. 1-127, and a demurrer to the evidence, 
G.S. 1-183, are different i n  purpose and result. One challenges the suffi- 
ciency of the pleadings, the other the sufficiency of the evidence. Smith 
v. Sink,  211 N.C. 725, 192 S.E. 108 ; Law v. Clevelmd, 213 N.C. 289, 
195 S.E. 809; ilfontgomery v. Blades, 222 N.C. 463, 23 S.E. 2d 844; 
Coleman v. Whisnant, 226 N.C. 258, 37 S.E. 2d 693. 

Furthermore, the demurrer on the grounds assigned was an  improper 
and unwarranted pleading. The statutes of limitations can never be taken 
advantage of by demurrer. ( i ~ r t h r i e  u. Bncon ,  107 X.C. 337; Bncorc 7.. 

Berry, 85 N.C. 124; King v. Powell, 127 N.C. 1 0 ;  O1afhnn? v. Rieger, 145 
IY.(?. 254; Logan v. Gri,fith, 205 N.C. 580, 172 S.E. 3/45. "The objection 
that  the action was not commenced within the time limited can onl r  be 
taken by answer." G.S. 1-15. 

Although the plea of a statute of limitations in  bar of plaintiff's right 
to recover places the burden on plaintiff to show that  the action was insti- 
tuted within the time allowed by the pleaded statute, Allsbrook a. Tl'nl- 
ston, 212 N.C. 225, 193 S.E. 151; MUSP v. Xuse,  anrle, 182, there is no 
time limitation on the right of such plaintiff to prosevute his cause until 
and unlesp the statute is expressly pleaded in the answer. 

Plaintiff stressfully contends, however, tha t  i n  any event she did not 
ascertain that  the alleged tort upon which she relies had been committed 
until she consulted Dr. Welton in 1951, and that  the si atute began to  run 
as of tha t  date. Bu t  the statute itself fixes the date upon which the -tat- 
utes began to run. "Civil actions can only be coniinenced withis  the 
periods prescribed in this chapter, after the cause of ,jetion has accrued, 
except where in special cases a different limitation is prescribed by .tat- 
ute." G.S. 1-15. And the only "special (.asen in respect to torts "n here 
a different limitation is  prescribed by statute'' is contained in  the three- 
year statute, G.S. 1-52. This "different limitation" relates only to actions 
grounded on allegations of fraud or mistake. G.S. 1-52 (9).  Conbe- 
quently it has no application here. 

Furthermore, we have heretofore expressly held that h c k  of knoaledge 
on the par t  of plaintiff does not suspend the statute. G o d o n  c. Fwdle ,  
206 N.C. 734, 175 S.E. 126. 
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The plaintiff in her amended complaint alleges that defendant "wrong- 
fully, knowingly, fraudulently and unlawfully concealed and withheld 
from the plaintiff the fact that he had ligated . . . both Fallopian tubes 
and thereby completely and permanently rendered the plaintiff sterile 
. . . which this plaintiff did not and could not . . . have discovered 
except as herein alleged." She now contends that the alleged fraudulent 
concealment suspended the statute which, under the circumstances, began 
to run on the day in  1951 she actually ascertained the facts. 

On the questions whether (1) the lack of knowledge of a cause of 
action postpones the commencement of the period of limitation until the 
facts are discovered, 34 A.J. 186, or (2) the fraudulent concealment of 
the facts constitutes an implied exception to the statutes of limitations, 
postponing the commencement of the running of the statute until discov- 
ery or opportunity to discover the facts, the courts are divided in opinion. 
See cases cited in  34 A.J. 186, n. 17, and p. 188, n. 13. 

As stated, our statute fixes the commencement date of our statutes of 
limitations, and this Court has already adopted the majority view that 
the mere lack of knowledge of the facts constituting a cause of action 
does not postpone the running of the statute. Gordon u. Fredle, supra. 

Whether the fraudulent concealment of the facts by the tort-feasor 
constitutes an implied exception to the statute, notwithstanding its express 
language, we need not now decide for the reason plaintiff offered no evi- 
dence to support her allegation of fraudulent concealment. Indeed, she 
testified the only time she saw the defendant was in the operating room, 
that he did not visit her in the hospital either before or after the opera- 
tion, and she did not thereafter consult him about her condition or the 
operation he performed. 

Since the alleged tort was committed in 1944 and summons in this 
action was issued 25 August 1951, the plaintiff's cause of action is barred 
by the three-year, G.S. 1-52 (5))  if not the one-year, G.S. 1-54 (3), 
statute of limitations. Therefore the judgment dismissing the action as 
in case of nonsuit is 

Affirmed. 

CAROLINA BUILDERS CORPORATION, A NORTH CAROLINA CORPORATION, V. 

NEW AMSTERDAM CASUALTY COMPANY, A MARYLAND CORPORATION. 

(Filed 19 November, 1952.) 

1. Principal and Surety 8- 
The fact that a contractor's performance bond, executed in favor of 

the owner by the contractor as principal and a corporation as surety, stipu- 
lates that all persons furnishing labor or material for the job should have 
a direct right of action on the bond, does not change the status of the 
surety or make it a principal debtor. 
l?'-B6 
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a. sm- 
A contractor's performance bond must be construe~i with the building 

contract to which it refers and relates since the obligations of the surety 
are to be measured by the t e r m  of t h ~  principal's (dgreement with the 
owner, and therefore complaint in an action by a materlal furnisher against 
the surety which fails to attach the contract between the builder and the 
contractor or allege the material terms thereof so that, the liability of the 
contractor to the owner may be ascertained, is demurrable notwithstanding 
that the bond gives material furnishers right of direct action on the bond. 

3. Pleadings 9 23- 
Upon sustaining demurrer to the complaint for its. failure to state a 

cause of action, plaintiff may move to amend within the time allowed by 
G.S. 1-131. Upon its failure to do so, the cause will be dismissed. 

APPEAL by defendant from Carr, <7., June  Term, 1953, WAKF. Ile- 
versed. 

Civil action on contractor's performance bond to recover for materials 
furnished, heard on demurrer. 

Plaintiff alleges in its complaint t ha t :  ( 1) on 1 6  August 1950 defcnd- 
ant  executed and issued its owner's protective bond in the sum of $70,000, 
"reciting that  K. R. Benfield, Contractor, had executcd a contract with 
W. A. Harris ,  Owner, for  the construction of 14 houses on Hickory Road 
and Pecan Road for $5,000 each, said bond being conditioned upon the 
faithful performance of the contract by said Benfield and the payment of 
all persons who have furnished labor or n~:~terial," and providing further 
that  laborers and materialmen shall have a direct right of action on the 
bond; (2 )  Benfield began the erection of said buildings and in connection 
therewith purchased from plaintiff materials of the value of $22,822 ; ( 3 )  
Benfield became financially involved and mas unable to complete the con- 
tract, and defendant was notified of said default; (4)  defendant failed 
to complete the contract as i t  was obligated to do, whereupon plaintiff 
and other creditors, after notice to defendant, complete4 the construction 
of said dwellings, and tha t  the buildings, after completion, were sold for 
the highest available prices but it was nece.;sary to app y all the proceeds 
of said sales to a prior mortgage so that  nothing was left to be applied 
to the payment of the claims of plaintiff and other creditors; and (5 )  the 
full  amount of $22,822 is still due plaintiff for  materials furnished for 
the payment of which demand has been made of defendant, but defendant 
has failed and refused t o  pay the same as i t  is by its p o h y  obligated to do. 

A copy of the compliance bond is attached to the complaint and is by 
reference made a par t  thereof. However, the alleged contract between 
Beniield and Harr is  is by reference made a par t  of the bond. A copy of 
this contract, a material par t  of the bond, is not attached. 



N. C.] FALL TERM, 1952. 515 

The bond was executed by Benfield as principal and defendant as surety 
for the protection of Harris, owner, as the indemnitee, and is conditioned 
substantially as alleged in the complaint. I t  is stipulated therein that:  
"All persons who have furnished labor or material for use in or about 
the improvement shall have a direct right of action under the bond, sub- 
ject to the Owner's priority." 

The defendant demurred in writing for that the complaint of the plain- 
tiff does not state facts sufficient to constitute a cause of action against 
the defendant, specifying five separate alleged deficiencies therein. The 
demurrer was overruled and defendant appealed. 

Harris, Poe & Cheshire for plaintiff appellee. 
Bickett & Banks for defendant appellant. 

BARNHILL, J. While the bond in question grants laborers and mate- 
rialmen the right to maintain an action against defendant, this does not 
change the status of defendant as a surety and make it a principal debtor. 
To entitle a materialman to recover from the surety on a performance 
bond, he must allege and prove a debt due by the contractor for material 
furnished him for use in the performance of his contract with the owner. 

The liability of the surety does not rest solely upon the terms of its 
bond. I t  grows out of and is dependent upon the terms of the contract 
executed by its principal. I f  there has been no default by the principal, 
there can be no enforceable debt against the surety. 

The obligation of the bond is to be read in the light of the contract i t  is 
given to secure. The extent of the engagement entered into by the surety 
is to be measured by the terms of the principal's agreement. Of neces- 
sity, therefore, to determine the surety's liability to third persons on its 
bond given for their benefit and to secure the faithful performance of a 
building contract as it relates to them, the contract and the bond must be 
construed together. Pearson v. Simon,  207 N.C. 351,177 S.E. 124; Brick 
Co. v. Gentry, 191 N.C. 636, 132 S.E. 800; ilIfg. Co. v. Blaylock, 192 
N.C. 407, 135 S.E. 136; Bixon  2,. Borne ,  180 N.C. 585, 105 S.E. 270; 
XcCausland v. Construction Co., 172 N.C. 708, 90 S.E. 1010. 

The plaintiff does not plead the contract between Benfield and Harris 
nor does it set forth in its complaint the material terms thereof. I t  is 
true the complaint contains the allegation that the defendant executed 
its bond "reciting" certain facts in respect to a supposed contract between 
Benfield and Harris. But this will not suffice. The complaint must make 
it appear that Benfield, by virtue of his contract with Harris, is now 
indebted to it and the terms of the contract must be pleaded, certainly to 
the extent necessary to enable the court to determine that, upon the facts 
alleged, such indebtedness does exist so as to render defendant liable for 
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the payment thereof. These allegations are essential to the cause of 
action plaintiff seeks to enforce. 

Only a part of the bond itself on which plaintiff relies is by reference 
made a part of the complaint. The builder's contract is a material part 
thereof. This contract is not attached either as such or as a part of the 
performance bond. 

Moreover, so far  as the complaint discloses, the owner still has on hand 
a sufficient part of the contract price to satisfy the claim of plaintiff. 
There is no allegation that any part thereof has been paid by the owner 
to the contractor or expended by him in the completion of the building 
project. I t  is alleged that the creditors-not the owner--completed the 
erection of the buildings after Benfield's default, and that the proceeds 
derived from the sale of the property were consumed, not by the cost 
incurred in the completion of the contract but in the payment of a prior 
mortgage. What part of plaintiff's claim, if any, was incurred in the 
completion of Benfield's contract is not made to appear. 

Furthermore, plaintiff's right to recover is subject to the owner's 
priority. What is that priority? I s  it of such natcre as to foreclose 
plaintiff's action? The court can answer only upon (3 consideration of 
both contracts. Hence i t  is essential that plaintiff plead both contracts 
as a part of its cause of action. 

The rule of liberal construction does not require or permit us to read 
into the complaint allegations which are not there. 

For  the reasons stated we are of the opinion the complaint fails to state 
a cause of action. Therefore, the cause will be remanded to the end that 
plaintiff may move to amend as provided by G.S. 1-131. Upon its failure 
so to do within the time allowed by statute, the cause will be dismissed. 

Reversed. 

M. C. WHITLEY, TRADING AND DOING BUSINESS AS WHI1:LEY CONSTRUC- 
!PION COMPANY, v. JOHN S. (PET) CADDELL AND WIFE, FANNIE 0 .  
CADDELL. 

(Filed 10 November, 1952.) 

1. Appeal and Error § 10- 
Where oral evidence is offered, the trial court may not settle case on 

appeal by anticipatory order. 

2. Appeal and Error 98 6c (2), 31b- 
Failure of proper statement of case on appeal limits the review to 

whether the judgment excepted to correctly applies the law to the facts 
found. 
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3. Judgments Q 27 (a)- 
Endings of fact to the effect that defendant's counsel did not 

appear until after adjournment of the term at which the cause was regu- 
larly calendared because he was engaged in the trial of causes in another 
county, but that he did not request a continuance, held to show absence 
of excusable neglect and to justify the refusal of motion to set aside the 
judgment, it being required that a party give to his case that degree of 
diligence ordinarily employed by men of reasonable prudence in looking 
after business matters of the same or similar importance. 

APPEAL by defendants from Sharp, Special Judge, June Special Term, 
1952, RANDOLPH. 

Motion to set aside a judgment on grounds of excusable neglect. 
I t  appears that the action was properly instituted in the Superior Court 

of Randolph County to recover upon a contract for services rendered in 
building a fish pond on a tract of land owned by the defendants as tenants 
by the entirety. Summons was issued, complaint and answer filed, and 
the case duly and properly calendared for trial and tried at  the March 
1952 Tei-m of Randolph Superior Court. 

The jury answered the issues in favor of the plaintiff and judgment 
was entered upon the verdict on 27 March, 1952. Thereafter, on 3 April, 
1952, the defendants filed a motion to set aside the judgment on the 
grounds of excusable neglect. This motion mas heard on 12 June, 1952, 
by her Honor, Judge Sharp, upon the judgment roll, affidavits and oral 
testimony. The court thereupon entered judgment finding and holding 
that the defendants had not shown any excusable neglect, and denied the 
motion. I n  this judgment, the facts found by the court are as follows : 

"1. That this case was calendared for trial at  the two weeks term of the 
Superior Court of Randolph County beginning on March 17, 1952, said 
case being specifically calendared for trial on the printed calendar as the 
second case on Monday, March 24. 

"2. That neither defendants nor their attorney Mr. H. F. Seawell were 
present in court on March 24. 

"3. That on Tuesday, March 25, at  the request of Hon. J. H. Clement, 
Judge Presiding, the Clerk of the Superior Court of Randolph County, 
Mr. Carl King, telephoned Mr. H. F. Seawell and informed him that this 
case would be tried on the following day; that Mr. Seawell told the Clerk 
that he had cases in both Carthage and Sanford on the next day and could 
not be in Asheboro; that he made no mention of any illness on the part 
of either of the defendants. 

"4. That no request was made of Judge Clement to continue the case 
on account of defendant's illness or for any other cause. 

"5. That the defendant John S. Caddell was present in court upon the 
hearing of this motion at this term. 
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"6. That, according to the minutes of this Court, 1;his case was called 
for trial and issues were submitted to the jury on Wednesday, March 26, 
1952, and judgment signed as appears of record on Thursday, March 27, 
1952. 

''7. That neither the defendants nor their attorney were present in court 
on March 26,1952, and neither the defendants nor their attorney took any 
notice of the term or of the defendants' pending litigation until Mr. 
Seawell arrived in Asheboro on Thursday, March 127, 1952, sometime 
after court had adjourned on that day for the term." 

'The defendants excepted and appealed from the judgment so entered, 
assigning as error the court's refusal to set aside the o:riginal judgment. 

In  this Court, the plaintiff moves to dismiss the appeal asserting that 
no statement of case on appeal was ever filed or served on appellee or his 
attorneys, that no case on appeal has been settled, and that no proper case 
has been docketed in this Court. 

,4t the time the judgment appealed from was signed, the court at- 
tempted to settle the case on appeal by an anticipatory order. 

Prevette & Coltrane for plaint i f f ,  appellee. 
,9eawell d3 Seawell for defendants, appellants. 

VALENTINE, J. The effort of the presiding judge !o settle the case on 
appeal at the time judgment was signed is not a compliance with the 
statutes regulating appeal procedure and does not serve to properly pre- 
sent the case for review. When oral evidence is offered, the case on appeal 
cannot be settled by an anticipatory order. Hall  11. ~ Y a l l ,  235 N.C. 711, 
and eases there cited. 

'The failure of appellant to bring up and docket a proper statement of 
the case limits our consideration to the question of whether there is error 
in the judgment. Parker Co. v. Bank ,  200 N.C. 441, 157 S.E. 419; 
Casualt?y Co. v. Green, 200 N.C. 535, 157 S.E. 797; Dixon v. Osborne, 
20 L N.C. 489, 160 S.E. 579; M7inchester v. Brotherhood of R. R. Train- 
men,  203 N.C. 735, 167 S.E. 49. Hence, defendants' exception to the 
judgment restricts the scope of this inquiry to a consideration of the 
correctness of the law as applied to the facts found. Roach v. Pritchett,  
228 N.C. 747, 47 S.E. 2d 20; Hall  v. Hall, supra. 

There are no facts found by the court which would establish excusable 
neglect on the part of the defendants. Pick v. Bakor, 122 N.C. 98, 29 
S.E. 64; Pepper v. Clegg, 132 N.C. 312,43 S.E. 906; Johnson I,). Sidbury,  
225 N.C. 208, 34 S.E. 2d 67. Therefore, the law was correctly applied to 
the facts found, and defendants' motion was properly denied. 

'The defendants should have exercised that degree of diligence ordi- 
narily employed by men of reasonable prudence in looking after business 
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matters of the same or similar importance. Sluder v.  Rollins, 76 N.C. 
271; Roberts v. Allman, 106 N.C. 391, 11 S.E. 424; Pierce v. Eller, 167 
N.C. 672, 83 S.E. 758; Holland v. Renecolent Assn., 176 N.C. 86, 97 S.E. 
150;  C'ahoon v. Br ink l~y ,  176 N.C. 5, 96 S.E. 650; Cra~er v. Spaugk, 
226 N.C. 450, 38 S.E. 2d 525;  Il'hifuXcJr. 1 , .  Rnines ,  226 N.C. 526, 39 S.E. 
2d 266. 

I f  the business of the defendants' attorney was so pressing as to prevent 
his attendance upon the tr ial  of this case, he should have made the neces- 
sary preparation to have the case handled by some other attorney, or 
should have requested a continuance based uDon such reasons as he could 
appropriately assign. This was not done, although due notice was given 
to  the defendants' attorney, by order of the presiding judge, tha t  the case 
would be tried on Wednesday of the week in which i t  had been duly and 
properly calendared for trial. 

Upon a careful examination of the record before us, we must conclude 
that the ruling of the court below was correct and the judgment must be 
upheld. 

Affirmed. 

GAY ANDERSON v. TALMAN OFFICE SUPPLIES,  INC., AND ROY S. 
DOCKERT. 

(Filed 19 November, 1952.) 
1. Trial S31g- 

The court's instruction to the effect that the jury should scrutinize the 
testimony of interested witnesses, but if after such scrutiny the jury were 
satisfied the witnesses were telling the truth. to g i ~ e  the testimony of the 
witnesses the same weight as that of any other witness, is held without 
error. 

2. Appeal and Error 8 39b- 
Appellant may not complain of the charge in respect to an issue answered 

in his favor. 

3. Negligence 8 20- 
The charge of the court in this case defining contributory negligence 

and placing the burden of proof on the issue upon defendant held without 
error. 

APPEAL by plaintiff from Bobbitt, J., February Mixed Term, 1952, 
BUNCOMBE. 

Civil action to recover damages resulting from a collision between a 
truck and a motorcycle. 

On 19 April, 1950, the plaintiff, a motorcycle police officer of the city 
of Asheville, was assisting in directing a convoy of army vehicles through 
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that city. Two of the vehicles strayed from the convo:y and plaintiff went 
in pursuit for the purpose of steering them back on the proper course. 
Plaintiff turned east on College Street near the Langrtsn Hotel, some four 
or five blocks west of the intersection of Valley and College Streets, and 
as he did so, he began and continued to sound the siren with which his 
motorcycle was equipped. College Street along the course traveled by the 
plaintiff is approximately 60 feet wide. Plaintiff's evidence tended to 
show that a t  the time of the collision the southern half of College Street, 
used by eastbound traffic, was divided into three lanes,-the outer lane 
for vehicles intending to turn right on Valley Street, the center lane for 
through traffic, and the lane nearest the center line for traffic intending 
to turn left,-and that these lanes were plainly marked with arrows 
indicating the direction to be followed by vehicular traffic. Plaintiffs 
evidence tended further to show that defendant's truck was in the left-turn 
lane headed east. 

On the contrary, defendants' evidence mas to the effect that at the time 
and point of the collision College Street was marked only by a center line 
and that there were no arrows or other markings of zny kind regulating 
or indicating the course to be followed by traffic. Defendants' evidence 
tended to show further that its truck was headed east on College Street in 
a position near the center of the southern portion of said street, so that 
there was a space of approximately 10 feet on the right and on the left 
of said truck, and that the plaintiff was negligent in attempting to pass 
the truck on its right. 

Plaintiff, as he approached the intersection in question, was traveling 
east on the southern portion of College Street. The truck had stopped in  
observance of a traffic light. As the plaintiff, still sounding his siren, 
drew near the truck, the driver turned the truck to the right with the 
result that the motorcycle and the truck collided near the south curb of 
College Street. I n  the collision the plaintiff suffered personal injuries. 
There was evidence that the driver of the truck heard the siren, but did 
not see the vehicle. There was also evidence that the driver of the truck 
turned toward the south curb in  obedience to the sound of the siren, which 
he understood to be the signal of a police or fire department vehicle. The 
speed of the motorcycle was estimated at  20 to 30 miles per hour. 

Plaintiff's evidence tended to prove actionable negligence on the part 
of the defendants, while the defendants7 evidence tended to establish con- 
tributory negligence on the part of the plaintiff. 

I t  is admitted that the defendant, Dockery, driver of the truck, was an 
employee of his codefendant, and that he was at  the time of the collision 
acting within the scope of his employment and was about his master's 
business; so that, any negligence of Dockery with respect to the collision 
is attributable to his codefendant. 
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Upon sharply conflicting evidence on all crucial phases of the case, 
issues of (1)  negligence, (2)  contributory negligence, and (3 )  damages 
were submitted to the jury. The jury answered the first and second issues 
Yes. From a judgment upon the verdict, plaintiff excepted and appealed, 
assigning errors in the charge. 

James  S .  I l o u ~ e l l ,  Oscar S tan ton ,  and D o n  C. Y o u n g  for plaintiff ,  ap- 
pellnn t. 

S ~ x a t h e r s  & Meekins  and J .  1'. Jordan,  Jr., for defendants,  appellees. 

VALEKTIKF, .J. -111 of appellant's exceptive assignments of error are 
directed toward the charge of the court. Upon a careful examination of 
each of these exceptions, we find in them no substantial merit. 

For example, appellant's first exception challenges the court's instruc- 
tion with respect to the weight the jury should give to the testimony of 
interested witnesses. The appellant contends that the court in this respect 
set an incorrert standard. The language complained of is as follows: 
"NOW, Gay Anderson, the plaintiff, has testified as a witness in this case. 
Roy S. Dockery, one of the defendants, has testified as a witness in this 
case. Each of these two witnesses is what we call an interested witness, 
that is, interested in your verdict. The court instructs you with reference 
to each such interested witness that you should scan and scrutinize his 
testimony carefully in the light of his interest in your verdict, but the law 
says further that after you have so scanned and scrutinized his testimony 
closcly you come to the conclusion that he is telling the truth, then you 
will g i ~ e  to the testimony of an interested witness the same weight that 
you would give to the testimony of a disinterested, credible witness." 
This portion of the charge conforms to the applicable rule. McClamroch 
v. I c e  Co., 217 N.C. 106, 6 S.E. 2d 850. 

Again, appellant directs six other exceptions to portions of the charge 
which relate to the first issue. Plaintiff is in no position to complain of 
error, if any there was, in the charge on the first issue, since that issue 
was answered in his favor. Scenic Stages v. Lowther,  233 N.C. 555, 64 
S.E. 2d 846, and cases there cited; W i l l i a m s  v. Raines,  234 N.C. 452, 
67 S.E. 2d 343. 

Plaintiff also contends that the trial court erred in its instructions with 
respect to negligence and contributory negligence. Upon these questions 
the charge was full and complete. The court correctly defined negligence 
and contributory negligence and repeatedly told the jury that the burden 
of proving contributory negligence rested upon the defendant and that 
this burden not only included the duty of establishing by the greater 
weight of the evidence the contributory negligence of the plaintiff, but 
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also included the duty of proving that such contributory negligence was 
one of the proximate causes of the injury sustained. 

The statutes applicable to the facts here presented were fully discussed 
in the opinion of Barnhill, J., when this case was here on a former appeal. 
Anderson v. Ofice  Supplies, 234 N.C. 142, 66 S.E.. 2d 677. The trial 
court appears to have accepted and followed that opinion as the chart and 
compass for the second trial. 

Upon a careful examination of the entire charge, considered context- 
ually and compositely, we find no error warranting a new trial. 

No error. 

ELWOOD SECHLER, ADMINISTRATOR OF THE ESTATE OF W. R. SECHLER, V. 

NEVIN P. FREEZE, ALIAS JAKE FREEZE. 

(Filed 19 November, 1952.) 
1. Trial § 2Z;b 

Defendant's evidence which is not at  variance with plaintiff's evidence 
but which tends to explain and implement it, may be considered on motion 
to nonsuit. 

2. Automobiles §§ 16, 1Sh (2)- 
Evidence tending to show intestate parked his car on the extreme right 

of the hard surface highway on a dark and misty night, alighted and 
walked around in front of the car, and that as defendant turned to 
his left to pass the parked vehicle, intestate suddenly ran in front of his 
car and was struck about the head and shoulders by the right front of 
defendant's car is held insufflcient to be submitted to the jury on the issue 
of negligence. 

APPEAL by plaintiff from Clement, J., May Term, 1952, of ROWAN. 
Civil action by plaintiff to recover damages for the alleged wrongful 

death of his intestate, who was hit by an automobile driven by the de- 
fendant. 

The families of the defendant Freeze and the intestate Sechler were 
neighbors, with homes a few hundred yards apart on the Saw-Mill Bridge 
road near Landis in Rowan County. During the early morning of 18 
February, 1951, before daylight, the defendant's father suddenly became 
ill. The defendant arose and drove to Landis to call a doctor. I n  the 
interim, the defendant's sister phoned intestate's wife for help, whereupon 
intestate set out immediately for the Freeze home. Meanwhile, the de- 
fendant was returning from Landis. At a point about 200 yards from the 
home of defendant's father, the intestate stopped his car on the paved 
portion of the highway, got out, and moved to a position on the road 
somewhere near the front of his car. The defendant, approaching from 
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the rear, turned left, passed alongside the parked car, and collided with 
the intestate. The defendant's car traveled a short distance across the 
pavement to the left and went into the side ditch at  an angle almost per- 
pendicular to the road. 

The intestate, critically injured, died four days later. The defendant 
was the only surviving eyewitness. I t  does not appear why the intestate 
came to park his car and get out on the highway in front of the defend- 
ant's approaching car. 

The plaintiff's evidence may be summarized as follows: The injury 
occurred between 4:00 and 5 :00 o'clock in the early morning. I t  was 
cold, dark, foggy, and misty. No rain-"only a heavy fog and mist." 
The paved portion of the highway was 18 feet wide, and the shoulders 
on each side were approximately 8 feet wide. The highway was straight 
and level. Dr. Black, first to arrive, said he could see the tail light on 
intestate's car for a distance of 300 feet. 

The intestate's car was parked on the pavement on its right side. The 
right front door was open. The left front door was unlatched but not 
open. Dr. Black said: "I don't remember whether the car was all on the 
shoulder or part on the shoulder and part on the hard surface." Patrol- 
man Simmons said: "The car was all on the pavement to the best of my 
knowledge, all four wheels." 

Elwood Sechler, son of intestate, who said he reached the scene about 
5 :00 o'clock, testified : ". . . My daddy's car, a 1939 Ford, (was) parked 
on the extreme right of the highway. . . . I t  was in the right lane, ex- 
treme right. I saw another car (the defendant's). I t  was in the left 
hand ditch around 40 or 50 feet in front of my daddy's parked car. . . . 
I noticed approximately 50 feet behind my daddy's car heavy skid marks. 
I stepped 32 full steps from the beginning of the skid marks to where the 
Pontiac (defendant's car) stopped. . . . The skid marks . . . straddled 
the center line as they went by my father's car and then in a few feet in 
front of Daddy's car they started turning to the left. The front end 
turned to the left and the skid marks went right on into the bank directly 
under those tires. I saw blood on the highway approximately 10 feet 
directly in front of my daddy's car and about 4 feet from the right-hand 
edge of the pavement." Cross-examination: ". . . The marks were 
gradually leading to the left. They started about a foot from the edge 
of the right-hand pavement directly behind Daddy's car approximately 
50 feet." 

Patrolman Anthony said: ". . . Several days later I had a conversation 
with Jake Freeze. H e  told me he started home and he run up on this car 
parked in  the road and there was a man standing beside of the car and 
he threw up his hands in the air like that and ran across the road in front 
of his car. . . . H e  told me he couldn't have missed the man." 
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One of the witnesses who said he examined the defendant's car stated : 
I( . . . there was a dent on the extreme outside rim. There were a few 
splotches of blood underneath the right headlight on the (defendant's) 
Pontiac car." 

Dr. Creighton Wrenn, who attended intestate a t  the hospital, said: 
". . . He had a fractured skull, . . . an extensive head and face injury, 
a crushing blow, . . . in the lower portion of his facial in a downward 
manner, . . . H e  . . . had a fractured left arm and other bruises about 
his shoulder and elbow, . . ." Cross-examination : '(. . . I found no 
grave injury to his legs and I don't think any to his hips." 

The defendant's version of the occurrence, given as a witness in his 
own behalf, is in  substance. ('. . . about 200 yards from home I seen this 
car around 50 or 60 feet ahead of me and I pulled over like one would to 
go around the car. . . . and just as I got a t  the rear of the Sechler car 
I saw a man come out with both hands up like that in front of my car. 
I cut the wheels in  the ditch as hard as I could. The man came from 
in front of his car. I got a quick turn into the ditch on the left as quick 
as I could whenever I saw him. . . . As I approached the back end of 
this Sechler car I was going around 25 miles per hour. As I saw the car, 
I put on brakes and started slowing down. At the time I saw him step in 
front of my car I was going around 15 miles per hour." 

The defendant's motion for judgment of nonsuit, :made at  the close of 
the plaintiff's evidence and renewed at the conclusion of all the evidence, 
was allowed, and from judgment based on such ruling the plaintiff ap- 
pealed. 

Woodson  4 Wo,odson and H u d s o n  & Hudson  for piaintiff ,  appellant. 
Robinson & J m e s  for defendant ,  appellee. 

JOHNSON, J. The single question presented by this appeal is whether 
the court erred in allowing defendant's motion for judgment as of nonsuit. 

The plaintiff's evidence is not at  variance with the defendant's version 
of how the injury occurred. Indeed, the testimony of Dr. Wrenn, show- 
ing grave injuries to the head and arm but no serious injury to legs or 
hips, indicates that intestate was not struck by the bumper of the car, but 
rather tends to show that he must have lunged forward, as the defendant 
said, with his arm and head coming in contact with the front part of the 
car above the bumper where the signs were found. 

The evidence adduced below, wben viewed in its light most favorable to 
the plaintiff, fails to make out a prima facie case of actionable negligence 
against the defendant. The case is controlled by the principles explained 
and applied in Mitchell v. Melts ,  220 N.C. 793, 18 S.'E. 2d 406; Tys inger  
v. Dairy  Products, 225 N.C. 717, 36 S.E. 2d 246. See also Aydle t t  v. 
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Eeim, 232 N.C. 367, 61 S.E. 2d 109 ; Buccilli v. Shanahan, 266 Pa. 342, 
109 A. 634. Negligence is not to be presumed from the mere fact of 
injury or that the intestate was killed. Tysinger v. Dairy Products, 
supra. The decisions relied on by plaintiff are distinguishable. 

I n  this view of the case, we do not reach for decision the question of 
contributory negligence of the intestate. 

The judgment below is 
Affirmed. 

CARRIE ROGERS r. CAROLINA GARAGE, INC. (ORIGINAL DEFENDANT), AND 

BOYCE C. CAMPBELL, INDIVIDUALLY, AND W. K. WHITESELL, INDIVID- 
UALLY, AND W. K. WHITESELL, AS ADMIXISTRATOR OF THE ESTATE OF 

WILLA C. WHITESELL, DECEASED, AND BLYTHE BROTHERS COM- 
PANY, INCORPORATED (ADDITIONAL DEFENDANTS). 

(Filed 19 November, 1952.) 
1. Antomobiles 5 8d- 

The parking of an automobile near the highway, even though its location 
be such as to obscure the vision of motorists along the highway of auto- 
mobiles entering the highway from an adjacent parking lot, cannot be held 
for negligence. 

2. Highways 9 4b- 
A contractor engaged in improving a highway is not under duty to warn 

motorists along the highway of the entrance into the highway of cars of its 
employees leaving a t  the end of the day's work. 

3. Automobiles 5 2 4 0  
An employer cannot be under duty to foresee negligence of its employee 

in backing his own automobile onto the highway after the end of the work- 
ing day. 

APPEAL by defendant Carolina Garage, Inc., from Hatch, Special 
Judge, September Extra Civil Term, 1952, of MECKLENBURQ. A5rmed. 

The demurrer of additional defendant Blythe Bros. Co. to the cross- 
complaint of defendant Carolina Garage, Inc., for contribution as joint 
tort-feasor was sustained, and defendant Carolina Garage, Inc., appealed. 

The plaintiff Rogers instituted action against Carolina Garage, Inc. 
(hereinafter referred to as the defendant) to recover damages for a per- 
sonal injury alleged to have resulted from a collision on 29 August, 1951, 
between the automobile in which the plaintiff was a passenger and de- 
fendant's truck which i t  was alleged was being negligently operated by 
defendant's agent and employee on Highway #29. Subsequently Blythe 
Bros. Co. was made additional party defendant, and the original defend- 
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ant filed a cross-complaint for contribution, alleging i n  substance that 
Blythe Bros. Co. at  the time and place referred to was engaged in con- 
structing another portion of Highway #29 east of and parallel with the 
paved surface of the highway and in the construction of a bridge over a 
stream spanned by the highway; that employees of Blythe Bros. Co. and 
others customarily parked their individual automoldes east of the high- 
way; that ~ l ~ t h e ~ ~ r o s .  Co. knew these persons would a t  the close of the 
day drive their automobiles from the parking site into the highway; that 
on the occasion alleged Blythe Bros. Co. had parked one of its trucks near 
Highway 29,oB the pavement, on the east side, and permitted i t  to remain 
there in such a position as to block the view of travelers on the highway 
as to vehicles about to enter the highway from a parking site near said 
parked truck. I t  was further alleged that about 6 p.m. on this date as 
the original defendant's truck, proceeding north on Highway #29, ap- 
proached the parked truck of Blythe Bros. Co., an. employee of Blythe 
Bros. Co., Willie Douglas, started to back his autcmmobile from the site 
in which it had been parked toward the highway anti at  such a place that 
the view of the driver of defendant's truck approaching from the south 
was obscured,by the parked truck as to the backing automobile until i t  
was almost onto the paved portion of the highway;that if as alleged by 
the plaintiff the defendant's driver in this emergency drove over the 
center line of the highway and collided with plaintiff's automobile, i t  
resulted from the negligence of Blythe Bros. Co. in parking its truck 
near the highway and obscuring the view. I t  was alleged that Blythe 
Bros. Co. was negligent in permitting its truck to remain parked near 
the paved portion of the highway knowing that the view of vehicles mov- 
ing to the highway would be thereby blocked; th,at in this respect i t  
increased the hazard of motorists by permitting employees leaving their 
employment to back their automobiles m d  enter the highway so close to 
the ~ a r k e d  truck that their movements were obscured from travelers on 
the highway; and that defendant failed to warn travelers of the move- 
ment of automobiles when view of such movement was obscured by the 
parked truck. 

The defendant prayed that if i t  be found negligent in causing the inju- 
ries of which the plaintiff complains, i t  have judgment over against 
Blythe Bros. Co. for contribution. 

From judgment sustaining the demurrer of Blythe Bros. Co. defendant 
Carolina Garage, Inc., appealed. 

Robimoon & Jones and Hastings & Booe for Carolina Garage, Inc., 
defendant, appellant. 

C. H. Gqver and H e l m  & Mull.iss for Blythe Bros. Co., defendant, 
appellee. 
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DEVIN, C. J. We think the allegations contained in the cross-com- 
plaint of defendant Carolina Garage, Inc., are insufficient to sustain its 
action for contribution from Blythe Bros. Co. as joint tort-feasor. 

I t  may not be held to constitute actionable negligence that Blythe Bros. 
Co. parked a motor truck near but not on the highway, even though it was 
near where other automobiles were likely to enter the highway from a 
parking site beyond. To hold that parking a truck under these circum- 
stances was sufficient to sustain the imputation of negligence, even though 
the view of a driver on the highway might be obscured as to the move- 
ment of automobiles beyond the highway, would be to impose an obliga- 
tion on motorists which neither the statutes nor the dictates of reasonable 
care and precaution would seem to require. Walker v. Ill. Corn. Tel. Go., 
315 111. App. 553; Bohm v. Racette, 118 Kan. 670; Craig v. Western & 
Sou. Indemnity Co., 119 F. 2d 591. 

The circumstances here were not such as to impose a duty on Blythe 
Bros. Co. to warn approaching drivers on the highway. Pender v. Truck- 
ing Co., 206 N.C. 266, 173 S.E. 336; Council v. Dickerson's, Inc., 233 
N.C. 472 (476), 64 S.E. 2d 551. 

I t  is not contended, nor would such a position be warranted, that Blythe 
Bros. Co. was responsible for any negligence on the part of an employee 
in backing his own automobile after hours from a parking site toward 
the highway. Nor is i t  alleged that the automobile of this employee 
entered into the highway or came in contact with the truck of defendant 
Carolina Garage, Inc., or the automobile of the plaintiff. 

The defendant Blythe Bros. Co. may not be held liable for a negligent 
breach of duty in failing to foresee that Willie Douglas, the employee 
referred to, or any other person, would negligently back an automobile 
toward the highway in such a manner as to cause the driver of an ap- 
proaching vehicle to turn to the left to avoid an apprehended collision. 
Peoples v. Fulk, 220 N.C. 635, 18 S.E. 2d 147; Lee v. Upholstery Co., 
227 N.C. 88, 40 S.E. 2d 688. 

The ruling of the trial judge in sustaining the demurrer of defendant 
Blythe Bros. Co. is 

Affirmed. 



528 I N  THE SUPREME COURT. [236 

J. WINFIELD CREW, JR., v. S. ELLIS CREW 

(Filed 19 November, 1952.) 
1. Pleadings 5 28- 

In determining a motion for judgment on the pleadings, the court's deci- 
sion must be based upon facts alleged on the one hand and admitted on 
the other, and it is error for the court to l i c : ~ ~  t-.\-iclzn~t. and find facts in 
support of its judgment upon the motion, since if the pleadings raise any 
issues of fact they must be tried by a jury in the abswce of waiver of jury 
trial and agreement that the court should find the facts. G.S. 1-172. 

Defendant, an attorney in fact for 1he haudling of all business trans- 
actions of plaintiff, acquired property of plaiutiff a t  forrclowre sale of a 
mortgage thereon executed by plaintiff', and  thereaf ter plnintiff executed 
a quitclaim deed to him. Held: Whether a fiduciary rrlatio~~ship existed 
between the parties in respect to  t11e.e tr;mbactiou\, which would raise :I 
presumption of fraud, is all issue for the tlctrrminalion of tht. jury  wl~erl  
the predicative facts are controverted 1)y deft'udant :1nd the gr:~nting of 
the defendant's motion for  judgment on  the plr~adings w:ls error. 

3. Pleadings § 31- 
Where the financial condition of a party is material to the inquiry the 

adverse party may allege such fact, but allegations of particular judgments 
and claims and indebtednesses should be stricken on motion as being evi- 
dentiary or relating to matters immaterial to the issue. 

APPEAL by plaintiff from Stevens, J., June Term, 1952, of HALIFAX. 
The allegations of the plaintiff's complaint may he summarily stated 

as follows : 
1. The plaintiff volunteered for service in the armed forces of the 

United States 8 December, 1941. H e  was accepted and entered the service 
on 26 December, 1941, and remained therein until 2ti April, 1946. 

2. I n  December, 1941, the plaintiff was the owner and in possession of 
several tracts or parcels of land in Halifax County, North Carolina, 
subject to certain encumbrances; that one of said parcels which is the 
subject of this controversy, is situate in Roanoke Rapids and known as 
the McCrory Stores property. 

3. That, in order that the several properties herein referred to could 
be properly preserved, the plaintiff turned to his two brothers, S. Ellis 
Crew and W. Lunsford Crew, and arranged with them to take possession 
of said properties and hold them for the use and benefit of the plaintiff. 
That in consequence of this arrangement the several instruments here- 
inafter referred to were duly executed and delivered. 

4. That prior to 19 December, 1941, it was agreed by and between the 
plaintiff and McCrory Stores Corporation that said corporation would 
bid in the property at  a price of $70,000, which property was then being 
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advertised for sale by Charles R. Daniel, Trustee, under a deed of trust 
previously executed by the plaintiff as security for certain indebtedness 
to Phoenix Mutual Life Insurance Company, which indebtedness, in the 
sum of approximately $64,000, was past due. I t  was also agreed that the 
McCrory Stores Corporation would assign its bid to anyone designated 
by the plaintiff. The property was bid in on 19 December, 1941, for the 
amount authorized, and the plaintiff directed the McCrory Stores Corpo- 
ration to assign its bid to S. Ellis Crew and W. Lunsford Crew. This 
assignment was made to S. Ellis Crew only on 1 January, 1942, and the 
bid was confirmed on 2 January, 1942. 

5. On 20 December, 1941, the plaintiff executed, acknowledged and 
immediately delivered to his brothers, S. Ellis Crew and W. Lunsford 
Crew, a general power of attorney, the pertinent parts of which read as 
follows : 

"To sell for cash or credit, or otherwise dispose of, mortgage or lease 
any real property that I have anywhere, or any personal property, and to 
otherwise manage as if it were their own all of my business affairs during 
my stay in the United States Army. They shall have full power to do 
anything whatsoever in the management of my affairs that I could do if 
I were present, and I do hereby ratify and confirm all things so done by 
said attorneys in fact as fully and to the same extent as if by me person- 
ally done and performed. 

"And I do further provide and declare that all the powers and author- 
ity herein given to my said attorneys in fact may be exercised and all 
things herein set out to be done by them may be done by either one of 
them acting alone and without the consent or joinder of the other. They 
shall have authority to collect rents, bring civil actions, defend pending 
civil actions or civil actions hereafter brought against me, to borrow 
money from banks or individuals and to execute notes and mortgages as 
security for the same." 

6. Notwithstanding the agreement with S. Ellis Crew and W. Lunsford 
Crew, who were to hold the property in trust for the plaintiff, and the 
trustee was so informed, the property was conveyed by the trustee to 
S. Ellis Crew only by a deed dated 5 January, 1942, which was delivered 
on 18 February, 1942. (Prior to the execution of a deed of trust on the 
property by S. Ellis Crew to secure a loan of $55,000, which sum was to 
be used as a part of the purchase price, and before the delivery of the deed 
from the trustee to S. Ellis Crew, J. Winfield Crew executed a quitclaim 
deed to the property in controversy, releasing, conveying, and quitclaim- 
ing all his right, title, and interest therein to S. Ellis Crew.) 

7. The defendant in his answer denied every materia1 allegation in the 
complaint and pleaded the quitclaim deed referred to in the above para- 
graph, as an estoppel by deed in bar of plaintiff's right to recover the 



530 I N  THE SUPREME COURT. [236 

property in controversy, and as a further answer and defense, set out in 
sixty-six paragraphs allegations bearing principally upon the financial 
condition of the plaintiff in 1941 and prior thereto. 

When the cause came on for hearing, the defendant moved for judgment 
on the pleadings, and the plaintiff moved to strike all those sections from 
the further answer which allege in detail that certain judgments had been 
obtained against the plaintiff, and that other claims were in the hands 
of attorneys for collection, etc., on the ground that they were prejudicial, 
irrelevant, and immaterial to the matters at  issue. After the jury was 
selected and impaneled, the court heard both motions. The motion to 
strike was allowed in part and denied in  part. The plaintiff excepted. 

With respect to the motion for judgment on the pleadings, his Honor 
made twenty-three separate findings of fact, and concluded, as a matter 
of law, that the defendant was entitled to judgment on the pleadings. 
Judgment was entered accordingly, and the plaintiff appeals and assigns 
error. 

E. R. Tyler,  Wade H. Dickens, and Eric Norfleet for plaintiff, appel- 
lant. 

Johnson & Branch, Allsbrook & Benton, and Gay & Midyette for de- 
fendant, appellee. 

DENNY, J. This Court recently held in the case of Erickson v. Star- 
ling, 235 N.C. 643, 71 S.E. 2d 384, that, "On a motion for judgment on 
the ~leadings,  the presiding judge should conside,. the pleadings, and 
nothing else . . . He should not hear extrinsic evidence, or make findings 
of fact. . . . I f  he concludes on his consideration of the pleadings that 
a material issue of fact has been joined between the parties, he should 
deny the motion in its entirety, and have the issue of fact tried and deter- 
mined in  the way appointed by law before undertaking to adjudicate the 
rights of the parties." And this decision was apprlmed and followed in 
l i ' emen v. E d w a r d ~ ,  ante, 427, where it was again pointed out that, 
"Issues of fact must be tried by a jury, unless trisl by jury is waived. 
G.S. 1-172." There, as here, a jury trial was not waived, nor did the 
parties consent for the trial judge to find the facts. 

Certain facts must be found by a jury before i t  can be determined 
whether a fiduciary relationship existed between the plaintiff and the 
defendant at  the time the various transactions were consummated, which 
would, as a matter of law, raise a presumption of fraud as was the case 
in Sorrell v. Sorrell, 198 N.C. 460, 152 RE. 157, and McNeill 1.. McSei l l ,  
223 N.C. 178, 25 S.E. 2d 615. On the other hand, if i t  should be found 
that no fiduciary relationship existed b~tween the parties at  the time of 
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the execution and delivery of the conveyances involved, Gaylord v. Gay- 
lord, 150 N.C. 222, 63 S.E. 1028, and similar cases, would seem applicable. 

The judgment entered below is set aside, and the case is remanded for 
a new trial to the end that the material issues of fact raised by the plead- 
ings may be submitted to a jury for decision. Ericlcson v. Starling, supra. 

The court also erred in not allowing the plaintiff's motion to strike 
in toto. The defendant has the right to allege and prove that in 1941 the 
plaintiff was in difficult financial circumstances, but the matters and 
things which the plaintiff moved to strike are only evidentiary or imma- 
terial to the matters at  issue. 

Error. 

RUTH J. WIGHBORS v. HOWARD S. NEIGHBORS. 

(Filed 19 November, 1952.) 
1. Conr ts~E-  

No appeal lies from one Superior Court Judge to another, and ordinarily 
one Superior Court Judge may not modify, overrule, or change the judg- 
ment of another Superior Court Judge previously made in the same action. 

9.. Same: Divorce and Alimony § 20 M - 
'While provisions of a decree awarding custody of the minor children of 

the marriage is subject to modification upon a change of circumstances 
affecting the welfare of the children, where there had been no such change, 
another Superior Court Judge may not modify the provisions of the decree 
theretofore entered in the cause. 

APPEAL by defendant from Sharp, Special Judge, August 1952 Special 
Term, JOHNSTON. 

Civil action for divorce from bed and board and for support, mainte- 
nance and custody of children. 

The action was commenced by the issuance of summons on 27 October, 
1950. Plaintiff filed a complaint alleging as her cause of action that the 
defendant had violated the provisions of G.S. 50-7, and asking for custody 
of the children of the marriage. The defendant answered denying gen- 
erally the basic allegations upon which plaintiff's cause of action was 
laid and requested that he be awarded the custody of the children. Four 
children were born of the marriage, one of which was over 18 years of 
age a t  the time the suit was instituted and another has reached the age of 
18 years since that time, so that the custody of only two children is in- 
volved in this appeal. 

The cause first came on for hearing before Judge W. H. S. Burgwyn, 
who made an order on 16 January, 1951, requiring the defendant to 
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make certain payments for the support and maintenance of the three 
children who were then under 18 years of age and dividing the custody 
of said children between the litigants. 

The matter came on again for hearing at  the Junca Term, 1952, before 
Judge W. C. Harris, who, upon a proper showing that since the order of 
Judge Burgwyn the plaintiff had established a residence in the State of 
Florida, thereby creating a substantial change in the conditions affecting 
the welfare of said children, signed an order in which it was ordered and 
adjudged "that the said children shall remain within the State of North 
Carolina in the custody of the defendant until such time as the plaintiff 
returns to North Carolina and makes her home within the State of North 
Carolina, and the plaintiff is hereby ordered and directed not to remove 
or take said children outside the boundaries of the State of North Caro- 
lina so long as she continues to reside and make her home in Florida or 
at  any other place outside North Carolina." To this order, there was no 
exception made and from it, no appeal taken. 

Thereafter, on 29 August, 1952, the plaintiff filed a motion requesting 
"that the Order made in this cause at  the June  1952 Term of this Court 
be modified to the extent that plaintiff may be permitted to have custody 
of her children at  her home in the State of Florida upon such terms and 
conditions as the Court may direct." I t  is admitted in plaintiff's brief 
that in said motion "there was no allegation that there were any changes 
in the conditions affecting the welfare of the children which had ochrred 
since Judge Harris' order was entered in June." 

Plaintiff's motion was heard at  the August 1953 Special Term by 
Judge Susie Sharp, who made and entered an order, the pertinent part 
of which is as follows: "It is therefore ordered, adjudged and decreed 
that the plaintiff, Mrs. Ruth J. Neighbors, be, and she is hereby given 
custody of the said minor children, Jenny Lynn Neighbors and Howard 
S. Neighbors, Jr., and is permitted to remove them to the State of Flor- 
ida; . . ." This order provided that the plaintiff execute a bond in the 
sum of $3,000 conditioned that "she shall be and remain amenable to the 
further orders of the Court in this matter and that she shall produce the 
said children in Court in North Carolina upon the order of the Court." 

From the order of Judge Sharp the defendant excepted and appealed, 
a ~ i g n i n g  error. 

J .  R. Barefoot for plaintiff, appellee. 
Wellons, Mar t i n  & Wellons for defendant, appellant. 

VALENTINE, J. I t  is well established in this jurisdiction that no 
appeal lies from one Superior Court judge to another. Phil l ips  v. R a y ,  
190 N.C. 152, 129 S.E. 177; Wellons v. Lmsiter ,  200 N.C. 474, 157 S.E. 



N. C.] FALL TERM, 1952. 533 

434; Rewis v. Ramsey, 202 N.C. 815, 164 S.E. 358; S. v. Lea, 203 N.C. 
316, 166 S.E. 292; 8. v. Oil Co., 205 N.C. 123, 170 S.E. 134; Fertilizer 
Co. v. Hardee, 211 N.C. 56,188 S.E. 623; Dail v. Hawkins, 211 N.C. 283, 
189 S.E. 774. Nor, does one Superior Court judge have the power to 
overrule or reverse the judgment of another Superior Court judge pre- 
viously made in the same action, except in certain well-defined cases. 
Roulhac v. Brown, 87 N.C. 1 ;  Henry  v. Billiard, 120 N.C. 479, 27 S.E. 
130; Price v. Insurance Co., 201 N.C. 376,160 S.E. 367; Newton v. Mfg. 
Co., 206 N.C. 533, 174 S.E. 449; Davis v. Land Bank,  217 N.C. 145, 
7 S.E. 2d 373; I n  re Adams, 218 N.C. 379, 11 S.E. 2d 163; Bank v. 
Daniel, 218 N.C. 710,12 S.E. 2d 224. 

One of the exceptions to this rule is a decree awarding the custody of 
minor children. Such a decree determines only the present rights with 
respect to such custody and is subject to judicial alteration or modification 
upon a change of circumstances affecting the welfare of the children. 
I n  re Means, 176 N.C. 307, 97 S.E. 39; Hardee v. Mitchell, 230 N.C. 40, 
51 S.E. 2d 884. 

Plaintiff's brief admits that there is no allegation of a change of cir- 
cumstances adversely affecting the welfare of the children involved in this 
litigation since the order of Judge Harris. I t  appears that the facts 
justify and the record supports that admission. I t  is true the defendant 
has suffered a heart attack, but this occurred on 11 February, 1952, which 
was prior to the order of Judge Harris. The defendant's physical condi- 
tion was evident at  the time that order was entered and the only change 
since that time has been an improvement. 

There appear no grounds sufficient to justify the order appealed from 
and for that reason the same must be 

Reversed. 

WILLIAM A. TILLIS, SR., v. CALVINE COTTON MILLS, INC, A CORPORA- 
TION, ABD LEON SALKIND. 

(Filed 19 November, 1952.) 

Appeal and Error 5 37: Pleadings § 27- 
Motion for bill of particulars is addressed to the sound discretion of the 

trial judge, and his ruling thereon is not reviewable in the absence of 
abuse. G.S. 1-150. 

APPEAL by defendants from Noore, J., April Term, 1952, of MECRLEN- 
BURG. Appeal dismissed. 
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This was a suit to recover damages for breach of contract. After the 
case had been once partially tried and the plaintiff had been examined 
adversely under order, the defendants moved for a bill of particulars. 
The motion was denied in the court's discretion. 

:From the order denying motion for a bill of pari;iculars the defend- 
ants appealed. 

G. T .  Carswell and B. I rv in  Boyle f0.r plaintiff, appellee. 
Clayton & Sanders for defendants, appellants. 

PER CURIAM. I t  is the uniform holding of this Court that an applica- 
tion for a bill of particulars under G.S. 1-150 is addressed to the sound 
discretion of the trial judge, and that his ruling thereon is not reviewable 
on appeal, except in case of manifest abuse of discretion. Building Co,. 
v. Jones, 227 N.C. 282, 41 S.E. 2d 742; Cody v.  Hovey,  219 N.C. 369, 
14 S.E. 2d 30; Tickle v.  Hobgood, 212 N.C. 762, 1941 S.E. 461; Temple 
v. Tel.  Co., 205 N.C. 441, 171 S.E. 630; Townsend v. Williams, 117 
N.C. 330, 23 S.E. 461 ; McIntosh 361. 

On this record no evidence of abuse of discretion is made to appear. 
Appeal dismissed. 

JENRETTE TRANSPORT COMPANY v. ATLANTIC ITIRE INSURANCE 
COMPANY. 

(Filed 26 November, 1952.) 
1. Insurance 5 43b- 

A policy indemnifying insured carrier against loss of cargo specifically 
excluded loss caused directly or indirectly by the load or any portion 
thereof colliding with any object unless the vehicle also collided with such 
object. The cargo was damaged in a collision with some part of an under- 
pasd. Held: By the terms of the policy, insurer was not liable if no part 
of the truck or trailer collided with any part of the underpass, and it is 
immaterial that stakes of the body holding the cargo were damaged if such 
damage resulted solely from the collision of the cargo alone. 

2. Trial 9 %a- 

Even though on motion to nonsuit, the evidence must be considered in 
the light most favorable to plaintiff, it must do more than raise a suspicion, 
conjecture, guess, surmise, or speculation as to the pertinent facts in order 
to justify its submission to the jury. 

3. Insurance 4 3 b  
In determining the issue of whether some part of the vehicle collided 

with the underpass or whether the cargo alone collicled therewith within 
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the meaning of a policy of cargo insurance, testimony of a witness that 
some two weeks after the collision he found certain "scarring" on the right 
pier of the underpass about seven feet from the ground has no probative 
ralue and should have been excluded on insurer's objection. 

4. Same--Evidence held to raise mere speculation as  to whether trnck o r  
its cargo collided with object, and nonsuit was proper. 

Insured's driver testified on direct examination that he drove slowly 
under an underpass, heard a lot of noise, stopped the truck before the rear 
had cleared the underpass, and found part of the cargo had been knocked 
off and a part of the stake body of the truck, which secured the cargo, had 
been broken. He also testifled that the tops of the tanks transported in 
the front part of the truck had been bent backward. Insurer introduced 
a sworn statement signed by the driver shortly after the accident in which 
he stated that no part of the truck or trailer came in contact with any 
part of the underpass. Upon insured's cross-examination of the driver on 
the ground that he was a hostile witness, the driver testified that his state- 
ment was based on opinion only and that he did not actually know how the 
collision occurred. Held:  Plaintiff's testimony raises no more than specu- 
lation or conjecture as to whether any part of the tractor or trailer collided 
with any part of the underpass, and therefore insured's motion to nonsuit 
under a clause of the policy precluding liability if the cargo alone collided 
with any object, should have been allowed. 

5. Trial 2 2 b  

Defendant's evidence which is not in conflict with that offered by plain- 
tiff but which explains or makes clear plaintiff's testimony is properly 
considered on motion to nonsuit. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Godwin, Special Judge, J anua ry  Term, 
1952, and C a w ,  J., February Term, 1952, of WAKE. 

This is a civil action to recover on contract of insurance. 
The defendant, under date of 27 April, 1948, issued and delivered to 

Gresham Petroleum Transport, Inc., its Motor Vehicle Cargo Insurance 
Policy effective from the above date until 27 April, 1949. The annual 
premium of $263.00 was paid. The  policy, with the approval of the 
defendant and by proper endorsement, was thereafter assigned to the 
plaintiff and the plaintiff was duly made the assured therein on 28 Au- 
gust, 1948. The amount of loss recoverable under the terms of the policy 
is limited to $1,500 for any one disaster. 

On the face of the policy appears the following: "THIS POLICY DOES 
NOT INSURE-The legal liability of the Assured fo r :  . . . 

"(g) Loss or damage . . . caused directly or indirectly by the load o r  
any portion thereof coming into contact with any other object unless the 
carrying vehicle also collides with such object; . . ." 

The plaintiff alleges, "That on or about April 7, 1949, while the said 
policy was in full force and effect, one of the plaintiff's trailer trucks 
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covered by the said policy was loaded with thirty (30) fuel tanks and was 
en route from Raleigh, N. C. to Friendship, N. C. ; that when the said 
trailer truck had reached a point on the highway, in or near the city 
limits of Greensboro, N. C. and was being driven alclng the said highway 
and was about to pass under an overhead bridge or through an underpass 
under the said bridge, the said truck and some of the ,tanks which were the 
said cargo on the truck, collided with the side supports of the said bridge, 
or underpass; that as a result of the said collision, the said truck and its 
cargo were so badly damaged that 19 of the fuel tanks were not accepted 
by the concern which had ordered the same and were a loss to the plaintiff 
to the extent and value of $557.25." 

Roy Hargis, a witness for the plaintiff, testified: "In April 1949 I 
was a driver for plaintiff, Jenrette Transport Company. . . . On April 
7, 1949 I was driving one of their trucks on a trip from Raleigh to 
Friendship, N. C., through Greensboro. I had a load of storage tanks, 
. . . I know there were different sizes on there, the larger ones in front 
and the smaller ones were behind. As to how they were loaded on that 
truck, they were standing straight up-standing on end. . . . You reach 
Greensboro on #70 highway and the truck lane tu rm to the left on #421 
going south and it's just about a block from there to an underpass under 
a railroad. I t  is downhill from the place where you turn off about a block 
away. The underpass has a division between it, one lane on the right- 
hand and one on the lefthand ; there's a division between the sidewalk on 
the other side of the bridge, too. There are supports or piers up from the 
division in the center and from the curb up to the underpass to support 
the underpass of the railroad. You have to turn out a little bit to miss 
that center support. I wasn't paying any mind to the underpass as I 
had been through there several times before with the same sort of load 
and what happened to the tanks I don't know. I just heard a terrible 
noise as I started under the underpass. I stopped the truck then with the 
back end of it just before i t  got out from under the underpass; at  the time 
I was going slow, would say I was going 12 or 15 miles an hour only. 
When I got out of the truck I found that some of the tanks were off the 
truck on the righthand side of the underpass and sidewalk and that part 
of the stake body of the truck had been broken off. (2. Did you find that 
the side of the truck was damaged and that a number of the tanks were 
off the truck? A. Yes sir, the side of the truck. . . . I am not with the 
Jenrette Transport Company now." 

On cross-examination this witness testified: "Right after this accident 
happened I knew more about i t  than I remember here this morning. On 
the 12th day of April 1949 I made a statement about it, a statement under 
oath. . . . I said, 'I was traveling highway #421 and had reached a point 
within the city limits of Greensboro.' Q. And I ask you if you didn't go 
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on and say, 'As I attempted to drive through an underpass the two top 
tanks struck the underside of the bridge, forcing them back against the 
other tanks, causing the tanks to break the sides of the trailer, letting the 
tanks roll onto the pavement,' you said that, didn't you? A. I did not 
put that on the paper but that was my opinion. . . . That was the state- 
ment I gave. &. I 'm asking you if that isn't what you said about it 5 days 
after i t  happened? A. I gave the statement. Q. You said that, what I 
just read, at  the time, didn't you? A. Yes sir;  from the way it looked 
after I got back there and examined the tanks i t  looked as though the 
two front tanks had struck it, and hit the underpass. Q. Then did you 
say in your statement, when you mere telling about it, 'There were some 
angle irons in the front corner of the trailer that were used when hauling 
1,000-gallon tanks. The irons were not being used on the load that I was 
hauling and in some way one of the irons fell to the floor and the bumps 
caused by the roadbed caused one of these irons to slip under the front 
tanks which raised the tanks enough to let them hit the bridge.' Didn't 
you say that?  A. I couldn't tell. Q. You said that a t  the time, didn't 
you? A. That could have happened. I don't know because I didn't see 
that. Q. Now, a t  the time that you were making this statement and 
swore to it, didn't you also say, 'No part of the truck or trailer came into 
contact with the bridge either at  the top or at  the sides.'? A. No part of 
it did come in contact with the bridge. There was no sign of a tractor 
or trailer going to the side, being forced over on the right. I made the 
statement that no part of the truck or trailer came into contact with the 
bridge either at the top or at  the sides." 

The court then, over the objection of the defendant, permitted the 
plaintiff on redirect examination to cross-examine Hargis as a hostile 
witness. Numerous questions were propounded to him along the general 
line of the following : "Q. Well, Mr. Hargis, you said a while ago that of 
course you couldn't see what happened behind you on that truck? A. No 
sir, I couldn't. Q. You don't know what struck what do you? A. No sir. 
That was my opinion about it. . . . Q. You said and you say now that 
that was just an opinion, is that right? A. That's right, yes sir, I couldn't 
see back there. Q. You don't know what happened back there on the 
truck, do you? A. No sir;  . . . Q. You don't know that the top of the 
tanks or the top tanks either one struck the bridge, do you? A. No s i r ;  
all I know is, something struck it. Q. You just know that something 
struck the bridge underpass. A. That's right. Q. And after the thing 
was over you found the side of the truck torn up and the tanks torn u p ?  
A. Yes sir, that's right. Q. What they struck and which one struck first 
and all that you just don't know, do you? A. No sir. . . . Q. And while 
you said your recollection was fresher at  that time than i t  is now, when 
you wrote that, that something struck the bridge, that wasn't anything 
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you recalled, that was simply your opinion, wasn't i t ?  A. Yes, that's 
right. When I seen the tanks, pulled over and looked i t  looked as if the 
top tanks had hit the bridge. Q. But you don't knan that and that is 
simply your opinion? A. No, I don't know it. Q. That was simply your 
opinion then and is now? A. That's right. Q. I n  other words, you are 
just guessing about that, aren't you? A. Yes, sir." 

On recross-examination, with respect to the statement which this wit- 
ness signed on 12 April, 1949, he testified: "I made this statement to 
Mr. Love, who is sitting over here. H e  asked me to make a statement as 
to just how this thing happened, and I did it as near as I knew how. And 
in response to his questions to me and his request of me, I told him how 
i t  happened. Q. And he wrote it down and after i t  was written down you 
read it, said in the statement that you had read it over and that i t  was 
a correct statement? A. Yes sir, I sure did, the best I could. Then I 
swore to it before a Notary Public. . . . Q. And this morning, Mr. 
Simms asked you who showed you the statement and you said I showed 
i t  to you and I ask you if I didn't then ask you if 11t was correct, Mr. 
Hargis, this morning? A. Well, it is correct excepting that I couldn't 
swear to what caused the tanks to hit the underpassing." 

This witness further testified that two of the four or five large tanks 
that were standing up in the front part of the trailer were bent close to 
the top; that he entered the underpass as near in the middle as possible 
and when he stopped he found the tanks all over the street and sidewalk; 
that he did not think the trailer was out of line with the tractor in any 
way. 

The plaintiff's evidence further tends to show that the underpass is 
15 feet 5 inches wide from curb to curb and 16 feet 1 inch wide from pier 
to pier. I t  is 1 2  feet 9% inches high on the extreme right and 12 feet 
8 inches high in the center, and 12 feet 6 inches high on the left. The bed 
of the truck was 4 feet 5 inches above the pavement and the large tanks 
were 8 feet long. The stakes on the sides of the truck were 5 feet high. 
Three sections of the body were broken or torn off. There was no damage 
to the platform of the trailer. The tanks were chained up and down the 
sides and across from side to side to hold them together to keep them from 
swaying. The chains went through and between the tanks from side to 
side and were tied to the sides of the trailer. The trailer is ordinarily 
just a platform, but around the edges or sides there are places in a steel 
band to put stakes in and there were chains laced back and forth making 
the tanks fast. 

J. M. Jenrette, Sr., was permitted to testify, over the objection of the 
defendant, that about two weeks after this collision occurred he examined 
the underpass and found certain scarring on the right pier about 7 feet 
from the ground. 
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The defendant introduced in evidence the statement made by Hargis on 
12 April, 1949, and renewed its motion for judgment as of nonsuit. The 
motion was denied and defendant excepted. 

Issues were submitted to the jury and answered as follows: 
'(1. Was the loss or damage sustained by plaintiff caused by the truck 

colliding with the underpass ? 
"Answer : Yes. 
"2. What amount is plaintiff entitled to recover? 
"Answer : $557.25." 
Upon the return of the verdict, the defendant moved to set i t  aside as 

to both issues. The motion was denied as to the first and allowed as to 
the second in the discretion of the court. A new trial was ordered on the 
second issue and the case was set for trial as the first contested case on 
18 February, 1952. At the second trial, before Carr, J., the court sub- 
mitted the issue as to what amount the plaintiff was entitled to recover of 
the defendant, and the jury answered: '($557.25 and six per cent interest 
dating retroactive to June 1, 1949." From the judgment entered, the 
defendant appeals assigning errors based on the exceptions taken in both 
trials. 

S i m m  & S i m m  and John M. S i m m  for plaintiff, appellee. 
Murray Allen for defendant, appellant. 

DENXY, J. This appeal turns on whether or not the plaintiff offered 
more than a scintilla of evidence in the trial below in support of its alle- 
gation that plaintiff's truck and some of the tanks which were being 
transported, collided with the side of the underpass. I f  no part of the 
truck or trailer collided with the underpass, the plaintiff is not entitled to 
recover, irrespective of any damage that may have resulted from the tanks 
having collided therewith. Cf.  Electric Co. v. Insurance Co., 229 N.C. 
518, 50 S.E. 2d 295, where the cargo insurance policy contained no exclu- 
sion clause such as that contained in the present contract. 

The plaintiff is entitled to have the evidence considered in the light 
most favorable to i t  and to the benefit of every reasonable inference to be 
drawn therefrom. Chambers v. Allen, 233 N.C. 195, 63 S.E. 2d 212; 
Carson u. Doggett, 231 N.C. 629, 58 S.E. 2d 609; Winfield u. Smith,  230 
N.C. 392,53 S.E. 2d 251. But, when the evidence is so considered, it must 
do more than raise a suspicion, conjecture, guess, surmise, or speculation 
as to the pertinent facts in order to justify its submission to the jury. 
Denny 2,. Snow, 199 N.C. 773,155 S.E. 874. 

A verdict or finding must rest upon proven facts or upon facts of which 
there is substantial evidence. A verdict or finding in favor of one having 
the burden of proof will not be upheld if the evidence upon which it rests 
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raises no more than mere conjecture, guess, surmise, or speculation. 
"There must be legal evidence of every material fact necessary to support 
the verdict or finding, and such verdict or finding must be grounded on a 
reasonable certainty as to the probabilities arising from a fair  considera- 
tion of the evidence, and not a mere guess, or on possibilities." 23 C.J., 
pp. 51-52; S. v. Johnson, 199 N.C. 429, 154 S.E. 730; Denny v. Snow, 
supra; Broughton v. Oil Co., 201 N.C. 282, 159 S.E. 321; Shuford v. 
Scruggs, 201 N.C. 685, 161 S.E. 315; h'utton v. Herrin, 202 N.C. 599, 
163 S.E. 578; Plyler v. Country Clzib, 214 N.C. 453, 199 S.E. 622; Cum- 
mings v. R. R., 217 N.C. 127, 6 S.E. 2d 837; Mercer v. Powell, 218 
N.C. 642, 12 S.E. 2d 227; Mills v. &!oo~.e, 219 N.C. 25, 12 S.E. 2d 661; 
Mitchell v. Melts, 220 N.C. 793, 18 S.E. 2d 406; Lumber Co. v. Elizabeth 
Ci ty ,  227 N.C. 270, 41 S.E. 2d 761. As was said by the late Chief Justice 
Stacy, in S .  v. Johnson, supra: "The general rule is that, if there be any 
evidence tending to prove the fact in issue, or which reasonably conduces 
to its conclusion as a fairly logical and legitimate deduction, and not 
merely such as raises a suspicion or conjecture in regard to it, the case 
should be submitted to the jury. But as was said in the case where a 
darky was being prosecuted for the larceny of a pig, there must be more 
than the argument of the solicitor: 'Gentlemen of the jury, there was a 
hog. Here is a negro. Take the case.' Wilson v. Lvimber Co., 194 N.C. 
374, 139 S.E. 760; Moore v. R. R., 173 N.C. 311, 92 S.E. 1." 

What is the evidence in this case to support the finding that the plain- 
tiff's truck or trailer collided with the underpass? 

The evidence of Mr. Jenrette to the effect that about two weeks after 
this collision he examined the underpass and found certain "scarring" on 
the right pier about 7 feet from the ground, has no probative value, and 
the defendant's objection to its admission should have been sustained. 

'The plaintiff must rely upon the testimony of its driver, Roy Hargis, 
and the reasonable inferences that may be drawn therefrom to sustain the 
verdict on the first issue, and when his testimony is so considered, if it 
is insufficient to sustain the verdict, the defendant's motion for judgment 
as of nonsuit must be allowed. 

'This witness testified that no part of the tractor or trailer came in 
contact with the bridge either at  the top or a t  the sides. H e  also made 
a sworn statement to this effect to an agent of the defendant five days 
after the collision occurred, and repeated it two or three times in his oral 
testimony at the trial. 

(~ounskl for plaintiff was permitted by the court not to impeach this 
witness but to cross-examine him on the ground that he was hostile. Pur.  
suant to this ruling, counsel tried diligently and with some success to get 
the witness to characterize his signed statement as well as his testimony 
about what occurred at the time of the collision a13 being merely his 
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opinion or a guess on his part. This added nothing by way of proof that 
plaintiff's truck or trailer came in contact with the underpass, but merely 
tended to raise a doubt as to what did cause the collision and thereby leave 
the ascertainment of the crucial facts in the case wholly to conjecture, 
surmise, or speculation. Even so, while being so examiied, the witness 
said: "When I seen the tanks, pulled over and looked it looked as if the 
top tanks had hit the bridge." Moreover, he testified on cross-examination 
by defendant's counsel, that two of the four or five large tanks that were 
standing up in the front of the trailer were bent close to the top; that he 
entered the underpass as near in the middle as possible and when he 
stopped, the rear end of the trailer was still under the underpass ; that at  
the time of the collision he was going only 12 or 15 miles an hour; that 
when he got off the truck, part of the stake-body of the trailer on his 
right-hand side had been broken off; that no part of the tractor or trailer 
came in contact with the bridge, and there mas "no sign of a tractor or 
trailer going to the side, being forced over on the right." Furthermore, 
he testified that the sworn statement that he made and signed before a 
Notary Public on 12 April, 1949, was correct "excepting that I couldn't 
swear to what caused the tanks to hit the underpassing." 

If ,  as this witness testified, no part of the truck or trailer came in 
contact with the underpass, and there seems to be no evidence to the con- 
trary, unless it be by inference based on mere speculation or conjecture, it 
becomes immaterial whether the three stakes on the trailer were broken 
by the pressure of the tanks against them or by the pressure of the tanks 
against the chains by which they were held in place and tied to the sides 
of the trailer. I n  any event, the right-hand side of the platform of the 
trailer, including the steel band, or bands, which held the upright stakes 
in place, was not damaged. 

The sworn statement referred to above was introduced in evidence by 
the defendants. However, in considering the motion for judgment as of 
nonsuit renewed a t  the close of the entire evidence, the evidence of the 
defendant which is not in conflict with the evidence of the plaintiff, may 
be used to explain or make clear what has been offered by the plaintiff. 
"This was the purpose of the Legislature in providing that such motion 
might be renewed at the conclusion of all the evidence." S. v. Fubcher, 
184 N.C. 663, 113 S.E. 769; Hare z'. Wed,  213 N.C. 484, 196 S.E. 869. 

The evidence adduced in the trial below, in our opinion, is insufficient 
to support the verdict. The motion for judgment as of nonsuit should 
have been allowed. 

Reversed. 

PARKER, J., took no part in the consideration or decision of this case. 
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HARRIS EXPRESS, INC., T. T. B. JONES, JR. 

(Filed 26 November, 1952.) 
1. Trial § 22b- 

Where plaintiff's witness testifies as to statements :made by defendant, 
and defendant testifies in ex~lanation and clarification thereof, defendant's 
testimony is competent to be considered on plaintiff's motion to nonsuit. 

2. Automobiles 55 8d, 18h (3)-Evidence held to show contributory negli- 
gence as a matter of law on part of driver sideswiping rear of trailer 
standing on highway. 

Plaintiff's evidence tended to show that defendant was driving his 
tractor-trailer a t  night along a four-lane highway and stopped on the right 
shoulder to investigate motor trouble, leaving the left rear of the trailer 
projecting over the hard surface for some two feet, that plaintiff's driver 
was proceeding in the same direction in the right-hand traffic lane and, 
because partly blinded by the lights of approaching vehicles, was watching 
the line marking his traffic lane and did not see defendant's trailer until 
the right side of his trailer collided therewith. Held:  The evidence dis- 
closes contributory negligence as a matter of law on the part of plaintiff's 
driver, and nonsuit was properly entered. As to whether the evidence dis- 
closed a "parking" of defendant's tractor-trailer within the meaning of 
G.S. 20-161 ( a )  and as to whether the evidence discloseti that rear lights of 
defendant's tractor-trailer were not burning, qucere? 

ERVIN, J., dissenting. 
JOHNSON, J., concurs in dissent. 
PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from NcLean,  Special Judge, a t  12  May, 1952, 
Extra  Civil Term, of MECPLENBURQ. 

Civil action to recover for property damage alleged.1~ resulting from 
actionable negligence of defendant i n  which upon tr ial  in Superior Court 
judgment of nonsuit was entered a t  close of all the evidence. 

Plaintiff alleges in its complaint, and defendant admits i n  his answer, 
that  a t  about 1 2  :45 am.,  on 19 November, 1950, a semi-trailer owned by 
i t  was being operated in a northerly direction along U. 5;. Highway No. 29 
a t  a point approximately four miles south of Salisbury in Rowan County, 
North Carolina, and that  a collision occurred between the right front  of 
its semi-trailer and the left rear corner of defendant's semi-trailer. 

Plaintiff also alleges in substance the following: Tha t  a t  the time of 
the collision a tractor and trailer owned and operated by defendant was 
parked on the right-hand side of IT. S. Highway No. 29; with left rear 
corner thereof extending over the pavement, so as to b1ol.k a portion of the 
extreme east or  right-hand edge of the pavement; that  as plaintiff's trailer 
was being operated in  a northerly direction along the highway a t  a reason- 
able rate of speed, the driver met two vehicles traveling in  the opposite 
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direction-the lights of those vehicles shining in his eyes; and that he did 
not observe that defendant's trailer had been so parked, and without any 
negligence on his part, the collision occurred, and by reason thereof plain- 
tiff's trailer, and the cargo being transported therein, were damaged in 
s~ecified sum. 

Plaintiff further alleges that the collision and damage were the proxi- 
mate result of the negligence and carelessness of the defendant, in that he 
parked a tractor and trailer (a )  on the shoulder of the highway with left 
rear corner of it extending over and partially blocking the pavement, (b) 
without sufficient lights or other warning signals thereon, (c) and failed 
to display not less than 200 feet to the front and rear of the vehicle a 
warning signal in violation of C.S. 20-161, and (d) left same in such - - 

~os i t ion  that he knew or should have known that it would endanger other - 
traffic moving in a northerly direction along said highway. 

Defendant, answering the complaint, denies in material aspect the alle- 
gations therein contained, except as covered by the admissions hereinabove 
first stated. 

And defendant. as a further answer and defense. avers in substance 
that the driver of plaintiff's tractor and semi-trailer, while acting as the 
agent and servant of plaintiff and in the course and scope of his employ- 
ment, was negligent in that he failed: ( a )  to keep a proper lookout for 
vehicles in or about the highway, (b) to have plaintiff's tractor and semi- 
trailer under control, (c) to stop within the range of its headlights, and 
(d)  to operate same at a reasonable rate of speed under the existing cir- 
cumstances, and by such negligence contributed to and proximately caused 
the collision and damage of which complaint is made, and such contribu- 
tory negligence is pleaded in bar of plaintiff's right to recover in this 
action. 

And defendant set up and pleaded a counterclaim arising out of the 
same collision as that on which plaintiff bases its action,-details of which 
need not be stated here since the nonsuit was granted on motion of defend- 
ant, and he does not appeal. 

Upon the trial in Superior Court evidence offered by plaintiff tends to 
show these facts : At the time of the collision U. S. Highway No. 29 was 
paved-approximately 40 feet in width-the driver of plaintiff's tractor 
and semi-trailer saying 48 feet-with shoulder on the east side about 15 
feet wide. There were painted lines on the pavement indicating two lanes 
for northbound traffic, and two lanes for southbound traffic. At the scene 
of the accident the highway is straight and level,-there being a crest of 
a rise about 100 yards south of the point of the accident. 

There were involved in the accident (1) a White tractor owner by 
R. C. McCord, pulling a trailer owned by plaintiff, and operated by one 
Eugene J. Helms, and an International tractor and semi-trailer owned 
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and operated by defendant. Both were traveling no]-therly. Plaintiff's 
trailer was about six inches wider than the tractor which was pulling it. 
The width was estimated to be twelve feet two inches. 

And the following is pertinent testimony of witnesses for plaintiff: 
W. M. Anthony, a member of the North Carolina State Highway 

Patrol, testified: "I investigated the accident . . . at the time I reached 
the scene . . . the tractor and trailer of Mr. Jones was headed north and 
was on its right-hand or the east shoulder. The left rear trailer wheel 
was 6 inches . . . and the left front tractor wheel wtis 18 inches east of 
the east edge of the pavement. The left rear corner . . . had been 
damaged. 

' T h e  Harris Express tractor and trailer was also headed north, and 
was located on the right-hand or east shoulder, and was some distance 
beyond, or north, of the defendant's tractor and trailer. The right-hand 
side . . . had been ripped open, and bolts of yarn were scattered about 
for about a block. 

"I saw no marks on the shoulder immediately south of the Jones 
vehicle. 3fr. Jones was present and told me that he had stopped because 
of some engine trouble and had done some work on his {engine immediately 
prior to the accident. 
''I saw no flares about the scene. There were red lights on the rear of 

Mr. Jones' trailer but those lights were dim. 
"There were marks on the pavement opposite the Jones trailer and 

located a few inches to the left or west of the east edge of the pavement." 
Eugene J. Helms, by deposition, testified: "On November 19, 1950, I 

was employed by Harris Express as a truck driver. On the night of 
November 18 I left Charlotte to drive a White tractor and semi-trailer 
to New York . . . about 11 :I0 or 11 :15 P. M. S h o ~ t l y  after midnight 
on the morning of November 19, I was involved in an accident. 

"North of Kannapolis, N. C., I was traveling along a four-lane high- 
way, and met two automobiles which were traveling side by side. I 
dimmed my lights a couple of times. The automobile on the outside lane 
dimmed its lights, but the one on the inside did not. The car which did 
not dim its lights was the one closest to me. 

"When the cars were about 100 or 150 feet from me, one was moring 
towards me a little bit, and I eased over. About that time I struck the 
tractor and trailer parked on the right-hand side of the road. The tractor 
was parked about 8 feet off the pavement . . . and the back of the trailer 
. . . the left corner . . . going in the direction I was going, was about 
two feet over the paved portion of the highway. 

"After I entered the four-lane stretch of highway I was running 40 or 
45. I slowed down, and at  the time of this collision I was running around 
30 miles an hour-not over 30 miles . . . 
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"Immediately prior to the collision my tractor and trailer unit was 
completely on the highway, and before the collision no portion of my 
tractor or trailer had left the paved portion of the highway." 

Then the witness was asked these questions and gave answers as shown : 
"Q. When did you first see this tractor-trailer unit that was parked 

along the east side of the highway? A. When I hit it. Q. You hadn't 
seen i t  prior to then? A. No. H e  didn't have his flares or anything out, 
fusees, flares or anything out." 

Then the witness continued: "After the coIlision my unit traveled 15 
feet. I pulled off on the shoulder. I went back to the other unit, and 
there was a man standing in front of the truck. A State Patrolman came 
to the scene about 5 minutes after the accident happened. The right front 
corner of my trailer hit the left rear corner of the other trailer. There 
were marks on the pavement made by my tires. The right tires made the 
marks. The collision jerked the trailer around as I put on brakes." 

Then the witness was asked in pertinent part the following questions 
to which he answered as shown: 

"Q. What was the condition of the road that night? A. Fair, sort of 
foggy. Q. Foggy? A. Not foggy, but you know late at  night like that the 
dew starts falling. Q. And you had a little trouble with the visibility, 
didn't you? 8. Yes, Sir, with lights in front of me. Q. How far  can 
you see either way from the point where the collision took place? A. 
About a half mile. I was traveling . . . in the extreme right-hand lane 
. . . The highway has a center line on it. Q. You could see the center 
line? A. Yes, Sir, by looking down close. The cars in front of me had 
me blinded, and I was looking down at the line so I couldn't get over the 
line. Q. You were using that as a guiding spot to keep you in the road? 
A. Yes, Sir. Q. And you didn't see any vehicle in front of you until you 
came to within 100 feet of i t ?  A. I didn't see it then. Q. You didn't see 
it then? A. No, Sir. There was nothing between me and the vehicle 
with which I collided. I did not see any flares nor any red lights. The 
cab of my tractor had passed the parked trailer before the collision took 
place . . . Q. Now, were the vehicles in front of you that you came in 
contact with in motion at  the time? A. Yes, Sir, the two cars meeting 
me had me blinded and I wasn't looking at  the right-hand side. I was 
looking at  the line. Q. You had your eyes centered on the center line; 
you weren't looking in the immediate direction straight ahead, were you? 
A. No, Sir. Q. You never did take your eyes off the center line of that 
roadway, did you? A. No, Sir. The cars had me blinded, and I was 
keeping on my side so nobody would side-swipe me." 

Then on re-direct examination, the witness concluded by saying: "My 
vision was obscured by a reflection of the lights of approaching cars. 
When there were no cars approaching, I could see 300 yards." 
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When plaintiff first rested its case, motion of defendant for judgment 
as of nonsuit was overruled. Then defendant, reserving exception thereto, 
testified in pertinent part as follows: ".l own the tractor and trailer 
which was involved in the accident . . . My engine began to miss, and I 
pulled to the right shoulder to see about i t  . . . I stopped on the shoulder 
. . . I had completely checked my engine, and was standing near the 
tractor preparing to get into it when the collision occurred . . ." 

Defendant's motion for judgment as of nonsuit, renewed at the close of 
all the evidence, was allowed, and from judgment in accordance therewith 
plaintiff appeals to Supreme Court, and assigns error. 

Covington & Lobdell f ~ r  plaintiff, appellant. 
Robert D. Potter and B. Irvin Boyle for defendant, appellee. 

WINIIORKE, J. Testing the evidence offered by pla ntiff and so much 
of defendant's evidence as is favorable to plaintiff, or tends to explain and 
make clear that which has been offered by the plaintiff, in this case, Rice 
v. Lumberton, 235 N.C. 227, 69 S.E. 2d 543, i t  may be fairly doubted 
that there is shown any evidence of actionable negligence on the part of 
defendant. Morris v. Transport Co., 235 .N.C. 568, 70 S.E. 2d 845. 

Here, as in the Morris case, the uncontradicted stateinent of defendant, 
offered in evidence by plaintiff through its witness, PE trolman Anthony, 
and explained by the testimony of defendant, refutes the theory of "a 
parking" of defendant's tractor-trailer at  the place of the collision in 
question, within the meaning of the statute G.S. 20-161 (a )  as amended 
by Chap. 165 of 1951 Session Laws of North Carolina. (See discussion 
in the Morris case.) 

Likewise as to permitting the tractor-trailer of defendant to be on the 
highway without lights. The factual situation here is so similar to that 
in the Morris case that what is said there in this respect is applicable and 
appropriate here. 

But if it be conceded that defendant was negligent in some respect 
alleged in the complaint, i t  is manifest that the driver of plaintiff's 
tractor-trailer was negligent in the operation of it, and that such negli- 
gence was the proximate cause, or at  least one of the proximate causes of 
the collision and property damage of which complaint is here made. 

The case comes within and is controlled by the priwiples enunciated 
and applied in Weston v. R. R., 194 N.C. 210, 139 8.13. 237, the .Morris 
case, supra, and the list of cases cited in the Morris case at  pp. 576-577, as 
well as in the case of Morgan v. Cook, ante, 477. Corlpare IIammett v. 
Miller, 227 N.C. 10, 40 S.E. 2d 480, and Clark v. Lcrmbreth,'235 N.C. 
578, 70 S.E. 2d 828. 

Hence the judgment below is 
Affirmed. 
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ERVIN, J., dissenting : When I construe the evidence in the light most 
favorable to the plaintiff, I reach the deliberate conclusion that i t  makes 
out this case : 

The defendant knowingly permitted the rear end of the semi-trailer 
drawn by his disabled road tractor to project onto the main traveled part 
of a congested highway on a dark and c l h d y  night. While so doing, he 
violated G.S. 20-134 by failing to exhibit a red tail light at  the rear of his 
semi-trailer, and G.S. 20-161 by failing to display red flares to warn 
approaching motorists of the impending peril. The plaintiff's north- 
bound motor vehicle came upon the scene from the rear in the charge of a 
driver who was keeping a proper lookout and proceeding at  a reasonable 
speed. As the plaintiff's motor vehicle neared the rear of the defendant's 
stationary and unlighted semi-trailer, it met a motor vehicle which was 
moving along the highway in the opposite direction. This southbound 
motor vehicle projected glaring headlights into the face of the plaintiff's 
driver, blinding him and compelling him to fix his gaze on the painted 
line marking the inner edge of his traffic lane in order to avoid collision 
with the approaching vehicle. As a consequence of these events, the 
plaintiff's driver was unable to see the stationary and unlighted semi- 
trailer of the defendant in time to avoid striking it. 

For this reason, I am of the opinion that the question of whether the 
defendant was guilty of actionable negligence and the question of whether 
the plaintiff's driver was guilty of contributory negligence were for the 
jury. 

I am unable to give my assent to the legal premise which necessarily 
underlies the decision of the majority-that the law imposes upon the 
nocturnal motorist the absolute and unvarying duty not to move a motor 
vehicle along a highway at all unless he has a complete knowledge of all 
obstructions lying ahead, no matter how unexpectable and unperceivable 
those obstructions may be. This legal premise requires of the nocturnal 
motorist an infallibility not possessed by any man who ever traveled over 
the earth's surface by motor vehicle or otherwise. 

JOHNSON, J., concurs in dissent. 

PARKER, J., took no part in the consideration or decision of this case. 



I N  THE S U P R E M E  COURT. 

WILL E. WOODALL, ADMINISTRATOR OF THE ESTATE OF DEAN B. STOVER, 
SR., DECEASED, V. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 26 November, 1952.) 

Railroads 5 P E v i d e n c e  held to  show contributory negligence as matter of 
law on part of motorist driving across tracks without looking. 

The evidence tended to show that on a day when a light rain was falling, 
a motorist, first in a line of traffic stopped a t  a crossing by a southbound 
train, started across the tracks immediately the crow5ng was cleared by 
the southbound train, and was struck by a northbound train on the far 
track notwithstanding that the tracks were straight and that his view was 
unobstructed when he reached a point within about twenty feet of the 
tracks. There was also evidence that the flagman attempted to attract the 
motorist's attention and keep him from continuing across the tracks. Held:  
The evidence discloses contributory negligence as a matter of law on the 
part of the motorist, barring recovery. Testimony of one of plaintiff's 
witnesses that the motorist could not have seen the flagman held, when 
considered in context, merely an argumentative deduction of the witness 
respecting the estimate of the motorist's vision. 

PAUKER, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Sharp, Speciczl Judge, August Special Term. 
1952, of JOHNSTON. 

Civil action by plaintiff to recover damages for the alleged wrongful 
death of his intestate, caused by an  automobile-train collision a t  a grade 
crossing. 

The collision occurred about 11 :00 o'clock on the morning of 12 Janu-  
ary, 1950, when the DeSoto automobile driven by the plaintiff's intestate, 
Dean B. Stover, Sr., was struck by one of defendant's freight trains a t  a 
grade crossing in the town of Benson, North Carolina, where Main Street 
crosses the north-south double line tracks of the defendant railroad. The  
tracks run  through the town of Benson in a north-south direction; Main 
Street runs east and west and crosses the railroad a t  about right angles. 
The  intestate was driving easterly, and was first in a line of cars stopped 
on the west side of the crossing while i t  was blocked by a southbound 
passenger train on the track next to him. As soon as the rear of the pas- 
senger train cleared the crossing, intestate drove his car across the south- 
bound track next to him onto the easternmost track, on the f a r  side, imme- 
diately in front  of, and was hit  by, the locomotive (of an  approaching 
northbound freight train. Intestate was fatally injured in the collision. 

A watchman or flagman was regularly maintained hy the defendant a t  
the crossing. Intestate was employed as a traveling salesman. During 
the preceding 35 years he visited Benson three or four times a year. 
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The evidence respecting physical conditions around the crossing at  the 
time of the collision may be summarized as follows: Main Street at the 
railroad crossing is about 66 feet wide. On the south side of the street, 
next to the west side of the railroad right of way, is a brick store building 
known as Hudson's place. Opposite this store and on the north side of 
the street, next to the railroad right of way, is the First Citizens Bank 
&. Trust Company building. Both of these buildings are about 65 feet 
from the southbound or wekernmost railroad track. and it is about 8 feet 
between the east rail of the southbound and the west rail of the north- 
bound tracks. Located on the right of way between the Hudson Building 
and the railroad tracks was a watchman's shanty-a little house 8 or 10 
feet square and about 1 2  feet high. This shanty was located about 20 feet 
from the west rail of the northbound track. Some cars were parked near 
the shanty on Railroad Street, but there was "no obstruction to a view of 
the track to the south at  a point even with the watchman's shack. . . . 
After you pass the watchmin7s shack you can see an indefinite distance 
down the track. . . ." 

The plaintiff's further evidence may be summarized as follows : 
The witness Chester Tart  testified: ". . . I was standing between Hud- 

son's store and the railroad track, . . . in Railroad Street. I saw a 
maroon car (intestate's) sitting on Main Street, stopped, about 8 or 10 
feet from the southbound line. . . ., and as quick as the train going south 
cleared the track, he started on across. The freight train was coming 
north and hit him right plumb in the side. . . . I saw the watchman at 
the crossing. When the car started to pulling off after the passenger train 
pulled on south, the flagman broke out from the house and started out 
there, he was about halfway from the little house to Main Street. The 
flagman made efforts to stop him. He  held up the flag and hollered some- 
thing . . ., the car was going across the southbound track. The watch- 
man was on the right side of the car. . . ., not on the track; . . . As the 
watchman raised his stop sign and flag, the car was going down Main 
Street, . . . The car wasn't making over 10 miles an hour; it had just 
started in low gear. I did not hear any signal right at that time, but 
just about the time it hit, the best I recollect, the train blew. . . . I would 
say the train was making between 50 and 75 miles an hour." Cross- 
examination : ". . . I t  was raining hard enough some people had on rain- 
coats . . ., but at  that time it was drizzling. . . . The watchman stand 
is on the west side of the railroad, and the way Mr. Stover was traveling 
it would have been on his right. The watchman was in the little house 
when he started to pull off. -1 would say Mr. Stover was not over 15 or 
20 feet from the nearest rail of the southbound track, the first rail of the 
first track. . . . Vhen the flagman was trying to stop him, he had done 
started across. Mack had a stop sign and hollered something when Mr. 
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Stover crossed the southbound track. I f  he touched the car, I did not 
see him, he was not close enough to touch it when he crossed the first 
track. . . . I didn't see Mr. Stover look to the right or left, i t  was so 
quick; . . . About the time he hit the first track, t'he watchman raised 
the flag and hollered something. . . . At the time he was talking to Mr. 
Stover and trying to get him to stop, I would say he was about 7 feet from 
him, about middleway of the car. . . . The Stover car mas the only one 
that tried to pass." 

The witness Mike Parnell testified in part:  ". . . I was standing beside 
Hudson's store, . . . When the passenger train pull(sd up . . ., the fel- 
low who got killed pulled up and stopped and waited until the train pulled 
off. As soon as this train pulled off, I looked around toward him, he 
throwed up his hand at me, and when he pulled across the track this other 
train hit him. . . . I did not observe the watchman. I looked at the 
center of the street. . . . I did not hear any warning sound such as a 
whistle or bell and didn't even know the train was around. I n  my opinion 
the train was running between 60 and 70 miles an hour when it hit the 
car." 

Earl  Stewart testified in par t :  ". . . I was standing on the street on the 
northwest side right in front of the Citizens Bank. 'The maroon DeSoto 
car came in about 7 or '?'1/2 feet from me. The weather was bad, you 
couldn't see. I t  was cold and foggy and rainy; you couldn't see through 
the glass at  all. . . . I didn't observe the watchman In the vicinity right 
at  that time, but just about the time the train hit the car, I looked and 
saw the watchman. . . . When Mr. Stover started across the railroad 
track, the watchman was on the south side of Main Street, just the least 
bit; . . . he was over halfway on the south side. I didn't hear any 
warning signals such as whistle or bells. . . ." Cross-examination : ". . . 
The passenger train had moved off when I first saw the DeSoto car com- 
ing directly west. I t  was moving when I saw i t  first; . . . The flagman 
was across the street, a little below the middle of the street toward the 
south. . . . Mr. Stover was not crossing in the middle of the street, he 
made kind of a little curve on the left side of the street going east. Cars 
were parked, and he came in around the cars, . . . I say he could not 
have seen the flagman. He  couldn't have or I couldn't have either. . . . 
There was no car in front of Mr. Stover when he whipped around to the 
left." 

The witness Fulton Surles testified: ". . . I came out of the Clerk's 
office a t  the back of the bank and happened to be there a t  the time this 
happened. . . . I saw the crossing watchman. I couldn't say the position 
of the crossing watchman a t  the time the car started to move. I was 
about 115 or 120 feet away, standing in the door, and it looked like the 
watchman tried to stop the car. The watchman was kind of on the side 
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of the car, the south side of the street, the off-side from the driver. I 
couldn't say I heard the whistle blow." Cross-examination: ". . . I saw 
one train pass going south towards Dunn. The train that  hit the car was 
going north towards Four Oaks and Smithfield. . . . After passing the 
Hudson corner and before he got to the watchman's tower, he could have 
seen an  approaching train from the direction of Dunn a good ways, a 
block, I would say. . . . After the car passed Hudson's corner and before 
he got to the little house, he could have seen a pretty good ways, a mile if 
i t  was clear, right straight down the railroad. . . . As soon as he passed 
that (the watchman's shanty), he could see a mile down the railroad. I t  
is perfectly straight. I t  is something like 20 feet from the eastern edge 
of the watchman's tower to the first rail of the northbound line, I don't 
know definitely, but there were six or seven steps within which a man 
could have seen one or two miles. I t  had been raining that  morning, and 
a t  the time the train hit the auto i t  was dropping a light rain, not hard 
enough to keep a man from seeing a train. . . ., i t  looked like the watch- 
man tried to stop the man. H e  had a red flag and a stop sign in his hand. 
I could see them both. . . . H e  was waving the flag as i t  started across, 
and I believe he touched the car. I couldn't tell where he touched it from 
where I was, but i t  looked to me like he was kind of at  the right-hand 
front of the car. The driver was on the other side. . . . I could not tell 
whether the man in the car looked in either direction. . . . H e  was the 
first man to cross. . . ., and no one else attempted to cross a t  that time." 

Plaintiff's witness C. N. Proctor testified on cross-examination that he 
was standing in the door of the baggage room on the west side of the 
station, adjacent to the northbound tracks, and had a clear and unob- 
structed view of the Main Street crossing, except as i t  was blocked by the 
southbound train before i t  pulled off: ('I saw Hosea Mack, the crossing 
watchman, standing in  the crossing in the middle of the east side, holding 
up  the sign and flag in the middle of the street. I saw a maroon-colored 
car approaching the watchman from the west. As soon as the rear of 
No. 75 (the passenger train) cleared, this maroon car (intestate's) came 
up from the west going east rather fast. I t  looked to me like he drove 
around something else and was driving around the rear of 75. The cross- 
ing watchman was in  the middle of the street trying to stop traffic. . . . 
The Stover car was the only one that moved onto the track. . . . At the 
time the car passed the crossing watchman, it was close enough for him 
to hit the side of the car with his flag and stop sign. . . . There was just 
a little drizzle, vision was good; . . . Where a vehicle passes the eastern 
edge of that  (Hudson) building, there was nothing to obstruct the view 
to the south except the rear of the train that  had just departed. I heard 
the signals of the freight train going north call for signals. H e  blowed 
the whistle four times, calling for instructions. . . ." 
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The defendant offered the testimony of several eyewitnesses who testi- 
fied that timely signals were given by the approaching freight train and 
that the watchman, Hosea Mack, did not leave the street crossing or go 
back to the shanty prior to the arrival of the freight train that struck 
the intestate. I n  substance, these witnesses said that as soon as the rear 
of the southbound train cleared the crossing, the watchman from his posi- 
tion in the street on the east side of the tracks moved over to the west side 
facing intestate and the line of traffic behind him. A.s the witness Nor- 
man Duncan put it, the watchman "crossed from one side to the other 
near the center of the street. . . . I would say a little bit south of center. 
H e  had a red flag in his hand and an iron sign that says 'STOP' . . ." 
The witness Aaron Johnson said : "After the passenger train got by, I 
saw Hosea Mack somewhere near the middle of the street with a red flag 
in one hand and a stop sign in the other which was a round piece of metal 
about 18 inches. I think he was in such a position as to be seen by people 
crossing the street if they had looked. . . . He took the red flag and waved 
i t  right over near the windshield of the Stover car and said something to 
him. . . . I was about 8 feet from the Stover car at  the time he started 
its movement across the intersection. . . . From the time the passenger 
train got there until the time Mr. Stover was killed I[ did not see Mack 
go to the watchman's shack, and I was 6 or 8 feet from the shack, right 
there a t  it." 

The defendant's motion for judgment as of nonsuit, made at  the close 
of the plaintiff's evidence and renewed at the conclusion of all the evi- 
dence, was allowed, and from judgment based on such ruling the plaintiff 
appealed, assigning the ruling and judgment of the court as error. 

E. A. Parker and Jane A. Parker for appellant. 
Shepard & Wood for defendant, appellee. 

JOHNSON, J. This case involves no new question requiring extended 
discussion. Conceding, without deciding, that the evidence offered below 
made out a prima facie case of actionable negligence :against the defend- 
ant, even so, i t  is manifest, as the only reasonable inference deducible 
from the plaintiff's evidence, that the intestate, in driving his car on the 
northbound track immediately behind a passing train, .without in any way 
trying to ascertain whether another train was about to pass on this track, 
and in  failing to pay attention to the warning given by the watchman in 
the street, failed to exercise due care for his own safety, and that such 
failure to exercise due care contributed to, and was a proximate cause of, 
his death. This defeats recovery. The case is controlled by the princi- 
ples explained and applied in Harrison v. R. R., 194 1N.C. 656, 140 S.E. 
598. See also: Moore v. R. R., 203 N.C. 275, 165 S.;E. 708; Johnson v. 
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R. R., 214 N.C. 487,199 S.E. 704; Miller v. R. R., 220 N.C. 562,18 S.E. 
2d 232; Godwin v. R. R., 220 N.C. 281, 17 S.E. 2d 137; Carruthers v. 
R. R., 232 N.C. 183,59 S.E. 2d 782; Jones v. R. R., 235 N.C. 640,70 S.E. 
2d 669 ; 44 Am. Jur. ,  Railroads, Sec. 556; Annotation : 56 A.L.R. 543. 

We have not overlooked the statement of the plaintiff's witness E a r l  
Stewart that  ('he (intestate) could not have seen the flagman." This 
statement mas made on cross-examination. When considered in  context 
i t  is nothing more than an  argumentative deduction of the witness re- 
specting his estimate of the range of intestate's vision while he was pulling 
to the left side of the street to go over the tracks. Previously, this witness 
had stated that  the watchman was out i n  the street-"just the least bit 
. . . over halfway on the south side." See Parker v. R. R., 232 N.C. 472, 
bot. p. 4'74; 61 S.E. 2d 370; Tart c.  R. R., 202 N.C. 52, 161 S.E. 720; 
Harrison v. R. R., supra. 

The judgment below is 
Bffirmed. 

PARKER, J., took no part  in the consideration or decision of this case. 

STATE O F  NORTH CAROLINA EX REL. UTILITIES COMMISSION v. 
JULIUS Rf. FOX, D/B/A FOX TRANSFER COMPANY, GASTONIA, 
NORTH CAROLINA. 

(Filed 26 November, 1952.) 

Utilities Commission 3 5- 

Upon appeal from the denial by the Utilities Commission of a petition 
for amendment of certificate to permit petitioner, an irregular route com- 
mon carrier of property, to interchange traffic with named interstate com- 
mon carriers of property, held review in the Superior Court is limited to 
the record as certified and to questions of law therein presented, and where 
the decision in the Superior Court is based on additional findings made by 
the court, the cause will be remanded to the Superior Court for judgment 
on the questions of law presented by the record as certified or for remand 
to the Utilities Commission for additional findings if any be deemed neces- 
sary. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by Nor th  Carolina Utilities Commission and Protestants, from 
Nettles, J., September Civil Term, 1952, of GASTON. Remanded. 

This was a proceeding instituted before the North Carolina Utilities 
Commission by the application of Julius M. Fox, an  irregular route com- 
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mon carrier of property, operating under the name of Fox Transfer Com- 
pany, for an  order amending his certificate as such carrier and permitting 
interchange of traffic of all kinds with four other named common carriers 
of property. 

The applicant is holder of Certificate C-178 issued by the North Caro- 
lina Utilities Commission, and has also been granted Certificate MC- 
97873 by the Interstate Commerce Commission by the terms of which he 
is authorized to interchange traffic with other common carriers in inter- 
state commerce, subject to the approval of the North Carolina Utilities 
Commission. 

Applicant alleges that he has been advised that under the regulations 
of the Interstate Commerce Commission he "may conduct operations in 
interstate commerce only to the extent permitted in intrastate commerce 
by his state certificate"; and that Rule 44 as adopted by the Utilities 
Commission unduly restricts applicant's right of interchange; and that 
the amendment of his state certificate so as to permit interchange of traffic 
as prayed would prevent an unjust and unlawful :restriction upon his 
rights. 

The order of the Utilities Commission referred t,o as Rule 44, is as 
follows : 

"Rule 44. Interchange of Traffic. No traffic shall be interchanged be- 
tween contract carriers. nor between a contract carrier and a common 
carrier, nor between a regular route common carrilsr and an irregular 
route common carrier, nor between two irregular route common carriers, 
except after application to the Commission and upon the filing of an 
application the Commission shall within a reasonable time, fix a time and 
place for hearing such application not less than thirty (30) days after 
such filing. . . . The Commission shall cause notice of the time and place 
of hearing to be given by mail to the applicant; to other motor carriers 
holding certificates or perrnits and operating in the territory proposed to 
be served by the applicant; to other motor carriers who have pending ap- 
plications to so operate; and to rail carriers operating in such territory. 
Dual operations, that is, the authority to operate both as a contract car- 
rier and as a common carrier, or both as a regular route common carrier 
and as an irregular route common carrier, shall be construed as separate 
and independent operations for the purpose of this rule, and no inter- 
change or transfer of traffic from one such operation to another shall be 
made except after compliance with the foregoing provisions of this rule." 

Protests to the granting of the application were .filed by Fredrickson 
Motor Express, Miller Motor Express, Helms Motor Express, Great 
Southern Trucking Co., Bottoms-Fiske Co., McLean Trucking Co., and 
Overnite Transportation Co., and these were admitted as parties to the 
record. 
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After hearing the evidence offered the Commission entered order deny- 
ing the application. Exceptions filed by applicant were overruled and 
his petition to rehear was denied. 

I n  the order denying the application the stated views of the Utilities 
Commission may be summarized as follows : 

The purpose of the applicant is to obtain right to interchange interstate 
traffic with certain named carriers of property. The Utilities Commis- 
sion does not have the power to grant or deny the applicant the right to 
engage in interstate commerce. The interchange of interstate traffic with 
other carriers, within or without the State, is controlled by Federal laws 
and regulations. The Interstate Commerce Act does not require a carrier 
engaged solely in intrastate commerce to obtain authority from the Inter- 
state Commerce Commission for transportation of property in interstate 
commerce between places within the State, if there is a commission in 
the State and the carrier has a certificate from such commission. ('Such 
transportation shall, however, be otherwise subject to the jurisdiction of 
the (Interstate Commerce) Commission under this part." Sec. 206, 
Par t  11, I.C.C. Act. The applicant, having been advised by the Inter- 
state Commerce Commission that he could not interchange with other 
carriers traffic moving in interstate commerce without authority granted 
by the State, now applies to the Utilities Commission for an order amend- 
ing his certificate so as to permit him to interchange traffic of all kinds 
with the named carriers. This the Utilities Commission declines to allow. 
The Utilities Commission adds that if Rule 44 needs modification this 
should be done in a proper proceeding for that purpose after notice to all 
carriers. 

I n  his petition to rehear the applicant points out that the order denying 
his application in effect sustains the validity of Rule 44; that while the 
Commission holds it does not undertake to regulate interstate commerce, 
Rule 44 constitutes a direct regulation of interstate commerce; that the 
order deprives him of rights vested in him by see. 7 of the North Carolina 
Truck Act as he was a common carrier by motor vehicles 1 January, 
1947. IIe asserts that Rule 44 violates Art. I, sec. 17, of the Constitution 
of North Carolina, and that it violates Art. I, sec. 8 ( 3 ) ,  of the Constitu- 
tion of the United States, and deprives him of his property without due 
process of law in violation of the 5th and 14th dmendments to the Consti- 
tution of the United States. 

I n  the Superior Court the judge found the following facts : 
"That Julius M. Fox, d/b/a Fox Transfer Company, Gastonia, North 

Carolina, is now, and has been for a period of approximately 18 years, 
engaged in the transportation of freight for hire and at  the time of this 
hearing operated three tractors, one straight truck, two flat trailers, and 
three vans; and it further appearing to the court that subsequent to the 
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adoption of the North Carolina Truck ,4ct, the said ,Julius M. Fox was 
awarded Certificate C-178 granting him authority to transport freight 
for compensation as an irregular route common carrier within the terri- 
tory defined in said Certificate C-178 ; 

"That the said Fox Transfer Company holds Certificate No. MC-9i873 
issued by the Interstate Commerce Commission authorizing the carrying 
on of business in interstate commerce ; 

"That prior to the adoption of the North Carolina Truck Act, said 
Julius M. Fox engaged in the interchange of freight with Grubb Motor 
Lines, Lexington, North Carolina, and with Billings Transfer Corpora- 
tion, Inc., Lexington, North Carolina, and that since the adoption of said 
Truck Act has interchanged freight with Bruce Johnson Trucking Com- 
pany of Charlotte, North Carolina, and had at  the time of his application 
made arrangements for interchanging freight with James H. C. Huitt, 
d/b/a Hui t t  Roofing and Trucking Company, Hiddenite, North Carolina. 

"That subsequent to the issuance of said Certificate C-178, the North 
Carolina Utilities Commission undertook to adopt Rule 44 as Supplement 
No. 1 to General Order No. 4066-A and ordered the same to become effec- 
tive on July 1, 1951. 

"That on December 5, 1951, the said Julius M. Fox, d/b/a FOX Trans- 
fer Company, was notified by letter from the Interstate Commission that 
due to the adoption of Rule 44 by the North Carolina Utilities Conimis- 
sion it would be a violation of the Interstate Commerce Commission's 
regulations for the said carrier to interchange freight with any other 
irregular route common carrier or any regular route cl3mmon carrier due 
to the limitation enunciated in said Rule 44. 

"That an application dated January 19, 1952, was filed by the said 
Fox Transfer Company with the said North Carolina Utilities Commis- 
sion pursuant to Rule 44, praying that an order be issued by the Commis- 
sion amending its Certificate (7-178 to provide that the Fox Transfer 
Company may thereafter interchange traffic of all kirds with the above- 
named carriers with whom he had done business and/or made arrange- 
ments to thereafter engage in the business of interchanging traffic or 
freight. That hearing upon said application was had on March 6, 1952, 
before the North Carolina Utilities Comrnission and that thereafter, on 
March 21, 1952, an order was entered by said Commission denying the 
application of the Fox Transfer Company and rejecting the contention 
of the said applicant that Rule 44 was unlawful and uriconstitusional and 
arbitrarily and capriciously adopted by the Commission. 

"That on April 9, 1952, a petition for rehearing was filed with the 
Commission by Julius M. Fox, d/b/a Fox Transfer Company, but peti- 
tion was denied by order of the Commission dated April 21, 1952. 
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"That on April 28,1952, Julius M. Fox, d/b/a Fox Transfer Company, 
gave notice of appeal to the Superior Court from the order of the Com- 
mission denying the petition for rehearing and the order of the Commis- 
sion dated March 21, 1952, above referred to. 

'(Upon the foregoing findings of fact and the consideration of the law 
arising in this cause : 

"It is ordered, adjudged and decreed that the order of the North Caro- 
lina Utilities Commission dated March 21, 1952, and the order denying 
petition for rehearing dated April 21, 1952, are hereby declared null and 
void for the reason that the same are arbitrary and capricious and in 
violation of the constitutional provisions and in excess of the statutory 
authority of the said Commission; 

"And it is further ordered, adjudged and decreed that Rule 44 promul- 
gated by the Commission as a part of Supplement No. 1 to General Order 
No. 4066-A of the North Carolina Utilities Commission is hereby declared 
to be null and void for the reason that the same is arbitrary and capricious 
and the attempt by said Commission to adopt the same was unlawful and 
in violation of constitutional provisions and in excess of the statutory 
authority granted to said Commission by the General Assembly." 

From the judgment entered the Utilities Commission and the inter- 
vening protestants appealed. 

Attorney-General MclClullan and Assistant Attorney-General Paylor 
for Nor th  Carolina Utilities Commission, p la in t i f ,  appellant. 

Arch  T. Allen for Great Southern Trucking Company,  appellant, inter- 
vener. 

J .  Rufin Bailey for Fredrickson Motor Express, Helms Motor Express, 
Inc., and Miller Motor Express, appellants, interveners. 

J. Wi lbur  R u n n  for Overnite Transportation Company,  intervener. 
Basil L. Whitener for defendant, appellee. 

DEVIN, C. J. The General Assembly has constituted the North Caro- 
lina Utilities Commission, for certain enumerated purposes, a court of 
record, with right of appeal therefrom to the Superior Court, and has 
prescribed the procedure, scope and extent of review on such appeal. 
Ch. 989, Session Laws 1949, now codified as G.S. 62-26.10. The Superior 
Court is authorized to review the proceedings without a jury, and such 
review shall be confined to the record as certified, except as to certain 
matters not here pertinent, and "the court shall decide all relevant ques- 
tions of law." Utilities Corn. v. R. R., 235 N.C. 273, 69 S.E. 2d 502. 
"Appeals from the Utilities Commission are confined to questions of law, 
and on appeal the appellant may not rely upon any grounds for relief 
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which are not set forth in his petition for rehearing by the Commission." 
Utilities Corn. v.  Coach Co., 233 N.C. 119, 63 S.E. 2d 113. 

When the appeal from the order of the Utilities Commission in the 
instant case was duly prosecuted and presented to the Superior Court, the 
extent of the review was limited to the record as certified and to the ques- 
tions of law therein presented. There is no provision for additional 
findings of fact by the judge for the purpose of determining the validity 
of the order of the Utilities Commission brought in question. 

Here it appears the trial judge made findings of fact and upon the 
findings so made rendered judgment that the order of the Commission 
was null and void. 

Without undertaking a t  this time and in this state of the record to 
determine the questions sought to be presented for decision, we deem i t  
proper to remand the case to the Superior Court .for judgment on the 
questions of law presented by the record as certified, or for remand to the 
Utilities Commission for additional findings if any may be deemed 
necessary. 

Remanded. 

PARKER, J., took no part in the consideration or decision of this case. 

INTERNATIONAL MINERALS AND METALS COILPORATION v. BEN 
WEINSTEIN AND ALEXANDER WEINSTEIN, I~DIVIDUALLY AND TRAD- 
ING AS WEINSTEIN HIDE & METAL COMPANY. 

(Filed 26 November, 1952.) 
1. Contracts Q 10- 

Where the agreement between the parties does not specify the time of 
performance, the law prescribes that the act must Ibe performed within a 
reasonable time. 

a. Same--Supplemental agreement held to extend time for performance for 
reasonable period. 

Defendants, by written contract, agreed to deliver a certain quantity of 
scrap metals to plaintiff at a specified price by a specified time, with fur- 
ther provision that upon failure of delivery, plaintiff might buy in the open 
market at  any time within sixty days after delivery was due, and charge 
defendants with the difference in cost. Thereafter by supplemental oral 
agreement, made within sixty days after delivery was due, defendants 
agreed to ship the metals in accordance wtih the terms of the original con- 
tract as soon as defendants could dispose of certain other business matters, 
and plaintiff, in reliance thereon, did not buy the metals in the open 
market within the sixty day period. Over four monl hs thereafter, plaintiff 
notified defendants that plaintiff would purchase the metals in the open 
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market if delivery was not made within twenty-one days, and defendants 
notified plaintif€ they would not deliver the metals. Held: Defendants' 
contention that the oral agreement modified the original contract so as to 
make delivery due a t  the convenience of defendants is untenable, but the 
oral agreement only extended the time for delivery for compliance by 
defendants within a reasonable time under the circumstances outlined in 
the oral agreement, and where plaintif€ purchases in the open market 
thereafter, he is entitled to recover of defendants the dmerence between 
the contract price and the market price. 

3. Contracts Q 18- 
Notification by the purchaser that he would accept delivery if made by 

a specified date in accordance with an oral supplemental agreement ex- 
tending the time for delivery for a reasonable period after the delivery 
date specified in the original contract, held not to constitute a waiver of 
the seller's breach in failing to make delivery in accordance with the 
original contract as modified. 

PABKEB, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Caw, J., March Term, 1952, of WAKE. 
Civil action to recover the difference between the market and contract 

price of certain materials which the defendants agreed to deliver to the 
plaintiff but failed to do so. 

The plaintiff and defendants entered into a written contract dated 
1 May, 1948, by the terms of which the defendants agreed to sell and ship 
one carload of scrap metal, consisting of ten tons of assorted scrap copper 
and ten tons of antomobile radiators, to the plaintiff within thirty days. 
Specifications were agreed upon, and the price the plaintiff was to pay for 
the various types of scrap copper and the other materials was set out in 
the contract. 

The contract also provided that if the defendants failed to ship the 
materials specified in the contract within the time prescribed, that the 
plaintiff should have the right to buy like materials in the open market 
a t  any time within sixty days after delivery was due, and to charge the 
defendants with the difference in cost in the event it was compelled to 
pay a higher price in the open market than that agreed upon in the con- 
tract. Delivery was due 31 May, 1948, but was not made. 

Thereafter, it is alleged by the plaintiff that the plaintiff's agent and 
the defendants entered into a supplemental oral agreement on or about 
11 June, 1948, whereby the defendants agreed and promised to ship the 
materials contracted for in accordance with the terms of the original 
contract as soon as the defendants could dispose of certain other matters 
of business in which they were then engaged; that the plaintiff relied on 
said promise and agreement and did not buy in the materials contracted 
for within the sixty-day period set by the terms of the original contract; 
that during the summer and early fall of 1948 the defendants continued 
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to promise and agree to ship the materials contracted for, and not until 
25 October, 1948, did the defendants notify the plaintiff through its agent 
that they would not ship the materials. 

Plaintiff offered testimony tending to support the allegations of its 
complaint including the amendments thereto. On 25 October, 1948, the 
plaintiff notified defendants by registered letter that unless shipment of 
the materials called for in the original contract was inade by 15 Novem- 
ber, 1948, the plaintiff would buy such materials in the open market and 
charge the defendants with the difference between t h ~  contract price and 
the price it had to pay. The defendants did not ship the materials and 
the plaintiff went into the open market on 17 Noven ber, 1948, and pur- 
chased such materials at  a cost of $1,075 greater than the coiltract price. 

The court submitted the following issurs which were answered by the 
jury as indicated : 

"1. Did the plaintiff and the defendants enter into a supplemental oral 
contract by which the time for the delivery of the scrap material describec! 
in the written contract was extended, as alleged in the .hnended Corn- 
plaint ? 

"Answer : Yes. 
"2. I f  so, did the defendants breach said written contract and said 

supplemental oral contract, as alleged in the Complail~t and the Amended 
Complaint ? 

"Answer : Yes. 
"3. What damage, if any, is the plaintiff entitle11 to recover of the 

defendants ? 
t' Answer : 1075.00." 
From the judgment entered on the verdict the defendants appeal and 

assign error. 

E h r i n g h a u s  & E h r i n g h a u s  for clefendrznts, appellants.  
S m i t h ,  Leach  d? Anderson  for p l a i n t i f ,  appellee. 

DENNY, J. The only assignnlent of error brought forward and argued 
in the appellants' brief is based upon their exceptions to the failure of the 
court below to sustain their motion for judgment as o' nonsuit. 

The defendants contend that the ''supplemental oral agreement" left 
the delivery date indefinite, and converted the original contract into one 
for the purchase and sale of materials at a stated price, delivery to be 
made at  the convenience of the seller. We do not concur in this view. 

We construe the supplemental oral agreement to do nothing more than 
to extend the time of delivery temporarily and to assure the defendants 
that during the time of such extension, the plaintiff mould not exercise 
its right to go into the open market and purchase the materials. The 
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plaintiff's evidence tends to show that each time the defendants were con- 
tacted prior to 25 October, 1948, they promised to make shipment. But, 
on the above date, the plaintiff's agent was informed by the defendants 
that shipment would not be made until the market went down to where 
it mas when the contract was made. There is nothing in the alleged 
supplemental oral agreement, or in the testimony of the defendants, to 
indicate that the time for delivery was in any way made dependent upon 
the status of the market. Neither is there anything in the evidence 
offered by the defendants to indicate that the failure to make delivery was 
due to the other business matters in which the defendants were engaged 
when the time for delivery was extended. 

Manifestly, it was the duty of the defendants to act with reasonable 
promptness and diligence to conlpl  with the terms of their contract. And 
wheu the plaintiff extended the time for delivery for the reasons stated, it 
was under no obligation to wait any longer than was reasonably necessary 
under the existing circumstances for the defendants to comply with their 
agreement. "If no time for the performance of an obligation is agreed 
upon by the parties, then the law prescribes that the act must be per- 
formed within a reasonable time." T r u s t  Co.  v. Insurance Co., 199 N.C. 
465, 154 S.E. 743; Ersk ine  v. Motors  Co., 185 N.C. 479, 117 S.E. 706, 
32 9.L.R. 196; W i n d e r s  v. Hill, 141 N.C. 694, 54 S.E. 440. Certainly 
the defendants are in no position to complain because they were extended 
additional time to carry out the terms of their contract. This is particu- 
larly true since the extension of time was given in response to their 
promise to ship the materials. Neither can it be seriously contended that 
the plaintiff did not give the defendants a reasonable time in which to 
ship the materials after the extension of time for shipment was given on 
11 June, 1948. 

We hold that when the defendants informed the agent of the plaintiff 
that they would not ship the materials described in the contract until the 
market fell to where i t  was when the contract was made, such action 
constituted a breach of the original contract and of the supplemental oral 
agreement. And the fact that the plaintiff notified the defendants that 
the materials contracted for would be accepted if shipped prior to 15 No- 
vember, 1948, did not constitute a waiver of the breach, if the materials 
were not shipped, so as to prevent the plaintiff from going into the open 
market at  any time within sixty days from and after 25 October, 1948, 
and purchasing the materials as it mas authorized to do under the terms 
of the original contract. 

The case was submitted to a jury in  a trial free from prejudicial error. 
And the facts and contentions of the respective parties were considered 
by the jury, and the issues answered against the defendants. The verdict 
will be upheld. 

No error. 
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PARKER, J., took no par t  in the consideration or decision of this case. 

E. A. RAY v. THE HOSPITAL CARE ASSOCIATION, INCORPORATED. 

(Filed 26 November, 1952.) 
1. Insnrance Q 13- C 

Where a contract of insurance does not contravene public policy or posi- 
tive law and the language employed is plain and unambiguous, the court 
must construe and enforce the contract as i t  is written, regardless of 
whether such action works hardship on the one party or the other. 

2. Insurance § 38- 

Where both the policy of hospital care insurance and the agreement for 
reinstatement after its lapse for nonpayment of premiums stipulate that 
the policy as reinstated should not cover subsequent hospitalization for a 
physical condition existing prior to reinstatement, such provision is not 
in contravention of public policy or positire law and must be enforced to 
exclude liability of insurer for hospitalization as a result of a physical 
condition existing prior to the date of reinstatement. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Burgu-yn.  Special Judge, a t  March Term, 
1952, of MECKLENIIURO. 

Civil action upon a hospital and medical care certificate tried in the 
Superior Court upon the appeal of the defendant from an adverse judg- 
ment of a justice of the peace. 

After the appeal had been docketed in the Superior Court, the parties 
agreed upon the facts and submitted the cause to the presiding judge upon 
a case agreed. The essential facts appear in the numbered paragraphs 
set forth below. 

1. The defendant, the Hospital C a w  as so cia ti or^, Incorporated, is a 
nonprofit hospital service corporation which issues hospital and medical 
care certificates for stipulated dues. 

2. On 1 November, 1947, the defendant issued to  the plaintiff, E. A. 
Ray, a hospital and medical care certificate providing for payment by the 
defendant of specified amounts to hospitals and physicians furnishing 
hospital and medical services to  the plaintiff, or his wife, Ethel  F. Ray,  
or his daughter, Joyce Anne Ray. 

3. The certificate was issued in consideration of quarterly dues of 
$12.00 payable in advance, and specified that  all rights under i t  should 
be immediately forfeited by a "failure to make p a , p e n t  of dues on or 
before ( their)  due date." 
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4. Section XI  of the certificate contained these relevant provisions 
respecting lapses and reinstatements : "Any . . . certificate which shall 
have terminated in  any manner or for any cause may be reinstated by this 
Association, in its sole discretion, upon such terms and conditions as it 
may determine; and . . . the Association shall not be liable for a condi- 
tion that existed or had its inception prior to the date of the application 
for reinstatement unless the facts relating to such condition shall have 
been set forth in such application for reinstatement." 

5. The certificate lapsed because of the plaintiff's failure to pay the 
quarterly dues which became due on 1 November, 1949. 

6. Subsequent to that event, to wit, on 15 December, 1949, the plaintiff 
applied to the defendant in writing for reinstatement of the certificate. 
The application stated that the reinstatement of the certificate, if per- 
mitted by the Association, should be upon the terms and conditions set 
forth in Section XI  of the certificate; that the plaintiff understood that 
the Association should not be liable for a condition that existed or had 
its inception prior to the date of the application for reinstatement unless 
the facts relating to such condition were set forth in the application; and 
that the plaintiff, his wife, and daughter were in good health and free 
from conditions which might require hospital or medical care. The plain- 
tiff tendered to the defendant with his application for reinstatement the 
sum of $12.00 to be applied to the payment of dues for the quarter begin- 
ning on 1 November, 1949, in the event the defendant reinstated the cer- 
tificate. 

7. On 16 January, 1950, the defendant approved the application of the 
plaintiff for reinstatement of the certificate "effective November 1, 1949, 
subject to the provisions of . . . (the) . . . certificate"; notified the 
plaintiff of that fact, and "invited . . . (his) . . . attention'' to the pro- 
visions of the certificate relating to the reinstatement of a lapsed certifi- 
cate; and applied the $12.00 tendered by the plaintiff to the dues for the 
quarter beginning 1 November, 1949. 

8. Subsequent to the reinstatement of the certificate, to wit, from 
17 July to 2 August, 1950, the plaintiff's wife required and received hos- 
pital and medical care for conditions that existed prior to 15 December, 
1949, the date of the application of the plaintiff for the reinstatement of 
the certificate. 

9. The defendant disclaimed all liability under the certificate for the 
expenses of the hospital and medical care furnished to the plaintiff's wife 
for the conditions specified in the preceding paragraph. As a conse- 
quence of this disclaimer, the plaintiff was compelled to pay such expenses 
himself. R e  thereupon brought this action against the defendant to com- 
pel it to reimburse him for his outlay on the theory that the defendant 
was liable for the expenses under the contract embodied in the certificate 
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and that its denial of liability for them constituted a breach of such 
contract. The plaintiff and the defendant agree that "the plaintiff is 
entitled to recover . . . the sum of $197.00 plus the: court costs . . . in 
this action . . . if . . . (he) . . . is entitled to recover" a t  all. 

When the cause was heard upon the case agreed, the judge rendered a 
judgment in favor of the plaintiff and against the defendant for $197.00 
with interest and costs, and the defendant excepted and appealed, assign- 
ing the entry of such judgment as error. 

Charles T r u e t t  N y e r s  and J o h n  F. R a y  for p l a i n t i f ,  appellee. 
Claude V .  Jones  for defendnn f ,  appellant. 

ERVIN, J. The appeal presents this single question : Did the contract 
between the plaintiff and the defendant obligate the defendant to make 
payments for hospital and medical care received by the plaintiff's wife 
subsequent to the reinstatement of the certificate for conditions that 
existed prior to the date of the application for reinstatement? 

This rule is well settled: Where a contract of insurance does not con- 
travene public policy or positive law and the language employed in it is 
plain and unambiguous, the court must construe and enforce the contract 
as it is written, regardless of whether such action works hardship on the 
one party or the other. Electric Co. v. Insurance Co., 229 N.C. 518, 50 
S.E. 2d 295; I n d e m n i f y  Co. z. f lood,  226 N.C. 7116, 40 S.E. 2d 198; 
Bailey 21. Insurance Co., 222 N.C. 716, 24 S.E. 2d 814, 166 A.L.R 826; 
Ford v. Insurance C'o., 222 N.C. 154, 22 S.E. 2d 235; Person v. T y s o n ,  
215 N.C. 127, 1 S.E. 2d 367; Sandcrl in v. Insuranc,? Co., 214 N.C. 362, 
199 S.E. 275; Whitalcer v. I n s u ~ a n c e  Co., 213 N.C. 376, 196 S.E. 328; 
Roberts v. Insurance Co., 212 X.C. 1, 192 S.E. 873, 113 A.L.R. 310; 
Lt9xington v. I n d e m n i t y  Co., 207 N.C. 774, 178 S.E. !i47 ; Jolley v. Insur-  
ance Co., 199 N.C. 269, 154 S.E. 400; Cnnt  v. Insupance  Conzpany, 197 
N.C. 123, 147 S.E. 740; J icCain  v. Ins .  Co., 190 N.C'. 549, 130 S.E. 186; 
Power Co. v. Casualty  Co., 188 N.C. 597,125 S.E. 123; P e n n  v. Insurance 
CO., 158 N.C. 29, 73 S.E. 99, 42 L.R.A. (N.S.) 503. 

The contract between the plaintiff and the defendant does not contra- 
vene public policy or positive law. I t  is evidenced by both the certificate 
itself and the agreement of the parties reinstating i he certificate subse- 
quent to its lapse. The certificate and the agreement declare in plain and 
unambiguous language that the defendant "shall not be liable for a condi- 
tion that existed or had its inception prior to the date of the application 
for reinstatement unless the facts relating to such (condition shall have 
been set forth in such application for reinstatement." The case agreed 
shows that the expenses involved in this litigatior were incurred for 
hospital and medical care furnished the plaintiff's w fe subsequent to the 
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reinstatement of the certificate for conditions that existed prior to the 
date of the application for reinstatement, and that the facts relating to 
such conditions were not set forth in the application for reinstatement. 

These things being true, the contract between the plaintiff and the 
defendant explicitly and plainly exempts the defendant from liability on 
the claim now asserted by the plaintiff. 

This conclusion necessitates a reversal of the judgment. The plaintiff 
has no just cause for complaint because it is axiomatic in the law of 
contracts that "as a man consents to bind himself, so shall he be bound." 
Whitaker v. Insurance Co., supra. 

The judgment is 
Reversed. 

PARKER, J., took no part in the consideration or decision of this case. 

NEW HANOVER COUNTY AND C. R. MORSE, CITY-COUNTY TAX COLLECTOR, 
v. ABEL HOLMES AND WIFE, IF MARRIED. 

(Filed 26 November, 1952.) 

1. Appeal and Error 8 31- 
Where judgment is rendered during the December Term of a Superior 

Court, an appeal to the following Fall Term of the Supreme Court is too 
late. 

2. Taxation 9 40h: Dower 8 l- 
Inchoate dower cannot deprive the purchasers at a tax foreclosure from 

the present right of possession. 

3. Trial 8 13: Appeal and Error 8 2- 

Additional evidence may not be introduced after judgment, and no appeal 
lies from the denial of a party's motion to be permitted to introduce such 
evidence. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Burgwyn, Special Judge, February Term, 
1952, NEW HANOVER. Appeal dismissed. 

Tax foreclosure action in which both defendants were duly served with 
summons. They failed to answer and the property was duly sold. Final 
order was entered 27 April 1951. The cause mas heard on two different 
occasions on motions made by defendants after final judgment, and also 
on motion of the purchasers for a writ of possession. The defendants 
excepted to the orders entered and appealed. 
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C. C .  McInt i re  and Isaac C. Wr igh t  for plaintiff appellees. 
Rodgers & Rodgers for defendant appellants. 

PER CURIAM. At the December Term 1951, Burney, J., denied the 
male defendant's motion to vacate the decree of foreclosure and the deed 
executed pursuant thereto. The appeal from this order comes too late. 
Jones v. Jones, 232 N.C. 518, 61 S.E. 2d 335. 

At the February Term, 1952, Burgwyn, Special Judge, entered an 
order directing that a writ of possession issue. Feme defendant excepted. 
The exception is without merit. Feme defendant's inchoate right of 
dower, if not barred by the judgments heretofore entered, does not de- 
prive the purchasers of the present right of possession, 

On 17 May 1952, Morris, J., denied defendants' motion to be permitted 
to supplement the testimony at the prior hearing by filing additional docu- 
mentary evidence "for further consideration." No appeal lies from said 
order. Indeed, the judge was without authority to augment the evidence 
at  that stage of the proceedings. 

The defendants have had their day in court. They were accorded a 
full opportunity to be heard before the order of foreclosure was entered. 
Their present unfortunate predicament is due to their own negligence 
from which the Court can afford them no relief. 

Appeal dismissed. 

PARKER, J., took no part in the consideration or decision of this case. 

A. L. WILSON v. GEIGY & COMPANY, A CORPORATION. 

(Filed 26 November, 1952.) 
Damages 9 1a- 

Compensatory damages may not be recovered for damage to a tobacco 
crop when plaintiff's evidence fails to establish any causal connection 
between the dust from defendant's chemical plant which settled on the 
crop and injury to the crop. 

PABKER, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Nett les ,  J . ,  at March Term, 1952, of MOORE. 
Civil action to recover for damage to plaintiff's tobacco crop allegedly 

caused by actionable negligence of defendant in that i t  negligently per- 
mitted "highly toxic and poisonous dust including benezine hexachloride- 
dust," emanating from the manufacture of insecticide at  its plant, to 
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escape and spread to and over plaintiff's nearby field of growing tobacco 
causing injury thereto. 

Defendant denies, in material aspects, the allegations of the complaint. 
Upon trial in Superior Court plaintiff offered evidence tending to show 

these facts: I n  late July and early August, 1949 : (1) Fogs of dust from 
defendant's chemical plant spread over and settled on plaintiff's tobacco 
crop, and "a very strong odor of benezine hexachloride" was noticed. (2)  
Plaintiff had an airplane dust the tobacco-blowing dust on it. (3) 
There was a drought. But there is no other evidence as to the kind or 
quality of dust emanating from defendant's plant, or blown from the 
airplane. The tobacco "burned up and rotted off.'' 

And plaintiff's expert witness gave this pertinent summary: "There 
were two types of trouble there. One was the killing of the leaves, and 
the other was the odor on the tobacco, the bad smell. The injury was not 
evident to me. I couldn't be sure just what caused it. And there was 
one more factor and i t  was what per cent should be attributed to various 
factors." 

Notion of defendant for judgment as of nonsuit, entered at  close of 
plaintiff's evidence, was allowed-and from judgment in accordance there- 
with plaintiff appeals to Supreme Court and assigns error. 

Robert L. McMillan, Jr., and Herbert F. Seawell, Jr., for plaintiff, 
appellant. 

Spence & Boyette for defendant, appellee. 

PER CURIAM. Taking the evidence offered by plaintiff in the light 
most farorable to him, and giving to him the benefit of every reasonable 
intendment upon the evidence, and reasonable inference to be drawn there- 
from, as is done when considering a demurrer thereto under G.S. 1-183, 
the evidence is insufficient to make out a case of actionable negligence. 
The element of causal relation between the dust from defendant's plant 
and the injury to plaintiff's tobacco crop is missing. The establishment 
of that relation may not be based upon speculation or conjecture. 

Hence the judgment below is 
Affirmed. 

PARKER, J., took no part in the consideration or decision of this case. 
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GEORGE W. FLEMING, MRS. MILDRED F. POWELL AND C. S. ROYAL v. 
ATLANTIC COAST LINE RAILROAD CO.MPANY. 

(Filed 10 December, 1952.) 
1. Railroads 5 7- 

I n  an action against a railroad company to recover for timber destroyed 
by fire, evidence tending to show that  fire was set out Iby defendant's engine 
on defendant's right of way, which had been allowed to remain in  a foul 
condition for a considerable time, is held insufficient ~n the absence of evi- 
dence that the fire on the right of way spread to and burned plaintiffs' 
timber, and when i t  appears that the engine set fire to the right of way 
a t  a point some eight miles distant from plaintiffs' property, and there is 
no evidence that  the fire on the right of way spread to plaintiffs' land, 
nonsuit is  proper. 

2. Trial 5 23a- 
While the evidence must be considered in the light most favorable to 

plaintiff on motion to nonsuit, the evidence must tend to prove the fact in  
issue as  a fairly logical and legitimate deduction, and evidence which raises 
merely a speculation, conjecture or possibility is insufficient to  justify the 
submission of the issue to the jury. 

3. Appeal and  E r r o r  3 39- 
Where plaintiffs' witnesses in a n  action against a railroad company to 

recover for  the destruction of timber on plaintiffs' land by fire, have testi- 
fied in detail a s  to the condition of defendant's right. of way a t  the time, 
the exclusion of a photograph of the right of way taken some two years 
after the fire and competent only for the purpose of illustrating the wit- 
nesses' testimony on the theory that  it showed condif.ions similar to those 
existing a t  the time of the dre, cannot be held prejudicial. 

4. Evidence 5 31 M- 
Where deposition of a witness is duly taken with full opportunity of 

cross-examination by the adverse party, with no objection before trial, 
and the witness is out of the State a t  the time of trial, exception to the 
deposition a t  the trial is without merit. G.S. 8-82. 

5. Railroads !j 7- 
I n  a n  action against a railroad company to recover for timber destroyed 

by fire, a n  instruction that  it would constitute negligence on the par t  of 
defendant to permit inflammable and combustible material to remain on its 
right of way for  a period of several months, will not be held prejudicial a s  
requiring a n  unreasonable length of time to fix the ra.ilroad company with 
notice when all  the evidence is to the effect that  defendant had done noth- 
ing to remedy the condition of its right of way for a much longer period 
of time. 

6. Sam- 
I n  a n  action against a railroad company to recover for  timber destroyed 

by fire, a n  instruction i n  conformity with the evidence that  if defendant's 
engine was equipped with proper spark arrester but. sparks nevertheless 
escaped and set flre to  inflammable matter which had been allowed to 
remain on the right of way, defendant would be liable for  the flre, will not 
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be held erroneous a s  equivalent to a n  instruction that  if the engine was not 
equipped with spark arrester defendant would not be responsible for the 
fire. 

Same- 
A railroad company is not an insurer against loss by fire originating 

from sparks from its engines, but may be held liable therefor only on the 
ground of negligence, with the burden on plaintiff to prove such negligence 
by the preponderance of the eridence. 

Evidence § 7- 
A prima facie case, as  distinguished from a presumption, does not affect 

the burden of proof, but merely constitutes evidence sufficient to justify, 
but not compel, a favorable verdict, and places the adverse party in the 
position of having to go forward with the evidence or risk such adverse 
finding. 

Railroads § 7- 
In  an action against a railroad company to recover for  loss of timber by 

fire, evidence that  the fire originated on defendant's right of way from 
sparks emitted by defendant's engine, makes out a prima facie case, placing 
tlcfentlant in the position of having to go forward with the eridence or 
risk an adverse verdict, but does not create a presumption of fact that 
defendant's engine was not handled by a skillful engineer in a reasonably 
careful manner. 

10. Samt-Instruction in this  case held not prejudicial i n  view of evidence 
and  theory of trial. 

Where plaintiff's evidence tends to show that  the fire which burned 
timber on his land originated on defendant's right of way from sparks 
emitted by defendant's engine, and that  the right of way had been allowed 
to remain in a foul condition for a long period of time, but there is no evi- 
dence that  the engine was improperly handled, but to the c o n t r a r ~  all the 
evidence is to the effect that  the train was a short passenger train traveling 
over level ground on approximate schedule, an instruction that  there was 
no evidence from which the jury could properly find that  the engine was 
not operated by a skillful engineer in a reasonably careful manner, cannot 
be held prejudicial. G.S. 1-180. 

PARKER, J., took no part  in the consideration or decision of this case. 

_ ~ P P E ~ I ,  by plaintiffs f r o m   orris, .I., A\pril  Term,  1952, of NEW 
ITANOVER. KO error .  

This was a n  action to recover danlages f o r  the  burning over of plain- 
tiffs' lands alleged to have becn c a w e d  by fire negligently set out by 
defendant's locomotive. Plaintiff. '  t i t le to  the  lands described was 
admitted. 

Plaint i f fs  alleged two causes of action. T h e  first cause of action was 
f o r  damages t o  a portion of plaintiffs' lands caused by fire set out  by 
defendant's locomotive 11 April,  1950, and  the  second cause of action was 
for damages to  other  portions of plaintiffs' lands caused by fire set out 
8 April,  1950. 
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As to the first cause of action there was a verdict for i;he defendant, and 
on the second cause of action the court rendered judgment of involuntary 
nonsuit at  the close of plaintiffs' evidence. 

From the judgment on the verdict and the court's allowance of the 
motion to nonsuit as to the second cause of action, the plaintiffs appealed. 

John Bright Hill  and Isaac C. Wright for plaintiff>:, appellants. 
Poisson, Campbell & Marshall for defendant, appellee. 

DEVIN, C. J. The line of railway operated by the defendant Atlantic 
Coast Line Railroad Company known as the A. & 'Y. Branch passes 
through plaintiffs' large area of land, some 5,000 acres, in a generally 
north and south direction. Plaintiffs allege that a large portion of their 
land was burned over as the result of fires set out bfr defendant's coal 
burning locomotives on two different occasions, and accordingly in their 
complaint state the causes of action for damages resulting therefrom 
separately. The date of the fire constituting the basis of the cause of 
action first stated was 11 April, 1950, and that of the fire causing damage 
to other portions of plaintiffs' land, stated in the second cause of action, 
was 8 April, 1950. 

Plaintiffs appeal from an adverse judgment as to both causes of action. 
The judgment as to the first cause of action was predicated on the verdict 
of the jury, and that as to the second cause of action followed the allow- 
ance of defendant's motion for iudgment of nonsuit. " - 

1. Coming then first to the consideration of the judgment of nonsuit as 
to the second cause of action, we reach the conclusion after a careful 
examination of the record that the ruling of the trial judge in sustaining 
the defendant's motion for judgment of nonsuit should be upheld. 

There was evidence tending to show that the fire on 8 ~ ~ r i l  complained 
of was set out by one of defendant's locomotives; that i t  caught on defend- 
ant's right of way; that there was on the right of way diny grass and straw 
and other combustible material, and that the fire which was thus origi- 
nated spread eastward from the railroad and subsequently due t o  a change 
in direction of the wind burned westward; and that i t-was found later 
that portions of plaintiffs' land were burned over. Gainey v. R. R., 235 
N.C. 114, 68 S.E. 2d 780; Betts v. R. R., 230 N.C. 609, 55 S.E. 2d 76. 
But the testimony offered by the plaintiffs does not show the continuous 
progress of the fire from the point where i t  originated on defendant's 
right of way so as to afford substantial evidence that the fire thus caused 
extended to and burned over plaintiffs' land. The point of origin of this 
fire was identified as having been near Montague Station, just north of 
Croom's crossing. Montague Station according to plaintiffs' brief was 
eight or ten miles north of Fishing Creek which i t  waa testified was the 
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boundary of ~laintiffs '  land. From an examination of the record we do 
not think the evidence warrants the conclusion that the fire of 8 April 
reached the land of the plaintiffs. 

While the evidence on a motion to nonsuit must be considered in the 
light most favorable to the plaintiff ( N a s h  v. Royster, 189 N.C. 408, 
127 S.E. 356), there must be some legal evidence of every material fact 
necessary to support the action before the plaintiff is entitled to have his 
case submitted to the jury. Mitchell v. Melts, 220 N.C. 793, 18 S.E. 2d 
406. The evidence must do more than raise a suspicion, or suggest a 
possibility. The evidence offered must reasonably tend to prove the fact 
in issue as a fairly logical and legitimate deduction therefrom. Stans- 
bury, sec. 210. "The plaintiff is required to offer evidence which reason- 
ably tends to prove the facts essential to the maintenance of his case." 
Smith 21. Duke University, 219 N.C. 628, 14 S.E. 2d 643. 

2. I n  the cause of action designated in the complaint as their first cause 
of action the plaintiffs sought to recover damages for the burning over of 
1,600 acres of land near the station of Nonesta by a fire alleged to have 
been set out by defendant's locomotive on 11 April, 1950. The issue 
addressed to the question of the defendant's negligence in causing this 
fire xas  submitted to the jury and answered in favor of the defendant. 
Judgment was entered in accord with the verdict. 

The plaintiffs now seek to avoid the adverse decision on this cause of 
action on the ground that erroneous rulings of the trial judge constituted 
a material factor in influencing the verdict and bringing about the result 
of which they complain. I n  their appeal they have brought forward 
numerous assignments of error based on exceptions duly noted at  the trial. 

The plaintiffs offered a number of photographs purporting to show 
portions of the land burned over and the character of the growth thereon. 
rill of these, except the one marked J, were admitted, but only for the 
purpose of illustrating the testimony of the witnesses. Whether or not 
this restriction upon the use of the photographs as evidence be regarded 
as meaningless, the ruling of the trial court i11 this instance was in accord 
with the uniform decisions of this Court. S. v. Matthews,  191 N.C. 378, 
131 S.E. 743; Stansbury, sec. 34, and cases cited. Plaintiffs, however, 
noted exceptions to the exclusion of Photograph "J." This purported to 
show the condition of the right of way a t  the point where plaintiffs con- 
tended the fire originated, but it was taken more than two years after the 
fire. Plaintiff offered to show that the condition of the right of way just 
before the fire was similar to that shown in the photograph. I f  i t  be con- 
ceded that this photograph should have been admitted under the same 
rule as the others to illustrate the testimony of the witnesses, we do not 
perceive that its exclusion was prejudicial. Plaintiffs had offered several 
witnesses who testified that there was on the right of way an accumulation 
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of grass and broomstraw, and that some of the broomstraw was 2% feet 
high. Hence cumulative evidence, for the purpose of illustration only, 
contained in a picture not of the condition of the right of way as i t  existed 
before the fire but of a similar condition existing two years later, would 
be only in addition to the substantive evidence of the witnesses to prove 
the same fact. Nor does it appear in the record how the witness would 
have used the photograph to explain his testimony. Woods v. Roadway 
Express, Inc., 223 N.C. 269, 25 S.E. 2d 856. Besides the defendant's 
defense was based largely on testimony that the fire o:*iginated elsewhere 
and was observed moving toward the railroad from the west before the 
advent of the locomotive. The ruling of the court in this respect was not 
of sufficient moment to warrant a new trial on that ground. 

Plaintiffs' exception to the deposition of the witness Venters is without 
merit. The witness at the time of the trial was in P~ttsburgh, Pennsyl- 
vania, and counsel had had full opportunity to cross-examine him, and 
had done so. There was no objection to the deposition noted before trial. 
G.S. 8-82. 

Plaintiffs noted exception to the judge's instruction to the jury that it 
would constitute negligence on the part of the defendant to permit "in- 
flammable and combustible material to be and remain thereon (on right 
of way) for a period of several months and did nothing to remove the 
same." While ordinarily it would not require "several months" to fix 
the railroad company with notice of the foul condition of its right of way, 
the instruction here complained of related to the testimony that nothing 
had been done to remove combustible matter from the right of way since 
December of the preceding year. Hsrriny v. R. R., 189 N.C. 285 (291), 
127 S.E. 8. 

The plaintiff excepted to the following portion of tl-e court's charge to 
the jury: 

"If you find said engine was equipped with proper spark arresters, and 
was in a reasonably good state of repair, but that sparks did escape there- 
from at the point in question and upon the right of way of the defendant, 
and caught it on fire, and that the right of way of the defendant was a t  
the time and at the place in question in a foul condition by reasoa of the 
negligence of the defendant, and that the fire so caused or originated upon 
the right of way of the defendant spread therefrom to the lands of the 
plaintiffs, and damaged said lands, it will be your duty to answer the first 
issue YES; if you are not so satisfied, it will be your duty to answer i t  
No." 

I t  is suggested that the effect of the last clause of this instruction was 
to tell the jury if they found the engine was not equipped with proper 
spark arrester and set out fire on a foul right of way they should answer 
the issue No. But we think the jury understood the meaning of this 
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instruction, in keeping with the tenor of the charge throughout, that if 
they found the engine was equipped with proper spark arrester and were 
not satisfied that sparks escaped therefrom and ignited combustible matter 
negligently left on the right of way they should answer the issue No. 

The plaintiffs also excepted to the following portion of the judge's 
charge : 

"I instruct you, gentlemen of the jury, there is in this case no evidence 
upon which you may properly find that the said engine was not operated 
by a skillful engineer, and in a reasonably careful manner or way." 

Plaintiffs urge the view that a finding that the burning originated from 
fire thrown off from defendant's engine raised a presumption of fact that 
the engine was not properly equipped and properly handled by a skillful 
engineer, and that this presumption presented a matter for the consider- 
ation of the jury, and the judge thus expressed an opinion on the weight 
of the evidence in violation of G.S. 1-180. This requires consideration of 
the effect of the evidence offered by e la in tiffs tending to show that the 
fire complained of was caused by sparks emitted from defendant's engine. 

The plaintiffs based their action upon the allegation that the fire which 
burned over their land resulted from sparks emitted from defendant's 
engine, and that this was due to the negligence of the defendant in failing 
to have its engine equipped with proper and effective spark arresters and 
to the improper handling of the engine, as well as to the defendant's fail- 
ure to keep and maintain its right of way reasonably free and clear of 
inflammable and combustible matter. I t  is well settled that a railroad 
company using coal burning engines as the motive power for its trains is 
not an insurer against loss to adjoining property occasioned by the escape 
of fire from its engines, and may be held liable therefor only on the 
ground of negligence. And where negligence is alleged as the basis of 
recovery of damages for loss by fire the burden of proof rests upon the 
plaintiff to establish such negligence by the preponderance of the evidence. 
However, where liability is sought to be imposed upon the railroad com- 
pany for damages caused by fire set out by the company's locomotive on 
the ground, or as one of the grounds, that the locomotive at the time was 
not properly equipped with reasonably effective spark arresters in good 
condition, and that the engine was not operated in a careful manner, proof 
of the fact that the fire which burned over plaintiffs' land was caused by 
sparks emitted from the company's locomotive would make out a prima 
facie case, and it would then devolve upon the railroad company to rebut 
the prima facie effect of such evidence by showing that the locomotive 
was properly equipped with spark arresters which were in general and 
approved use and in good condition, and that the locomotive was handled 
with proper care, or incur the risk of an adverse verdict. 
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There are expressions in  earlier decisions of this Court in which the 
prima fmie effect of proof of fire caused by the emission of sparks from 
railroad locomotives is referred to as  a presumption of fact which would 
of itself constitute evidence of negligence in the respects mentioned 
(Aycock v. R. R., 89 N.C. 321; Blue v. R. R., 117 N.C?. 644, 23 S.E. 275; 
Kornegay v. R. R., 154 N.C. 389, 70 S.E. 731; Currie v. R. R., 156 N.C. 
419, 72 S.E. 488; Stemmler v. R. R., 169 N.C. 46, 85 S.E. 21; Williams 
v. ~ f g .  Co., 177 N.C. 512, 99 S.E. 370; D e m y  v. R R., 179 N.C. 529, 
103 S.E. 24; Hatthis v. Johnson, 180 N.C. 130, 104 S.E. 366), but we 
think the rule is more accurately stated by Justice Hoke in McDowell v. 
R .  R., 186 N.C. 571, 120 S.E. 205, as follows: "The question presented 
has been the subject of extended discussion in this Court, and there has 
been some variety of decision concerning it, but i t  is the settled ruling of 
the later and prevailing cases that where it is shown that the property of 
a claimant has been destroyed by fire communicated from defendant's 
train, that will make a prima facie case carrying the issue of liability to 
the jury, and of itself and without more is sufficient to justify a verdict 
as for a negligent wrong. I n  numbers of the cases, particularly of the 
former time, it is said that the facts suggested raise a presumption of 
negligence, but, as shown in Overcash v. Electric Co., 144 N.C. 572-582, 
and other cases, i t  is but evidence and termed presuinptive only in the 
sense as stated, that it permits and justifies an inference of liability if the 
jury are thereby satisfied that a negligent wrong is established, and i t  
should never have the effect of changing the burden clf the issue by put- 
ting on the defendant, as was done in this instance, the burden of disprov- 
ing the negligence charged, by the greater weight of the evidence." 

And from 22 Am. Jur., at  page 646, we quote: "But a more accurate 
expression of the rule, in the light of the authorities, is believed to be that 
when the plaintiff proves that sparks from a railroad locomotive set fire 
to his property, a prima facie case is presented, and it then devolves upon 
the railroad to rebut such prima facie case, and unless it does rebut the 
plaintiff's case, the plaintiff is entitled to recover without further proof." 

What is meant by a prima facie case and its effect upon the production 
of proof has frequently been the subject of judicial discussion. Royster 
v. Ha,ncock, 235 N.C. 110, 69 S.E. 2d 29; Russ v. Tel. Co., 222 N.C. 504, 
23 S.E. 2d 681; Perrell v. R. R., 190 N.C. 126, 129 S.E. 155; McDaniel 
v. B. R., 190 N.C. 474, 130 S.E. 208; Speas v. Bank, 1(38 N.C. 524 (529), 
125 S.E. 398; McDowell v. R .  R.,  186 N.C. 571, 120 S.E. 205; Page v. 
Mfg. Co., 180 N.C. 330,104 S.E. 667; 59 A.L.R. 490; iSweeney v. Erving, 
228 U.S. 233 ; Continental Ins. Co. v. Chicago & N .  W .  Ry.  Co., 97 Minn. 
467. 

The offering of sufficient evidence to make out a pr.;ma facie case does 
not affect the burden of proof. I t  only involves the risk of nonpersuasion. 
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8. v. Davis, 214 N.C. 787, l  S.E. 2d 104. I n  In re W i l l  of W a l l ,  223 N.C. 
591, 27 S.E. 2d 728, i t  was said: "A presumption of fact used in the 
sense of an inference is a deduction from the evidence, having its origin 
in the well recognized relation between certain facts in evidence and the 
ultimate question to be proven." And in Wigmore on Evidence, sec. 2491, 
"A 'presumption of fact' in the loose sense, is merely an improper term 
for the rational potency, or probative ralue, of the evidentiary fact." 

From Gillett  v. Trac t ion  Co., 205 Mich. 410, we quote: "It is now 
quite generally held by the courts that a rebuttable or prima facie pre- 
sumption has no weight as evidence. I t  serves to establish a prima facie 
case, but if challenged by rebutting evidence, the presumption cannot be 
weighed against the evidence. Supporting evidence must be introduced, 
without giving any evidential force to the presumption." This statement 
of the law was quoted with approval in I n  re W i l l  of W a l l ,  supra, and in 
Jef frey v. M f g .  Co., 197 N.C. 724 (727), 150 S.E. 503. 

"The burden of proof in a civil action is not shifted when the plaintiff 
makes out a prima facie case, nor is the defendant required to offer evi- 
dence to rebut a prima facie showing, or to escape liability on such a 
showing. A prima facie case means, and means no more, than evidence 
sufficient to justify, but not to compel, an inference of liability, if the 
jury so find. I t  furnishes evidence to be weighed, but not necessarily to 
be accepted, by the jury. I t  simply carries the case to the jury for deter- 
mination, and no more." MeDaniel  2.. R. R., 190 N.C. 474, 130 S.E. 208. 

Here there was no evidence that the engine from which it was alleged 
the destructive fire escaped was improperly handled. On the contrary, 
the uncontradicted testimony was to the effect that this was a passenger 
engine drawing a train consisting of only two coaches, moving over a level 
countryside, on approximately schedule time, with no unusual strain to 
require unnecessary expulsion of sparks from smokestack or fire from the 
ashpan. Nor was there anything to indicate unskillfulness on the part 
of the engineer. Hence to instruct the jury that there was no evidence 
upon which they could properly find that the engine was not operated by 
a skillful engineer and in a reasonably careful manner, may not be held 
to constitute prejudicial error. There was sufficient evidence under the 
rule to carry the case to the jury, but the burden of the issue was at all 
times upon the plaintiffs. 

The plaintiffs noted exception to the manner in which the court stated 
the contentions of the parties in several particulars, but an examination 
of the entire charge fails to disclose any unfairness, or to afford ground 
for serious complaint. 

The plaintiffs brought forward in their appeal 49 assignments of error. 
We have examined each of these, whether herein discussed or not, and 
reach the conclusion that no error has been made to appear of sufficient 
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moment  t o  w a r r a n t  a new trial.  I n  our  opinion the  record does no t  
a f o r d  substant ial  ground which mould justify us  i n  dis turbing the  result. 

No error. 

PARKER, J., took n o  part in t h e  consideration or decision of this  case. 

TROY BROWN, MRS. R. F. YOUNG, H. YOUNG, D. W. BEAUCHAMP AND 

J. F. ROBINSON, IN BEHALF OF THEMSELVES AND ALL OTHER CITIZENS 
AND RESIDENTS AND TAXPAYERS OF RUNCOMBE COUNTY WHO WISH TO MAKE 
THEMSELVES PARTIES, PLAINTIFFS, V. CORE CANDLER, GEORGE YOUNG, 
JOHN VANCE, CONSTITUTIKG THE BOARD O F  COIJNTY COMMISSION- 
ERS O F  BUNCOMBE COUNTY; DR. B. E. MORGAN, C. C. BELL, R. C. 
TORIAN, GLENN WEST A N D  JOHN M. JAMES, CONSTIT~TING THE 

BOARD O F  EDUCATION O F  BUNCOMBE COUNTY, AND T. C. ROBER- 
SON, SVPERINTESDENT OF SCIIOOLS OF BUR'COMBE COCSTY, DEFENDAK PS. 

(Filed 10 December, 1032.) 

1. Appeal and Error 5 40c- 

While the court's findings of fact upon the hearin: for an interlocutory 
or preliminary injunction a re  reviewable on appeal, they will not be dis- 
turbed when the evidence ji~stifies and requires suck findings. 

2. Schools 8 6% 

While school authorities have the discretionary power to select sites for 
new schools and to change the location of existing schools, G.S. 113-85, 
their action in this regard may be enjoined when it is without authority 
of law, or when the selection of a proposed site is scl clearly unreasonable 
a s  to amount to a manifest abuse of their discretion. 

3. Samc- 
A "school district" is the equivalent of a "township" within the meaning 

of G.S. 115-61, and therefore the selection of a site by the school authorities 
for  the sole high school within a school district is not forbidden by the 
statute even though it  result in two high schools within the township. 

Even though a county home be construed a countr building within the 
purview of G.S. 153-9 ( 9 ) ,  the statute refers to a change in the location of 
a county building, which embraces the space occupiel by the building and 
such adjacent land as  is reasonably required for its convenient use, and not 
to changes in the use of a par t  of the site of a county building, and there- 
fore the statute does not preclude school authorities f rom selecting, without 
advertising, a part of the grounds of a county home for the site of a high 
school when its use would not interfere with the us$> of the remainder of 
the site for a county home. 
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6. Same- 
The fact that the site for a high school selected by the school authorities 

in a mountainous section of the State may be approached only by a crooked 
highway and over a narrow bridge, and that there may be other satisfac- 
tory sites for such school, does not compel or support the conclusion that 
the school authorities abused their discretion in selecting the site. 

PARKER, J., took no part in the consideration or decision of this case. 

,~PPEAL by plaintiffs from Robbitt, S., at March Term, 1952, of 

Suit by taxpaying electors for permanent injunction enjoining convey- 
ance of county land by board of county commissioners to county board 
of education for use as site of new high school building heard on appli- 
cation of plaintiffs for an interlocutory or preliminary injunction to 
restrain such convevance until the final trial of the suit. 

The evidence presented to the judge on the hearing of the application 
was sufficient to establish the matters recited in the numbered paragraphs 
set forth below. 

1. The Buncombe County -4dministrative Unit includes the Leicester 
School District and the West Buncombe School District. Each of these 
districts lies within the bounds of Leicester Township, which is one of the 
larger townships of Buncombe County, and contains a union school, i.e., 
a school embracing both elementary and high school grades, which has 
been in continuous operation for a period of time antedating the year 
1923. 

2. The high school department of the West Buncombe School serves a 
portion of Leicester Township, and the high school department of the 
Leicester School serves the remainder of Leicester Township and the 
adjacent Township of Sandy Mush. Each of these high school depart- 
ments is a standard high school. 

3. I n  1950, the Board of Education of Buncombe County, acting with 
the approval of the State Board of Education, adopted a comprehensive 
plan of organization covering the entire school system in the portion of 
Buncombe County committed to its charge. This plan of organization 
was devised by the Board of Education of Buncombe County upon a 
consideration of all relevant factors, and was based in large measure upon 
recommendations made to it by the State School Survey Panel and an 
independent advisory group of citizens of Buncombe County who sur- 
veyed and studied the educational needs of the school population of the 
Buncombe County Administrative Unit. The voters of Buncombe 
County have approved the issuance of county bonds to defray the expense 
of erection of the new school buildings required for the consummation of 
the plan of organization. 
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4. The plan of organization calls for the continued operation of the 
elementary school and high school departments of the union school in 
the Leicester School District; the use of all the existing buildings in the 
West Buncombe School District for elementary school purposes; and the 
erection of a new high school building at a new site in i,he West Buncombe 
School District to serve the high school children re3iding in the West 
Buncombe School District and portions of three other school districts 
lying outside the bounds of Leicester Township. Under the plan of 
organization, the new high school building to be e~ected in the West 
Buncombe School District is to house a consolidated si andard high school 
to be known as the West Buncombe Consolidated High School. 

5. Subsequent to the adoption of the plan of organization covering all 
of the schools in the Buncombe County ,\dministrative Unit, the Board 
of Education of Buncombe County, acting with the a ~ p r o v a l  of the State 
Board of Education, selected approxin~ately 30 acres of land lying within 
the bounds of the West Buncombe School District as the site for the West 
Buncombe Consolidated High School building. I n  making the selection, 
the Board of Education of Buncombe County accepted a recommendation 
made to it by an advisory committee composed of residents of all the areas 
to be served by the West Buncombe Consolidated High School, who had 
been requested "to suggest the most suitable location for the site of the 
new consolidated high school." 

6. The 30 acres chosen as the site for the West Buncbombe Consolidated 
High School building are a part of a tract of 177 acres owned by Bun- 
combe County in fee simple and known as the "Old County Home Prop- 
erty." Subsequent to the event described in paragraph 5, the Board of 
commissioners of Buncombe County and the Board of Education of 
Buncombe County entered into a contract whereby the board of county 
commissioners has agreed to convey the 30 acres to the county board of 
education in fee simple for use as the site for the neu high school build- 
ing, and whereby the county board of education has promised to pay the 
board of county commissioners a stipulated price for them. These boards 
will forthwith carry out their contract unless they are enjoined by the 
court from ~o doing. No publication of any notice of' the proposed con- 
veyance has been made. 

7. The Buncombe County Home for the Aged and Infirm was located 
on the 177-acre tract until 1946, when the old county home building was 
condemned by the State Comnlissioner of Insurance and razed to the 
ground by the board of county commissioners. Since that time the Board 
of Commissioners of Buncombe County has maintained the county home 
for the aged and infirm in a building of modern brick construction com- 
monly called the Boys' Reformatory Building on account of its former 
use. This structure is half a mile distant from the spot occupied in times 
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past by the old county home building, and stands on a tract of 100 acres 
owned by Buncombe County in fee simple and known as the Brookshire 
Land. The 17'7-acre tract and a portion of the Brookshire Land are now 
used as a county farm to produce food for the inmates of the county home 
and the county jail. The county home is under the direction of a county 
home superintendent, and the county farm is under the management of a 
county farm supervisor. The operations are separate in all respects. 
The 30 acres do not embrace the spot formerly occupied by the old county 
home building, and their "sale and conveyance will not affect the desira- 
bility or usefulness of the present county home site." 

On 23 February, 1952, the plaintiffs, who are taxpaying citizens and 
residents of Buncombe County, brought this action against the defendants 
Coke Candler, George Young, and John Vance, constituting the Board 
of Commissioners of Buncombe County, and Dr. B. E. Norgan, C. C. 
Bell, R. C. Torian, Glenn West, and John M. James, constituting the 
Board of Education of Buncombe County, and T. C .  Roberson, Super- 
intendent of Public Instruction of Buncombe County, to obtain a perma- 
nent injunction enjoining the conveyance of the 30 acres by the board of 
county commissioners to the county board of education for use as the site 
of a building to house the West Buncombe Consolidated High School. 

The complaint lays claim to the injunction sought on these alternative 
grounds: (1) That the statutes incorporated in G.S. 115-61 and subdivi- 
sion 9 of G.S. 153-9 deny to the defendants the legal power to select and 
use the 30 acres as the site for the West Buncombe Consolidated High 
School ; (2 )  that the location of the West Buncombe Consolidated High 
School on the 30 acres would be so clearly unreasonable as to amount to 
a manifest abuse of any discretionary power lodged in the school authori- 
ties to select a site for such school because the approach to the 30 acres is 
"over a narrow bridge . . . and a crooked highway" and because a satis- 
factory site for such school can be found in "the Beaverdam Ward of 
Asheville Township" or elsewhere in "that part of Buncombe County 
north of the French Broad River." The answers controrert the validity 
of each of these claims. 

The plaintiffs applied to Judge Bobbitt for an interlocutory or prelimi- 
nary injunction staying the proposed conveyance until the trial of the suit 
on its merits. After hearing the evidence presented to him by the parties, 
Judge Bobbitt found facts conforming to those stated in the seven num- 
bered paragraphs set out above; concluded as matters of law upon such 
findings that the statutory provisions invoked by the plaintiffs do not 
deny to the defendants the legal power to select and use the 30 acres as the 
site for the West Buncombe Consolidated High School, and that the school 
authorities have not abused their discretion in selecting the 30 acres as 
the site for the West Buncombe Consolidated High School; and entered 
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an order refusing to grant the interlocutory or preliminary injunction 
sought by the plaintiffs. The plaintiffs excepted and appealed. They 
assert by their assignments of error that the facts found by the judge 
are contrary to the evidence; and that the conclusions of the judge 
and his resultant denial of the interlocutory or pre!iminary injunction 
are contrary to law. 

T o m  S. Garrison, Jr., and J .  W .  Haynes f0.r plain tiffs, appellants. 
Zebulon Weaver, Jr., Roy  A. Taylor,  and Don C. Young for defendants, 

appellees. 
Attorney-General McMullan and Assistant Attorney-General Love for 

the State Board of Education, Anzicus Curiae. 

ERVIN, J. Since some of the assignments of error challenge the cor- 
rectness of the findings of fact of the judge, we have reviewed these find- 
ings in conformity with the rule which obtains in such case on an appeal 
from an order granting or refusing an interlocutory or preliminary in- 
junction. McIntosh: North Carolina Practice and Procedure in Civil 
Cases, section 876. The review convinces us that the evidence presented 
to the judge in the court below both justifies and requires his findings of 
fact. As a consequence, we disallow the exceptions to the findings of fact, 
and take up the assignments of error which question the validity of the 
conclusions of law and the resultant order refusing thc1 temporary injunc- 
tion sought by the plaintiffs. 

When all is said, it is obvious that the real purpose of the instant suit 
is to prevent the school authorities from effectuating their selection of the 
30 acres as the site for the proposed West Buncombe Consolidated High 
School. 

These propositions are well settled : 
I. The Superior Court may enjoin the action of school authorities in 

selecting a site for a new school, or in changing the locstion of an existing 
school, when their action is without authority of law Kistler v. Board 
of Education, 233 N.C. 400, 64 S.E. 2d 403 ; Atlcins v. McAden, 229 N.C. 
752, 51 S.E. 2d 484; Davenport c. R o a d  of Education, 183 N.C. 570, 
112 S.E. 246. 

2. Although the law may confer upon school authorities the discretion- 
ary power to select a site for a new school, or to change the location of an 
existing school, the Superior Court may enjoin the selection of a site for 
a new school or the change of location of an existing school by such 
authorities when their action is so clearly unreasonable as to amount to a 
manifest abuse of their disrretion. K i s t l e ~  v. Roard of Education, supra; 
Feezor 7). S ice lo f ,  232 N.C. 563, 61 S.E. 2d 714; Board of Education v. 
Leuh ,  231 N.C. 661, 58 S.E. 2d 725; Atkins v. McAtlen, supra; Messer 
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v. Smathers, 213 N.C. 183, 195 S.E. 376; McInnish v. Board of Educa- 
tion, 187 N.C. 494, 122 S.E. 182. 

The statute now codified as G.S. 115-85 undoubtedly confers upon 
school authorities the general discretionary power to select sites for new 
schools and to change the locations of existing schools. Feezor v. Siceloff, 
supra; Board of Education v. Lewis, supra; Atkins v. McAden, supra; 
Moore v. Board of Education, 212 N.C. 499,193 S.E. 732. The plaintiffs 
assert, however, that this general discretionary power is subject to certain 
limitations embodied in G.S. 115-61 and subdivision 9 of G.S. 153-9, 
which preclude the selection and use of the 30 acres as the site for the 
proposed West Buncombe Consolidated High School. 

G.S. 115-61 is phrased as follows : "Since the cost of good high school 
instruction is too great to permit the location of small high schools close 
together, i t  shall be the duty of the county board, wherever the needs 
demand it, to locate not more than one standard high school in each town- 
ship or its equivalent: Provided, it shall be discretionary with county 
boards of education to continue standard high schools in existence in 1923 
contrary to the provisions of this section, and to establish such high 
schools in townships in which city schools are already located." 

The plaintiffs lay hold on the fact that the plan of organization con- 
templates the continued operation of the standard high school constituting 
a part of the union school in .the portion of Leicester Township lying 
within the bounds of the Leicester School District, and argue that the 
selection and utilization of the 30 acres as the site for the West Buncombe 
Consolidated High School will place "two . . . high schools in Leicester 
Township . . . in violation of . . . G.S. 115-61." 

We will assume without so adjudging for the purpose of this particular 
controversy that G.S. 115-61 forbids the county board of education "to 
locate . . . more than one standard high school in each township or its 
equivalent." This question arises on this assumption : What is the equiv- 
alent of a township? The term "township" was brought into North 
Carolina law by Sections 3, 4, 5 and 6 of Article VI I  of the Constitution 
of 1868. A "township" is a territorial and political subdivision of a 
county, and is established for the convenient exercise of some of the ele- 
mentary functions of government. Powers v. Thorn, 155 Kan. 758, 129 
P. 2d 254; State v. Bone Creek Tp., Butler County, 109 Neb. 202, 190 
N.W. 556. 9 school district is the equivalent of a township because i t  is 
a "convenient territorial division or subdivision of a county, created for 
the purpose of maintaining within its boundaries one or more public 
schools." G.S. 115-9. Since the West Buncombe School District is the 
equivalent of a township and the West Buncombe Consolidated High 
School will be the only standard high school located within its boundaries, 
G.S. 115-61 does not limit in any degree the discretionary power of the 
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school authorities to select and use the 30 acres as the site for the West 
Buncombe Consolidated High School. 

Subdivision 9 of G.S. 153-9 grants to the board of commissioners of 
each county the power "to remove or designate a new site for any county 
building" subject to these limiting conditions: ";But the site of any 
county building already located shall not be changed, unless by a unani- 
mous vote of all the members of the board at  any regular monthly meet- 
ing, and unless upon notice of the proposed change, specifying the new 
site. Such notice shall be published in a newspaper printed in  the county, 
if there is one, and posted in one or more places in every township 
in the county for three months, next immediately preceding the monthly 
meeting at  which the final vote on the proposed change is to be taken. 
Such new site shall not be more than one mile distant from the old, except 
upon the special approval of the General Assembly."' 

The plaintiffs insist that the limiting conditions specified in this statute 
preclude the present selection and use of the 30 acres as a site for the new 
consolidated high school. They advance these arguments to support this 
position: That the county home for the aged and infirm is a county 
building within the purview of the statute; that the statute inhibits any 
change in the use of any part of the site of the co-unty home until the 
limiting conditions, Le., the three months' publication of notice of the 
proposed change and the ensuing vote of the board of county commission- 
ers approving the change, have taken place; that the 30 acres constitute 
a part of the site of the county home, and cannot be devoted to any other 
use at  this time because the limiting conditions applicable to them have 
not occurred; and that as a consequence of these things the board of 
county commissioners has no present legal power to convey the 30 acres 
to the county board of education for use as ;site for .:he new consolidated 
high school. 

The position of the plaintiffs is unsound even if the statutory provision 
embodied in subdivision 9 of G.S. 153-9 be construed to cover county 
homes for the aged and infirm as well as county courthouses and county 
jails, the only county buildings in use in 1865, when the statutory provi- 
sion was originally enacted. The plaintiffs have misinterpreted the 
statute. The limiting conditions incorporated in i t  are concerned with 
changes in the locations of the sites of county buildings, and not with 
changes in the uses of parts of the sites of county buildings. I t  neces- 
sarily follows that the statute has no application whatever tithe proposed 
conveyance of the 30 acres. The legal standing of the plaintiffs would 
not be bettered a whit, however, if the construction which they put upon 
the statute were the correct one. The sitre of a county building embraces - 
only the space occupied by the building and such adjacent land as is 
reasonably required for the convenient use of the building. Board of 
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Education v. Forrest, 190 N.C. 753, 130 S.E. 621 ; State v. Jersey City, 
36 N.J.L. 166. Under this definition and the evidence, i t  is obvious that  
the 30 acres do  not constitute a par t  of the site of the county home. 

The evidence and the findings of fact are in harmony with the conclu- 
sion that  the school authorities did not abuse the discretion reposed in 
them by law in choosing the 30 acres as the site for the West Buncombe 
Consolidated High School. The circumstance that  the approach to i t  
may be "over a narrow bridge . . . and a crooked highway" neither com- 
pels nor supports the contrary conclusion. I n  the very nature of things, 
ways of travel are ofttimes imperfect in a region justly famed for the 
rugged grandeur of its mountains. The additional circumstance that  
there are satisfactory sites for the new schoolhouse a t  other places does 
not disprove the soundness of the decision on the present phase of the liti- 
gation. Indeed, i t  illustrates the necessity for the legislation vesting in 
the school authorities the discretionary power to determine which one of 
the various available sites is to  be used. 

The order refusing the interlocutory or preliminary injunction is 
Affirmed. 

PARKER, J., took no part  in the consideration or decision of this case. 

STATE O F  NORTH CAROLINA ON RELATION OF THE UTILITIES COMMIS- 
SION V. CAROLINA COACH COMPANY, QUEEN CITY COACH COM- 
PANY, ATLANTIC GREYHOUND CORPORATION, SEASHORE TRANS- 
PORTATION COMPANY, AND SMOKY MOUNTAIN STAGES, INC. 

(Filed 10 December, 1952.) 
1. Statutes 5 5a- 

Where the same statute contains a particular provision, which embraces 
the matter under consideration, and a general provision, which includes 
the same matter and is incompatible with the particular provision, the 
particular provision must be regarded as an exception to the general pro- 
vision, and the general provision must be held to cover only such cases 
within its general language as are not within the terms of the particular 
provision. 

2. Utilities Commission § 2: Carriers 2- 
The North Carolina Utilities Commission does not have regulatory super- 

vision of operations devoted exclusively to the transportation by motor 
vehicle of the bona fide employees of industrial plants to and from the 
places of their employment even in cases where the persons conducting such 
operations are engaged a t  the same time or a t  other times in carrying on 
t%e callings of common carriers by motor vehicle. G.S. 62-121.47(1) ( 3 ) .  
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PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by Atlantic Greyhound Corporation, Carolina Coach Company, 
Queen City Coach Company, Seashore Transporta1;ion Company, and 
Smoky Mountain Stages, Inc., from Caw, J., at March Term, 1952, of 
WAKE. 

Proceeding originating before the North Carolina IJtilities Commission 
and involving the interpretation of the provisions of i,he Bus Act of 1949 
relating to the transportation of bona fide employees of industrial plants 
to and from the places of their regular employment. 

The legal question arising on this appeal grows OL t of the events and 
statutes mentioned in the numbered paragraphs set forth below. 

I. Atlantic Greyhound Corporation, Carolina Coach Company, Gabriel 
Bus Line, Queen City Coach Company, Seashore Transportation Com- 
pany, and Smoky Mountain Stages, Inc., are common carriers of pas- 
sengers by motor vehicle, and as such are engaged in the transportation 
by motor vehicle in intrastate commerce of passengem for compensation 
over regular routes and between fixed termini under certificates of public 
convenience and necessity issued to them by the North Carolina Utilities 
Commission pursuant to the provisions of the Bus Act of 1949. 

2. The certificate issued to Carolina Coach Company specifies that one 
of its authorized routes as a common carrier of passengers by motor 
vehicle covers the stretch of United States Highway No. 29 between 
Landis and Kannapolis. 

3. The certificate issued to Gabriel Bus Line limits its operating rights 
as a 'common carrier of passengers by motor vehicle to the portions of 
State Highways Nos. 150, 152, and 153 connecting Mooresville and 
Landis. 

4. On 1 April, 1951, Carolina Coach Company and Gabriel Bus Line 
executed an agreement in writing whereby Carolina Coach Company 
leased to Gabriel Bus Line '(the privilege of operat lng three schedules 
daily between Landis and Kannapolis over the franchise route of Caro- 
lina (Coach Company) for the purpose of transporting workers employed 
in the mills at  Kannapolis to and from their places of employment." The 
agreement was not to "become operative and binding upon the parties 
. . . except upon the prior written approval of the North Carolina Utili- 
ties Commission." 

5. On 27 April, 1951, Carolina Coach Company and Gabriel Bus Line 
made application to the North Carolina Utilities Oommission for its 
written approval of the lease agreement in confonni1,y to Section 20 of 
the Bus Act of 1949. See : G.S. 62-121.62. 

6. On 3 May, 1951, the North Carolina Utilities C!ommission entered 
an order denying the application of Carolina Coach Company and Ga- 
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briel Bus Line for the approval of the lease agreement. I t  assigned these 
reasons for its decision : That subsection (3)  of Section 5 of the Bus Act 
of 1949 entirely excludes from the regulatory supervision of the Utilities 
Commission all operations of any person devoted exclusively to the trans- 
portation by motor vehicle of the bona fide employees of industrial plants 
to and from the places of their employment, regardless of whether or not 
the person conducting such operations is engaged at the same time or at  
other times in carrying on the business of a common carrier by motor 
vehicle; and that in consequence of this exclusion the Utilities Commis- 
sion has no legal authority to approve the lease agreement whereby Caro- 
lina Coach Company undertakes to permit Gabriel Bus Line to carry on 
as a limited privilege an operation which Gabriel Bus Line has full lib- 
erty to perform as an unlimited right in common with all other persons. 

7. Carolina Coach Company forthwith petitioned the North Carolina 
Utilities Commission for a rehearing of the application for the approval 
of the lease agreement under the provision of the North Carolina Utilities 
Commission Procedure .t4ct of 1949 now codified as G.S. 62-26.6. The 
petition sets forth specifically that the order denying the application is 
not warranted by the Bus Act of 1949 for these interdependent reasons: 
That subsection (1) of Section 5 of the Bus Act of 1949 reserves to the 
Utilities Commission in express terms regulatory supervision of all oper- 
ations of any person devoted exclusively to the transportation by motor 
vehicle of the bona fide employees of industrial plants to and from the 
places of their regular employment if such person is "engaged at the time 
or other times in the transportation of other passengers by motor vehicle 
for compensation"; that as a consequence the Utilities Commission has 
regulatory supervision of the acts of Gabriel Bus Line in operating motor 
vehicles over the authorized route of Carolina Coach Company between 
Landis and Kannapolis for the exclusive purpose of transporting bona 
fide employees of industrial plants in Kannapolis to and from their places 
of regular employment because Gabriel Bus Line is engaged in the trans- 
portation of other passengers by motor vehicle for compensation over 
its own regular route between Mooresville and Landis under the certificate 
of convenience and necessity issued to it by the Utilities Commission ; and 
that for these reasons the ITtilities Commission erred to the prejudice 
of Carolina Coach Company when i t  refused to approve the lease agree- 
ment on the ground that it has no authority under the law to take such 
action. Atlantic Greyhound Corporation, Queen City Coach Company, 
Seashore Transportation Company, and Smoky Mountain Stages, Inc., 
intervened at this stage of the proceeding as parties "vitally affected by 
the interpretation and application of Subsection ( 3 )  of Section 5 of the 
Bus Act of 1949," and made common cause with Carolina Coach Com- 
pany. 
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8. Subsequent to the filing of the petition for a rehearing, the North 
Carolina Utilities Commission heard Carolina Coach Company and the 
intervening parties in oral argument on the question of the correct inter- 
pretation and application of the section of law in controversy. Thereafter, 
to wit, on 29 August, 1951, the Utilities Commission denied the petition 
for a rehearing in an elaborate majority opinion, which reaffirmed the 
legal position taken by the Commission in its orig~nal order of 3 May, 
1951, and rejected the legal position taken by Carolina Coach Company 
in its petition to rehear. Atlantic Greyhound Corporation, Carolina 
Coach Company, Queen City Coach Company, Seallhore Transportation 
Company, and Smoky Mountain Stages, Inc., thereupon appealed from 
the Utilities Commission to the Superior Court of Wake County, assign- 
ing error in matter of law. 

9. When the appeal was heard a t  the March Term, 1952, of the Supe- 
rior Court of Wake County, Judge Leo Carr, who presided, entered a 
judgment affirming the orders of the Utilities Commission. Atlantic 
Greyhound Corporation, Carolina Coach Company, Queen City Coach 
Company, Seashore Transportation Company, and Smoky Mountain 
Stages, Inc., excepted to this judgment and appealed to the Supreme 
Court, assigning error in matter of law. 

Atforney-General McMul lan  and Assistant Attorney-General Paylor 
for the  S ta te  of 2CTorth Carolina o,n relation of the lit i l i t ies Commission, 
appellee. 

J. Rufin Bai ley  and Fuller ,  Reade,  Urnstead d2 Fuller for At lant ic  
Greyhound Corporation, appellant. 

A r c h  T .  Allen and L. P. M c L m d o n  for Carolina Coach Company ,  ap- 
pellant. 

Shearon Harr i s  and L. P. McLendon for Queen C i t y  Coach Company  
and S m o k y  Mounta in  Stages, Inc., appellants. 
D. L. W a r d  for Seashore Transportat ion Company ,  appellant. 

ERVIX, J. This appeal is occasioned by conflicting provisions in the 
Bus Act of 1949, and presents this question for decision: Does the North 
Carolina Utilities Commission have regulatory supervision of operations 
devoted exclusively to the transportation by motor vehicle of the bona fide 
employees of industrial plants to and from the places of their regular 
employment n-here the person conducting the operations is engaged at 
the same time or at other times in carrying on the business of a common 
carrier by motor vehicle? As here used, the word "person" denotes "a 
corporation, individual, copartnership, company, ass'sciation, or any com- 
bination of individuals or organizations doing business as a unit," and the 
term "common carrier by motor vehicle" signifies "any person which holds 
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itself out to the general public to engage in the transportation by motor 
vehicle in intrastate commerce of passengers for compensation over regu- 
lar routes and between fixed termini." G.S. 62-121.46 (6)  (15). 

The Bus Act of 1949 is now codified as Article 6C of Chapter 62 of the 
General Statutes. Section 3 of the Act, which appears in G.S. 62-121.45, 
confers upon the North Carolina Utilities Commission "full power and 
authority to administer and enforce the provisions of this article, and to 
make and enforce reasonable and necessary rules and regulations to that 
end." 

The conflicting pro~isions of the Act giving rise to the present contro- 
versy are subsections (1)  and (3) of section 5, which is now embodied in 
G.S. 63-121.47 and deals with exemptions from regulations. 

Subsection (1 )  of section 5 provides that "nothing in this article shall 
be construed to include persons and vehicles engaged in one or more of 
the following services if not engaged at the time or other times in the 
transportation of other passengers by motor vehicle for compensation: 
(a )  transportation of passengers for or under the control of the United 
States Government, or the State of North Carolina, or any political sub- 
division thereof, or any board, department or commission of the State, or 
any institution owned and supported by the State; (b) transportation of 
passengers by taxicabs or other motor vehicles performing bona fide taxi- 
cab service and carrying not more than six passengers in a single vehicle 
at  the same time and not operated on a regular route or between fixed 
termini; provided, no taxicab while operating over the regular route of 
a common carrier outside of a town or a municipality and a residential 
and commercial zone adjacent thereto, as such zone may be determined by 
the Commission as provided in ( h )  of this paragraph, shall solicit pas- 
sengers along such route, but nothing herein shall be construed to pro- 
hibit a taxicab operator from picking up passengers along such route 
upon call, sign or signal from prospective passengers; (c) transportation 
by motor vehicles owned or operated by or on behalf of hotels while used 
exclusively for the transportation of hotel patronage between hotels and 
local railroad or other common carrier stations; (d) transportation of 
passengers to and from airports and passenger airline terminals when 
such transportation is incidental to transportation by aircraft ; (e) trans- 
portation of passengers by trolley buses operated by electric power de- 
rived from a fixed overhead wire, furnishing local passenger transporta- 
tion similar to street railway service ; ( f )  transportation by motor vehicles 
used exclusively for the transportation of passengers to or from religious 
services ; (g) transportation of bona fide employees of an  industrial plant 
to and from their regular employment; ( h )  transportation of passengers 
when the movement is within a town or municipality exclusively, or 
within contiguous towns or municipalities and within a residential and 
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commercial zone adjacent to and a part of such town or municipality or 
contiguous towns or municipalities ; provided, the Commission shall have 
power in its discretion, in any particular case, to fix the limits of any 
such zone." 

Subsection ( 3 )  of section 5 specifies that ''none of the provisions of this 
section nor any of the other provisions of this article shall apply'to motor 
vehicles used for the transportation of passengers to or from religious 
services and/or in the transportation of bona fide employees of an indus- 
trial plant to and from places of their regular emplo:7ment." 

The general provision of subsection (1) of section 5 of the Bus Act of 
1949 to the effect that the Utilities Commission retains regulatory super- 
vision of all operations otherwise exempted from the coverage of the Act 
if such operations are conducted by persons "engaged at the time or other 
times in the transportation of other passt.ngers by motor rehicle for com- 
pensation" is certainly broad enough to give the C tilities Commission 
regulatory supervision of operations devoted exclusi~ely to the transpor- 
tation by motor vehicle of the bonn fide employees of industrial plants 
to and from the places of their regular employment where such operations 
are conducted by a person who is engaged at the same time or a t  other 
times in carrying on the business of a common carrier by motor vehicle; 
and the particular provision of subsection ( 3 )  of section 5 of the Bus Act 
of 1949 to the effect that neither section 5 nor any other provisions of 
the Bus Act "shall apply to motor vehicles used . . . in the transporta- 
tion of bona fide employees of an industrial plant to and from places of 
their regular employment" is certainly emphatic enough to exclude from 
the coverage of the Act and the regulatory supervision of the Utilities 
Commission all operations devoted exclusively to the transportation by 
motor vehicle of the born f ide employees of industrial plants to and from 
the places of their regular employment, irrespective of whether or not 
such operations are conducted by persons who are engaged a t  the same 
time or other times in carrying on the callings of common carriers by 
motor vehicle. 

'This case lends itself to much writing, and tempts the appellate judge 
to cite many legal authorities and to split many legal hairs. When all is 
said, however, the case must turn on one or the other of two conflicting 
provisions of the same statute, and the Court must irwoke the aid of the 
appropriate canon of construction in deciding which provision is to 
prevail. 

The relevant canon of construction may be stated in this may: Where 
the same statute contains a particular provision, which embraces the 
matter under consideration, and a general provision, which includes the 
same matter and is incompatible with the particular provision, the par- 
ticular provision must be regarded as an exception to the general provi- 
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sion, and the general provision must be held to cover only such cases 
within its general language as are not within the terms of the particular 
provision. I n  re S tee lman ,  219 N.C. 306, 13  S.E. 2d 544; School C o r n  
missioners v. Aldermen,  158 N.C. 191, 73 S.E. 905; N a n c e  v. R. R., 149 
N.C. 366, 63 S.E. 116;  Handto f f sk i  v. Chicago Consol. T r a c t i o n  Co., 274 
Ill. 282, 113 N.E. 620; 50 Am. Jur., Statutes, section 367; 59 C.J., 
Statutes, section 596. 

When the conflicting provisions embodied in subsections ( 1 )  and (3 )  
of section 5 of the Bus Act of 1949 are read in the light of this canon of 
construction, i t  is manifest that the particular provision of subsection ( 3 )  
must be regarded as an exception to the general provision of subsection 
( 1 ) .  This being true, the North Carolina Utilities Commission does not 
have regulatory supervision of operations devoted exclusively to the 
transportation by motor vehicle of the bona fide employees of industrial 
plants to and from the places of their employment even in cases where 
the persons conducting such operations are engaged at the same time or 
at  other times in carrying on the callings of common carriers by motor 
vehicle. 

This decision necessitates the affirmance of the judgment. 
Affirmed. 

PARKER, J., took no part in the consideration or decision of this case. 

B. A. BRADHAM, E. M. REDDICK, A. TENNANT, R. W. BRADHAM, AND 
JULIUS McCOLLUM, TRUSTEES OF MT. OLIVET A.M.E. ZION CHURCH, 
v. A. D. ROBINSON. 

(Filed 10 December, 1952.) 
1. ma1g55- 

The judge, in the trial of an issue of fact under agreement of the parties, 
is required to state his findings of fact and his conclusions of law sepa- 
rately and adjudicate the rights of the parties accordingly, all in writing. 

2. Same- 
The flndings of fact by the trial court under agreement will be construed 

to uphold the judgment if this may reasonably be done. 

3. Same-- 
Where the issue of fact submitted to the judge is whether persons pur- 

porting to  execute a mortgage on church property as trustees were in fact 
authorized to do so, the court's flndings to the effect that the instrument 
was executed by individuals and that in so far as the church is concerned 
the instrument is void, will be construed as findings that such persons were 
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not authorized to execute the instrument, and thus support the decree that 
the instrument be canceled. 

Where the judge dictates his findings to the court reporter and causes 
the reporter to transcribe them, it amounts to a flnd:ing of the facts by the 
judge in writing. 

6. h e -  
The failure of the judge to sign his findings of fact and incorporate them 

into the formal judgment rendered in the cause does not render the judg- 
ment void, there being a substantial compliance with G.S. 1-185. 

6. Mortgages § 27- 
Where the verdict of the jury establishes that the asserted mortgagor is 

not indebted to the mortgagee in any amount, the rno:rtgage has no validity, 
and decree of cancellation is proper. 

BARNHILL, J., concurring in result. 

APPEAL by clefendant from Patlon, Special Judge, and a jury, at  April 
Term, 1952, of GUILPOED. 

Civil action to cancel a mortgage so as to remove the cloud resulting 
from it from a church's title to the land mortgaged. 

The controlling facts are summarized in the numbered paragraphs set 
out below. 

1. The plaintiffs B. A. Bradham, E. M. Reddick, A. Tennant, R. W. 
Bradham, and Julius McCollum are the present trust1.e~ of the Mt. Olivet 
A.M.E. Zion Church, a religious congregation, which is hereinafter called 
Mt. Olivet Church, and which adheres to the well established religious 
denomination known as the African Methodist Episcopal Zion Church. 

2. Mt. Olivet Church owns a church building and a parsonage on 
Beech Street in Greensboro, North Carolina. 

3. Under the Book of Doctrines and Discipline of ihe African Method- 
ist Episcopal Zion Church, the trustees of each adhering church take and 
hold property for such church. The trustees cannot alienate or encumber 
such property without the consent of a majority of all the members of 
the congregation in meeting assembled and the coxwent of the annual 
conference or the bishop of the district in which the adhering church 
is located. 

4. The defendant A. D. Robinson served as pastor of Mt. Olivet 
Church from "the fall of 1942 . . . until . . . the fall of 1945." 

5. On 17 November, 1947, Caroline Davis, Eugenia Smith, and Viola 
Wade, who purported to act as trustees of Mt. Olivet Church, executed 
to the defendant a paper writing su6cient in form to mortgage the church 
building and the parsonage of the Mt. Olivet Church to the defendant as 
security for the payment of $3,600. According to the recitations of the 
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paper writing, this sum is due thedefendant by the Mt. Olivet Church. 
The paper writing, which was forthwith registered in the office of the 
Register of Deeds of Guilford County, is hereinafter designated as the 
mortgage. 

6. Subsequent to these events, the plaintiffs brought this action against 
the defendant to obtain a decree canceling the mortgage as a cloud upon 
the title of Mt. Olivet Church to its church building and parsonage. They 
allege as grounds for the cancellation of the mortgage that Mt. Olivet 
Church is not indebted to the defendant in any sum whatever, and that 
the persons who executed the mortgage had no authority to make it. 
Their complaint avers in detail that Caroline Davis, Eugenia Smith, 
and Viola Wade were never trustees of Mt. Olivet Church, and never 
had any authority from its congregation, or from the annual conference 
or the bishop of the district in which it is located, to encumber its 
property. 

7. The defendant answered, denying the truth of the matters invoked 
by the complaint as grounds for the cancellation of the mortgage. The 
answer pleads in detail by way of counterclaim that Mt. Olivet Church 
owes the defendant $4,600 for moneys loaned and services rendered to i t  
by him during his pastorate, and that the payment of a part of the debt, 
to wit, $3,600, is secured by the mortgage, which was executed to him by 
the duly authorized trustees of Mt. Olivet Church. The answer prays 
the court to award the defendant an affirmative judgment against the 
 lai in tiffs for the total amount of the debt, and to order the mortgage to 
be foreclosed for the satisfaction of the part of the debt secured by it. 
The plaintiffs filed a reply, denying the truth of the counterclaim and 
pleading the three-year statute of limitations as a bar to any recovery 
on it. 

8. When the action came on to be heard before Judge George B. Patton, 
who presided at  the April Term, 1952, of the Superior Court of Guilford 
County, the parties waived "a jury trial . . . on all matters . . . in 
controversy ;ith the exception of the sole issue of indebtedness" and sub- 
mitted "the remainder of the uuestions involved . . . (to) . . . the court 
. . . without the intervention of a jury." 

9. The opposing sides undertook to support their respective allegations 
by offering evidence before the presiding judge and the trial jurors. The 
jury returned a verdict to the effect that Mt. Olivet Church is not in- 
debted to the defendant in any amount, and Judge Patton made these 
findings: "The court is of the opinion from this evidence and so finds 
that . . . the purported mortgage deed is not binding on the church; 
that in  so far as the church is concerned, it is a void instrument, i t  being 
an instrument executed by three individuals to this defendant, nothing 
more and nothing less; that so far as the church is concerned, i t  is void." 
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Judge Patton dictated these findings to the court reporter, who reduced 
them to writing. Judge Patton did not sign the findings after they were 
reduced to writing, or incorporate them in the formal judgment men- 
tioned in the next paragraph. 

.LO. After the jury returned its verdict and he made his findings, Judge 
Patton entered a formal judgment wherein he concluded the mortgage to 
be "void and unenforceable . . . as a matter of law," adjudged that the 
defendant is not entitled to recover anything of the  plaintiffs on his 
counterclaim, and canceled the mortgage as a cloud on the title of Mt. 
Olivet Church to its church building and parsonage. The defendant 
excepted and appealed, assigning errors. 

E. M.  S t a n l e y  for plaintif fs,  appellees. 
Henderson & Henderson  and Prrcy L. W n l l  for de fendan t ,  appel lant .  

ERVIN, J .  The defendant makes these assertions by his assignments 
of error : 

1. That the judge did not observe the provisions of G.S. 1-185, specify- 
ing that "upon the trial of an issue of fact by the court, its decision shall 
be given in writing, and shall contain a statement of the facts found, and 
the conclusions of law separately." 

2. That the judge committed error in signing the judgment. 
The pleadings in the instant case raise these issues of fact:  Whether 

Mt. Olivet Church is indebted to the defendant; whether the persons who 
executed the mortgage to the defendant were authorized to do so by Mt. 
Olivet Church and the annual conference or the bishop of the district in 
which Mt. Olivet Church is located; and whether the counterclaim is 
barred by the three-year statute of limitations. The legal importance of 
the last of the issues is contingent on Mt. O h e t  Church being indebted 
to the defendant. 

The parties agreed upon an unusual mode for the trial of the issues of 
fact in the court below. They stipulated that the question of whether 
Mt. Olivet Church is indebted to the defendant should be left to the jury, 
and that the other issues of fact should be decided by the judge. 

Where the trial of an issue of fact by a jury is waived by the parties to 
a civil action, the judge who tries the issue of fact is required by G.S. 
1-185 to do these three things in writing: (1) To find the facts on the 
issue of fact submitted to him;  (2)  to declare the conclusions of law 
arising on the facts found by him; and (3)  to adjudicate the rights of 
the parties accordingly. I n  performing this task, the judge must state his 
findings of fact and his conclusions of law separately. Woodard  v. Mor-  
decai, 234 N.C. 463, 67 S.E. 2d 639. 
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The defendant argues with much earnestness on his appeal that the 
trial judge failed "to make any h d i n g s  of fact" in respect to whether 
the persons who executed the mortgage to the defendant were authorized 
to do so by Mt. Olivet Church and the annual conference or the bishop 
of the district in which Mt. Olivet Church is located, and in that way 
ignored the plain statutory requirement that a judge who tries an issue 
of fact must find the facts on such issue. 

Candor compels the reluctant observation that the able trial judge fell 
somewhat short of the exceedingly high standards which ordinarily char- 
acterize his judicial labors when he made his findings on the issue of fact 
under consideration. He  ought to have couched his findings in specific 
language not requiring construction to reveal its meaning, and he ought 
to have embodied his findings in the document containing his conclusions 
of law and his adjudication. 

Ne~ertheless, we are constrained to reject the position of the defendant 
on this phase of the appeal under the rule that the findings of the trial 
judge will be construed to uphold, rather than to defeat, the judgment, if 
this may reasonably be done. 64 C.J., Trial, section 1149, When the 
findings of the judge are interpreted in the light of the pleadings, issues, 
and evidence, they may justly be held to mean that the three persons who 
executed the mortgage to the defendant were not authorized to do so by 
the congregation of Mt. Olivet Church and the annual conference or the 
bishop of the District in which Mt. Olivet Church is located. 

I t  thus appears that the judge found the facts on the issue of fact 
under consideration. Since he who does a thing through the agency of 
another does i t  himself, the judge found the facts in  writing when he 
dictated his findings to the court reporter and caused the court reporter 
to transcribe them. H e  made proper conclusions of law and entered a 
proper adjudication on the facts found by him when he adjudged the 
mortgage to be "void and unenforceable'' and ordered i t  canceled as a 
cloud on the title of Mt. Olivet Church to its church building and its 
parsonage. 12 C.J.S., Cancellation of Instruments, section 34. He  cer- 
tainly separated his findings of fact and his conclusions of law when he 
put them in different documents. These things being true, the judge 
complied in a substantial manner with all the requirements of G.S. 1-185. 

The assignment of error based on the exception to the signing of the 
judgment raises the solitary question whether the facts found by the 
judge and the jury support the judgment. Deaton v. Deaton, 234 N.C. 
538, 67 S.E. 2d 626; Rader v. Coach Co., 225 N.C. 537, 35 S.E. 2d 609. 
What has already been said makes it plain that the findings of fact of 
the judge justify the order for the cancellation of the mortgage. The 
verdict of the jury sustains the adjudication that the defendant is not 
entitled to recover anything of the plaintiffs on his counterclaim. Indeed, 
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the verdict also supports the order of cancellation. A mortgage which 
purports to secure the payment of a debt has no validity if the debt has 
no existence. 59 C.J.S., Mortgages, section 87. 

For  the reasons given, there is in law 
N o  error. 

BARNHILL, J., concurring in result : I t  is admitted that the plaintiffs 
are a t  present trustees of Mt. Olivet A.N.E. Zion Church. As such they 
are vested with the title to the church property. The jury found as a 
fact that they, as trustees, are not indebted to the defendant in any 
amount. S o  what boots i t  whether those who signed the alleged mortgage 
were then trustees or mere interlopers, or whether the mortgage, when 
executed, was void ab initio or a valid lien upon the church property, or 
whether the judge complied with the statute in finding the facts on the 
issue submitted to him? 

So soon as the jury rendered its verdict, what the judge might or might 
not do in respect to  the issue submitted to him becam,? wholly immaterial. 

The jury has found that plaintiffs are not indebted to defendant in any 
amount. The paper writing is still of record, uncan~:eled. I t  constitutes 
a cloud on the title of plaintiffs. As there is no valid exception directed 
to the jury trial on the issue of debt, the plaintiffs are entitled to a judg- 
ment decreeing its cancellation. A decree to this effect was entered. I 
therefore concur in the conclusion that no error is made to appear. 

AMERICAN TRUST COMPANY, EXECUTOR AND TRUSTEE UNDER THE LAST 
WILL AND TESTAMENT OF CURTIS B. JOHNSON, DECEASED, v. MRS. 
IRVING HARDING JOHNSON, WIDOW; MRS. IDA J. LEE; GEORGE 
LEE, SAM M. LEE, JR. ; HARRY J. LEE; MRS. BETTY WEIR LEE 
REX ; ROBERT WEIR LEE ; SUBAN A. LEE ; PATRICIA D. LEE ; A N D  

MELINDA REX ; AND UNBORN CHILDREN OF GEORGIE LEE, SAM M. LEE, 
JR., AND HARRY J. LEE, AS MAY HEREAFTER BE BORN PRIOR TO THE 

DEATH OF MRS. IRVING HARDING JOHNSON. 

(Filed 10 December, 1952.) 
1. WiUs §§ 33k, 4 0 -  

In the absence of an express or implied provision in the will to the con- 
trary, a vested remainder, even though it be a defeasible fee, will be accel- 
erated upon the failure of the life estate if the remaindermen may be 
identified, and the fee simple absolute vest, and the dissent of the widow 
is a rejection of her life estate within the meaning of this rule. 

Where the will gives the widow a life estate with vested remainder of 
the defeasible fee to named beneficiaries, and also provides for an annuity 
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to testator's sister, held, upon the widow's dissent, the judgment acceler- 
ating the vested interest of the remaindermen in the assets of the estate 
after allotting to the widow her distributive share and the setting aside of 
sufficient assets to pay the annuity should further provide that upon the 
death of testator's sister such funds retained and not expended in the 
payment of annuity should be divided among the remaindermen. 

PABKEB, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff and the defendant guardian ad l i tem from Moore, 
J., June Term, 1952, of MECKLENBURQ. 

Curtis B. Johnson, a citizen and resident of Mecklenburg County, 
North Carolina, died on 6 October, 1950, leaving a last will and testament 
which was duly filed and admitted to probate in the office of the Clerk of 
the Superior Court in the aforesaid county on 24 October, 1950. 

Thereafter, in due and apt time, the defendant Mrs. Irving Harding 
Johnson, the surviring widow of the testator, renounced her right to 
qualify as executrix of her husband's will and filed her dissent therefrom. 
See I n  re Will of Johnson, 233 N.C. 570, 65 S.E. 2d 12. 

This action was instituted by the plaintiff, the duly appointed and 
acting executor and trustee under the last will and testament of Curtis B. 
Johnson, deceased, to obtain the advice and instruction of the court with 
respect to the following questions : 

1. Did the dissent of the widow, Mrs. Irving Harding Johnson, from 
the will of her husband, Curtis B. Johnson, accelerate the vesting of the 
interests of George Lee, Sam M. Lee, Jr., and Harry J. Lee, the three 
nephews of the deceased ? 

2. Did the deceased, Curtis B. Johnson, die partially intestate and, 
if so, to what extent or in what respect? 

Trial by jury was waived by all parties and their counsel of record, 
and it was agreed that his Honor should hear the matter, find the facts, 
draw his conclusions of law, and enter judgment accordingly. 

The testator, Curtis B. Johnson, died leaving him surviving his widow, 
Mrs. Irving Harding Johnson; one sister, Mrs. Ida  Johnson Lee; and 
three nephews, George Lee, Sam M. Lee, Jr., and Harry J. Lee; the 
sister and two of the nephews being residents of California, and one 
nephew a resident of Michigan. 

The defendants Mrs. Betty Weir Lee Rex and Robert Weir Lee, are 
the children of George Lee; Susan A. Lee and Patricia D. Lee are the 
children of Harry J. Lee; and Melinda Rex is the daughter of Mrs. Betty 
Weir Lee Rex. The defendant Sam M. Lee, Jr . ,  has no children. 

The defendants Melinda Rex, Susan A. Lee and Patricia D. Lee are 
minors and are duly represented in this proceeding by B. Irvin Boyle as 
guardian ad lifenc, who is also guardian ad l i tem for the unborn children 
of George Lee, Sam M. Lee, Jr . ,  and Harry J. Lee. 
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TRUST Co. v. JOHNSON. 

All beneficiaries under the will of Curtis B. Johnson, except pecuniary 
legatees whose legacies have been paid, and all heirs and next of kin of the 
testator are parties to this action. 

The only real estate owned by the testator at  the time of his death was 
the residence and lot situate in California and devised in his will. 

The parts of the will pertinent to this appeal are as follows : 
"I give, devise and bequeath to my sister Ida J. Lee, of Beverly Hills, 

California, during her lifetime, the home she is now living in at  above 
location including any interest I may have in the household furniture 
contained therein-I also direct that she be paid out of my Estate the 
sum of $750.00 per month during her lifetime. After her death this prop- 
ert,y she is living in to pass into the ownership of my three nephews, 
George Lee, of Algonac, Michigan, S. M. Lee, Jr . ,  of Wendale, California 
and Harry Lee of Los Angeles, California. I direct that i t  be sold by 
them within six months following the death of my sister, Ida  J. Lee, and 
the proceeds divided equally between them. 

"In addition to the above gift to the aforesaid nephews, I direct that 
each of them shall be paid ($25,000) Twenty Five Thousand Dollars from 
the assets of my estate as if and when the funds are coiiveniently available 
as determined by my wife, Irving Harding Johnson, who is hereby a p  
pointed my executor and the American Trust Co. of Charlotte, hereby 
appointed Trustee of my estate. (Then follows a la,rge number of gifts 
to executives and employees of the Charlotte Obserrtr, personal friends, 
and servants.) . . . 

". . . Payment of all gifts to be made at  time payinent is made to my 
three nephews. To my wife, I leave the residue of my estate after my 
funeral expenses are paid and the payment of any debts, the inheritance 
taxes, I realize will be quite heavy but believe that the assets of The 
Seinagraph Company, (the capital stock of which I now own in  its 
entirety), will be much more than suficient to take care of this obligation 
without disturbing or in any way encumbering the controlling interest 
(5:'L%) I now have in The Observer Co. owner of The Charlotte 
Observer. . . . 

"The 'residue' interest referred to on page 3 of this document is willed 
to my wife, Irving H. Johnson. for her use and benefit during her life 
and at  her death the (57v27&) Fifty seven and one-half stock interest 
in the Observer is to pass to my nephews in equal amounts, if then living 
and to their surviving children in the event of their death." 

The court held and entered judgment to the effect that the dissent of 
the widow, Mrs. Irving Harding Johnson, from the will of her husband 
did accelerate the vesting of the interests of George Lee, Sam M. Lee, Jr., 
and Harry J. Lee, the three nephews of the deceased ; and that Curtis B. 
Johnson did not die partially intestate. 
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The judgment also contains the following provisions : 
"3. That the Executor provide out of the assets of the estate and after 

allotting to the widow her distributive share, for the payment to the 
defendant Mrs. Ida J. Lee of the annuity of $750.00 per month be- 
queathed to her during her lifetime in such way, manner and method as 
may be hereafter approved by this Court. 

"4. That after the estate has been administered and after provisions 
have been made for the aforesaid annuity, all of the personal property 
then remaining in the hands of the Executor shall be paid over, trans- 
ferred and delivered to defendants George Lee, Sam M. Lee, Jr., and 
Harry J. Lee, in equal shares and portions and in fee simple absolute." 

This cause was retained for further orders in connection with addi- 
tional questions that may arise in the administration of the estate. 

The plaintiff and B. Irvin Boyle, guardian ad litem, appeal and assign 
error. 

Helms & Mulliss for plaintiff, appellant. 
B. I rv in  Boyle, guardian ad litem for Susan A.  Lee, Patricia D. Lee, 

Xelinda Rex  and the unborn children of George Lee, S a m  ill. Lee, Jr., 
and Harry  J .  Lee, appellants, I n  Propria Persona. 

Cochran, McCleneghan & Miller and Tillett,  Campbell, Craighill & 
Rendleman for Mrs. Irving Harding Johnson, appellee. 

Taliaferro, Clarkson & Grier and Covington & Lo.bdel1 and J .  W .  Ales- 
under, Jr., for George Lee, S a m  M.  Lee, Jr., and Harry J .  Lee, appellees. 

DEXXY, J. The doctrine of acceleration is recognized and accepted in 
thir: jurisdiction. I t  has been applied in a number of cases where the 
widow rejected the life estate devised or bequeathed to her with remainder 
to devisees or legatees who could be definitely identified at the time of 
her dissent. A7eill v. Bach, 231 N.C. 391, 57 S.E. 2d 385; Cheshire v. 
Drewry, 213 N.C. 450, 197 S.E. 1 ;  j70ung v. Harris, 176 N.C. 631, 97 
S.E. 609, 5 A.L.R. 477; University v.  Borden, 132 N.C. 476, 44 S.E. 47; 
Wilson v.  Stafford, 60 N.C. 646; Holderby v.  TVcrlker, 56 X.C. 4 6 ;  ddams  
v. Gillespie, 55 N.C. 244. 

I t  is the general rule under the doctrine of acceleration that vested 
remainders take effect immediately upon the death of the testator where 
the life estate has failed prior to the death of the testator, or immediately 
after the determination of the life estate subsequent to the testator's death. 
This rule applies, however, only in the absence of an express or implied 
provision in the will to the contrary. 33 Am. Jur., Life Estates, Remain- 
ders, etc., section 154, page 620; Neil1 v .  Bach, supra; Thomsen v. Thom- 
sen, 196 Okla. 539,166 P. 2d 417, 164 A.L.R. 1426; Keen v. Brooks, 186 
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Md. 543, 47 A. 2d 67, 164 A.L.R. 1292; Ward v. Ward, 153 Kan. 222, 
109 P. 2d 68, 134 A.L.R. 657; Elliott v. Hrintlinger, 376 Ill. 147, 33 N.E. 
2d 199, 133 A.L.R. 1364. Likewise, in  31 C.J.S., Estates, section 82, 
page 96, it is said: "A vested remainder may be accelerated, although 
future contingent interests will thereby be cut off. . . . A remainder will 
not be accelerated if it is impossible to identify the remainderman, or if 
there is evidence of an intention to postpone the taking effect of the 
remainder; . . ." 

The doctrine of acceleration rests upon the theory that the enjoyment 
of an interest having been postponed for the benefit of a preceding estate, 
upon determination of such preceding estate before it would ordinarily 
expire, ultimate takers should come into the imme3iate enjoyment of 
their property. Young v. Harris, supra. 

I n  the case of University v. Borden, supra, where property was devised 
to the wife of the testator for life with remainder over, and the widow 
dissented, this Court said : "Mrs. Faircloth (the widow) having dissented 
from the will and claimed her dower in  the realty and her distributive 
share in the personalty, we are of the opinion that there was an accelera- 
tion of the devises, the enjoyment of which under the will was postponed 
to the time of her death. The will, in so far  as provision was therein 
made for her, operates in the same manner, as to the time of enjoyment 
by those entitled after her death, as if she had died prior to her husband." 

I n  Thomsen v. Thomsm, supra, the Court said: "The general rule 
appears to be that where a testator creates a life estate in his widow, and 
the law gives the widow the right to elect whether to take under the will 
or under the statute, the law charges the testator with the knowledge of 
the right of the widow to so elect and it will be presumed that the inten- 
tion of the testator was that the election of the widow to take her share 
of the estate under the intestate laws in lieu of the life estate given her 
in the will is, in legal contemplation, equivalent to her death." 

I t  is clear from a ~ e r u s a l  of the will now under consideration that the 
primary purpose of the testator in giving the residue of his estate to his 
wife for life, was to make available to her during her lifetime the entire 
income therefrom; and the distribution among ultimate takers was only 
postponed in order to effect the primary purpose. This primary purpose 
having been defeated by the widow's dissent, the ultimate takers are 
entitled to come into the immediate enjoyment of their rights under the 
will to the same extent as if the widow had died subsequent to the date 
of her dissent. Young v, Harris, supra; University v. Borden, supra; 
Holderby v. Walker, supra. 

I n  our opinion, the judgment of the court below should be modified so 
as to directthe executor not only to pay over to George Lee, Sam M. Lee, 
Jr., and Harry J. Lee in equal shares, the assets remilining in the hands 
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of the executor after allotting to the widow her distributive share of the 
estate, and setting aside sufficient assets to  pay the annuity of $750.00 
per month to Mrs. I d a  J. Lee during her lifetime, but upon the death of 
Mrs. I d a  J. Lee to pay over to George Lee, Sam M. Lee, Jr., and H a r r y  
J. Lee in equal shares, if then liring, otherwise to their next of kin, such 
assets as i t  may have retained and not expended in the payment of the 
annuity. The  judgment is modified to this extent. 

We are of the further opinion that  the construction placed upon the 
will of Curtis B. Johnson by the tr ial  judge, as set forth in the judgment 
entered below, as modified herein, carries out the intent of the testator as 
gathered from the four corners of his will, except as modified by the 
widow's dissent. 

The judgment as modified will be upheld. 
Modified and affirmed. 

PARKER, ,J., took no part  in the consideration or decision of this case. 

THE UNION NATIONAL BANK OF CHARLOTTE, A NATIONAL BANKING 
CORPORATION, EXECUTOR AND TRUSTEE UNDER THE LAST WILL AND TESTA- 
MENT OF F. C. EASTERBY, DECEASED, v. RUTH GREEN EASTERBY, 
LIZZIE MARION EASTERBY, MATTIE EASTERBY, HUGH EAST- 
ERBY, HUGH EASTERBY, JR., DIANNE ELAINE EASTERBY, RICH- 
ARD TERRY EASTERBT, STEPHEN HUGH EASTERBY, FRANK 
CALHOUN EASTERBY, EARL THOMAS EASTERBY, EARL THOMAS 
KASTERBT, JR.,  MARY ELIZABETH EASTERBP, JOHN GINN EAST- 
ERBY, WILLIAM HENRY EASTERBY, B. M. THOMSON, JR., B. M. 
THOMSON 111, CAMILLA THOMSON, JAMES H. THOMSON, JAMES 
H. THOMSON, JR., LAURIE THOMSON, STEWART DOUGLAS EAST- 
ICRBY, JR., STEWART D. EASTERBY 111, CAROLINE EASTERBY AND 

.JOHN FRANCIS EASTERBY, AXD ALL OTHER PERSONS WHOBE NAMES ARE 
UNKNOWS I N  BEING, OR WHO 1 1 ~ ~  BE I N  BEING AT THE TIME OF THE DEATH 
OF RUTH GREEN EASTERBY, A N D  WHO HAVE OR MAY HAVE ANY INTER- 
EST I N  TIIE ESTATE OR ASSETS OF F. C. EASTERBP, DECEASED. 

(Filed 10 December, 1952.) 
1. Wills § 40- 

The right of a widow to dissent from the will is given by lan7, and she 
mag exercise such right within the time fixed by statute without assigning 
any  reason therefor. G.S. 30-1. 

2. Same- 
The fact that the widow's unconditional dissent from the will and elec- 

tion to take her statutory rights is based upon separate agreement with 
the vested remaindermen that they pay her a specified sum, does not affect 
the validity of the dissent, the dissent being valid unless she is induced to 
dissent in ignorance of her rights to her prejudice. 
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3. Same: Wills g 38k-Widow's dissent from will temninates her life estate 
thereunder and accelerates vesting of remainder. 

Testator devised his property in trust for the use and benefit of his wife 
for life with direction that at  her death the corpus be divided among named 
beneficiaries or their survivors, or if none of the said beneficiaries should 
be living at the death of the widow, then the estate to be distributed to 
testator's heirs as ascertained at  the death of the widow. The widow dis- 
sented from the will. Held: I t  appearing from the instrument that the life 
estate to the wife was created solely for her benefit and in no sense for the 
independent purpose of postponing the final disposition of the estate, the 
dissent of the widow accelerates the vesting of the remainder in the henr- 
ficiaries named in fee simple absolute free of any contingent limitation 
over. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by guardians ad l i f e m  from Hatch, Specictl J u d g e ,  September 
Extra Civil Term, 1952, of MECKLENBURG. 

This action was instituted by the plaintiff, executor and trustee under 
the last will and testament of F. C. Easterby, deceased, to obtain the 
advice and instruction of the court relative to certain questions that have 
arisen in  connection with the administration of the estate. 

F. C. Easterby, a citizen and resident of Mecklenburg County, North 
Carolina, died 5 February, 1952, leaving a last will m d  testament which 
was duly filed and admitted to probate in the office of the Clerk of the 
Superior Court in the aforesaid county, 13 February, 1952. 

Under the terms of this will the residual estate was devised and be- 
queathed to the Union National Bank of Charlotte, as Trustee, for the 
use and benefit of Ruth Green Easterby, the testator's wife, for her life. 
At the death of the wife, the will directed that. the ccrpus of the trust be 
delivered by the Trustee in equal portions to the testator's sisters, Lizzie 
Marion Easterby, Mattie Easterby, and his brother, Hugh Easterby. The 
will also provides : 

"If, at the death of my wife, either of my above named two sisters or 
my aforesaid brother, Hugh, or two of them, should not be living, my 
Trust Estate shall be divided equally between such of my said two sisters 
and my said brother as may be living at  the time of the death of my said 
wife. If ,  at the time of the death of my said wife, neither of my aforesaid 
two sisters nor my said brother, Hugh, is living, then my Trust Estate 
shall be distributed to my heirs and next of kin just as though I had died 
as of the time of the death of my wife intestate." 

'The estate inrolred in this appeal has a net value, before payment of 
inheritance taxes, of approximately $290,000. 

On 25 June, 1952, the widow, Ruth Green Easterby, who had been 
contemplating exercising her right to dissent from the will of her hasband, 
and Lizzie Marion Easterby, Mattie Easterby and Hugh Easterby, the 
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designated remaindermen in the will, entered into an agreement by the 
terms of which the widow agreed that she would dissent from the will of 
her husband in consideration of the agreement of the other parties that 
she should receive from the estate a widow's allowance of $18,000; that 
all Federal Estate taxes which might be assessed against the estate of 
F. C. Easterby would be paid from the share or shares of the estate that 
would be accelerated by reason of her dissent; and that in order to com- 
pensate the widow for the decrease in income available to her from the 
trust in the event she dissents, the sum of $25,000 might be charged 
against the shares of the remaindermen and paid to her, in addition to 
all other benefits and her statutory allowance. 

Thereafter, on 1 July, 1952, the widow filed in the office of the Clerk 
of the Superior Court in Mecklenburg County, an unconditional dissent 
from the will of her husband, stating therein that she elected to share in 
his estate as provided by statute. 

I t  appears from the record that the named defendants in this action 
inchde all persons in being who have an interest in the estate of F. C.  
Easterby, deceased, under his will, and include all persons now in being 
who could take upon the contingency set out in the will, except in the 
event all the named defendants and their descendants should predecease 
Ruth Green Easterby, and the persons who would take under that remote 
contingency are unknown. 

Frank W. Snepp, Jr., was duly appointed guardian ad Zitem to repre- 
sent the interests of unknown persons who might take an interest under 
the will, including those in being and those not in being, and the guardian 
ad litem duly filed an answer, properly presenting the contentions of such 
persons. Likewise, 13. Irvin Boyle was duly appointed guardian ad litem 
for all minor defendants and in apt time filed an answer in their behalf, 
setting out the contentions available to them in this action. 

I t  further appears from the record that all parties defendant had been 
duly served with summons and were properly before the court and subject 
to its jurisdiction when the matter came on for hearing below. 

911 the parties who were present in person or represented by counsel 
at  the hearing, waived a trial by jury and agreed that the trial judge 
should find the facts, draw his conclusions of law, and enter judgment 
accordingly. 

Upon the farts found by the court, the material parts of which are 
hereinabove set out, the court held that the dissent filed by the widow is 
legally effective as a dissent, and the widow is entitled to her statutory 
distributive share of the estate ; that the dissent filed by the widow had the 
legal effect of accelerating the vesting, both in right and enjoyment, of 
the residue of the estate not allocated to the widow as her distributive 
share; and that Lizzie Marion Easterby, Mattie Easterby and Hugh 
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Easterby, upon the filing of the dissent, became entitled to the residue 
of the estate, free of the trust, and of any contingent interests of the heirs 
at  law and next of kin of the testator, subject only to the rights of the 
widow, and entered judgment accordingly. Both guardians ad litern 
appeal and assign error. 

Frank  W. Snepp,  Jr., guardian ad litens for unknown persons, in being 
and not  in being, having a n  interest i n  the action, appellants. I n  Pro- 
pria Persona. 
H. I r v i n  Boyle, guardian ad l i t em for all minor  de fmdants ,  appellants. 

I n  Propria Persona. 
Robinson & Jones for plaintiff, appellee. 
Ti l let t ,  Campbell,  Craighill & Rendleman, for Ruth Green Easterby, 

Lizzie Marion Easterby, Matt ie  Easterby, and H u g h  l?asterby, appellees. 

DENNY, J. The appellants argue and contend thab the dissent of the 
widow was induced by the terms of an agreement, the performance of 
which is conditioned upon the dissent resulting in the vesting of the estate 
of F. C. Easterby in the two sisters and brother of the testator, absolutely 
and in fee simple, subject only to the rights of the widow, and, therefore, 
such dissent was not a voluntary election on the part of the widow to take 
against the will of her husband as required by law in rwch cases. 

We do not think the agreement entered into by and between the named 
beneficiaries in the will of F. C. Easterby has any bearing whatever on 
the validity or invalidity of the widow's dissent. The right of a widow 
to dissent from her husband's will is one given to her by law. And such 
right may be exercised by her at  any time within the period fixed by 
statute. C.S. 30-1. Furthermore, in the exercise of such right, she is not 
required to assign any reason therefor. And in the absence of evidence 
that the widow was induced to dissent, without knowledge of her rights 
and to her prejudice, i t  will be presumed that she actled voluntarily and 
with full knowledge of her rights. I n  view of the facts as disclosed on this 
record, the contention of the appellants will not be uphl4d. 

I t  is also contended by the appellants that the interests of Lizzie Marion 
Easterby, Mattie Easterby and Hugh Easterby are contingent upon their 
surviving the life tenant, and that the dissent of the widow did not 
accelerate their interests. 

We do not concur in the view taken by the appellants. Any question 
relative to survivorship, vested or contingent remaindlers, in connection 
with the interests of the remaindermen, under the provisions of the will 
under consideration, was determined when the widow's dissent was filed. 
Her election to take under the statute in  lieu of the life estate devised 
to her in the will, in so fa r  as the remaindermen are concerned, was 
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equivalent to her death. Trust Co. v. Johwm,  ante, 594; Neil1 v. Bath, 
231 N.C. 391,57 S.E. 2d 385; Cheshire v. Drewry, 213 N.C. 450,197 S.E. 
1 ;  Young v.  Harris, 176 N.C. 631, 97 S.E. 609, 5 A.L.R. 477; University 
v. Borden, 132 N.C. 476, 44 S.E. 47. And what was said in T m t  CO. v. 
Johnso,n, supra, with respect to the doctrine of acceleration, is applicable 
to the facts in this case and it is not necessary to repeat here what was 
said on the subject in that opinion. 

A careful consideration of the will of F. C. Easterby, deceased, leads 
us to the conclusion that the testator devised a life estate to his wife solely 
for her benefit, and that such estate was not created in any sense for the 
independent purpose of postponing the disposition of his estate until the 
death of his wife in the event she should dissent from his will. 

Therefore, the ruling of the court below to the effect that upon the 
filing of the widow's dissent Lizzie Marion Easterby, Mattie Easterby 
and Hugh Easterby became the absolute owners of the estate of F. C. 
Easterby, deceased, free of the trust and of any contingent interests of the 
heirs at  law and next of kin of the testator, subject only to the rights of 
the widow, will be upheld. Such ruling is not only in accord with our 
decisions but with the decisions generally on the question of acceleration 
where the facts are similar to those in this case. Thomsen v. Thomsm, 
196 Okla. 539,166 P. 2d 417, 164 A.L.R. 1426; Keen v. Brooks, 186 Md. 
543, 47 A. 2d 67, 164 A.L.R. 1292; Ward v. Ward, 153 Kan. 222, 109 P. 
2d 68, 134 A.L.R. 657; Elliott v. Brintlinger, 376 Ill. 147, 33 N.E. 2d 199, 
133 A.L.R. 1364; Eastern Trust &. Banking Co. v. Edmunds, 133 Me. 450, 
179 A. 716; Christian v. Wilson's Ex'rs., 153 Va. 614, 151 S.E. 300; 
Equitable Trust Co. v. Pro.ctor, 27 Del. Ch. 151, 32 A. 2d 422; Schmick 
Estate, 349 Pa. 65, 36 A. 2d 305; Lowrimore v. First Svgs. & Tr. Co., 
102 Fla. 740, 140 So. 887; Union Trust Co. v. Rossi, 180 Ark. 552, 22 
S.W. 2d 370; Young v. Eagon, 131 N. J .  Eq., 574, 26 A. 2d 180. 

The judgment of the court below is 
Affirmed. 

PARKER, J., took no part in the consideration or decision of this case. 
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HERBERT G. GOECKEL v. HARRY P. STOKELY, T/A THE HOUSE O F  
STOKELY. 

(Filed 10 December, 1952.) 

1. Contracts 8 4: Evidence 5 9 9 -  
To constitute a valid contract, the parties must assent to the same thing 

in the same sense, and when i t  appears that  a term which either party 
desires included in the agreement is not contained in the written memor- 
andum, there is no complete agreement and such term is subject to further 
treaty between the parties to complete the contract. 

2. Master and Servant § 2 b  

Where a letter offering employment states in detail the proposed terms 
of employment but makes no reference to the expense of moving the re- 
cipient's family to the place of employment, and the letter of acceptance 
states that  the recipient would like to supplement the terms by including 
the expense of moving the recipient's family in accordance with prior 
rerbal negotiations, held the item of the expense of moving was left open 
to further treaty between the parties, and the emplc~yee's testimony that  
the employer later verbally agreed to pay such expense takes to the jury 
the question of whether such expense was included in the contract of 
employment. 

3. Appeal and Error § 39f- 
Where the jury sets the amount of the recovery a t  less than that  con- 

tended for by plaintiff in  accordance with the court's instruction to fix the 
amount, the instruction cannot be held prejudicial on defendant's appeal 
upon his contention that  plaintiff was entitled to recover the full amount 
or nothing a t  all. 

4. Trial 96- 
The refusal of the court to submit a n  issue to the ju.ry cannot be held for 

error when there is no evidence upon the trial in support of such issue. 

5. Appeal and Error § 39- 

The exclusion of evidence cannot be held prejudicial when the record 
fails to disclose the purport of the excluded evidence. 

PARKER, J., took no part  in the consideration or decision of this case. 

APPEAL by defendant  f r o m  Bobbitt, J., and  a jury,  '9 J u n e  E x t r a  Civi l  
Term,  1952, of MECKLEXBVRQ. 

C h i 1  action t o  recover f o r  alleged breach of employment contract. 
E a r l y  i n  1951 the  plaintiff, then a resident of Bogota, N e w  Jersey,  was 

employed as  a salesman by  t h e  defendant, a food a n d  merchandise broker 
of Charlotte, N o r t h  Carolina. There  is n o  disagreement as  t o  t h e  terms 
of t h e  contract,  except i n  one part icular ,  a n d  t h a t  is, t h e  plaintiff contends 
t h a t  t h e  defendant  agreed t o  p a y  t h e  necessary expense of moving plain- 
tiff's household and  kitchen f u r n i t u r e  f r o m  Bogota t o  Charlotte. 
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The plaintiff alleges that "The expense of moving this property . . . 
amounted to $580.62," which sum the defendant has failed and refused 
to pay. 

The defendant by answer denies the alleged promise to pay this expense, 
and alleges by way of counterclaim: (1) That the plaintiff resigned and 
left the defendant's employ owing him the sum of $107.41 for advances 
made by the defendant; and (2) that the plaintiff, while serving as sales- 
man for the defendant, turned in purported orders for goods which in fact 
had not been given by the customers, thus requiring the defendant, 
through other salesmen, to contact the customers and correct the errors so 
made, to the defendant's damage in the sum of $1,000. 

I t  is disclosed by the plaintiff's evidence that after the initial interview 
between the parties in Charlotte, the defendant wrote the plaintiff a letter, 
dated 7 February, 1951, confirming the terms of the defendant's offer to 
employ the plaintiff. The letter contains these pertinent recitals: (1)  
"To confirm the position I have offered you, ~ e r m i t  me to say . . ." 
(Then follows a detailed statement of the terms of employment as pro- 
posed by the defendant. The details are omitted as not being pertinent 
to decision. However, it is noted that the letter contains no reference to 
the matter of moving expense.) (2)  ". . . and that you are to meet me 
in Chicago a t  the LaSalle Hotel on the P. M. of the 17th of February, and 
we will work that week together among the shippers at  the convention, 
leaving there Friday P. M. and arriving back in Charlotte for the week- 
end in order to start the following week on the trade." (3)  "Inclosed 
please find check for $100.00 advance expense money on which you please 
keep a record." (4) "I will appreciate your confirming receipt of this 
letter and your acceptance of the employment." 

I n  reply to this letter, the plaintiff wrote the defendant under date of 
13 February, 1950, stating in par t :  (1)  ''AS I previously wrote you, I 
would like to supplement some of the remarks you made in your letter of 
February 7th as they were talked about and agreed upon on my visit to 
Charlotte." ( 2 )  "The other points in question about which I would like 
you to think about and which we can discuss in Chicago, would be the 
expense of moving and supporting my family in Bogota." (4)  "I will be 
seeing you in Chicago, Saturday morning; . . ." 

The plaintiff testified in part:  "I thereafter met Mr. Stokely in Chi- 
cago. . . . We discussed the expenses of moving my family to Charlotte. 
Discussion was had several times, . . . and he promised me verbally . . . 
that he would pay my moving expenses when and if I moved to Charlotte, 
and thereafter I moved my furniture and personal belongings to Char- 
lotte. . . . The Martin moving folks of Charlotte moved my furniture 
. . . and the bill was rendered . . . which I paid, in the sum of $580.62. 
As soon as I received the bill I went to Mr. Stokely with it, and he told 
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me he could not take care of i t  due to some other expenditures on his part, 
and we agreed to let it go until a little later date when he was able to pay 
me for it. . . . About a week before I turned in my resignation I talked 
to Mr. Stokely about my moving expenses, and he has not paid it." 

The defendant went upon the stand and expressly denied that he agreed 
at  any time to pay plaintiff's moving expense, and he was corroborated by 
the testimony of an office employee who said she heard the defendant tell 
the plaintiff "he would not pay his moving expenses." The defendant 
also testified that the total amount the plaintiff owes him for advances is 
$107.41, and it was stipulated by the plaintiff that this is the correct 
amount he owes for advances. 

Issues were submitted to and answered by the jury 13s follows: 
"1. Did the defendant, in the employment contract entered into be- 

tween the plaintiff and the defendant, agree to pay the plaintiff's neces- 
sary expenses for the moving of his household furniture and equipment 
from Bogota, New Jersey, to Charlotte, North Carolina, as alleged in the 
complaint ? Answer : Yes. 

"2. I f  SO, what amount, if any, is the plaintiff entit:ed to recover from 
the defendant on account thereof ? Answer : $342.75. 

"3. I n  what amount, if any, is the plaintiff indebted to the defendant 
on account of money advanced and expense items paid for the account of 
the plaintiff? Answer : $107.41. (Stipulated)." 

From judgment entered on the verdict, the defendant appealed, assign- 
ing errors. 

A l v i n  A .  L o n d o n  and 0. W .  C l a y t o n  for plaintif f ,  ap,pellee. 
E lber t  E. Poster  and J .  F .  F'lozuers f o r  defendant ,  appellant.  

JOHNSON, J. The defendant's assignments of error challenge the 
action of the trial court in (1)  overruling his motion .for judgment as of 
nonsuit, (2)  charging the jury on the second issue, and (3 )  limiting the 
defendant's counterclaim-recovery to $107.41. 

1. T h e  refusal  t o  nonsuit.-The defendant takes the position that his 
letter of 7 February, 1951, to the plaintiff sets forth the terms of his offer 
of employment, and that the plaintiff after receiving the letter came to 
Charlotte and entered upon the work of the defendant. On these facts, 
the defendant contends the plaintiff accepted the terms of the employment 
as set out in the letter, and that since the  asserted item of moving expense 
is nowhere mentioned in the letter, the plaintiff is precluded from recover- 
ing therefor. 

The defendant's position is untenable. I t  fails to take into account 
(1 )  the plaintiff's letter of reply dated 13 February, 19851, indicating that 
the matter of "expense of moving" was being left open for further discus- 
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sion, and (2) plaintiff's testimony that when the matter was discussed in 
Chicago the defendant verbally agreed to pay this item of expense. 

To constitute a valid contract the parties must assent to the same thing 
in the same sense, and their minds must meet as to all the terms. I f  any 
portion of the proposed terms is not settled, there is no agreement. 
Sprinkle v. Ponder, 233 N.C. 312, 64 S.E. 2d 171; Kirby v. Stokes 
County Board of Education, 230 N.C. 619, 55 S.E. 2d 322; Sides v. Tid- 
well, 216 N.C. 480, 5 S.E. 2d 316; Federal Reserve Bank v. Manufactur- 
ing Co., 213 N.C. 489,196 S.E. 848; Croom v. Lumber Co., 182 N.C. 217, 
108 S.E. i 3 5 ;  Wilson v. Lumber Co., 180 N.C. 271, 104 S.E. 531. 

And where correspondence or written memoranda is relied on to estab- 
lish a contractual relation, if, from the language used, it appears that 
some term which either party desires to be in the contract is not included, 
requiring further treaty between the parties, there is no completed agree- 
ment. 12 Am. Jur., Contracts, Sec. 23. See also Richardson v. Storage 
Co., 223 N.C. 344, 26 S.E. 2d 897. 

Here it is manifest from plaintiff's reply letter of 13 February that 
the minds of the parties did not meet on the proposals set out in the de- 
fendant's letter of 7 February and that further treaty between the parties 
was necessary in respect to whether the defendant was to pay the plain- 
tiff's expense of moving. And the evidence pro and con as to whether this 
item was made a part of the employment contract as finally consummated 
presented a clear-cut issue of fact for the jury. 

2. The charge on the second issue.-The defendant (1)  points to the 
fact that the plaintiff has declared on a special contract whereby the de- 
fendant allegedly agreed to pay plaintiff's moving expense, and (2) urges 
that all the evidence tends to show the amount of this expense was $580.62. 
Upon this theory of the trial, so fixed by the pleadings and proofs, the 
defendant contends the plaintiff was entitled to recover all or none of this 
amount and that the trial court should have so instructed the jury. The 
defendant therefore contends it was error for the trial court to charge the 
jury to find and determine the amount, if any, the plaintiff is entitled to 
recover as "the reasonable amount of the expense necessarily incurred in 
connection with the removal of the plaintiff's household furniture and 
equipment from Bogota to Charlotte." 

Conceding, without deciding, that the court should have instructed the 
jury in accordance with the defendant's contention, it is not perceived 
that the failure to so charge was prejudicial to the defendant. I t  would 
seem that the error, if any, was helpful to the defendant, as shown by the 
verdict for the lesser sum of $342.75. 

3. Limiting the defendant's counterclaim-recovery.-Here the defend- 
ant assigns as error the failure of the trial court to submit to the jury the 
issue raised by defendant's second counterclaim in which he seeks to 
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recover for losses and damage allegedly caused by the plaintiff's turning 
in  purported orders which in  fact  were not given by the customers. 

However, an  examination of the record discloses no evidence upon 
which to predicate recovery on this counterclaim. Therefore, the excep- 
tions directed to the failure of the court to charge on the theory of this 
counterclaim are without merit. 

'The defendant further assigns as error the ruling of the court i n  exclud- 
ing  the transcript of the adverse examination of the defendant taken a t  
the instance of the plaintiff. However, the transcript is not i n  the record, 
and we are unable to determine whether the defendant was prejudiced by 
its exclusion. Hence error has not been made to ,lppear. Martin v. 
Currie, 230 N.C. 511, 53 S.E. 2d 447 ; Francis v. Frc ncis, 223 N.C. 401, 
26 S.E. 2d 907. 

The other exceptions to the exclusion of testimony appear to be without 
merit. The proffered testimony was properly excludl~d as hearsay. 

N o  error. 

PARKER. J., took no par t  in the consideration or decision of this case. 

STATE r. JOHN RICHARD HUMPHEET. 

(Filed 10 December, 1952.) 
1. Bastards 9 6-- 

Where there is testimony that notice to and demand upon defendant for 
support of his illegitimate child was made on defendant the month prior 
to the issuance of the warrant, the fact that a corroborating witness testi- 
fies that the demand was made during the month warrant was issued, does 
not justify nonsuit even though the corroborating tr.timony max imply 
that the warrant was issued prior to demand. 

2. Criminal Law 5 5% (4)- 

Conflicts in the testimony of the State's witnesses cmnot justify nonsuit, 
it being the province of the jury to resolve such conflivts. 

9. Bastards § 6 36 - 
The failure of the court to charge that there wa.; 110 obligation  poll 

defendant to support the child in question until he l ~ a d  been given notice 
that he was the father and demand made upon him f3r support, cannot be 
held prejudicial when there is evidence of notice and demand prior to the 
issuance of the warrant and the court c.ategorically vharges that in order 
to convict defendant the jury must be satisfied be~ond reasonable doubt 
that defendant was the father of the child, and furth1.r that he knowingly, 
intentionally and with stnhborn and willful purpos? rrfnsed to support 
the child. 
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APPEAL by defendant from Bone, J., June Term, 1952, of ROBE~ON. 
No error. 

The defendant was charged with willfully neglecting and refusing to 
provide support for his illegitimate child in violation of G.S. 49-2. 

The State's witness, the unwed mother, testified that the defendant was 
the father of her child which was born 18 December, 1950; that when 
the baby was 3 months old, and ill a t  the time, she went to the store where 
the defendant was employed and asked him for support for the child, 
asked him for help; that defendant said he knew it was his child but he 
was not going to give her a cent. The defendant was married about the 
time the child was born. He  has done nothing to provide support for 
the child. 

The mother of the State's witness testified that she went with her 
daughter to the store where defendant was employed, and that the child's 
mother told him she needed help for the baby, and the defendant said, 
"I know i t  is mine, but I am not giving her a cent." She said this was 
in May. 

The defendant testifying in his own behalf denied he was the father of 
the child. Though he admitted he had been with the State's witness he 
denied ever having had sexual relations with her. He  admitted she came 
to the store and asked for help but denied he admitted paternity. 

The court charged the jury, among other things, as follows : 
"Two things are necessary to be shown beyond a reasonable doubt in 

order to make out a case against this defendant and to justify the jury 
in convicting him: First, that he is the father of the illegitimate child 
of Ellen Jane Biggs, born December 18, 1950, and second, that he has 
wilfully neglected or refused to support and maintain the child. 

"Of course, if you fail to find beyond a reasonable doubt that he is the 
father of the child, then he would be under no obligation to support it. 
But, if you do find beyond a reasonable doubt that he is the father of the 
child, then this law would require him to support the child; and if he is 
the father and has wilfully neglected or refused to support it, he would 
be guilty of the offense that he is charged with." 

The jury returned verdict of guilty, and from judgment imposed the 
defendant appealed. 

Aitorney-General McMullan, Assistant Attorney-General Moody, and 
Robert L. Emanuel ,  Member of Staf f ,  for the State. 

F. D. Hackett for defendanf ,  appellant. 

DEVIN, C. J. The defendant assigns error in the refusal of the trial 
court to allow his motion for judgment of nonsuit, chiefly on the ground 
that the State's evidence failed to show that before the issuance of the 
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warrant  the defendant after  notice and demand willfully failed and 
refused to  support and maintain the child. 

But  we think the evidence sufficient to carry the cass to the jury. The 
testimony of the child's mother tended to show not only that  the defend- 
ant  was the father of her child but also that  after notice and demand for 
support of the child the defendant failed and refused to do so. The 
denland and refusal took place in March, 1951, two months before the 
warrant  was issued. True, the witness' mother related the circumstances 
of the demand on the defendant and his refusal to comply, and testified 
that  this was in May. As the warrant  was issued 5 May, 1951, her tcsti- 
mony does not necessarily show that  the demand upor the defendant for 
support of the child was made after the institution of the prosecution, 
but if i t  does have that  implication it would only present a contradiction 
in the testimony which i t  was the province of the jury to resolve. The  
motion for judgment as of nonsuit was properly denied. 

Defendant also assigns error in the portion of the charge hereinbefore 
quoted, on the ground that  the court should have gone further and in- 
structed the jury that  there was no obligation upon the defendant to 
support the child until he was given notice that  he was the father and 
demand made upon him for support, and that  this was not supplied by 
evidence of a demand made subsequent to the indidment,  citing S. v. 
Summerlin, 224 N.C. 178, 29 S.E. 2d 462; S. v. Hayden, 224 N.C. 779, 
32 S.E. 2d 333; S. v. Ellison, 230 N.C. 59, 52 S.E. 2d 9 ;  S. v. Sharpe, 
234 N.C. 154, 66 S.E. 2d 655. 

This is the same question presented on the motion o r  judgment as of 
nonsuit. The  State's evidence warranted the finding by the jury under 
the court's charge that  notification to the defendant t h ~  t he was the father 
of the child was given, that  he admitted paternity and refused support in 
March, 1951, before the warrant  was issued. The court defined the mean- 
ing of the word "wilful" as used in the statute and ch:irged the jury that  
they must be satisfied beyond a reasonable doubt that  the defendant was 
the father of the child, and further that  he knowingly, intentionally and 
with stubborn and willful purpose neglected or refuqed to support the 
child before they could return verdict of guilty. 

Wc think the jury fully understood the nature and essential elements 
of the offenw charged, and that  the evidence warranted the verdict and 
judgment. 

I n  the trial we find 
N o  error. 
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IN RE WILLIAM J. STONER. 

(Filed 10 December, 1952. ) 

I. Indictment and Warrant Q 9; Habeas Corpus Q S 
Where the warrant sets out the charge of a criminal offense under the 

law but also refers to a statute not immediately pertinent, such defect is 
a t  most an irregularity which does not render the warrant and judgment 
void, and dismissal of petition for habeas corpus is without error. 

2. Health 5- 
Where defendant has been found by a jury to be an active tubercular 

carrier in the infectious stage, and as such had willfully failed to take the 
precautions prescribed by the public health authorities, judgment that he 
be confined in the prison department of the North Carolina Sanatorium is 
in accord with statute, G.S. 130-225.2, and further provision of the judg- 
ment that he be released to a veterans' hospital if he could secure admis- 
sion thereto is in his interest. 

CERTIORARI to review order of Winlocks, J., in habeas corpus upon peti- 
tion of William J. Stoner, from CUMBERLAND. Affirmed. 

R. Brookes Peters, General Counsel S ta te  H i g h w a y  & Public W o r k s  
Commission, and Laurence J .  B e l t m a n  and E. TY. Hooper,  Associate 
Counsel, for appellee. 

N o  counsel for petitioner. 

DEVIN, C. J. This case comes to us upon a writ of certiorari issued 
by this Court under Rule 34 a t  the instance of William J. Stoner to 
review the judgment below dismissing the writ of habeas corpus and re- 
manding petitioner to custody under the former judgment of the Superior 
Court. 

The petitioner, William J. Stoner, was charged in the warrant  with 
violation of the statute (General Statutes, Art. 19A, Chapter 130) en- 
acted for the prevention of the spread of tuberculosis i n  failing "to take 
the health precautions prescribed by the Health Department to protect his 
family and the public from being infected with tuberculosis, he being an  
active tubercular carrier i n  the infectious stage." On appeal from the 
Recorder's Court of Lenoir County petitioner was tried before Grady,  J., 
and a jury, in the Superior Court, March Term, 1952, and upon verdict 
of guilty the following judgment was rendered : 

"State v. William J. Stoner and Robert Herring. 

"The above defendants were both charged in a warrant  with violating 
Section 130-225.2 of the General Statutes for North Carolina, in that, 
being tuberculosis patients, they did willfully refuse to comply with the 



6ia  I N  THE SUPREME COURT. [236 

provisions of said statute. The two cases were consolidated, by consent, 
and tried before a jury, which returned a verdict of guilty as to both 
defendants. 

"The judgment of the Court, is that each one of the defendants, Wil- 
liam J. Stoner and Robert Herring, be confined in the prison depaktment 
of North Carolina Sanatorium, for a period of two years, or until and 
unless as soon as discharged by the governing body of said institution; 
said patients to be treated for tuberculosis under the provisions of said 
Statute. 

"This March 18, 1952. 
HEXRY A. GRADY, <Judge Presiding. 

"As an additional part of the foregoing judgment, it is further ordered 
that in case the defendant, William J. Stoner, can secure admission into 
Oteen Hospital, then and in that event the Superintendent of North 
Carolina Sanatorium is hereby ordered to transfer the said defendant to 
Oteen Hospital for treatment as a Veteran. 

HENRY A. GRADY, Jlldge Presiding." 

From this judgment no appeal was taken, and commitment issued. 
Thereafter petitioner applied for writ of habeas c o ~ p u s  to inquire into 

the lawfulness of his detention. This was heard by Nimocks, J., 14 June, 
1952, and the writ dismissed. 

From the petitioner's informal petition for certiorari it appears that 
the ground of his application is that his detention under the judgment 
committing him to the prison department of the Noi-th Carolina Sana- 
torium is unlawful, and that upon a review of his case the Court will find 
error. 

Examining the record, we find that the warrant cites the statute under 
which it is drawn as G.S. 130-225.1 whereas that penal provisions of the 
statute for the prevention of spread of tuberculosis ar(3 contained in G.S. 
130-225.2. But the warrant sets out the charge of a criminal offense 
under the law and the reference by its number to a statute not immedi- 
ately pertinent would be regarded as surplusage. This at most would be 
an irregularity which mould not render the warrant and judgment void 
and his detention unlawful. The judgment cites the statute as G.S. 
130-225.2, and expressly states that he mas charged in the warrant with 
being a tubercular patient and willfully refusing to comply with the pro- 
visions of the statute. 

The judgment seems to be in accord with the remedial provisions of 
the statute, and the addendum to the judgment also conforms to the pro- 
visions of the statute and is in the petitioner's interest. 
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The statute was enacted with the wise and humane purpose of prevent- 
ing the spread of tuberculosis, and the petitioner has been found by a 
jury of his countrymen to be an active tubercular carrier in the infectious 
stage, and that as such he has willfully failed to take the precautions pre- 
scribed by the public health authorities for the protection of his own 
family as well as the public. 

None of his legal or constitutional rights have been violated by the 
judgment committing him for detention at  the State Tubercular Sana- 
torium. 

The judgment dismissing the writ of habeas corpus and remanding the 
petitioner is 

Affirmed. 

FRANK H. HARRIS v. G .  R. CANADY. 

(Filed 10 December, 1952.) 
Sales § 27- 

Where the sole defense to an action 011 a note for the purchase price of 
an article is breach of warranty in the sale of the article, the jury should 
be instructed to answer the issue as to the amount plaintiff is entitled to 
recover in the amount of the note, with damages on the counterclaim to be 
ascertained under a subsequent issue, but where under instructions of the 
court the jury applies the counterclaim to a reduction in the amount due 
on the note, and there is no error in the court's charge as to the measure of 
damages for breach of warranty, the result is not prejudicial and a new 
trial will not be awarded. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from C a m ,  J., August Term, 1952, of NEW 
HANOVER. No error. 

Plaintiff sued on a note in the sum of $350 with interest from 30 
August, 1949. 

The defendant admitted the execution of the note, but set up a counter- 
claim for damages for breach of warranty in the sale of a meat display 
refrigerator box for the purchase of which the note was given. 

The defendant alleged and offered evidence tending to show that the 
plaintiff warranted the meat box to be in first-class condition, and that 
i t  would preserve fresh meat from spoiling; that he relied on this war- 
ranty and purchased the box for use in his retail meat business; that the 
box proved worthless for the purpose, and that in attempting to use it he 
lost a considerable quantity of meat and also incurred expense in the 
effort to make i t  usable. Defendant asked that he recover damages in 
sum of $500 for breach of warranty. 
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There was evidence contra on the phrt of plaintiff. 
Issues were submitted to the jury and answered as follows: 
"1. Did the defendant execute and deliver to the plaintiff the note in 

the sum of $350 as alleged in the complaint? 
"Answer : YES. 
"2. Did the plaintiff warrant the meat box sold by him to the defendant 

to be in first-class condition, and that i t  would preserve and keep from 
spoiling fresh meats placed in the same, as alleged in the answer? 

"Answer : YES. 
"3. Was there a breach of said warranty by the plaintiff, as alleged in 

the answer? 
"Answer : YES. 
"4. What amount, if any, is the plaintiff entitled to recover of the 

defendant ? 
"Answer : $250. 

V 

"5. What amount, if any, is the defendant entitled to recover of the 
plaintiff? 

"Answer : NONE." 
The court gave this instruction to the jury, to which defendant ex- 

cepted. 
"Now, if the damages you assess in the case is less than the amount due 

on the note, with interest, then you would credit the note with such dam- 
age, and answer that issue #4 in such amount as represents the difference 
between the damages and the amount due on the note, plus interest. 

"But if you find the damage to be greater than the amoupt of the note, 
to-wit, $350.00, plus interest, which would be around $412.00 or $413.00, 
as the court calculates it, and you find the damages is greater than that 
amount, then you would answer the fourth issue 'nothing,' and as to the 
fifth issue-'What amount, if any, is the defendant entitled to recover of 
the plaintiff ?'-you would fix the amount as the difference between the 
amount of the note, plus interest, and the damage you have assessed." 

From judgment on the verdict the defendant appealed. 

N o  counsel for p l a i n t i f ,  appellee. 
C lay ton  C. Hokmes for de fendant ,  appellant.  

I ~ V I N ,  C. J. The defendant noted exceptions to pol-tions of the judge's 
charge to the jury, and assigns error'in the manner in which the case was 
submitted torthe jury as tending to confuse the issues. He  contends that 
as a result defendant's counterclaim was not understood and properly con- 
sidered by the jury. 

We think the jury should have been instructed to answer the issue 
addressed to the plaintiff's cause of action in the amount of $350 and 
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interest, and that then the evidence pertaining to the defendant's counter- 
claim for damages should have been correlated and under proper instruc- 
tions submitted to the jury to be applied to issues of warranty, breach of 
warranty and damage. 

However, there was no exception to the issues as submitted, and the 
court properly instructed the jury if they found the plaintiff warranted 
the meat box as alleged, and that there was a breach of such warranty, 
the measure of damages would be the difference between the value of the 
meat box as warranted and its value in the condition in which it was 
delivered, plus expense incurred in efforts to repair, and loss of meat 
resulting from the condition of the box when attempt was made to use it. 

Under the court's charge the jury has determined the amount of dam- 
ages which~the defendant is entitled to have for breach of warranty and 
this amount h'as been applied to the reduction of the amount due on the 
note. Hence we do not perceive that harm has resulted to the defendant 
from the manner in which the case was submitted to the triers of the fact. 

The result will not be disturbed. 
No error. 

PARKER, J., took no part in the consideration or decision of this case. 

G. W. MORGAN a m  WIFE, ALTA LEE MORGAN, v. HIGH PENN OIL COM- 
PANY AND SOTJTHERN OIL TRANSPORTATION COMPANY, ING. 

(Filed 10 December, 1952.) 
Appeal and Error § 2- 

An order overruling a demurrer ore tenus is not appealable. 

APPEAL by defendants from Sink, J., at September Term, 1952, of 
GUILFORD. 

Civil action based on an alleged private nuisance heard upon a demur- 
rer ore tenus to the complaint. 

These are the controlling facts in chronological order : 
1. The plaintiffs, G. W. Morgan and his wife, Alta Lee Morgan, filed 

their complaint at  the time of the issuance of the summons. The com- 
plaint alleges in detail that the plaintiffs own and occupy a. tract of land 
worth $25,000 in Guilford County, North Carolina; that the defendants, 
High Penn Oil Company and Southern Oil Transportation Company, 
Inc., operate an oil refinery and an oil distribution center in permanent 
structures on adjoining premises owned by the defendant, Southern Oil 
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Transportation Company, Inc.; that the oil refinery and the oil distribu- 
tion center are so constructed and so operated by the defendants as to cast 
large quantities of noxious fumes and gases onto the neighboring land of 
the plaintiffs, causing them to suffer great annoyance and discomfort in 
the enjoyment of their property and inflicting upon ~mch property sub- 
stantial damage; and that the continued maintenance of the resultant 
nuisance by the defendants will destroy both the usefulness and value of 
the land of the plaintiffs. The plaintiffs pray for a perpetual injunction 
enjoining the continuance of the alleged wrongful acts of the defendants, 
or for damages totaling $25,000 "in the event such an injunction is not 
granted.'' 

2. The defendants filed a joint answer within the time appointed by 
law. The answer admits that the Southern Oil Transportation Company, 
Inc., owns the lands adjoining the tract claimed by the plaintiffs; that 
the Southern Oil Transportation Company, Inc., acting alone, maintains 
an oil distribution center on such premises; and that ihe High Penn Oil 
Company, acting alone, operates an oil refinery on 13uch premises. I t  
denies, however, that either of the defendants conducts its business in such 
a manner as to constitute a nuisance, or to cause injury to neighboring 
lands or landowners. 

3. When the action came on to be heard a t  the Septlamber Term, 1952, 
of the Superior Court of Guilford County, the defendants interpdsed a 
demurrer ore tenus on the theory that the complaint does not state facts 
sufficient to constitute a cause of action because i t  "alleges a private 
nuisance and then alleges as the measure of damages . . . the difference 
between the fair  market value of the property before the alleged acts and 
the fair  market value after the alleged acts." Judge B[. Hoyle Sink, who 
presided, entered an order overruling the demurrer ore tenus, and the 
defendants appealed, assigning such ruling as error. 

Frazier & Frazier for plaintiffs, appellees. 
Roberson, Haworth & Reese for defendants, appellunts. 

ERVIN, J. This question arises a t  the threshold of the appeal: I s  an 
order overruling a demurrer o.re tenus appealable? 

The answer is "No." Hood, Comr. of Banks v. Motor Co., 209 N.C. 
303, 183 S.E. 529 ; Grif in  v. Bank, 205 N.C. 253,171 I3.E. 71 ; Mountain 
Park Institute v. Lovill, 198 N.C. 642, 153 S.E. 114; Chambers v. R. R., 
172 N.C. 555,90 S.E. 590; Shelby v. Railway Co., 147 N.C. 537, 61 S.E. 
377; Hall v. Railroad, 146 N.C. 345, 59 S.E. 879; Burrell v. Hughes, 
116 N.C. 430,21 S.E. 971; Joyner v. Roberts, 112 N.C. 111,16 S.E. 917; 
Sprague v. Bond, 111 N.C. 425,16 S.E. 412; McIntosh : North Carolina 
Practice and Procedure in Civil Cases, section 676. 
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The reasons for the rule that an appeal does not lie from an order over- 
ruling a demurrer ore tenus were thus stated in Joyner v. Roberts, supra: 
"It is contended, however, that this is, in effect, a demurrer ore tenus, and 
that, therefore, an appeal lies. From the overruling of a formal demurrer 
an appeal does lie. But there is this protection against abuse, that if the 
demurrer is frivolous, judgment is at  once granted the plaintiff. The 
Code, section 355. (Now G.S. 1-219.) But there is no such remedy on 
overruling this motion. . . . I f  an appeal lay in such cases, every defend- 
ant in every case could procure six or twelve months' delay by simply 
objecting to the jurisdiction or to the sufficiency of the complaint, no 
matter how plain the case or how utterly unfounded the grounds of the 
objection, since, as has been already said, judgment cannot be entered as 
when a frivolous demurrer is filed. To rule that an appeal lay in such 
case would be simply to establish a 'stay-law.' There is less excuse for an 
appeal in this particular respect, since the defendants cannot possibly be 
damaged by delaying the appeal till the final judgment, because, even 
though they should fail to note an exception, the objection to the juris- 
diction and for failure of the complaint to state a cause of action can still 
be taken advantage of for the first time in this Court. Rule 27 of the 
Supreme Court. (Now Rule 21.) Those grounds of objection cannot be 
waived by proceeding to trial . . . The hardship, if any, is on the other 
side, who may find (if he has not a cause of action or the Court has not 
jurisdiction) that his victory is barren, and that he has the costs to pay 
for his bootless clamor. . . . There are some questions which, by the 
reiterated and uniform adjudications in regard to them, should be deemed 
settled. This is one of them." 

Appeal dismissed. 

STATE v. E. J. MOORE. 

(Filed 10 December, 1962.) 
Homicide 9 29- 

The State's evidence tending to show that defendant intentionally killed 
deceased with a deadly weapon takes the case to the jury on a charge of 
murder in the second degree notwithstanding defendant's evidence tending 
to show death by misadventure or possibly self-defense. 

APPEAL by defendant from Patton, Special Judge, April Term, 1952, 
of GUILFORD. NO error. 

The bill of indictment charged the defendant with the murder in first 
degree of one Alton Brown, but the Solicitor announced he would ask only 
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for a verdict of guilty of murder in second degree or manslaughter as the 
evidence might warrant. 

The State's evidence tended to show that about 9 p.m. on the evening 
of 9 February, 1952, the defendant and the deceased had some angry 
words a t  Bateman's Grill in Greensboro, and the defendant was observed 
backing toward his truck with an open knife in his 'hand threatening to 
kill the deceased if he came any closer. The deceased was unarmed. The 
defendant then left the scene in his truck, went to the home of a friend 
and borrowed a 22-caliber semi-automatic rifle, on pretext of going turkey 
hunting, and returned to Bateman's Grill. The deceased, who was then 
sitting in an automobile with two companions, got out and walked toward 
defendant's truck. According to the State's witness defendant was then 
standing a t  the left rear of his truck and was heard i,o say with an oath, 
"I told you I'd kill you,)) and immediately the rifle was discharged, fatally 
wounding the deceased. Defendant then threatened to shoot a companion 
of deceased but was prevented. 

The defendant, however, offered evidence tending to show that at  Bate- 
man's Grill the deceased who had been drinking, approached defendant 
in a threatening manner, saying, '(the time is coming when I'll get you"; 
that defendant then left and went to the home of a friend and borrowed a 
rifle for the purpose of going turkey hunting the following morning; 
that he returned to Bateman's Grill three-quarters of an hour later and 
was sitting in his truck when the deceased came out from the grill with a 
stick in his hand, came up to the truck and attempted to pull defendant 
out of his truck, tearing his coat; that defendant reached back in his 
truck for some weapon with which to defend himself and his hand caught 
hold of the rifle; that as he swung the rifle around i t  was accidentally 
discharged, killing the deceased. The defendant testified he and the 
deceased had been friends for years and frequently together. 

The jury returned verdict of guilty of murder in the second degree, and 
from judgment imposing prison sentence the defend,nnt appealed. 

Attorney-General McMullan and Savnuel Rehrends, Jr., Member of 
S ta f ,  for the State. 

Hughes d? Hines for defendant. 

DEVIN, C .  J. I n  the defendant's appeal the only error assigned in 
defendant's brief is the refusal of the court below to sustain his motion 
for judgment as of nonsuit. While the defendant's evidence tended to 
show death by misadventure or possibly self-defense, the State's evidence 
which was accepted by the jury fully warranted the verdict of murder in 
the second degree. The motion for judgment of nonsuit was properly 
denied. 
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Though there was no exception noted to the judge's charge, we have 
examined this and find that the jury was correctly instructed as to all 
pertinent phases of the case, and the defendant's defenses fairly pre- 
sented. We have also examined the exceptions noted to rulings of the 
court during the trial and consider that none of them is of substantial 
merit. 

The verdict and judgment will be upheld. 
No error. 

J. A. PEACE, R. A. PEACE AND WIFE, LONIE G. PEACE, v. CITY O F  
HIGH POINT. 

(Filed 10 December, 1952.) 

1. Appeal and Error Q 2- 
An appeal from the refusal of the court to dismiss the action is pre- 

mature. 

2. Appeal and Error Q 1- 
Where an appeal is dismissed, the Supreme Court in its discretion may 

nevertheless discuss the question sought to be presented. 

8. .Judgments Q 4- 
The unambiguous terms of a consent judgment must be given effect until 

such judgment is modified or set aside in a proper proceeding. 

APPEAL by defendant from Patton, Special Judge, June Term, 1952, 
of GEILPORD (High Point Division). 

Plaintiffs instituted this action to recover damages resulting from 
noxious odors on their premises caused by the dumping and burning of 
dead carcasses, garbage, decayed fruit, etc., by the defendant on its prem- 
ises near the plaintiffs' property; thereby creating and maintaining a 
nuisance, allegedly in violation of the provisions of a consent judgment 
entered at the January Term, 1927, of the Superior Court of Guilford 
County, in an action by J. A. Peace v .  City of High Point for permanent 
damages resulting from the dumping of garbage on the property of the 
city adjacent to that of the plaintiffs. 

The present action involves 4y2 acres of the 15.13 acres involved in the 
previous action. 

The defendant filed an answer and moved to dismiss the action on the 
ground that the judgment in  the former action constitutes a bar to the 
present action; that while counsel for defendant city purported to consent 
to the insertion of the portion of the judgment in the former action, upon 
which the present action is bottomed, such counsel were wholly without 
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authority on behalf of said city to consent to the insertion of such pro- 
visions, which read as follows : 

"BY A N D  WITH THE CONSENT OF THE PARTIES HERETO, IT IS ORDERED 
AND ADJUDGED that the City of High Point shall not have the right here- 
after to deposit or burn on the premises owned by i t  and described in the 
complaint animal matter such as dead carcasses ; garbage, such as decayed 
fruit and vegetable matter, such as cabbage, potatoes, oranges, onions, etc., 
and automobile tires, with these exceptions, the City of High Point shall 
have a right to use the same as a general dumping ground as aforesaid 
and deposit or burn whatever it dumps thereon." 

The motion was denied and the defendant appeals and assigns error. 

J a m e s  B. Lovelace and Frazier  Le. Frazier  for plaintif fs,  appellees. 
G. H.  Jones  for de fendan t ,  appel lant .  

PER CURIAM. This appeal is premature and must be dismissed. Bar-  
ga in  H o u s e  v. Jef ferson,  180 N.C. 32, 103 S.E. 922. Even so, in the exer- 
cise of our discretion, we will state that so long as the consent judgment 
in the previous action is not modified or set aside with respect to the above 
provisions, the fact that permanent damages were awarded therein will 
not constitute a bar to the present action. And a consent judgment may 
be modified or set aside only in'the manner pointed out in K i n g  v. K i n g ,  
225 N.C. 639, 35 S.E. 2d 893, and authorities cited therein. 

Appeal dismissed. 

JACK RIDER, RACHEL D. DAVIS AND BRAXTON NEWMAN, RESIDENTS 
AND TAXPAYERS OF LENOIR COUNTY, IN THEIR OWN INTEREST AND IN THE 

INTEREST OF ALL OTHER RESIDENTS AND TAXPAYERS OF LENOIR COUNTY, 
WHO MAY MAKE THEMSELVES PARTIES TO THIS ACTION, V. LENOIR 
COUNTY; B. C. LANGSTON, W. L. MEASLEY, MARK N. SMITH, 
HARRY SUTTON AND IKE WHITFIELD, CONSTITUTINQ THE BOARD OF 
COUNTY COMMISSIONERS O F  LENOIR COUNTY, THE LAST NAMED 
BEING CHAIRMAN OF SAID BOARD O F  COUNTY COMMISSIONERS. 

(Filed 6 January, 1963.) 

1. Elections §§ 6 M ,  ZB- 

A primary election is merely a mode of choosing candidates of political 
parties, while a regular election is the final choice of the electorate. G.S. 
163-117, et seq. 

2. Elections 5 9a: Taxation 8 4- 

A party primary is not an election within the purview of G.S. 153-93 
proscribing the holding of a special bond election within one month of a 
regular election for county officers. 
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3. Same: Hospitals 8 6 % - , I 

Ballot for a bond election for a county hospital stating that the proposed 
bond issue is to finance the erection of additions to  and alterations and  
reconstruction of existing buildings comprising a named hospital implies 
the acceptance of the named hospital by the county from its private coreo- 
rate  owner in accordance with the plan theretofore repeatedly discussed 
in the public press, and the ballot is not objectionable for duplicity on this 
ground. 

4. Taxation § 38- 
Action to enjoin issuance of hospital bonds and to restrain disbursement 

of county funds therefor on the ground of those irregularities in  the bond 
order and form of ballot asserted in this case held precluded by G.S. 153-90 
or  G.S. 153-100 because not instituted until after thirty days subsequent to 
the statement of the result of such election. 

5. Hospitals § 6 M : Taxation 8s 4, SSa-Where bond order  stipulates total 
sum t o  be  expended, appropriation of large additional sum is unauthor- 
ized. 

While a county may ordinarily expend unallocated nontax moneys for 
the public purpose of a county hospital even in those instances in which 
a bond order for the hospital does not specify that  the proceeds of the 
bonds a re  to  be used together with such unallocated nontax moneys, held 
where the bond order specifically specifies that  the total maximum amount 
to be expended by the county for the hospital is not to exceed $465,000 the 
allocation qf a n  additional supplemental appropriation of over $138,000 
out of nontax moneys on hand is a material variance from the compact as  
set forth in the bond order, and the county should be restrained in a proper 
suit from issuing the bonds and disbursing county funds in accordance with 
hospital plans predicated upon such increased appropriation. 

6. Same: Equity § 3- 
Suit to restrain a county from issuing hospital bonds and from disburs- 

ing county funds in  accordance with a plan for the enlargement and im- 
provement of a county hospital on the ground of the inclusion in the plan 
for expenditures a sun1 greatly in excess of that  approved in the bond 
election for the hospital held not barred by laches when instituted less than 
two months after the county's attempt to make the supplemental appro- 
priation and less than one month after the county had let the contract for 
construction. 

PARKER, J.,  took no part  in the consideration or decision of this case. 

APPEAL by plaintiffs f r o m  Rurney, J., holding the  courts of t h e  S ix th  
Jud ic ia l  District,  a t  Chambers  i n  Clinton, 11 September, 1952, f r o m  
LENOIR. 

S u i t  i n  equi ty by  plaintiffs as  taxpayers, against t h e  defendants, mem- 
bers of the  Board  of County Commissioners of Lenoir County, a n d L e n o h  
County, t o  enjoin t h e  issuance of hospital bonds and  t o  restrain the  dis- 
bursement of county funds  and  t h e  performance of other  acts proposed by  
the  defendants i n  fur therance of the  enlargement of a public hospital 
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located in the City of Kinston, heard below on return of the show-cause 
order and on motion of the defendants to vacate the temporary restraining 
order previously issued on e z  parte application. 

The hospital around which this controversy revcdves was opened in 
1929 by Eastern Carolina Hospital Corporation and, until conveyed to 
Lenoir County by deed of gift shortly prior to the commencement of this 
suit, it was operated by the parent corporation as (1 nonprofit hospital 
under the name of Memorial General Hospital. I t  was originally a 
25-bed hospital, but by two enlargements it has been increased to present 
capacity of 69 beds, with nurses' home. The hospit,d and nurses' home 
are located on a 1.7 acre site on the east side of College Street between 
Rhodes and Warren Bvenues in a built up residential section of Kinston. 

I n  April, 1948, almost two years prior to the bond election here under 
attack, a special bond election was held in Lenoir County, in which there 
was submitted the question whether the voters should approve or dis- 
approve the issuance of bonds in the amount of $950,000 for the purpose 
of building a public hospital on "a suitable, spacious, and adequate site 
to be chosen," the proceeds of which bonds, if approved and issued, were 
to be supplemented by State and Federal funds of approximately $1,000,- 
000. I n  the election 2,109 votes were cast for the bond issue, with 687 
votes being cast contra. However, at  the time this election was held the 
then existing law provided that the vote should be against the registra- 
tion, and inasmuch as there were 5,420 registered voters in Lenoir County, 
the election failed. 

Thereafter and prior to the commencement of this suit, these events 
transpired in furtherance of a plan by which it was proposed that Memo- 
rial General Hospital be donated to Lenoir County arid that, with the aid 
of State and Federal funds, the hospital be enlarged on its present site to 
125-bed capacity : 

1. On 6 September, 1949, the Board of Trustees of Eastern Carolina 
Hospital Corporation adopted a resolution offering to donate to Lenoir 
County its hospital, including land, buildings, and all other assets, 
amounting in value to about $300,000, provided the County maintain and 
operate the hospital as a public hospital. However, the resolution also 
stipulates that "in any expansion program for providing adequate hos- 
pital facilities for the people of Lenoir County according to their future 
needs the Board of Commissioners of Lenoir County may in their sound 
judgment and discretion abandon the present site and plant for hospital 
purpose$ and construct an entirely new plant and facilities, and may 
utilize said present plant and facilities for any other needed county pur- 
poses or otherwise dispose of said properties as county property, as in 
their judgment may be deemed advisable and as provided by law; . . ." 
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2. On '7 November, 1949, the Board of County Commissioners adopted 
a resolution accepting the offer of the hospital corporation, subject to 
approval by a majority of the qualified voters of the county, to be ex- 
pressed in a special bond election on the questions of approval by the 
voters of (1)  the issuance of bonds to raise funds for the expansion, 
improvement, and modernization of the hospital facilities, (2 )  the levy of 
a tax to pay the bonds and interest thereon, and ( 3 )  the levy of a tax for 
the operation and maintenance of the hospital. 

3. After the hospital corporation offered to donate the hospital prop- 
erty to Lenoir County, a proposed bond order was introduced at the 
regular meeting of the Board of Commissioners held on 1 May, 1950. 
This bond order proposed the issuance of $465,000 public hospital bonds, 
subject to approval by the voters of the county at  a special election to be 
held for that purpose. 

The bond order contains these pertinent recitals and stipulations: 
"WHEREAS, the Board of Commissioners of the County of Lenoir deems 

it advisable that the County shall establish, operate and maintain a public 
hospital for the use of the inhabitants of said County and the Eastern 
Carolina Hospital Corporation has offered to convey to the County the 
existing hospital and hospital facilities known as the Memorial General 
Hospital now maintained by said corporation in the City of Kinston, 
provided the County will operate and maintain such existing hospital and 
hospital facilities as a public county hospital, and the Board of Commis- 
sioners desires to accept the conveyance of such existing hospital and 
hospital facilities and to expand and improve such existing hospital and 
hospital facilities : Now THEREFORE, 

"BE IT ORDERED by the Board of Commissioners of the County of 
Lenoir as follows : 

"Section 1. The Board of Commissioners of the County of Lenoir has 
ascertained and hereby determines that, in order to provide adequate 
hospital facilities for the inhabitants of said County, i t  will be necessary 
to expand and enlarge the existing hospital facilities comprising such 
Memorial General Hospital, and that it will be necessary to expend for 
such purpose not to exceed $465,000 in addition to any funds which may 
be contributed by  the Federal Government or any  of i t s  agencies or by  
other persons or associati~ns." (Italics added.) 

The bond order was published in the 15 May, 1950, issue of the Kinston 
Free Press, a newspaper of general circulation, published and circulated 
in Lenoir County, together with notice of a public hearing to be held 
5 June, 1950, on the question of the final adoption of the order, and on 
that date the bond order was unanimously adopted and approved by the 
Board of Commissioners "without change or amendment." (G.S. 153-78.) 
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4. On 5 June, 1950, the Board of Commissioners also adopted a reso- 
lutian reciting the previous adoption of the bond order and calling a 
special election for S July, 1950, "for the purpose of submitting to the 
qualified roters of said county, for their cipproval or disapproval, (1)  the 
bond order . . . and . . . the indebtedness to be incurred by the issuance 
of the bonds authorized by such bond order, and (2)  i he levy annually of 
a special tax of not exceeding ten cents on each $100 of assessed valuation 
of taxable property to finance the operation, equipment and maintenance 
of the public hospital described in said bond order." Notice of the special 
election so called was published in the kin st or^ F ~ e e  P~.ess in the issues of 
6 ,  13 and 20 June, 1950. Also, the full text of the bond order was pub- 
lished again in the 13 and 20 June, 1950, issues of the Kinston Fl.ee Press. 
And in addition to this, "numerous editorials, news itories, articles, and 
advertisements relating to the question of whether said bond order should 
be approved or disapproved by the voters appeared in said newspaper 
subsequent to May 1, 1950 and prior to July 8, 1950." 

5. The form of the ballot as prescribd by the re-olution calling the 
special election and as used in the election submitted these two propo- 
sitions : 

"PROPOSITION No. 1. Shall the qualified roters of the County of 
Lenoir approve the bond order adopted by the Hoard of Commissioners 
of said County on the 5th day of June 1950, authorizing (1) the issuance 
of bonds of said County of the maximum aggregate principal amount of 
$465.000 to finance the erection of additions to and the alteration and 
reronstruction of the existing buildings comprising the Memorial General 
Hospital and the erection of an additional building 01" buildings for such 
hospital, including a nurses' home and health center, and the acquisition 
and installation of equipment required for such buildings, and the acqui- 
sition of any lands necessary for a site for such buildings, and (2) the levy 
of an annual tax sufficient to pay the principal of mcl interest on the 
bonds; and shall the qualified voters approve the indebtedness proposed 
to be incurred by the issuance of such bonds?" 

"PROPOSITION NO. 2. Shall the qualified roters of the County of 
Lenoir approve the levy of a special tax of not exceding ten cents, an- 
nually, upon each $100 of assessed raluatiou of taxahle property in said " ,  A 

County to finance the cost of operating, equipping and maintaining a 
public hospital for the use of the inhabitants of said Cmnty ?" 
- (1. At the election held 8 July, 1950, the bond ord1.r and proposals to 
levy a tax to service the bonds were approved by a majority of the voters 
voting, as determined by statement of t,he official canvass of the returns 
made 31 July, 1950, duly published 2 August, 1950, the vote being 2,371 
for the bond issue and related questions, and 1,324 cmtra .  Proposition 
No. 2 also carried by a vote of 2,152 to 1,380 contra (The total regis- 
tration was 12,'765.) 
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7. I t  is here noted that prior to the 8 July, 1950, election the law was 
amended so as to provide that future elections of this kind should be deter- 
mined by a majority of the votes actually cast, rather than by vote 
against the total registration. (Chapter 497, Sections 2 and 8, Session 
Laws of 1949, ratified 22 March, 1949, now codified as G.S. 153-92 as 
amended and G.S. 153-92.1.) 

8. On 19 December, 1950, the Board of County Commissioners adopted 
a resolution accepting the hospital and the deed conveying the property 
to the County. And at the same meeting a resolution was adopted ap- 
pointing a Hospital Building Committee, composed of five citizens, who 
were authorized to employ architects and work out plans and specifica- 
tions for the expansion and improvement of the donated hospital prop- 
erty, and this was done. 

9. On 21 February, 1952, the plans and specifications, as approved by 
the Building Committee, were submitted to and approved by the Board 
of Commissioners. Thereafter approval was given by the North Carolina 
Medical Care Commission and the Federal Security Agency, U. S. Public 
Health Service, the North Carolina State Board of Health, and the City 
of Kinston building inspector. 

10. On 27 March, 1952, bids for construction of the hospital property 
were received and publicly opened. 

11. On 2 April, 1952, the Hospital Building Committee reported to 
the Board of County Commissioners (1)  that in accordance with the 
lowest and best bids received the total cost of the project was $1,190,750 ; 
(2)  that State and Federal funds allocated, together with the proceeds of 
the approved bond issue of $465,000, amounted to $1,052,036.20; and (3)  
that an additional $138,713.80 would be required to accept the bids. The 
committee recommended that acceptance of the selected low bids be ap- 
proved and requested the additional appropriation of the necessary 
$138,713.80. 

12. And on 2 April, 1952, the Board of County Commissioners at- 
tempted to comply with the recommendation of the hospital building 
committee, and entered a resolution appropriating for the purpose of 
paying the rest of the total cost of "planning, construction, remodeling, 
additions to and equipment of" the hospital the sum of $138,713.80 from 
"funds of Lenoir County on hand and available,'' theretofore unallocated 
and unappropriated. The court below found that these funds were de- 
rived from "profits on the operation of alcoholic beverage control stores 
within Lenoir County," and therefore from sources other than taxation. 

13. On 25 April, 1952, contracts for construction were entered into in 
accord with bids accepted, and work was scheduled to begin on 19 May, 
1952. 

14. On 29 April, 1952, public hospital bonds in the amount of $465,000 
were sold by the County. 
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The plaintiffs instituted this suit 15 May, 1952. I n  their complaint, 
consisting of eight separate causes of action, the plaintiffs set up numer- 
ous alleged irregularities and illegalities in the bond order, the bond 
election, and the acts and conduct of the defendants in connection with 
the hospital project. 

On 17 May, 1952, a temporary restraining order was served on the 
defendants, enjoining the delivery of the bonds authorized at the bond 
election, and restraining the expenditure of any part of the proceeds of 
the bond moneys or of the supplemental appropriation of $138,713.80 for 
the proposed hospital project. The defendants filed answer denying the 
material allegations of the complaint, and alleging that the plaintiffs are 
not entitled to maintain any of their causes of action by reason of laches 
resulting from unreasonable delay and lack of diligence on their part. 

When the cause came on for hearing below on return of the show-cause 
order and motion of the defendants to vacate the temporary restraining 
order, numerous affidavits were offered in evidence by both sides. At the 
conclusion of the hearing and after arguments of counsel, Judge Burney 
by consent took the case under advisement and later found facts, made 
conclusions of law, and entered judgment. The conclusions reached and 
the adjudications made by the judgment are adverse to the plaintiffs' con- 
tentions, and sustain all the defendants' material allegations, including 
their pleas of laches. The temporary restraining orcer was vacated and 
dissolved. 

From the judgment so entered the plaintiffs excepted and appealed, 
assigning errors. 

R. S. Langley,  X a t t  H.  Al len,  and J o h n  G. Dn r s o n  for plaintiffs,  
nppellants. 

Chas. B. Aycock,  R. A. W h i t a k e r ,  and Thos .  J .  W h i t e  for defendants,  
appellees. 

Reed, H o y t  & W a s h b u r n  of counsel for defendants ,  appellees. 

JOHNSON, J. This appeal comes here on a printed record of 499 pages. 
The complaint covers 93 pages and the judgment 57. More than 30 
assignments of error have been brought forward and argued in the briefs. 
,111 these have been duly considered and the entire record has been care- 
fuIly examined. But necessarily we include in this opinion and the pre- 
liminary statement of facts only such references to the record as seem 
pertinent to decision. S. c. Smith, 221 N.C. 400, 20 S.E. 2d 360; S. v. 
Lea,  203 N.C. 13,164 S.E. 737. 

The questions raised by the appeal fall into two classes: (1)  those 
which relate to the validity of the bond order and bond election, and (2)  
those which challenge the legality of the proposed clxpenditures on the 
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ground that they are materially in excess of the amount approved and 
limited by vote of the people. 

1. Questzhns relating to the validify of the bond order and the bond 
election.-The plaintiffs point to numerous alleged irregularities in both 
the bond order adopted by the Board of Commissioners and in the conduct 
of the election as held on 8 July, 1950. However, chief stress seems to be 
placed on the contention that the bond election, having been held within 
one month after the regular Democratic run-off primary election of 
24 June, 1950, was held in violation of the provisions of this statute: 

"G.S. 153-93. When election held.-Whenever the taking effect of an 
order authorizing the issuance of bonds is dependent upon the approval 
of the order by the voters of a county, the governing body may submit the 
order to the voters a t  an election to be held not more than one year after 
the passage of the order. The governing body may call a special election 
for that purpose, or may submit the order to the voters at  the regular 
election for county officers next succeeding the passage of the order, but 
no such special election shall be held within one month before or after a 
regular election f0.r county officers. Several orders or other matters may 
be voted upon a t  the same election. (1927, c. 81, s. 23)" (Italics added.) 

The court below found, on uncontroverted evidence: "That one of the 
days on which the registration books were opened for the registration of 
voters in said special election to be held July 8, 1952, was Saturday, June 
24, 1950. That on Saturday, June 24, 1950, there was held in  Lenoir 
County and throughout the State of North Carolina, a primary election 
which was a 'second primary' or 'run-off' primary for the nomination of 
the Democratic candidate for the U. S. Senate, and in Lenoir County on 
said date, there was a second primary or run-off primary election for the 
nomination of the Democratic candidate for Sheriff of Lenoir County; 
that in Trent Township in Lenoir County on said date, there was a second 
primary or run-off primary for the nomination of the Democratic candi- 
date for Constable in said township. That the last regular election for 
the election of County officers held in Lenoir County prior to said special 
election held on July 8, 1950, was held November 2, 1948. That the next 
regular election for County officers held in Lenoir County subsequent to 
said special election held July 8, 1950, was held November 7, 1950." 

The defendants insist (1)  that the Democratic run-off primary held 
24 June, 1950, was not a "regular election for county officers" in con- 
templation of G.S. 153-93, and that this statute does not apply here; but 
(2)  if it be held otherwise, then, in any event, the defendants insist that 
since the did not institute this suit within the 30-day limitation 
period prescribed by G.S. 153-100, the plaintiffs are precluded from 
attacking the bond election by the express terms of this latter statute. 
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As to this, the plaintiffs contend in effect that the 24 June, 1950, Demo- 
cratic run-off primary was a "regular election for county officers," within 
the meaning of G.S. 153-93, and that the 8 July, 1950; bond election, held 
less than 30 days after the primary election, was held in vliolation of this 
statute, and that by reason thereof the bond election was utterly void and 
subject to attack at  any time, irrespective of the 30-day limitation pro- 
visions of G.S. 153-100, upon the theory that in legd contemplation no 
bond election was held, and that the limitations imposed by G.S. 153-100 
apply only to irregular or voidable elections, as distiiiguished from those 
which are utterly void. See Monroe v. iViven, 221 N.C. 362, 20 S.E. 2d 
311. 

An examination of G.S. 153-93 in the light of these contentions pro and 
con discloses that when a bond election is required to be held, as in the 
instant case, the statute by express terms provides that "The governing 
body may call a special election . . ., or may submit the order to the 
voters at  the regular election for county officers next succeeding the pas- 
sage of the order, . . ." I t  thus appears that this statute does not declare 
as a matter of fixed legislative policy that a bond election must be held 
more than a month before or after any other election, on a day specially 
set apart for such election. Indeed, the statute leaves it for the Board of 
Commissioners to say whether in their discretion the bond proposition 
shall be submitted at  a special election called for that purpose, or passed 
on by the voters at  the "regular election for county o6cers next succeeding 
the passage of the (bond) order, . . ." I t  is only when the Board of Com- 
missioners decide to call a special election that the staixte inhibits holding 
thv special election within one month "before or after a regular election 
for county officers." 

Moreover, since the express language of the statute provides that in 
the discretion of the Commissioners the bond order may be submitted to 
the voters "at a regular election for county officers," it is manifest that 
the "regular election" contemplated is the regular election at  which 
county officers are actually elected, as distinguished from a primary elec- 
tion held merely for the purpose of nominating candidates later to be 
voted on. See Constitution of North Carolina, Article V I I ,  Section 1 ;  
Article 11, Section 27; and Article IV,  Sections 24 and 25; G.S. 163-4. 

And if this be the legislative meaning of "regular election for county 
officers" when used first in the statute in conferring on the Board of Com- 
missioners discretionary power either to call a special election or to 
submit the proposed proposition at a ('regular election for county officers," 
then it would seem reasonable to infer that the Legislature placed the 
same meaning on the expression "regular election" when used the second 
time in the same statute in directing that when a special election is called 
it shall not be held within one month before or after a "regular election 
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for county officers." Expressurn facit cessare tactiturn; 50 Am. Jur., 
Statutes, Sections 243 and 247. 

A contextual study of this statute leaves the impression that the Legis- 
lature did not intend to include within the inhibitions of the statute a 
party primary. 

All the more would this seem to be so since there is a well-defined dis- 
tinction between a primary election and a regular election. A primary 
election is a means provided by law whereby members of a political party 
select by ballot candidates or nominees for office; whereas a regular elec- 
tion is a means whereby officers are elected and public offices are filled 
according to established rules of law. I n  short, a primary election is 
merely a mode of choosing candidates of political parties, whereas a 
regular election is the final choice of the entire electorate. G.S. 163-117 
to 147 ; 29 C.J.S., Elections, Section 1 (d)  and (e) ; Words and Phrases, 
Permanent Edition, Vol. 36, p. 667 et seq. 

I t  is also significant that a t  the time of the enactment of G.S. 153-93 
in 1927 our Primary Law had been on the statute books about 12 years. 
(Chap. 101, Public Laws of 1915, now codified as G.S. 163-117 et seq.) 
Thus, the absence from the language of the statute at  hand of any refer- 
ence to primary elections negatives the idea that such an election was 
intended by the Legislature to be included in the term "regular election 
for county officers." 

Tt is also relevant to note in this connection that Chapter 1084, Section 
i ( f ) ,  now codified as 18-124 (f ) ,  which provides that no special election 
under the Wine and Beer Control Act shall be held within 60 days of 
certain designated elections, expressly names and places within the in- 
hibited class these elections: "any general election, special election, or 
primary election in said county or any municipality thereof." See also 
G.S. 18-61. 

We conclude that the term "regular election for county officers," as 
used in G.S. 153-93 does not include a party primary. 

In this view of the case, we do not reach for decision the question 
whether a special bond election held within one month before or after a 
"regular election for county officers" amounts to such violation of G.S. 
153-93 as to render the election wholly void and subject to attack at any 
time on the theory that no election was held, or merely voidable and sub- 
ject to attack only within the 30-day period provided by the limitations 
imposed by G.S. 153-100. 

The plaintiffs further contend (1)  that the bond order as adopted by 
the Board of Commissioners is violative of G.S. 153-78 and invalid for 
duplicity in stating the purpose for which the bonds are or may be issued; 
(2)  that the form of the ballot by which the question of the bond issue 
was submitted is likewise bad for duplicity; and (3) that the form of the 
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ballot was vague and did not present to the voters the question of accept- 
ance of the offer of the hospital corporation to donate the hospital to the 
County. These and other alleged irregularities of the same type, chal- 
lenging the validity of the bond order and bond election, we deem it 
unnecessary to discuss in detail. Suffice it to say, we think the ballot was 
sufficient in form to present the question of acceptance of the offer to 
donate the hospital. Proposition No. 1 set out on the ballot states that 
the purpose of the proposed bond issue "is to finance the erection of addi- 
tions to and the alteration and reconstruction of the existing buildings 
comprising the Memorial General Hospital and the erection of an addi- 
tional building or buildings for such hospital . . .," es authorized by the 
bond order of 5 June, 1950. We think i t  clearly impl.cit in this language 
that the County was to accept and take title to the hospital in the event 
of a favorable vote on the proposed bond issue. 

As to the rest of the alleged irregularities, it is manifest that the plain- 
tiffs, not having commenced this suit within 30 days after publication of 
the statement of results of the bond election, are now precluded from 
asserting any right of action based thereon by virtue of the provisions of 
one or the other of these statutes : 

"G.S. 153-90. Limitation of action to set aside order.-Any action or 
proceeding in any court to set aside a bond order, or to obtain any other 
relief, upon the ground that the order is invalid, must be commenced 
within thirty days after the first publication of the notice aforesaid and 
the order or supposed order referred to in the notice. After the expira- 
tion of such period of limitations, no right of action or defense upon the 
validity of the order shall be asserted, nor shall the validity of the order 
be open to question in any court upon any ground whatever, except in an 
action or proceeding commenced within such period. (1927, c. 81, s. 20)." 

"G.S. 153-100. Limitation as to actions upon elections.-No right of 
action or defense founded upon the invalidity of the election shall be 
asserted, nor shall the validity of the election be open to question in any 
court upon any ground whatever, except in an action or proceeding com- 
menced within thirty days after the publication of such statement of 
result as provided in Sec. 153-99. (1927, c. 81, s. 30.)" 

We conclude that as to both the bond order and the bond election no 
irregularity now open to challenge has been made to appear. I t  follows, 
then, that the court below correctly held that the bond election is in all 
respects valid. 

2. T h e  quest ion of l i m i t a t i o n  o n  t h e  a m o u n t  t o  Zle expended o n  t h e  
hospi tal  project.  Here the plaintiffs, treating the bond election as valid, 
challenge the legality of the supplemental appropriation of $138,713.80 
from surplus nontax funds on the ground that this additional appropria- 
tion materially varies the terms of the bond order and the proposition 
submitted to and approved by the voters. 
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I t  may be conceded that the enlargement of a county hospital is a 
public purpose for which a county ordinarily may expend unallocated 
nontax moneys on hand without vote of the people. G.S. 131-126.23; 
Adnms v. Ci ty  of Durham, 189 N.C. 232, 126 S.E. 611 ; Nash v. City of 
Monroe, 198 N.C. 306, 151 S.E. 634; Mewborn v. Ci ty  of Kinston, 199 
N.C. 72,154 S.E. 76; Burleson v. Board of Aldermen of T o w n  of Spruce 
Pine, 200 N.C. 30, 156 S.E. 241. 

And it may be conceded also that where such public funds are to supple- 
ment bond moneys, it is not required that the bond order specify, or the 
voters be advised, that the proceeds of the proposed bond issue are to be 
used with, or in addition to, a sum of money on hand or otherwise avail- 
able for the proposed improvement. G.S. 153-78. See also Atkins v. 
XcAden,  229 N.C. 752, 51 S.E. 2d 484. 

However, under the statutory procedure prescribed for submitting a 
bond proposal to the voters, as in the instant case, the bond order, required 
to be adopted by the Board of Commissioners and published prior to the 
election, is the crucial foundation document which supports and explains 
the proposal to be submitted. (G.S. 153-78, 86, 87, 89), and material 
representations set out in the bond order ordinarily become essential ele- 
ments of the proposition submitted to the voters. 

Accordingly, where the bond order contains a stipulation definitely 
fixing the maximum amount of county funds to be expended on a proposed 
project, such stipulation, treated as a compact, becomes a limitation upon 
subsequent official acts based on a favorable vote and may not be mate- 
rially varied. 64 C.J.S., Municipal Corporations, Sec. 1865, p. 408; 
Moore c. Central City, 118 Xeb. 326, 224 N.W. 690; Ra.8 c. Philadelphia, 
256 P a .  312, 100 A. 815. See also Waldrop v. Hodges, 230 N.C. 370, 
53 S.E. 2d 263; Teer v. Jordan, 232 N.C. 48, 59 S.E. 2d 359; Anno.: 117 
A.L.R. 892, 895. 

I n  the case at  hand it is noted that the bond order stipulated in effect 
that the proposed hospital project will require "not to exceed $465,000" 
of county funds. I t  now turns out that the amount so limited is not 
enough to complete the project according to present plans, and in order 
that the contracts for construction may be let, it appears necessary for 
the C'ounty to appropriate an additional sum of $138,713.80. 

A study of this record impels the conclusion that the proposed supple- 
mental appropriation of $138,713.80 of county funds works a material 
rariance of the proposition submitted to and approved by vote of the 
people in the 8 July, 1950, election, and is therefore invalid. I t  neces- 
sarily follows that since the total county funds now proposed to be spent 
on the hospital project is materially in excess of the maximum amount 
authorized by vote of the people, the defendants are without authority of 
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law to disburse the funds here involved or proceed further with the hos- 
pital project pending further proceedings below. (See G.S. 159-49.1.) 

As to this phase of the case, the lower court's conclusion that the plain- 
tiffs are not entitled to relief because of laches is without adequate factual 
support. The facts found below disclose that the Board of Commissioners 
did not attempt to make the proposed supplemental :tppropriation until 
2 April, 1952, nor attempt to let the contract for construction until 25 
April, 1952. This suit was instituted 15 May, 1952. These findings do 
not support the conclusion that the plaintiffs are barred by laches. 

For the errors indicated, the judgment below is reversed and the cause 
remanded for entry of judgment and further proceedings below in  con- 
formity with this opinion, and the defendants, if so advised, may (1)  
consider the feasibility of conforming the proposed project to the limits 
authorized by the voters, or (2 )  submit another or other proposals to the 
voters. Meanwhile, the temporary restraining order will be deemed and 
treated as in force and effect to the extent of staying disbursement of 
funds in furtherance of the proposed hospital enlargement project and 
preventing further action on the part of the defendants in furtherance of 
the construction project, except in conformity with this opinion. 

I h o r  and remanded. 

FARXER, J., took no part in the consideration or dec:ision of this case. 

MRS. M. E. GODWIN v. MARK NIXON, ISHAM NIXON AND W. ED NIXON, 
TRADING AS NIXON BROTBERS, AND W. C. PRATER. 

(Filed 6 January, 1953.) 

1. Negligence 5s 17, 19b ( I  )- 
Plaintiff in an action to recover for negligent injury must show failure 

on the part of defendant to exercise due care in the l~erformance of some 
legal dutr which defendant owed plaintiff under the circumstances, and 
that such negligent breach of duty, acting in continuous sequence, produced 
the injury, and that such result could have been reasonably foreseen by a 
man of ordinary prudence under the existing conditions. Nonsuit is proper 
if  plaintiff's evidence fails to establish any one of these essential elements. 

a. Negligence 19a- 
What is negligence is a question of law, and when tble facts are admitted 

or established, the court may say whether negligence does or does not exist 
and, if so, whether it was the proximate cause of the injury. 
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3. Negligence s 19d- 
Where it clearly appears from the evidence that the injury complained 

of was independently and proximately produced by the wrongful act, 
neglect, or default of any outside agency or responsible third person, de- 
fendant's motion to nonsuit is properly sustained. 

4. Automobiles §§ Sd, 18d, 1Sh (4)-Evidence held to disclose intervening 
negligence insulating any negligence in parking on highway. 

In this action by a passenger in an automobile to recover for injuries 
received when the car in which she was riding collided with the rear of a 
tractor-trailer which was standing because of a disabled motor and block- 
ing the right-hand traffic lane a t  a street intersection, held the evidence 
discloses that the negligence of the driver of the car in failing either to 
keep a proper lookout or to keep his automobile under such control as to 
be able to stop within the range of his lights was such intervening negli- 
gence on the part of the driver of the car as to insulate any negligence in 
parking the tractor-trailer in violation of statute, or in failing to put out 
flares, and therefore motion to nonsuit by the owner and operator of the 
tractor-trailer was properly allowed. 

5. Automobiles §§ Sd, ISh (2)- 

In this action by a passenger in an automobile to recover for injuries 
received when the car in which she was riding collided with the rear of a 
tractor-trailer which was standing and blocking the right-hand traffic lane 
a t  a street intersection, held the evidence is sufficient to be submitted to the 
jury as to the negligence of the driver of the car in failing to keep a proper 
lookout or in failing to keep his car under such control as to be able to stop 
within the range of his lights, and motion to nonsuit by the owner and 
operator of the car was improvidently granted. 

PARKER. .J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Godwin, Special Judge, a t  February Term, 
1952, of JOHNSTOX. 

Civil action for recovery of damages for personal injuries allegedly 
suffered and resulting to plaintiff from actionable negligence of defend- 
ants when automobile owned and operated by defendant W. C. Prater ,  
in which plaintiff was riding, as i t  traveled south along Pollock Street on 
U. S. Highway 301, i n  a residential district in the town of Selma, North 
~a ro l i ' na ,  came into collision with the rear end of a tractor-trailer of 
defendants Nixon Brothers, standing on right or west side of said street 
and highway a t  the intersection thereof with Preston Street. 

(NOD: This action was consolidated for purpose of tr ial  with two 
others against Nixon Brothers,-one by Jane  P ra t e r  and the other by 
W. C. Prater .  Motions of defendants Nixon Brothers for judgment as 
of nonsuit made a t  close of evidence for plaintiffs were allowed. And 
motion of W. C. Pra ter  for judgment as of nonsuit made a t  same time 
in  the present action was allowed. Only the plaintiff, Mrs. M. E. Godwin, 
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appeals. The case on appeal apparently contains all the evidence offered 
by each of the three plaintiffs, including the separate Cestimony of each.) 

The acts of negligence alleged against defendants Mark Nixon and 
Nixon Brothers as the proximate cause or one of the proximate causes 
of the injuries sustained by plaintiff in the collision are these: That the 
said Mark Nixon parked the tractor-trailer and semi-trailer (a)  "upon 
a public highway where i t  was expressly forbidden to park by the rules 
and regulations of the State Highway and Public Works Commission"; 

(b)  "in a manner contrary to the laws and statutes of North Carolina 
as set out in the General Statutes in that he parked the said truck and 
trailer with the right front wheel of the cab about two (2 )  feet from 
the curbing and left the trailer parked in a diagonal direction with the 
rear of said trailer in the middle of the highway, failing to leave room 
for the passage of traffic on the left side of said highway" ; 

(c) "in the night time on a public highway without flares or lights 
showing that said tractor truck and semi-trailer was so parked" ; 

(d )  "in an unlawful and illegal manner for more than an hour on a 
public highway, as she is informed and believes, and hence alleges, after 
having been ordered by a State Highway Patrolman and a peace officer of 
the County of Johnston to move said truck and trailer, and . . . failed 
and refused to move the same or to take any precaution to save the travel- 
ing public from harm"; 

(e) "in direct violation of the statutes by failing to set the brake on 
the said truck so that the 'Stop' light on said truck would be illuminated 
and would thus show that said truck and trailer was parked and was not 
moving" ; and 

( f )  "with no lights of any kind on the rear of said trailer except two 
small clearance lights, one on each of the extreme outside edges, and said 
lights were barely visible a t  a very short distance and the said lights being 
below the dark load of cotton, and the said trailer being parked diag- 
onally in  said street, the said lights merely appeared ae the rear lights of 
a moving vehicle'' ; and 

(g) "wilfully, wantonly and negligently and with a total disregard for 
the rights of the traveling public, refused and failed to move the truck 
and trailer from its dangerous position and failed and refused to put out 
any warning signals or flares so that the traveling public could protect 
itself." 

The acts of negligence alleged against defendant Prater as the proxi- 
mate, or one of the proximate causes of the injury sustained by plaintiff 
in the collision are these: That the said W. C. Prate:r failed "(a) . . . 
to keep his car under proper control so that he was unable to stop when 
he had placed himself in  a dangerous position by passin,:: a truck traveling 
in the same direction and found himself at  or near the parked truck and 
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trailer of Nixon Brothers, and as a result collided with the rear of the 
trailer so parked; 

"(b) . . . to keep a proper lookout when passing an overtaken vehicle 
and thereby failed to see that he could not pass the same in  safety and as 
a result collided with the rear of'the parked truck and trailer belonging 
to Nixon Brothers ; and 

'((c) . , . to slow down and ascertain that he could safely pass a truck 
traveling in front of him in the same direction, and as a result collided 
with the rear of the trailer belonging to Nixon Brothers as set out before," 
although he knew the dangerous conditions which existed on Highway 301 
because of tho heavy and continuous traffic through the town of Selma, 
particularly a t  the point of the collision, and (d) that W. C. Prater 
"drove his automobile in a careless and reckless manner, without due 
regard to the condition of the traffic and traveling public on a highly 
congested and dangerous highway, attempting to pass an overtaken 
vehicle without taking proper and due precaution, and failing to keep 
his car under proper control and thereby collided with the rear of said 
truck and trailer as set out before." 

The defendants Nixon Brothers, answering the complaint, deny in 
material aspect the allegations thereof, except as to those uncontradicted 
facts hereinafter recited. They particularly deny the allegations charg- 
ing them with acts of negligence. And they aver that such injuries as 
plaintiff sustained are the sole and proximate result of the negligence of 
the defendant W. C. Prater in specific detail; that the acts of negligence 
of defendant W. C. Prater superseded any negligence on the part of 
defendants Nixon Brothers, if any they committed, and without which 
negligence plaintiff's injuries would not have occurred ; that plaintiff was 
a co-adventurer in the risks of W. C. Prater ;  and that by her own negli- 
gence she contributed to her injuries in manner specified. 

-4nd the defendant W. C. Prater, answering the complaint of plaintiff, 
denies all allegations charging him with negligence and liability therefor, 
but admits or does not deny other allegations. 

These facts appear to be uncontroverted : About 8 :10 o'clock on night 
of 16 February, 1950, W. C. Prater and his wife, Jane Prater, and the 
plaintiff, Mrs. M. E. Godwin, entered his automobile and started from his 
home on Anderson Street in the town of Selma, North Carolina, on a trip 
to some point beyond Smithfield on the Smithfield-Angier highway NO. 
210, where a friend of Mrs. Godwin lived. The route of the proposed 
trip was easterly about two blocks along Anderson Street to U. S. High- 
way No. 301, which is the same as Pollock Street in said town, then 
southerly along this highway through a residential section within the 
corporate limit of the town and on to, and through the town of Smithfield, 
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and then on beyond, and along the Smithfield-Angier highway No. 210 to 
the destination-which was known only to Mrs. Godwin. 

E n  route, traveling southly from the Anderson-Pollock Street inter- 
section, the Southern Railway line is crossed at  end one block, and Wilson 
Mill Road at end two blocks, and Pfeston Street at; end four blocks. 
There was a stop light at  the intersection with Wilson Mill road, and 
another at Preston Street intersection. 

Pollock Street is straight approxin~ately one-half mile each way from 
Preston Street. I t  is paved and approximately 30 feet 8 inches wide from 
curb to curb at  Preston Street. 

The truck-trailer of the Nixon Brothers was standing headed in south- 
rrly direction, and the Prater automobile was traveling in same direction. 
The collision occurred at  the Preston Street intersection. 

IJpon the trial in Superior Court the testimony of plaintiff and the 
Praters,-in respect to the purpose of the trip, tends to show these facts: 
Plaintiff, a widow, was a guest in the Prater home on 1.6 February, 1950. 
And the subject of going to see a man friend of hers, who lived on High- 
way No. 210, was discussed among the three of them. Mrs. Prater testi- 
fied: "I know I didn't ask to go to see him first and I don't recall who 
mentioned it first . . . My husband was told the man we were going to 
see lived beyond Smithfield. Mrs. Godwin said he lived out on 210 high- 
way. I don't know her exact words. The truth is :hat Mrs. Godwin 
wanted my husband to take her to see the man and he was going to be her 
friend. We took her because she was a guest at  our home andshe asked 
me to go . . . This was Mrs. Godwin's first visit to our home . . . Bfter 
supper on this night we all were going out for a ride to see a friend of 
Mrs. Godwin's who lived south of Selma." 

And in same connection plaintiff testified : ('After supper Mr. and Mrs. 
Prater and 1 talked it over and decided to go to ride and we got into the 
car,---decided to see a man who lived out on the Angier highway west of 
Smithfield . . . I had no particular reason for going out there, but I 
had known back in the past he was sick and I was down there visiting and 
we just decided to ride around and we would ride out to see if he was at  
home. I do not recall who suggested it. At the time of the collision I 
. . . had been going around with him. I did not especially want to see 
him, but I thought we would ride out and see how he was getting along 
. . . I went to see if he was sick or had gotten well . . . WeH, I had no 
purpose whatever to go to see him . . . no reason . . . I do not know 
how the Praters found out I wanted to go for I did nl3t tell them. The 
Praters did not know the name of the man until yesterday. I talked about 
going out there . . ." 

And the evidence shown in the record on this appeal tends to show in 
summary the following: They, Prater, his wife, and plaintiff, started 



N. C.] FALL TERM, 1952. 637 

on the trip. Prater was driving the automobile, Mrs. Prater was sitting 
in the middle on front seat, and plaintiff, Mrs. Godwin, on the right on 
front seat. They traveled along Anderson Street to, and turned south on 
Pollock Street-Highway 301, crossed the railroad at  one block, and came 
to  the stop light at  intersection of Wilson Mill Road and Pollock Street- 
Highway 301, at  end of two blocks, and two blocks north of the Preston 
Street intersection. The traffic light there was on red and a large tractor- 
trailer (not the one involved in the collision) had stopped. The Prater 
automobile also stopped. Then when the light changed to green the traffic 
moved forward. Prater pulled his automobile out, and ran around the 
tractor-trailer, and turned back into the right lane about the middle of 
the first block at a point "about a block and a half," or "about 510 feet," 
or "some over 500 feet" from and north of the Preston Street intersection. 
The Prater auton~obile was then and there leading the southbound traffic. 
N o  other vehicle was between it and the Nixon truck. I t  proceeded along 
its right-hand side of the street to, and collided with the Nixon truck at  
Preston Street. 

But, after passing the tractor-trailer and pulling back in line, as above 
stated, the Prater automobile was meeting traffic-several cars "that had 
bright lights" going north. Mrs. Prater testified: "The cars that we 
mere meeting were on the south side of the truck when we first saw them. 
The Nixon truck was setting there between us and at  least three other 
cars which had their lights on and meeting us . . . Two of those three 
cars met us and the third was passing when I saw the red light." 

And in this connection Prater testified: "Just before I saw the re- 
flectors on that truck (Nixon's) I met a car which blinded me and as 
quick as that car went by there was another car coming up there opposite 
the Nixon truck . . . I said I saw the reflectors . . . when I met the 
last car. All three of those cars were in line. There was one even with 
the truck at  the time I hit the truck,-that was the third one. I had 
already passed two. I was blinded by the last car that met me before I 
hit the truck. I said all three cars had bright lights . . . I saw the lights 
of three cars coming down the road and saw two pass the truck. I saw 
the light of these coming right straight down the street meeting me and 
I dimmed my lights when I passed the truck at the stoplight. At the 
time I passed these cars they were beyond the parked truck I hit. I 
could see them approaching after I crossed the Southern Railroad tracks, 
a distance of 400 or 500 yards for the road is straight and level. After 
I pulled back in line . . . I was blinded by the lights of the oncoming 
traffic when I was close enough on the parked truck . . . All I know is 
that I was blinded until I didn't have time to go around the truck,-I 
would say 25 or 30 feet. After I became blinded by the glare of the lights 
I was blinded until after the cars went by." And to these questions 
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Prater answered as shown: "Q. Were you blinded after the car (you 
were meeting) went by? A. I was before i t  went by. Q. . . . How fa r  
did you travel while you were blinded? A. Long enough to pass the car. 
I cannot say what distance I traveled. I don't know just how short a 
distance but all the time he was passing me. There were two cars coming 
and one even with the truck about the time I hit the truck. Q. SO you 
were blinded by the bright lights of three cars? 9. Yes, sir. I was a 
little farther away from the parked truck than 30 feet. I was so close to 
i t  that I picked up the reflectors on the back of the truck. I was 25 or 
30 feet away then. I applied my brakes and skidded my wheels. The 
skid marks were not 55 feet long. I didn't put on my brakes until I saw 
the truck . . . ." 

And, in this connection, plaintiff testified: "I don't remember any 
lights blinding me or any automobile meeting us." And again, "Mr. 
Prater says he was meeting traffic . . . I said we were 40 or 50 feet 
away from the parked truck when Prater applied his brakes." 

And Mrs. Prater testified : "My husband applied his brakes before the 
truck was struck . . . The tires skidded and they squealed all the way 
into the back of the truck. We were not more than 50 feet away when 
that squealing noise began." 

As to speed of the Prater automobile: Prater te3tified that he was 
driving his automobile at  25 miles per hour. Mrs. Prater testified to like 
effect. And plaintiff puts the speed at  25 or 30 miles per hour. But she 
testified: "I say he failed to slow down, he must have or he would not 
have hit that truck." And then she concluded by saying : "I can't under- 
stand why I allege that 'Mr. Prater failed to keep a "proper lookout."' 
I must have meant that he was driving too fast, the onily thing I can think 
of . . . I just don't know. I can't answer anything e'lse." 
:Is to skid marks : The evidence is that the skid m a ~ k s  on the pavement 

immediately behind the Prater automobile measured fifty-five feet in 
length-from where the marks started to where the fieont wheels stopped 
under the truck ; and that they were in the right-hand lane of the highway 
going south at  estimated distance of 335 or 4 or 5 fe(2t from the curb,-- 
nearly straight down the highway, as one witness testified, until about 10 
or 15 feet behind the truck, where they turned left, as another testified. 
This is borne out by the testimony of Deputy Sheriff Lamm, Policeman 
Ryal and Highway Patrolman Carter-who state that they saw the skid 
marks, and measured, or saw them measured. 

As to brakes on the Prater automobile : Prater testified : "I put on my 
brakes but my car didn't stop before it struck Nixon's truck. I was 
running 25 miles per hour with perfect brakes-hydromatic brakes. ~Zll 
I had to do was to hit my brakes and my car responded immediately to 
the brake." 
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As to damage to Prater automobile: Prater testified: "My car went 
under the truck body so far  that the truck body was against the cowl 
of my car. The right-hand side of the hood, right-hand fender and front 
part of my automobile was rammed up under the truck body and the left 
side wasn't under the truck." And there is testimony of officers, in this 
respect, and to the effect that the automobile was smashed up in front 
and the windshield broken,-that the whole front of it was damaged- 
hood, grill and radiator. 

And the evidence shows that plaintiff was thrown out the front door 
of the Prater car, and sustained severe and serious injuries to her face 
and other parts of her person. 

As to the location and disablement of the Nixon tractor-trailer : There 
is testimony of officers to the effect: That the Nixon Brothers truck 
became disabled, and was pulled over against the curb at  the southwest 
corner of the intersection between Pollock Street-Highway 301, and 
Preston Street; that before the collision the tractor portion of it was 
against the curb, and the back end of trailer was setting out some; that 
the front of it was near the curb at  some angle ; that the back "could have 
been 3 or 4 feet" from the curbing that turned back at  Pollock Street; 
and that the trailer was eight feet wide. Patrolman Carter testified: 
"When I came up behind the Nixon truck, I pulled along side it. So  I 
was about the middle of the street when I was talking to Nixon" the 
driver. 

And there is evidence that the trailer was loaded with cotton; that the 
cotton was "of a dark color," the top of the bales were "8 to 10 feet from 
the ground," in opinion of one witness, and "approximately 11 feet high 
from the truck body and 15 feet from the ground," as estimated by 
another; and that a large street light, 200, 300 or 400 watts, with reflector, 
suspended over the intersection, was burning over the cotton,-casting its 
rays fifty feet around over the entire intersection; Mrs. Prater testified 
that "the street light was burning over the tractor part of the truck but 
not over the trailer part." 

Also there is testinlony that the man in charge of the truck told officers 
he hoped to get the motor started and soon to be on the move ; that it was 
not many minutes thereafter that the collision in question took place; 
and that the officer asked the man about putting out some flares, and "he 
said he was only going to be there a minute because he had called ahead 

- -  - 

and someone from the shop was coming either to pull him in or help fix 
the truck . . . He said the truck had iust knocked off on him." 

And there is testimony that after the collision the tractor-trailer was 
in substantially the same position as before, except that the front wheel 
of the tractor was up on the curb; that the rear wheels of the trailer were 
18 to 20 inches from the curb had i t  been extended; that the left rear 
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wheel would have been ten feet from the curb, if the truck was 8 feet wide; 
and that there would remain 20 feet from the left-hand edge of the truck 
to the curb on the opposite side of the street. 

As to lights on the Nixon trailer: There is testiinony from W. C. 
Prater, Mrs. Prater and plaintiff that they saw no l~ghts  on the trailer 
until they had gotten within distances, variously estimated to be 20, 30, 
40 or 50 feet from it, when the lights of the Prater ca~-  picked up two red 
reflector lights on the rear of the trailer. There is also testimony of an 
officer traveling north who stopped at the tractor-trailer about 8 o'clock to 
the effect that he did not see any lights on the rear of the trailer, but that 
he had no occasion to look back to see. And there is testimony of the 
State Highway Patrolman Carter to the effect that he traveling south 
approached the rear of the Nixon trailer around 8 o'clock ; that he stopped 
and talked a minute with the drirer, and left; that he had not gone from 
the scene more than five minutes when he had information as to the colli- 
sion here in question. H e  testified: "I am definite when I say I saw 
lights on the truck when I first went there. I saw two reflectors on the 
back of the truck . . . There were, I know, four or f i ~  e lights burning on 
the back of the truck, all in a row, and two reflectors. There were six or 
seven lights in all burning including the reflectors . . . There was a 
clearance light on the side of the truck, indicating ihe right rear, and 
there was a clearance light here indicating the left rear, but reflectors 
were on this location (indicating). I am sure them were three lights 
together in the center of the truck and that they were l-burning red. There 
were red clearance lights. I could see the truck and the lights on the rear 
of the truck visible 600-700 feet from the rear . . . I saw two red lights 
burning. They were visible for 500 feet to the rear of the truck. I saw 
the truck a long ways down the street as I approached it from the rear. 
The lights were burning on it." 

The weather: Prater testified that the weather on this occasion was 
misty-but not raining. Patrolman Carter testified that the weather 
was dry and fair-and the hard-surface dry. 

No parking signs : Deputy Sheriff Lamm testified : That while there 
were two or three signs put up by the State Highway ('ommission about a 
half block south of the point of collision in front of ,I tavern, there was 
no sign prohibiting parking along the street where th. collision occurred 
and never had been so far  as he knew; and that there were no "No park- 
ing" signs north of the point of the collision. 

I'laintiff, Mrs. M. E. Godwin, appeals to the Slpreme Court and 
assigns error. 

I k o n  G. Stevens and E. Craig Jones,  Jr. ,  for p l a i n t i f ,  appellant.  
Wellons,  M a r t i n  & Wel lons  for defendant  Prater ,  trppelkee. 
Boolcs & Spence for N i x o n  Bro fhers ,  defendants,  appellees. 
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WIRBORNE, J. This appeal challenges the ruling of the trial court in 
sustaining the motions of defendants for judgment as of nonsuit in so fa r  
as the appealing plaintiff is concerned. This raises the question as to 
whether or not the evidence offered upon the trial below, as shown in the 
case on appeal, taken in  the light most favorable to plaintiff, is sufficient 
to make out a case of actionable negligence against either the defendants, 
Nixon Brothers, or the defendant Prater. Considering the evidence in 
such light, this Court agrees with the ruling and judgment of the trial 
court in so fa r  as the defendants Nixon Brothers are concerned, but holds 
that there is error in the ruling and judgment as it relates to defendant 
Prater. 

I n  an  action for recovery of damages for injury resulting from action- 
able negligence of defendant, plaintiff must show: (1)  That there has 
been a failure on the part of defendant to exercise proper care in the 
performance of some legal duty which the defendant owed the plaintiff 
under the circumstances in  which they were placed. And (2) that such 
negligent breach of duty was the proximate cause of the injury,-a cause 
that produced the result in continuous sequence, and without which i t  
would not have occurred, and one from which a man of ordinary prudence 
could have foreseen that such result was probable under the facts as they 
existed. Ramsbottom v. R.  R., 138 N.C. 38, 50 S.E. 448; Whi t t  v. Rand, 
187 N.C. 805,123 S.E. 84. See Mintz v. Murphy, 235 N.C. 304, 69 S.E. 
2d 849 ; and Morris v. Transport Co., 235 N.C. 568,70 S.E. 2d 845, where 
the authorities are assembled. 

I f  the evidence fails to establish either one of the essential elements 
of actionable negligence, judgment of nonsuit is proper. Thomas v. 
Motor Lines, 230 N.C. 122, 52 S.E. 2d 377, and Mintz v. Mui.phy, supra, 
and cases there cited. 

And the principle prevails in this State that what is negligence is a 
question of law, and when the facts are admitted or established, the court 
must say whether it does or does not exist. "This rule extends and applies 
not only to the question of negligent breach of duty, but also to the feature 
of proximate cause," Hoke, J . ,  in Hicks v. Mfg. Co., 138 N.C. 319, 50 S.E. 
703; Russell v. R .  R., 118 N.C. 1098, 24 S.E. 512; Lineberry v. R. R., 
187 N.C. 786, 123 S.E. 1 ; Mintz v. Murphy, supra, and cases cited. 

I n  Lineberry v. R.  R., supra, in opinion by Clarkson, J., this Court 
said: "It is well settled that where the facts are all admitted, and only 
one inference may be drawn from them, the court will decJare whether an 
act was the proximate cause of the injury or not." See also Nichols v. 
Qoldston, 228 N.C. 514, 46 S.E. 2d 320. Mintz v. Murphy, supra, and 
cases cited. 

Furthermore, i t  is proper in negligence cases to sustain a demurrer to 
the evidence and enter judgment as of nonsuit under the provisions of 
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G.S. 1-183 when, among other grounds, "it clearly appears from the evi- 
dence that the injury complained of was independently and proximately 
produced by the wrongful act, neglect, or default of any outside agency or 
responsible third person . . .," Stacy, C. J., in Smith v. Sink, 211 N.C. 
725, 192 S.E. 108, and cases cited in respect to such principle. See also 
Powers v. Sternberg, 213 N.C. 41, 195 S.E. 88; Bu~ner v. Spease, 217 
N.C. 82, 6 S.E. 2d 808; Murray v. R. R., 218 N.C. 392, 11 S.E. 2d 326; 
Luttrell c.  Mineral Co., 220 N.C. 782, 18 S.E. 2d 41.2; Riggs v. Motor 
Lines, 233 N.C. 160, 63 S.E. 2d 197; Mintz v. Murphy, supra. 

I n  Smith v. Sink, supra, it is also said : "We had occasion to exanline 
anew this doctrine of insulating the conduct of one, ev1.n when it amounts 
to passive negligence, by the intervention of the acti7-e negligence of an 
independent agency or third party, as applied to various fact situations, 
in  the recent cases of Beach v. Pntton, 205 N.C. 134, 179 S.E. 446," and 
others cited. Then the opinion continuej: "These decisions are in full 
support and approval of Mr. Wharton's statement in his valuable work 
on Negligence (Sec. 134) : 'Supposing that if it had not been for the 
intervention of a responsible third party the defendant's negligence would 
have produced no damage to plaintiff, is the defendant liable to the plain- 
tiff? This question must be answered in the negat,ve for the general 
reason that causal connection between negligence and damage is broken 
by the interposition of independent responsible human action. I am 
negligent on a particular subject matter. Another ptmon, moving inde- 
pendently, comes in, and either negligently or malic ously so acts as to 
make my negligence injurious to a third person. I f  so, the person so 
intervening acts as a nonconductor, and insulates my negligence, so that 
I cannot be sued for the mischief which the person so intervening directly 
produces. He  is the one who is liable to the person injured.' " Then 
there follows, to like effect, a quotation from R. R. u. Kellogg, 94 U.S. 
469. See also Rutner v. Spease, supra; Riggs v. Nofor Lines, supra; 
Mintz v. Murphy, supra; Clark 2'. Lnmbvefh, 235 N C. 578, 70 S.E. 2d 
828. . 

I n  the light of these principles, a p p h d  to the cas,e in hand, if it be 
conceded that the defendants Nixon Brothers failed in the performance 
of statutory obligations imposed upon tht.m in any respect alleged in the 
complaint, the evidence fails to show that such failure was a proximate 
cause of the injury to plaintiff. On the other hand, it is manifest from 
the evidence that the injury of which plaintiff compl~tins was "independ- 
ently and proximately produced by the wrongful act, neglect, or default 
of an outside agency or responsible third person." tn  so far as Nixon 
Brothers are concerned, there would h a w  been no injury to plaintiff but 
for the intervening wrongful act, neglect or default of the driver of the 
automobile in which she was riding, in failing either to keep a proper 
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lookout for hazards of the road, such as disabled vehicles, or, i n  the exer- 
cise of due care, to  keep his automobile under such control as to be able to  
stop within the range of his lights. I n  this respect the case comes within 
the principle applied in  Weston v. R. R., 194 N.C. 210, 139 7.E. 237, and 
numerous other cases cited in  Morris v .  Transport Co., supra. This 
exculpates Nixon Brothers. Powers v. Sternberg, supra. 

Now as to defendant Pra ter  : The evidence shown in the record appears 
to be sufficient to take the case to the jury on an  issue of actionable negli- 
gence. Therefore, since there must be a retrial between plaintiff and 
defendant Prater ,  and the evidence then may not be the same as i t  now is, 
the Court declines to pass upon the question as to whether or not plaintiff 
and P ra t e r  were engaged in  a joint enterprise a t  the time of the collision 
in question. This subject has been recently treated in James v. R. R., 233 
N.C. 591, 65 S.E. 2d 214. 

Hence the judgment below : 
As to  defendants Nixon Brothers is 
Affirmed. 
As to defendant Pra ter  is 
Reversed. 

PARKER, J., took no par t  in the consideration or decision of this case. 

H. L. HAWES v. ATLANTIC REFINING COMPANY AND THOMAS Q.  
GORDON. 

(Filed 6 January, 1953.) 
I. mal g m -  

On motion to nonsuit, the evidence will be considered in the light most 
favorable to plaintifP, giving him the benefit of every reasonable intendment 
and inference to be drawn therefrom. 

2. Automobiles 8 8a- 
The operators of motor vehicles must exercise the care that an ordi- 

narily prudent man would exercise under like circumstances, which in- 
cludes the duty to keep his vehicle under control, to keep a reasonably care- 
ful lookout, and to anticipate the presence of others on the highway, which 
duties are mutual and each may assume that others on the highway will 
comply therewith. 

The driver of a car is not under duty to anticipate negligence on the 
part of others, but is entitled to assume and act on the assumption that 
others will obey the law of the road and exercise due care for their own 
safety. 
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4. Automobiles § 811- 
The failure of a driver along a servient highway to stop before entering 

a n  intersection with a dominant highway is not contributory negligence 
p a  se, but is to be considered with other facts in  evidence in  determining 
the issue. G.S. 20-158 ( a ) .  

A driver of a vehicle along a dominant highway irl not under duty to 
anticipate that  a driver along the servient highway will fail to stop as  
required by statute before entering the intersection, and in the absence of 
anything which gives or should give notice to the contrary, may assume and 
act on the assumption, even to the last moment, that the operator along 
the serrient highway will stop in obedience to the statute. 

6. Same- 
While the driver of a n  automobile along a servient highway is required 

to stop before entering a n  intersection with a through highway and must 
yield the right of way to vehicles along the dominant highway, and may 
not enter the intersection until he ascertains, in the exercise of due care, 
that  he can do so with reasonable assurance of safety, he is not required 
to anticipate that  a driver along the dominant highway will travel a t  
excessive speed or fail  to observe the rules of the road applicable to him. 
G.S. 20-141 ( a )  (b )  (c) .  

7. Automobiles s 1 8 h  (2)-Evidence held fo r  jury on  issue of negligence 
of driver on dominant highway i n  approaching intersection at excessive 
speed. 

Plaintiff's evidence tending to show that he was driving along a servient 
highway in a heavy rain, stopped before entering a n  intersection with a 
dominant highway, looked in both directions, and seeing no vehicles ap- 
proaching, started across the intersection in low gear, and that  his car  
was struck on its left door by defendant's car which approached from his 
left a t  excessive speed, "balling the jack" along the dominant highway, 
i s  held sufficient to take the issue of negligence to the jnry notwithstanding 
defendant's evidence in contradiction, i t  being a permiwive inference from 
the evidence that  a t  the respective speeds of the vehicles the defendant's 
automobile could hare  come from beyond the range of vision of one stop- 
ping a t  the intersection, and therefore was not in view when plaintiff 
started across the intersection. 

8. Evidence s 30- 
Photographs of the scene, when properly identifled a s  accurate, a re  corn- 

petent for the restricted purpose of explaining or illustrating the testimony 
of witnesses, but a re  not substantive proof. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendants f r o m  Morris, 6.. a t  M a y - J u n e  Term,  1952, of 
NEW HAXOVER. 

Civi l  action to  recover f o r  personal injuries, and  darnage t o  personal 
property, allegedly resulting f r o m  actionable negligence of defendants. 
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This action arises out of a collision at  the intersection of Central and 
Burnett Boulevards in the City of Wilmington, North Carolina, between 
an automobile owned by plaintiff H. L. Hawes, operated by him, and in 
which his wife, Irene Hawes, was riding,-proceeding in a westerly direc- 
tion on Central Boulevard, a designated servient highway of two lanes 
with plaza between them, and an automobile owned by defendant, Atlantic 
Refining Company, and operated by its servant, agent and employee, the 
defendant, Thomas Q. Gordon, in due course of his employment, proceed- 
ing in northerly direction on Burnett Boulevard, a designated dominant 
highway. The collision occurred about 11 o'clock on the morning of a 
rainy day. 

Plaintiff alleges in his complaint, briefly stated, that the collision was 
the result of actionable negligence of defendant Thomas Q. Gordon in 
driving defendant's automobile into the intersection and colliding with 
the left side of plaintiff's automobile when it had already entered and was 
in process of traversing said intersection. 

The specific acts of negligence alleged are these: That Thomas Q. 
Cordon operated his automobile ( a )  without regard to the safety of per- 
sons traveling upon the streets and without keeping a proper lookout for 
persons and vehicular traffic upon said streets; (b) carelessly and heed- 
lessly; (c) at  a speed that was unreasonable, imprudent and unlawful; 
(d) in such manner as to be incapable of stopping within a reasonable 
distance, because of inadequate and defective brakes; and (e) without 
decreasing the unlawful speed of his automobile upon approaching said 
intersection, in compliance with traffic laws of the State of North 
Carolina. 

The defendants, answering, deny in material aspect the allegations of 
the complaint, and for further answer and defense, and as a bar to any 
recovery by plaintiff against them, aver that the collision was the direct 
result of, and was solely and proximately caused by the negligence of 
plaintiff, H. L. Hawes, in that, briefly stated, he failed (1) to observe the 
stop sign on Central Boulevard and to stop before entering intersection 
of Central and Burnett Boulevards; (2 )  to give the right of way to de- 
fendant's automobile; ( 3 )  to keep a proper lookout; and (4) to exercise 
due caution under the circumstances and conditions then and there exist- 
ing. And they aver that his negligence was at  least a contributing cause 
of the collision and consequent injury and damage of which complaint 
is made. 

Further, as counterclaims and for affirmative relief, defendant Thomas 
Q. Gordon avers that he sustained personal injury, and defendant Atlantic 
Refining Company avers that its automobile was damaged by the action- 
able negligence of plaintiff H. L. Hawes in the manner stated. 

And defendants pray judgment in accordance with the averments of 
their answer. 
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Plaintiff, replying, denies the averments of the defendants as above 
related. 

TJpon trial in Superior Court plaintiff H. L. Hawes testified in perti- 
nent par t :  "I was driving my automobile on or about March 19, 1951 
. . . My wife was the only passenger in the car at  the time of the acci- 
dent. I was going west on Central Boulevard toward the river. When 
I got to the intersection of Burnett Boulevard and Central Boulevard, I 
drove up to the stop sign and stopped and I didn't see anybody coming. 
I looked both ways, then I started across in low gear, and when I got 
about half-way, Mr. Gordon came along and hit me right in the middle. 
The left side of my car a t  the door was struck. The front end of the 
Refining Company's car was damaged . . . I broughi; my car to a com- 
plete stop prior to attempting to cross Burnett Boulevard. After I had 
stopped, I looked to the south to my left, and I co~dd see . . . half a 
block. At the time I started off in low gear, I did not see Mr. Gordon ; 
I didn't see him until he hit me. I was about the white line in the center 
of the highway when he struck me. 

"On this day it was raining hard, I had my parking lights on. I t  was 
dark some when it rained . . . it was about 11 o'clock in the daytime. 
I had my windshield wipers on . . . My car traveled about 20 feet after 
the impact. I t  knocked my wife out of the car on the pavement. I was 
injured . . . My automobile was damaged . . ." 

Then on cross-examination, Hawes continued : "I am familiar with the 
intersection where the accident occurred. I have been on that street 
before, a lot of times . . . I was familiar with the fact there was a stop 
sign there . . . and knew the stop sign required me to stop . . . I would 
say I was about five feet from the edge of the pavement of Burnett Boule- 
vard when I stopped. From that point I could look south and see about 
half a block. I saw a good piece, you know about how much a half block 
is, it's 100 yards . . . I looked again south and did not see anybody . . . 
I know I stopped 4 or 5 feet from the edge of the pavement . . . I would 
say I stopped thirty or forty seconds at  the edge of Burnett Boulevard 
before I started up. I got half-way into Burnett Boulevard before I was 
struck, I would say 10 feet or a little more . . . As to obstructions to my 
view looking to the south, when I stopped there were some hedges way 
up there about 50 feet that you could not see all the way down that road. 
I could see half a block . . ." 

And Mrs. Irene Hawes, as witness for plaintiff, testified in pertinent 
par t :  "My husband . . . owned a 1949 two-door . . . automobile. I 
was riding in that automobile on March 19, 1951. My husband was 
driving it. I was just sitting on his right-hand side . . . I had nothing 
to do with the operation of it. As I approached the intersection of Bur- 
nett Boulevard on that date . . . around 11 o'clock . , . nobody else was 
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in my husband's automobile a t  that particular time . . . in the morning. 
I t  was raining. I t  had been raining pretty hard. The windshield wipers 
on my husband's car were working . . . We were headed west . . . I 
remember well whether or not my husband stopped before entering Bur- 
nett Boulevard. He  pulled up as close as he could get without going in 
Burnett Boulevard and stopped. That would be the eastern line of Bur- 
nett Boulevard. He  looked both ways after he stopped and then put the 
car in low gear and proceeded on across. I would say he was going about 
five miles an hour. He  got in the middle of Burnett Boulevard . . . 
After he got to the middle, I saw Mr. Gordon bearing down on us, coming 
at a high rate of speed, and before I could say 'look out,' he had hit us. 
We were in the intersection at  the time. Mr. Gordon's car was just 
before entering the intersection when I saw it. H e  was traveling 50 or 
55 miles per hour, I would say . . . The front of Mr. Gordon's car struck 
the left side of our car about middleway . . . and he ran into us." 

Then on cross-examination, Mrs. Hawes continued : ". . . I do not own 
any interest in that automobile. Title was in my husband's name. I did 
not pay any part of the purchase price . . . I knew Burnett Boulevard 
was a through street, and knew i t  was my husband's duty to stop at the 
intersection before entering Burnett Boulevard. He  did stop. I am 
positive of that . . . his car . . . was straddle the center line at  the 
time of the impact . . . I looked both ways when he stopped. I didn't 
see any car coming either way . . . I remember looking well. When I 
first saw Mr. Gordon's car, he was . . . I would say 35 feet or more from 
the point I was in my husband's car. At the time . . . my husband had 
driven out into the intersection of Burnett Boulevard . . . almost to the 
center . . . fixing to cross the center . . . I didn't see Mr. Gordon's car 
prior to that time . . . it was almost immediately at  the time of the 
impact. I t  just happened that quick. I n  fact, he was 'balling the jack.' 
He  was coming so fast, and it was raining too, and just time I saw him I 
said, 'look out,' and about that time he hit us." 

And on re-direct examination, Mrs. Hawes concluded by saying: "Mr. 
Gordon was not on his right-hand side of the street, but running down the 
middle of the road. I f  he had been on his right-hand side I think we 
could have made i t  and not been hit." 

On the other hand, defendants, reserving exception to the denial of 
their respective motions for judgment as of nonsuit, made when plaintiff 
first rested his case, offered evidence sharply in conflict with that offered 
by plaintiff, and tending to wholly exculpate them of negligence in con- 
nection with the collision. 

Motions of defendants, respectively, renewed at the close of all the evi- 
dence, for judgment as of nonsuit, were denied, and each excepted. 
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The case was submitted to the jury upon these issues, which the jury 
answered as shown : 

"1. Was the plaintiff injured by the negligence (of the defendants? 
Answer: Yes. 

"2. Did the plaintiff by his own negligence contribute to his injury? 
Answer: No. 

"3. What amount of damages, if any, is the plaintiff entitled to recover 
of the defendants? Answer : $1500.00. 
"4. Was the defendant Thomas Q. Gordon injured. by the negligence 

of the plaintiff ? Answer : No. 
"5. I f  so, what amount of damages is the defendant Thomas Q. Gordon 

entitled to recover on his counterclaim? Answer: 
"6.  Was the automobile of the defendant Atlantic Refining Company 

damaged by the negligence of the plaintiff? Answer : 
"7. I f  so, what amount of damages, if any, is the defendant Atlantic 

Refining Company entitled to recover of the plaintiff on its counterclaim ? 
Answer: " 

From judgment in accordance therewith defendants appeal to Supreme 
Court and assign error. 

Poisson, Campbell & Marshall and Elbert A. B r o u n  for plaintiff, ap- 
pellee. 

James  & James  f o r  defendants, appellants. 

WINBORNE, J. Appellants present for decision on this appeal two 
questions : (1) Did the trial court err :  (1) I n  ove~mding defendants' 
motions aptly made for judgments as of nonsuit under G.S. 1-1831 (2)  
I n  charging the jury in the respects covered by exceptions thereto? 

As to the first question: Appellants, the defendant,;, contend, in  their 
brief, that nonsuit should have been allowed for that plaintiff was not 
only negligent, but that his negligence was the sole proximate cause of 
the collision and such resulting injury and damage as he may have 
sustained. But taking the evidence shown in the case on appeal, in the 
light most favorable to plaintiff, and giving to him the benefit of every 
reasonable intendment and inference to be drawn therefrom, tested by 
pertinent statutes of this State, and decisions of this Court, we hold that 
the evidence is not so clear in meaning as to sustain defendants' con- 
tention. 

I n  this connection i t  is appropriate to consider the legal rights and 
obligations of the respective parties a t  the time, and under the circum- 
stances of the collision here involved. 

The speed statute, G.S. 20-141, as rewritten in Section 17, Chapter 1067 
of 1947 Session Laws of North Carolina, in so far  as pertinent to case in 
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hand, declares: "(a) No person shall drive a vehicle on a highway at a 
speed greater than is reasonable and prudent under the conditions then 
existing : 

"(b) Except as otherwise provided in this Chapter, it shall be unlaw- 
ful to operate a vehicle in excess of the following speeds : 

"1. Twenty miles per hour in any business district; 
"2. Thirty-five miles per hour in any residential district; 
"3. . . . 
"4. Fifty-five miles per hour in places other than those named in para- 

graphs 1 and 2 of this subsection for passenger cars . . . 
"(c) The fact that the speed of a vehicle is lower than the foregoing 

limits shall not relieve the driver from the duty to decrease speed when 
approaching and crossing an intersection . . . or when special hazard 
exists with respect to . . . other traffic or by reason of weather or high- 
way conditions, and speed shall be decreased as may be necessary to avoid 
colliding with any person, vehicle, or other conveyance on or entering the 
highway in compliance with legal requirements or the duty of all persons 
to use due care." 

And this statute also provides in Subsection (e) that : "The foregoing 
provisions of this section shall not be construed to relieve the plaintiff in 
any civil action from the burden of proving negligence upon the part of 
the defendant as the proximate cause of an accident." 

And it is a general rule of law, even in the absence of statutory require- 
ment, that the operator of a motor vehicle must exercise ordinary care, 
that is, that degree of care which an ordinarily prudent person would 
exercise under similar circumstances. I n  the exercise of such duty i t  is 
incumbent upon the operator of a motor vehicle to keep same under con- 
trol, and to keep a reasonably careful lookout, so as to avoid collision with 
persons and vehicles upon the highway. This duty requires that the 
operator be reasonably vigilant, and that he must anticipate and expect 
the presence of others. And, as between operators so using a highway, the 
duty of care is mutual, and each may assume that others on the highway 
will comply with this obligation. 5 Am. Jur., Automobiles, Sections 165, 
166, 167. Murray v. R. R., 218 N.C. 392, 11 S.E. 2d 326; Reeves v. 
Stnley, 220 N.C. 573, 18 S.E. 2d 239; Tarrant v. Bottling Co., 221 N.C. 
390, 20 S.E. 2d 565; Hobbs v. Conch Co., 225 N.C. 323, 34 S.E. 2d 211; 
Cox v. Lee ,  230 N.C. 155, 52 S.E. 2d 355; Bobbitt v. Haynes, 231 N.C. 
373, 57 S.E. 2d 361. 

Furthermore, "one is not under a duty of anticipating negligence on 
the part of others, but in the absence of anything which gives or should 
give notice to the contrary, a person is entitled to assume, and to act upon 
the assumption that others will exercise care for their own safety." 45 
C.J. 705. Hobbs v. Coach Co., supra.; Bobbitt v. Hnynes, supra, and 
cases there cited. 
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Moreover, the statute, G.S. 20-158 (a ) ,  prescribes that the State High- 
way and Public Works Commission, with reference to State highways, 
and local authorities, with reference to highways under their jurisdiction, 
are authorized to designate main traveled or through highways by erect- 
ing at  the entrance thereto from intersecting highways signs notifying 
drivers to come to full stop before entering or crossing such designated 
highway, and that wherever any such signs have been so erected, it 
shall be unlawful for the driver of any vehicle to fail to stop in obedience 
thereto. And the same section, G.S. 20-158 (a) ,  also declares that "no 
failure so to stop, however, shall be considered contributory negligence 
per se in any action at law for injury to person or property; but the facts 
relating to such failure to stop may be considered with other facts in the 
case in determining whether the plaintiff in such action was guilty of 
contributory negligence." See Sebaslian v. Motor Lines, 213 N.C. 770, 
197 S.E. 539; Reeves v. Staley, supra; Hill v. Lopez, 228 N.C. 433, 45 
S.E. 2d 539; Nichols v. Goldston, 228 N.C. 514, 46 L3.E. 2d 320; Lee v. 
Chemical Corp., 229 N.C. 447, 50 S.E. 2d 181; Bobbitt v. Haynes, supra; 
Jo,hnson v .  Bell, 234 N.C. 522, 67 S.E. 2d 655. 

Indeed, the operator of an automobile, traveling upon a designated 
main traveled or through highway and approaching an intersecting high- 
way, is under no duty to anticipate that the operator of an automobile 
approching on such intersecting highway will fail to stop as required by 
the statute, and, in the absence of anything which gives or should give 
notice to the contrary, he will be entitled to assume and to act upon the 
assumption, even to the last moment, that the operator of the automobile 
on the intersecting highway will act in obedience to the statute, and stop 
before entering such designated highway. Reeves v. Staley, supra;  oh& 
so,n v. Bell, supra. 

On the other hand, the operator of an automobile traveling upon such 
intersecting highway and traversing a designated main traveled or 
through highway, is under no duty to anticipate that the operator of an 
automobile, upon such designated highway, approaching the intersection 
of the two highways, will fail to observe the speed regulations, and the 
rules of the road, and, in the absence of anything which gives or should 
give notice to the contrary, he is entitled to assume and to act upon the 
assumption that the operator of the automobile on such designated high- 
way will act in obedience to such regulations and the rules of the road. 

.4nd in this connection in Matheny v. Motor Line?:, 233 N.C. 673, 65 
S.E. 2d 361, in opinion by Justice Devin, now Chief Justice, it is said: 
I( Generally when the driver of an automobile is required to stop at  an 
intersection he must yield the right of way to an automobile approaching 
on the intersecting highway . . . and unless the approaching automobile 
is far enough away to afford reasonable ground for the belief that he can 
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cross in  safety he must delay his progress until the other vehicle has 
passed." See also Cooley v. Baker, 231 N.C. 533, 58 S.E. 2d 115; S. v. 
Hill, 233 N.C. 61, 62 S.E. 2d 532. 

I n  the light of these statutes, and principles of law, applied to the 
evidence in hand, controverted questions arise: Did plaintiff come to a 
full stop before entering or attempting to cross such designated highway? 
I f  so, did he, before entering such highway, in the exercise of due care 
determine that he could do so with reasonable assurance of safety? Plain- 
tiff's evidence is that he did stop; that he did so a t  a point from which 
he could see up and down, north and south, along the designated highway; 
that the view to the south was for a distance of half a block-100 yards; 
that no vehicle was in sight; that then he proceeded with his automobile 
in low gear at  speed of five miles per hour, and was struck amidship after 
traveling ten feet or a little more; and that defendant's car approached 
a t  speed of 50 to 55 miles per hour,-"balling the jack" in opinion of 
Mrs. Hawes. 

"Ball the jack," as defined in Wentworth's American Dialect Diction- 
ary, p. 41, means "To move swiftly," as "the car certainly did ball the 
jack." And Berry and Van den Bark's "The American Thesaurus of 
Slang," a "dictionary of unconventional speech," says that "Ball the 
jack" is used in relation to motion, travel and transportation to indicate 
"swiftness, s p e e d d r i v e  fast." See the Index p. 857. At  any rate, as 
used by Mrs. Hawes, i t  may be inferred that the phrase is the antithesis 
of careful and prudent operation of an automobile under the conditions 
then existing and of decrease in speed within the meaning of the statute, 
G.S. 20-141, as rewritten, supra, duties which plaintiff had the right to 
assume the operator of an automobile upon the designated highway would 
observe. 

Moreover, applying mathematics to the rate of speed at  which the evi- 
dence of plaintiff tends to show the two automobiles were traveling, it is 
not unreasonable to infer that while plaintiff's automobile was starting 
and traveling ten feet or more, the automobile of defendant could come 
from beyond the range of vision of one stopping at  the intersection, 
whereas if traveling a t  a prudent rate of speed i t  would not be expected to 
do so. I n  other words, the case does not come within the purview of those 
cases where the evidence tends to show that the driver failed to see what 
was in clear view. 

Attention is given to photographs sent up as parts of the case on appeal. 
They were admitted in  the trial court only for purposes of illustrating the 
testimony of witnesses. They may not be admitted as substantive evi- 
dence. But, where there is evidence of the accuracy of a photograph, a 
witness may use i t  for the restricted purpose of explaining or illustrating 
to the jury his testimony relevant and material to some matter in contro- 
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versy. See S. v.  Ga~dner, 228 N.C. 567,46 S.E. 2d 824, where authorities 
are assembled. See also Coach Co. v. Motor Lines, 229 N.C. 650, 50 S.E. 
2d 909. As an example, the photographs here show houses along the 
streets. But there is no testimony that scene of the collision was a busi- 
ness district, as defined in G.S. 20-38 (a) ,  or a residential district, as 
defined in G.S. 20-38 (w) 1, to which the speed statute G.S. 20-141, as 
amended, relates. 

Now as to the second question : A reading of the charge in the light of 
the pleadings and evidence offered leads to the conclusion that prejudicial 
error is not made to appear. 

Hence, in the judgment below we find 
No error. 

PARKER, J., took no part in the consideration or decision of this case. 

IRENE HAWES v. ATLANTIC REFINING COMPANY A N D  THOMAS Q.  
GORDON (AND H. L. HAWES, ADDITIONAL PARTY-DEFENDANT). 

(Filed 6 January, 1953.) 

APPEAL by defendants Atlantic Refining Company and Thomas Q. 
Gordon from Jforr-h, J., at May-June Term, 1952, of NEW HANOVER. 

Civil action against defendants Atlantic Refining Company and 
Thomas Q. Gordon, to recover for injuries to person, to which action, 
on motion of these defendants, XI. L. Hawes, as an alleged joint tort- 
feasor, was 'made an additional defendant. 

This action arose out of the same collision of automobiles as that in- 
volred in the case of H. L. Hawes, husband of present plaintiff, against 
Atlantic Refining Company and Thomas Q. Gordon--and is based upon 
similar allegations of actionable negligence as are alleged in the complaint 
in that action. 

Defendants, answering here, deny in material aspeclt the allegations of 
the complaint. 

And for further defenses, and as a bar to any recovery by plaintiff 
against them, defendants aver, briefly stated, that the collision in question 
and any consequent injury to plaintiff were caused solely and proximately 
by the negligent, careless and reckless manner in which the automobile in 
which plaintiff was riding was being operated by her husband H. L. 
Hawes, as specifically alleged; and that if the negligent, unlawful and 
reckless conduct on the part of said H. 1;. Hawes were not the sole and 
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exclusive proximate cause of the collision and consequent injury to plain- 
tiff, i t  was at  least a contributing cause, and, hence, if they, the original 
defendants, were negligent, H. L. Hawes is a joint tort-feasor along with 
them. Therefore they aver that H.  L. Hawes should be joined as a party 
defendant, etc. 

Accordingly, H. L. Hawes was made a party defendant, and served 
with process as directed. Thereupon he filed reply to the further defense 
and further answer of defendants, and denied the material averments 
thereof; and he filed answer, admitting all allegations of plaintiff's com- 
plaint. 

The action, having been consolidated with that of H. L. Hawes, for 
purpose of trial, and being so tried, the statement of evidence offered, and 
of procedure followed in course of trial, set out in the opinion in the 
H. L. Hawes case, ante, is here referred to, and, in so fa r  as pertinent, is 
made a part of such statement on this appeal. 

The case was submitted to the jury upon these issues which the jury 
answered as shown : 

"1. Was the plaintiff, Irene Hawes, injured by the negligence of the 
defendants, Atlantic Refining Company and Thomas Q. Gordon? An- 
swer: Yes. 

"2. I f  so, what amount of damages, if any, is the plaintiff, Irene 
Hawes, entitled to recover of the defendants, Atlantic Refining Company 
and Thomas Q. Gordon? Answer : $5,000.00. 

"3. Was the defendant H. L. Hawes jointly and concurrently negligent 
with the defendants Atlantic Refining Company and Thomas Q. Gordon 
in causing the injury to the plaintiff, Irene Hawes? Answer: NO." 

From judgment signed in accordance therewith, defendants Atlantic 
Refining Company and Thomas Q. Gordon appeal to Supreme Court and 
assign error. 

Poisson, Campbell & Marshall and Elbert -4. Brown for plaintiff, ap- 
pellee. 

James &. James for defendants Refining Company and Gordon, appel- 
lants. 

WINBORNE, J. The questions brought up for decision on this appeal 
are similar to those presented and decided in the case of H. L. Hawes 
v. Atlantic Refining Company and Thomas Q. Cordon, ante. The deci- 
sion there is controlling here. Hence, in the judgment from which this 
appeal is taken, we find 

No error. 

PABKER, J., took no part in the consideration or decision of this case. 
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T s u s ~  Co. v. GREEN. 

WACHOVIA BANK & TRUST COMPANY AND MARION GREEN JOHNSTON, 
AS E m c a o s s  AND TBUSTEE~ UNDEB THE WILL OF GAY GREEN, DECEASED, 
am MARION GREEN JOHNSTON, INDIVIDUALLY, F. E F F I E  M. GREEN, 
OTTIS GREEN, JR. ;  AILEEN MOREL JOHNSTON AND JOHN DEV- 
EREAUX JOHNSTON, JR., MINORS, REPBESENTED HEREIN BY THEIR DULY 
APPOINTED GUARDIAN AD LITEM, JOHN DEVEREAUX JOHNSTON ; 
LAURA ADELAIDE GREEN, MARY VIRGINIA GREEN AND MICHAEL 
JOSEPH GREEN, MINOBS, REPRESENTED HEREIN BY THEIB DULY APPOINTED 
GUARDIAN AD LITEM VIRGINIA F. GREEN; ALL I'EBSONB NOT NOW I N  

ESSE WHO MAY HEREAFTEB ACQUIRE AN INTEREST IN THE ESTATE OF GAY 
GREEN, DECEASED, REPRESENTED HEREIN UY THIPIR DULY APPOINTED 
GUARDIAN AD LITEM, JOHN C. CHEESBOROUGH; MARS HILL COL- 
LEGE, A CORPORATION, BREVARD COLLEGE, INC., A CORPOBATIOX, AND 

ELIADA ORPHANAGE, A CORPORATION (ORIOTNAL I'ARTIES DEFENDANT) ; 
AND AILEEN MOREL JOHNSTON (ADDITIONAL PARTY DEFENDANT). 

(Filed 6 January, 1953.) 
1. Wills 5 4 0 -  

Upon dissenting from her husband's will, the widow has the same rights 
and estates a s  if the husband had died intestate, G.S. 30-2, and takes such 
share a s  is provided for her by the statute of distribution, G.S. 28-149. 

2. Wills 5 34g- 

The ultimate incidence of the federal estate tax is r i  matter of s ta te  law, 
and no provision of a federal s ta tute  can have the effect of controlling the 
state's statutes, power in this respect not having been granted the Federal 
Government but  being reserved to the states. Tenth Amendment to  the 
Constitution of the United States. 

3. Constitutional Law g 8& 
Public policy is a matter for  the legislative branch of the government 

and not for the courts. 

4. wills gg mg, 4 0 -  
The federal estate tax should be paid before allotting the widow dissent- 

ing from her husband's will her statutory share of the estate notwith- 
standing that  this precludes the application of the marital deduction pro- 
vision of U.S.C.A. Title 26, see. 812 (3) ,  since the eratate t ax  is a "debt" 
within the meaning of G.S. 28-105 and must be paid under s tate  law prior 
to  the distribution of the surplus, G.S. 28-149, the u1ti:mate incidence of the 
federal estate t ax  being determinable under s tate  law unaffected by any 
federal statutory provisions. 

The widow's dissent from her husband's will is a rejection of i t  a s  f a r  
a s  her rights a r e  concerned, and having elected to treat it as  a nullity, 
she may not assert any beneflts thereunder, even in regard to direction in 
the will for  the payment of estate taxes. 

APPEAL by plaintiffs a n d  defendant  Effie M. Green, f r o m  Gu~yn, J., 
October Term, 1952, of BUNCOMBE. Affirmed. 
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Petition by plaintiffs as executors and trustees of the estate of Gay 
Green, deceased, for advice and direction as to the allocation of the federal 
estate tax liability of decedent's estate. 

The parties of record stipulated and agreed as to the facts pertinent 
to the question presented. These facts may be briefly summarized as 
follows : 

Gay Green, a resident of Buncombe County, North Carolina, died 
8 June, 1951, leaving a last will and testament wherein he appointed 
Wachovia Bank & Trust Company and Marion Green Johnston executors 
and trustees. The decedent was survived by his widow Effie M. Green, 
who within the time and in the manner prescribed by G.S. 30-1 dissented 
from the will. No child was born of the marriage. Under the terms of 
the will a large part of the estate valued at  more than four million dollars 
was conveyed to the named executors in trust for the ultimate benefit of 
testator's niece Marion Green Johnston and nephew Ottis Green, Jr., and 
their children. Certain real property was devised to Mars Hill College, 
and Brevard College and Eliada Orphanage were given legacies of 
$100,000 each. There were also bequests to certain others named in the 
will. 

The testator made certain provisions for his wife, but because of her 
dissent these were nullified, and she became entitled to her distributive 
share of one-half the personal estate. She is now 83 years of age. 

Following her dissent, Mrs. Effie M. Green notified the executors and 
trustees of her contention that she was entitled to have one-half share of 
the personal estate of her husband allotted to her before payment of the 
federal estate tax, and that her share should not be chargeable with any 
part of the tax. Marion Green Johnston and Ottis Green, Jr., and other 
beneficiaries and legatees, signified their opposition, contending that the 
share of the widow in the personal property of the estate should be 
allotted to her after payment of all taxes, including the federal estate tax. 
Thereupon the executors and trustees being uncertain as to their duty and 
deeming the question one for the decision of the Court instituted this 
action for advice and direction. 

I t  was agreed that if the statutory share of the defendant Effie M. 
Green in the personal property of the estate be computed after payment 
of debts but before payment of the federal estate tax, on the basis of the 
valuation used by the executors in filing state inheritance tax return, the 
total federal estate tax would be $915,282.84, and that the net .personal 
property receivable by the widow and qualifying for marital deduction in 
federal estate tax return would be $1,041,600.81, and the entire tax of 
$915,282.84 would be payable out of the remaining one-half of the per- 
sonal estate passing to the next of kin and beneficiaries, $888,185.15, 
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which would exhaust their share and require $27,09:'.69 to be paid from 
the realty to complete the payment of the federal estate tax due. 

On the other hand, if the share of the widow be computed after pay- 
ment of federal estate tax the total tax liability would be increased to 
$1,181,780.38, of which the widow would be c h a r p d  with one-half or 
$590,890.19, and she would receive for her share $450,710.62, and the 
next of kin would receive $297,299.96. 

All persons interested or who would by any possib~lity become entitled 
to an interest in the estate, including those not i n  e.w,  have been made 
parties and are properly before the Court. 

Upon the facts stipulated and found by the court i t  was adjudged that 
the statutory share of the widow Effie M. Green be computed in the per- 
sonal property of the estate after paymclnt of all debts, costs of admin- 
istration and taxes, including the federal estate tax. 

The plaintiffs, executors and trustees, and the defendant Effie hl. 
Green excepted and appealed. 

George H. Wright for Wachovia Bank d2 Trust  Company and Marion 
G~neen Johnston, Executors, appellants. 

Harkins, ~ ' u ? L  Winkle,  Walton & Buck for defend,znt, appellant, E f i e  
M.  Green. 

Hudgins R. A d a m  for defendants, appellees, Aileen Morel Johnston, 
and John Devereaux Johnston, guardian ad litern for John Devereaux 
Johnston, J r .  

Williams d? ~ ' i l l i a m s  f0.r defendants, Ottis Green, Jr., and Virginia F.  
Green, guardian ad litem of Laura Adelaide Green, Mary Virginia Green 
and Michael ,Joseph Green. 

,John C. Cheesborough, guardian ad lifern for persons not now in esse 
who may  hereafter acquire a n  interest i n  the estate of Gay Green, de- 
ceased. 

DEVIN, C. J. Gay Green died in June, 1951, leaving an estate valued 
at  more than four million dollars, all of which he di,sposed of according 
to the terms of his will. R e  was survived by his widow Effie M. Green, 
who elected not to take under the will, and, within the time and in the 
manner provided by law, signified her formal dissent therefrom. There 
were no children born of the marriage and the next of kin and principal 
beneficiaries under the will were a niece and nephew. Consequent upon 
her dissent the widow became entitled to "the same rights and estates in 
the real and personal estate of her husband as if he had died intestate." 
G.S. 30-2. No question as to the real property of the decedent is pre- 
sented. I n  case of intestacy of the husband the North Carolina statute of 
distribution, G.S. 28-149 (3), makes this provision for the surviving 
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widow: "If there is no child nor legal representative of a deceased child, 
then one-half the estate shall be allotted to the widow, and the residue be 
distributed equally to every of the next of kin of the intestate." 

The question here presented for decision is whether in the administra- 
tion of the estate of Gay Green the statutory share of the dissenting widow 
in the personal property of the decedent under the facts agreed should be 
allotted to her after the payment of the federal estate tax, or whether the 
widow's share should be allotted undiminished by this tax. 

The court below was of opinion, and so adjudged, that the share of 
defendant Effie M. Green in the personal estate of her deceased husband 
should be computed in the personal property remaining after the payment 
of all debts and taxes including the federal estate tax. Counsel for the 
appellant Effie M. Green argued with much earnestness that this Court 
should take into consideration the effect of the 1948 amendment to the 
Federal Revenue Act (U.S.C.A. Title 26, sec. 812 ( e ) )  and adopt the 
view which would permit the application of the marital deduction pro- 
vision of the statute to this case, and thereby reduce the value of the 
decedent's gross estate by that passing by operation of law to his widow 
and free that share from the impact of the federal estate tax. 

The pertinent portions of this amended section upon which the appel- 
lant Effie M. Green relies may be stated as follows: "For the purpose of 
the tax, the value of the net estate shall be determined in the case of a 
citizen or resident of the United States by deducting from the value of the 
gross estate . . . (A)  I n  general. An amount equal to the value of any 
interest in property which passes or is passed from the decedent to his 
surviving spouse, but only to the extent that such interest is included in 
determining the value of the gross estate. . . . ( E )  Value of interest 
passing to surviving spouse. I n  determining for the purposes of sub- 
paragraph (A) the value of any interest in property passing to the sur- 
viving spouse for which a deduction is allowed by this sub-section. . . . 
( i )  there shall be taken into account the effect which a tax imposed by 
this Chapter on any estate, succession, legacy or inheritance tax has upon 
the net value to the surviving spouse of such interest." 

This means that for the purpose of the tax the value of the decedent's 
net estate should be determined by deducting from the value of the gross 
estate the value of the interest which passes from the decedent to the 
surviving spouse, but only to the extent such interest is included in deter- 
mining the value of the gross estate. All the property up to 50% of the 
adjusted gross estate of the decedent which passes to his widow as owner 
is treated as a marital deduction, and this marital deduction is deducted 
from the value of the estate to be taxed. That is, the basis for the inci- 
dence of the federal estate tax would be diminished by reason of and to the 
extent of the marital deduction which she is permitted to have free from 
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the tax. I t  was argued by appellant that the midow should not be 
required to contribute to the federal estate tax for thl: reason that this tax 
is an excise tax upon the transfer of the estate at  death of the owner 
rather than a tax imposed upon the interest received, and the interest of 
the owner in one-half of his personal estate ceased at  his death, his widow 
then becoming the owner thereof. The federal statute does not tax this 
interest because the decedent could not control its devolution. I t  should 
be considered as that part of the husband's estate which ceased at his 
death. 

I t  is urged that by adopting and promulgating thiii view as the basis of 
decision in this case this Court would give effect to I he manifest purpose 
of the amendment of 1948 which was to equalize the federal estate tax in 
common law states with that imposed in those states where marital com- 
munity of property is in effect. Appellant points out that if the ruling 
of the court below be upheld and the share of the personal estate passing 
to the widow be held chargeable with its proportiona1,e part of the federal 
estate tax, the marital deduction otherwise allowable would be reduced 
accordingly, and the amount of the tax would be increased, while the 
widow's share would be materially reduced. The e ~ i t o m e  of the appel- 
lant's argument is that the federal statute as amended has now opened 
the way to permitting the widow, a resident of this State, to receive the 
benefit of the full marital deduction whereby the burden of the tax would 
be lessened and the inequality suffered by citizens of this State removed. 
Hence this Court is urged to reverse the judgment below and authorize 
the executors of the Gay Green estate to allot to the widow her statutory 
share in the decedent's personal estate before papnent of the federal 
estate tax. 

Persuasive as these arguments would seem to be, J1;e are constrained to 
hold that under the North Carolina statutes, and in the light of the deci- 
sions of this Court relating to the question presented, the one-half share 
of the dissenting widow in the personal estate of the decedent should be 
paid to her by the executors after the payment of all taxes including the 
federal estate tax. 

The judicial determination that the share of the estate of the husband 
dying intestate which passes by operation of law to his surviving spouse 
should be untouched by the federal estate tax is usually made to rest upon 
the premise that during the marriage the accumulai,ion of property has 
been by the joint effort of both husband and wife, subject to the husband's 
control, and when the marriage is dissolved by the death of the husband 
his control ceases, and the wife resumes possession and control of that 
part of the estate which was her own. The federal estate tax is not an 
inheritance tax, nor is it imposed upon the property itself but upon its 
transition, and the share allotted to the widow out of her husband's estate 
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is regarded not as part of the decedent's estate upon which the tax is com- 
puted but as the separate property of which she is the owner. Hence this 
property neither creates nor adds to the tax. 

However, the doctrine of marital community of property is not recog- 
nized in North Carolina, nor do we have any statute which has the effect 
of bringing the administration of estates and the method of distribution 
into conformity with that principle. The federal tax statute as amended 
which makes provision for marital deduction does not have the effect of 
controlling the state statutes as to the administration of decedent's estate. 
Power in this respect has not been granted to the Federal Government, 
and the right of state control is reserved (10th Amendment). The 
Supreme Court of the United States has repeatedly declared the Federal 
Government is concerned only with the collection of the tax, leaving it to 
the states to determine how the burden shall be distributed and upon 
whom the impact shall fall. Y. 211. C. A. v. Davis, 264 U.S. 47; Riggs v. 
Del Drago, 317 U.S. 95 ; Fernandez v. Wiener, 326 U.S. 340. "Although 
the share of the surviving spouse is subject to the lien and the tax must 
be paid out of the estate as a whole, the federal statute leaves it to the 
states to determine how the tax burden shall be distributed among those 
who share in the taxed estate." Fernandez v. Wiener, supra. See also 
note in 1 A.L.R. (2)  1107. The ultimate incidence of the federal estate 
tax is a matter of state law. Re Zahn's Estate, 300 N.Y. 1. 

The public policy of the state is a matter for the legislative branch of 
the government and not for the courts. Whether any change should be 
made in the manner of distribution to the widow of her interest in the 
estate of her husband, in view of the provision for marital deduction con- 
tained in the federal statute, is a matter for the General Assembly. 

The statute now in force in this State prescribes that the dissenting 
widow shall receive one-half the personal estate of her departed spouse as 
her distributive share, and directs the personal representative, in case of 
intestacy, after payment of debts in the order prescribed by G.S. 28-105, 
to distribute the surplus in the manner set out in G.S. 28-149. The word 
surplus means the personal property left after payment of the debts of the 
deceased and the costs of administration. Douglas Administration of 
Estates, sec. 222. I t  means the balance for distribution after all expenses 
of administration and debts including taxes have been paid. Weinberg 
v. Safe Deposit & Trust Co., 85 9. (2 )  50; Hunter W. Husted, 45 N.C. 97. 

I n  Hzlnter v. Husted, supra, i t  was said that "in case of dissent, the 
amount of the widow's share is to be ascertained precisely as if the hus- 
band had died intestate; that is, in this case, upon settlement, ascertain 
the value and amount of the whole personal estate after payment of debts, 
and one-third of that is the amount of the widow's share.') 
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The word "debts" as used in the statute G.S. 28-105 prescribing the 
order of their payment would seem to include the federal estate tax. The 
statute specifically names "Dues to the United States" as debts of the 
decedent which must be paid, and concludes with the all-embracing clause 
"all other debts and demands." Leggett v. College, 234 N.C. 595, 68 S.E. 
2d 263; Gui l ford  v. Georgia Co., 112 N.C. 34, 17 S.E. 10; M a y e r  v. 
Reinecke,  130 F. (2) 350; Camdell 21. Coal Co., 106 PT. Va. 312,61 A.L.R. 
584; 51 A.J. 42. The obligation to pay taxes is regarded as a personal 
debt due the United States. Bil l ings v. U. S., 232 U.S. 261 (287). 

I n  Leggett v. College, s u p m ,  in the settlement of claims against an 
insolvent corporation it was held unpaid income t*ixes due the United 
States were debts entitled to priority of payment cut of the fund. I n  
M a y e r  v. Reinec le ,  130 F. (2) 350 (decided 19 July, 1952), in a case 
involving the federal estate tax, under the Illinois statute which provided 
for the computation of the widow's share in her deceased husband's per- 
sonalty after payment of all debts, it was held that the words "all debts" 
included the debts of the estate as well as those of the decedent, and that 
the value of the widow's share should be included ir  the gross estate for 
the purpose of the federal estate tax. 

The decisions in other states where thc principle O F  marital community 
of property prevails or where there are statutes authorizing apportion- 
ment of this tax are not helpful to us in this case in determining the inci- 
dcnce of the federal estate tax as it affects the share of the widow who 
has dissented from the will. 

I n  the recent case of Florida X a t .  B a n k  & T r u s t  Co. 2%. Fuchs,  60 So. 
(2 )  536 (decided 18 July, 1952)) it was held that under a Florida statute, 
declaring a policy of equitable apportionment, the Legislature intended 
to exempt from the impact of the tax those assets of decedent's estate not 
included in the taxable "net estate" and the transfer (of mhich did not add 
to the burden of the estate's federal estate tax. 

I n  I n  re Peters' W i l l ,  89 N.Y.S. (2)  651 (decided in 1949), i t  was held 
that construing sec. 812 (e) of the federal statute with the New York 
state statute, in arriving at  the value of the net estatfh to which the widow 
was entitled, the marital deduction should be allowed. 

The appellant's position finds support in a Kentucky case, Lincoln 
B a n k  & T r u s f  Co.  v. H u b e r ,  240 S.W. ( 2 )  89 (decide~j May, 1951), where 
without the aid of an apportionment statute the Court held the dissenting 
widow should receive her share of the estate undiminished by any federal 
estate tax. I t  seems, however, that the Court had "developed and main- 
tained a rule of equitable apportionment relative to the imposition of the 
federal estate tax, and that under this rule the widow's share in the pres- 
ent case should not bear any portion of the estate tax." The Court stated 
the grounds upon which the decision rested as follows: "Under the 
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authority of In  re Peters above, we conclude that if the marital deduction 
is a deductible item before arriving at  the net taxable estate, and since 
that item does not add to the tax, i t  cannot be burdened with any portion 
of the federal estate tax. The surviving spouse, therefore, should receive 
her share undiminished by any federal estate tax." 

The appellant also calls our attention to a recent Ohio case, Miller v. 
Hammond, 156 Ohio St. 475 (decided January, 1952), where i t  was held 
that the dissenting widow under the Ohio statutes of distribution was 
entitled to the marital deduction provided by sec. 812 (e) of the federal 
statute and to have her share of the decedent's estate free of the federal 
tax. One Justice dissented. 

However, in Illinois a different conclusion was reached. I n  First 
Nationul Bank of Chicago v. Hart,  383 Ill. 489, it was said, ('In the 
absence of statutory enactment directing otherwise, the federal tax must 
be considered as a charge against the whole estate and not against the 
individual shares, unless otherwise specifically directed by the testator." 
And in the recent case of Northern Trust  Co. v. Wilson, 344 Ill. App. 508 
(decided 21 November, 1951), it was held that, notwithstanding the 
federal statute of 1948, under appropriate state statutes the dissenting 
widow took her statutory share of her husband's estate after deduction of 
the federal estate tax. 

I n  Naryland, in the case of Weinberg v. Safe Deposit & T r .  Co., 85 
A. (2) 50 (decided December, 1951), it was held that a state statute which 
provided for apportionment of this tax antedated the federal statute of 
1948, and that the widow's share in her husband's estate should be allotted 
to her after payment of taxes, including the federal estate tax. I n  the 
opinion in that case Chief Just ice Marbury discussed the decisions in 
other jurisdictions in which the marital deduction was allowed, but con- 
cluded that the reasoning in those cases could not be applied in the face of 
state statutes which seemed to direct otherwise. 

I n  Arkansas where a state statute permits apportionmext of the burden 
of federal estate tax among beneficiaries, it was held in Terral v. Terral, 
212 Ark. 221, that the term "beneficiary" included the widow's share in 
her husband's estate, and that the tax should be paid out of the estate as 
a whole, and that the manner of distribution and the determination of the 
ultimate impact of the tax were governed by state law. See also HcLaugh- 
?in v. Green, 136 Conn. 138, 15 S.L.R. (2) 1210. 

The precise question here presented has not heretofore been decided by 
this Court, but in Buffaloe v. Barnes, 226 N.C. 313, 38 S.E. 2d 222, and 
in Craig v. Craig, 232 N.C. 729, 62 S.E. 2d 336, it was held the federal 
estate tax should be paid out of the general funds of the estate, and that 
in the absence of testamentary provision the ultimate burden of the tax 
would fall upon the residuary estate. This would seem to indicate the 
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view that the federal estate tax should be regarded as a charge against 
the whole estate, to be paid from the residuary estate in the same manner 
as debts and expenses of administration. "The residue of an estate . . . 
is that part of the corpus of the estate left by the testator which remains 
after the payment of specific legacies, taxes, debts and costs of adminis- 
tration." Trust  Co. v. Grubb, 233 N.C. 22, 62 S.E. 2d 719. Residue 
means that which remains after a part is taken. Hager v. Becker, 310 
Ky. 340. I n  Y. M. C. A. v. Davis, 264 U.S. 47, i t  was held the charities 
named in the will should receive what was left after payment of funeral 
expenses, debts of decedent and taxes. 

I n  Trust  Co. v. Waddell, 234 N.C. 454, 67 S.E. 2Zd 651, the question 
here debated was not presented. I n  that case the testator specifically 
directed the payment of the federal estate tax by the executor. 

I n  this case the widow having dissented from the will is entitled to 
exactly the same share in her husband's estate she would have received if 
he had died intestate. So fa r  as her property rights in her husband's 
estate are concerned there is no will. G.S. 30-2. I n  all other respects 
the will remains and the executors are controlled by its terms. Baptist 
Female University v. Borden, 132 N.C. 476, 44 S.E. 1007. The testator 
Gay Green in his will directed that "all estate, inheritance or succession 
taxes of every kind which may be assessed against my estate or against 
any beneficiary thereunder in connection with my estate, shall be paid by 
my executors as debts of my estate, out of the general assets thereof, 
without diminishing any specific devise or bequest contained herein by 
reason hereof." But the appellant Mrs. Green cannot find support for her 
position from this provision in the will as she has by her dissent rejected 
the will, and elected to treat it as a nullity so far  as her interests are 
concerned. Hence she will not be permitted to take benefit from the will 
she has declined to accept. Trust  Co. v.  Burrus, 230 N.C. 592, 55 S.E. 2d 
18:3 ; Lamb v. Lamb, 226 N.C. 662, 40 S.E. 2d 29. She cannot now bring 
herself within the classification of devisee or legatee under the will or 
become entitled to any right or benefit therein prescribed. ,411 she is 
entitled to passes to her by operation of law. 

Though the plaintiffs as executors and trustees have taken no position 
on the question debated between the defendant Mrs. Effie M. Green and 
the devisees and legatees under the will, they have joined in the appeal 
for the purpose of obtaining the decision of this Court for their guidance 
in the administration of decedent's estate. 

.4fter consideration of the facts agreed, and the excellent briefs of 
appellants and appellees, we reach the conclusion that the judgment below 
should be affirmed and that the statutory share of the dissenting widow 
in the personal estate of her late husband should be computed after the 
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payment  of al l  debts, costs of administrat ion and  taxes, including the  
federal estate tax. 

J u d g m e n t  affirmed. 

WALTER F. LOVETTE v. G. D. LLOYD AND M. G. COPELAN, INDIVIDUALLY 
AND TRADING AS LLOYD & COPELAN PLUMBING CO. (OBIOINAL DE- 
FENDANTS) ; AND CLAIBORNE BYRD AND F. L. BYRD, CO-PABTNEBS, 
TRADIXG AS CONSOLIDATED PAINTERS; AND U. 5. FIDELITY & 
GUARANTY CO (ADDITIONAL DEFENDANTS ) . 

(Filed 6 January, 1953.) 

1. Master and  Servant 8 41: Part ies  8 10a- 
An action in behalf of a n  injured employee against a third person tort- 

feasor is governed by G.S. 97-10 and not the code of civil procedure. 

2. Master and  Servant 8 41- 
A right of action exists in  behalf of a n  injured employee against the 

third person tort-feasor causing the injury even though the injury is com- 
pensable under the Compensation Act and the employee has actually re- 
ceived compensation therefor under the Act. 

3. Sam- 
The employer or insurance carrier who has paid or become obligated to  

pay compensation to the injured employee has initially the exclusive right 
to maintain an action in its own name or the name of the employee against 
the third person tort-feasor, but if neither institutes action within six 
months from the date of the injury the right of action passes to the 
employee. 

4. Same-- 
Where the plaintiff is the party authorized by G.S. 97-10 to maintain the 

action against the tort-feasor, he is entitled to  prosecute same to final 
judgment, and the court may not interfere with this privilege by the 
joinder of wholly unnecessary additional parties. 

5. Same-- 
In  a n  action on behalf of the injured employee against the third person 

tort-feasor, plaintiff, regardless of whether the suit is maintained by the 
employer, the employee, or the insurance carrier, is entitled to recover the 
full amount of damages, since judgment in the action bars any other person 
from thereafter maintaining a n  action on the same cause of action, and it 
is the duty of the court, without a jury, to order the disbursement of the 
funds among the parties entitled to  share in the recovery in the event of 
a favorable verdict. 

6. Same: Pleadings 5 31- 
Contributory negligence of the injured employee constitutes a complete 

defense to an action against a third person tort-feasor, and may be pleaded 
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and proved by such third person irrespective of whether the action is insti- 
tuted by the employer, the insurance carrier, or the employee. 

Independent negligence of the employer, a s  distinguished from negli- 
gence of the injured employee imputed to the employer under the doctrine 
of respondeat superior, may be pleaded and proved by the third person 
tort-feasor a s  a bar, complete if the sole proximate cause of the injury, or, 
if constituting concurring negligence, pro tanto against the recovery of 
compensation paid or  payable by the employer or the insurance carrier, 
even though the action be prosecuted by the injured employee alone. 

8. Same: Torts 5 4: Negligence 9 
Liability for contribution under G.S. 1-240 or  for indemnity under the 

doctrine of primary and secondary liability cannot be invoked except 
among joint tort-feasors, and the Workmen's Compensation Act not only 
abrogates all  liability of the employer to the employee under the law of 
negligence but also limits the liability of the employer to the employee to 
the payment of compensation under-the Act, and therefore in a n  action 
against the third person tort-feasor by the employee, the defendant is not 
entitled to join the employer or the insurance carrier for contribution or t o  
set up the defense that  i ts  liability is secondary and that  of the employer 
primary. 

9. Negligence 5 1- 
I n  a n  action for negligence, the defendant may show under a general 

denial that  the sole proximate cause of the injury in suit was the negli- 
gence of some third person, and therefore a n  allegation to that  effect, while 
ordinarily surplusage, is harmless. 

10. Negligence § S- 

Primary and secondary liability for negligent injury is based on active 
and negative negligence of joint tort-feasors, and where a n  answer con- 
tains no factual averments tending to show that  the negligence of the 
pleader was negative in character, i t  is insufficient to call the doctrine into 
play. 

11. Master and  Servant § 41: Par t ies  9 10a- 
I n  an action instituted by the employee alone more than six months after 

the injury, against the  third person tort-feasor, defendant is not entitled to 
the joinder of the employer and the insurance carrier, except in extraor- 
dinary circumstances, since defendant ordinarily may plead all  available 
matters in defense and mitigation in regard to them notwithstanding that 
they a r e  not parties. 

12. Appeal and  Error § 2: Master a n d  Servant 9 41- 

While ordinarily a n  order providing for the joinder of additional parties 
is not appealable, in a n  action by a n  injured emplomyee against a third 
person tort-feasor, in accordance with the provisions oi! G.S.  97-10, a n  'order 
joining the employer and insurance carrier affects the substantial right of 
the employee to prosecute the action to a Anal de te rnha t ion  without the 
presence of wholly unnecessary parties, and therefore is appealable. G.S. 
1-277. 
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APPEALS by plaintiff and additional defendants from Gmcly, Bmer- 
gency Judge, at  May Term, 1952, of DURHAM. 

C'ivil action by an injured employee against alleged negligent third 
partirs to recover damages for an injury compensable under the Work- 
men's Compensation Act heard upon motions to strike allegations of the 
third parties and to vacate an order of court impleading the employer and 
the insurance carrier. 

For ease of narration, the original defendants G. D. Lloyd and M. G. 
Copelan, who trade as Lloyd & Copelan Plumbing Co., are called the 
Plumbing Company; the additional defendants Claiborne Ryrd and F. L. 
Byrd, who trade as the Consolidated Painters, are designated as the Con- 
solidated Painters; and the additional defendant U. S. Fidelity & Guar- 
anty Co. is referred to as the Guaranty Company. 

The essential facts are stated in chronological order and in ultimate 
terms in the numbered paragraphs set forth below. 

1. The plaintiff Walter F. Lovette and his employer, the Consolidated 
Painters, have accepted the provisions of the North Carolina Workmen's 
Compensation Act. The Consolidated Painters are insured against lia- 
bility for compensation with the Guaranty Company. 

2. On 16 October, 1950, the plaintiff sustained an injury by accident 
arising out of and in the course of his employment by the Consolidated 
Painters. H e  claims his injury was caused by actionable negligence of 
the Plumbing Company. 

3. No action has been brought against the Plumbing Company by 
either the Consolidated Painters or the Guaranty Company for the recov- 
ery of damages suffered by the plaintiff on account of his injury. 

4. On 11 January, 1952, the plaintiff commenced this action against 
the Plumbing Company in the Superior Court of Durham County. His 
complaint states in detail that his injury was caused by the actionable 
negligence of the Plumbing Company, and that he has suffered damages 
totaling $39,000 on account of his injury. He  prays judgment against 
the Plumbing Company for that sum. 

5. On 12 April, 1952, the Clerk of the Superior Court of Durham 
County entered an order in the cause making the Consolidated Painters 
and the Guaranty Company additional party defendants, and directing 
that summons be issued against them. The order was entered at  the 
instance of the Plumbing Company, and without notice to the plaintiff, 
or the Consolidated Painters, or the Guaranty Company. 

6. ,4t the time of t h ~  entry of the order, the Plumbing Company filed 
its answer, which admits that on 16 October, 1950, the plaintiff suffered 
an injury by accident arising out of and in the course of his employment 
by the Consolidated Painters, and denies that the plaintiff's injury was 
caused by any negligent act or omission on the part of the Plumbing 
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Company. The answer contains fifteen additional paragraphs designated 
as a "further answer and defense . . . and request for affirmative relief" 
and lettered from A to 0, both inclusive, which plead contributory negli- 
gence on the part of the plaintiff as a complete defense to the action, and 
state the other new matter summarized in the next paragraph of this 
statement. 

7 .  Paragraphs B, C, and D allege in detail that the Guaranty Company 
is the insurance carrier for the Consolidated Paintem; that the Consoli- 
dated Painters and the Guaranty Company have become obligated to pay 
compensation to the plaintiff for his injury; and that as a consequence 
the Consolidated Painters and the Guaranty Company "are subrogated 
to the rights of the plaintiff in . . . any cause of action alleged in the 
complaint" to the extent of the compensation "for which they may be 
liable." Paragraph K asserts in detail that the sole proximate cause of 
the plaintiff's injury was independent negligence on i;he part of his em- 
ployer, the Consolidated Painters. Paragraph L and its prayer for relief, 
i e . ,  Prayer No. 7, lay hold on the doctrine of primary and secondary 
liability; aver that "if it should be found that there .was any negligence 
on the part of these defendants, which is denied, then these defendants 
allege that any negligence on their part was secondary to the negligence 
on the part of Claiborne Byrd and F. L. Byrd, trading and doing business 
as Consolidated Painters of Durham, and such negligence on the part of 
the Consolidated Painters is the primary negligence and these defendants 
would in any event be secondarily liable only"; and (demand "that . . . 
any judgment . . . awarded the plaintiff . . . be awarded primarily 
against Claiborne Byrd and F. L. Byrd and their insurance carrier, the 
U. S. Fidelity & Guaranty Company." Paragraph M and Prayer No. 8 
invoke the provisions of G.S. 1-240 authorizing contribution between 
joint tort-feasors; states (1) "that if the injury complained of by the 
plaintiff resulted from any negligence of these defendants, which negli- 
gence is denied, . . . the negligence of Claiborne Byrd and F. L. Byrd, 
trading as Consolidated Painters, concurred with any negligence . . . of 
these defendants and proximately caused the damage and injuries alleged 
to have been sustained by the plaintiff" and (2 )  that "these defendants 
are entitled to judgment over and against the said Claiborne Byrd and 
F. L. Byrd, trading as Consolidated Painters, as joint tort-feasors for 
contribution in any amount which the plaintiff might recover"; and 
demand "judgment over and against Claiborne Byrd, F. L. Byrd, and 
U. S. Fidelity & Guaranty Company. . . for full co~ltribution as joint 
tort-feasors . . , if recovery is allowed against these defendants for any 
amount." Paragraphs N and 0 and Prayers Nos. 1, I!, and 6 allege that 
the Consolidated Painters and the Guaranty Company "are necessary and 
proper parties to this action." 
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8. On 17 April, 1952, summons was served upon the Consolidated 
Painters and the Guaranty Company. 

9. The plaintiff, the Consolidated Painters, and the Guaranty Com- 
pany thereupon filed the following motions in the cause: (1) Motion to 
vacate the order of 12 April, 1952, making the Consolidated Painters and 
the Guaranty Company parties to the action; and (2)  motions to strike 
from the answer of the Plumbing Company "all the allegations contained 
in paragraphs B, C, D, K, L, M, N, and 0, and prayers for relief num- 
bered 1, 2, 6, 7, and 8, together with the portions of the caption referring 
to Claiborne Byrd and F. L. Byrd, co-partners, trading as Consolidated 
Painters, and U. S. Fidelity & Guaranty Company." 

10. The motions were heard by Judge Grady at the May Term, 1952, 
of the Superior Court of Durham County. He  entered an order denying 
all of the motions in all respects, and the plaintiff, the Consolidated 
Painters, and the Guaranty Company appealed, assigning all rulings on 
all motions as error. 

Albert W .  Kennon for plainti f ,  appellant. 
Victor S .  Bryant,  Ralph hT. Strayhorn, and Ruark,  Ruark & Moore 

for the original defendants, G. D. Lloyd and M. Q. Copelan, individually 
and trading as Lloyd B Copelan Plumbing Company, appellees. 

Fuller, Reade, Umstead & Fuller for the additional defendants, Clai- 
borne Byrd and F. L. Byrd,  co-partners, trading as Consolidated Painters, 
and U.  8. Fidelity & Guaranty C ~ m p a n y ,  appellants. 

ERVIS, J. This case is governed by the North Carolina Workmen's 
Compensation Act, and not by the Code of Civil Procedure. I n  conse 
quence, Burgess v. Trevathnn, ante, 157, 72 S.E. 2d 231, has no applica- 
tion to it. 

The controlling provisions of the Workmen's Compensation Act appear 
in the statute codified as G.S. 97-10. This somewhat prolix enactment 
establishes the rules enunciated below to govern the conduct of civil 
actions against third persons who negligently inflict personal injuries 
upon workmen subject to the Workmen's Compensation Act. 

1. G.S. 97-10 prescribes in express terms that compensation shall be 
paid in accordance with the provisions of the Workmen's Compensation 
Act in any case where the injured employee may have a right to recover 
damages for his injury from any person other than his employer. Under 
this provision, the right to maintain a common law action still exists in 
behalf of an employee against a third party through whose negligence he 
is injured, even though the injury is compensable under the Act, and even 
though the employee actually receives compensation for i t  under the Act. 
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2. G.S. 97-10 specifies how the liability of the negligent third party to 
the injured employee is to be enforced. The employer or the insurance 
carrier, who has paid or become obligated to pay compensation to the 
employee injured by the negligent third party, has the exclusive right in 
the first instance to commence an action '[in his own name and/or in the 
name of the injured employee" against the third party for the damages 
suffered by the employee on account of the injury. I f  neither the em- 
ployer nor the insurance carrier commences the action against the negli- 
gent third party within six months from the date of the injury, the right 
of action passes to the injured employee, and the injured employee there- 
after has the right to bring the action in  his own name against the third 
party for the damages suffered by him on account of his injury. These 
statutory prorisions plainly imply that the employer, or the insurance 
carrier, or the employee who brings the original action against the third 
party is to hal-e the exclusive privilege to prosecute his action to a final 
determination, and that the court is not to interfere with the exercise of 
this exclusive privilege by making additional parties unless extraordinary 
circumstances compel it to do so. Another necessary implication of the 
statutory provision specifying how the liability of the third party to the 
injured employee is to be enforced is that a judgment in an action prose- 
cuted by either the employer, or the insurance carrier, or the employee in 
conformity with the statute is a bar to a subsequent :letion on the same 
cause of action by any other person, 71 C.J.S., Workmen's Compensation 
Act, Section 1602. 

3. G.S. 97-10 clearly contemplates that the action against the third 
party is to be tried on its merits as an action in  tort, and that any verdict 
of the jury adverse to the third party is to declare the full amount of 
damages suffered by the employee on account of his injury, notwithstand- 
ing any award or payment of compensation to him under the provisions 
of the Workmen's Compensation Act. Rogers v. Colistruction Co., 214 
N.C!. 269, 199 S.E. 41. To this end, i t  enacts that "the amount of com- 
pensation paid by the employer, or the amount of compensation to which 
the injured employee or his dependents are entitled, shall not be admissible 
in evidence in any action against a third party." A neclessary implication 
of this provision of the statute is that in the event of' a verdict for the 
plaintiff in the action against the third party, the irial court, sitting 
without a jury, is to determine the amount of compensation paid or pay- 
able to the injured employee under the Workmen's Coinpensation Act on 
the basis either of a stipulation of the interested persons or of evidence 
submitted to it, and after so doing enter a judgment safeguarding the 
rights of any person entitled to share in the recovery, regardless of 
whether or not such person is a party to the action. Mickel v.  New 
England Con1 & Coke Co., 132 Conn. 671, 47 A. 2d 181, 171 A.L.R. 1001. 
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4. G.S. 97-10 requires the recovery in the action against the third 
party to be disbursed in a specific manner, irrespective of whether the 
plaintiff in the action is the employer, or the insurance carrier, or the 
employee. I t  directs that the recovery be applied to these objects in this 
order: (1)  To pay court costs; (2 )  to pay attorney fees approved by the 
Industrial Commission ; and (3)  to reimburse or indemnify the employer 
or the insurance carrier for all compensation paid or payable by him. 
Any excess of the recovery then remaining is to be paid to the injured 
employee. A necessary implication of the statutory requirement respect- 
ing the disbursement of the recovery is that the action against the third 
pai.ty is prosecuted in behalf of any person entitled to claim a share in 
the recovery, regardless of whether he is a party to the action. 

5. The contributory negligence of the injured employee constitutes a 
con~plete defense to the action against the third party, and in consequence 
may be pleaded and proved by the third party as such, irrespective of 
whktherthe action is-prosecuted by the employer, or the insurance car- 
rier, or the employee. Poindezter v. Motor Lines, 235 N.C. 286, 69 S.E. 
2d 495; Brouw 1.. R. R., 204 N.C. 668, 169 S.E. 419 ; 71 C.J., Workmen's 
Compensation Act, section 1610. 

6. I t  is contrary to the policy of the law for the employer, or his 
subrogee, the insurance carrier, to profit by the wrong of the employer. 
Brown v. R. R., supra. For this reason, where the negligence of the third 
party and independent negligence on the part of the employer concur and 
proximately cause the injury to the employee, the third party may plead 
and prove the independent concurring negligence of the employer as a 
bar, pro tanto, to the recovery of the compensation paid or payable by the 
employer or the insurance carrier, Poindexter v. Motor Lines, supra; 
Essick a. Lexington, 233 N.C. 600, 65 S.E. 2d 220; Eledge v. Light Co., 
230 N.C. 584, 55 S.E. 2d 179 ; Brown v. R. R., supra. The third party 
may interpose this plea even though the plaintiffin the action against 
him is the injured employee rather than the employer or the insurance 
carrier. This is true because the action is prosecuted for the benefit of 
the employer or the insurance carrier as well as for the benefit of the - - 
employee. The term "independent negligence" denotes negligence of the 
employer other than that imputable to him under the doctrine of respon- 
dea.t superior on account of the acts or omissions of the injured employee. 
Poindexter 2,. Motov Lines, supra. 

7. The Workmen's Compensation Act is designed to secure to the em- 
ployee at  the hand of his employer a certain compensation against loss 
bf earning power through injury by accident arising out of and in the 
course of his employment, irrespective of how such injury occurs or what 
brings i t  about. A s  a recompense for his acceptance of the new and 
comprehensive liability to pay his employee compensation on account of 
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injury by accident, G.S. 97-10 grants to the employer in express terms 
complete relief from any and all other liability to his employee "at com- 
mon law, or otherwise, on account of such injury." This statutory pro- 
vision abrogates all liability of the employer to the einployee as a tort- 
feasor under the law of negligence for &- in jury  by accident in the em- 
ployment. I n  consequence, the third party, who is sued for damages for 
negligently inflicting a compensable injury upon the employee, cannot 
hold the employer liable for contribution under the statute embodied in 
G.S. 1-240 or for indemnity under the doctrine of primary and secondary 
liability even where the injury is the result of the joint or concurrent 
negligence of the employer and the third person. Essick v. Lexington, 
232 N.C. 200, 60 S.E. 2d 106; Brown  2). E. R., 202 N.C. 256, 162 S.E. 
613. This is necessarily so for the very simple reason that one party 
cannot invoke either the statutory right of contribution or the doctrine of 
primary and secondary liability against another part;y in a tort action 
unless both parties are liable to the plaintiff in such action as joint tort- 
feasors. Even apart from these sound considerations, any notion that the 
third party, who is sued for damages for negligently inflicting a com- 
pensable injury upon the employee, can require the employer to pay a 
part of such damages by way of contribution under G.S. 1-240 or all of 
them by way of indemnity under the doctrine of primary and secondary 
liability is absolutely incompatible with the plain provjsion of G.S. 97-10 
relieving the employer from all liability to the employee on account of the 
injury except that of paying compensation to him in accordance with the 
provisions of the Workmen's Compensation Act. I t a  lex scripta est. 

When the rules created by G.S. 97-10 are applied to the instant action, 
it becomes manifest that the rulings of the presiding judge on the motions 
to strike are sound as to Paragraphs B, C, and D and the first allegation 
of Paragraph M, and unsound as to Paragraphs L, N, and 0, the second 
allegation of Paragraph M, and Prayers Nos. 1, 2, 6, 7, and 8. 

The motions to strike Paragraph K and the rulings thereon are incon- 
sequential from any viewpoint. Since the fact that the sole proximate 
cause of the injury in suit was the negligence of some third person may 
be shown by a defendant under a denial, an allegation by a de- 
fendant to that effect ordinarily constitutes surplusage and has no place 
in a technically perfect answer. 65 C.J.S., Negligence, Section 197. By 
the same token, however, its inclusion in an answer is harmless to 
plaintiff. 

When Paragraphs B, C, and D, the first allegation of Paragraph M, 
and Paragraphs A, I?, and I are construed as connected statements with 
much liberality toward the Plumbing Company, they make this permissi- 
ble plea: That negligence of the Plumbing Company and independent 
negligence on the part of the employer, the Consolidated Painters, con- 



N. C.] FALL TERM, 1952. 671 

curred and proximately caused the injury to the plaintiff, and as a legal 
result the amount of compensation paid or payable to the plaintiff is not 
recoverable of the Plumbing Company for the benefit of the employer or 
the insurance carrier. Eledge  v. L i g h t  Co., supra. 

Paragraph L, which lays hold on the doctrine of primary and secondary 
liability, and the second allegation of Paragraph M, which invokes the 
statutory right of contribution, and their corresponding prayers for relief 
serve no legitimate function in the case at bar, and must be expunged 
from the answer because of their prejudicial tendencies. 

An all-sufficient ground for the expunction of these allegations and 
prayers is that they lay claim to relief not legally available to the Plumb- 
ing Company in this action for reasons detailed in Paragraph 7 of this 
opinion. There are other valid causes for their expungement. The an- 
swer ignores the significant circumstance that the doctrine of primary 
and secondary liability in tort actions is bottomed on active and negative 
negligence of joint tort-feasors. Bost  s. Metcal fe ,  219 N.C. 607, 14 S.E. 
2d 648; 65 C.J.S., Negligence, section 102. I t  does not contain any 
factual averments indicating that the negligence charged against the 
Plumbing Company was negative in character, or supporting the mere 
conclusion of Paragraph L that any negligence on the part of the Plumb- 
ing Company was secondary to that of the Consolidated Painters. Con- 
sequently the arerments of the answer would be insufficient to call the 
doctrine of primary and secondary liability into play even if such doc- 
trine were legally available to the Plumbing Company. Since the Guar- 
anty Company was not an actor in the events resulting in personal injury 
to the plaintiff, i t  has committed no tort against him, and cannot be ad- 
judged liable to the Plumbing Company as a joint tort-feasor for either 
contribution or indemnity. Moreover, it may be observed that while the 
Guaranty Company has bound itself to pay limited compensation to the 
employees of the Consolidated Painters under the Workmen's Compensa- 
tion Act, it has not assumed any responsibility for the payment of unlim- 
ited judgments against the Consolidated Painters in common law actions 
for negligence. 

The irrelevancy of Paragraphs N and 0 and Prayers Nos. 1, 2, and 6 
becomes apparent on a consideration of the assignments of error directed 
to the refusal of the presiding judge to vacate the order making the 
employer and the insurance carrier parties to the action. 

What has already been said renders it obvious that the legally insup- 
portable desire of the Plumbing Company to claim contribution and 
indemnity from the employer and the insurance carrier furnishes no basis 
for the order making them parties. Moreover, the order is not needed for 
the protection of the Plumbing Company. I t  has full liberty to plead all 
available matters in defense and mitigation. Since the employee is prose- 
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cuting the action in strict accord with the relevant statute, the judgment 
in it will bar any subsequent suit against the Plumbing Company by 
either the employer or the insurance carrier on the same cause of action. 
Furthermore, the order is not to be justified on the theory that either the 
Plumbing Conlpany or the court is under an obligation to bring the em- 
ployer and the insurance carrier into court against their will and afford 
them an opportunity to claim a share in any recovery by the employee. 
Indeed, the Plumbing Company affirmatively asserts kly its plea of inde- 
pendent concurring negligence on the part of the employer-that neither 
the employer nor the insurance carrier has any such claim. Under G.S. 
97-10, any rights of the employer or the insurance carrier will be enforced 
by the judgment, notwithstanding they are not parties to the action. 

These things being true, there is no warrant in law for the order mak- 
ing the Consolidated Painters and the Guaranty Ccmpany parties to 
the action. 

Ordinarily no appeal lies from an order providing for the joinder of 
additional parties. Bzirgess v. Trevathnn, supra; Raleigh v. Edwards, 
234 N.C. 628, 67 S.E. 2d 669. The plaintiff, however, has hrought his 
action under G.S. 97-10, which clearly implies that he is to have the 
exclusive privilege to prosecute his action to a final conclusion without 
the presence of either the employer or the insurance car]-ier unless extraor- 
dinary circumstances require their joinder. No such circumstances exist 
in the instant case. We are constrained to hold that the refusal of the 
presiding judge to vacate the ex parte order making new parties is appeal- 
able under G.S. 1-277 because it immediately affects :I substantial right 
of the plaintiff, i.e., his statutory privilege to prosecute his action to a 
final determination without the presence of wholly unnecessary parties. 

For  the reasons given, the rulings on the motions to  trike are modified 
to conform to this opinion, and the rulings on the motion to vacate the 
order making new parties are reversed. 

On the motions to strike, 
Modified and affirmed. 
On the motion to vacate ordrr making additional parties, 
Reversed. 



N. C.] FALL TERM, 1952. 

THERON DEAN BROADAWAY v. KING-HUNTER, INC. 

(Filed 6 January, 1953.) 

1. Municipal Corporations 8 14a- 
A contractor constructing a sewer line along a city street under contract 

with the municipality is under substantially the same duty to the traveling 
public a s  the municipality would be if i t  were doing the work itself. 

I n  excarating a ditch along a street for a sewer line, the contractor, 
though not a n  insurer of the safety of travelers, is under a legal duty to 
exercise care commensurate with the surrounding dangers and circum- 
stances to warn travelers of the esistence of an open ditch and otherwise 
protect them against injury therefrom. 

3. S a m e  
Evidence tending to show that  a contractor excavating a ditch along 

a dir t  street in a city, placed flares a t  a distance so great from each other 
a s  to afford no light or warning a t  the place in question, and erected no 
other barricade, danger signal or sign, although municipal ordinance re- 
quired any street obstruction to be protected with a sufficient number of 
red lights, and although its contract with the city required i t  to  maintain 
all  necessary barricades and sufficient red lights and danger signals, ia held 
sufficient to be submitted to the jury on the issue of negligence of the 
contractor. 

4. Same-Evidence held not  t o  disclose contributory negligence a s  matter  
of law on  par t  of pedestrian falling into open ditch along street. 

The evidence tended to show that  plaintM walked from a n  intersection 
where no street light was maintained along a dir t  street or alley some 125 
feet to the beginning of a ditch in the middle of the street, that  a flare a t  
a compressor wagon marked the beginning of the ditch and that  plaintiff 
walked around the ditch and sewer pipe lying on the ground and continued 
some 25 feet beside the ditch to the house of his destination, but that upon 
leaving the lighted house some time later to retrace his route, be could 
not see, and was feeling his way with his feet, when he stumbled over the 
pipe and fell into the open ditch a t  a place where no light was afforded 
by any flares or warning signals. The evidence further tended to show 
that  plaintiff had no knowledge of any other route. Held: The evidence 
does not establish contributory negligence as  a matter of law but raises 
conflicting inferences upon the issue for the determination of the jury. 

5. Trial 8 %a- 
Where permissible conflicting inferences are  supported by the evidence 

the issue is for the jury and not the court. 

APPEAL by plaintiff f r o m  Pless, J., Apr i l  Term, 1952, of GUILFQRD 
( G r e e n s b o ~ o  Division). 

Civil action to  recover damages f o r  personal injur ies  alleged t o  have 
been sustained by  the  plaintiff, when a t  n igh t  he  fell  into a di tch d u g  by 
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the defendant pursuant to a contract it had entered into with the City of 
Greensboro for the laying of a sewer line in Brice Street in said city. 

*4t the close of the plaintiff's evidence the defendant's motion for judg- 
ment of nonsuit was allowcd-the judgment stating that  the plaintiff is 
guilty of contributory negligence as a matter of law. From the judgment 
based on such ruling the plaintiff appealed, assigning srror. 

11. L. Koor t f z  uncl S h u p i n g  & S h u p i n g  for p lnint i f l ,  appellntt t .  
J o r d a n  d: TT'riyhf and Perry C'. I I cnson  for defe j lr l ([nf ,  appellee.  

PARKER, J .  On 15 September, 1949, the defendant was engaged in the 
construction of a sewer line on Brice Street for the City of Greensboro. 
Brice Street is an  nnpaved public street in the city not wider than 15 feet, 
though wider at some places than otherq. The street had no sidewalks; 
its surface was uneven, and had the appearance of a rather rough and 
unimproved alley. The street runs in a general cast-west direction. F o r  
the purpose of installing the sewer line the defendant on 15 September, 
194!3, had dug a ditch about 8 feet deep on Brice St rwt .  The ditch was 
dug in about the middle of the street. From the intersection of Warren 
and Brice Streets to the entrance of the Bynurn home is a distance of 
about 150 feet. The ditch extended east of the Bynum driveway about 
25 feet and west of the Bynum home. Tlic easterly 125 feet of Brice 
Street from Warren Street to a compressor wagon was unexcavated. The 
city had no street lights on Brice or Warren Streets. 

On  15 September, 1949, about dusk dark the plaintiff arrived a t  the 
intersection of Warren and Brice Streets. where Daniel Womack lived, 
on his way to the home of Virginia Rynum on Brice Street to take lessons 
from her in sewing and tailoring. H e  was walking. D a n i ~ l  Womack 
told the plaintiff there mas a ditch down there. The plaintiff laughed. 
and said : "Yes, he'd be careful, he see'd it ." When t l  e plaintiff entered 
Brice Street he saw a compressor wagon across the ditch about 124 feet 
from the intersection of Brice and Warren Streets. On the east side of 
this wagon was a little flare light, a black pot with tht. flare sticking up. 
Sewer pipw were lying in the street along the south side of the open ditch 
to the 13yllunl home in an irregular manner. ,\ little dirt was lying on 
that side. A great  pile of dir t  was on thc north side of the ditch. The 
ditch was cut through some rock and sonw big rocks were thrown out in 
the strert. I n  going down the hill on Brice Street there was sufficient 
light for the plaintiff t o  see the open ditch, and he wa ked around, about 
and over the pipes. There were no lights of any sort on or along or about 
the open ditch except the flare pot east of the wagon and a flare pot along 
the ditch below the Evans home west of t h ~  Bynum home on Brice Street. 
This flare pot cast no light a t  the point where the plaintiff fell in the 
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ditch, or along the street where he was walking before he fell in. From 
the street intersection to the Bynum driveway there was a wire fence 
along the south side of Brice Street for about 125 feet, and then a rock 
wall about 2y2 or 3 feet high to the Bynum driveway. From the edge 
of the ditch to the fence was about 5 or 6 feet. The plaintiff walked down 
the street to the Bynum home entering by the driveway. 

The plaintiff was in the Bynum house until about 10:OO p.m. doing 
close work with a needle and thread under a bright light. He left then 
to return home carrying in his hand the suit he was making in a bundle. 
He  left by the side door and driveway-the way he entered. No lights 
were burning on the outside of the Bynum house. The plaintiff saw i t  
was "awfully dark out there." He  did not ask the Bynums for a light of 
any kind. He  struck no matches-not remembering whether he had any 
in his pocket or not. When he came out of the Bynum home, there were 
no lights along the ditch betweeen the Bynum home and the wagon. He  
could not see the ditch or the light east of the wagon. He  knew the open 
ditch and pipes were there, and tried to feel his way around with his feet 
and get out by going along in that manner. He bumped against a pipe 
with his feet and then bumped up against another pipe and finally fell in 
the ditch receiving the injuries he alleges in his complaint. 

The plaintiff had been to the Bynum's before, but he did not know the 
ditch was there that night until his arrival. There is a walkway from 
the back of the Bynum home to Poe Street. Poe Street comes to the 
Bynum woodhouse on the back of their lot. The w la in tiff did not know 
anything about there being any such way in and out of the Bynum's. 
That night he made no inquiry as to a way out. 

There is no evidence that the defendant erected and maintained any 
barricade, danger signal or sign, except the flare pot east of the wagon 
and the flare pot west of the Bynum home below the home of one Evans. 

On 15 September, 1949, the following ordinance of the City of Greens- 
boro was in full force and effect: Chapter 45, Section 8 ,  of the Code of 
the City of Greensboro is as follows : "Protection of Obstructions. Every 
person causing or allowing any obstruction to remain on any street or 
sidewalk at night shall protect the same with a sufficient number of red 
lights." 

The following is a part of the contract between the City of Greensboro 
and the defendant for the construction of water and sewer improvements 
on Brice Street: ('The contractor shall provide, erect, and maintain all 
necessary barricades, suitable and sufficient red lights, danger signals and 
signs, provide a number of watchmen and take all necessary precaution 
for the protection of the work and safety of the public.'' 

This Court has said in Presley v. Allen & Co., 234 N.C. 181, at  page 
184, 66 S.E. 2d 789: "It seems to be conceded, and rightly so, that the 
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defendant, being in charge of the excavation project, was under substan- 
tially the same legal duty to the travelling public as would the Town if 
it had been in direct charge of making the excavation for some purpose 
of its own. K i w e y  v. Kinston, 145 N.C. 106, 58 S E. 912. See also 
McQuillin, Municipal Corporations, 3rd Ed., Vol. 19, Sec. 54-42, pp. 148 
to 150." 

The defendant was not an insurer of the safety of travelers upon Brice 
Street. W a f k i n s  v. Raleigh, 214 N.C. 644, 200 S.E. 424; Houston z.. 
Monroe, 213 N.C. 788, 197 S.E. 571. The defendant contractor was 
under a legal duty to exercise ordinary care, i.e., care commensurate with 
the surrounding dangers and circumstances, to warn travelers of the 
existence of the open ditch, and otherwise to protect them against injury 
therefrom. Evans 21. Construction Co., 194 N.C. 31, 138 S.E. 411 ; Rams- 
bottom v. Railroad, 138 N.C. 35, 50 S.E. 448; 25 Am. Jur., Highways, 
Sec. 400, pp. 697 and 698. 

Considering the evidence in the light most favorable to the plaintiff 
we are of the opinion that the evidence is sufficient to go to the jury upon 
an issue as to whether the plaintiff was injured by the negligence of the 
defendant as alleged. 

The next question presented by this appeal is whether the plaintiff was 
guilty of contributory negligence as a matter of law, which was the deci- 
sion of the trial court. 

The plaintiff knew the open ditch with pipes and dirt and rocks from 
its excavation was there when he walked down Brice Street to enter the 
Bynum home. But this knowledge does not per se estaldish negligence on 
his part. Ru3sell v .  Monroe, 116 N.C. 721,21 S.E. 550; Darden v. Plym-  
outh, 166 N.C. 492, 82 S.E. 829; Tinsley c.  V7inston-Salem, 192 N.C. 597, 
135 S.E. 610. 

The plaintiff made no effort to obtain a light and was feeling his way 
along with his feet to go the 25 feet from the Bynurn driveway to the 
compressor wagon where the ditch ended. Does that and his other acts 
there that night make him guilty of contributory neglgence as a matter 
of law? Our decisions seem to answer the question No. I n  Beard v. 
R. R., 143 N.C. 137, 55 S.E. 505, the plaintiff, a railroad conductor, was 
going with a lighted lantern from the freight office to take charge of his 
train, the night was dark and stormy and the wind blew his lantern out. 
He  did not return to light it, but continued along the platform, feeling 
his way with his feet, and fell down the stcxps which were cut in the plat- 
form about three feet, which he knew were there. There was no light 
on the platform, nor railing around the steps. Upon these facts the 
defendant contended that the plaintiff was guilty of contributory negli- 
gence as a question of law. This Court said on that question: "In pass- 
ing upon this question his Honor was compelled to take into consideration 
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the whole evidence and fix the standard of duty, applying the legal test 
of prudence. I t  cannot, we think, be said that, using his senses, members, 
and knowledge of surrounding conditions, as described by plaintiff, he 
was manifestly regardless of his safety. Common observation teaches us 
that many persons, clearly within the pale of ordinary prudence, feel 
their way along steps in the dark. We can hardly think that by doing so 
they can be said to be clearly and obviously negligent. While it may have 
been wise for the plaintiff to return and relight his lantern, yet, in view 
of the fact that the train of which he was ordered to take charge was ready 
to move, and the time for its departure had arrived, that it was late at 
night and that the same wind which blew out his lantern would probably 
do so again, we think that he was entitled to have his conduct, in this 
respect, submitted to the jury." 

I n  Darden v. Plymouth, 166 N.C. 492, 82 S.E. 829, this is a fair sum- 
mary of the evidence. For more than two months the defendant had per- 
mitted building material to obstruct the sidewalks on both sides of the 
street. The plaintiff was injured by stumbling and falling upon some 
loose brick or building material rendering the sidewalk uneven, as she 
was going to her home at night. The obstruction would not permit two 
persons to pass abreast of each other. The obstruction was in a shadow 
cast by a street light from a shed that extended across the sidewalk. The 
plaintiff said that she was mindful of the pile of lumber, and was doing 
what she could to avoid being hurt. This court said in that case: "Ac- 
cording to feme plaintiff's account, she was going from her work place 
to her home, along the street that was provided; that she was mindful 
of the lumber pile and the conditions attendant and was doing what she 
could to avoid a fall, but the place was rendered too dark to observe fully 
by the shadow of the building and the shed overhead, and notwithstanding 
her care, she slipped and fell. Upon these facts, if established, we must 
hold, as stated, that the question of contributory negligence on the part 
of plaintiff must be referred to the jury." 

I n  Tinsley 1,. Winston-Salem, 192 N.C. 597, 135 S.E. 610; S. c., 194 
N.C. 808, 140 S.E. 192, the city had dug ditches for drainage or sewer 
pipes in the street and sidewalk in front of the residence of the plaintiff. 
The open ditches in the streets were safeguarded at  night, but not the one 
across the sidewalk. The plaintiff for fifteen or twenty years had used a 
sidewalk or pathway there in going from and to her home. She used it 
every day; it was the only one she had. The path at  this place was 
narrow. I n  the street about thirty feet from the ditch nearest the plain- 
tiff's home was a small electric light, the rays of which were obstructed 
by a shade tree. There was no light on the sidewalk at  this place, nor 
other warning. The plaintiff knew the ditch was there. About ten 
o'clock at  night the plaintiff fell into the ditch, and was injured. There 
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was evidence in contradiction-evidence that the plaintiff's injury was 
caused solely by her own negligence. This Court held that a nonsuit was 
error, and that the case must be left to the decision of a jury. 

Boswell v. To.wn of Tabor, 196 N.C. 196, 145 S.E. 17, is a similar case. 
The chief of police of the town with somt> men moved a house against the 
plaintiff's bakery shop to make room for paving sid~:walks. A sill used 
in moving the house was left projecting and resting upon the back step 
of plaintiff's shop. The plaintiff saw the house moved, saw the sill left 
there, and used the steps by stumbling over the sill. She made no com- 
plaint. Four days after the sill had been left there the plaintiff after 
dark having forgotten the sill, was injured by catching her toe thereon as 
she was going out the steps. There was no light to see by. I n  paving the 
street the front steps had been taken down, and the only ingress and egress 
was a side door. Issues of negligence, contributory negligence and dam- 
ages were submitted to the jury, and all answered in favor of the plaintiff. 
No evidence was offered by the defendant. On appeal to this Court the 
defendant contended that the plaintiff should have been nonsuited. This 
Court said : "Fron~ a careful reading of the testimony, as appears in the 
record, we cannot hold that the court helow was i n  error. The case is 
analogous to Tinsley 2.. City of Wimton-Salem, 192 N.C. 597." 

I n  Walker v. Reidsville, 96 N.C. 382, 2 S.E. 74, :t case relied upon by 
the defendant, the town dug a deep and wide pit between West Market 
Street and the east front of the town hall and market house. The edge 
of the pit next to the market house was 15 feet from the front of this 
building; the edge of it next to the street mentioned was 56 feet from the 
sidewalk of the street next to it. The plaintiff knew of the pit and where 
it was. There was ample room for him to pass out of the market house 
without going near the edge of the pit, and he did not pass out through the 
door he usually passed through in going to and from his business. I n  
going home to supper he made his way through a crowd of persons in the 
aisle of the building to the front door on the east, facing West Market 
Street. H e  walked on, not thinking where he was going, but looking 
down. He  fell into the pit and was severely injured. The facts are 
clearly distinguishable, and a nonsuit was propel-. Walker knew the 
dangerous character of the pit;  where it was; and of the pass-way fifteen 
feet broad between i t  and the market house out of which he passed. H e  
did not need to go near i t  at  all-he went out of his usual way in doing SO. 
<( I f  two ways are open to a person to uscl, one safe and the other dangerous, 
the choice of the dangerous way, with knowledge of the danger, constitutes 
contributory negligence." Dunneuant v. R. R., 167 N.C. 232, 83 S.E. 
347; Fulghum r q .  R. R., 158 N.C. 555, 74 S.E. 584; 29 Cyc. 520; Whalen 
v. Gas Light Po., 45 N.E. 363; Johnson v. Willcox, 19 Atl. 939; Groome 
v. Statesville, 207 N.C. 538, 177 S.E. 638. 
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The defendant also relies on Dunnevant v. R. R., 167 N.C. 232, 83 S.E. 
347, in which a nonsuit was granted. The plaintiff was lawfully on a 
platform of the defendant, at night, with a lighted lantern near him which 
he had used in going there. The plaintiff had been to the station often 
in the daytime, and was familiar with the depot and its surroundings. 
The plaintiff started to leave the platform, but instead of going down the 
steps at  the southwest corner nearest him, and across which his lantern 
was shining or taking his lantern with him, with full knowledge of the 
conditions, he went into the dark towards the steps at the southeast corner. 
He then went around on the platform east of the waiting room, a distance 
estimated from 114 feet to several steps, and fell off the platform. The 
facts are different from the instant case, for Dunnevant had two ways 
to use, one safe and the other dangerous, and chose the dangerous way 
with knowledge of the danger. 

The defendant also relies upon Groome v. Statesville, 207 N.C. 538, 
177 S.E. 638. The facts again are different from the instant case. The 
evidence tended to show that the plaintiff in recrossing a street at  an 
intersection in a slightly diagonal course by the same route used by her 
in crossing the street a short time before, slipped on ice and snow along 
the gutter on the south side of the street and fell. There was evidence 
tending to show that the plaintiff could have avoided the ice and snow by 
crossing directly at  the intersection, and the defendant pleaded her failure 
to have so avoided the hazard as contributory negligence. This Court 
ordering a new trial said: "We have examined the charge, and while it 
appears to be a correct statement of the law of contributory negligence 
. . . it does not, either in words or substance present to the jury the prin- 
ciple advanced by the instruction requested that a person to whom two 
courses of conduct are open, one dangerous and the other safe, is required 
to exercise due care in choosing which course to pursue.'' The Groome 
case was here again 208 N.C. 815, 182 S.E. 657. 

We have carefully examined the other cases set forth in the defendant's 
brief, and they are distinguishable from the facts of the instant case. 

I n  this case the conflicting contentions of the plaintiff and the defend- 
ant as to whether or not the plaintiff was guilty of contributory negli- 
gence as a matter of law arise from different interpretations of the evi- 
dence. I t  would seem that the contentions of both are supported by per- 
missible inferences from the evidence, with neither compellable as a 
matter of law. These inferences are for the jury, not for the court. The 
right of trial by a jury dispassionate and indifferent is a priceless heri- 
tage handed down to us by our forefathers, and should be carefully 
guarded against infringement. 

There is error, and the judgment of nonsuit must be set aside, and the 
case submitted to the jury. 

Reversed. 
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IN THE MATTER OF THE WILL OF ANNIS S. ICEMP. 

(Filed 6 January, 1953.) 
Wills Q 2%- 

The striking of testimony of a witness that  deceased, who was a friend, 
failed to recognize him when he met her on the street shortly after the 
date of the script, will not be held for'prejudicial error justifying a new 
trial when the record contains the further testimony of the witness that  
during the course of the conversation immediately ensuing she did recog- 
nize him. 

Sam- 
Testimony that  a brother of deceased had been treated a t  a hospital for a 

mental disorder is incompetent on the issue of deceased's mental capacity 
when the evidence further shows that  the mental disorder with which he 
was suffering was not hereditary in  character. 

Sam- 
Lay witnesses who have had reasonable opportunity for observation may 

express their opinions a s  to the mental capacity of the alleged testator in  
a caveat proceeding, and may also detail observed facts  about deceased's 
conduct or language upon which their opinions a re  based. 

Same: Evidence § 1- 

I n  a caveat proceeding, the attorney who drew the script for  deceased is 
competent to  give his opinion tha t  deceased was of sound mind a t  the time 
of the execution of the script, and may detail the basis for his conclusion, 
the testimony not being within the rule of privileged communications he- 
tween attorney and client. 

Attorney and Client Q 7- 
Where the attorney who drew the script withdraws from the caveat pro- 

ceedings, he is competent to testify for propounder in regard to the mental 
capacity of deceased, and his act  in so doing does not violate either the 
letter or spirit of the rules and regulations of the State Bar. 

Wills Q 23b: Evidence % 

Objections to questions which amount only to argument with the witness 
a r e  properly sustained. 

The paper writing purported to dispose of deceased's property to a 
named hospital. I n  this caveat on the ground of mental incapacity, the 
cross-examination of witnesses for propounder in regard to whether the 
hospital had any pqblic funds was properly excluded as irrelevant. 

Appeal and Error § 39e- 

The exclusion of testimony mill not be held prejudicial when i t  appears 
tha t  the answer of the witness could have no material bearing on the issue. 

Wills 8 25- 
The inadvertent use of the words "will" and "testat:rixW in the charge of 

the court in a caveat proceeding will not be held for r~eversible error when 
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the charge construed as a whole is not prejudicial and the jury is emphati- 
cally instructed that it was the sole judge of the facts. 

10. Appeal and Error 8 6c (6)- 
Asserted inaccuracies in the court's statement of the contentions of the 

parties must be brought to the trial court's attention in apt time to afford 
opportunity for correction in order to be considered on appeal. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by caveators from Halstead,  Special Judge ,  and a jury, at 
January Term, 1952, of RANDOLPH. 

Caveat to script propounded for probate as an attested will. 
These are the essential facts : 
1. Annis S. Kemp, an unmarried woman of the age of 69 years, died on 

8 January, 1949, while domiciled in the Town of Asheboro, in Randolph 
County. 

2. On 21 January, 1949, Seth B. Hinshaw presented the script in con- 
troversy to the Clerk of the Superior Court of Randolph County, asserted 
that it was executed by Annis S. Kemp as her attested will in conformity 
to G.S. 31-3, and asked that it be legally established as such. The Clerk 
thereupon admitted the paper to probate in common form as the last will 
of Annis S. Kemp. The document bears date 21 December, 1945, names 
Seth B. Hinshaw executor, and contains this dispositive clause: "I give 
and devise all my property, both personal and real, to the Trustees of the 
Randolph County Hospital, Asheboro, N. C., for the use, benefit, and 
treatment of orphan children under twenty-one years of age, it being my 
desire and purpose in  making this will to carry out the wishes of my de- 
ceased brother, D. J. Kemp, to give our property to the use and benefit of 
the unfortunate orphan children of Randolph County who need medical 
care and hospital treatment." 

3. On 6 June, 1950, Wilsie Carraway, Etha Glasgow Hall, Roy Z. 
Pugh, Vernie J. Pugh, Bertha T. Ragsdale, Hazel P. Sawyer, Carl Trog- 
don, J. F. Trogdon, Lola T. Underwood, and H. 0. Williams, Jr., ap- 
peared before the Clerk of the Superior Court of Randolph County, and 
entered a caveat to the probate of the script, alleging that "said paper 
writing . . . is not the last will . . . of . . . Annis S. Kemp . . . for 
the reason that at  the time of the purported execution of said . . . writ- 
ing . . . she was . . . not capable of executing a . . . will . . ., and 
was not of sound mind and disposing memory." The Clerk forthwith 
transferred the caveat proceeding to the trial docket of the Superior 
Court for trial by jury at  term upon the issue of devisavi t  vel non. Mar- 
vin Brown, Jewel1 Glasgow Cox, El i  J. Kemp, Myrtle Pugh, and Marie 
Williams were afterwards made additional parties to the proceeding. 
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The caveators assert that the persons named in this paragraph would take 
the property of Annis S. Kemp if the script should be rejected. 

4. The proceeding was tried on its merits at  the July Term, 1951, of 
the Superior Court of Randolph County, and the trial resulted in a ver- 
dict and judgment in favor of the propounder. The caveators appealed 
to the Supreme Court and were awarded a new trial for error in the 
charge. I n  re  W i l l  of K e m p ,  234 N.C. 495, 67 S.E. 2d 672. 

5. The proceeding was heard a second time on its merits by Judge Hal- 
stead and a jury at  the January Term, 1952, of the Superior Court of 
Randolph County. The propounder and the caveators, offered much testi- 
mony at that time in support of their respective claims. 

,Judge Halstead submitted these issues to the jury: (1) Was . . . the 
paper writing offered for probate as the last will and testament of Annis 
S. Kemp made and executed according to law? (2) 13id Annis S. Kemp 
at the time of the execution of said paper writing have sufficient mental 
capacity to make a will? (3)  I s  . . . the paper writing offered for pro- 
bate, and every part thereof, the last will and testament of Annis S. 
Kemp? The jury answered all of the issues in the afirmative, and Judge 
Halstead entered judgment establishing the script as the will of the 
decedent. The caveators excepted and appealed, assigning errors. 

R u g h  R. Anderson and H.  M. Robins for t h e  prop'gunder, appellee. 
.L. T .  H a m m o n d  and O t t w a y  B u r t o n  for the  caveators, appellants. 

ERVIN, J. The caveators assert that the trial judge erred to their 
prejudice in excluding and receiving evidence, and in charging the jury. 

The assignments of error based on rulings upon evidential matters are 
reviewed in the numbered paragraphs set forth below. 

1. E. J. Burkle, a witness for the caveators, testified, in part, that he 
was a friend of Annis S. Kernp; that he met her 3anexpectedly in the 
business section of Asheboro some three months subsequent to the date of 
the script; that he forthwith greeted her by name; that she did not recog- 
nize him when he first addressed her;  but that she I-walled his identity 
during the course of a conversation which immediately ensued. The pro- 
pounder moved to strike out the statement of the witness to the effect that 
Snnis S. Kemp did not recognize him when he first hailed her, and the 
trial judge sustained the motion. The caveators exc12pted to this ruling. 
We take it for granted for the purpose of this particular appeal that the 
stricken testimony was merely a "short-hand" statement of the opinion of 
the witness as to the mental state of Annis S. Kemp at the time of their 
encounter, and that the trial judge committed error in striking the testi- 
mony out. Even so, his ruling must be adjudged harmless to the caveators 
on the present record. The stricken statement was virtually without 
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probative value because the testimony of the witness showed that Annis S. 
Eemp fully recalled his identity after a fleeting instant of nonrecognition. 
I t  is not conceivable that this negligible bit of testimony would have 
affected the verdict of the jury in any degree had i t  remained in evidence 
on the trial of the proceeding in the Superior Court. I t s  exclusion, 
standing alone, certainly does not compel us to inflict upon the parties, 
the taxpayers, and the witnesses the monstrous penalty of a new trial of 
this twice-tried proceeding. Freeman v. Ponder, 234 N.C. 294, 67 S.E. 
2d 292. 

2. The careators offered to prove that Eli  J. Kemp, a brother of 
Annis S. Eemp, had received custodial and medical care at  two state 
hospitals for a mental disorder. The propounder objected, the trial judge 
sustained the objection, and the caveators excepted. The proffered evi- 
dence was rightly rejected. The offer of proof itself affirmatively dis- 
closed that the mental affliction of the brother of the decedent was not 
hereditary in character, but, on the contrary, was occasioned by "the 
hardening of the arteries in his brain." I n  consequence, the proffered 
testimony had no logical tendency to show that the testamentary capacity 
of the decedent had been impaired by hereditary insanity. S. v. Cunning- 
ham, 72 N.C. 469; S. v. Christmas, 51 N.C. 471; I n  re Meyer's Will, 
184 N.Y. 54, 76 N.E. 920; Reichenbach v. Reichenbach, 129 Pa. 564, 
18 A. 432; Stansbury on North Carolina Evidence, Section 97; Wigmore 
on Evidence (2d Ed.), section 232; Annotation: 6 A.L.R. 1486. 

3. The propounder called to the stand two general practitioners of 
medicine and surgery and numerous lay witnesses who were permitted to 
express their opinions as to the testamentary capacity of the decedent. 
The caveators assign the admission of this evidence as error. Each of 
these witnesses had had a personal acquaintance with the decedent, and 
based his opinion as to her mental capacity on his own observations. 
Their opinions were given in response to questions framed in accordance 
with approved precedents. I n  re Will of Tatum, 233 N.C. 723, 65 S.E. 
2d 351; I n  re Will of York, 231 N.C. 70, 55 S.E. 2d 791; I n  re Will of 
Stocks, 175 N.C. 224, 95 S.E. 360; In  re Broach's Will, 172 N.C. 520, 
90 S.E. 681; In  re Rawlings' Will, 170 N.C. 58, 86 S.E. 794. These 
things being true, the testimony of these witnesses was rightly received 
under the rule that a witness, who has had a reasonable opportunity for 
observation, may express his opinion as to the mental capacity of the 
alleged testator in a caveat proceeding, even though he is not an expert 
in mental disorders. I n  re Will of Tatum, supra; I n  re Will of York; 
supra; Winborne v. Lloyd, 209 N.C. 483, 183 S.E. 756; In  re Will of 
Hargrove, 206 N.C. 307, 173 S.E. 577; In  re Will of Brown, 194 N.C. 
583, 140 S.E. 192; I n  re Craig, 192 N.C. 656, 135 S.E. 798; Hya-tt v. 
Hyatf, 187 N.C. 113, 120 S.E. 830; In  re Will of stocks, supra; In re 
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Broach's Wi l l ,  supra; I n  re Rawlings' Wi l l ,  s u p w ;  In, re Wi l l  of Parker, 
165 N.C. 130, 80 S.E. 1057; Stewart v. Stewart, 155 N.C. 341, 71 S.E. 
308; Horah v. Knox,  87 N.C. 483; Bost v. Bost, 87 N.C. 477; Clary v. 
Clary, 24 N.C. 78. Moreover, it was proper for these witnesses to detail 
observed facts about the decedent's conduct or language upon which their 
opinions were based. In re Wi l l  of Taturn, supra; I n  re Wi l l  of Brown, 
supra; I n  re Staub's TYill, 172 N.C. 138, 90 S.E. 119. 

4. The script propounded for probate was drawn by A.I. Ferree, a 
distinguished member of the Randolph County bar, who served as legal 
adviser to the decedent during the twenty years next  receding her death, 
and who was retained as an attorney for the propounder in the caveat 
proceeding. Counsel for the propounder became convinced that it was 
essential to the ends of justice for Mr. Ferree to testif,y in court in behalf 
of his client. As a consequence, Mr. Ferree left the trial of the caveat 
proceeding to other counsel, and took the stand as a witness for the pro- 
pounder. As such, he expressed the opinion that the decedent was of 
sound mind a t  the time of the execution of the scripi;, and detailed as a 
basis for his opinion communications made to him by the decedent while 
the relation of attorney and client subsisted between tkem. The caveators 
reserved exceptions to the admission of this evidence. I t  is obvious that 
the receipt of Mr. Ferree's testimony did not contravene the common law 
rule making confidential communications between attorney and client 
privileged communications. Guy  v. Bank,  206 N.C. 322, 173 S.E. 600; 
McXeill v. Thomas,  203 N.C. 219, 165 S.E. 712; Jqnes v. Marble Co., 
137 N.C. 237, 49 S.E. 94; Carey v. Carey, 108 N.C. 267, 12 S.E. 1038; 
Hughes 21. Boone, 102 N.C. 137, 9 S.E. 286; Nichael v. Foil, 100 N.C. 
178, 6 S.E. 264; 6 Am. S. R. 577. This is true because "it is generally 
considered that the rule of privilege does not apply in litigation, after the 
client's death, between parties, all of whom claim under the client; and 
so, where the controversy is to determine who shall take by succession the 
property of a deceased person and both parties claim under him, neither 
can set up a claim of privilege against the other as regards the communi- 
cations of deceased with his attorney." 70 C.J., Wilnesses, section 587. 
See, also, in this connection: 70 C.J., Witnesses, section 567, and Wig- 
more on Evidence (2nd Ed.), section 2329. The caveators insist, how- 
ever, that Section 19 of Article X of the Rules and Regulations of the 
North Carolina State Bar renders a lawyer incompetent to testify for his 
client, and that the testimony of Mr. Ferree ought to have been excluded 
on this ground. The invalidity of this position is made manifest by a 
reading of this particular regulation, which is couched in this language: 
"When a lawyer is a witness for his client, except as to merely formal 
ma.tters, such as the attestation or custody of an instrument or the like, 
he should leave the trial of the case to other counsel. Except when essen- 
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tial to the ends of justice, a lawyer should avoid testifying in court in 
behalf of his client." This regulation expressly recognizes the rule that 
a lawyer is a competent witness for his client. Brunswiclc County v. 
Woodside, 31 N.C. 496 ;  Slocum v. Newby, 5 N.C. 423. I t  merely pre- 
scribes a rule of professional conduct to be observed by the lawyer before 
he testifies in behalf of his client concerning things other than mere 
formal matters. Mr. Ferree obeyed both the letter and the spirit of the 
rule by withdrawing as counsel for the propounder in the caveat proceed- 
ing before becoming a witness in his behalf. 

6 .  Counsel for the caveators put these unanswered questions to wit- 
nesses for the propounder on cross-examination : (1) "If the executors 
and lawyers can't tell in what manner she wanted to dispose of it, how do 
you suppose she had mentality sufficient to do i t?"  (2) "If you knew 
Annis Kemp represented or allowed another person to represent to the 
public that some of her property belonged to another person, would that 
change your opinion about her knowing the nature and extent of her 
property?" ( 3 )  "In your opinion, isn't the listing of personal property 
the act of a normal individual?" The trial judge sustained the objections 
of the propounder to these questions, and the caveators noted exceptions 
to these rulings. These questions sought to elicit the answers of the wit- 
nesses to argumentative statements presented to them by counsel for the 
caveators. As a consequence, they were properly excluded under the 
evidential rule that a question which is in the nature of a mere argument 
with a witness should not be allowed. 70  C.J., Witnesses, section 676. 

7. The caveators assign as error the refusal of the trial judge to permit 
witnesses for the propounder to answer the following questions put to 
them by counsel for the caveators: (1) "Is there any public money you 
know of in that hospital?" ( 2 )  "Do you know where he is?" ( 3 )  "Was 
there any announcement made there whose property was being sold?" 
These assignments of error are untenable. The first and second questions 
were designed to elicit evidence wholly foreign to the issues in the caveat 
proceeding, and the witness to whom the third question was directed 
would have given this answer had he been allowed to reply: "I never 
heard any announcement . . . at all as to whose property it was." 

This brings us to the exceptions to the charge, which occupies 47 pages 
of the record on appeal. The caveators assign as error several portions of 
the charge in which the trial judge inadvertently called the script "the 
will" and the decedent "the testatrix." Since the trial judge instructed 
the jurors in most emphatic language in other parts of the charge that 
they were "the sole judges of the facts" and that they were not to consider 
"anything the court may have said or done during the progress of this 
proceeding" as the expression of any opinion on the facts, we are satisfied 
that these trivial lapses of the judicial tongue did no injury to the cavea- 
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tors. I n  re Will of McDowell, 230 N.C. 259, 52 S.E. 2d 807. Exceptions 
140, 141, and 142 cover portions of the charge in  which the tr ial  judge 
stated the contentions of the parties arising on the evidence. These ex- 
ceptions are without value to the caveators because they did not call any 
supposed inaccuracies in  them to the attention of the tr ial  judge during 
the course of the tr ial  and thus afford him a n  opportunity to make cor- 
rections before the proceeding was submitted to the jury. S. v. Lambe, 
232 N.C. 570, 61 S.E. 2d 608. The remaining exceptions to the charge 
harmonize with approved precedents and require no elaboration. 

The  caveators have failed to show prejudicial error. I n  consequence, 
the judgment establishing the script in controversy as the last will of 
Annis S. Kemp must be upheld. 

N o  error. 

PARKER, J., took no par t  in the consideration or de1:ision of this case. 

FAY S .  CADDELL v. D. B. CADDEILL. 

(Filed 6 January, 1953.) 

Divorce and Alimony § 14- 
A wife is entitled to alimony without divorce under G.S. 50-16 if 

the husband separates himself from her and fails to provide her with neces- 
sary subsistence according to his means, but the husband in defense may 
show that in point of fact and legal contemplation the wife separated 
herself from him. 

Same: Appeal and Error 8 S- 

Where a suit for alimony without divorce is tried in the lower court on 
the theory of abandonment, the record and excepticlns on appeal will be 
considered in the light of this theory. 

Divorce and Alimony § 14- 

Abandonment within the meaning of G.S. 50-7 (1) 11s ground for alimony 
without divorce under G.S. 50-16 is not subject to any all-embracing deflni- 
tion and must be determined in large measure upon the facts of each case, 
but generally one spouse is not justified in withdrawing from the other 
unless the conduct of the latter is such as would likely render it impossible 
for the withdrawing spouse to continue the marital relation with safety, 
health, or self-respect, and constitute ground in itself for divorce a t  least 
from bed and board. 

Sam* 
In an action for alimony without divorce on the ground of abandonment, 

an instruction that plaintiff had the burden of proving that the defendant's 
separation was wrongful, without charging upon whnt phase or phases of 
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the evidence defendant's separation would be wrongful, and without deAn- 
ing wrongful except in abstract terms, is insufficient. 

6. Same-- 
In an action for alimony without divorce on the ground of abandonment, 

an instruction that the wife had the burden of showing that the husband's 
separation from her was free of fault on her part and that she was blame- 
less, is erroneous. 

6. Appeal and Error 47- 
Where a case has been tried under a misapplication of the pertinent 

principles of law, the verdict and judgment ordinarily will not be amended, 
but a new trial will be ordered. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from C r i s p ,  Spec ia l  J u d g e ,  and a jury, at  18 Feb- 
ruary, 1952, Extra Civil Term, of MECRLENBURGI. 

Civil action by wife for alimony without divorce under G.S. 50-16. 
The plaintiff's complaint as originally filed alleges: (1) marriage of 

the parties on 1 December, 1931, and (2) ('4. That on or about October 
27, 1949, the defendant separated himself from the plaintiff and the 
children of the marriage, and ever since said time has lived separate and 
apart from the plaintiff and said children. 5. Since the defendant sepa- 
rated himself from the plaintiff he has failed to provide her and their 
children with the necessary subsistence according to his means and con- 
ditions in life." 

The defendant by answer admits the marriage and also that on 27 Octo- 
ber, 1949, he left the home and has lived separate and apart from his wife 
since that time. However, by way of defense he alleges, in gist, that for 
a period of about thirteen months prior to 27 October, 1949, the plaintiff 
refused to live with him as man and wife and that because of her constant 
nagging, fussing, false accusations, and other unpleasant conduct, he, the 
defendant, to gain peace of mind and in the interest of his health and 
general welfare, "was forced to leave his home and separate himself from 
the plaintiff." 

After the jury was impaneled and the pleadings were read, the defend- 
ant demurred ore t e n u s  to the complaint on the ground that it does not 
state facts sufficient to constitute a cause of action, for that "the complaint 
fails to state or allege that the acts of which the plaintiff complains were 
without fault," and that "there is no allegation of wrongful or wilful con- 
duct on the part of the defendant." The record discloses no ruling on 
the demurrer, but rather a motion by the plaintiff to amend the com- 
plaint. The amendment, allowed by the court, amends paragraph 4 of the 
complaint to read as follows: "That on or about October 27, 1949, the 
defendant, without fault or misconduct on the part of the plaintiff, 
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wrongfully separated himself from the plaintiff and the children of the 
marriage, and ever since said time has lived separate and apart from the 
plaintiff and said children." 

I n  the trial below, much evidence was offered by teach side in  support 
of the charges and countercharges alleged in the pleadings, and the case 
was submitted to the jury on these issues, which were answered as indi- 
cated : 

"1. Were the plaintiff and defendant married to each other as alleged 
in the Complaint ? Answer : Yes. 

"2. Did the defendant wrongfully separate himself from the plaintiff 
and fail to provide her and the children with necessary subsistclice! 
Answer: Yes. 

"3. Was the separation of the plaintiff and defendant caused in whole 
or in part by the plaintiff's own fault as alleged in the Answer? Answer : 
Y~?s." 

The plaintiff in apt time excepted to the submission of the third issue. 
I n  charging on the second issue the court instruc,ed the jury that if 

they found "from this evidence and by its greater weight that the defend- 
ant, D. B. Caddell, on or about October 27, 1949, wrongfully separated 
himself from his wife and children, and that after the separation he 
failed to provide necessary subsistence for them, if you find those to be 
the facts from this evidence and by its greater weight, the Court instructs 
you that you would answer this second issue YES. If you fail to so find 
from the evidence, then it would be your duty to anslver the second issue 
No." 

The court then made this single reference to the meaning of the word 
"wrongful": "The Court will give you a definition as to what is meant 
by 'wrongful.' That word is used in this issue, ladies and gentlemen, and 
the word 'wrongfully' is defined in Black's Law Dictionary, . . . as fol- 
lows: 'In a wrong manner, unjustly, in a manner contrary to the moral 
law or to justire.' " 

Passing then to the third issue, the court told the jury ''that if a hus- 
band and wife separate under this particwlar section of the statute that 
1 have read to you, and the husband is partly at  f a d ;  and wife is partly 
a t  fault, in whole or in part at  fault, that in that eaent the wife would 
not be entitled to recover alimony; that she has to be Free of fault; . . ." 

And in concluding the charge on the third issue, the court instructed 
the jury "that if you find from this evidence and by its greater weight, 
the burden being upon the plaintiff so to satisfy you, that she was blame- 
less in the matter, that the separation came about without any fault or 
provocation on her part, if she has satisfied you by the greater weight of 
this evidence that these are the facts, the Court instructs you that in that 
event you would answer the third issue S o .  If you Fail to so find from 
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the evidence and by its greater weight, then the Court instructs you that 
you would answer that third issue YES." 

Upon the coming in of the verdict, the plaintiff moved to set aside the 
verdict as to the third issue. The motion was overruled and the plaintiff 
excepted. Thereupon the plaintiff moved to set aside the entire verdict. 
Motion overruled and plaintiff excepted. 

Judgment was entered on the verdict denying the plaintiff relief and 
taxing her with the costs, and she appeals, assigning errors. 

Henry E. Fish,er for plaintiff, appellant. 
Elbert E. Foster for defendant, appellee. 

JOHNSON, J. The plaintiff is suing for alimony without divorce under 
as. 50-16. 

By the terms of this statute a wife may institute an action to have a 
reasonable subsistence and counsel fees allotted to her from the estate or 
earnings of the husband in either of these two general classes of factual 
situations : (1) "If any husband shall separate himself from his wife and 
fail to provide her and the children of the marriage with necessary sub- 
sistence according to his means and condition in life, or if he shall be a 
drunkard or spendthrift"; or (2)  if he "be guilty of any misconduct or 
acts that would be or constitute cause for divorce, either absolute or from 
bed and board, . . ." 

Accordingly, where a wife elects to proceed under the first classification 
of causes mentioned in the statute, it suffices for her to allege and prove 
(1) the existence of a valid marriage between the parties, and (2) that 
the husband has separated himself from the wife and failed to provide her 
(and the children of the marriage) with necessary subsistence according 
to his means--or inetead of the latter, that the husband is a drunkard or 
spendthrift. Crews v. Crews, 175 N.C. 168, 95 S.E. 149. 

Nevertheless, where the pleadings place in issue the crucial question 
whether the husband has separated himself from the wife, there is nothing 
in the language or meaning of the statute which precludes the husband 
from proving as a defense that in point of fact and in legal contemplation 
it was the wife who separated herself from the husband. Crews v. Crews, 
supra; BycrZy v. ByerZy, 194 N.C. 532, 140 S.E. 158; Masten v. Masten, 
216 N.C. 24,3 S.E. 2d 274. . And this is so notwithstanding what was said 
in Skittletharpe v. Skittletharpe, 130 N.C. 72, 40 S.E. 851; Hooper v. 
Hooper, 164 N.C. 1, 80 S.E. 64; Allen v. Allen, 180 N.C. 465, 105 S.E. 
11 ; and Shore v. Shore, 220 N.C. 802, 18 S.E. 2d 353. See also 17 Am. 
Jur., Divorce and Separation, Sec. 101; Annotation, 19 A.L.R. 2d 1428. 

Here i t  should be kept in mind that Chapter 24, Public Laws of 1919, 
rewrote the statute (G.S. 50-16) and extended its scope to include as 
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additional grounds for relief the causes mentioned in the second classifi- 
cation, i.e., misconduct or acts of the husband constituting cause for 
divorce, either absolute or from bed and board. 

I n  the case at  hand i t  is noted that the plaintiff originally sought relief 
within the first classification of causes mentioned in G.S. 50-16 by alleg- 
ing succinctly, and following the language of the statute, that the defend- 
ant husband "separated himself from the plaintiff . . . (and) failed to 
provide her and their children with the necessary subsistence according 
to his means and condition in life." 

The question whether the plaintiff's allegations w r e  sufficient to have 
withstood the defendant's demurrer ore tenus is nct presented by this 
appeal. (But see Brooks v. Brooks, 226 K.C. 280, 37 S.E. 2d 909 ; Best 
v. Best, 228 N.C. 9, 44 S.E. 2d 214.) The plaintiff, rather than hazard 
a decision on the dernurrer ore tenus, sought and obtained leave to amend. 
The amendment charges that "The defendant, without fault or miscon- 
duct on the part of the plaintiff, wrongfully separated himself from the 
plaintiff and the children . . ." I t  thus appears that the plaintiff sought 
to adjust her allegations to the point of eliminating all grounds of chal- 
lenge raised by the demurrer. Whether she was required to go that far 
is-not presented for review. At any rate, the amendment was allowed 
without objection. I t  seems to have been accepted by the court and by 
both litigants as being sufficient in form to transform the plaintiff's cause 
of action into one charging the defendant with abandonnlent under G.S. 
50-7 (1). 

Thereupon the case was tried upon the theory that the burden was upon 
the plaintiff to satisfy the jury that the separation wa3 wrongful, amount- 
ing to an abandonment of the plaintiff by the defendant ~ i t h i n  the mean- 
ing of G.S. 50-7 (1). 

As to this, the rule is that the theory upon which a case is tried in the 
lower court must prevail in considering the appeal and in interpreting 
the record and determining the validity of the exceptions. Thrift  Corp. 
v. Guthrie, 227 N.C. 431, 42 S.E. 2d 601; Hinson 1,. Shugnrt, 224 N.C. 
207,29 S.E. 2d 694. 

Thus, under the theory of the trial, the controlling issue for determina- 
tion in the court below was whether the defendant's ccnduct in separating 
from the plaintiff amounted to an abandonment of the plaintiff. 

This Court, in applying the provisions of G.S. 50-7 ( I ) ,  has never 
undertaken to formulate any all-embracing definition or rule of general 
application respecting what conduct on the part of one spouse will justify 
the other in withdrawing from the marital relation, and each case must be 
determined in large measure upon its own particdar circumstances. 
Ordinarily, however, the withdrawing spouse is not justified in leaving 
the other unless the conduct of the latter is such as would likely render 
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i t  impossible for the withdrawing spouse to continue the marital relation 
with safety, health, and self-respect, and constitute ground in itself for 
divorce at  least from bed and board. See 27 C.J.S., Divorce, Sec. 56, 
p. 603; 17  Am. Jur., Divorce and Separation, Sections 88, 89, and 90; 
Broo.ks v. Brooks, 226 N.C. 280, bot. p. 284, 37 S.E. 2d 909; Blanchard 
v. Blanchard, 226 N.C. 152, 36 S.E. 2d 919; Setzer v. Setzer, 128 N.C. 
170, 38 S.E. 731; Cf. Hyder v. Hyder, 215 N.C. 2,39, 1 S.E. 2d 540. 

Manifestly, the second issue as framed and submitted, and to which no 
exception was taken by either party, was sufficient in form to have pre- 
sented to the jury, under proper instructions, the determinative question 
at  issue. 

The record indicates, however, that the trial court attempted to split 
this controlling issue and submit it to the jury in two subordinate phases. 
And conceding, without deciding, that under proper issues and appro- 
priate instructions this dual mode of submitting the main issue might 
have been followed without prejudicial effect, nevertheless we are con- 
strained to the view that the court's instructions as given presented the 
case in an erroneous light. 

First, in respect to the crucial words "wrongful separation" appearing 
in the second issue and on which the case should have been made to turn, 
i t  is observed that the court gave the jury from Black's Law Dictionary 
an abstract definition of the word "wrongful," but nowhere in the charge 
did the court tell the jury what in law constitutes a "wrongful separation" 
or under which phase or phases of the evidence, if so found, the jury 
should or should not find the separation was wrongful. 

And, secondly, in connection with the third issue, i t  is manifest that the 
court in telling the jury the wife had "to be free of fault" and that the 
burden was on her to satisfy the jury from the evidence that "she was 
blameless," placed on her burdens materially heavier than those imposed 
by the law. 

I n  the light of the charge as given on both the controversial issues- 
second and third-indicating a misapplication of the pertinent principles 
of law, we think the verdict and judgment may not be amended, as sug- 
gested by plaintiff, by setting aside the third issue and letting the others 
stand, because this would unduly prejudice the defendant. Therefore 
the case will be remanded for another hearing (Coley a. Dalrymple, 225 
N.C. 67, 33 S.E. 2d 477), and i t  is so ordered. 

New trial. 

PARKER, J., took no part in the consideration or decision of this case. 
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STATE O F  NORTH CAROLINA EX REL. UTILITIES COMMISSION v. 
GLENN RAY T/A LEICESTER BUS LINE. 

(Filed 6 January, 1953.) 

1. Utilities Commission 5 5- 
Review of order of the Utilities Commission is limited to the record a s  

certified and to the questions of law therein presented, and the Superior 
Court is without authority to make additional findings for the purpose of 
determining the validity of the order. G.S. 62-26.10. 

2. Utilities Commission 5 3: Carriers § 5- 

An application of a carrier for  modification of its franchise to provide 
"open door" operations between two points, also served by another carrier 
over a different route, is to be determined by the Utilities Commission upon 
the basis of the public convenience and necessity, and i t  is not necessary 
that  the other carrier be given opportunity to remedy any inadequacy in 
its service. "Route" and "territory" are  not synonymous. 

3. Sam- 
The burden is upon the applicant for a modification of its franchise to 

support the application by competent, material, and substantial evidence. 
G.S. 62-18. 

4. Administrative Law § 3- 

The courts will not review or reverse the exercise c~f discretionary power 
by a n  administrative agency except upon a showing of capricious, unrea- 
sonable or arbitrary action, or disregard of law. 

5. Carriers !.j 5: Constitutional Law 5 ma-  
The denial of a carrier's application for  modification of its franchise 

cannot amount to a confiscation of its property, since a n  applicant has no 
property rights in a n  ungranted franchise. 

6. Utilities Commission § 5- 

A determination by the Utilities Commission is not only prima facie 
valid, but is also prima facie just and rtlasonable. 

7. Utilities Commission § 3: Carriers 8 5- 
Upon the hearing of an application for modification of a franchise to 

permit "open door" operations between two points also served by another 
carrier along a different route, the finding of the Commission that  the 
public convenience and necessity did not require the removal of the "closed 
door" restrictions amounts in effect to a finding that  the applicant had 
failed to carry the required burden of proof upon the question of public 
convenience and necessity. 

8. Same- 
Evidence that  modification of a franchise would cierve the convenience 

of a t  least six citizens who make frequent trips between the points in 
question held insufficient to show that  the order of the Utilities Commis- 
sion denying the application was arbitrary or capricious or rebut the pre- 
sumption that the order is just and reasonable, since the bases of the Com- 
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mission's decision are the imponderables of substantial public need, 
whether such need is being reasonably met by existing service, and whether 
granting the application would endanger or impair the operations of exist- 
ing carriers contrary to  public interest. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by the State of North Carolina ex rel. Utilities Commission 
and the protestant Smoky Mountain Stages, Inc., from Bennett, Special 
Judge, December Term, 1951, of BUNCOMBE. 

This is an  appeal from a judgment of the Superior Court reversing 
an  order of the North Carolina 'Citilities Commission entered 23 April, 
1951. 

This matter was heard by his Honor a t  the December Term, 1951, of 
the Superior Court of Buncombe County, and i t  was agreed by the parties 
that  decision might be rendered after the expiration of the term and that  
judgment might be signed in or out of the District. The  judgment was 
signed and filed 23 February, 1952. 

The Smoky Xountain Stages, Inc., the protesting intervener before 
the Utilities Commission, had for many years held a franchise west of 
Asheville, N. C., authorizing it to serve Canton, Waynesville and points 
beyond on U. S. Highway 19 and 23. I n  1946, which was long after 
the granting of the franchise to Smoky Mountain Stages, Inc., the ap- 
pellee (hereinafter referred to  as applicant) was, by consent (protest by 
the intervener herein having been withdrawn), granted a franchise to 
serve the "New Found" area of Buncombe and Haywood Counties, which 
franchise permitted applicant to operate between Asheville and Canton, 
partially over the main highway and partially over the New Found Road 
which leaves the main highway a t  a point some distance west of the city 
limits of Asheville and enters the City of Canton by a different but paral- 
lel street to  the main highway. This franchise expressly limited the 
applicant to 44closed doors" on the main highway and essentially limited 
his operations to passengers traveling from the New Found section to 
,\sheville and Canton and from Asheville and Canton to the New Found 
section. 

The applicant and the protestant operate over U. S. Highway 19 and 
23 for a short distance west of Asheville. However, the applicant's route 
for the most part  is over a secondary road some four or five miles greater 
in length than the distance between Canton and AsheviIle orer U. S. 
Highway 19 and 23. 

I t  appears from the evidence that  the applicant operates a daily sched- 
ule, except Sundays, between Canton and Asheville, as follows: A bus 
leaves Canton for Asheville a t  7 :00 a.m. and on each odd hour thereafter 
u p  to and including 5 :00 p.m., and a bus leaves Asheville for Canton a t  
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8 :00 a.m. and on each even hour until and including 6:00 p.m. The 
applicant's buses are carrying an average of 15 passengers per trip, which 
is about 50 per cent of capacity. 

The protestant, including through and local buses, operates 25 sched- 
ules to and 25 schedules from Canton daily, a total of' 50 schedules a day 
between Asheville and Canton. And according tcl the testimony of 
Charles W. Morgan, secretary and treasurer of the protesting company, 
his company has never received any written or oral request from any of 
the residents of Canton or Asheville for additional service of any kind 
between these two points; that the bus business has decreased from 20 to 
30 per cent in Western North Carolina within the last two years. 

I n  support of the contention of the applicant that public convenience 
and necessity required the removal of the restrictions now contained in 
his franchise, he offered six witnesses. Each of thes~: witnesses testified 
that they lived in or near North Main Street in Canton, their homes being 
located a distance of from y2 to 1% miles from either the bus station 
or the nearest point where they could board the bus of the Smoky Moun- 
tain Stages, Inc., proceeding toward Asheville. Mosi; of these witnesses 
are employed in Ssheville. They testified i t  was inconvenient to them 
to be required to go to the bus station and catch a bus when applicant's 
buses ran by or near their hornes. On cross-examination of these wit- 
nesses it was revealed that city buses are operating in Canton which could 
be used for transportation to the bus station, and in ];he case of some of 
the witnesses by using a "short-cut" they could board the Smoky Moun- 
tain buses at  n point considerably nearer their homes than the bus station. 
I t  was further revealed that these witnesses had been riding the buses of 
the applicant since 1946, and have been boarding then1 in Canton. They 
testified that since the Commission notified the applicant on or about 
I 5  January, 1951, to cease transporting passengers frcm Canton to Ashe- 
ville, they had been walking to the city limits to board the applicant's bus. 

The applicant testified that in his operation it would be a decided con- 
venience and a great benefit to people residing in the North Main Street 
section of Canton for the restrictions in his franchise to be removed, 
because i t  is a long walk for these folks to and from the bus station; that 
the only controversy is whether the people in this area will be required 
to go to the bus station or whether he will be permitted to pick them up 
at or near their front doors; that his tariffs approved by the Commission 
authorize him to sell a book of tickets for $3.00, which gives the passen- 
ger in Canton six round trips to Asheville, and that he sells a trip ticket 
between Canton and Asheville for $.35, whereas the Smoky Mountain 
Stages, Inc., is required to charge $.52 between Canton and Asheville. 

I t  further appears from the evidence that the application for the re- 
moval of the restrictions in the applicant's franchise was not made until 
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after i t  was discovered he was violating the provisions of his franchise 
by picking up passengers in Canton whose destination was Asheville and 
was cited to show cause whv his franchise should not be revoked. After 
the citation was issued he agreed with a representative of the Commission 
to cease carrying passengers in violation of his franchise but immediately 
thereafter filed an application for the removal of the restrictions which 
he had been violating: 

The Commission found as a fact that public convenience and necessity 
do not require the removal of the restrictions placed upon the operating 
rights of the applicant, and entered an order accordingly. 

The applicant duly filed exceptions. The exceptions were overruled. 
He  then filed a petition to rehear which was denied, and from this ruling 
he appealed to the Superior Court. The cause was heard in the Superior 
Court on the record certified by the Utilities Commission, and the court 
found as a fact that the order of the Utilities Commission was not sup- 
ported by competent, material and substantial evidence, and set aside the 
findings of fact by the Utilities Commission. The court then proceeded 
to find its own facts and from such findings held that the action of the 
Utilities Commission was unreasonable, unjust and arbitrary and in 
effect amounts to a confiscation of the applicant's property; and further 
found as a fact "that public convenience and necessity requires that peti- 
tioner be allowed to pick up passengers and discharge them along his 
route. within the corporate limits of the Town of Canton." The court 
concurred in the ruling of the Commission with respect to any modifica- 
tion of the applicant's franchise which prohibits picking up or discharg- 
ing passengers along his route within the City of Asheville. 

Judgment was entered to the effect that the applicant "be permitted to 
operate with open doors within the corporate limits of the City of Canton, 
and not operate with open doors within the corporate limits of the City 
of ,\sheville," and remanded the cause to the North Carolina Utilities 
Commission for appropriate orders in accordance with and conforming 
to the judgment. The State of North Carolina ex rel. Utilities Commis- 
sion, and smoky Mountain Stages, Inc., the protestant, appeal and assign 
error. 

A4ttorney-General McMul lan  and Assistant Attorney-General Paylor 
for  the Utilities Commission, appellant. 

Wi l l iams  & TVilHiams for Smolcy Mounta in  Stages, Inc.,  profestanf .  
James  S.  I;ToweZl and E. L. L o f t i n  for appellee. 

DBPI'NY, J. When an appeal to the Superior Court is taken from an 
order entered by the North Carolina Utilities Commission, the review is 
limited to the record as certified and to the questions of law presented 
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therein. G.S. 62-26.10. There is no provision for additional findings of 
fact by the judge for the purpose of determining the validity of the order 
entered by the Commission. Utilities Comm. v. Fox, ante, 553, 78 S.E. 
2d 464. 

I n  the case of Litilities Comm. v. Queen Ci ty  Coach Co., 233 N.C. 119, 
63 S.E. 2d 113, Bamhi2l, J., clearly pointed out that where a franchise 
carrier of passengers serves communities over a route other than the one 
proposed by the applicant, the Commission is not required upon the find- 
ing of public convenience and necessity, to afford the protestant, the 
authorized carrier, the opportunity to remedy the inadequacy. Service 
between the same points but over different routes does not constitute 
service over a route already served, within the meaning of our Bus Act. 
A franchise is not granted to a carrier "to operate in rl certain 'territory' 
but over a designated 'route.' The route or road to be traveled serves the 
communities, districts, or territory adjacent to it. I t  follows that 'route' 
and 'territory' are not synonymous. . . . There is nothing in the statute 
to prohibit the service of the same points by different carriers over sepa- 
rate routes where it is found by the Commission such duplicate service is 
in the public interest." Utilities Comm. v. Carolina C(9ach Co., 224 N.C. 
390, 30 S.E. 2d 328. 

I n  the hearing before the Utilities Commission, the burden was on the 
applicant to offer competent, material and substantial evidence in support 
of his application for a modification of his existing franchise. G.S. 
62-18; Utilities Comm. v. Trucking Co., 223 N.C. 687, 28 S.E. 2d 201. 
And the finding of the Commission that public convenience and necessity 
did not require the removal of the restrictions theretofore placed on the ap- 
plicant's operating rights, was, in effect, a finding that the applicant had 
failed to carry the required burden of proof. I n  such cases, the courts 
will not review or reverse the exercise of discretionary power by an admin- 
istrative agency except upon a showing of capricious;, unreasonable or 
arbitrary action, or disregard of law. Pue v. Hood, 222 N.C. 310, 22 
S.E. 2d 896. 

The court below was in error in its finding that the failure to grant the 
extension of the applicant's franchise, as requested, was in effect a con- 
fiscation of his property. An applicant has no property rights in an 
ungranted franchise. Pue  v. Hood, supra. A franchise is a privilege 
that may be granted or withheld by the State depending on the facts and 
circumstances involved. Therefore, the applicant herein is not entitled to 
operate with open doors in  Canton and Asheville, or on that portion of 
U. S. Highway 19 and 23, over which the protestant herein has a fran- 
chise, until he obtains a finding by the Utilities Commission that public 
convenience and necessity requires the removal of such restrictions which 
are now included in his present franchise. And whether the evidence 
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offered by the applicant before the Commission in support of his applica- 
tion, met the requirements of the statute was for the determination of the 
Commission in its legal discretion. Moreover, a determination by the 
Commission is made by statute, not simply prima facie evidence of its 
validity, but prima facie just and reasonable. G.S. 62-26.10; Utilities 
Comm.  v. Truck ing  Co., supra. 

I n  the last cited case, Stacy,  Chief Justice, in speaking for the Court, 
said: "It is to be remembered that what constitutes 'public convenience 
and necessity' is primarily an administrative question with a number of 
imponderables to be taken into consideration, e.g., whether there is a 
substantial public need for the service; whether the existing carriers can 
reasonably meet this need, and whether it would endanger or impair the 
operations of existing carriers contrary to the public interest. Precisely 
for this reason its determination by the Utilities Commission is made not 
simply prima focie evidence of its validity, but ' pr imn facie just and 
reasonable.' I t  is not the intent of the statute that the public policy of 
the State should be fixed by a jury. The court's jurisdiction in the prem- 
ises is neither original nor wholly judicial in character, and so the weight 
to be given the decision or determination of the Utilities Commission in 
any given case is made an exception to its usual procedure." Utilities 
Pomm.  v. Carolina Coach Co., supra. 

I n  reriewing the record before us, two things must be conceded. First, 
to grant the applicant's request would serve the convenience of at  least 
six citizens of the North Main Street area of Canton who make frequent 
t r i p  to Asheville. Second, the applicant, in view of the general decline 
i u  the bus business, is anxious to obtain the right to pick up passengers 
in the North Main Street section of Canton and to transport them to 
Asheville, and to pick up passengers in Asheville and to transport them to 
Canton. Even so, the Commission in determining what constitutes suffi- 
cient proof of "public convenience and necessity" must keep in mind the 
imponderables to be taken into consideration as pointed out in Utilities 
Comm. v. Trucking Co., supra. The function of the Commission is not 
to act merely for the convenience of a few individuals, or for the pecu- 
niary benefit of the carriers involved, but primarily for the benefit of the 
public at large. Pue I * .  IIood, supra. 

We find nothing in the record to warrant the conclusion that the Com- 
mission in denying the applicant the relief sought, acted arbitrarily or 
capriciously. I n  our opinion, the appealing protestant was entitled to 
an affirmance of the order of the Commhsion. There is no sufficient evi- 
dence on the record to overturn the determination by the Commission or 
to rebut the presumption that it was just and reasonable. Utilities Comm.  
v. Truck ing  Co., supra; Utilities Comm.  v. McLean, 227 N.C. 679, 44 
S.E. 2d 210. Therefore, so much of the judgment entered below as is in 
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conflict with the order of the Commission is set aside and the cause 
remanded for judgment in accord with this opinion. 

Remanded. 

PARKER, J., took no par t  i n  the consideration or decision of this case. 

MRS. LOIS R. BUMGARDNER, ADMINISTRATRIX OF THE ESTATE OF DONNA 
RAE BUMGARDNER ELLIOTT, DECEASED, V. ALLISON FENCE COM- 
PANY, ROBERT H. GEORGE AND H. M. BARGER, TRADING AND DOING 
BUSINESS AS RED BIRD TAXI. 

(Filed 6 January, 1953.) 
1. Pleadings § 19- 

A demurrer admits the truth of the allegations of fact contained in the 
complaint together with relevant inferences of fact necessarily deducible 
therefrom, but does not admit conclusions or inference3 of law. 

Upon demurrer, the complaint will be liberally construed, giving the 
pleader every reasonable intendment in his favor, and the demurrer over- 
ruled unless the pleading be fatally defective. 

3. Automobiles §§ Sd, 18d, 81--Complaint held to allege joint negligence of 
one defendant i n  parking without lights and of other defendant in col- 
liding with parked vehicle. 

The complaint alleged in effect that one defendant, in violation of law, 
left his truck parked without lights on a city street on a rainy night, with 
pipe, constituting a part of the truck load, extending nine feet three inches 
beyond the truck body, and that intestate was fatally injured when the 
driver of the taxi in which she was riding failed to keep a proper lookout, 
or drove a t  excessive speed under the circumstances, and collided with the 
rear of the truck, causing the pipe of the truck load to pierce intestate's 
head. Held: Demurrer of the truck owner on the ground that the com- 
plaint disclosed that the negligence of the taxi driver was the sole proxi- 
mate cause of the accident was properly overruled. 

4. Negligence 8 16: Pleadings g 31- 
Plaintiff may properly describe the wounds inflicted upon his intestate 

as a result of the accident in suit as bearing upon the allegations of negli- 
gence, and motion to strike same on the ground that thley tended to create 
passion or prejudice is properly denied. 

PABRER, J., took no part in the consideration or decision of this case. 

APPEAL by defendant Allison Fence Company, and Robert H. George, 
and by H. M. Barger, trading and doing business as Red Bird Taxi, from 
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Rudisill, J . ,  16th Judicial District, in Chambers at  Newton, N. C., 
19 April, 1952, of CATAWBA. 

Civil action to recover for alleged wrongful death, heard (1) upon 
demurrer of defendanh Allison Fence Company and Robert H. George 
to complaint of plaintiff, and ( 2 )  upon motion of defendants H. M. 
Barger, trading and doing business as Red Bird Taxi, to strike certain 
portions of the complaint. 

Plaintiff alleges in her complaint in pertinent par t :  
I. That on 3 December, 1951, defendant H. M. Barger was the owner 

of a certain automobile and operating same as a taxi under the trade name 
of Red Bird Taxi for the transportation of passengers in the city of 
Hickory, X. C. 

11. That on said date defendant Allison Fence Company was the owner 
of a certain truck, which its servant, agent and employee Robert H. 
George, defendant, acting within the scope and course of his employment, 
parked on the right-hand side of 2nd Svenue, S.E., just east of 5th Street, 
S.E., and headed east in the city of Hickory, N. C., on the afternoon . . . 
and permitted it to remain so parked until approximately 6 :05 p.m.; 
that the cab of said truck was locked and the bed of the same was loaded 
with sand, or gravel, a wheelbarrow and one-inch ~ i p i n g  extending ap- 
~roximately 9 feet and 3 inches from the west end of said truck body; 
and that said truck was so parked "for the purpose of storing the same at 
said point for the night." 

111. That "the contour of 2nd Avenue, S.E., east of 5th Street, S.E., 
is downward, creating a rather large dip on said 2nd Avenue, S.E.," and 
said "truck was parked on the right-hand side of said avenue at  a point 
near the bottom of said dip"; that at  the time "it was rainy, misty and in 
low points on said street foggy and hazy"; that ". . . there was insuffi- 
cient light on 2nd Avenue, S.E., east of 5th Street, S.E., to reveal a 
person within a distance of 200 feet, and notwithstanding, the defendant 
Allison Fence Company acting through its agent" as aforesaid permitted 
said truck "to remain parked in the darkness." 

IV. "13. That the defendants Allison Fence Company and Robert H. 
George negligently failed to have burning lights on the front and rear of 
said truck, and were particularly negligent in that they failed to have a 
burning red light on the rear of said truck and on the end of said load 
extending 9 feet and 3 inches beyond the body of said truck, notwith- 
standing-they permitted the sameto remain parked on said Avenue after 
a half hour of sunset, and notwithstanding the weather conditions were - 
such that visibility was poor, and said defendants . . . were generally 
negligent." 

V. And plaintiff further alleges in respect of and against defendant 
H. M. Barger : 
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"14. That on said occasion plaintiff's intestate . . . shortly before 
6 o'clock P. M. . . . procured a public conveyance, to wit: a Red Bird 
Taxi, owned and operated at  the time by the defendan.t H. M. Barger to 
take her to her home . . . located eastward from the point where the 
defendant Allison Fence Company's truck was parked on 2nd Avenue, 
S.E. 

"15. That the plaintiff's intestate occupied the righi; rear seat of said 
taxicab and as said taxi proceeded on 2nd Avenue, S.E., and came out of 
the decline hereinbefore referred to, said taxi violently struck the un- 
lighted rear portion of the defendant Allison Fence Company's truck 
with such force as to drive the front portion of said taxicab under the 
rear bed of said truck. 

"16. That the defendant H. M. Barger on said occasion negligently 
failed to keep a proper lookout and negligently drove said Red Bird Taxi 
at an unreasonable rate of speed under the then existing circumstances, 
and negligently outran the range of his lights, negligently failed to 
reduce the speed of said Red Bird Taxi so as to permit him to travel in 
safety with his fare-paying passenger, the plaintiff's intestate, but on the 
contrary drove in such way and manner as to negligently fail to see 
objects on the highway and street, which he would or should have seen 
in the exercise of due care and caution under the circumstances then and 
there existing. 

"17. Without any warning or notice to plaintiff's intestate as to the 
presmce of the defendant Allison Fence Company's unlighted truck on 
said avenue and highway, the force of t h ~  collision drove pipes, which 
extended 9 feet and 3 inches over the bed of said truck, I-hrough the wind- 
shield of the taxicab in such way and manner as to drive one of the pipes 
through the right eye of plaintiff's intestate, thereby punching the same 
out, and said pipe was driven through and extended out the back of her 
head, thereby knocking a big hole in the back of her head, and emptied 
all of her brains on the floorboard of the back seat of said taxi; that 
another pipe hit the side of her nose and made a big gash through her left 
face, resulting in the instant death of plaintiff's intestate." 

VT. And plaintiff further alleges: "18. That the death of the said 
Donna Rae Bumgardner Elliott, plaintiff's intestate, was due solely to 
and was the result of the joint and several negligent acts of the defendants 
concurring and proximately causing the said death of plaintiff's intestate 
-the defendant Allison Fence Company acting through its agent, 
servant and driver, as aforesaid-which negligent acts of omission and 
commission, in addition to what has heretofore been ~ e t  out, were the 
direct and proximate cause of the death of plaintiff's intestate, in that:  
the defendants Sllison Fence Company and Robert H. George, "(a) . . . 
negligently and carelessly parked said truck on said highway and avenue 
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under such circumstances and weather conditions that  they knew, or 
ought to have known, in the exercise of ordinary care that  same consti- 
tuted a hazard and likely to produce death and damage; and (b )  . . . 
without having a burning red light on the rear of said truck, or  other 
visible device, as required by law, sufficient to warn of its presence, in 
violation of the General Statutes of Nor th  Carolina, in such cases made 
and provided; and (c) . . . permitted said loaded truck to remain on 
said highway and avenue loaded with pipes extending 9 feet and 3 inches 
beyond its bed, without providing a red light a t  the end of the load, and 
without providing a t  the end of the load a red flag, as required by Section 
20-117 of the General Statutes of North Carolina; and ( d )  . . . and 
permitted to be parked said loaded truck a t  a place and a t  a time on said 
2nd Avenue, S.E., where light was insufficient to reveal a person within a 
distance of 200 feet upon such avenue, in violation of Chapter 26, Article 
111, Section 56, of Charter and Code of the City of Hickory, which 
embraces the Ordinances of said City of Hickory, and which Chapter, 
Article, and Section is hereby specifically pleaded; and (e)  . . . per- 
mitted to leave standing and unattended on said 2nd Avenue, S.E., said 
truck outside of a business or residential district, in violation of Section 
20-161 of the General Statutes of North Carolina; and ( f )  . . . one-half 
hour after sunset . . . without lights, i n  violation of Section 20-134 of 
the General Statutes of North Carolina; and (g )  . . . to be parked for 
storage purposes . . . on 2nd dvenue, S.E. in the City of Hickory, in 
violation of Chapter 26, Article 111, Section 47, Subsection (3 )  of the 
Ordinances of said City of Hickory, which Chapter, Article, Section and 
Subsection of said Ordinances is hereby specifically pleaded; and ( h )  
. . . in such way and manner as to interrupt and interfere with the 
passage of other vehicles, in violation of Chapter 26, Article 111, Section 
49 of the Ordinances of the City of Hickory, which Chapter, Article and 
Section of said Ordinances is specifically pleaded ; and ( i )  The defendant, 
H. M. Barger, negligently drove said Red Bird Taxi a t  a speed greater 
then was reasonable and prudent under the conditions then and there 
existing; and ( j )  . . . failed to keep a proper lookout; and (k )  . . . 
negligently outran the range of his lights; and (1) . . . negligently 
failed to reduce his speed so as to permit him to travel in safety, and 
safety to his passenger, the plaintiff's intestate; and (m)  . . . negli- 
gently failed to see objects on the highway, particularly said parked truck, 
when he would or should have seen, had he exercised due care and caution 
under the then existing circumstances." 

"19. That  all of said joint and several negligent acts of omission and 
commission concurred and were the direct and proximate causes of the 
death of plaintiff's intestate." 
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BUMGABDNER v. FENCE Co. 

Defendants Allison Fence Company and Robert H. George demurred 
to the complaint of plaintiff for that it "fails to state facts sufficient to 
constitute a cause of action against these defendants; ihat the allegations 
of the complaint establish that the plaintiff was injured solely and proxi- 
mately by the intervening negligence of the defendant H. M. Barger, 
trading and doing business as Red Bird Taxi." 

The court, upon hearing on this demurrer, being of opinion that i t  
should be overruled, entered an order so holding. The demurring de- 
fendants excepted thereto, and appeal therefrom to the Supreme Court, 
and assign error. 

And the defendant, H. M. Barger, trading and doing business as Red 
Bird Taxi, moved the court to strike the following portions of the com- 
plaint of plaintiff: 

"1. All of paragraphs 16 . . . for that the same is redundant in that 
it is repetitive of the matters set forth in sub-paragraph ( i )  through (m)  
of paragraph 18 . . . and is highly prejudicial to this, defendant. 

"2. So much of paragraph 17 . . . as begins in the 6th line thereof 
and reads as follows: 'thereby punching the same out, and said pipe was 
driven through and extended out of the back of her hcaad, thereby knock- 
ing a big hole in the back of her head, and emptied all of her brains on the 
floorboard of the back seat of the taxi,' for that ( a )  tke foregoing matter 
is irrelevant, tends to passion and prejudice, and is highly prejudicial to 
this defendant. (b)  If relevant, the foregoing matter is purely evidential 
and not properly pleaded in this complaint. 

"3. So much of paragraph 17 of the complaint as begins on the 9th line 
thereof and reads as follows : 'and made a big gash through her left face,' 
for that ( a )  the foregoing matter is irrelevant, tends to passion and preju- 
dice, and is highly prejudicial to this defendant. (1)) I f  relevant, the 
foregoing matter is purely evidential and not propei.ly pleaded in this 
complaint. 
"4. SO much of paragraph 20 of the complaint a5 begins in the 5th 

lint: thereof, and reads as follows : 'and slaughtered,' for that the same is 
irrelevant and immaterial and tends to passion and prejudice and is 
highly prejudicial to this defendant." 

The court, upon hearing on the motion to strike, being of the opinion 
that paragraphs 1, 2 and 3 of said motion should be denied, and para- 
graph 4 of said motion should be allowed, entered an order in accordance 
therewith. 

Defendant, the movant, excepted to so much of the order as denied his 
motion to strike the portions of the complaint as are set out in paragraphs 
1, 2 and 3 of his motion, and appealed to the Supreme Court, and assigns 
error. 
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Theodore F. Cummings  for plaintiff, appellee. 
Smathers & Shuford fo.r defendants Allison Fence Company  and 

Robert H. George, appellants. 
Smnthers & Carpenter, Lewis B. Carpenter, and Wi l l i am  B .  Webb  for 

defendant H .  M .  Barger, appellant. 

WINBORNE, J. We treat the appeals of appellants in the order of 
their names : 

Appeal of Allison Fence Company and Robert H. George. 
The demurrer of these defendants brings into focus the allegations of 

plaintiff's complaint and raises the question as to whether or not the facts 
alleged are sufficient to constitute a cause of action against them. For 
this purpose the truth of the allegations contained therein is admitted, 
and "ordinarily relevant inferences of fact necessarily deducible there- 
from are also admitted. But the principle does not extend to admissions 
of conclusions or inferences of law," Stacy,  C. J., in Ballinger v. Thomas ,  
195 N.C. 517, 142 S.E. 761; also Ins. Co. a. McCrazu, 215 N.C. 105, 
1 S.E. 2d 369, and Ferrell LJ. Worthington,  226 N.C. 609, 39 S.E. 2d 812, 
and numerous other cases. 

Indeed, it is provided by statute, G.S. 1-151, that "in the construction 
of a pleading for the purpose of determining its effect its allegations shall 
be liberally construed with the view to substantial justice between the 
parties.'' And decisions of this Court interpreting and applying the 
provisions of this statute require that every reasonable intendment must 
be in favor of the pleader. The pleading must be fatally defective before 
it will be rejected as insufficient. See Ins. Po. v. McCraw, supra, and 
cases there cited. 

I n  the light of the provisions and principles of the statute, as so inter- 
preted and applied, consideration of the facts alleged leads this Court to 
conclude that the allegations in respect to these defendants are not so 
fatally defective, as a matter of law, as to require the sustaining of the 
demurrer on the ground upon which it is predicated. The factual situa- 
tion may be fully developed upon the trial in Superior Court. Then the 
court may consider the case in the light of the evidence offered. And such 
consideration will not be foreclosed by decision now made on the de- 
murrer. See Mo,nfntgomery w. Blades, 222 N.C. 463, at page 469, 23 S.E. 
2d 844; Lewis 1.. Shacer,  an f e ,  510, and cases there cited. 

As to the appeal of IT. M. Barger : 
Careful consideration of the matters to which this defendant excepts 

and assigns as error fails to disclose error. We need refer only to allega- 
tions pertaining to the gruesomeness of the wounds inflicted upon plain- 
tiff's intestate. I t  would appear that they have bearing upon the allega- 
tions of negligence of this defendant in operation of his taxi. See Her- 



704 I N  THE SUPREME COURT. [236 

man v. R. R., 197  N.C. 718, 150 S.E. 361 ; Hinnant I ) .  R. R., 202 N.C. 
489, 1 6 3  S.E. 555. Compare the cases of S. v. Miller, 219 N.C. 514, 14 
S.E. 2d 522, and  8. v. Gardner, 228 N.C. 567, 46 S.E. 2d 824, and  Coach 
Co. v. Motor Lines, 229 N.C. 650,50 S.E. 2d 909, where photographs were 
involved. Here,  as there, the  t r i a l  court  m a y  keep the  evidence within 
due  bounds. 

Hence, t h e  judgment on both appeals is 
Affirmed. 

PARKER, J., took n o  p a r t  in the  consideration or  decision of this case. 

STATE v. BUSTER HILL 

(Filed 6 January, 1953.) 

1. Intoxicating Liquor 55 4a, 9+ 

While a person may lawfully possess for family nse any quantity of 
legally acquired tax-paid liquor in his private dwelling while occupied by 
him as such, nevertheless the possession of more than one gallon of tax- 
paid liquor, even within a private dwelling, invokes the presumption that  
such liquor is kept for the purpose of sale. G.S. 18-11. 

2. Intoxicating Liquor 5 2- 
The Turlington Act, except as  modified and repealed by the Alcol~olic 

Beverage Control Act, is still the law in this State, and the two Acts must 
be construed in pari materia. 

3. Intoxicating Liquor 55 4a, S b -  
G.S. 18-48 and G.S. 18-50 a re  statewide in application, and the possession 

of any quantity of nontax-paid liquor is without exception unlawful, and 
under G.S. 18-11 raises the presumption, even though less than one gallon 
in quantity, that  possession is for the purpose of sale. 

Proof of the possession by defendant in his home of less than one gallon 
of legally acquired tax-paid liquor raises no presumption against him, and 
nothing else appearing, a verdict of not guilty should be directed in a 
prosecution for possession for the purpose of sale. To this extent, G.S. 
18-11, raising the presumption from the possession of any quantity of liquor 
that  such possession is for the purpose of sale, with burden upon defendant 
to prove that  he possessed same in his private dwelliug while occupied a s  
such, for family use purposes permitted by the statute, has been modified 
by the Alcoholic Beverage Control Act. 

PARKEU, J. ,  took no part  in the consideration or decision of this case. 
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APPEAL by defendant from Crisp, Special Judge, July Term, 1952, 
GASTON. No error. 

Criminal prosecution under a warrant which charges that defendant 
did unlawfully have and possess a quantity of tax-paid and nontax-paid 
liquor for the purpose of sale. 

On 12 April 1952, officers procured a warrant authorizing the search 
of the dwelling of defendant and buildings within its curtilage. When 
they approached defendant's dwelling to make the search, they saw de- 
fendant pick up a large jar and pour some liquid therefrom into a bucket. 
I t  was later ascertained that this bucket contained white nontax-paid 
whiskey mixed with water. Defendant said the liquid in the bucket was 
lime water. They also found five pints of bonded liquor and one pint of 
gin. There were a number of empty pint bottles and empty half-gallon 
jars around the premises, and there were fruit jars "all over the woods 
out there." Both white and Negro men were in the house at  the time 
the officers arrived. 

There was a verdict of guilty. The court pronounced judgment on the 
verdict and defendant appealed. 

Attorney-General McMullan, Assistant Attorney-General Love, and 
Robert L. Emamel, Member of Staff, for the State. 

Max  L. Childers for defendant appellant. 

BARNHILL, J. There is no statutory limit upon the quantity of legally 
acquired liquor, upon which the taxes imposed by law have been paid, a 
person may lawfully have or keep in his private dwelling, while the same 
is occupied and used by him as his dwelling only, for the "family use" 
purposes prescribed in G.S. 18-11. S. v. Barnhardt, 230 N.C. 223, 52 
S.E. 2d 904; S. v. Brady, ante, 295. 

Yet in a prosecution for the unlawful possession of intoxicating liquor 
for the purpose of sale, proof of the possession by the accused of more 
than one gallon of bonded or tax-paid liquor, even within his private 
dwelling, invokes the prima facie rule of evidence created by G.S. 18-11. 
S. 11. Barnhardt, supra; S. v. Suddreth, 223 N.C. 610, 27 S.E. 2d 623; 
5. v. Wilson, 227 N.C. 43, 40 S.E. 2d 449 ; S. v. Brady, supra. 

So then, when we sweep aside the chaff and come to the substance of 
the material exceptions brought forward and discussed by the defendant, 
we find that two questions are presented for decision: (1 )  Does the stat- 
ute, G.S. 18-11, permit a person to possess in his private dwelling, when 
occupied as such, for the "family use" purposes prescribed in G.S. 18-11, 
illicit "white" "moonshine" intoxicating liquor, that is, any alcoholic 
beverage "upon which the taxes imposed by the laws of congress of the 
United States or by the laws of this state, have not been paid," G.S. 
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18-48, and secondarily, if so, (2 )  is the prima facie rule of evidence 
created by G.S. 18-11 applicable only upon proof of the possession of more 
than one gallon of such illicit liquor ? 

I t  would seem that  we have already answered these questions. Even so, 
clarification and reconciliation-to the point of modification-of some of 
our former decisions on this particular phase of our law regulating the 
possession, use, and sale of intoxicating beverages is essential. 

The  Turlington Act, now G.S. ch. 18, art .  1, except as modified and 
repealed by the Alcoholic Beverage Control Act, known as the ABC Act, 
now G.S. ch. 18, art.  3, is still the law in this State. S. v. Davis, 214 N.C. 
7 8 7 , l  S.E. 2d 104 ;  S. 0. Welch ,  232 N.C. $7, 59 S.E. 2d 199;  8. v. Brady,  
supra; S. 'L'. Avery ,  ante, 276. This was true even before the adoption 
of our General Statutes. 8. c. Davis, s u p a .  Kow that  both the Turling- 
ton Act and the ABC Act have been brought forward and re-enacted as 
separate articles of the same chapter of the General St,itutes and relate to 
the same subject matter, they must, of necessity, be considered as separate 
but related parts of the composite body of our statutory law on the subject. 

"The two Acts constitute the body of our law relat i lg to the purchase, 
possession, and sale of intoxicating liquor and must b~ construed i n  pari 
materia." 8. v. Avery ,  supra. 

G.S. 18-48, which originally was sec. 13 of the XBC Act, ch. 49, P.L. 
1937, makes i t  unlawful for any person "to have in ?is . . . possession 
any alcoholic beverages . . . upon which the taxes imposed by the laws 
of congress of the United States or by the laws of this tate, have not been 
paid . . ." and G.S. 18-50 (sec. 15  of thv ABC Act)  makes i t  unlawful 
to possess such illicit liquor for the purpose of sale. 

I n  applying these sections we said in S. c. Lockey, 214 N.C. 525, 199 
S.E. 715, that  in a prosecution for the sale of illicit liquor under G.S. 
18-50, the pn'ma facie rule of evidence created by G.S. 18-11, a part  of the 
'L'urlington Llct, may not be invoked in aid of the prosecution. This 
ruling was reiterated in S. v. McTei l l ,  225 N.C. 560, 2'5 S.E. 2d 629, and 
in S. 7l. Ppferson, 226 N.C. 255, 37 S.E. 2d 591. 

We have since said, however, that  when the two Acts are construed 
in pari mafer ia ,  ('it becomes apparent that  an  allegation in a warrant  
or bill of indictment to the effect that  the Federal and State taxes had 
not been paid upon the liquor seized or that  i t  x a s  illicit liquor is merely 
descriptive, S. v. Merrit t ,  231 N.C. 59, 55 S.E. 2d 804, and does not  . . . 
limit the prosecution to any particular section of the liquor law or deprive 
the State of the benefit of the general provisions of the law as i t  now 
exists." 8. v. Avery ,  supra. 

The time has come to clarify and reconcile these decisions to the end 
there may remain no doubt as to whether we have overruled 8. v. Lockey, 
supra, and the cases to like effect above cited. 
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The provisions of G.S. 18-50 and G.S. 18-11 are not irreconcilable. 
Indeed, when the two statutes are considered as related parts of the com- 
posite whole, they become dovetailed in such manner as to make a clear 
and understandable regulation. The term "not legally permitted," as 
used in G.S. 18-11, and the term "illicit" as used in G.S. 18-50, may not 
be equally comprehensive, yet both designate or describe a type of intoxi- 
cating beverage a person may not lawfully possess for the purpose of sale. 
To that extent at  least they are synonymous. We conclude, therefore, 
that, except as hereinafter noted, the rule of evidence created by G.S. 
18-11 applies in any prosecution for the possession of liquor for the 
purpose of sale. 

This conclusion, of necessity, overrules the statement to the contrary 
contained in S. v. Peterson, supra, and the decisions upon which that 
opinion was made to rest. More mature consideration compels such 
action. And the writer, the author of the opinion in the Peterson case, 
has long since learned that a person should never assume a position that 
he cannot back up-from. 

The provisions of G.S. 18-48 and G.S. 18-50 are statewide in applica- 
tion. S.  v. Davis, supra. The possession of any quantity of liquor upon 
which the Federal and State taxes have not been paid is, without excep- 
tion, unlawful. S. v. Barnhardt, supra; 8. v. McNeill, supra; S. v. 
dvery ,  supra; S. v. E'uqua, 234 N.C. 168, 66 S.E. 2d 667; S. v. Parker, 
234 N.C. 236, 66 S.E. 2d 907. Such contraband liquor does not come 
within the exceptive provisions of G.S. 18-11. I t  cannot be either legally 
acquired or possessed, and possession in the private dwelling of the ac- 
cused, for whatever purpose it is there kept, affords no protection against 
the positive and unqualified provisions of the ABC Act. S. v. Suddreth, 
supra; S .  a. MciVeill, supra; S. v. Barnhardt, supra; S. v. Avery, supra; 
S. v. Jenkins, 234 N.C. 112, 66 S.E. 2d 819. 

The sentence contained in S. v. Barnhardt, supra, at p. 226, to wit: 
"Under this section no distinction is made between tax-paid and nontax- 
paid liquor, and the quantity of liquor which may be possessed in one's 
private dwelling for personal consumption and family uses is unlimited." 
merely refers to the contents of G.S. 18-11. I t  has no relation to the 
provisions of G.S. 18-48 and was not intended to mean and must not be 
construed to mean that the law condones or permits the possession of 
illicit liquor in the home or elsewhere. That is one type of intoxicating 
beverage which is outlawed by the statute under any and all conditions, 
without exception. And proof of possession of any quantity thereof 
invokes the application of the rule of evidence contained in G.S. 18-11. 

Of course there was technical error in the charge "that a person has 
a right in a non-conforming county such as this to possess in his home not 
to exceed one gallon of tax-paid liquor . . . Now, you have a legal right 
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to possess not to exceed one gallon of whiskey in your h'3me." But on this 
record we do not perceive that the error was prejudicial to defendant. 
Indeed, the court thus, in effect, charged the jury that; the possession by 
the defendant in his home of the four pints of bonded whiskey and one 
pint of gin which disclosed by the stamps thereon that it had been ac- 
quired f k m  an ABC store was lawful k d  evidence in respect thereto 
should not be considered adversely to defendant unless, as later stated, 
the State established beyond a reasonable doubt, unaided by any presump- 
tion, that he in fact had i t  in his possession for the purpose of sale. 

Perhaps there is some confusion or misunderstand~ng as to the "one 
gallon" rule respecting tax-paid liquor. Under the Turlington Act proof 
of the possession of any quantity of liquor, even in one's private dwelling, 
invoked the application of the presumption or rule of evidence created 
by (IS. 18-11 and the burden rested upon defendant to show that i t  was 
possessed in his private dwelling while occupied as su1:h for the "family 
use" purposes permitted by statute. This rule was modified as to legally 
acquired liquor by the ABC Act. We so held in S. z. Suddrefh, supra. 
There, Winborne ,  J., speaking for the Court, said: ' T o  accept this con- 
struction (of the ABC -4ct) is to attribute to the Legislature the inten- 
tion to make it lawful for a person to purchase, transport and possess in 
his home for the purposes mentioned, not more than one gallon of intoxi- 
cating liquors or alcoholic beverages, and, at  the same time, to make the 
possession of it evidence of his guilt of a criminal offense for which, upon 
charges being preferred, he may be convicted by a jury and subjected to 
punishment therefor. We cannot assume that the Legislature had any 
such inconsistent and conflicting intentions." - 

I n  short, we there held that, in a prosecution for the unlawful posses- 
sion of intoxicating liquor for the purpose of sale, proof of possession by 
defendant in his private dwelling of not more than one gallon of legally 
acquired liquor raises no presumption against him and that in such case, 
nothing else appearing, a verdict of not guilty should be directed. On 
the question of the burden of proof as to whether the liquor was legally 
acquired, see S. v. Hobbrook, 228 N.C. 582, 46 S.E. 211 S42. 

I n  the trial below we find 
No error. 

PARKER, J., took no part in the consideration or decision of this case. 
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SBLLIE E. VONCANNON AND JASON VONCANNON, HER HUSBARD, FLADA 
S. CRANFORD AND FRED CRANFORD, HER HUSBAND, JESSIE S. DAW- 
SON A N D  E. H. DAWSON, HER HUSBAND, MARY S. HANCOCK AND 

GEORGE D. HANCOCK, HER HUSBAND, GENEVIEVE S. SEAWELL AND 

ARTHUR SEAWELL, HER HUSBAND, A. HOWARD SMITH A N D  ANNIE 
LEE k'. SMITH, HIS WIFE, AND W. C. PORK, At3 EXECUTOR O F  THE LAST 
WILL AND TESTAMENT OF A. H. SMITH, DECEASED, V. HUDSON BELK 
COMPANY O F  ASHEBORO, N. C., INC. 

(Filed 6 January, 1953.) 
1. Wills Q 81- 

The intent of testator as  gathered from the four corners of the instru- 
ment is the polar s tar  in the interpretation of a will, and such intent will 
be given effect unless contrary to some rule of law or a t  ~ a r i a n c e  with 
public policy. 

2. Same- 
In construing a will to effectuate the intent of testator, apparent repug- 

nancies should be reconciled and effect given to every clause or phrase or 
word, whenever possible, and to this end the court may transpose words, 
phrases or clauses, supply or disregard punctuation, or even supply words, 
phrases or clauses when necessary to effectuate the manifest intent. 

3. Wills Q 332- 
Testator devised to his wife the tract of land in question and by follow- 

ing sentence stated "For the remainder of her natural life and then a t  her 
death to be disposed of according to her wishes." Held: The will devised 
only a life estate to the widow, and the general power of disposition did 
not enlarge i t  into a fee. 

A devisee of a life estate with general power of disposition not coupled 
with any trust or beneficial interest to others, has the option to exercise 
the power or not, and upon her failure to exercise the power, the lands will 
descend a t  her death to the heirs a t  lam of testator. 

A devisee of a life estate with power of disposition not coupled with any 
trust or beneficial interest to others may release or extinguish the right to 
exercise the power of appointment, and the execution and delivery of a 
warranty deed by her constitutes an estoppel and precludes her from 
thereafter exercising such power. 

Where the widow having a life estate with power of disposition not 
coupled with any trust or beneficial interest to others, together with the 
heirs a t  law of testator, executes a warranty deed to the property, the deed 
is sufficient to convey the fee simple title thereto. 

PABKEE, J., took no part in  the consideration or decision of this case. 
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APPEAL by defendant from Hatch,  Special Judge,  October Term, 1952, 
of RANDOLPH. 

This is a controversy without action upon an agreed statement of facts, 
the pertinent parts of which are as follows: 

I. A. H. Smith, a citizen and resident of Randolph County, North 
Carolina, died on 24 February, 1933, leaving a last will and testament 
which has been duly filed and probated in the office of the Clerk of the 
Superior Court in the aforesaid county. 

2. W. C. York, the executor named in the last will and testament of 
A. H. Smith, qualified as such on 28 February, 193(3, and duly admin- 
istered the estate and filed his final account on 25 May, 1934. 

3. Upon his death, A. H. Smith left him surviving Sallie E. Smith, 
his widow (who has since married one Jason Voncannon), and five chil- 
dren, his only heirs at  law, to wit: Flada S. Cranforci, Jessie S. Dawson, 
Mary S. Hancock, Genevieve S. Seawell, and A. Howard Smith, who, 
with their respective spouses, are plaintiffs herein. 

4. The property which is the subject matter of this controversy is the 
land devised in Item Two of the last mill and testament of A. H.  Smith, 
deceased, which reads as follows : 

"I give and devise to my beloved wife Sallie Smith the tract of land 
on which I now reside, containing house and two lots on Chureh Street 
in the town of Asheboro. For  the remainder of her natural life and then 
at  her death to be disposed of according to her wishes." 

5. No  disposition of said land was made in connection with the admin- 
istration and settlement of the said testator's estate; nor has anything 
been done by the parties interested whereby their respective rights have 
been alienated or altered. 

6 .  On 17 October, 1952, all the plaintiffs, except W. C. York, executor, 
entered into a written agreement in which they agreed to sell to the de- 
fendant the above devised property for a consideration of $16,500. A 
warranty deed was duly executed by the plaintiffs, including W. C. York, 
executor of the last will and testament of A. H. Smith, deceased, and 
tendered to the defendant. The defendant refused to accept the deed on 
the ground that such instrument would not vest in it a fee simple title to 
the land described therein. 

At the hearing below his Honor held that the deed tendered by the 
plaintiffs to the defendant would vest in the defendant a fee simple title 
to the land described therein and entered judgment for specific perform- 
ance in accord with the terms of the aforesaid contr~~ct .  The defendant 
appeals and assigns error. 

H. M .  Robins for defendant, appellant. 
Miller & Moser for plaintiffs, appellees. 
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DENNY, J. The intent of the testator is the polar star that must guide 
the courts in the interpretation of a will. Coppedge v. Coppedge, 234 
N.C. 173, 66 S.E. 2d 777; Buffaloe v. Blalock, 232 N.C. 105, 59 S.E. 2d 
625; Elmore v. Austin, 232 N.C. 13, 59 S.E. 2d 205; Cannon v. Cannon, 
225 N.C. 611,36 S.E. 2d 17;  Holland v. Smith, 224 N.C. 255, 29 S.E. 2d 
888. This intent is to be gathered from a consideration of the will from 
its four corners, and such intent should be given effect unless contrary to 
some rule of law or at  variance with public policy. House v. House, 
231 N.C. 218, 56 S.E. 2d 695; Williams v. Rand, 223 N.C. 734, 28 S.E. 
2d 247; Heyer v. Bulluck, 210 N.C. 321, 186 S.E. 356. 

I n  construing a will, the entire instrument should be considered; 
clauses apparently repugnant should be reconciled; and effect given where 
possible to every clause or phrase and to every word. Williams v. Rand, 
supra; Lee v. Lee, 216 N.C. 349, 4 S.E. 2d 880; Bell v. Thurston, 214 
N.C. 231, 199 S.E. 93; West v. Murphy, 197 N.C. 488, 149 S.E. 731; 
Roberts v. Saunders, 192 N.C. 191, 134 S.E. 451 ; Snow v. Boylston, 185 
N.C. 321, 117 S.E. 14;  Hinson v. Hinson, 176 N.C. 613, 97 S.E. 465; 
Bowden v. Lynch, 173 N.C. 203, 91 S.E. 957. 

I t  is permissible in order to effectuate a testator's intent or to ascertain 
his intention, for the court to transpose words, phrases or clauses. Heyer 
v. Bulluck, supra; Washburn v. Biggerstaff, 195 N.C. 624, 143 S.E. 210; 
Gordon v. Ehringhaus, 190 N.C. 147, 129 S.E. 187; Crouse v. Barham, 
174 N.C. 460, 93 S.E. 979 ; Baker v. Pender, 50 N.C. 351. 

Likewise, to effectuate the intent of the testator, the court may dis- 
regard or supply punctuation. Carroll v. Herring, 180 N.C. 369, 104 
S.E. 892; Bunn v. Wells, 94 N.C. 67; Stoddart v. Golden, 179 Cal. 663, 
178 P. 707, 3 A.L.R. 1060. Even words, phrases and clauses will be sup- 
plied in the construction of a will when the sense of the phrase or clause 
in question, as collected from the context, manifestly requires it. Wtuh- 
burn v. Biggerstaff, supra; Gordon v. Ehringhaus, supra. 

I n  applying the above rules of construction, we hold that it was the 
intention of the testator, A. H. Smith, to give his widow, Sallie Smith 
(now Mrs. Voncannon), a life estate only in the property devised to her 
with power to dispose of it at  her death according to her wishes. 

The grant of the power to dispose of the property at her death accord- 
ing to her wishes, being annexed to a life estate, did not enlarge her estate 
so as to give her a fee in the premises. Hardee v. Rivers, 228 N.C. 66, 
44 S.E. 2d 476; Holland v. Smith, supra; Smith v. Mears, 218 N.C. 193, 
10 S.E. 2d 659; Brinn v. Brinn, 213 N.C. 282, 195 S.E. 793; Hampton 
v. West, 212 N.C. 315, 193 S.E. 290; Helms v. Collins, 200 N.C. 89, 156 
S.E. 152; Cagle v. Hampton, 196 N.C. 470, 146 S.E. 88; White v. White, 
189 N.C. 236,126 S.E. 612; Tillett v. hTixon, 180 N.C. 195,104 S.E. 352; 
Darden v. Matthezos, 173 N.C. 186, 91 S.E. 835; Fellowes v. Durfey, 
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163 N.C. 305, 79 S.E. 621; Gri f in  v. Commander, 163 N.C. 230, 79 
S.E. 499; Herring v. Williams, 153 N.C. 231, 69 C3.E. 140; Parks v. 
Robinson, 138 N.C. 269, 50 S.E. 649; Long v. Waldrczven, 113 N.C. 337, 
18 S.E. 251. 

I n  the case of Chewning v. Mason, 158 N.C. 5721, 74 S.E. 357, the 
devise was in the following language : "I give and bequeath (after all my 
just debts shall have been paid) all of my real and personal property, 
together with all debts owing my estate, to my wife, Martha Chewning, 
during her natural life, and then to dispose of as she sees proper." The 
donee never exercised the power of disposal. Even so, her heirs contended 
that she took a fee under the will. The trial court held otherwise and 
gave judgment in favor of the heirs of the testator. This Court affirmed 
the judgment. Walker,  J., in speaking for the Court, said: "There is a 
marked distinction between property and power. The estate devised to 
Mrs. Chewning is property, the power of disposal a mere authority which 
she could exercise or not, in her discretion. She had a general power 
annexed to the life estate, which she derived from the testator under the 
will. I f  she had exercised the power by selling the hnd ,  the title of the 
purchasers would have been derived, not from her, who merely executed 
the power, but from the testator or the donor of the power. . . . Where 
an interest, and not a mere power, is conferred, the absolute property is 
vested, without any act on the part of the legatee; but where a power 
only is given, the power must be executed, or i t  will fail. We may, there- 
fore, take the rule to be settled that where lands are devised to one gen- 
erally, and to be a t  his disposal, this is a fee in the devisee; but where 
they are devised to one expressly for life, and afte:rwards to be at  his 
disposal, only an estate for life passes to the devisee,. with a bare power 
to dispose of the fee." 

The real question, t.herefore, for determination on this appeal is 
whether or not the donee of the power given in  the testator's will may 
with the joinder of all the heirs at  law of the testator and their spouses, 
give a deed in fee simple to the devised premises. Certainly the widow 
has the power to execute a good and indefeasible title to her life estate. 
But, i t  is optional with her as to whether or not she will exercise the 
power to dispose of the fee. I f  she elects not to exercise the power of 
disposition, the remainder, in the absence of any conveyance thereto, 
would, upon the death of the life tenant, become vested in fee simple in 
the heirs at  law of the testator. Chewning v. Mason, supra. 

I t  is said in 72 C.J.S., Powers, section 19, page 41.1, "A general bene- 
ficial power may always be surrendered by the grantee or donee and thus 
extinguished, provided the donor's intention is not thereby frustrated; 
thus, when a power is one which the donee may exercise for his own 
benefit, i t  may-be extinguished by his act. Even a special power, when 
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not coupled with a trust, may be surrendered, renounced, or released and 
thereby extinguished. 

",4ny dealing by the donee of an extinguishable power with the prop- 
erty forming its subject matter which is inconsistent with the exercise 
of the power, puts an end to i t  but such donee may absolutely alienate 
his estate in the property without extinguishing the power, if it can there- 
after be exercised without derogation of the alienee's estate." 

Likewise, we find in 41 Am. Jur., Powers, section 96, p. 875, et seq., 
the following statement with respect to the extinguishment of powers: 
"A general power to appoint by will may be released and extinguished by 
the donee's deed. I t  has been said that if the donee of a general power 
may appoint to his own estate or to anyone in the world, no individual is 
wronged by what he may do, and, therefore, no individual has a right to 
complain." This same authority states in the succeeding section, p. 876, 
"A release or extinguishment of a releasable power of appointment may 
take any form. I t  may be by a contract or by deed, or it may be implied 
from a covenant of general warranty. A release of a power of appoint- 
ment may be effected either by express covenant or instrument of release, 
or by some act of the donee which is inconsistent with the subsequent 
exercise of the power. A releasable power of appointment may be re- 
leased or extinguished by an agreement not to appoint. . . . Moreover, 
any conduct of a donee of a general power, which in good faith precludes 
him from making a voluntary appointment under the power, operates as 
an estoppel, and any dealing with the estate by the donee inconsistent with 
the exercise of the power by which the rights of others are affected, termi- 
nates the power . . ." 

I n  the case of Langley w. Conlan,  212 Mass. 135, Ann. Cases 1913C, 
page 421, where lands had been devised to the daughter, coupled with 
power of appointment by will, and the daughter executed a mortgage on 
the premises and subsequently exercised the power of appointment, the 
court held that she was estopped by her conduct from exercising the power 
and that her appointees took nothing thereunder. And our Court in 
Ti l l e t t  1.. X i s o n ,  supra, cited with approval the following statement from 
the Lnngley opinion : "It  is only consonant with principles of fair dealing 
and common sense that any conduct of the donee of a power which in 
good faith precludes him from making an appointment should have the 
effect of an estoppel. Any dealing with the estate by the donee of the 
power inconsistent with its exercise by which the rights of others are 
affected puts an end to the power." 

I n  the instant case, A. H. Smith, the testator, created a life estate in 
the devised premises for the benefit of his widow. He  made no disposi- 
tion of the property in the event of her failure to exercise the power of 
appointment; he died intestate to that extent. Hence, the property 
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vested in  his heirs a t  law, subject to the widow's life estate, and subject to 
be divested by the exercise of the power of appointment by the widow. 
Ti l l e t t  v. N i x o n ,  supra. 

The holder of the life estate, under these circumstances, could dispose 
of such estate without impairing her right to exercise the power of ap- 
pointment. And, likewise, since there is no trust or beneficial interest 
coupled with the power to  be exercised for the benefit of the remainder- 
men or anyone else, she may release or extinguish her right to exercise 
the power of appointment. LangZey v. Conlan,  supra. Therefore, we 
hold that  the execution and delivery of a warranty deed by the life tenant 
(Mrs. Voncannon, the donee of the power of appointment), will consti- 
tute an  estoppel and preclude her from passing any interest in the devised 
premises under such power. Consequently, the deed tendered to the 
defendant is sufficient to convey a n  absolute fee simple title to the prem- 
ises described therein. 

The  judgment of the court below is 
Affirmed. 

PARKER, J., took no part  in the consideration or decision of this case. 

JAMES H. McLANEY V. ANCHOR MOTOR FREIGHT, INC., O F  DELA- 
WARE, SOUTHERN PINE MILLS, INC., AND GEORGE McLANEY, JR. 

(Piled 6 January, 1953.) 
1. Pleadings § l o o  

A demurrer admits the truth of the allegations of fact contained in the 
complaint together with relevant inferences of fact necessarily deducible 
therefrom, but does not admit conclusions or inferemes of law. 

Upon demurrer, the complaint will be liberally construed, giving the 
pleader every reasonable intendment in his favor, and the demurrer over- 
ruled unless the pleading be fatally defective. 

3. Automobiles 8s 8d, 18d, 21-Complaint held to allege intervening negli- 
gence of one defendant insulating negligence of other in stopping on 
highway without giving signal. 

The complaint alleged in effect that plaintiff was riding in the car of one 
defendant which was following closely a truck belonging to the same 
defendant, and that both vehicles were following a. truck owned by the 
appealing defendant, that the truck of the appealing defendant was stopped 
on the highway by its driver without giving any signal and without regard 
to traffic on the highway, that the following truck, without slackening 
speed, turned sharply to its left and passed the parked truck, but that the 
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driver of the car failed to keep a proper lookout, was driving a t  excessive 
speed under the circumstances, and was following too closely the preced- 
ing vehicle, and as a result collided with the rear of the parked truck. 
Held: The demurrer of the appealing defendant should have been sus- 
tained on the ground that the facts of the complaint disclose that any 
negligence on the part of its driver in stopping or parking its truck was 
insulated by the intervening, independent negligence of the driver of the 
car. 

4. Neligence 5s 7, 16- 
Where it appears from the facts alleged in the complaint that the injury 

was independently and proximately produced by the wrongful act, neglect, 
or default of an outside agency or responsible third person, defendant's 
demurrer to the complaint should be sustained. 

PABKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendant Anchor Motor Freight, Inc., of Delaware, from 
Bone, J., S March, 1952, of BLADEK. 

Civil action to recover damages for personal injury allegedly resulting 
from actionable negligence of defendant heard upon demurrer to com- 
plaint. 

Plaintiff alleges in his complaint in pertinent par t :  
"2. That the defendant Anchor Motor Freight, Inc., of Delaware is a 

corporation . . . under the laws of the State of Delaware . . . engaged 
in the motor freight business, and . . . frequently operates motor vehi- 
cles over and upon the highways of North Carolina. 

"3. That the defendant Southern Pine Mills, Inc., is a domestic corpo- 
ration . . . State of North Carolina . . . engaged in the business of 
logging and manufacturing lumber. 

"4. That the defendant George McLaney, Jr., is President of Southern 
Pine Mills, Inc. 

"5. That . . . defendant Southern Pine Mills, Inc. purchased . . . 
a tudor sedan for the exclusive use of its president . . . and . . . at the 
time of the collision, as hereinafter alleged," he ('was operating said 
vehicle, accompanied by the plaintiff . . . with the permission of, and as 
officer and agent of defendant, Southern Pine Mills, Inc., within the scope 
of his authority and in the performance of his rights and duties . . . 

"6. That on or about the 21st day of March, 1950, the defendant 
George McLaney, Jr., was operating said . . . tudor sedan on U. S. 
Highway #701, about eight miles north of the Town of Elizabethtown, 
North Carolina, and was driving in a northerly direction, behind a log- 
ging truck owned by the defendant Southern Pine Mills, Inc., and oper- 
ated by its employee Henry Guion; that the defendant George McLaney, 
Jr., directed his attention to a motor vehicle which had become stuck in 
the sand on the left or west shoulder of said highway; that, upon return- 



716 I N  T H E  SUPREME COURT. [236 

ing his attention to said highway, the defendant George NcLaney, Jr., 
saw the company vehicle operated by Henry Guion cut sharply to its left, 
and then saw a Chevrolet truck and freight trailer pal-ked upon the paved 
and traveled portion of the said highway #701; that said defendant ap- 
plied his brakes and otherwise made an effort to avoid a collision, but was 
unable to do so, and ran said car into the left rear side of said freight 
trailer. 

"7. That said Chevrolet truck and trailer, which had stopped or was 
parked upon said highway as above stated, was owned by the defendant 
,4nchor Motor Freight, Inc. of Delaware, and operated by its agent or 
employee Russell Fisher Yeagers, who at all times referred to was driving 
said truck and trailer in the performance of his duty and within the 
course of his employment as such agent or employee . . . 

"8. That at  the times above referred to Henry Guion was the driver 
of said logging truck owned by the defendant Southern Pine Mills, Inc., 
and that he was an employee of said corporation and was driving said 
logging truck and trailer in the performance of his duty, all within the 
course of his employment as such employee . . . 

"9. That at  the time of . . . said collision, the defendant George 
McLaney, Jr., officer and agent of defendant Southern Pine Mills, Inc., 
was negligent in  that : ( a )  H e  operated the car of the defendant Southern 
Pine Mills, Inc., without keeping a proper lookoul, for other vehicles 
traveling and stopping upon the highway, and without regard to the 
safety of persons with him. (b)  That he diverted hi3 attention from the 
highway to a motor vehicle that was stuck in the sand off of and on the 
west side of the highway. (c) H e  operated said car negligently in follow- 
ing too closely behind the vehicle immediately in front of him, (d )  . . . 
a t  a speed greater than was reasonable and prudent under the circum- 
stances and conditions then existing, and without regard to the traffic 
conditions and circumstances then and there existing. 

'(10. That a t  the time of . . . said collision, Rus!;ell Fisher Yeagers, 
driver and agent of the defendant Anchor Motor Freight, Inc. of Dela- 
ware, was negligent in that :  ( a )  H e  stopped and parked said truck and 
trailer upon the main traveled portion of said highway in violation of 
G.S. 20-161 ; (b)  he failed to give, at  the time of stopping said vehicle, 
and just prior thereto, a correct and visible signal to i,he driver or drivers 
of vehicles behind him, indicating his intention to slow down or stop; 
(c) he failed to keep a proper and careful lookout for other vehicles upon 
the said highway, and (d)  he operated said truck without regard to traffic, 
conditions and circumstances then and there existing upon the said 
highway. 

"11. That a t  the time of . . . said collision Henry Guion, the driver 
and employee of the defendant Southern Pine Mills, I nc. was negligent in 
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that :  ( a )  H e  negligently followed too closely the truck and trailer of 
Anchor Motor Freight, Inc., of Delaware; (b)  he cut out sharply to the 
left around the parked truck and trailer of the defendant Anchor Motor 
Freight, Inc. of Delaware, without giving a horn or hand signal, or other- 
wise giving notice or warning to the following vehicle operated by the 
defendant George McLaney, Jr., (c) he failed to keep a proper and care- 
ful lookout ; (d)  he failed to decrease his speed when the vehicle preceding 
him slowed down and came to a stop ; (e) he operated said vehicle without 
regard to the traffic conditions and circumstances then and there existing. 

"12. That as a result of said collision the . . . tudor sedan of the 
Southern Pine Mills, Inc. was completely demolished, and the plaintiff 
sustained multiple fractures of the head, his face cut, punctured and torn, 
etc. . . . 

"16. That the said negligent acts of defendants as hereinabove alleged 
was a proximate cause of the injuries sustained by plaintiff as afore- 
said . . ." 

Wherefore, the plaintiff prays recorery in large amount. 
The defendant Anchor Motor Freight, Inc., demurred to the complaint 

for that same does not state sufficient facts to constitute a cause of action 
against it, in that it appears upon the face of the complaint: 

"1. That the sole proximate cause of the motor vehicle collision in  
question was the negligence of the defendants Southern Pine Mills, Inc., 
and George McLaney, J r .  

'(2. That if this defendant was guilty of any act of negligence, the same 
mas insulated and rendered inoperative by the negligence of the defend- 
ants Southern Pine Mills, Inc., and George McLaney, Jr." 

The parties having agreed that the demurrer might be heard out of 
term and out of the county in which the action is pending, and that order 
in respect thereto might be signed out of term, out of the county, and out 
of the district, and the Judge holding courts of the Ninth Judicial Dis- 
trict, being of opinion that the demurrer should be overruled, entered 
order in accordance therewith at  Nashville, N. C., on 8 March, 1952. 

Defendant Anchor Motor Freight, Inc., excepts thereto, and appeals 
therefrom to Supreme Court and assigns error. 

H. H. Clark and Edwjard B. Clark for plaintiff, appellee. 
A. J .  Fletcher and F. T .  Dupree, Jr., for defendant Anchor Motor 

Freighf, Inc., appellant. 

WINBORRTE, J. The demurrer of the appellant, Anchor Motor Freight, 
Inc., presents the question as to whether or not the facts alleged in the 
complaint of plaintiff are sufficient to constitute a cause of action against 
them. For this purpose the truth of the allegations contained therein 
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are admitted, and "ordinarily relevant inferences of fact necessarily 
deducible therefrom are also admitted. But the principle does not extend 
to admissions of conclusions or inferences of law," 13allinger v. Thomas, 
195 N.C. 517, 142 S.E. 761. See also Bumgardner v. Fence Company, 
ante, 698, and cases there cited. 

Also, i t  is provided by statute, G.S. 1-151, that "in the construction of 
a pleading for the purpose of determining its effect its allegations shall 
be liberally construed with the view to substantial justice between the 
parties." And decisions of this Court interpreting and applying the 
provisions of this statute require that every reasonable intendment must 
be in favor of the pleader. The pleading must be fatally defective before 
i t  will be rejected as insufficient. See Ins. Co. v. McCraw, 215 N.C. 105, 
1 S.E. 2d 369, and cases there cited. 

I n  the light of the provisions of the statute, as so interpreted and 
applied, admitting the truth of the facts alleged in the complaint, this 
Court is constrained to conclude as a matter of law that the allegations 
in respect of this defendant, the appellant Anchor :\dotor Freight, Inc., 
are fatally defective upon the ground on which thta demurrer is predi- 
cated, that is, it affirmatively appears upon the face of the complaint that 
the injury of which plaintiff complains was, as stated by Stacy, C. J., in 
Smi th  v. Sink ,  211 N.C. 725, 192 S.E. 108, "independently and proxi- 
mately produced by the wrongful act, neglect, or default of an outside 
agency or responsible third person," to wit, the defendant George Mc- 
Laney, J r .  See Nurray  v. R. R., 218 N.C. 392, 11  S.E. 2d 326; also 
Harton 1). Telephone Co., 141 N.C. 455, 54 S.E. 299; Ballinger v. 
Thomas, supra; Boyd v. R. R., 200 N.C. 324, 156 S.E. 507; Hinnant v. 
R. R., 202 N.C. 489, 163 S.E. 555; Powers v. Sternberg, 213 N.C. 41, 
195 S.E. 88; Butner v. Spease, 217 N.C. 82, 6 S.E. 2d 808; Chinnis v. 
R. R., 219 N.C. 528, 14 S.E. 2d 500; Warner v. Ltzarus,  229 N.C. 27, 
47 S.E. 2d 496; Mintz v. Murphy,  235 N.C. 304, 69 S.E. 2d 849; Clark v. 
Lambreth, 235 N.C. 578, 70 S.E. 2d 828; Godwi?t v. Nixon,  ante, 632. 

The factual situation here is so strikingly similar to that in Murray 
v. R. R., supra, as it related to conduct of defendant Elliott, in operation 
of her automobile, that the question of law here presented might fairly 
be decided on the authority of that case. There the driver of the car 
which was being overtaken by defendant Elliott, saw the obstruction in 
the highway, created by defendant railroad in repairing a grade crossing, 
slowed down, turned to the left and passed in safety and without injuring 
anyone. But  as she put on speed to pass, the car turned left to by-pass the 
obstruction and, as she said, she "had nowhere to go but to hit the obstruc- 
tion or the other car." She did the former, and plaintiff, a workman 
engaged in the repair work, was injured. The Coui-t, speaking thereto, 
held that the "evidence points unerringly to the conclusion that this 
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situation was created by her failure to  exercise ordinary care and to  
observe the law of the road in the operation of her automobile, and that  
the injury to plaintiff was proximately caused thereby, independent of 
any act or  omission of duty upon the par t  of the defendant Railroad 
Company," citing Boyd  v. R. R., supra;  Powers v. S t e m b e r g ,  supra; 
Butner  v. Spease, supra, where the subject of intervening negligence had 
been recently treated and applied. 

Hence, we hold tha t  the demurrer here is well founded, and should be 
sustained. Therefore the judgment below is 

Reversed. 

PARKER, J., took no part  in the consideration or decision of this case. 

POSET E. WRENN v. HOWARD OLIVER GRAHAM, KIKER & YOUNT, 
INC., AND F. A. TRIPLETT, INC. 

(Filed 6 January, 1953.) 
1. Pleadings #j 3a, 1+ 

A party may not bring forward allegations contained in prior para- 
graphs of the pleading by referring to such paragraphs by number and 
stating that pleader repleads them. Rule of Practice in the Supreme 
Court 20 (2).  

2. Pleadings 85 2, 10- 
Ordinarily, only matters which are germane to the original or primary 

cause of action and in which all the parties have a community of interest 
may be litigated in the same action. 

3. Same- 
The personal injuries and property damage suffered by a party, and not 

the accident causing them, is the subject of his action in tort, and his right 
to compensation therefor is the claim he asserts, and only such torts a s  
arise immediately and directly out of the subject of the original or primary 
action and which have such relation thereto that their adjustment is 
necessary to a full and final determination of that cause may be joined 
in the complaint or pleaded as a cross action. G.S. 1-123. 

4. Pleadings § 10-Defendant may not set up cross action against his co- 
defendants to recover for his own injuries or  damage. 

Plaintiff's car was involved in a collision a t  the beginning of a highway 
detour around a project for the widening of the highway and the rebuild- 
ing or construction of certain bridges. Plaint= instituted suit against 
the driver of the other car involved in the collision and the highway and 
bridge contractors. Defendant driver asserted a counterclaim against 
plaintiff and the contractors as joint tort-feasors. Held: Demurrer of 
the contractors to the cross action for misjoinder of parties and causes 
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was properly allowed, since the individual defendant's right of action 
against the contractors does not arise out of the subject of plaintiff's cause 
of action and is not necessary to a full and final determination of plaintib's 
claim, and plaintiff may not be required to allow defendants to fight out 
their rights and liabilities as between themselves in his action to recover 
his damages. G.S. 1-123. 

APPEAL by defendant Graham from S ink ,  J., Sep:rmber Term, 1952, 
GUILFORD. Affirmed. 

Civil action t o  recover compensation for personal in juries and property 
damage, heard on demurrer of the corporate defendani s to the cross action 
pleaded against then1 by the defendant Graham and inotion to strike the 
same. 

Defendant Kiker & Yount, Ine., contracted with the State Highway 
and Public Works Commission to widen and resurface. a part  of U.S. 220 
near the Guilford Battleground. Defendant Triplett, Inc., contracted 
to rebuild or construct certain bridges as a part  of the same road improve- 
ment project. There was a temporary detour constructed for the use of 
the public while work on one of the bridges mas in  progress. 

An  auto operated by plaintiff on the detour and one operated by defend- 
ant  Graham on the main highway collided just as plaintiff was emerging 
from the south end of the detour onto the main highway. Plaintiff makes 
allegations of negligence against all three defendants which are not mate- 
rial here. 

Defendant Graham, in his answer, after denying ar,y negligence on his 
part  and alleging certain defenses, pleads a "cross action" against his 
codefendants and a "counterclaim" against plaintiff. H i s  asserted claim 
is stated in one cause of action against his codefendants and plaintiff as 
joint tort-feasors. 

The  corporate defendants appeared and demurred to said cross action 
and moved to strike the same for the reasons assigned in the written 
demurrers filed. The demurrers were sustained and defendant Graham 
excepted and appealed. 

A d a m  Younce for defendant appellant, Howard Oiiver Graham. 
Huger  8. R i n g  for defendant appellee R i k e r  ct? Y o u ~ t ,  Inc., and Smith, 

Sapp ,  Moore & Sntith for defendant appellee F. A. Tripleft, Inc. 

I~ARNHILL, J. Paragraph 2 of appellant's cross action is as follows: 
"2. This defendant herewith repleads paragraphs 3 ,  2, 3, 4, 5, 6, 7, 8, 

9, 10, 11 and 12 of the further answer and defense hereinabove appear- 
ing." 

This  does not  suffice to  bring forward and make any allegation in  the 
further defense a part  of the cross action. Rule 20 (2) ,  Rules of Practice 
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in the Supreme Court, 221 N.C. 557 ; Guy v. Baer, 234 N.C. 276, 67 S.E. 
2d 47; Alexander v. Brown, ante, 212. This being true, the allegations 
contained in the cross action are insufficient to state a cause of action 
either against plaintiff or the corporate defendants. But we do not base 
our decision on that ground, for to do so would merely invite repleading 
and necessitate another appeal to decide the real question the parties seek 
to present. That question is this: I n  an action founded on allegations 
of negligence, may one of the three defendants file and prosecute a cross 
action against his codefendants to recover compensation for personal 
injuries and property damage which he alleges arose out of and were 
proximately caused by the same automobile collision out of which plain- 
tiff's cause of action arose? The statute, G.S. 1-123, and our decisions 
thereunder answer in the negative. 

Ordinarily only those matters germane to the cause of action asserted 
in  the complaint and in which all the parties have a community of inter- 
est may be litigated in the same action. Horton v. Perry, 229 N.C. 319, 
49 S.E. 2d 734, and cases cited. 

"In order that a cross action between defendants may be properly con- 
sidered as a part of the main action, it must be founded upon and con- 
nected with the subject matter in litigation between the plaintiff and the 
defendants." Montgomery u. Blades, 217 N.C. 654,9 S.E. 2d 397; Horton 
v. Perry, supra. I t  must be in reference to the claim made by the plaintiff 
and based upon an adjustment of that claim. Coulfer a. Wilson, 171 N.C. 
537, 88 S.E. 857; Schnepp v. Richardson, 222 N.C. 228, 22 S.E. 2d 555. 
"Each cause of action must relate to one general right. . . . Each must 
be so germane to i t  as to be regarded really as a part thereof" and ". . . 
directed to the same subject matter which constitutes one general right." 
Pressley I). Tea Co., 226 N.C. 518, 39 S.E. 2d 382; Hnncammon v. Carr, 
229 N.C. 52, 47 S.E. 2d 614; Schnepp v. Richardson, supra. 

Whether joined in the complaint with another cause of action or 
pleaded as a cross action, a tort claim relied upon must arise out of the 
subject of the original or primary action and "the connection . . . must 
be immediate and direct." Hancammon v. Carr, supra. Questions in 
dispute among the defendants in an action may not be litigated in that 
action unless they arise out of the subject of the action as set out in the 
complaint and have such relation to the plaintiff's claim as that their 
adjustment is necessary to a full and final determination of that cause. 
Hulbert v. Douglas, 94 N.C. 128 ; Schnepp v. Richardson, supra; Mont- 
gomery v. Blades, supra. I n  other words, a plaintiff may not be required 
to cool his heels in the anteroom while defendants fight out, by cross 
action, a claim, one against the other, which is independent of and irrele- 
vant to the cause he asserts. Schnepp v. Richardson, supra; Beam v. 
Wright, 222 N.C. 174, 22 S.E. 2d 270. 
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The roots of the controversy on this appeal are lodged in conflicting 
interpretations of the term "the same subject of action" as used in G.S. 
1-123, and like terms appearing in our decisions. 

('The 'subject of the action' means . . . the thing in respect to which 
the plaintiff's right of action is asserted whether it be specific property, 
a contract, a threatened or violated right, or other thing concerning which 
an action may be brought and litigation had." Phillips, Code Pleading, 
2d Ed., see. 377, p. 423; Hancammon v. Carr, suprcl. 

While his cause of action, as alleged by him, arose out of the collision 
of the two automobiles, and proof in respect thereto is essential, the 
collision is not the subject of plaintiff's action. The personal injuries 
and property damage suffered by him as a result thereof is the subject of 
his action and his right to compensation therefor is the claim he asserts. 
Montgomery v. Blades, supra; Horton v. Perry, supra. 

Here, in effect, Graham, in respect to his cross action, makes himself 
a plaintiff against his codefendants. He  is suing on one cause of action 
while plaintiff alleges an entirely different cause. Plaintiff has no inter- 
est in his claim against the corporate defendants and he, as complainant, 
has no interest in the claim asserted by plaintiff. Had he and plaintiff 
joined forces and instituted a joint action against the other defendants, it 
would have clearly constituted a misjoinder of causes and parties. From 
a practical standpoint, there is no difference in the course he here seeks to 
pursue. ~ M o n t g o m e r ~  v. Blades, supra; Horton v. Perry, supra. He 
asserts against his codefendants a cause of action which is independent of 
and irrelevant to the "subiect of action" which fo rn~s  the basis of plain- 
tiff's claim. Hence the order sustaining the demurrers and striking the 
cross action contained in Graham's answer must he affirmed. Teague v. 
Oil Co., 232 N.C. 65, 59 S.E. 2d 2. 

The appellant, through his counsel, contends that since his cross action 
is against plaintiff and his codefendants as joint tort-feasors, the rule 
stated in the Blades and like cases has no application here. This inter- 
esting argument is ingenious but not persuasive. While defendant has 
the right to litigate in this action all questions pertaining to the cause of 
action alleged by plaintiff, including the liability of plaintiff for the inju- 
ries he-Graham-allegedly suffered as a proximate result of plaintiff's 
negligence, he may not pursue his claim against the 2orporate defendants 
in this action. 

Had appellant elected to institute a separate ani! independent action 
against plaintiff and the corporate defendants, the trial judge, in his 
discretion, could have consolidated the two actions for trial. This is a 
roundabout way to the same end appellant seeks to accomplish here. 
Nonetheless, the statute does not permit the joinder of the two causes as 
a matter of right. Whether all persons suffering in;jury or damage aris- 
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ing out of one a n d  t h e  same motor  vehicle collision should be permit ted 
t o  join a s  coplaintiffs against  the  allegedly negligent motorist is f o r  t h e  
General  Assembly t o  decide. T h i s  Cour t  studiously refrains  f r o m  making  
l a w  by  judicial fiat. It only applies it as  it is written. 

T h e  order  entered i n  the  court  below is  
Affirmed. 

JAMES SWINTON AND WIFE, JANIE SWINTON, v. SAVOY REALTY 
COMPANY, A COBPORATION, AND A. TOLA. 

(Filed 6 January, 1953.) 
1. F r a u d  8 1% 

Plaintiffs' evidence to the effect that  they a r e  aged Negroes without 
education, that  they were induced to enter a contract for the purchase of 
a lot 80 x 150 feet by fraudulent representation of the vendor's agent that 
the lot included additional lands, the corners of which were pointed out to 
them on the ground, is held sufficient to be submitted to the jury in their 
action for fraud. 

a. Limitation of Actions 9 5 b  
Plaintiffs, aged Negroes without education, instituted this action to 

recover damages for fraudulent representations a s  to the amount of land 
included in a lot purchased by them. Held: Their testimony was sufficient 
to show that  the action was begun within three years from the time the 
facts constituting the alleged fraud were discovered, or should have been 
discovered by them in the exercise of reasonable diligence. G.S. 1-52 (9) .  

3. Damages 8 7- 
I n  this State, punitive damages may be awarded in the sound discretion 

of the jury in tort actions provided there be some features of aggravation, 
as  when the wrong is done willfully o r  under circumstances of rudeness, 
oppression, or in a manner which evinces a reckless and wanton disregard 
of plaintiffs' rights. 

4. Same-- 
Punitive damages may not be awarded in a n  action for fraud merely 

upon a showing of the misrepresentation constituting the basis of the cause 
of action, without more. 

5. Appeal a n d  E m o r  Q 3Of- 
Hxceptions to  the charge will not be sustained when i t  is without preju- 

dicial error construed contextually. 

6. Appeal and  E r r o r  8 29- 
Exceptions not supported by any reason or argument a re  deemed aban- 

doned. Rule of Practice in the Supreme Court 28. 

PARKEB, J., took no part  in the consideration or decision of this case. 
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APPEAL by defendants from Bone, J., May Term, 1952, of CUMBER- 
LAND. Modified and affirmed. 

Suit to recover damages for fraud in the sale of land. 
The plaintiffs alleged and offered evidence tending to show that defend- 

ant Realty Company, through its agent and employee A. Tola, who was 
acting within the scope of his employment and about the business of the 
defendant Corporation, induced plaintiffs to contract to purchase a lot of 
land 80 by 150 feet at  the price of $2,000 by falsely and fraudulently 
representing that the boundaries of the lot as designated and pointed out 
by the defendants embraced an area "268 feet wide and 160 yards deep," 
showing them the corners of a lot of that area which the defendants repre- 
sented the plaintiffs were purchasing. This included the house in which 
plaintiffs lived. After having paid the purchase price over a period of 
years, upon receipt of the deed the plaintiffs learned that the lot therein 
conveyed was only 80 by 150 feet and worth no more than $500. Plain- 
tiffs asked for $1,500 damages, and also for an additional amount as 
punitive damages. 

The defendants denied the imputation of fraud and offered evidence 
that the lot was sold by a plat showing it was No. 310, and only 80 by 150 
feet in size, and further that the plaintiffs who had lived on the premises 
for many years knew at the time or learned more than three years before 
suit the size of the lot sold them, and defendants plead the three years' 
statute of limitations. 

Issues were submitted to the jury and i~nswered as follows : 
"1. Did the defendant -1. Tola falsely and fraudulently represent to 

the plaintiffs that the boundaries of the land contrmted to be sold by 
agreement dated April 3, 1944, were as set out in paragraph 10 of the 
plaintiffs' substituted and amended complaint? 

"Answer : YES. 
"2. I f  SO, was the defendant Tola acting as the agt~nt of the corporate 

defendant at  said time? 
('Answer : YES. 
'(3. Are the plaintiffs barred by the statute of l im~tations? 
"Answer : NO. 
"4. What actual damage, if any, are the plaintiffs entitled to recover 

of the defendants ? 
"Answer : $1500.00. 
"5. What punitive damages, if any, are the plaintiffs entitled to recover 

of the defendants ? 
"Answer : $1500.00." 
Upon the coming in of the verdict the court having some doubt as to 

the third issue, set the verdict on that issue aside, and a t  a subsequent 
term again submitted i t  to the jury with the result that the issue was again 
an~wered "No." 
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Upon the verdict judgment was rendered that  plaintiffs recover $1,500 
compensatory damages and $1,500 punitive damages. 

Jones & Jones for plaintiffs, appellees. 
Robert H .  Dye  for defendants, appellants. 

DEVIN, C. J. The defendants noted numerous exceptions during the 
trial, but base their appeal chiefly on three grounds: (1 )  the denial of 
their motion for judgment of nonsuit, (2 )  submission of issue of punitive 
damages, and (3 )  errors in the court's instructions to the jury. 

1. I t  is apparent from an  examination of the record that  the plaintiffs' 
evidence considered in the light most favorable for them was sufficient 
to  make out a case for the jury. The  plaintiffs are aged Negroes without 
education, and their testimony, if believed, was adequate to establish 
actionable fraud. Garland v. Penegar, 235 N.C. 517, 70 S.E. 2d 486; 
Gray  v. Edmonds ,  232 N.C. 681, 62 S.E. 2d 77 ; Kennedy  v. T r u s t  Co., 
213 N.C. 620, 197 S.E. 130. 

The plaintiffs' evidence was sufficient to show that  the action was begun 
within three years of the time when the facts constituting the alleged 
fraud were discovered, or should have been discovered in the exercise of 
reasonable diligence. G.S. 1-52 ( 9 )  ; Lee v. Rhodes, 231 N.C. 602, 58 
S.E. 2d 363; W i m b e r l y  v. Furniture S fores ,  216 N.C. 732, 6 S.E. 2d 512; 
Harget t  v. Lee, 206 N.C. 536, 174 S.E. 498. The facts stated in Harding 
71. Ins .  Co., 218 N.C. 129, 10 S.E. 2d 599, and Harge t f  7:. Lee, 206 K.C. 
536, 174 S.E. 498, cited by defendants, are materially different from 
those in  the case a t  bar. 

2. Defendants assign error in the action of the court in submitting an 
issue as to punitive damages. 

The power of the court to assess punitive or exemplary damages, and 
thereby authorize the taking of money from the defendant and awarding 
it to the plaintiff in addition to that  sufficient to conlpensate him for the 
injury done him, is questioned in some jurisdictions (25 C.J.S. 708), but 
i t  has been uniformly held with us that  punitive damages may be awarded 
in the sound discretion of the jury and within reasonable limits, though 
the right to such an  award does not follow as a conclusion of law because 
the jury has found an  issue of fraud against the defendant. There must 
be an element of aggravation accompanying the tortious conduct which 
causes the injury. Smar t  money may not be included in the assessment 
of damages as a matter of course simply because of an  actionable wrong, 
but only when there are some features of aggravation, as when the wrong 
is done willfully or under circumstances of rudeness, oppression, or in a 
manner which evinces a reckless and wanton disregard of the plaintiff's 
rights. Baker  v. Wins low,  184 N.C. 1,113 S.E. 570. "But these damages 
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are awarded on the ground of public policy, for example's sake, and not 
because the plaintiff has a right to the money, but it goes to him merely 
because it is assessed in his suit." Co.tton v. Fisheries Products Co., 181 
N.C. 151, 106 S.E. 487. 

I n  the American Law Institute Restatement Law of Torts, sec. 908, 
it is said : " 'Punitive damages' are damages, other than compensatory or 
nominal damages, awarded against a person to punish him for his out- 
rageous conduct." I n  actions to recover damages for a tort which involves 
the ingredient of fraud, malice, insult or is characterized by reckless and 
wanton disregard of the rights of the plaintiff exemplary or punitive 
damages may be awarded for the purpose of punishing or making an 
example of the defendant. 15 A.J. 713. As a general rule exemplary 
damages are not recoverable in actions for breach of contract. 25 C.J.S. 
716; Saberton v. Greenwald, 146 Ohio St. 414; 165 .Q.L.R. 599. 

In  Saberton v. Greenwald, supra, the action was to recover damages for 
fraudulent representation in the sale of a watch. I t  was held by a divided 
court that punitive damages might be recovered under the facts of that 
case. Three Justices dissented, arguendo, on the ground that the tort sued 
on was not of such a character as to warrant the assessment of punitive 
damages, questioning also the power of the court to make the defendant 
pay twice for the same wrong. 

In some cases, in actions to recover damages for fraud, where punitive 
damages are asked, i t  is suggested that a line of demarcation be drawn 
between aggravated fraud and simple fraud, with punltive damages allow- 
able in the one case and refused in the other. I n  a note in 165 A.L.R. 616, 
i t  is said: "All that can be said is that to constitute aggravated fraud 
there must be some additional element of asocial behavior which goes 
beyond the facts necessary to create a case of simple f~aud ."  

Without undertaking to pursue this further, we think the rule is that 
the facts in each case must determine whether the fraudulent representa- 
tions alleged were accompanied by such acts and conduct as to subject the 
wrongdoer to an assessment of additional damages, for the purpose of 
punishing him for what has been called his "outrageous conduct." 

'Cn the case at  bar the plaintiffs' original complaint alleged that defend- 
ants entered into a written contract to convey lot No. 310, and pointed 
out certain lines as the boundaries of this lot, and plaintiffs in their com- 
plaint demanded specific performance of the contract according to the 
boundaries thus indicated. Subsequently in an amended and substituted 
complaint, plaintiffs having accepted the deed to lot :310, sued to recover 
damages for the loss occasioned by defendants' fraud in the sum of $1,500. 
This the jury awarded them. Thus the plaintiffs seem to have been made 
whole for the $2,000 paid out, as they have received a lot worth $500 and 
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$1,500 as damages on the ground of fraud. This is all the plaintiffs asked 
for, except an additional amount as punitive damages. 

We are inclined to the view that  the facts in evidence here are not 
sufficient to warrant  the allowance of punitive damages. There was no 
evidence of insult, indignity, malice, oppression or bad motive other than 
the same false representations for which they have received the amount 
demanded. Here  fraud is not an  accompanying element of an  independ- 
ent tort but the particular tort alleged. 

Though the conduct of the defendants was reprehensible, they have now 
been required to compensate the plaintiffs fully for the loss and in jury  
caused by their false representations. We do not think the law requires 
that  an  additional amount for punishment should be meted out in this 
action. 

3. The defendants hare  noted exception to several portions of the 
court's charge to the jury, and to the failure of the court to explain the 
law relating to certain phases of the testimony. 

We have examined these in connection with the charge as a whole in  
the light of the evidence offered, and do not perceive any substantial 
ground upon which to predicate harmful error. 

Other exceptions to which no reason or argument is submitted are 
deemed abandoned. Rule 28 ; Bank v. Snow, 221 N.C. 14,18 S.E. 2d 711. 

Fo r  the reasons herein set forth the allowance of punitive damages 
should be eliminated from the judgment, and except as modified in this 
respect the judgment is  affirmed. 

Modified and affirmed. 

PARKER, J., took no part  in the consideration or decision of this case. 

STATE v. ELMER HEDRICK AND J .  PAUL SNOW. 

(Filed 6 January, 1953.) 

1. Conspiracy 5 1- 
A conspiracy is a combination or agreement between two or more per- 

sons to do an unlawful act or to do a lawful act in an unlawful or by 
unlawful means, the unlawful agreement and not the execution of the 
crime being the offense. 

2. Conspiracy 5 6- 
A conspiracy may be established by circumstantial evidence. 



728 I N  THE SUPREME COURT. 1236 

3. Same: Insurance § 61: Criminal Law 9 5% (3)--Circumstantial evi- 
dence of defendants' guilt of conspiracy to procure insurance benefits 
by means of false claim held sufRcient for july. 

Evidence tending to show that appealing defendant transferred to his 
codefendant the certificate of title to a burned, nonexistent automobile, 
that the codefendant procured insurance based on the certificate, following 
which he reported the car stolen and filed claim thereon, with other re- 
lated incriminating circumstances shown in evidence, ie held sufficient to 
be submitted to the jury in a prosecution for conspiracy to procure insur- 
ance benefits by means of false claim, G.S. 14-214, notwithstanding that 
defendants' evidence, if believed by the jury, may have diluted the proba- 
tive force of the State's evidence so that it did not exclude every reason- 
able hypothesis of innocence and point unerringly to guilt. 

4. Criminal Law § 8 l c  (4)- 

Where concurrent sentences are imposed upon conviction of defendant 
on each of the counts in the bill of indictment, ant1 there is no error in 
respect to the trial of any one count, any error relating to the other counts 
is harmless. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendant Snow from Roussenu, J., and a jury, 21 July, 
1952, Criminal Term of GUILFORD (Greensboro Division). 

Criminal prosecution on indictment charging Elmer Hedrick and Paul  
Snow, in three counts, (1)  with conspiracy to procure insurance benefits 
by means of false claim in violation of Q.S. 14-214; (2)  with presenting 
false claim to procure insurance benefits in violation of G.S. 14-214; and 
( 3 )  with and subscribing to a false affidavit and proof of loss 
with intent to use same in procuring insurance benefits in violation of 
G.S. 14-214. 

The evidence on which the State relies may be summarized as follows: 
The defendant Snow owned a 1946 model Plymouth automobile which 
was burned in Chatham, Virginia, on 10 December, 1951. The charred 
remains of the automobile were disposed of as junk and the automobile 
became nonexistent, and Snow was paid therefor by his insurance carrier. 
Thereafter, on 8 January, 1952, Snow, having retained the certificate of 
title to the burned automobile (though under the prevailing custom the 
certificate should have been turned in to the purchaser of the salvage), 
appeared with his codefendant Hedrick before a Notary Public with the 
certificate of title to the nonexistent 1946 Plymouth automobile, being 
Motor No. P15-168524, Serial No. 15186953. The motor number was 
stricken out by pen and above it was inserted "P4-196660," with notation 
thereon "motor changed." The appellant Snow made an assignment of 
the certificate of title to Hedrick. Also on 8 January, 1952, Hedrick 
went to the office of the Greensboro agent of the Miller Insurance Asso- 
ciation of Illinois, and there filled out an application for a fire, theft, and 
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windstorm insurance policy covering a 1946 Plymouth automobile, 4-door 
sedan, being Motor No. P4-196660 and Serial No. 15186953. The 
 agent'^ secretary typed up the policy and it was issued to Hedrick. No 
one in the agent's office saw or made effort to see the alleged automobile. 
According to the records of the North Carolina Department of Motor 
Vehicles, Snow on 8 January, 1952, transferred to Hedrick a certificate 
of title for a 1946 Plymouth automobile, 4-door sedan, being Motor No. 
P15-168524, Serial No. 15186953. Also, on the same day a certificate 
was filed with the Department of Motor Vehicles for a change of motor 
number on the certificate of title. The replacement number was P4- 
196660. The "P4" prefix indicates the motor had been used in a 1937 
model Plymouth. 

On the week end of 9 February, 1952, Hedrick, a married man with 
children, made a trip to Roanoke, Virginia. H e  said he did not know 
anybody in that city, and his only reason for going, as he put it, was '(1 
go lots of places on weekends." He  registered in a hotel in Roanoke on 
9 February, 1952. Next morning, he reported to the police that his 
automobile had been stolen off the street the night before. He  returned 
to Greensboro that afternoon, and subsequently filed a claim and proof of 
loss for the alleged stolen automobile with Miller Insurance Association 
of Illinois. The automobile alleged to have been stolen was a 1946 
Plymouth, &door sedan, Motor No. P4196660, Serial No. 15186953. 
Hedrick said he took the keys out of the allegedly stolen automobile 
before leaving it parked on the street in Roanoke, but on request to bring 
the keys to the insurance adjuster he said they had been misplaced and 
he could not find them. 

Following these events, R. L. Turnage, a special investigator of the 
North Carolina State Insurance Department, contacted Hedrick at  the 
store where he was working in Greensboro, and following this interview 
both IIedrick and Snow were arrested. The evidence of the State also 
discloses that the defendants had been friends or acquaintances for some 
considerable time. For a time prior to the events in evidence both had 
worked at the same store in Greensboro. 

The defendants offered evidence tending to show that Snow owned, in 
addition to the car which was burned in Virginia, another Plymouth 
4-door sedan-a 1947 model car that had been used as a taxicab--and 
that it was this car that he sold to Hedrick. Snow testified he did not 
intend to transfer the certificate of title to the burned car; that by over- 
sight he picked up the wrong certificate and by mistake used it in making 
the transfer before the Notary. As to this, the State in rebuttal offered 
evidence tending to show that some two months after its alleged theft the 
second car was seen by a witness who said he knew the car and identified 
it as being the same one which Snow claimed he sold to Hedrick. 
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Other evidence pro and con bearing on this phase of the case, including 
the testimony of the State's witness Turnage to the effect that Hedrick 
made a full confession of guilt and implicated Snow during Turnage's 
interview with Hedrick prior to the arrests, is omitted as not being perti- 
nent to decision. 

The jury returned a verdict of guilty as charged against each defendant. 
Judgment was entered as to each defendant as follows: On the first 

count charging conspiracy, imprisonment in the State's prison for not 
less than three nor more than five years ; on the second and third counts, 
which were consolidqted for judgment, a like sentence was imposed to run 
concurrently with the first. 

The defendant Snow appeals, assigning errors. 

Attorney-General McMullan, Assistant Attorney-General Moody, and 
Gerald F. White, Member of Staff, for the State. 

Sharp & Robinson and Adam Younce for J .  Paul h o w ,  appellant. 

JOHNSON, J. The single question presented by thiri appeal is whether 
the evidence offered below was sufficient to take the case to the jury over 
the defendant Snow's motion for judgment as of nonsuit. 

A conspiracy may be defined as a combination or agreement between 
two or more persons to do an unlawful act or to do a lawful act in an 
unlawful way or by unlawful means. S. v. Whiteside, 204 N.C. 710, 712, 
169 S.E. 711; S. v. Hicks, 233 N.C. 511, 64 S.E. 2d 87.1 ; S. v. Summerlin, 
232 N.C. 333, 60 S.E. 2d 322; S. v. Davenport, 227 N.C. 475, 42 S.E. 2d 
686; S. v. Lea, 203 N.C. 13, 164 S.E. 737. The unlawful combination 
is the essence of criminal conspiracy; thus the conspiracy is the crime, 
and not its execution. S. v. Whiteside, supra; 8. v. W5-enn, 198 N.C. 260, 
151 S.E. 261. "Bs soon as the union of wills for the unlawful purpose is 
perfected, the offense of conspiracy is completed." S. *o. Knotts, 168 N.C. 
173, 83 S.E. 972. "No overt act is necessary to complete the crime of 
conspiracy." S. v. Davenport, supra. 

Direct proof of conspiracy is not essential, for such is rarely obtain- 
able. "It may be, and generally is, established by a number of indefinite 
acts, each of which, standing alone, might have little weight, but, taken 
collectively, they point unerringly to the existence of a conspiracy." S. v. 
Whit eside, supra. 

I t  necessarily follows that the crime of conspiracy may be shown by 
circumstantial evidence. S. v. Whiteside, supra; S. c. Lea, supra; 8. v. 
Martin, 191 N.C. 404, 132 S.E. 16. See also 8. v. Areedham, 235 N.C. 
555,71 S.E. 2d 29; S. v. Shoo.k, 224 N.C. 728, 32 S.E. 2d 329. 

Here, the evidence tending to show that Snow transferred to Hedrick 
the certificate of title to a burned, nonexistent automobile, that Hedrick 
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procured insurance based on this certificate, following which he reported 
the car stolen and filed claim for insurance benefits, with other related 
incriminating circumstances shown in evidence (not including the evi- 
dence of Hedrick's confession, admitted only against him), was sufficient 
to carry the case to the jury against Snow. The evidence offered by the 
defendants, if believed by the jury, may have recast the State's line of 
circumstantial evidence in such light as to have diluted its probative force 
before the jury to the point of not fulfilling the requirement that it ex- 
clude every reasonable hypothesis of innocence and point unerringly to 
the guilt of the defendants. S. v. Needham, supra; S. a. Sho,ok, supra. 
Obviously, however, the jury in its composite wisdom, after hearing the 
testimony and observing the demeanor of the witnesses, disbelieved the 
defendants' evidence and resolved the issues against them. The record 
amply sustains the conviction and sentence on the conspiracy charge. 

Whether the appealing defendant was properly convicted on the second 
and third counts in the bill, we need not now decide. His sentence on 
these consolidated counts was made to run concurrently with the sentence 
on the conspiracy count. Therefore, any errors in the failure of the court 
to nonsuit the case as to the second and third counts are harmless. S. v. 
Bea.2, 199 N.C. 278, 154 S.E. 604; S. v. Lea, supra; S. v. Merritt, 231 
N.C. 59, 55 S.E. 2d 804; 8. v. Hicks, supra; S. v. Bovender, 233 N.C. 
683, 65 S.E. 2d 323. 

The verdict and judgment will be upheld. 
No error. 

PARKER, J., took no part in the consideration or decision of this case. 

SIDNEY FELDMAN v. CHARLOTTE A. FELDMAN. 

(Filed 6 January, 1053. ) 

1. Divorce and Alimony 8 ll- 
Since the wife's right to support after divorce a sinculo was unknown 

to the common law, no right thereto exists unless provided by statute. 

2. Same- 
The only statutory provision permitting alimony after decree of divorce 

a vinculo is provision that decree of divorce on the ground of separation 
shall not have the effect of impairing or destroying the right of the wife 
to alimony under any judgment or decree rendered before the commence- 
ment of the suit for absolute divorce. G.S. 50-11. 
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3. Same--Decree of divorce on ground of separation renders wife's judg- 
ment for support ineflective unless entered prior to  suit for divorce. 

In the husband's action for divorce on the ground of separation, the wife 
filed a cross action for divorce a mensa and permanent alimony. Pending 
trial, the parties agreed that the husband should pay a stipulated sum 
monthly to the wife for her support, which agreement was entered as a 
consent order in the cause. Hcld:  Upon the subsequent decree of absolute 
divorce in the husband's action, the wife's right to support was relegated 
solely to the contract, and order striliing out the consent judgment without 
prejudice to the contractual rights and obligations of the parties was prop- 
erly allowed on the husband's motion, the consent order not having been 
entered prior to the institution of the action for divorce. 

.IPPEAL by defendant from Pless ,  J., J u n e  Term, 1952, G U I L F ~ R D  
(Greensboro Division). Affirmed. 

Civil action for divorce. 
Plaintiff instituted this action alleging as his cause of action that  he 

and his wife had lived separate and apart  for  a period of more than two 
years. Defendant filed a cross action for divorce n mensa and prayed 
judgment for (1 )  divorce n mensa ,  ( 2 )  alimony pendente l i te ,  and ( 3 )  
permanent alimony. 

A consent order allowing alimony pendente l i te  for defendant and a 
child of the rnarriage and counsel fees was entered. Thereafter, the 
parties agreed upon a settlement of property rights and for the payment 
of monthly sums by plaintiff for the support of the defendant and the 
child of the marriage. This agreement was entered a3 a consent order a t  
the April Term 1947. Thereupon the cause was tried on the cause of 
action alleged in plaintiff's complaint. The  issues were answered in  favor 
of plaintiff and a decree of absolute divorce was entwed on the verdict. 
The  judgment recites: ". . . the defendant has wi1;hdrawn her cross- 
action." 

At  the April Term 1052, defendant, after notice, moved that  plaintiff 
be adjudged in contempt for failure to pay the installments required by 
the consent order. I n  this connection i t  is admitted that  the child has 
been legally adopted and plaintiff is no longer liable for  its support. 
Defendant avers, however, that  she is still entitled to the full payments 
required by the order. Plaintiff filed a motion to  strike the consent order. 
At  the May Term 1952, Patton, Special Judge, declined to hear plain- 
tiff's motion to strike until and unless he paid all installments i n  arrears. 
Plaintiff thereupon paid all arrearages and was purged of contempt. 
Plaintiff then filed a motion to strike the consent order. 

l'laintiff's motion came on for hearing a t  the J u n e  Term 1952. Upon 
hearing the same, Pless, J., relying on Livingston v. Livingston, 235 
N.C. 515, entered an order "that said consent order of April  23, 1947, 
shall be and the same is hereby set aside and rendered inoperative as an 
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order of Court; provided, however, the entry of this order shall not in 
anywise impair or affect the rights of the defendant, Charlotte A. Feld- 
man, to sue upon said consent order in contract, if she be so advised, this 
order being without prejudice to the contractual rights and obligations of 
the parties under and pursuant to said consent order of April 23, 1947." 

Defendant excepted and appealed. 

Hayes, Hatfield & McClain for plaintiff appellee. 
,Jo.rdan d2 lT7righf and Perry C. Henson for defendant appellanf. 

BARKHILL, J. Allowance of alimony payable after a decree of divorce 
a vinculo was unknown to the common law. Duf fy  v. Duffy,  120 N.C. 
346; LocX.man v. Lockman,  220 N.C. 95, 16 S.E. 2d 670; Gavit Black. 
Com., pp. 188, 189. 

"At common law, where a divorce a vinculo matrimonii  was granted, 
no allowance for the future support of tho wife was giren, and we have 
no statute in this State allowing it." Duf fy  v. Duffy,  supra; Crews v .  
Crews, 175 N.C. 168, 95 S.E. 149; Hobbs v. Hobbs, 218 N.C. 4 6 8 , l l  S.E. 
2d 311; Stanley v .  Stanley, 226 N.C. 129, 37 S.E. 2d 118; Anno. 166 
9.L.R. 1004. 

As the right did not exist at  common law, the right of the wife to 
support after divorce a cinculo is subject to legislative regulation. Only 
such rights to alimony exist as are provided by statute, Cooke v. Cooke, 
164 N.C. 272, SO S.E. 178, and the General Assembly of North Carolina, 
except as hereinafter noted, has never enacted any statute permitting the 
granting of alimony after the dissolution of the bonds of matrimony. 
Since the decree dissolves the status, i t  terminates all the incidents of 
marriage, including the right of the wife to support and maintenance. 

This principle was first put into statutory form by the General Assem- 
bly of this State in 1871. Ch. 193, sec. 43, of the Public Laws of 1871-72 
provides that "After a judgment of divorce from the bonds of matrimony, 
all rights arising out of the marriage shall cease and determine, and either 
party may marry again: Provided . . ." (Proviso relates to children). 
This statute has been enacted and re-enacted in every succeeding codifica- 
tion of our law and is now G.S. 50-11. 

The only modification thereof in respect to alimony is contained in 
ch. 204, P.L. 1919. Section 1 thereof is as follows: 

"Section 1. That in all cases where an absolute divorce is granted 
upon the grounds of separation of husband and wife for ten (now two) 
successive years as provided by law, such decree granting such divorce 
shall not have the effect of impairing or destroying the right of the wife 
to receive alimony under any judgment or decree of the court rendered 
before the commencement of such proceeding for absolute divorce." 
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This section of that Act, as amended, is brought fo:rward as a proviso 
in G.S. 50-11. 

I t  is not contended that the consent order was entered prior to the 
institution of this action. Instead. the record disclosehl and it is conceded 
that i t  was entered on defendant's cross action filed in  this cause. Hence 
i t  is without statutory authorization in so far  as i t  requires plaintiff to 
pay alimony after the entry of the final decree of divorce. 
- I t  is t rue  that when the brder was signed the court had jurisdiction of 
the parties and of the subject matter of the action. Even so, he had no 
jurisdiction to enter an order requiring plaintiff to support the defendant 
after the marital status was dissolved. And i t  is axiomatic that juris- 
diction cannot be conferred by consent, waiver, or estoppel. McRary v. 
McRary, 228 N.C. 714, 47 S.E. 2d 27. Jurisdiction rests upon the law 
and th;law alone. I t  is never dependent upon the consduct o f  the parties. 

That part of the order which requires the payment of alimony after the 
date of the decree of absolute divorce must rest entirely upon the consent 
of the parties. To this extent, it is nothing more than a contract. 

The wife is afforded ample legal means for the protection of her right 
to support and maintenance during coverture. I f  the husband is guilty 
of misconduct which gives rise to a cause for divorce, she may institute 
an action for divorce a mensu under G.S. 50-7, 14, or for reasonable sub- 
sistence without divorce under (3.8. 50-16. I f  the husband institutes the 
action, she may elect either to plead that the separation arose out of the 
wrongful conduct of the husband and thus preserve h1.r right to mainte- 
nance or refrain from contesting the action and risk the loss of her mari- ., 
tal rights. Stanley v. Stanley, supra. Whether further remedies are to 
be provided so that a man may be required to support his wife after the 
marriage has been dissolved is for the General Assembly to decide. 

The judgment entered is 
Affirmed. 

CLEO STRIGAS, GEORGE STRIGAS AND NICK STRIGAS v. DURHAM 
L I F E  INSURANCE COMPANY. 

(Filed 6 January, 1953.) 
1. Contracts 8 & 

Where an instrument is wholly in writing and its terms are explicit, the 
court determines their effect simply by declaring their legal meaning. 

2. Insurance 1 36a (2)- 
After lapse of the policy for nonpayment of premiums, insured's request 

to insurer to "hold" the insurance until insured returned from Europe and 
promise that insured would then settle with insurer, is not a request that 
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insurer convert the policy into extended term' insurance in accordance with 
an option set out in the policy, and upon the death of insured within that 
period, insurer is liable only for the amount of paid up insurance in accord- 
ance with the automatic option contained in the policy. 

8. Insurance Q 87- 
Ordinarily, admissions by insurer of the execution of the policy and the 

death of the insured places the burden on insurer of proving that the 
policy was not in force a t  the time of the death of the insured, but where 
plaintiffs allege that premium on the policy was not paid on due date or 
within the grace period thereafter, and claim under the extended term in- 
surance option, plaintiffs have the burden of showing compliance with the 
essential provisions of the policy necessary to convert it into extended 
term insurance, and upon failure of such proof by them the court mag 
direct a verdict for insurer. 

4. Trial Q SO- 

The court may direct a verdict against the party who has the burden of 
proof if the evidence offered and taken as true fails to  make out a case. 

PABKEP., J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Pless, J., March Term, 1952, of GUILFORD 
(Greensboro Division). 

This is an  action instituted by the plaintiffs to recover on a life insur- 
ance contract. 

The defendant, in July,  1946, issued its whole life nonparticipating 
policy of life insurance No. 368106 in  the face amount of $2,500, on the 
life of John  Strigas as insured. All the quarterly premiums due on the 
policy in accordance with the terms thereof, were paid in full down to and 
including the payment due 1 3  dp r i l ,  1949, such payments being for a 
full period of three years. The  premium due on 13  July,  1949, was not 
paid when due or within the stipulated grace period. Accordingly, the 
policy of insurance lapsed on 1 3  August, 1949, subject to its nonforfeiture 
provisions. 

The nonforfeiture provisions contained in the policy are to the effect 
that  if the policy shall lapse for nonpayment of premium, after premiums 
have been paid for three full years, and if there is no indebtedness to the 
company on account of the policy, the company will grant  one of the 
following options : 

1. CASH SURRENDER VALUE. P a y  the cash value of the policy on 
written request of the insured and surrender of the policy within three 
months from date of lapse; or  

2. AUTOMATIC PAID-UP INSURANCE. Without any action on the par t  
of the insured, the company will continue the policy as a Nonparticipat- 
ing  Paid-up Life Policy for the amount as provided therein; or 
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3. EXTENDED INSURANCE. The company, upon wi-itten request of the 
insured within three months from the date of lapse, will continue the face 
amount of the policy as Nonparticipating Term Insurance from the date 
to which premiums have been paid for the term set o i ~ t  in the policy. 

The evidence of the plaintiff was sufficient to estiiblish the following 
facts: (1)  That the insured went to Greece in June, 1949, and planned 
to return in November of that year but did not do so until the latter part 
of February or early in March, 1950, and that he died on 28 March, 1950; 
(2 )  that the insured, while absent from this country, wrote his son, 
George J. Strigas, and requested him to write to the Durham Life Insur- 
ance Company and tell them "to hold his policy and he would settle for 
i t  when he returned"; and ( 3 )  that thereafter in response to a letter from 
the defendant addressed to the insured dated 20 Octot~er, 1949, suggesting 
the desirability of making application for reinstatement of the policy, the 
son of the insured returned the letter to the defendant with the following 
notation written thereon : 

"Dear Mr. Cozart : 
"My father has gone to Europe since June, & I am expecting him to 

return in November, please hold his Insurance until he returns. H e  will 
settle with you then. 

(s) GEORGE J. STRIGAS." 

Issues were submitted to the jury as follows: 
"1. Was the policy of insurance which is described in the pleadings in 

force and effect as extended insurance at the time >f the death of the 
insured ? 

"2. What amount are the plaintiffs entitled to recover of the defend- 
ant ?" 

The court instructed the jury that in its opinion the notation written 
on the bottom of the letter of 20 October did not comply with the require- 
ments of option 3, and instructed the jury, as a matter of law, if they 
believed all the evidence to answer the first issue "NO." The issue was 
so answered. I t  was agreed that in view of the court's instructions on the 
first issue, that the second issue should be answered, "$163.00 with interest 
from April 28, 1950," this being the amount due the plaintiffs under 
option 2 in the policy. 

From the judgment on the verdict, the plaintiffs appeal and assign 
error. 

Hines  & Boren  an.d Jordnn  & W r i g h t  for plaintif fs,  appellants.  
1. 0. R r a d y  and H u d g i n s  d? A d a m  for defendant ,  appellee. 
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DENNY, J. Where an instrument is wholly in writing and the inten- 
tion of the writer must be ascertained from the document itself, the inten- 
tion of the writer as well as the effect of that intention is a question of 
law. Yo,ung v. Jeflreys, 20 N.C. 357; S p ~ a g i n s  v. White ,  108 N.C. 449, 
1 3  S.E. 171 ; Mining Co. a. Smelting CO., 122 N.C. 542, 29 S.E. 940; 
Wilson 11. Cotton Mills, 140 N.C. 52, 52 S.E. 250; Patton v. Lumber Co., 
179 N.C. 103, 101 S.E. 613. And if the terms of a writing or contract 
are explicit, the court determines their effect simply by declaring their 
legal meaning. Wilson v. Cotton Xi l l s ,  supra. 

Conceding that the son of the insured, George J. Strigas, was acting 
as the agent of his father when he wrote the notation on the letter of 
20 October and forwarded it to the defendant, which notation the defend- 
ant admits in its answer it received and took no action pursuant thereto, 
it was insufficient, in our opinion, to constitute a request for extended 
term insurance under the provisions of the policy. The writing contained 
nothing more than a request for additional time in which to pay the 
premium or premiums that would fall due while the insured was on his 
trip to Greece. There is no provision in the policy for any such extension 
of time and the company was under no obligation to grant such a request. 
A request to hold is not the equivalent of a request to convert or to change. 
The word "hold" means in its usually accepted sense, "to maintain or sus- 
tain; . . . to possess; . . . to keep; to retain." Black's Law Dictionary, 
Third Edition. We do not think the language used by the insured to his 
son, or by his son to the defendant, is susceptible of being construed to be 
a request for a conversion of the policy from one type of insurance to 
another. Furthermore, if the insured had intended to convert his policy 
into extended term insurance under the provisions of option 3 in the 
policy, there would have been no necessity for the statement that he would 
settle when he returned. There would have been no debt or obligation 
to settle. A conversion of the policy, pursuant to the provisions of option 
3, would have constituted a complete settlement of all obligations of the 
insured with respect to the premium then due as well as to future pre- 
miums; the policy would have been paid up for its face amount as 
extended insurance for a definite term as set forth in the policy. 

I n  an action to recover on a life insurance policy where the insurer 
admits the execution of the policy and the death of the insured, the burden 
of proving that the policy was not in force at the time of the death of 
the insured is ordinarily on the insurer. Page v. Insurance Co., 131 
N.C. 115, 42 S.E. 543. Howerer, in the instant case the plaintiffs allege 
that the quarterly premium due on the policy held by the insured was 

- ~ 

not paid on 13 ~ & y ,  1949, the date it was due, or within the stipulated 
grace period. Consequently, the plaintiffs having alleged that the policy 
lapsed prior to the death of the insured, the burden was on them in the 
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tr ia l  below t o  show compliance with the  essential provisions of the  policy 
i n  order  to  convert t h e  face amount  thereof in to  extended t e r m  insurance. 

W e  th ink  the  rul ing of the  court  below relative to  the insufficiency of 
the plaintiffs' evidence to  establish compliance with the  provisions of 
option 3 of the policy f o r  extended term insurance, was correct and  mus t  
be iipheld. "The court m a y  always direct a verdict against the  p a r t y  who 
has  the  burden of proof, . . . if the  evidence offered and taken to be t r u e  
fails t o  make out a case." McIntosh,  S o r t h  Carolina Prac t ice  and P r o -  
cedure, section 574, page 632, et seq.; Spiwill 1.. Insurance Co., 120 N.C. 
141, 27 S.E. 3 9 ;  S. v. Prince, 182 K.C. 788, 108 S.E. 330. 

I n  the  t r i a l  below, we find 
N o  error .  

PARKER, J., took no par t  i n  the consideration or  decision of this case. 

STATE v.  LOUISE RAINET 

(lWed 6 January, 1953. ) 

1. Searches and Seizures 3 
Where the peace officer duly swears to and signs tlle complaint-affidavit 

made ont on his information, the fact that the oral information upon which 
it  is based was given prior to the taking of the oath is not an irregularity, 
but is in accorance with statutory procedure. G.S. 18-13, G.S. 15-27. 

2. Intoxicating Liquor 3 9d- 
Evidence tending to show that  officers with search warrant entered 

defendant's home, caught defendant as she was attempting to empty 
nontas-paid liquor from a jar, that two nonresident'? of the house were 
there a t  the time with small glasses having the odor cf liquor before them 
on the table, and that  on several occasions people wen? seen going into the 
house sober and coming out drunk, i s  1 1 d d  sufficient tc be submitted to the 
jury in a prosecution for possession of nontax-paid liquor for the purpose 
of sale. 

3. Criminal Law 3 53h- 
An instruction that  defendant had the prerogative not to testify and to 

rely on the weakness of the State's evidence, and by her plea of not guilty 
challenged the truthfulness and sufficiency of the testimony, i s  lrcld incom- 
plete and erroneous in failing to charge that her f a i l ~ r e  to take the stand 
did not create any presumption against her. G.S. 8-54. 

4. Criminal Law § 53d- 
While the court is not required to charge on a subordinate feature of 

the case in the absence of request for special instructions, when the court 
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undertakes to do so it becomes the duty of the court to charge fully and 
completely on such subordinate feature. 

5. Criminal Law § 8 l c  (1)- 
In order to be entitled to a new trial, defendant has the burden of 

establishing not only that error was committed but that such error was 
material and prejudicial, since ~erdic ts  and judgments are not to be set 
aside for mere error and no more. 

6. Criminal Law § 8 l c  (2) - 
On the present record, the failure of the court to charge that defendant's 

election not to testify created no presumption against her, after under- 
taking to charge on defendant's right not to testify, is held not prejudicial 
in ~ i e w  of repeated categorical instructions that defendant's plea of not 
guilty raised a presumption of innocence with the burden on the State to 
overcome this presumption by proof of guilt beyond a reasonable doubt, 
and it being apparent that upon the evidence of guilt a different result 
would not likely ensue. 

PARKER, J., took no part in the consideration or decision of this case. 

~ P P E A L  by defendant from Pless ,  ,7., 26 May Criminal Term, 1952, of 
GUILPORD (Greensboro Division). 

Criminal prosecution tried on appeal from Municipal-County Court 
upon a warrant  charging the defendant with illegal possession of nontax- 
paid liquor for the purpose of sale. The jury returned a verdict of guilty 
as charged, and from judgment pronounced the defendant appealed, 
assigning errors. 

Attorney-General  N c M u l l a n  u n t l  Snrn~ie l  Behrends,  J r . ,  X e m b e r  of 
S t a f f ,  for the  S ta te .  

J o e  D. Pranlcs, Jr . ,  and S t a n l ( ~ y  6. C u r m e s s  for de fendan t ,  appel lant .  

JOHNSON, J. The defendant places chief stress on a group of excep- 
tions which challenge the competency of vital evidence offered by the 
State on the ground that  i t  was obtained under an  illegal search warrant. 
The search warrant  was issued under substantially these circumstances : 
A peace officer appeared before the Deputy Clerk of the Greensboro- 
Municipal County Court and informed her, without being sworn, that  he 
had reason to believe the defendant, who lived a t  404 East  Street in the 
City of Greensboro, had intoxicating liquor in her possession for the 
purpose of sale. The Deputy Clerk then prepared the complaint-affidavit 
and search warrant, after which the applying officer swore to and signed 
the complaint-affidavit, and then the issuing Deputy Clerk signed the 
affidavit and warrant. The evidence is not clear whether the officer who 
applied for the search warrant  signed before or after the oath was admin- 
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istered, but all the evidence shows that the oath was administered prior 
to signing by the Deputy Clerk who issued the warrant. 

Here the defendant's exceptions rest solely on the fact that the oral 
information of the officer procuring the warrant w,as furnished to the 
Deputy Clerk prior to taking the oath. The exceptions are untenable. 
The procedure followed fulfills the requirements of the controlling stat- 
utes. G.S. 15-13 and G.S. 15-27 as amended. See also S. v. Gross, 230 
N.C. 734, 55 S.E. 2d 517; 67 C.J.S., Oaths and Affirmations, Sec. 6 (b). 

Next, the defendant challenges the sufficiency of the evidence to carry 
the case to the jury over her motion for judgment ;is of nonsuit. The 
evidence may be sunlnlarized as follows: After the ~officers, with search 
warrant, gained entrance to the defendant's home, one of them "glimpsed" 
her "running out a door through the kitchen." He  followed and caught 
her while she was in the act of pouring the contents of a quart jar into 
the commode. The officer wrested the jar from her bc,fore it was entirely 
emptied. She did not then deny ownership, but only claimed the fluid 
was not liquor. The officer testified the jar contained nontax-paid liquor. 
No tax stamp of any kind was on it. The jar, with contents, was intro- 
duced in evidence. Two men who were not resident!? of the house were 
there at  the time, and small glasses with the odor of liquor were on the 
table in front of them. The men appeared to have been drinking "con- 
siderably." Half a case of 7-Up and half a case of Coca-Cola were found 
in the kitchen. One of the officers said ht. had been e1)serving the defend- 
ant's residence on prior occasions, most recently thr: night before, and 
"had seen lots of people going in sober and coming out drunk. . . . some 
walking, some . . . in cars, and some in taxis. . . . (he) had seen this 
a t  least three times before . . . search." 

This evidence was sufficient to t a k ~  the case to the jury, and the court 
below properly overruled defendant's motion for judgment as of nonsuit. 
S. v. Hill, ante, 704; S. v. nlerm'f f ,  231 N.C. 59, 55 S.E. 2d 804; S. v. 
Azlery, 236 N.C. 276, bot. p. 279, 72 S.E. 2d 670. 

The defendant also assigns error in respect to the portion of the charge 
dealing with the failure of the defendant to take the !stand and testify in 
her own behalf. As to this, the court charged the jury as follows : 

"The defendant, lady and gentlemen, did not go upon the stand and 
did not offer evidence. This was her prerogative. She has a right to 
rely upon what she conceives to be the weakness of the State's evidence, 
and by her plea of not guilty challenges both the tr1;thfulness and suffi- 
ciency of the testimony." 

I t  may be conceded that this instruction was incomplete and erroneous 
for failure of the court to go further and tell the jury that the failure of 
the defendant to testify "shall not create any presumption against" her. 
G.S. 8-54. 8. v. McWeill, 229 N.C. 377, 49 S.E. 2d 733. And this is so, 
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even though the instruction relates to a subordinate feature of the case 
on which failure to instruct ordinarily will not be held for error unless 
a request for instructions be made ( 8 .  v. Jordan, 216 N.C. 356, 5 S.E. 2d 
156), for the reason that the court having elected to charge on this phase 
of the case, i.e., failure of the defendant to testify, it then became its duty 
to charge fully and completely on this circumstance. See S. v. Bridgem, 
233 N.C. 577, 64 S.E. 2d 867. 

However, rerdicts and judgments are not to be set aside for mere error 
and no more. To accomplish this result it must be made to appear not 
only that the ruling complained of is erroneous, but also that it is mate- 
rial and prejudicial, and that a different result likely would have ensued, 
with the burden being on the appellant to show this. S. v. Bryant, post, 
745 (filed this day) ; S. v. Perry, 226 S.C.  530, 39 S.E. 2d 460; 8. V. 

King, 225 N.C. 767, 33 S.E. 2d 590; S. v. Beal, 199 N.C. 278, 154 S.E. 
604; S. v. Stancill, 178 E.C. 683, 100 S.E. 241 ; 8. t i .  Bovender, 233 N.C. 
683, 65 S.E. 2d 323. See also Call v. Stroud, 232 N.C. 478, 61 S.E. 2d 
342; Wilson v. Lumber Co., 186 N.C. 56, 118 S.E. 797. 

An over-all study of the charge discloses that the trial court in charging 
on the law as to the presumption of innocence gave special stress to its 
application to the defendant's situation. Three times during the course 
of the charge the court adverted to this phase of the case, each time telling 
the jury in effect that the defendant's plea of not guilty raised in her 
behalf a presumption of innocence, and that the burden of proof was on 
the State to overcome this presumption and prove her guilt beyond a 
reasonable doubt. And the court concluded its charge by telling the jury 
that if they had a reasonable doubt as to her guilt, it would be their duty 
"to give her the benefit of it and acquit her." 

With the defendant's exceptions relating to the validity of the search 
warrant and to the competency of the evidence discovered thereunder 
resolved against her, it is not perceived how she, in view of this record, 
could hope for acquittal in another trial. 

While the instruction as given is disapproved, as being incomplete, 
nevertheless we conclude that on the record as here presented prejudicial 
error has not been made to appear. S. v. Bryant, supra. 

We have examined the rest of the defendant's exceptive assignments 
and find them to be without substantial merit. The verdict and judgment 
below will be upheld. 

N o  error. 

PARKER, J., took no part in the consideration or deckion of this case. 



742 IN T H E  S U P R E M E  COURT. [236 

STATE v. FRED WALKER. 

(Filed 6 January, 1953.) 
Homicide § aS- 

The evidence taken in the light most favorable to the State i8 held suffi- 
cient to take the case to the jury on the charge of defendant's guilt of 
murder in the first degree. 

Homicide § 27f- 

Where defendant's evidence affords sufficient predicate, the court should 
charge on his right while on his own premises to fight in his own defense 
in the face of an unprovoked assault without retreating, regardless of the 
character of the assault upon him, and in such case an instruction that he 
had a right to stand his ground only in case the awault upon him was 
felonious must be held for error. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from Crisp, Special Judge, a t  August Term, 
1952, of W I L I ~ S .  

Criminal prosecution upon a bill of indictment (charging defendant 
with crime of murder i n  the first degree of one Conrad Hayes. 

The  defendant for his plea says that  he is not guilty. 
The evidence offered by the State tends to show the following: 
The homicide here involved occurred around midnight of Saturday, 

28 June, 1952. The scene of it was a very small old country road, sort 
of worn down in the middle, not over a half mile off the main highway 
#421 in the Miller Creek section of Wilkes County. This road was about 
nine feet wide with banks on each side a foot to eighteen inches high. 
There were three houses in a row on the east side of this road. First, the 
Claus Hayes house, referred to as the Hayes house, where the father and 
mother of the deceased Conrad Hayes lived, and where he stayed. The 
next, where the defendant Fred Walker and his wife and children lived, 
referred to as the Walker house. I t  was located, as variously estimated, 
225 feet to 100 or 200 yards further down the road from the Hayes house. 
And the third, where Lonnie Ashley and his wife and children lived, 
referred to as the Ashley house. I t  was located about 75 feet or 25 yards 
further down the road. 

P a t h :  There was a path leading from, and directly in front  of the 
pol-ch of the Walker house, straight out through the yard t o  the road-a 
distance variously estimated a t  15 to 25 yards. 

The Walker yard:  There was a yard in front of the Walker house- 
both north and south. 

Chip block: Coming out of the Walker house, to the left of the path, 
there was a chip block or stump out near the corner of the yard, right 
next to the road. 
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Weeds : On the left side of the yard facing the road, there was a field 
of some kind, a potato patch, where there were weeds variously estimated 
to have been from knee,-to waist high. These weeds were on the side of 
the yard right close to the chip block. 

The body: The body of deceased was found in the road, about 5 or 6 
feet above the chip block toward the IIayes house, as expressed by one 
witness; about 20 feet from where the path turned in to the Walker 
house, by another;  about 200 yards from the Hayes house, in opinion 
of another; about 75 feet from, and south of the Walker house,-south 
part of the yard in opinion of another. The body was lying with feet 
to the east, and in the center of the road, and the head on the west bank. 
The body was kind of turned over just a little on the right side. A single 
barrel loaded shotgun was about or under his feet. 

The State also offered evidence bearing upon the circumstances under 
which Conrad Hayes came to his death. 

And the State further offered declarations of defendant tending to 
show that  he admitted that  he shot Conrad Hayes, but that  he did so 
while on his own premises and in self-defense when Hayes had returned 
to, and was entering defendant's premises, with loaded shotgun in hand, 
after he, Hayes, had threatened to go home and get his gun and to  come 
back and shoot defendant, and after defendant had later heard him say 
he "u~ould go down there and kill every one of them." 

At the close of evidence offered by the State, defendant demurred 
thereto as to the charge of murder in the first degree, and as to murder in 
the second degree, and as to manslaughter. The motion as to murder in 
the first degree was granted. "The motion as to murder in the second 
degree, or manslaughter is overruled," and the defendant excepts. 

Verdict : Guilty of manslaughter. 
Judgment:  Confinement in State's Prison for a term of not less than 

7 nor more than 10 years. 
Defendant appeals therefrom to Supreme Court and assigns error. 

Atto,mey-General McMullan,  Assis fant  Attorney-General Moody, and 
Charles 0. Powell, J lember of S ta f f ,  for the  State. 

Trivet te ,  Holshouser B Mitchell and W .  H .  McEluvee, Jr., for defend- 
ant, appellant. 

WINBORNE, J. While defendant presents many assignments of error 
on this appeal, only those based (1) upon exceptions t o  denial of his 
motion for judgment as of nonsuit as to the charges on which the court 
submitted the case to the jury, and (2 )  upon a group of exceptions to 
various portions of the charge pertaining to defendant's plea of self- 
defense, need express consideration. 
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As to the first, i t  is sufficient to say that the evidence, without reciting 
it, taken in the light most favorable to the State is sufficient to take the 
case to the jury. 

But, as to the second, i t  appears that the court made the right of self- 
defense available to defendant upon the jury finding that assault was 
made upon him with felonious intent. These exceptions are well taken. 

While it may be conceded that the charge as given in this respect might 
be applicable to a different factual situation, it is rightly contended that 
i t  is inapplicable to a case where the party assaulted is at  the time on his 
own premises. The decisions of this Court uniformly so hold. 

Ordinarily, when a person, who is free from fault in bringing on a 
difficulty, is attacked in his own dwelling, or home, or place of business, 
or on his own premises, the law imposes upon him no duty to retreat 
before he can justify his fighting in self-defense,-regardless of the char- 
acter of the assault. S. v. Harman, 78 N.C. 515; S. v. Bod, 192 N.C. 1, 
133 S.E. 176; S. v. Glenn, 198 N.C. 79, 150 S.E. 663; S. v. Bryson, 200 
N.C. 50, 156 S.E. 143; 8. 21. Roddey, 219 N.C. 532, 14 S.E. 2d 526; S. v. 
Anderson, 222 N.C. 148, 22 S.E. 2d 271; S. v. Pennell, 224 N.C. 622, 
31 S.E. 2d 857; S. v. Minton, 228 N.C. 15, 44 S.E. 2d 346; S. v. Grant, 
228 N.C. 522, 46 S.E. 2d 318; S. v. Pennell, 231 N.C. 651, 58 S.E. 2d 
341, and numerous other cases. See also S. v. Spruill. 225 N.C. 356, 34 
S.E. 2d 142, where the cases on the subject are assembled. 

The principle is expressed in S. v. Harman, supra, in opinion by Reade, 
J., in this manner: "If prisoner stood entirely on defensive and would 
not have fought but for the attack, and the attack threatened death or 
great bodily harm, and he killed to save himself, then i t  was excusable 
homicide, although the prisoner did not run or flee out of his house. For, 
being in his own house, he was not obliged to flee, and had the right to 
repel force with force and to increase his force so as not only to resist 
but to overcome the assault." 

Again in S. v. B~yson, supra, Stacy, (!. J., speaking to the subject, 
said: "The defendant being in his own home and acting in defense of 
himself, his family and his habitation . . . was not rlequired to retreat, 
regardless of the character of the assault," citing S. v. Glenn, supra, and 
S. a. Bost, supra. 

And in 8. v. Pennell, supra, the principle is restated by Barnhill, J., 
"Defendant was in his own place of business. I f  an unprovoked attack 
was made upon him and he only fought in self-defeme, he was not re- 
quired to retreat, regardless of the nature of the assault." 

Applying the principle enunciated in these decisions, the doctrine of 
retreat has no place in the present case, and it is immaterial whether the 
assault be felonious or nonfelonious. 
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B u t  a s  the  decisions of th i s  Cour t  uniformly hold, this  principle does 
not  relieve the  defendant  of the burden of sat isfying the  j u r y  a s  to  the  
essential elements of the  principle of l aw as  to  the  r igh t  of self-defense 
available to  one assaulted on  h i s  own premises. 

W e  d o  not  int imate a n y  opinion on the  facts. W h a t  they a r e  is  a 
mat te r  f o r  the  jury. 

Other  assignments of e r ror  relate to  mat te r s  which m a y  not  recur  upon 
another  trial.  

T h e  e r ror  pointed out  is prejudicial to  the defendant, and  on  account 
of it ,  he is entitled to  a 

N e w  trial.  

PARKER, J., took n o  par t  i n  the consideration or  decision of this  case. 

STATE v. W. H. BRYANT. 

(Filed 6 January, 1953.) 
1. Criminal Law 8 53h- 

Where defendant does not testify in his own behalf, a n  instruction that 
the jury should consider all  the evidence or lack of evidence of both the 
State and the defendant, is erroneous. 

2. Criminal Law § 8 l c  (2)- 
I n  this case in which defendant did not testify, error of the court in 

charging that  the jury should take into consideration the lack of evidence 
of both the State and of defendant held not prejudicial in view of the 
court's repeated charge that  the burden was on the State to satisfy the 
jury of defendant's guilt beyond a reasonable doubt and that  if the jury 
had any doubt about defendant's guilt i t  should return a verdict of not 
guilty, and the fact that  upon the State's evidence a different result would 
not likely ensue if a new trial should be awarded. 

3. Criminal Law § 52a (1)- 
While defendant's failure to testify is not subject to comment or con- 

sideration, in weighing the credibility of the evidence offered by the State 
the jury may consider that the State's evidence is uncontradicted. 

4. Criminal Law § 5Oh- 
The fact that  the solicitor, just a s  the jury was leaving the box, an- 

nounced in open court that  a witness, whose testimony had clearly dis- 
closed his participation in the crime for which defendant was then on 
trial, entered a plea of guilty in the prosecution against him, ie held not 
to entitle defendant to a new trial, the court having charged the jury that  
if they heard the solicitor's announcement they should not consider it, and 
the procedure being in accordance with the accepted practice in criminal 
courts. 
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I'ARKER, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from McLean, Special Judge, March Extra 
Term, 1952, MECKLENBURQ. NO error. 

Criminal prosecution under bill of indictment which charges that 
defendant (1)  broke and entered the warehouse of McClain Distributing 
Company with felonious intent to steal, and (2) did take, steal, and carry 
away one T V  set, property of said company. 

Defendant and one Ransom were police officers of Charlotte, and oper- 
ated a patrol car from 11 :00 p.m. until 7:00 a.m. On the night of 
5 March 1951, sometime after midnight, defendart told Ransom he 
wanted to get a T V  set. Ransom drove the patrol car to the window of 
the McClain warehouse. Defendant got on the fender, broke a pane, 
unlatched the window, and went in. He came out through an overhead 
door. H e  had a TV set which he put in the car. Ransom then drove to 
Creech's motorcycle place and they removed the cardboard covering from 
the TV set. They then carried i t  to defendant's autclmobile. I t s  where- 
abouts was not discovered until some time later. 

At the conclusion of the State's evidence, the defendant demurred to 
the evidence under G.S. 15-173. The demurrer was overruled. Defend- 
ant excepted and rested without offering testimony. The jury rendered 
a general verdict of guilty. The court pronounced sentence and defend- 
ant appealed. 

Attorney-General McMullan, L4ssistnnt Attorney-General Moody, and 
Gerald F. Whi te ,  Member of Staff,  f o r  the State. 

W .  C .  Davis and S .  M.  lllillette for defendant uppollant. 

BARNHILL, J. The defendant assigns as error the instruction of the 
court as follows : 

"Now, Gentlemen of the Jury, the Court has given you certain of the 
contentions of both the State and the defendant-not all of them. I t  is 
your duty to consider all of the contentions, both for the State and the 
defendant, and consider all of the evindence or the LACK of evidence of 
both the State and of the defendant." 

The last sentence of the quoted instruction, as it appears in the record 
before us, was ineptly phrased and ill-advised. I t  is expressly disap- 
proved. Even so, on this record we are not convinced that it was mate- 
rially prejudicial to the defendant. 

The court specifically instructed the jury that it should consider the 
fact defendant did not testify in his own behalf in no wise adversely to 
him, and repeatedly charged the jury that the burden was on the State to 
satisfy it of defendant's guilt beyond a reasonable doubt hefore it could 
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return a verdict of guilty and that if it had "some doubt" or "any doubt" 
about defendant's guilt i t  should return a verdict of not guilty. 

Furthermore, while defendant's failure to testify is not the subject of 
comment or consideration, the jury, in weighing the credibility of the 
evidence offered by the State may consider the fact that it is uncontra- 
dicted. 8. v. Weddington, 103 N.C. 364; S. v. Winner, 153 N.C. 602, 
69 S.E. 9, or unrebutted by evidence available to defendant. S. v. Costner, 
127 N.C. 566; S. v. Xiger, 115 N.C. 746; S. v. Jo,nes, 77 N.C. 520; 
Stansbury, N. C. Evidence, sec. 56, p. 93. Perhaps this is the thought the 
court had in mind when it gave the instruction. I n  any event, when it is 
considered contextually, it cannot be held for error. The defendant has 
failed to make i t  appear that a new trial would probably produce a dif- 
ferent result. S. v. Davis, 229 N.C. 386, 50 S.E. 2d 37; S. v. McKinnon, 
223 N.C. 160, 25 S.E. 2d 606; Braddy v. Y f a f ,  210 N.C. 248, 186 S.E. 
340. 

When the court completed its charge and as the jury started to leave 
the jury box, the solicitor addressed the court as follows : 

('If your Honor please, in the case of STATE against W. H. RANSOM 
the defendant waives the finding of a Bill of Indictment and enters a plea 
of Guilty of Storebreaking and Larceny. Let the Record show that Mr. 
Kidd represents him." 

The defendant immediately moved the court to withdraw a juror and 
order a mistrial. "At this time, the jury is brought back" and the court 
cautioned them that if they heard what was said by the solicitor in refer- 
ence to Ransom as they were leaving the jury box, the jurors should not 
consider it. Defendant excepted to the refusal of the court to order a 
new trial. 

The exception is without merit. "In practice, i t  is not uncommon to 
receive submissions from defendants, or to allow them to plead guilty, at  
any time while the Court is in session, with a view to convenience, and to 
expedite business of the Court. And not infrequently, a party on trial 
with another, for the gravest offense, is allowed to change his plea to 
guilty, or to consent to a verdict of guilty for some grade of the offense 
of which he is charged. The Court, however, should be careful, to see 
that such practice works no undue ~re jud ice  to another party on trial. 
S. v. Martin, 70 N.C. 628; S. v. Pratt, 88 N.C. 639." 8. v.  Hunter, 94 
N.C. 829. 

Ransom had just been on the witness stand and testified to facts which 
clearly disclosed his participation in the crime for the commission of 
which the defendant was then on trial. The jury was already fully 
apprized of his guilt. For us to hold that his submission to the charge 
in the presence of the jury was  rej judicial to the defendant would disrupt 
accepted procedure in criminal courts and materially hamper the orderly 
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administration of the law. We can perceive no reason why we should 
place our stamp of disapproval upon it. 

The  evidence in  the case was clear and direct. N o  doubt the defendant 
failed to  testify in  his own behalf because he did not desire to add perjury 
to the crime he  had already committed. On  this record he could have 
no reasonable hope of acquittal i n  a future trial, for  such a verdict would 
manifest a clear miscarriage of justice. Hence the verdict and judgment 
must be sustained. 

N o  error. 

PARKER, J., took no par t  in the consideration or decision of this case. 

STATE v. MARVIN FRANK SMITH AND BUSTIER PEYTON. 

(Filed 6 January, 1953.) 

1. Criminal Law § 52a (3) - 
Circumstantial evidence is sufficient to support a conviction only when 

the circumstances shown are sufficient to exclude every reasonable hypoth- 
esis except that of guilt. 

2. Same: Gaming § 9---Cilwnnstantial evidence of defendant's guilt of 
conspiracy o r  participation in lottery held insufficient. 

The only evidence tending to connect appealing defendant with the sale 
of lottery tickets was the circumstance that defendant, a t  an early hour 
of the morning, sropped his car a t  a point on a public road, alighted, 
walked directly to the place where officers had put "decoy tickets" beside 
a certain telephone pole in accordance with the custom of the "pick-up" 
man, and was apprehended as he mas bending over. Held:  While the evi- 
dence creates a strong suspicion of defendant's guilt it does not exclude the 
hypothesis that defendant's stopping and alighting a t  ):he place in question 
was to perform some innocent mission, and defendant's motion to nonsuit 
is allowed in the Supreme Court. G.S. 15-173. 

APPEAL by defendant, Marvin F rank  Smith, from Pnt fon,  Special 
Judge, and a jury, a t  May Term, 1952, of GUILFORD. 

Criminal prosecution for conspiracy to violate lottery statutes and 
violation of lottery statutes. 

F o r  ease of narration, the appellant Marvin F rank  Smith and his co- 
defendant Buster Peyton are called by their respectivt? surnames. 

Smith and Peyton were arraigned on a three-count indictment, and 
entered pleas of not guilty. The first count charged that  they conspired 
with "divers other persons" to violate G.S. 14-290 and G.S. 14-291.1 by 
operating a lottery-and selling lottery tickets; the second count charged 



N. C.]  FALL TERM, 1952. 749 

that they actually operated a lottery in violation of G.S. 14-290; and the 
third count charged that they actually sold lottery tickets in violation of 
G.S. 14-291.1. 

The State called Luther Jarrell, Eugene Wattlington, and two police 
officers of the City of Greensboro to the stand as witnesses for the prose- 
cution. Their testimony revealed these facts : 

1. Jarrell and Wattlington participated in the operation of a "butter 
and egg lottery" in the City of Greensboro in the capacity of "pick-up" 
men. 

2. Jarrell was hired by Peyton to assist in carrying on the lottery. 
Neither Jarrell nor Wattlington ever saw Smith, or ever had any per- 
sonal contacts of any kind with him. 

3. "In the operation of a butter and egg lottery, the 'pick-up' man goes 
to a certain place and picks up the tickets, and takes them to another 
place for somebody else to pick up." 

4. Under the plan of operation, Jarrell picked up paper bags of lottery 
tickets at  a church on the McConnell Road and carried them in his auto- 
mobile to the intersection of Cedar Street and the Freeman Mill Road, 
where he deposited them beside certain telephone poles; and Wattlington 
picked up the paper bags of lottery tickets left by Jarrell at  the inter- 
section of Cedar Street and the Freeman Mill Road and transported them 
in his automobile to a point on the road leading from the High Point 
Road to Sedgefield, where he laid them down behind a road sign and a 
sapling. 

5. Police officers of the City of Greensboro arrested both Jarrell and 
Wattlington on the night of 14 December, 1950, while they were attempt- 
ing to perform their respective tasks. 

6 .  Subsequent to these arrests, to wit, at  1 :00 o'clock a.m. on 15 De- 
cember, 1950, police officers of the City of Greensboro caused Wattlington 
to place a paper bag containing "decoy tickets," behind the road sign 
and the sapling beside the road leading from the High Point Road to 
Sedgefield, and stationed themselves in the darkness nearby. 

7. Some thirty minutes later, Smith "drove up" alone in a Buick auto- 
mobile, and "stopped . . . about even with the sign and sapling." He 
alighted, "walked . . . directly in front of the sign and sapling," and 
"started bending over . . . (or) leaning over . . . (or) reaching . . . 
over . . . towards the ground there." The police officers thereupon 
"caught hold of" Smith and placed him under arrest. Smith did not 
touch the bag of "decoy" tickets. 

Smith offered nine witnesses who deposed to his good character. 
Neither he nor Peyton introduced any other evidence. 

Both Smith and Peyton were convicted by the jury and sentenced by 
the judge on each of the three counts contained in the indictment. 
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Peyton abided by the judgment, but Smith excepted and appealed, assign- 
ing errors. 

Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Charles G. Powell, Jr., Member of Staff, for the Stzte. 

If. L. Koonfz for defendant, Marvin Frank Smith, appellant. 

ERVIN, J. The chief question presented by the assignments of error 
is whether the trial judge erred in overruling the motion of the appellant 
for a compulsory nonsuit. 

There was no direct evidence at  the trial tending to connect Smith with 
the crimes alleged. The State undertook to establish complicity on his 
part by these circumstances : 

Wattlington, a participant in the crimes alleged, was accustomed to 
put paper bags containing lottery tickets behind a road sign and a sapling 
standing beside a public road in a rural district. At an early hour of the 
morning, Smith stopped his automobile at  a point on the public road 
"about even with the sign and sapling," alighted, "walked directly in 
front of the sign and sapling," and started bending over, or leaning over, 
or reaching over towards the ground there." Smith was thereupon placed 
under arrest. 

Circumstantial evidence will support a conrictilsn when, and only 
when, the circumstances are sufficient to exclude every reasonable hypoth- 
esis except that of guilt. To meet this requirement, the circumstantial 
facts must be consistent with the hypothesis that the accused is guilty, 
and a t  the same time inconsistent with the hypothesis that he is inno- 
cent. 8. v. Needham, 235 N.C. 555, 71 S.E. 2d 29; S.  v. Jarrell, 233 
N.C. 741, 65 S.E. 2d 304; S.  v. Webb, 233 N.C. 382, 64 S.E. 2d 268; 
8. v. Hendrirk, 232 N.C. 447, 61 S.E. 2d 349; S.  z. Minton, 228 N.C. 
518, 46 S.E. 2d 296; S.  v. Coffey, 228 N.C. 119, 44 S.E. 2d 886; 8. v. 
Harvey, 228 N.C. 62, 44 S.E. 2d 472; 8. v. Graham, 224 N.C. 347, 30 
S. E. 2d 151; S.  v. Penry, 220 N.C. 248, 17 S.E. 2d 4 ;  S.  v. Jones, 215 
N.C. 660,2 S.E. 2d 867 ; S. v. English, 214 N.C. 564, 199 S.E. 920 ; 8. v. 
Madden, 212 N.C. 56,192 S.E. 859; S. v. Prince, 1851 N.C. 788,108 S.E. 
330; 8. 11. Plyler, 153 N.C. 630, 69 S.E. 269; 8. v. 'West, 152 N.C. 832, 
68 S.E. 14;  S. v. Wilcox, 132 N.C. 1120, 44 S.E. 625; S.  v. Austin, 129 
N.C. 534, 40 S.E. 4 ;  23 C.J.S., Criminal Law, section 907. 

The circumstantial facts put in evidence by the ;State are calculated 
to create a strong suspicion that the appellant visited the spot marked 
by the road sign and the sapling for the illegal purpose of securing lottery 
tickets. Yet they can certainly be reconciled with the theory that the 
appellant stopped his automobile on a public road and alighted from i t  to 
perform some innocent mission, and that his ensuing proximity to  the 
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road sign and the sapling was wholly fortuitous in character. This being 
true, the circumstances are legally insufficient to exclude every reasonable 
hypothesis except that of the appellant's guilt, and the prosecution ought 
to have been dismissed as to him upon an involuntary nonsuit. 

The circumstantial facts in the instant action bear a striking simi- 
larity to those in S. v. Willcerson, 72 N.C. 376, where the defendant was 
indicted for stealing a hog. I t  was shown there that a hog belonging to 
the prosecutor had been killed and hidden under leaves in the corner of 
a fence, and that the defendant went to the place of concealment at  night, 
looked around carefully as if looking for someone, stooped over the hog 
as if to take it up, and fled the scene on being hailed by the prosecutor, 
who had learned of the slaying and concealment of his hog and had sta- 
tioned himself on watch nearby. 

The Court held these circumstances insufficient to establish the guilt 
of the defendant. 

For the reasons given, we vacate the conviction and sentence of the 
appellant, and sustain his motion for a compulsory nonsuit. Under the 
statute, this ruling is tantamount to a verdict of not guilty. G.S. 15-173. 

This ruling may permit a violator of the law to go unwhipped of jus- 
tice. I f  so, it does no violence to the basic concept of criminal justice 
epitomized in Sir William Blackstone's terse assertion that "it is better 
that ten guilty persons escape than that one innocent suffer." S. v. 
Hendrick, supra. 

Reversed. 

0.  W. OAKLEY v. THE TEXAS COMPANY. 

(Filed 6 January, 1953.) 
1. Pleadings Q 19- 

Upon demurrer, a pleading will be liberally construed in favor of the 
pleader. 

2. Limitation of Actions Q 6 h A c t i o n  held for recurrent trespass and there- 
fore not barred by statute of limitations. 

Plaintiff instituted this action to recover damages to his land caused by 
the seeping of gasoline from defendant's underground storage tank. De- 
fendant pleaded the statute of limitations because the action was not insti- 
tuted within three years from the first injury alleged. By reply, plaintiff 
alleged that on three separate occasions defendant dug up and reinstalled 
the tank to stop the leakage, the last of which was within three years of 
the institution of the action. Held: Construing the reply liberally, it is 
sufficient to allege recurring acts of negligence or wrongful conduct, each 
causing a renewed injury to plaintiff's property, and therefore demurrer 
to the reply should have been overruled. G.S. 1-52 ( 3 ) .  
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APPEAL by plaintiff from Bone ,  J., Ju ly  Term, 1952, of PERSON. 
Reversed. 

Suit  to recover damages for injury to plaintiff's rclal property caused 
by seepage of gasoline from defendant's pumps and tanks. 

Plaintiff alleged that under a lease agreement entered into with defend- 
ant  in 1946 defendant installed two gasoline pumps fi-om which plaintiff 
dispensed gasoline to the public; that following an injury to one of the 
pumps i t  was reinstalled 15 November, 19-18 ; that thereafter gasoline was 
observed in the water in  plaintiff's well, plaintiff using the water from 
the well in his Sandwich Shop on the premises, and the water became 
undrinkable; that  plaintiff notified defendant and efforts were made to 
repair the pump and prevent the escapc of gasolinc ; that  after many 
efforts to correct the trouble had failed and plaintiff had lost $370 worth 
of gasoline, plaintiff had to have another well dug f a r  enough away not 
to be contaminated by the escaping gasoline; that the new well cost $652, 
and plaintiff lost trade in  his Sandwich Shop and had to close it out. 

Plaintiff alleged defendant was negligent in repairing and reinstalling 
defective equipment, and that defendani's negligent: caused the l o w s  
of which plaintiff complains. 

The defendant in  its answer admitted the lease agreement, and that 
defendant a t  plaintiff's request made certain repairs to its pumps in 
November, 1948, but denied the allegatioils of negligmce or fault on its 
par t ;  and for a further defense set up  the three year!;' statute of linlita- 
tions, alleging that  for more than three ycars before h. instituted his suit 
plaintiff had actual knowledge of the favts alleged, and that his action 
is barred. 

Plaintiff in reply alleged that  following the reinstallation of the dam- 
aged pump in November, 1948, gasoline continued to wep from the pump, 
and that  on or about 15 March, 1949, th13 defendant again repaired and 
reinstalled the pumps, and that in November, 1949, in an  effort to correct 
the damage resulting from defective equipment, the defendant dug up  
the pumps and made substantial repairs and reinstalled the same; that  
the defendant, not having corrected the damage and being cognizant of 
the same, in  March, 1950, again removed the tanks and pumps for re- 
pairs;  that as a result of the repeated repairing and reinstalling of 
defective equipment plaintiff's well was contaminated and he was forced 
to dig another well in August, 1950. 

Defendant demurred to plaintiff's reply on the ground that  the plaintiff 
has not "set forth facts which would bring the institution of his action 
for the alleged cause of action set forth in his conplaint  within the 
statute of limitations." 

The demurrer was sustained, and the plaintiff excepted and appealed. 
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Do,nald L. Dorey and R. B. Dawes for plaintif, appellant. 
Clem B. Holding for defendant, appellee. 

DEVIN, C. J. The defendant did not demur to the complaint, but 
demurred to the reply as having failed to set forth facts sufficient, as 
against the plea of the statute of limitations, to show the action was 
instituted within the time limited. 

The theory of the demurrer is that the complaint, though alleging the 
injury was due to defendant's negligence, sets out a case of continuing 
trespass, and that under the statute, G.S. 1-52 (3), the action therefor 
must have been commenced "within three years from the original tres- 
pass, and not thereafter"; that the plaintiff has fixed November, 1948, 
as the first injurious act, and his suit was not commenced until 4 Janu- 
ary, 1952. 

The defendant's position is that the complaint has described a con- 
tinuous injury to his real property amounting in law to a trespass begin- 
ning 15 November, 1948, and that in attempting to reply to the plea of 
the statute in the answer plaintiff has failed to state facts which would 
show his action was brought within the statute. 

Giving that liberal construction to the plaintiff's pleading that the 
rule in this jurisdiction requires (Blackmore v. Winders, 144 N.C. 212, 
56 S.E. 874), we think the plaintiff has set out in his reply definite dates 
of alleged recurring acts of negligence or wrongful conduct on the part 
of the defendant in 1949 and 1950, each causing renewed injury to his 
property and culminating in the loss of his well and his sandwich business. 

I n  Sample v. Lumber Co., 150 N.C. 161, 63 S.E. 731, the plaintiff sued 
to recover damages for wrongful timber cutting. There was evidence 
that the cutting had begun more than three years before suit, and had 
been continuous. On the question of the statute of limitations the Court 
had this to say: "True, the statute declares that actions for trespass on 
real estate shall be barred in three years, and when the trespass is a 
continuing one such action shall be commenced within three years from 
the original trespass and not thereafter; but this term, 'continuing tres- 
pass,' was no doubt used in reference to wrongful trespass upon real prop- 
erty, caused by structures permanent in their nature and made by 
companies in the exercise of some quasi-public franchise. Apart from 
this, the term could only refer to cases where a wrongful act, being entire 
and complete, causes continuing damage, and was never intended to apply 
when every successive act amounted to a distinct and separate renewal 
of the wrong." 

This statement of the law was quoted with approval in Teeter v. Tel. 
Co., 172 N.C. 783, 90 S.E. 941, and Ivester v. Winston-Salem, 215 N.C. 
1 (9),  1 S.E. 2d 88. 
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I n  Anderson v. Waynesville, 203 N.C. 37, 164 S.E. 583, i t  was sa id :  
"The in jury  resulting from a nuisance or a trespass upon real property 
is continuous in its nature and gives successire cauf;es of action as suc- - 
cessive injuries are perpetrated. Continuous injuries caused by the main- 
tenance of a nuisance are barred only by the running of the statute 
against the recurrent trespasses." See also Ferry v. R. R., 171 N.C. 38, 
87 S.E. 948; Lightner v. Raleigh, 206 N.C. 496 (504), 174 S.E. 272; 
34 A.J. 106; 54 C.J.S. 127. 

There was error in sustaining the defendant's demurrer to the reply. 
Judgment reversed. 

MILTON WARSHAW v. RUTH A. WARSHAW. 

(Filed 6 January, 1953.) 

1. Appeal and Error § 31g- 
Where the record does not contain any paper relative to service and no 

stipulation in respect thereto, and no pleading save the answer, the appeal 
must be dismissed. Rule of Practice in the Supreme Court 19. 

2. Appeal and Error § 2Oa- 
The rules of the Supreme Court governing appeals are mandatory and 

not directory, arid must be universally enforced. 

Trial prior to the expiration of the time for filing answer is a t  least a 
material irregularity, since the cause is not then a t  il~sue. 

4. Appeal and Error 5 BC (3)- 
An exception to the signing of the judgment and to the "findings of fact" 

is a broadside exception which merely challenges the sufficiency of the 
facts found to support the judgment. 

PARKER, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Ximocks, J., March Term, 1952, CUMBER- 
LAND. Affirmed. 

Civil action for divorce heard on motion to racate judgment. 
Plaintiff instituted this action 25 August 1948 against defendant, a 

nonresident. H e  undertook to serve summons by pubication. N o  answer 
was filed and the cause was tried and a decree of divorce entered a t  the 
term of court beginning 25 October 1948. On 12 Ju ly  1949 defendant 
moved before the clerk that  the cause be reopened to permit her to make 
a general appearance and file answer. The clerk entered an  order which 
was later vacated by the judge. Details in respect thereto are not mate- 
rial on this appeal. An answer was filed. 
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On 29 December 1951 defendant filed a motion to vacate the original 
decree of divorce. The motion was in part on the ground the decree had 
been entered prior to any valid service of summons. The facts in respect 
thereto as found by the court below and as disclosed by the record are 
these: Summons herein was issued 30 August 1948 and was returned 
unserved for the reason defendant was a nonresident and could not be 
found within this State. On 30 August 1948 plaintiff filed his affidavit 
to obtain service by publication. On the same day the clerk entered his 
order authorizing and directing substitute service of summons. Notice 
of the action was duly published. This notice required defendant to 
appear on 1 October 1948 and answer or demur within thirty days there- 
after as required by statute. The notice failed to designate the place 
where defendant was required to appear or what she was required to 
answer. (The facts in respect to service by publication appear in an 
affidavit filed by defendant.) The cause was tried and the original decree 
was entered at  a term of court which convened 25 October 1948. The 
plaintiff made a "special appearance" and moved to dismiss the motion 
for that the court was without jurisdiction of the parties or the cause of 
action. He  likewise demurred on the grounds set out in his written de- 
murrer which appears of record. 

The court below, after finding the essential facts, adjudged "that the 
divorce decree rendered at said October 1948 Term be, and it is hereby set 
aside, vacated and declared void in all respects.'' Plaintiff excepted and 
appealed. 

Malcolm M c Q u e e n  for p la in t i f  appellant.  
Robert H.  D y e  for defendant  appellee. 

BARNHILL, J. The record in this cause does not include the summons, 
the affidavit for publication, the order for service by publication, or the 
notice of the action as published. Nor does i t  contain any of the plead- 
ings save and except an answer filed by defendant after the final decree of 
divorce was entered. There is no stipulation of record in respect to the 
service of summons. These defects in the record necessitate a dismissal 
of the appeal. Rule 19, Rules of Practice in the Supreme Court, 221 
N.C. 553; Plo t t  v. Construct ion Co., 198 N.C. 782, 153 S.E. 396; W a t e r s  
v. Waters ,  199 N.C. 667,155 S.E. 564 ; Riggan  v. Harrison,  203 N.C. 191, 
165 S.E. 358; Insurance Co. v. Bullard,  207 N.C. 652, 178 S.E. 113; 
Goodman v. Go.odman, 208 N.C. 416, 181 S.E. 328; B a n k  v. McCullers,  
211 N.C. 327, 190 S.E. 217; Ericson  v. Ericson, 226 N.C. 474, 38 S.E. 
2d 517. 

The rules of this Court governing appeals are mandatory and not 
directory. Culvert v. Carstarphen,  133 N.C. 25; P r u i t t  v .  W o o d ,  199 
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N.C. 788, 156 S.E. 126, and cases cited. To assure uniformity of treat- 
ment they must be universally enforced. Stone v. Ledbetter, 191 N.C. 
777, 133 S.E. 162; Jones v. Jones, 232 N.C. 518, 61 8.E. 2d 335. 

We may note that this disposition of the appeal deprives the plaintiff 
of no substantial right. The original cause was tried before the time for 
answer had expired. I t  was not then a t  issue. Whether the decree 
entered on the verdict is void we are not presently required to decide. 
Suffice it to say there was at  least material irregularity in the proceeding. 

Furthermore, the only exception is to the signing cf the judgment and 
to "findings of fact." This is a broadside exception which merely chal- 
lenges the sufficiency of the facts found to support the judgment entered. 
Vestal v. Vending Machine Co., 219 N.C'. 468, 14 S.:E. 2d 427. 

Incidentally, the record presents a somewhat novel situation. The 
plaintiff insists that the original decree is valid and :should be sustained. 
At the same time he asserts that the court below erred in failing to rule 
on his demurrer for that the court is without jurisdiction of the parties 
or the cause of action. 

The defendant has now made a general appearance and filed answer. 
Thus she has submitted herself to the jurisdiction of the court. The cause 
will remain on the civil issue docket and the plaintiff may proceed to 
trial if he is so advised. 

Appeal dismissed. 

PARKER, J., took no part in the consideration or decision of this case. 

E. WORTH JEFFRIES AND WIFE, RUBY JEFFRIES, v. JOSEPH PARKER. 

(Filed 6 January, 1953.) 
Deeds § 1%- 

Where the granting clause conveys an unqualified fee and the habendum 
contains no limitation thereon, and grantor warrants a fee simple title, 
held a provision following the description stating that if one of the 
grantees died before disposing of his interest, his share should go to the 
other grantee, is deemed mere surplusage without force and effect as being 
repugnant to the fee. 

APPEAL by defendant from Carr, J., in Chambers, 13 September 1952, 
ALAMANCE. 

Civil action to enforce specific performance of a contract to purchase 
real property. 
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On 21 January 1919, Mary J. Jeffries conveyed the locus to E. Worth 
Jeffries and James H. Jeffries by deed of record in Alamance County. 
E. Worth Jeffries and James H. Jeffries are named as parties of the 
second part in the premises. The granting clause is "to said E. Worth 
Jeffries and James H. Jeffries, their heirs . . ." I n  the habendum the 
grantor defines the estate conveyed as "the aforesaid tract or parcel of 
land, and all privileges and appurtenances thereto belonging, to the said 
E. Worth Jeffries and James H. Jeffries, their heirs and assigns, to their 
only use and behoof forever." And the grantor covenants "with said 
E. Worth Jeffries and James H. Jeffries, their heirs and assigns, that 
she will warrant and defend the said title to the same against the lawful 
claims of all persons whomsoever." 

The paragraph describing the property contains the following at the 
end, and as a part, thereof: "It is understood that in case of the death 
of James H. Jeffries before he otherwise disposes of his part of this land, 
that his share is to be the property of E. Worth Jeffries in fee simple, 
subject to the dower right of James H. Jeffries wife, Mandy Jeffries." 
Mandy Jeffries predeceased James H. Jeffries. 

On 21 March 1942, James H. Jeffries died intestate, leaving surviving 
certain collateral heirs. At the time of his death he had not disposed of 
or conveyed his interest in said land. 

On 28 April 1951, E. Worth Jeffries and wife contracted to sell to 
defendant, and defendant contracted to buy, said property at  the price 
of $10,000. The contract contemplated that the grantor should convey 
a good and sufficient marketable title in fee. Defendant declined to 
conlply with the contract for the reason plaintiffs are not possessed of and 
cannot convey a fee simple title to the property. 

When the cause came on for hearing in the court below, the court, 
being of opinion that said deed "vested in James H. Jeffries a defeasible 
fee subjected to be defeated upon his having not disposed of same prior 
to his death and in which event the said title vested in the survivor. 
E. Worth Jeffries, and the said E. Worth Jeffries now holds an absolute 
fee simple title to the said property," entered judgment decreeing specific 
performance. Defendant excepted and appealed. 

Long d ROSS and T h o m a s  C.  Carter  for plaintiff appellees. 
Louis  C .  A l len  for defendant  appellant.  

BARNHILL, J. When the granting clause in a deed to real property 
conveys an unqualified fee and the habendum contains no limitation on 
the fee thus conveyed and a fee simple title is warranted in the covenants 
of title, any additional clause or provision repugnant thereto and not 
by reference made a part thereof, inserted in the instrument as a part of, 
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or following the description of the property conveyed, or elsewhere other 
than in the granting or habendum clause, which tends to delimit the 
estate thus conveyed, will be deemed mere surplusage without force or 
effect. Arfis 1.. drtis, 228 N.C. 754, 47 S.E. 2d 218, and cases cited; 
Kennedy E. Kennedy, 236 N.C. 419; Whitley v. drenson, 219 N.C. 121, 
12 S.E. 2d 906; McNeill v. Blevins, 222 N.C. 170, 22 S.E. 2d 268. This 
is now settled law in this jurisdiction. Krites v. Plott, 222 N.C. 679, 
24 S.E. 2d 531, and Jefferson v. Jefferson, 219 N.C. 633, 13 S.E. 2d 745, 
to the extent they conflict with this conclusion, have been overruled. 

The question has been ably and comprehensively discussed in the recent 
decisions of this Court herein cited. Further disciission at  this time 
would add nothing that might be of material assistance to those for whose 
benefit our decisions are reduced to writing. Suffice i t  to say therefore, 
that the line of decisions represented by Artis v. Artis, supra, to which 
we adhere, compels the reversal of the judgment entered in the court 
below. 

Reversed. 

COMMERCIAL FINANCE COMPANY V. LUELLA R .  CULLER AND HOOTS 
MOTOR COMPANY. 

(Filed 6 January, 1953.) 
Reference iFj 3- 

An action on a note given to finance an automobile, in which all pay- 
ments alleged by defendant are admitted by plaintifl', does not involve a 
long account with charges and discharges as contemplated in G.S. 1-189 
and is not subject to compulsory reference notwithstanding further 
counterclaims for usury and damage for the mortgagee's alleged breach of 
his agreement to procure insurance on the car. 

APPEAL by defendant Luella R. Culler from Rousser*~, J., April Term, 
1952, of FORSYTH. * 

The plaintiff instituted this action to recover the sun1 of $362.65 alleged 
to be due and owing to the plaintiff as the holder of a note executed by 
the defendant Luella R. Culler to the plaintiff on 28 December, 1950, in 
the sum of $638.50, and secured by a chattel mortgage of even date, on a 
1947 Eaiser Fordor Sedan. Demand for payment of the note is alleged 
to have been made and refused. A writ of claim and delivery was issued 
at the time of the institution of the action for the possession of the auto- 
mobile described in the chattel mortgage, but the car 'being in the posses- 
sion of the defendant Hoots Motor Company as bailee of the defendant 
Luella R. Culler, the possession thereof has not been taken under the writ. 

According to the allegations of the answer filed by the defendant Luella 
R. Culler, she purchased a Kaiser automobile on or ;about the 27th day 
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of July, 1949, and in  order to complete the transaction she obtained a 
loan of $900.00 from the plaintiff. She alleges that she executed her 
note, secured by a chattel mortgage, on the automobile in  the sum of 
$1,340.85 to the plaintiff; that  i t  was understood and agreed that  the sum 
of $440.85 included in the note was for carrying charges over a period of 
21 months, including a $75.00 deductible insurance policy on the auto- 
mobile to protect her against loss in  the event the automobile became 
damaged as a consequence of any collision or traffic accident. 

I t  is admitted that the appellant borrowed an additional $100.00 from 
the plaintiff on 28 December, 1950, but she denies the execution of any 
agreement a t  that time or any other time to pay the plaintiff the sum of 
$638.50, or that  she signed any chattel mortgage on said date. She 
alleges, however, that on 28 December, 1950, she was again advised that 
the insurance on her car was in  full force and that the policy thereon 
would expire 27 May, 1951; that  the defendant's car was in a collision 
on or about 17 March, 1951 and damaged to the extent of $440.00; that  
the plaintiff was promptly informed of the collision and requested to 
notify the insurance company; that  the plaintiff then advised her that no 
insurance had been obtained on her car and none was in force a t  the time 
of the collision, and that her loss was not covered in any way. 

The appellant denies that she is indebted to the plaintiff in any amount, 
and by way of further answer, setoff, and counterclaim pleads certain 
payments, giving the date and amount of each, totaling $960.50, and the 
plaintiff in its reply admits the receipt of such payments. The appellant 
set up a claim for damages in the sum of $440.00, resulting from the 
failure of the  lai in tiff to have her car covered bv insurance in  accord 
with the alleged agreement, and a claim for usury charged and collected 
in the amount of $388.00, and prays the court for judgment against the 
plaintiff for $440.00 in compensatory damages; for $388.00 for usury, 
and punitive damages in the sum of $10,000. 

~ u r i n ~  the progress of the trial, the court, on its own motion, entered 
an  order of compulsory reference as to all issues raised by the pleadings, 
both of fact and law, on the ground that the controversy "requires the 
examination of long accounts and a series of transactions between the - 
parties, and that  the controversy is so involved that i t  cannot be readily 
pre~ented to a jury." 

The defendant Luella R. Culler appeals and assigns error. 

W i l l i a m  8. ill i tchell  for plaint i f f ,  appellee. 
Eugene  H.  Ph i l l ips  for d e f e n d a n f ,  appel lant .  

DENNY, J. A compulsory reference is not authorized on the ground 
that the trial requires the examination of long accounts in  an action 
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instituted to recover on a promissory note or an account where the receipt 
of each and every payment alleged to have been made thereon is admitted. 
Acceptance Corp. v. Pi l lman ,  235 N.C. 295,69 S.E. 2d 563; Lee v. Thorn-  
ton,  176 N.C. 208, 97 S.E. 23; P e y t o n  v. Shoe  Co., 167 N.C. 280, 83 
S.E. 487 ; Hal l  v. Craige, 65 N.C. 51. Where numerous payments on an 
indebtedness have been made, the case involves only a matter of compu- 
tation of figures and has none of the elements of a long account with 
charges and discharges, as contemplated in the statute which provides 
for a compulsory reference. Hal l  v. Craige, supra. 

I t  is true that by reason of the counterclaims for usury and damages 
as set forth in the pleadings, this action is somewhat complicated, but 
these additional matters do not raise questions which may be referred 
under an order of compulsory reference within the purview of G.S. 1-189. 

'The order of compulsory reference entered below is set aside and the 
cause remanded for trial by jury unless otherwise disposed of by consent 
of the parties. 

Reversed. 

ELVIN AIKEN v. JAMES 1,. SANDERFORD AND JOHN F. SANDERFORD, 
TRADING AND DOING BUSINESS AS SANDERFORD FUEL SERVICE. 

(Filed 6 January, 1953.) 

1. Automobiles 55 24%a, 24%- 

G.S.  20-71.1 is not applicable to an action not brought within one year 
after the cause of action accrues. 

2. Same- 
In order to hold the owner of a vehicle liable under the doctrine of 

respondeat superior, plaintiff must allege and prove that the driver was 
guilty of negligence constituting a proximate cause of the injury and that 
the relationship of master and servant existed between the owner and the 
driver at  the time of and in respect to the transaction out of which the 
injury arose. 

3. Automobiles 5 24 %a- 
Complaint alleging in effect that defendants owned the vehicle in ques- 

tion and that it was negligently operated by one of .their drivers fails to 
state a cause of action against the owners under the doctrine of respondeat 
superior, it being required that it be alleged that the driver was a t  the 
time acting within the scope of his employment. 

4. Appeal and Error fj 37- 
I Failure of plaintiff to state a cause of action may be raised by a party 

in his brief on appeal, or the Supreme Court may take cognizance thereof 
ex mero mot?!. 
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AIKEN G. SANDERFORD. 

5. Pleadings § 2 4 0  

Probata without allegnta is unavailing. 

APPEAL by plaintiff from B o n e ,  J., October Term, 1952, of GRANVILLE. 
Civil action to recover damages for injury to plaintiff's automobile 

alleged to have been caused by the actionable negligence of the defend- 
ants. At the close of the plaintiff's evidence the defendants' motion for 
judgment of nonsuit was allowed. From the judgment based on such 
ruling the plaintiff appealed, assigning error. Affirmed. 

J .  G1-01;er Lee  f o r  p laint i f f ,  appel lant .  
Hugh 31. C u r r i n  for de fendan t ,  appellee. 

PARKER, J. On 8 December, 1950, about 1 :30 p.m., the plaintiff's 
wife was operating his automobile on Fleming Street in the Town of 
Creedmoor, traveling east at  around 20 or 25 miles an hour on the right 
side of the street. Fleming Street runs east and west. The defendants 
had a fuel station on the south side of this street. On the west side of 
this station was a driveway. The plaintiff's wife saw a pickup truck 
loaded with coal $tanding in the driveway. About the time she drove by 
the driveway, this truck backed out into the street, and there was a 
collision between it and the plaintiff's automobile causing damage to 
both. The driver of the truck was Charlie Moss. The truck belonged 
to the defendants. The plaintiff commenced his action on 15 December, 
1951. 

The only allegation in the complaint as to the relationship of the 
driver of the truck to the defendants appears in paragraph 5, as follows : 
"one Ford truck owned by the defendants loaded with coal and being 
operated by one of the drivers of the defendants, whose name, so this 
plaintiff is informed, was Charlie Moss." The plaintiff filed no amended 
complaint or reply. 

G.S. 20-71.1 entitled in part "Ownership evidence of defendant's re- 
sponsibility for conduct of operation" is not applicable as the plaintiff 
did not bring his action within one year after his cause of action accrued. 

To avoid a compulsory nonsuit it is requisite for the plaintiff to allege 
and offer evidence tending to show three things: (1) that Moss was 
negligent; (2)  that the negligence of Moss was the proximate cause of 
the injury to the plaintiff's automobile; and (3)  that the relation of 
master and servant existed between the defendants and Moss at  the time 
of the injury, and in respect to the transaction out of which the injury 
arose. H o o v e r  v .  I n d e m n i t y  Co., 206 N.C. 468, 174 S.E. 308; 35 Am. 
Jur., Master and Servant, Sec. 593, p. 1032; C a r t e r  v. M o f o r  Lines ,  227 



762 1X T H E  SUPREME COURT. [236 

N.C. 193,41 S.E. 2d 586; Graham v. Gas Co., 231 N.C. 680, 58 S.E. 2d 
757. 

We have examined the complaint in IIoover v. Indemnity Co., 206 
N.C. 468, 174 S.E. 308, and this is the allegation in respect to the agent 
and the defendant: Paragraph 5 "That during said period of treatment 
the defendant, through and by means of its duly constituted servant and 
agent, one P. B. Clark, whom this plaintiff is informtld, believes and so 
alleges was its claim adjuster and general agent to direct and control 
such cases as may develop against the defendant, Globs Indemnity Com- 
pany, under the North Carolina Workmen's Compensation Act, assumed 
and took absolute and complete physical control of the plaintiff's intes- 
tate against his wishes, etc." In that case Mr. Justico Conmor speaking 
for the court in reversing the overruling of a demurrer said : "Conceding, 
without deciding, that the facts alleged in the complaint are sufficient to 
constitute a cause of action in favor of the plaintiff and against the agent 
of the defendant, and that the Superior Court of Gaston County would 
have jurisdiction of an action instituted by the plaintiff against said 
agent to recover on such cause of action, we are of th3 opinion that the 
facts alleged in the complaint are not sufficient to constitute a cause of 
action against the defendant. I t  does not appear from the complaint, 
construed most liberally in favor of the plaintiff, that the wrongful act 
of its agent was within the scope of his employment by the defendant, or 
that such act was authorized or ratified by the defendant." 

The defendant in his brief has raised the point that in his complaint 
the plaintiff has failed to allege that Charlie Moss, the driver of the 
defendants' truck, was acting within the scope of his employment. I f  
the defendants had not raised the point, we would do so ex mero motu. 
McIntosh, North Carolina Practice and Procedure, Section 436, page 
447, citing McDougald v. Graham, 75 N.C. 310; Tuzker v. Baker, 86 
N.C. 1 ; Garrison v. Williams, 150 N.C. 674, 64 S.E. 783. The last cited 
case has been cited and approved in Snipes v. Monds, 190 N.C. 190, 129 
S.E. 413; Senwell v. Cole, 194 N.C. 546, 140 S.E. 85; Key v. Chair Co., 
199 N.C. 794,156 S.E. 135; M7atson v. Lee County, 224 N.C. 508,31 S.E. 
2d 535, and in Lamm v. Crumpler, 233 N.C. 717, 65 ;3.E. 2d 336. See 
also Hopkins v. Rarnhardt, 223 N.C. 617, 27 S.E. 2d 644. 

The complaint most liberally construed fails to allege that Charlie 
Moss was an  agent of the defendants a t  the time and in respect to the 
transaction out of which the injury to plaintiff's automobile arose. 
Probata without allegata is insufficient. Both must concur to establish 
a cause of action. Whichard v. Lipe, 221 N.C. 53, 19 13.E. 2d 14. 

The judgment of nonsuit of the court below is 
Affirmed. 
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HAZEL WOOD CROUSE v. FLOYD M. CROUSE. 

(Filed 6 January, 1953.) 

1. Appeal and Error 8 89- 
Where the record fails to show what testimony the witness would have 

given had she been permitted to answer the question, the exclusion of the 
testimony cannot be held prejudicial. 

2. Divorce and Alimony 8 14- 
Nonsuit held proper in this action for alimony without divorce because 

of failure of evidence to support the allegations of the complaint setting 
forth the cause of action. 

APPEAL by plaintiff from C r i s p ,  Spec ia l  J u d g e ,  at May Term, 1952, 
of A 4 ~ ~ ~ ~ ~ ~ ~ .  

Action by wife against husband for alimony without divorce under 
G.S. 50-16. 

The complaint alleges as grounds for the plaintiff's right to maintain 
her suit that her husband, the defendant, separated himself from her and 
failed to provide her with the necessary subsistence according to his means 
and condition in life; that the defendant maliciously turned her out of 
doors; and that the defendant offered such indignities to her person as to 
render her condition intolerable and her life burdensome. The action 
was tried before Judge Crisp and a jury a t  the May Term, 1952, of the 
Superior Court of Alamance County. When the plaintiff had introduced 
her evidence and rested her case, the defendant moved to dismiss the 
action upon a compulsory nonsuit, and the court allowed the motion and 
entered judgment accordingly. The plaintiff excepted and appealed. 

H .  C l a y  H e m r i c  for p l a i n t i f ,  appel lant .  
.J. E l m e r  L o n g  and  Clarence  R o s s  for d e f e n d n n f ,  appel lee .  

PER CURIAM. The plaintiff's counsel propounded this question to her 
on her re-direct examination: "Will you tell the jury about that?" The 
court sustained the defendant's objection to the question, and the plaintiff 
noted an exception to this ruling. This exception presents nothing for 
review because the case on appeal does not show what testimony the 
plaintiff would have given had she been permitted to answer the question. 
L i p e  v. B a n k ,  a n t e ,  328, 72 S.E. 2d 759. The remaining exceptions are 
addrased to the entry of the compulsory nonsuit, and are untenable be- 
cause the evidence adduced by the plaintiff at the trial was insufficient to 
prove the allegations of her complaint. 

Judgment affirmed. 
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RAY R. AMOS V. SOUTHERN RAILWAY COMPANY, ATLANTIC & YAD- 
KIN RAILWAY COMPANY AND NORFOLK & WESTERN RAILWAY 
COMPANY. 

(Filed 6 January, 1953.) 

Appeal and Error 9 50 % - 
Where the identical question sought to be presen1:ed by the appeal is 

pending before the Supreme Court of the United States and its decision 
thereon will be binding upon our Court, the cause will be retained. 

APPEAL by plaintiff from P a t t o n ,  Special  J u d g e ,  October Term, 1952, 
of FORSYTH. 

This is an action to recover for personal injuries alleged to have been 
sustained by the plaintiff on 16 April, 1949, while in the employment of 
the defendants. The accident occurred in Stokes County, North Carolina. 

On 14 December, 1951, the plaintiff instituted an action against the 
Southern Railway Company in the Circuit Court of the City of St. Louis, 
Missouri, to recover for his alleged injuries under the provisions of the 
Federal Employers' Liability Act. The Southern Railway Company 
answered, denying that the plaintiff was its emplo-gee and pleaded a 
release theretofore given to the Atlantic & Yadkin Railway Company and 
the Norfolk & Western Railway Company. The act~on is still pending 
in the Missouri court. Thereafter, on 15 April, 1952, the plaintiff insti- 
tuted this suit on the same cause of action in the Superior Court of 
Forsyth County, North Carolina, seeking to recover under the provisions 
of the Federal Employers' Liability Act from the threch defendants named 
herein. 

The Southern Railway Company filed a petition in the cause in the 
Superior Court of Forsyth County, praying that the plaintiff be enjoined 
from further prosecuting the Missouri action. The court heard the mat- 
ter, found the facts set out in the order, and permanently enjoined the 
plaintiff from any further prosecution of the Missouri suit. The plain- 
tiff appealed from the order, assigning error. 

Elledge & Johnson  for p l n i n f i f ,  appel lant .  
W o m b l e ,  Carly le ,  M a r t i n  & Sandr idge  for de fendan t ,  S o u t h e r n  Ra i l -  

w a y  C o m p a n y ,  appellee.  

PER CURIAM. The Supreme Court of the United States has granted 
a petition for writ of cert iorari  in the case of A t l a n t i c  Coast  L i n e  R. Co. 
v. P o p e ,  209 Ga. 187, 71 S.E. 2d 243, and the case is now calendared for 
argument in that Court. The case involves the identical question pre- 
sented for decision on this appeal. And since we will be bound by the 
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Avos v. R. R. 

decision of the Supreme Court of the United States on the question, we 
are withholding disposition of this appeal until the Supreme Court of 
the United States renders its decision in the above case. 

Cause retained. 



APPENDIX. 

CHAMBERS v. CHAMBERS. 

(Filed 22 August, 1952.) 
1. Evidence g 8+ 

The introduction in evidence of the official will book from the clerk's 
office containing the instrument in question raises the presumption that 
the will had been duly proven. 

2. Adverse Possession 9a- 
Where title to land has been acquired by another pirior to the execution 

of a will, a devise in the will of "the remainder of $111 my property con- 
sisting of real estate" without any particular description of the locus does 
not raise any presumption that testator intended to devise the locus and, 
nothing else appearing, the will is not color of title in favor of the named 
devisee. 

3. Appeal and Error 5 4 3 -  
Where the matter pointed out in a petition for rehearing is insufficient 

to alter the result, the petition will be denied. 

PETITION by defendants to rehear this case reported in  235 N.C. 749. 
I'he Justices to  whom the petition ~ v a s  referred filed the following 

rnernorandunl in passing upon the petition. 

E'uller, Reade ,  Ums tead  & Ful ler  and B. I .  Satterfield for petit ioners.  

DEVIN, C. J., and JOHNSON, J., considering the petition to rehear. 
'I'he only question raised by the petition to rehear was whether there 

was evidence offered in the tr ial  which would have warranted submission 
of an  issue, tendered by defendants, of adverse possession of the land 
under color by Garland Chambers and his children. 

I n  affirming the decision below on this point the opinion of this Court 
proceeded on the view that  the record did not show that  the will of 
J o h n  E. Chambers had been probated or was offered in evidence (235 
N.C. 751). 

The  printed record of the "purported" will does nut show that  i t  was 
ever proven as John  3:. Chambers' will, hut on page 47 of the record i t  
does appear the defendants, without objection, offered in evidence "what 
purports to be the last will and testament of John  E. Chambers recorded 
in Book 21 of Wills a t  page 243." This purported will was inserted in 
the Record , Exhibit C. 

As the will was offered from the record in the official Will Book from 
the clerk's office, the presumption would arise that  the will had been duly 
proven. 

However, an examination of the will discloses that  in paragraph 1 the 
testator devised to the children of his daughter Lula "113 acres known 
as the Franklin land7' (eastern half)  ; and in  paragraph 5 he devised to 
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Garland Chambers "the remainder of all my property consisting of real 
estate,'' and all personal property. 

There was no particular description of the Joe Chambers land (the 
land in controversy), and as Joe Chambers had acquired title to the land 
by adverse possession before the will was written as found by the jury 
(and affirmed by this Court), it would not be presumed the testator in- 
tended to devise under the designation "all my property" land of which 
he had been divested, unless he had described the Joe Chambers land by 
particular description (Elmore v. Byrd, 180 N.C. 120). And nothing 
else appearing, the indefinite description of "all my property" would not 
constitute color of title to the Joe Chambers land and serve to vest title in 
Garland Chambers after 7 years adverse possession. I t  would take 20 
years, which defendants could not show. 

For the reasons stated, the petition to rehear is denied. 

DAVIS v. JENKINS. 

(Filed 6 January, 1953.) 

PBTITIOK to rehear case reported ante, 283. 

P. T. Hall  and P. H. Bell for plaintiff. 
Thorp & Thorp for defendants. 

DEVIN, C. J. Petition to rehear was "allowed only for the purpose of 
amplification of the order remanding the cause for further proceeding." 

I n  the decision of this Court filed 8 October, 1952, and reported in 
znte, 283, it was held on the facts therein set out that sale and deed 
attacked were voidable, and it was ordered that the judgment of nonsuit 
be stricken out and the cause remanded for further proceedings as might 
be necessary to determine and administer the rights of all interested 
parties. By this order it was not intended to foreclose the defendants 
from submitting to the Superior Court on another trial the defenses set 
up in their answer, nor may the opinion heretofore filed and reported be 
understood as denying to the defendants right to trial by jury of the 
issues raised by the pleadings. 

With this amplification the petition to rehear is denied. 
Petition denied. 
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A.B.C. Act-See Intoxicating Liquor. 
Abandonment-As ground for  alimony 

without divorce, Caddell v. Caddell, 
686. 

Abatement-Of nuisances, see Injunc- 
tions. 

Abatement and Revival-Pendency of 
prior action, McDm%ll v. Blythe 
Brothers Co., 396; Allem v. Mc- 
Dowell, 373. 

Acceleration of Remainder-U p o n 
widow's dissent from will, Trust 
Co. v. Johnson, 394; Bank v. East- 
erby, 599. 

Acquittal-withholding of count from 
jury amounts to acquittal thereon, 
X. v. Love, 344. 

Actions-Particular actions see par- 
ticular titles of actions ; pleadings 
see Pleadings; trial see Trial ; 
abatement of action for prior action 
pending, see Abatement and Re- 
vival; wife may maintain action in 
tort against husband, Jernigan v. 
demigan, 430; moot questions and 
adversary proceedings, Bi-itt v. 
Wilmington, 446 ; time from which 
action is pending, Rpo~cer  c. Motor 
Co., 239. 

Administration-See Execntors and 
Administrators. 

Administrative Law-Court will not 
disturb order except for capricious 
or arbitrary action or disregard for 
law, Utilities Corn. v. Ray, 692. 

Admissions-.4dmissions in pleadings, 
Winslow v. Jordan, 166; in stipula- 
tions will not be permitted in action 
to determine validity of bonds so as  
to nullify rights of other taxpayers, 
Britt v. Wilmingto?~, 446: of guar- 
dian ad litem or next friend not 
competent against infant. 1'0?r.f'21 v. 
Daniel, 489; adniission that high- 
way was under construction keld 
not admission that defentl:~nt negli- 
gently applied brakes, Trinslozr. v. 
.Jordan, 166; admission that  plain- 
tiff was injured not admission of 
particularized injuries, M'inslotc c. 
Jordan, 166. 

Sdversary Proweding-Action to de- 
termine validity of bonds will be 
treated as, Brrtt c. W7ilmington, 446. 

Adverse Possess~on-Creation of ease- 
ments by prewription, Fremont v. 
I?aker, 233; hoctile character of 
possession, Price c. Wkisnant, 381; 
known and vi~ible  boundaries, Cars- 
1 ~ 7 1  c. Morgrlrtton, 373 ; color of 
title, Chambers v. Chambers, 766; 
presumption of possession to outer- 
most boundaries, Carsxcll v. Mar- 
guntoll, 375. 

Agriculture-Evidence held insuffici- 
ent to  show causal relation between 
chemical dust and injury to tobacco 
crop, Wilsom 1.. Gcigy & Co., 566. 

Aitlers and Abettors-S. 2;. Averg, 
276. 

Aisles-Fall of customer on store 
floor, Lec v. C'recx cC. Co.. 83. 

Alcoholic Beverlge Control Act--See 
Intoxicating IAqnor. 

Alimony-See Divorce and Alimony. 
Allegata-Varia~lce between allegata 

and probata, dnzith v. Barnes, 176; 
Lamb v. Staplcs. 170; Fren~ont  v. 
Baker, 253 ; 4ikctt v. Sanderford, 
760. 

A\menilme~it-Ta pleadings, Builders 
('orp. 7- Cas~rultll Co., 313; .41cx- 
undw 1%. Bi-31~n, 212 : judgment 
must be ent13red on warrant to 
which plea of gniltg \yak ;rtltlre.csed 
and not to warrant as ,rmrnded. 
AY. v. Terry, 222. 

An~putatio~i--Stpligt'nce of wuy?on 
~iecessitating amputation of leg. 
1Vapic% v. IZeardon, 116. 

"And/Or"-TTse of di~i lppro~et l .  R. 1.. 

McLnw~b, 287 R. 1.. Darrghtr!t. 316. 
.\11:~sthetist--Li1hility of surgeon for 

~iegligence of, .lncl;*on c. J o ~ n e r .  
279. 

.Inimals-Aotio~~ to rrcover t1:lnhrgr to 
car striking mnle on Iiighway. R ~ I v -  
qcsx e. Trcz;cr~lran. 1.77. 

;\nswer-See Pleadings. 
Anticipation of lajury-Foreseeability 

is element of proximate cause. 
Deaver v. Dr a w r ,  186; Pattcrsoir 
I . .  Noffitt, 405. 
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Anticipation o f  Negligence-On part 
of  others, Corn v. Freight Lines, 72 ; 
hfWQan v. Baunclers, 162; H a w  
v. Reftning Co., 643. 

"Apartment House" - Covenant re- 
stricting use of property t o  one 
family dwellings, Huflman v. John- 
son, 225. 

Appeal and Error-Appeals from 
clerks and inferior courts t o  su- 
perior courts, see Courts; appeals 
from Utilities Commission, UtZlitBes 
Corn. v. R.R., 337 ; Utilities Corn. 2;. 

Fox, 553; Utilities Com. v. Ray,  
692; appeals from Industrial Conl- 
mission, see Jlaster and Servant; 
review of order of one Superior 
Court judge by another, Alexander 
u. Brown, 212; Neigh71or8 v. Neigh- 
bors, 531 ; appellate jurisdiction of 
Supreme Court and review in gen- 
eral, 8. v. Bcoggin, 1 ;  Surety Corp. 
v. Bharpe, 35; Burgcss v. Treva- 
than, 157; Peace v. High Point, 
619; Lungleu v. Langley, 184; 
Oreene v. Spivey, 435; Aiken c. 
Sanderford, 760 ; judgments ap- 
pealable, Burgees v. Trevathan, 
157; Lovette v. L@d, 663; Qar- 
rett v. Rose, 299; New H m e r  
Countu v. Holmes, 565; Morgan v. 
Oil Co., 615; Peace 1;. High Po$nt, 
619; exceptions, I n  re S a m ,  228; 
Stk lns  v. Fortner, 265; Medical 
College v. Hayzard, 506; Whitleu 
v. Caddell, 516; Warshaw v. War-  
shaw, 754; Poniros v. Teer Co., 
144; Powell v. Dan/lel, 489; theory 
of trial in lower court, Caddell v. 
Caddell, 686; case on appeal, At- 
kina v. Fortncr, 264; Whitleu v. 
Caddell, 516; appeal bonds and 
cvsts, Ward v. Cruse, 400; jurisdic- 
tion of lower court after appeal, 
Keith v. Silvia, 293; term t o  which 
appeal must be taken, New Han- 
over Countll v. Holnzes, %ti; rules 
are  mandatory, Warshazn v. War- 
shaw, 754; exceptions not brought 
forward, Swinton v. Reattg Go., 
723; dismissal of appeal, Whitleu 
v. Caddell, 516; New Hanover 
C O U I L ~ U  v. Holmes, 665; Warshaw 
v. Warshazo, 754; review of dis- 

cretionary orders, Il'illie v. Cotton 
Mills, 533 ; harmlew and prejudicial 
error, Potliroe v. Teer Co., 144; 
Willinn18 c. Cody, -125; Anderson v. 
Offiw Supplies, 519; Wells v. Clafl- 
toll, 102: Musr v. Y u x f ,  182; Lipc 
u. Bunk. 328 ; Powt,ll v. Daniel, 490; 
Ooeckcl V .  Sto l i~ ly ,  604; In  re Wil l  
of h-enrp, 680; Williams r. R.R., 
,769; Crouso L-. f'rouxc', 7@; 111 rc 
Huniphrqr, 143 ; Jfar.oib c. . U u t w ~ ,  
4% : Fl~i t i iny  I.. K . K . ,  ,568 ; Swinton 
c. Realtu ('o., 523: review of in- 
jniictive proceedings, F r m o n t  v. 
Hakvr, 253 ; Rrcmrc I?. Candler, 376: 
review of findings of favt, Edmuttds 
o. Hall, 153 ; 111 rc Sunla, 228; peti- 
tion to rehear, Chambers t?. Cham- 
bers, 766; new trials, Caddell v. 
Paddt211, 686 ; remand, Costner v. 
Childrm'a Home, 361; retention of 
c-anse, ..into8 2.. I L K ,  761; law of 
the case, .Mir~t: v. R.R., 109; inter- 
pretntion of cleci~ion, TVoodard ?;. 

Clark. 190. 
"Arising Out Of"-,is used in (.'om- 

pensation Act, Rcll c.  Dr~ecl! Bro- 
thers, 280. 

Arrest-Faet nut1 circun~stances of, 
compettmt in action for maliciouh 
prosecution on question of damiiges, 
.IEc~xa~tdcr v. Kro~or ,  212; arrest by 
officer without warrunt, A'. 2'. Ha,- 
per, 371. 

Arrest of .Judgn~ent-JIotio in, S. L-. 

.4vo'y, 276; A'. a. Du,vton, 499. 
Assault-Plea of guilty to warraiit 

charging acsault on female cannot 
support judgment oil amended war- 
imit ch:irging assault on female by 
man over 18, S. a. 7'err!/, "22 ; uu- 
authorizetl operution 1t.v surgeoil is 
technical assault, Lc'iriu r .  Niiulv I.. 

510; pleading in civil ac.tioli, h'pc~itr 
v. Rrolot, 355. 

Assignments-Of hank deposit, Lipe 
v. Bank. 328. 

Assignments of Error-See Excep- 
tions and Assignments of Error. 

Attorney and Client-Court of equity 
may allow attorney's fees in suit to 
recover common fnnd, Hornw v. 
Chamber o f  Commerce, 96;  attor- 
ney who drew will may testify in 
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caveat proceeding, III re  Will of 
l i m p ,  680. 

Attorney in Fact-Whether fiduciary 
relationship existed held f o r  j u r r  
in determining issue of constructive 
t rus t ,  CI'FIC a. CI-CM-, 528. 

Automatic Traffic Control Lights- 
Cox ?.. Frcigltt Lines, 72. 

Antomobiles-Parking Meters, 5'. r. 
Scoggiri, 1 ;  S. v. Scoggin, 19;  
Br i t t  r. TVil11ti1~gtr.12, 446; right\  
and li:~bilitir\ arising from opera- 
tion of bu\ i~nt l  trucking companies, 
SPC Carr ier< : carriers '  cargo inhur- 
a x e ,  Trunuport Co.  a. IIIS. CO., 
634 ; automcrhilc. i~ lsurance ,  see 111- 

surance;  con\piri~cy to procnre ill- 
surmlce benefits 11y f:tlse claim. S. 
c. Hcdriclz. i"7 : :retion on note fo r  
:tutornobile 11c.ld 11ot \ ~ i l ~ j e c t  to com 
pulsory rofcrencac ~~o twi th \ t an t l i ng  
coun te rc l i~ in~  fo r  f ~ ~ i l n r o  to o b t a i ~ ~  
insurance. E'i~tcrnc.c ('0. a. Cu l lo .  
7% ; accident+ :It g r i ~ d e  crossing<. 
dames  v. R.R., 290 : Woodall a. R.K., 
548 ; accident- on highways under 
construction, I.i7i~rxlo?r 7.. ,Jo~-titr?~, 
166; Cliesuo~ 1'. Il'ec r ( 'o . ,  203 ; 
Rogcrs v. Crn~ nclc, 525 : negligence 
of gne\t in fniling to warn  driver 
of danger. J ames  1.. R.K., 2!)O: right 
of o w  defendant to  mc~intuin c r o s  
action agains t  codefer~dnnt. TVmtn 
I . .  Grnhanr. 719: due ca re  in gen- 
e ~ n l ,  %foryjvr~/ r .  S'n~i)td(~rs. 162 ; 
Hozws 1.. h'r'finirr!/ Co., M3:  Chex- 
8011 I . .  l'( ( 1. C'U., 203 : -topping, park- 
ing and parking lights, Morgn?, r .  
Cook, 477: Rogcrs a. Gnr'age, 5'25: 
E.cprcss ('0. 1.. .Jorlcs. 342 ; McLatlc !! 
r. Notor  E'wiqlit, 714; Bltntgc~rci- 
?IPI. 1 1 .  8'crrr.c Co., 698 ; Godwit! 1 . 
Sixor,, 631 : i ~ ~ t e r s e c t i o ~ ~ a .  Cos  7.. 

E'rriglrt I , r r t t  8, 72 ; 71-(1rd v. ('war . 
400 ; J c n ~ i g a t l  2.. J( 1-nigntt, 430 : 
P ~ z L W  v. U a ~ t  ifl. 489 ; H a z t w  1.. Re- 
fining ("o., 643 ; passing vehicles 
traveling in opposite direction. J lor -  
gan c. Sautrdr'r8, l @ ;  Jcrnignri a. 
J f m i g n n ,  430 ; passing vehicles 
traveling in w m e  direction. Ward 
1.. Criinc, 400; pedestrians, Spencer 
a. Motor f'o., 239: S. c. Call, 333: 
Rank 1.. Ph illipn. 470: Secltlcr r .  
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S. v. Robinson, 408; S. v. Hunlpli- 
reg, 608. 

Bills and  Notes-Action on note for 
automobile held not subject to  con]- 
pulsory reference notwithstanding 
countrrclaim f o r  nsnry  a n d  dam- 
ages fo r  failure to ob ta i i~  insurance, 
F i n a w t  Co. v. Cvllw, 758. 

Hill of Particulars-Motion for  i s  ad-  
t l r e s s d  to discretion of court, Il'illtx 
v. Cotto11 Mills, 533. 

Blood Vessel-Negligence perforation 
of (luring operation, T V a ~ l ~ i r k  1.. 

Reardon, 116. 
Hoard of Edwation-Procedure to fill 

vacancy in nieinbership of county 
hoard of education, Atkills v. 3'01-t- 
Ilrr, 26'4. 

l < o i ~ d  Order-In thi. election for  
county hospital held sufficiently 
definite, Ridm- v. Lenoir Courbty, 
(i20; county may not appropriatcb 
sum greatly in excess of n ~ a s i m u m  
it ipulated in bond order, Rider  1.. 

Lenoir County, 620. 
B o u n d a r i e s 4 a l l s  t o  na tu ra l  objects, 

La~rcc  I . .  Cogdill, 134; processioning 
proceedings, Laiicr u. Cofldill. 134. 

Brakes-Admission t h a t  highway 
was  under  coilstruction hcjld not ad-  
miision t h a t  de fenda i~ t  ntgligently 
applied b m k e ~ ,  Tl'i~~ulozc z'. Jordatc, 
166; liability of bailor fo r  defec- 
t i r e  condition of, flztdson 1;. Dri1.c 
I t  Yaw1-8flf, zud. 

Briefs-Exception nut cliicussed ill 
deemed abandoned, S .  v. A L . ~ Y ) / ,  
276; Slci~l ton  I - .  Rt a l t ~ /  Co., 728. 

Broadside E s c e p t i o n . o E  1 c c p t i o II 

k t l d  ineffectunl as.  N. I'. Pfcic*ocl;, 
137 : 1'011iros 1. l ' t e r  Co., 144 : I)[ i ( 
Rams, 222 8: Wal s h a w  z'. TVarskaw, - - 
t n4. 

Broker.;-Right to ipli t  commi*\iol~. 
Btt~ith 1.. B u r t m ,  176. 

Iinrden of Proof-Prinui facie ca5e 
tloes not ch;~ng.e. E'lcmi~lg I - .  R . R .  
Ti68 ; of proving. defense of cwu~lter- 
claim is on defendant. IT't 11s I.. 
Cla.vlom, 102; of showiilg tha t  ac- 
tion not barred,  Xuue v. Jluue, 182; 
in action on life policy, S t r igas  c. 
Ins.  Co., 73-1; Tolbert v. Ins.  Co., 
416: in negligence actions, Godicin 

( 'n r t~v~~ys- . \~ ic i l l ; l ry  iuj~unction tu 
prercJllt 1)locking of car tway pcsiltl- 
ing prtrc.cwling to  establish right 
thereto. Bdr~~.ondx 1.. Hull. 133. 

Case on Al>yei~l-Sot necessary wllere 
record proper presrnts  q twt ion.  
Atkiits I,. Fortl trr ,  264 : w l ~ r r r  oral  
evidence is  oEered case on appei~l  
may not he settled hy anticipatory 
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order, W h i t l e y  v. Cadde l l ,  516; 
fa i lure  of case on appeal limits re- 
view to whether judgment is  sup- 
ported by facts, W h i t l e y  v. Cadde l l ,  
516. 

Caveat-See Wills. 
Cemeteries-l)esecratio~l of grave. 

King  1.. S m i t h ,  170. 
Cerebral Hemorrhage-Is mental  ill- 

ness within meaning of statute,  Itr 
r c  H ~ ~ m p h r c ~ ~ ,  141. 

Certificate of C'onvenience and Seces- 
sity-Sale of, subject to approval of 
Interstate Commerce Comnlission. 
McLean c .  K e i t h ,  5 9 ;  lease of in- 
t ras ta te  f r a~ ich i se  does not relieve 
lessee of liability for  failure to  
make remittance of C.O.D. collec- 
tions, B o u g h - T r l t l i ~  Co  G. Lztcas, 
90. 

Certiorari-Review i s  limited to ques- 
tions of lnw o r  legal inference, AS. v. 
T h o m a s .  196: Supreme Court may 
grant  petition even a f t e r  former 
denial, 8. v. l ' c w y ,  222. 

Chain of T i t l e F a i l u r e  to oRer deed 
of t rus t  in evidence leaves hiatus 
in  chain of title of person clainling 
rlnder forerlosnre, M e e k c i  e. Tl*heel- 
f 1.. 172. 

C'l~arities - Whethr r  exerntion of 
mortgage on property w a s  nuthor- 
ized, B r a d h a m  c. Robinaolz, 589. 

Children-Competency of five year  old 
child a s  witness, R. v. Merr i t t ,  363: 
"heirs" constrwtl  a s  "children," 
Uuttmr r .  Ritf ton,  495 ; prosecutio~i 
f o r  wilful failure to support ille- 
gitimate child, R. v. Robinson,  408: 
S. I?. Hu~trp l rrry ,  608: see. i ~ l m  
Infants.  

Church-\Vl~ethcr execution of nlort- 
gage on property was  authorized, 
B r a d h a w  v. Robirinon, 589. 

Circular Saw--1njnry to  invitee or  
swvnnt  falling into, Deaccv  z'. 

D e a v c r ,  3 86. 
Circular Stairway - M i ~ r t :  z'. R . R . .  

109. 
Circumstantial Evidence-Sufficiency 

of circumstantial e v i d e n c ~  to be 
snbmitted to jury, S.  v. Hedr ick ,  
727; 8. v. S m i t h ,  748; of pos.wssion 
of whiskey held insufficient, S .  v. 

Y c L a n l b ,  287 ; S.  v. L w e ,  344;  of 
guilt of receiving stolen goods held 
insufficient. S. c .  Honkinn, 412. 

Cities-Srr Mnnicipnl Corporations. 
Clerks of Court--1nqnisition of luna 

cy, In 1.c Hunpphrc'y, 141; rerocit 
tion of letters of adminis-tratio~~. In 
I ( A I I ~ I I ? .  228 ; drfanl t  judgment may 
not I ) r  rrndr.ret1. $0 long a s  ancwer 
rcnwrii~s tiletl of record. 1 l . h i f ~  I 
Sorrtlrco tl. 367 : k~lperior court get\ 
full j n r i d i v t i ~ ~ ~  on appeal. Lntrylc ! I  

I . .  I ~ r t q l (  !I .  184. 
"Clo~tvl I)oor"--1 )perntion of pnblic 

carr i r r i .  lT t i l i t i c s  C o w .  c. R n y ,  692. 
('lontl 011 Title-Snit to rcniove, T c l l x  

1.. ('lfr//tvrr, l(Y2 
('olltr*tor of I n t e r l ~ a l  Revenue-- 

.\grtwnt.~rt to $.ell tini11t.r upon re- 
l r , ~ i e  of I k l e r n  1 l'na lien, L u w b  1 . 
St(fp1t .v. 17;). 

('olor of Title- ( lrncral de\ ise of r r -  
niiiintlcbr ot  1t.d e\tiite lrtltl not 
color of t i t le to pa r t~ r r l l a r  t rac t  
not owl~etl 11y tt-tntor ; ~ t  time of 
will'. rrrrcwtiol~ Clr t o r t  b('1.s 1 7 .  C h a ~ n -  
h w x .  766. 

Co~nn~rrct~-S;rlr  of f r ;~uchise  subject 
to irpprm ;rl of [nter.state Commerce 
Con~mih \ io~~ .  .Clr.I,r~nrr r Keith, 50. 

Com~non C;rrrieri-See (':~rricrs. 
C o n ~ m o ~ i  I,;i\v-lo right to alimony 

a f t e r  absolute tlivorrt.. Fcldtnatt v. 
F'I ldtrrtr~c. 731 : f1111u.e interests ill 
~ w r w n i ~ l t y  ( ' H I I I I O ~  lw created by 
tlwtl. Ti oorltrrtl I . .  ('ltrt L. 190. 

Con~lw~ul t i cm .\cat -See J l i ~ \ t e r  and 
S e n  aut.  

('omplain-Set, I 'leadii~gs. 
Compnlwry Heferenct' - Firrnncc Go.  

1.. ( ' f f l l<*r ,  756. 
Concwrring Xegligence - Jt rrtigutl c. 

d c  1.11 ignn. 4 : Hzir,igtr rdt l f  r c .  
I,'c~t~r.t, Po. .  69);. 

('onfe.\ion iind Aivoid;u~c~-Pleas ill. 
Il'tllx I..  ('ltr!/ton. 102. 

( ' o~~h . r ;~ t io~~-T)e~~ ia l  of v i~rr i r r ' s  ap- 
plicatiou cannnt amount to taking 
of property. I l iliticx Con,. 7.. R a y .  
692. 

Conflict of Lawc - Federal statutes 
take precA&enczc over Sta te  laws, 
R~rrr~t! /  Corp .  1 .  S'harpr, 3 5 :  State  
law governi incidence of Federal 
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estate tax, Trust Co. v. Green, 6 4  ; 
cause retained pending decision on 
question by U. S. Supreme Court, 
Amos v. R.R., 764. 

Consent-Jurisdiction cannot be con- 
ferred by, Coreg v. Hardison, 148. 

Consent Judgment-Terms of binding 
until set aside in proper proceeding, 
Peace v. High Point, 619. 

Consideration - Sufficient to support 
contract, Smith v. Barnes, 176; for 
deed, Davis v. Davis, 208. 

Conspiracy-S. v. Bedrick, 728. 
Constitutional Law-Supreme Court 

may exercise discretionary Dower to 
determine question sought to be 
presented, S. v. Scoggin, 1 ;  Burgess 
v. Trevathun, 157; Peace u. High 
Poifzt, 619; constitutional prohibi- 
tion against double office holding, 
I l k i n s  c. Fortner, 264; State law 
governs incidence of Federal estate 
tax, Trust Co. v. Green, 654; mu- 
nicipality may not delegate legisla- 
tive function to individuals, Wil- 
cher v. Sharpe, 308; legislative 
power, 8. v. Scoggin, 19; Trust Co. 
v. Green, 654; delegation of legisla- 
tive power, Harrington & Co. v. 
Renner, 321; judicial power, 8. v. 
Scoggin, 19; Woodurd v. Clark, 
190; state police power, S. u. Scog- 
gin, 1 ;  due process, Harr ingtm & 
Co. v. Renmr, 321 ; Utilities Cmn. 
c. Ray, 892; no vested right in pro- 
cedure, 8pencer v. Motor Go., 239; 
necessity for indictment, S. v. 
Thomas, 454; search warrant not 
necessarr when officer sees non- 
tax-paid liquor in car, S. v. Harper, 
371; instruction on right of defend- 
ant  not to testify, S. v. Rainey, 738; 
8. v. Bryamt, 745. 

Constructive Fraud-Purchase of land 
by administrator a t  sale to make 
assets is voidable, Davis v. Jenkins, 
283. 

Constructive Possession - Of liquor, 
S. v. Avery, 276. 

Constructive Trust-Crew v. Crew, 
528. 

Contempt of Court-Coreg v. Hnrdi- 
son, 147. 

Conte~ltions-Misstatement of must be 
brought to court's attention in apt 
time, Powell c, Daniel, 489; I n  w 
Will of Kemp, 680. 

Contingent Limitation-Vestcil or YOII -  

tingent limitation in persoi~ality 
may be created by will bnt not by 
deed. Tl*oodnrd v. Clark, 190. 

('ontinning Trespacs-Action h t  Id for 
rec~irrent and not continuing tres- 
~ ; i ' *  :mcl therefore not 1)nrrecl. O u X -  
1rl1 r.  Tt xas Co. .  731. 

Contract+-To convey realty, see Yen- 
(lor nnd Purchaser ; to devise. Wells 
1.. Foro~ran ,  331 : insurance wn- 
tract*, see Insur;u~ce : of emplog- 
i n ~ n t .  Coeckel c. Stokelu, 604; 
wparntion agreement in cowidera- 
tion that wife should proceed with 
divorce trction not against pnblic 
policy. Hoiclaird 2.. f i t i t x i . ,  230; 
ieparation agr~einent to support 
n i f r  regardless of her later re- 
marriage not against public policy, 
Hoic-lawd c. Ptitccr, 230; party may 
not testify that contract "had never 
been fulfilled." Lipe c .  Bank, 328 : 
premature action on contract does 
not bar subsequent action after 
cause has matured, Vncvn v. Mu1- 
iulr, 484 ; in absence of complete 
agreement, tern1 is  subject to fur- 
ther treaty, Goeckel v. Stokely, (104; 
consideration, Smith c. Barnes, 
176; general rules of construction. 
JfcLean v. Keith, 59; R.R. c. R R . ,  
247 ; Brown v. Construction Co., 
462 : Strigas 2'. Ins. Go., 734; time 
and place of performance, Metals 
Cwp. v. Weinstein, 558; waiver of 
breach, Metals Corp. 2;. Weinstein, 
558; third person beneficiary may 
sue, Brown c. Colistructiolr Co., 
462. 

Contributory Xegligence-Xonsuit on 
ground of Chesson v. Terr Co.. 203 ; 
James v. R.R., 290; Ward v. Cruse, 
400; Bank v. Phillips, 470; Morgan 
v. Cook, 477; Exprees Co. v. Jones, 
542 ; Woodall v. R.R., 548 ; Broad- 
awau v. King-Hunter, Inc., 673 ; in- 
struction that if plaintiff failed to 
avail himself of last clear chance 
to answer issue of contributory 
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negligence in negative held crr-or, 
Spencer v. Motet- Co., 239. 

Corn Mill-Suit to enjoin operation 
of, TVilcher v. Sharpe, 308. 

Corporations--Receivership of, Surc- 
t,y Corp. v. Sharpe, 35. 

C o s t s 1 1 1  Supreme Court, Ward G. 

Cruse, 400; court of equity may 
xllow attorney's fees a s  costs, Hov- 
ner  v. Chamber of Gommerce, 96. 

Counterclaim-See Pleadings. 
Counties-Procedure to fill vacancy 

in membership of County Board of 
Education, Atkins a. Fort?ier, 264; 
selection of school sites, Broztx v.  
Candler, 576; election fo r  connty 
hospital bonds, Rider v. Lenoir 
County, 620 ; i s  instrumentality of 
government, Harrington & Co. 2;. 

Rewner, 321. 
County Board of Education-Pro- 

cc3dure to  fill vacancy in member- 
ship  of, d t k i n s  ?.. Fortner,  264; 
se4ection of school sites, B?-olz.n c. 
Candler, 576. 

Courts-Jurisdiction cannot be con- 
ferred by consent, Core?/ v. Hardi-  
stm, 147 ; appeals from clerk, Lany- 
lev c. Langlcy, 184; I n  rr Sanzs, 
228 ; jurisdiction of judge af ter  or- 
tlers of anothcr superior court 
judge. S1rxunde1- v. Brozr~t,  212 ; 
Seighbors v. Scighbws,  331 : con- 
flict of laws. Surety  Gorp. 2;. 

Sharpe, 35: Trust  Co. w. Gwen, 
=4;  Legislature and not court  mnst 
modify recognized common law 
r i ~ l e ,  Woodnrd I.. Clark, 390 ; 
whether par ty  should be allowed to 
cross-examine witness relative to 
collateral mat ter  rests in conrt's 
discretion, N. a. Peacock, 137 ; mo- 
tion to set aside verdict a s  con- 
t r a ry  to evidence is addressed to 
discretion of court, Poniros c. Teer 
Co., 144; discretionary power to 
join additional parties, Burgess v. 
Trevathnn, 157 ; allowing a m m d -  
ment and extension of t ime to file 
amendment within discretion of, 
d l exande~ .  v.  Brown, 212; in equit- 
able proceedings court has  juris- 
diction t o  adjus t  all  equities, Hrn-  
son v. Henson, 429: expression of 

opinion by court in progress of 
trial, R. v. K i~nrey ,  313; at tack of 
judgment fo r  fraud on the court, 
Hoicland v. Stitcer, 230; appeal de- 
prives Superior Court of jurisdic- 
tion, Keith v. Siloia, 293: cause 
retained pending decision on ques- 
tion by 11. A. Supreme Court, Anzos 
r.. R.R., 764; jurisdiction of and 
nppeals from Industrial  Commis- 
sion, see Master and Servant ; 811- 

perior Court may not find facts on 
appeal from T tilities Commission, 
Ctilitics Corn. o. Pox, 553. 

Covenants-liy i:rantees to support 
grantor, Unria c. Davis, 208; re- 
\tricting use of property to one fam- 
ily dwellings, 1Tuffn1nn c. .Johnson, 
223. 

('reeks-Cd1 to natura l  boundary. 
Lii)tcc v.  Cogdrll, 134. 

Cr in~ ina l  Law-Particular crimes see 
particular titles of crimes: creation 
oi  presumption of evidence iq exclu- 
\ i \ e  province cbf Legislatnrc. 8. v. 
Scoggipt, 19;  constitutional require- 
ment of indictmrnt, S. v.  Thomas, 
434; aiders and abettors, S. v. 

4 wr!j. 276 ; certiorari  to Superior 
( 'curt ,  S. z. TIio?nas, 196; nolo 
(.ontendere, 8. ?'. Thomas. 196; for- 
mer jeopardy. 8. z.. Lfo?tard. 126; 
R. v. Robittson, 408: five year old 
child competent to testify, 8. v. 
Mrwit t ,  363 ; t t~stimony of incrimi- 
nating htntement of wifr incompe- 
tent, S. 1.. Tt'arrot, 358: cross-ex- 
a~ninat ion.  8. 1). Ptncock, 137; al-  
lowing witness to refresh memory 
from notes. S. c. Peacock. 137; 
withdrawal of widence. S. c. War- 
re??. 358; expression of opinion by 
court  during t ~ i a l ,  A'. v. Kirnbrcy, 
313; taking plea of guilty from co- 
defendant, S. t .  Bryant,  745; ex- 
hibit not introduced in evidence, 
N. r. Tllndull, 365; nonsuit, S. v. 
.11'cry, 276: S v. Iloakinn. 412; 
8. v. Brjtant, 745; 8. o. Ta!/lor. 
130 ; 8. v .  Love. 344 ; 8 .  1.. Hcdrick, 
727; 8. v. Smith,  748; 8. 2;. Hum- 
phrey, 608; 8. 1.. Crastm, 449: di- 
rected verdict, 8. v. Talllor. 130; 
R. v. Lore, 344: S. a. Cranton. 499: 
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instructions, S. v. McCoy, 121; 8. c .  
Brad?/, 739; S.  v. Rainey ,  738: 
R. v .  Bryan t ,  745; S.  2;. Taylor ,  
130; S. 2,. Simnaons, 340 : motionh 
in ar res t  of jndgment. R. c .  dccrij .  
276: R. c.  Gaaton, 499; motion< fol  
new trial. R. t-. Bryant ,  379: 8. v. 
Nrtrph?/. 380: S .  2. Gaston,  409; 
judgment and sentence. 6 .  v .  T (  rry ,  
222 : snipended jndgments and ~ s e -  
cntions, S 2.. Thornas, 1%: 8. 2. 

LovcJ, 344 : j~ ldgments  appealable. 
A. v. Rr?/cr~r t ,  3117 ; AS. 2. Jfllzrrph?/. 
380: certiorari ,  R. c .  7'kowccs. 196: 
S. c .  Terri/ ,  222; form and requi- 
sites of record, 8. c .  A w r y ,  276: 
S.  I.. Gnftton, 499: objection< and 
rsceptionc. S.  v. .lfcC'oy, 121 ; S. c. 
ICimbre~.  313: N .  2;. Tl'urren, 358; 
R. c. G a s t m ~ ,  499: R. v. Peacock, 
137 ; miistatcmerit of material  fact  
need not be  called to court'< attell- 
tion, S. c V c C o y ,  121 ; briefi ,  X. I . .  

A w r y ,  276: harmless and  prejudi- 
cial error,  S. e. Rainell, 738; S .  2;. 

Pcacock, 137 ; S.  v. Br?/amt, 743 ; 
8. v. S C O ~ ~ ~ I I ,  1 ;  6. a .  Daughtry,  
316: R. 7.. Bfdric.1;. 727; S.  v .  T y n -  
dall, 365. 

Cross Actionc - 1Vl-o?)i v. Grahanl, 
719. 

Cross-Examination - R. v. Peacock, 
137; I n  re  W i l l  o f  Kemp ,  680. 

Crossings-Indemnity contract be- 
tween railroads in regard to rail- 
road grade  crossing, R.R.  a. R.R., 
247 ; i~ccidents  a t  grade  crossings, 
Jamev z.. ILR., 290; Woodall  v. 
R.R., 548. 

Customer-Fall of on store floor, 
Lee v. Green cE Co., 83. 

Cutting Timber-Intermittent trespass 
insufficient to  establish adverse pos- 
session, Price v .  Wh i snan t ,  381. 

Damages-Admission tha t  plaintiff 
was  injured not admission of par-  
ticularized injuries, Tliinslozc: v .  
Jordan, 166: fac t  and  circumstances 
of ar res t  competent in action fo r  
malicious prosecution on question 
of damage, Alesander 2;. Brown,  
212 ; measure of damages f o r  breach 
of warranty  in sale of refrigerator,  
Harris v. can ad^, 613; compen- 

sa tory  dan~ages ,  TViluow v .  Gc.ig!i 
d Co., 56G; punitive damages, Slcirr- 
ton, ti. Rcal ty  GO., 723. 

Dead Bodies-Sest of kin a s  nscer- 
t t~ inr t l  1,s s ta tu tes  of distribution 
lrc~ld t s~~t i t led  to maintain action for 
dcwcrntion of grave, h-irlq e. S~ri i tk .  
170. 

Jkatl ly IVe:1111~11-I'resnml,tio11s from 
killiiig with. h'. 1'. .%fc('oy, 121 : S .  c .  
3100rcz. 617. 

I)t~cl:irtitio~~s-Siilce wife miry not be 
caoxnpellt~tl to tc~stify :ig:iinst h u s ~  
biin(1. 11rr (1wl:ir;itions i~gxins t  him 
;rro not, compc~tcnt. X. 1'. M'crrrt'rr, 
858. 

Dreds-.\,wert:~i~~~~~c~iit of l)oundiiric.s, 
w e  13onndarics ; contritcts to  on- 
ves  re:ilty, setb Ve~idor  and Pur- 
cl1asc.r : vostctl or contingent limi- 
tiition in personalty m:~y bc crc- 
;ttctl 1)s will but not 1)s deed. Wood- 
rrrd r.  C'lnrli, I N :  ciancar~llation and 
rescission of deet1.s fo r  f raud,  see 
C w ~ c d l i ~ t i o n  mltl Itwcission of 111- 

s tr l lments:  c-onsider:ition. DatTi8 v. 
I l t r  rix. 208 : regist r:ttion of deeds of 
gift : .If ~txc. c. Jlrtw. 182 : presump- 
tions from rt>gistriltion. L a n w  1.. 

Cogdill. 134: estates and  interests 
crtv~tetl, lir.rmcd!/ v .  Kornedy ,  419 : 
.leffric,s a. P~,li f ,~. .  756; restrictive 
coveniints. H~tffrrlrtrt 2.. J o h n ~ o n .  
22.7 : atgreenlent to snpport grantor.  
Darix e. Ijuvix. 20s. 

Deeds of Sepiiratiou - H'io?clond 2. 
St i t rer ,  230. 

I k f a u l t  Jrldgmrntc - Motion to sct 
aside, Stcpht'na 1'. Childc'ru. 348 : 
TVhitlc[/ v .  Caddc,ll. 316: may not 
be entered SO long a s  answer re- 
mains  filed of record, Ti'hitf. c .  
&'o+uthard, 367. 

Delegation of Power-Delegation of 
police power b~ Legislature to Mu- 
nicipalities, S.  a. Scoyyin,  1 : Gen- 
era l  Assembly may not delegate 
legislative power to zoning commis- 
sion. Harrington & Co. t.. Rrnrro ,  
321 ; municipality may not delegate 
legislative function to individuals. 
Wilcher  v. Sharpc,  308. 

Deliberation-Instruction t h a t  intoxi- 
cation mould rednce offense from 
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murder in first degree to murder in 
second degree l~qld  error, S. v. Y e -  
Coy,  121. 

Depasit-In bank creates relationship 
of debtor and creditor, Lipe 2;. 

Bank, 328. 
Deposition-Exception to deposition 

taken for  first time a t  trial is too 
late, 2i11eming c. R.R., 568. 

Desecration of G r a v c N e x t  of kin as  
ascertained by statutes of distrihu- 
tion held entitled to maintain ac- 
tion for, Ziing v. Smith,  170. 

Directed Verdict-For State, S. v. 
Taylor,  130; withholding of count 
from jury has effect of, 8. v. Lofie. 
344; may not be entered in furor 
of party having burden of proof, 
Shelby u. Lackey,  369; verdict may 
be directed against party who has 
burden of proof, Strigas v. Zm.  Co., 
734 ; insufficiency of evidence must 
be raised by motion to nonsuit or 
for directed wrdict,  S.  2;. Gaston, 
499. 

Discretion of Court-Whether party 
should be allowed to cross-examine 
witness relative to collateral niat- 
ter rests in, S.  a. Peacock, 137; 
motion to set aside verdict a s  con- 
trary to evidence is addressed to, 
Ptmiros v. T e w  Co.,  144; allowing 
amendment and extension of time 
to file amendment within, Alexan- 
der  u. B r o ~ ~ n ,  212 ; motion for bill 
of particulars is addressed to, Tillis 
u. Cottori Nil ls ,  633 ; discretionary 
orders not reviewable, Till is  c. Cot- 
toti Mills, 333. 

Dissent from Will-Acceleration of 
remainder upon, Trust Go. c. John- 
son, 594; Bank v. Easterbu, 599. 

Ditch-Fall of pedestrian in ditch 
along street, Broadaway v. King- 
Hunter, Inc., 673. 

Divorce and Alimony-alimony pen- 
dente lite, Forgartic v. Porgartie, 
188; alimony without divorce, Cad- 
dell v. ~ a d d e l r ,  686; Crol~se  v. 
Crouse, 763; Alimony after abso- 
lute divorce, Feldman v. Fddtnan,  
731; Hololand v. Stitzer,  230: en- 
forcing payment, Hozoland v. Stit- 

x r ,  230; custody of children, 
Kcighbws v. N('ighbors, 531. 

Lk~minant Highway-Collision a t  in- 
tersection with servient highway, 
Poloell v. Danirl, 489 ; Hauvs  v.  
Refizing Co., 643. 

1)oor-Closing car (loor on passenger's 
fingers, Pnttr.rscr11 v. Moffitt,  40.5. 

lhuble Office Holding--C'~mstit~~tional 
prohibition against, Atkinv v. Fort-  
Itel-, 264; Harrhtgton & Co. v. Ren- 
ttc r ,  321. 

Dower-Nc~c Hc'nover County v. 
Holmes, 56.5; K m n e d y  v. Kennedu, 
419. 

1)rnnken Driving--S. 1,. Tripp,  320 ; 
S.  c. Wal-reu, 358. 

1)runkenness-Instn~ction that in- 
toxication mould reduce offense 
from murder in first degree to mur- 
der in second degree hrld error, 
b'. C. McCoy, 121. 

Due Process-Denial of carrier's a p  
plication cannol amount to taking 
of property, UtiMties C ~ L .  v. Ray ,  
692. 

Duplicity-Objection to warrant for 
duplicity must be entered before 
verdict, S. v. A w-.i/, 276. 

1)nmping Grounds-Provisions of con- 
*II t judgment prescribing dumping 
of garbage are binding until set 
:rhide, Pcacc v. High Point, 619. 

11~1st-Suit to enjoin operation of 
business because of, Wilckrv v. 
Skat-pc, 308. 

1)~vellings-Covem:iilt restricting use 
of property to one family dwellings, 
Huffman 1 ) .  John..yon, 225. 

F:asements-Easelnents by prebcrip 
tion, Fremont v. Baker, 253. 

Education-See S~hools. 
Ejectment-Injunvtion will not lie to 

eject possessor from land, E7rt?no?~t 
v. Baker, 253; pleadings, Garrett  v. 
Rose, 299; burden of proof, Meeker 
1,. Wheeler,  172 ; sufficiency of evi- 
dence and nonsuit, Meeker v. 
W h e ~ l c r ,  17%. 

Elections-Time of holding elections 
and notice, Corcf/ v. Hard i sm,  147; 
Rider v. Lenoir County, 620; elec- 
tion cannot be collaterally attacked, 
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C0re.y v. Hardison, 147; Collins v. 
Emersox, 297. 

Electric Saw-Injury to  invitee or 
servant falling into, Deaver v. 
Deaver, 186. 

Eleemosynary Corporations-Whether 
execution of mortgage on property 
was authorized, Rrndham v. Rob- 
inson, 589. 

Equal Protection and Application of 
Law-R. c. Scoygirt, I. 

Equity-Court of equity may allow 
attorney'.; fees in suit to recover 
con~mon fund, H o r ~ l o .  2;. Ckanrbel. 
of Cowncrcc, 96: in equitable pro- 
ceedingq court has jurisdiction to 
.idjust all equities. Henson v. Hen- 
son, 429; money received. Wells v. 
F m r n w ) ~ ,  351 ; injunction, see 111- 

junctions : laches, Rider u. Lenoir 
County, 620. 

Estate Tar-State law governs inci- 
dence of Federal estate tax, Trust 
C'o. v. Green, 654. 

Estates-Dower, see Dower ; action by 
remaiudermtui for waste, x a r r o ~ ~  
v. Musyrove, 388; to remove cloud 
on title, Ibid; future interests in 
personalty cannot be created by 
deed, Woodard v. Clark, 190. 

Estoppel-Waiver, see Waiver. 
Evidence-In particular actions see 

particular titles of actions; in crim- 
inal actions see Criminal Law and 
particular titles of crimes ; creation 
of presumption of evidence is exclu- 
sive province of Legislature, S. z'. 

Scoggin, 19 : statute creating pre- 
sumption of evidence may be given 
retroactive effect. Spencer v. Motor 
Po., 239; expression of opinion by 
court on evidence during progress 
of trial, S. r. I i in~rey,  313; credi- 
bility of is for jury, James v. R.R., 
290; burden of proof, Fleming v. 
R.R., 568; TVcZZs v. Clayton, 102; 
communication between attorney 
and client, I n  r e  Will of Kemp. 
680 ; cross-examination of witness, 
I n  re  Will of Kemp, 680; materi- 
ality in general, Lamb v. Staples, 
179 ; similar facts and transactions. 
Mintx v.  R.K., 109; rebuttal of evi- 
dence adduced by adverse party. 

Mint: v. R.R., 109; facts within 
knowledge of witncss, Mpc c. Banlc. 
328; admission of pleadings in evi- 
dence, TVins101*, r .  Jo?-duu, 166 ; 
photographs, Ha rrr.8 c. Refiltiny Co., 
643: depositions. J ' l en~ing  2.. K.R.. 
368 ; public records. Chawtbfrs v. 
C h a m b e r s ,  7 6 6 ;  L a p l e e  w. 
Cogdill, 134; p:wd evidence abect- 
ing writings, Coec.kcl c. Sto1;t 111. 
604 ; admissions of guardian, IYIZ(Y 21 
e. Dtwiel, 489; admissions in pleacl- 
ings. Wells l i .  Cla~ton ,  1 0 2 :  expert 
and opinion evidence, Lipc I.. Bnttk. 
328; Mint; r .  R.R.. 109; S. 2'. War- 
ren, 338: Jar.k.sorr 1.. J o y ) i ~ r ,  259 : 
111 1.r Will of Keml~. 680: qualifica- 
tion of esperts. III t~ Hu~nphri'?/. 
141; may not be introduced after 
verdict, Sew Honocer Cou~rty 1.. 

Hol~ncs. 565 ; varialicc~ between n l -  
legation and proof. Smith e. H a r ~ n c ~ .  
176; Lamb r .  Rfrcples. 179: E're- 
1n01it 1;. Bahf I., 233; motioii to set 
aside wrdict as contrary to rvi- 
dence is nddre-ed to discretion of 
court. Porriroa 2.. 1'wr CO., 144; 
denit11 of motion for new trial for 
newlj d i v m  ert>d evidence not ap- 
pealal)le, S. z. H t y a ~ z t .  379: S. z.. 
3fzcl'ph y, 380 ; harmleus nnd prejudi- 
cial error in ~dmissioll of exclu- 
sion of. Lipc 1.. Bunk, 328; Powell 
c. I)ar~iel, 489; Fleming c. R.R., 
568 : Ooeckcl u. Nfokelll, 604 ; In  re 
Will of Kemp, 680; Crortse v. 
CI'OI~SE, 763. 

Ex 3 1 ~ 0  Yotu-In capital ease Su- 
preme Court will review record for 
error, S. w. McCoy, 121; court on 
own nlotion must withdraw testi- 
mony prohibited by statute in fur- 
therance of public policy, S. v. War- 
rtn, 358. 

Ex Post Fucto-Statute creating pre- 
sumption of evidence may be given 
retroactive effect, Rpelmr c. Yotor 
Co., 230. 

Excarixtion-Fall of pedestrian in 
ditch along street, B r o a d a w a ~  2;. 

liirrg-Hurlter, Inc., 673. 
Exceptions and Assignments of Error 

-In capital case Supreme Court 
will review record for error ez 
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mero motu, 8. v. McCoy, 121; to 
cross-examination of witness by 
cSourt need not be taken a t  time. 
R. v. Kinzreu, 313; to signing of 
judgment, I n  r e  Sams, 228; Atkins 
a. Fortner,  264; Medical College v. 
. I lay~tard,  506 ; t o  instructions, 
P o w d l  I?. Daniel, 489; exception 
held ineffectual a s  broadside, S. 2;. 

Pcacock, 137: Poluros v. T e a  Go., 
144: form and sufficiency of, to find- 
ings of fact, I n  r e  Sams, 2'28; War- 
shau) v .  Warshaw, 754; not dis- 
cwssed in brief deemed abandoned. 
R. v. A w r y ,  276; Swinton. v. Realtu 
Po., 723; to referee's report, see 
Reference ; to judgment of Indus- 
tr ial  Comnlisfion see Master and 
Servant. 

Excusable Neglert-Xotion to se t  
aside judgment for, Stcphens v. 
(:hilders, 348 ; 717hitley 1,. Caddell. 
316. 

Executors and . \dministrators-Right 
of promiqsee to recover money ex- 
pended in reliance on contract t o  
devise, TV('lls c. Foreman, 351: 
Federal estate t ax  must be paid 
before allotment of d i sen t ing  
widow's share,  Trust Go. v. Ween, 
( 5 4 ;  removal arid revocation of let- 
ters, I n  r e  Sams, 228; validity and 
a t tack of sales of lands  to make 
nsbets, Davis r. Jenkins. 283; S a r -  
rot1 v. Muxgmue, 388. 

Exhibits-Exhibiting jari: of whi4iey 
not introduced in evidence. S. r. 
Tyndall, 363. 

Extended Term Insnrance - Strigas 
v. I n  9. ("o., 734. 

Experimental Evidence - lf i~ct: c. 
n.n.. 109. 

Expert  Testimony - Medical expert  
may testify a s  to nature  and extent 
of injuries, diirctz v. R.R., 109; 
medical expert  should be aqked 
whether t rea tmrnt  w a s  generally 
approved and not whether i t  consti- 
tuted reaqonable diligence, Jackson 
I - .  .Joy?ier, 259: qualification of ex- 
pert  witnesses, I n  r e  Humphrey, 
141. 

Expressio Unius E s t  Exclusio Al- 
terius-Spencer 2;. Motor Co., 239. 

Expression of Opinion-By court  in 
progress of trial, S. v. Kimrey, 313. 

Y'acbt, Findings of-See Findings of 
Fact. 

E31ll-Of customer on store floor, Lee 
1.. GI.E(W ~e cYo , 83. 

Fallopian Tubes-Unauthorized oper- 
  tio on hr curpeon iq technical as- 
sault. Ltu-rs v. Shaver,  510. 

kl:llse Arrest-Fact and circumstances 
of :~rrr . t  competent i n  action fo r  
n~alicious prosecution on question 
of damage, .I lexaiidw c. Brotcn, 
212. 

E'alqe Pretense--Prosecutioll fo r  ob- 
t:lining insurance benefits through 
falbe claims, 51. v. Hcd>.ick, 7'27. 

k'nther and Sol)-So pres~umption of 
frautl or  undue inflnence in con- 
Yeyance by f a the r  to son, Dac18 ti. 
l ) r r z . ~ ~ ,  208. 

Federal Courts- Cause retained pend- 
ilig decision on question by U. S. 
Supreme Court, Amos c.  X.R., 764. 

Federal Ebstate Tax-Stnte law gor- 
r rns  incidnlcz of, Trus t  Co. v. 
~;rewl, 654. 

Federal Statutes; - Take precedence 
over Sta te  laws, Surety Corp. v. 
Sharpe, 35. 

Federal T a x  Lien-Agreement to sell 
timber npon release of, Lamb ti. 

Rtnplc s, 179. 
Fred Mill-Suit t o  enjoin uperation 

of, Wileher v. Sharpe, 308. 
k ' idnciar ieoWhether  fiduciary rela- 

tionship existed held for  jury in de- 
termining isaue of constructive 
trust ,  Crew v. Crew, 628; no fiduci- 
ary  relationship between fa ther  and 
wn ,  Dacis c.  Ilavis, 208. 

Filling Stations---kction fo r  damages 
from seepage of gasoline from un- 
derground t a rk ,  Oaklf y 2'. Tezus 
Co., 731. 

Findings of Fac  -Trial by court un- 
der  agreement. Bradham c. Robin- 
xwn, 589: court may not find facts 
on motion for  judgment on plead- 
ings, Rcmsen v. Edwards, 427; 
Crew v. Crew, 528; Superior ('ourt 
may not find facts on appeal from 
Utilities Commission, Vtilitics Corn. 
v. Fox, 553: ir appeals from Indus- 
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trial Commission, see Master and 
Servant; findings are  reviewable on 
appeal from injunctive proceedings, 
Frernmt v. Baker, 253; Brown v. 
Candler, 576 ; presumption that  
court found facts sufficient to sup- 
port judgment does not obtain 
where judgment contains recital of 
specific facts found, Edmonds v. 
Hall, 153; exception to judgment 
presents question whether facts 
found support judgment, I n  re 
Sajns, 228: Atkins v. Fwtner ,  264; 
Medical College v. Maynard, 506; 
broadside exceptions to, In re Sums, 
228; Warshaw v .  Warshaw,  754. 

Fingers-Closing car door on pas~wn- 
ger's fingrrs, Patterson v. Moff i t t ,  
405. 

Fires-Segligewe of railroad com- 
pany in setting out fire from en- 
gine. Flelning c. R.R.,  568. 

Floor-Fall of customer on store 
floor, Lee c .  Green & CO., 83. 

E'oreseeability-Is element of proxi- 
mate cause, Deaeer v .  Deavcr, 186; 
Pattcram v .  h ioff i t t ,  405. 

Former Jeopardy - A c q u i t t a 1 of 
charge of malicious injury to per- 
sonal property will not support plea 
of former jeopardy in prosecution 
for perjury, S. v. Leonard, 126; 
plea of in prosecution for refusal 
to support illegitimate child, S. v. 
Robinson, 408. 

Fragmentary A p p e a l s O r d e r  joining 
additional party not appealable, 
Burgess v. Trevathan, 157. 

Franchise-See Carriers. 
Fraud-Limitation of act,ion to  cancel 

deed for fraud, Muse v .  M w e ,  182; 
limitation of action for, Szcinton v. 
Realtu Co., 723 ; ignorance a s  tolling 
statutes of limitation, Lewis v. 
Shaver, 510: attack of judgment for 
fraud on court, Howland v. S t i t z a ,  
230; purchase of land by adminis- 
trator a t  sale to make assets is 
voidable, D&s v. Jenkins, 283; 
whether fiduciary relationship ex- 
isted held for  jury in determining 
issue of constructive trust, Crew v. 
Crew, 528 ; prosecution for obtain- 
ing insurance benefits through 

false claims, S.  c. Hedrick, 727; 
promisory representation, Davis v .  
Davis, 208; sufTificiency of evidence 
and nonsuit, S'wilttmi 2.. Realty Co., 
723. 

Frauds, Statute of, Pleading statute. 
Wells v .  Forentnrl, 351. 

Freight Agency-Pc,tititnl to be al- 
lowed to discontinue, Ctilitics Corn. 
v .  R.R.,  337. 

Future Interests-Future intereits in 
personalty m'ly be created by will 
but not by dwd. Tl'oodnrd c. ('ltrt k ,  
190. 

Gamblillg-Circumsti111tial evidence of 
guilt of operating lottery held in- 
sufficient. &'. c .  Smith,  748. 

Garbage--Provisionc: of cousc~nt .ji~dg- 
ment prescribing dumping of ~ , I I  - 

bage are binding until set niitlt'. 
Peace c. High I'oittt. 619. 

Gasoline-Action for damages from 
seepage from uuderground tank, 
Oaklcu v. 'l'exaa Co.. 751. 

General .%<semhl~--Delegation of DO- 

lice power to municipality, R. ?'. 

Nco!/y~,z. 1 ;  may not delegate power 
to zolling commissioll. Harrirrrltori 
R f'o. r .  12en)~er, 321: provir~ce of 
courts to declare law. province of 
Legislature to make it, 8. r.  &'coy- 
gil l .  19;  careation of presumption of 
evidence is esclusive pr0Tinc.e of. 
S. c. Bcoggin, 19;  Ikgislature and 
not court must modify recognized 
common law rule, Woodard v. Clark. 
190. 

Gift.eRegistratioll of deeds of gift. 
Must 1%. Muse, 182. 

Grade Crossings--Indemnity contract 
between railroadc: in regard to. R.R.  
1.. R.R., 247; accidents at,  Jamc's v .  
R.R. ,  290 ; Woodall c. R.R..  548. 

Grain Mill-Suit to enjoin operation 
of, TVilcher c .  Sharpe, 308. 

Graves-Piest of kin a s  ascertained 
by statutes of distribution held en- 
titled to maintain action for dese- 
cration of, King c. Smith, 170. 

Guaranty-Contract between railroad 
companies in regard to liability for 
loss a t  grade crossings, R.R. 2'. R.R., 
247. 
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Guardian  Ad Litern-See Infants.  
Guardian  a n d  W a r d  - Guardianship 

of insane persons, see Insane  Per- 
sons. 

Guests-Right to recover f rom driver, 
hiorgan v. Saunders,  162; negli- 
gence of guest  in fail ing to  warn  
dr iver  of danger, J ames  a. R.R., 
290. 

Habeas  Corpus-To obtain freedom 
from unlawful restraint ,  I 7 1  r e  Sto- 
m r ,  611. 

Hammer Feed Mill-Suit to enjoin 
operation of, Wilchcr v. Sha rp t ,  
308. 

Harmless a n d  Prejudicial  Error- 
E r r o r  relating t o  one count only, 
S. v. Scoggin, 1 ;  S. v. Duughtry,  
316; 8. v. Hedrick,  727; e r ro r  re- 
lat ing t o  issue not reached by jury, 
harmless, Poniros v. Teer  Co., 144; 
error  harmless where  appellee is  
enti t led to  judgment i n  any  event, 
lVeZls v. Clayton, 102; Muse a. 
Muse, 182 ; withdrawal  of incompc- 
tent  evidence precludes prejudice. 
Minte v. R.R., 109; harmless a n d  
prejudicial e r ro r  in instructions, 
N. v. Pcacock, 137; I n  r e  Hum-  
phrey, 141 ; Williams v. Cody, 425 : 
kIaco?t v. Nur rau ,  481; Pozcell I.. 
Ua~t ic l ,  489; Allderson v. Office 
Supplies, 519; Fleming .c. R.R., 
5 M ;  Gocclitl v. Stokely, 604; I n  IT  

11'ill of Rcmp,  680; Swinton v. 
Realt!! Co., 723; 8. v. Rainell, 738: 
5'. 11. R?r/ant, 745; in admission o r  
exclusion of evidence, Lipe v. Bunk, 
328 : Flnniwg c. R.R., 565 : Coeckt l 
v. Stokc'ly, W; I n  r e  TVill of Kcnzp, 
680; Crovsc v. Croz~sc, 763. 

Hen ltll-Election f o r  county hospital 
bonds, Rider  v. Lfnoir  Coanty, 610; 
tubercular car r ier  refusing to obey 
health regulations, I n  r e  Stotic.~. 
611. 

Heirs-"I1eirsw constrned a s  "c.hi1- 
dren," Szcttott 1.. Sutton.  195. 

IIiatus-Failure to offer deed of t rus t  
in evidence leaves h ia tus  in chain 
of title of person claiming under  
fi)reclosure. Mrelirr  c. I17hetler, 
172. 

E i  i g 11 \v a y Commission-Injunction 
will not lie to  compel commission- 
e r s  to ro te  to have railroad under- 
pass improved, TVilliamston v. R.R., 
"1. 

11 i g 11 w a y s - :<eighborhood public 
roild, ancillary injunction to  pre- 
vent blocking of car tway pmtling 
l~roceedings to e s t a b l i ~ h  right 
thereto, Ednun~ds  v. Hall ,  153; :kc- 
tion by lessor for loss of good3 in 
moving buildings incident to high- 
way construction, Brown v .  Con- 
xtruction Co., 462 ; liability of mu- 
nicipality or i t s  contractors for  in- 
jury dur ing repai rs  to  atreets. w e  
M u n i c i ~ a l  Corporations ; in jury  by 
motorist of \vol-ker on highway un- 
t lw twnrtructicn, TT'inslow a. .for- 
don. 166: i n j ~ l r y  t o  motoristb on 
highway under conqtruction, Ckt s- 
xorf 2'. l 'rct. Po., 2&3; Rogcrs r .  
(;ornr/c,, 525 : rnand;~mns will not 
lit> to  compel commiwioners to  ro te  
fo r  specific prc jw t ,  Tl'illirtnz uton L- 

R R., "3. 
IInniestencl--\Yaiier of l~ome.stt~:~d. 

Yarron v. JIu~!/roli(~,  388. 
IIonlicitle-Prew nptions and  burden 

of proof, S. 2'. .IlcPo!l, 121: suffici- 
envy of evidence ant1 nonsuit, S. 1 .  

Criffitt, 219 ; 8. G .  dfoorc, 617 : S. 2'. 
Ti'ulXo., 542 ; i~~s t ruc t ions ,  R. r.  .lfc- 
C'o!l, 121: 8. c. G r i f f i ~ .  219: S'. I .  
h'i~tttrtotts, 340 ; 8. c. T ~ a l l i t ~ r ,  742. 

IIospitnl Insurance  - Covwage of 
policy a f t e r  reinstatement. Ru!l 1'. 
IIospitaZ Care .Lsslr.. 562. 

H c s p i t a l o L i a b i l i t y  of surgeon for  
negligence of ~ n e ~ t h e t i s t ,  Jae l i~ot t  
zl. J o ~ n c r ,  259 ; liability of 11osl)it:ll 
for  snrgeon's ~~eg l igence ,  Tl'u,~jtrick 
1.. Rcnrdmt, 116: linhility of phy- 
+ h n s  and  surqronr bee P h y s i c i a u ~  
2nd Surgeons : bond rlrction for  
c.ounty hospitttl, R~tlc 1 r / ; r  rroir 
("onwt!/, 621. 

Ilnshnnd and  Wife--TVife'q possession 
of liqnor is  coustructive posiession 
b) husband, S. 1%. AIYI )I, 276 : .;into 
wife may not I)e compelled to tcs- 
tify against  hl~sbanil ,  her tleclarn- 
tions againr t  him a r e  not compe- 
tent,  8. I,. It 'trrrfn. 3.58 : abanclon- 
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ment a s  ground for alimony with- 
out divorce, CaddAl v. (Taddell, 
886; wife may maintain action in 
tort against husband, Jernigan v. 
Jernigan, 430 ; separattons agree- 
ments, Howland v. Stitxer, 230; 
dower, see Dower. 

Ignorance-Of facts constituting cause 
does not toll statute of limitations, 
Lewis v. Shavcr, 510. 

Illegitimate Children-Prosecution for 
willful failure to support, S. v. 
Robinson, 408; S. v. Humphrey, 
608. 

"In the Course of"-As used in Com- 
pensation Act, Bell v. Dewey Bro- 
t h ~ ~ ,  280. 

Inchoate Dower-Cannot affect right 
of possession, New Hanover County 
v. Holrnes, 565. 

Indemnity-R.R. v. R.R., 247. 
Independent Contractors - Coverage 

by Compensation Act, ffreene v. 
Spivey, 435 ; main contractor 11 eld 
liable for negligence of subcontrac- 
tor under terms of contract, Brown 
v. Construction Co., 462. 

Indictment and Warrant - Judgment 
must be entered on warrant to 
which plea of guilty was addressed 
and not to warrant a s  amended, 
8. v. T w ) ~ ,  222; necessity for in- 
dictment, see Constitutional Law 
$32; S. v. Thomas, 454; distinction 
between indictment and present- 
ment, S. v. Thomas, 434; charge of 
crime; S. v. Daughtry, 316; 8. c .  
Tripp, 320 ; Hawkins v. Reynolds, 
422 ; I n  re  Stoner, 611; duplicity, 
S. 8. Avery, 270; waiver of defects, 
S. 2;. Daughtry, 316; S. u. Tripp, 
320; use of "and/orw disapproved 
in, S. v. VcLamb, 287; 8. v. Daugh- 
try, 316; action for malicious 
prosecution must be based on valid 
process, Hawkins v. Reynolds, 422. 

Industrial Commission - See Master 
and Servant. 

Infants-Prosecution for willful fail- 
ure to support illegitimate child, 
S. v. Robinson, 408; awarding cus- 
tody in divorce actions, Neighbors 
v. Neighbore, 531 ; guardian may not 
waive right to  homestead, Narron. 

v. Jiusgrave, 388; may not make 
admission adverse to  infant, Powell 
v. Daniel, 489; validity and attack 
of judgment affecting infants, Nar- 
ron, v. Xusgraue, 358. 

Infectious Disease-Incarceration of 
tubercular carrier, I n  r e  Sto?irJr, 
611. 

Information-Trial upon, 8. 2;. Il'hom- 
as, 454. 

Injunctions - Enjoining consolidation 
of school districts, School District 
Conzn~ittec v. Board of Education, 
216; to compel railroad to widen or 
improve underpass in city, Wil- 
lianbsto?? v. R.R., 271 ; will not lie 
to test ralidity of election, Collins 
z.. Emer~on ,  297; action to restrain 
issuance of hospital bonds and ap- 
propriation of county funds, Rider 
%. Lenoqr County, €20; injunction 
will not lie to  gain possession of 
land, Frenzowt v, Baker, 253: in- 
joining operation of business, Wil- 
cher 2;. Sharpe, 30.8; injunction to 
prescrre status pending litigation, 
Ednzonds 1.. Hall, 153, continuance, 
modification or dissolution of tem- 
l?orary orders, Edntonds 2;. Hall, 
153 ; PI t rnont v. Buker, 253:  Wil- 
(Lh(zr c. Rharpe, 308; Harrirzgto?? R 
Co. v. Rpnner, 321; findings are re- 
viewable on appeal from injunctive 
proceedings, Frenzont v. Baker, 233. 

Insane Perso~ls-Inquisition of luna- 
cy, I n  r~ Il~cmphref/, 141 ; Medical 
('ollege v. Braytlard, 506;  mental 
capacity to tssecute will see Wills. 

Insolrency--Receiversl~ip of insol- 
rents, Surety Covp 2;. Sharpe, 35. 

Instructions-Stal ement of evidence 
and application of law thereto, 
Spencer c. Motor Co., 239; Bank v. 
Phillips, 470; court must charge 
lam upon substantcial features, 9,  v. 
Rradu, 295; statement of material 
fact not shown in evidence is preju- 
dicial error, S. v. McCoy, 121; Rank 
v .  Plbillips, 470 ; requested instruc- 
tions, S. v .  Taylor, 130: peremptory 
instructions. N. v. Taylor, 130; 
Shelby v. Laclcey, 369; form and 
sufficiency of exceptdons to, 8. v. 
Peacock, 137; Poniros v. Teer Co., 
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144; Powell v. Dadel ,  489; mis- 
statement of contentions must be 
brought to court's attention in apt 
time, Powell v. Damiel, 489; harm- 
less and prejudicial error in, S. v. 
P eacoclc, 137 ; I n  r e  Humphrey, 
141; Williams v. Cody, 425; H a m 1  
v. Mzcrray, 484: Andason v. Office 
Supplies, 519 ; Fleming v. R.R., 568 : 
Gocckcl v. Rtokely, 604; I n  re Will 
of A-emp, 680; Swinton v. Realtv 
Go., 723: S. v. Rainey, 738; S. c. 
Brgant, 745; instruction on right of 
defendant not to testify, A!!. v. 
Rainr!!, 7.35: 8. v. Bryant, 746: 
on right to rwommend life im- 
prisonment, 8. v. Simmons, 340; t o  
scrutinize testimony of biased wit- 
ness, 8. a. Taylor, 130; Anderson 27. 

Office Brtpplics, 619; in homicide 
prosecutions, 8. 2;. McCoy, 121: 
R. v. Griffia, 219: S. v. simnions, 
340; in prosecntions for violation of 
liquor laws, S. r i .  Brady, 295; in 
prosecution for reckless driving. 
8. v. Call, 333; in action for negli- 
gence, see Negligence; in automo- 
biles nccident cases, see Automo- 
biles : in cnrent proceedings, see 
Wills. 

Insulating Negligence - Cfodm'n 2;. 

Kinon, 672 ; Rumgardncr v. Fencc 
Po., 698 ; 3fcIlane?j v. Motor Freight, 
Inc., 714. 

Insurance-Workmen's compensation 
insurance, see Master and Servant ; 
action on contractor's performance 
bond, Builders Corp. v. C a s f d t v  
I'o., 513; action on note for  nuto- 
mobile held not subject to compul- 
sory reference . notwithstanding 
counterclaim for  usury and damages 
for failure to obtain insurance, Fi- 
nance Go. c. Cullcr, 758; where con- 
tract is not aw~biguous it will be 
construed as  written, Ray v. Hos- 
pital Care Anso., 562; subrogation 
by insurer. Burgess v. Trevathan, 
157; life insurance, avoidance of 
policy, Tolbert v. Ins. Co., 416; 
paid-up and extended term insur- 
ance. Strigas v. Ina. Go., 734; hos- 
pital cRre insnrance, Ra?/ v. Hos- 
pital Carc 4880.. 562; auto insur- 

nnce, risks cowred, Traneport Co. 
v. Inx. Co.. 534, payment and sub- 
rogation, Burgess v. Trevathan, 
157 ; false claims, 8. v. Hedriclc, 727. 

Iiitt~rsection\-A(xcideilts at,  Cox v. 
Freight Lincs, 72: Ward v. Crusc, 
400: Jernigan c. .Jrrndgan, 430; 
Petcell v. Daltiel, 459; Hawcs v. 
Rcflning Co., 643. 

I n t t ~ n t n t r  Uomn~erce-Sale of frail- 
csliire \nhjcct to approval of Inter- 
stnte ( 'ommtve Commission. Jlv- 
L t u t ~  1'. Kc i th,  59. 

11,tcw-rning Segligeuce - Ciodwirr I' 

Sixon. E33 : Au~nyardr~w 1.. l+//(.C 

Co., 6'18 : .McLtrirr~ v.  Motor Frc'ight, 
IIIC.,  714. 

Intoxicating Liquor-Exhibiting jars 
of whiskey nr t  introduced in eri- 
dence, 8. v. :p!/ndall, 365; record 
held not to show evidence was ob- 
toined by wnich without warrant. 
S. r .  Cnstotr. 499: construction of 
ctatnt~ls in gcw?ml. R. v. dz'0.11. 
270 : S. 1.. Brctd?!. 295: 8. 2'. Hill. 
704: 6. v. L w r ,  344: possession, 
S. c. Acer!~. 276; S. v. Hill, 704; 
R. v. L w r .  344: indictment, S. c. 
Accry, 256 : presumptions and bur- 
den of proof, S. z.. Hill, 704; com- 
petency and relevancy of evidence. 
R. v. Peueock, 137: S. r .  Harper. 
371: sufficienc*y of evidence and 
nonsuit, S. c. To?jlor, 130; S. 27. 

Peacock. 137 ; S. v. Aver]), 276; 
8. v. .WcLamb, 287; S. v. Love, 344 ; 
8. 1.. Raineft, 738: inqtructions, R. v. 
Brady, 295. 

Intoxication-1111it1~11ction that intoxi- 
cntion would reduce offense from 
murder in firqt degree to murder in 
scvontl degree held error, R. r. Mc- 
COT/. 121 : oflicw may give his 
opinion n7hethw defendant was in- 
toxicated. S. v TYorren. 358. 

Intrastate Commerce-Lease of iutra- 
state franchise does not relieve 
lessee of liability for failure to 
make remittance of C.O.D. collec- 
tions. Rough-lVl/lie Go. v. Lucas, 
90. 

Inritw-Fall of on store floor. Lee v. 
Green & Co., 8.3; passenger in car 
is, Patterson v Moffitt, 405. 
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Irrelevant and Redundant Matter- 
Motions to strike, Howland v. Stit- 
wr,  230; Wells v. Foreman, 351; 
Spain 2;. Broxn, 355; Crew v. Crew, 
228 ; Lovette v. Lloyd, 663 ; Bum- 
gardner 2.'. Bewee Co., 698. 

Issue-"Heirs" construed a s  "chil- 
dren," Sutton v. Sutton, 495. 

Issues-Raised, by pleadings, Welk v. 
Claf/tmr, 102; court need not sub- 
mit issue not supported by evidence, 
Ooeckel v. Stokely, 604; damages 
for breach of warranty should be 
separately submitted in action on 
note for purchase price, Harris v. 
Canadu, 613. 

Joinder of Causes-Wrenn, v. Cra- 
hum, 719. 

Joint Segligence-Jemigan v. Jerni- 
gun, 430 ; Bumgardner v. Fence Co., 
698. 

Joint Tort-Feasor-Employer may not 
be held liable as, Lovette v. Lloyd, 
663. 

Judges-Review of order of one Su- 
perior Court judge by another, 81- 
exalzder v. Brown, 212; Neighbors 
v. Xeigl~bws, 531; expression of 
opinion by court in progress of 
trial, S. v. Kimrey, 313; see, also, 
Courts. 

Judgments - Unambiguous terms of 
consent judgment must be given 
effect, Peace v. High Point, 619 ; 
default judgments, White v. south- 
ard, 367 ; construction of judgments 
and orders, Alexander v. Brown, 
212 ; Xarro.n v, Nusgrme, 388; void 
judgment subject to collateral at- 
tack, Corey v. Hardisom, 147; set- 
ting aside for surprise and excus- 
able neglect, Stephens v. Childers, 
348: Whitley v. Caddell, 516; at- 
tack for  irregularity, Narrmt 2;. 

Musgrave, 388; attack for fraud, 
Howland v. Stitzer, 230; judgment 
as  bar to subsequent action, Macon 
v. Murra?/, 484 ; conclusiveness of 
adjudication of insanity, Medical 
College v. Mafjnard, 506; on the 
pleadings, Wells v. Clayton, 102; 
Garrett v. Rose, 299; Remsen v. 
Edwards, 427; Crew v. Crew, 528 ; 
receiver takes priority subject to 

existing lien, Surety Corp. v.  
Slmrpc, 35; fixing time of election 
of municipal officers a t  time other 
than that  provided by statute is 
void, Coreu v. Hardison, 148; mo- 
tions in arrest of, 8. v. Bvery, 276; 
S. v. Castmt, 499; suspended, S. v. 
Love, 344 ; exceptions to signing of, 
I n  re  Sums, 228 ; Atkins v. Fortner, 
264; Medical College 2;. Maynard, 
506 ; appealable, Burgess a. Trcva- 
than, 1.57; New Hanover Count)/ v. 
Holmes, 565; Peace v. High Point, 
619; Lwet te  v. Lloyd, 663. 

Judicial Sales-Sale of land by ex- 
ecutor or administrator to  make 
assets, Davis v. Jenkins, 283; Nar- 
ron v. Musgrave, 388. 

Junk Dealers-Extension of time for 
delivery of scrap metals under con- 
tract, Metals Cwp. a. Weinstein, 
558. 

Jurisdiction-Cannot be conferred by 
consent, Corey v. Hardison, 148 ; 
in equitable proceedings court has 
jurisdiction to  adjust all equities, 
Hensow v. Henson, 429; see, also, 
Courts. 

.Jury-Questions of law and of fact in 
ascertainment of b o u n d a r i e s, 
Lancc 2'. Cogdill, 134; credibility of 
evidence is for jury, James v. R.R., 
290 ; legal .meaning of written in- 
strument is question of law for 
court, Rtrigas v. Ins. Co., 734. 

Labor-Priority of wages and salaries 
as  against receiver, Surety Corp. v. 
Sharpe, 35 ; Workmen's Compensa- 
tion Act see Master and Servant. 

Laborers' and Materialmen's Liens- 
Action on contractor's performance 
bond, Builders Corp. v. Casualt2/ 
Co., 513. 

Laches-Action to restrain issuance of 
hospital bonds and disbursement of 
county funds held not barred by 
laches, Rider v. Lenoir Cauttt?/, 620. 

Landlord and Tenant-Action by les- 
see for loss of goods in moving 
building incident to highway con- 
struction, Brown v. Construction 
Co., 462. 

Larceny-Receiving stolen goods. see 
Receiving Stolen Goods. 
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I m t  Clear Chailce-Iastruction that  
if plaintiff failed to avail himself 
of last clear chance to answer issue 
of contributory negligence in nega- 
tive held error, Spencer v. Motor 
Co., 239. 

Law of the Land--Denial of carrier's 
application cannot amount to taking 
of property, Titilities Cmn. v. IZav, 
692. 

1,eases-Lease of intrastate franchiw 
does not reliere lessee of l iabi l i t~ 
for failure to make remittance of 
C.O.D. collections, Holrgh-TP?/lie Co 
v. Lzlcas, w. 

r.eft Turn Signal-ll7trrtl 2;. Crrrsc . 
400 ; Jerrzigan 2;. d o n i g o ~ t ,  430. 

Legislature - Delrgation of polict. 
power to m~inicip;~lities, S. 1.. Swg-  
gin, 1 :  may not delegate power to 
zoning conin~ission, Hnrri?zgtolt 4 
Co. a. Rewno., 321 : public policy i* 
province of, Trust Go. 2;. Green, 
654; province of courts to declare 
law, prorince of Legislature to make 
it, S. v. Scoggin, 19:  legislature and 
not court ~ n ~ i s t  modify recognized 
common law rule, TYoodard v. 
Clark, 190; creation of presumption 
of evidenw is exclusive province of 
Legislature, 8. v. Scoggin, 19. 

Lessee-Action by lessee for loss of 
goods in moving buildings incident 
to highway construction, Brown c. 
Construction Co., 462. 

Life Estates-Paragraph in deed seek  
ing to reserve life estate held void 
a s  repugnant to granting clause, 
Kc.nncdlj c. Kc,rrncpdy, 419; arcelera- 
tion of remainder upon widow's 
dissent from will, Trast Co. e. 
Johnson. 594 ; Baltk v. Eastcr'by, 
599; action by remainderman for 
waste, Xnrrwr v. M u s g r a w ,  388. 

Life Imprisonment-Right to recom- 
ment, 8. c. Simnlo?rs, 340. 

Life Insurance--See Insurance. 
Limitation of Actions-Fraud and ig- 

norance of cause of action, Muse c. 
Muse, 182 : Lezuis n. Shaver, 510: 
Sudnton v. Realtg Go., 723; accrual 
of right of action by remainder- 
men, ATarron v. lllusp-ace, 388; 
continuing and recurrent trespass, 

O u l i l ~ ? ~  c. Illc,rus C'O.. 751 : disabili- 
ties, nucis  r .  ,,'ctrPir~s. 283: p l ~ : ~ i l -  
ing statnte, Le;cis v. Rhaver, 510; 
biirden of proof, flfesc 2;. Jbl~xc,. 13:. 

Liquor-Set‘ Intoxicating 1,iquor. 
1,ott~~ry-A'. e .  Snr ifh. '74% 
1,uinl)ar Sylnp:~tli~~vtc~niy-ll~~r!/~~ic~k r .  

Rcardot~. 3 1 6  
I .nnil)e~.-,\c.tio~~ t I I  rrc8ct\-c>r for \vork 

in cnt ti11g :I 1111 si:~cking, -1iac~~11 r. 
.I1 I1 i?W,//, 484. 

l1:iIivions 111j1i~y to 1 '~rsonal  I'ro11- 
eriy-*\c.clliit t :~ l  of c41;trg~ of. will 
]lot sn~)purt plea of former jeopardy 
in proswntion for pt~rjury. N. 1'. 
I,co~rer r d .  126. 

3I:tlicions L'rtrsrc~~tioii - flu tckilrs 1;. 

h'c~!l~roltlx. 4 2 ;  .llt'xcrttd('r z'. KIWIUI.  
212. 

Jl:llpr>~ctic~c~-S(~(~ L'lrysici:~ns and Stir- 
grons. 

Jlt~ntlxnit~s-l17illi~~t~rstoi~ r. R.E.. 271. 
.\hutlatory Inj~ui t~t ion - 11.~ilIianrstoi1 

r.. R.K., 271. 
J h s t e r  :mtl Srr~;nnt - Liability of 

master for srrvnnt's driving, see 
Antomobiles : Lltilitirs C'ommission 
11i1s no jurisdict:on over transporta- 
tion of tm~ployces to t~nd  from 
work, Ctifitic2s I'onl. 2'. Coach Co.. 
5%: conti-:~rt to pay expenses of 
e1nl)loyrr's moving. Goeclxl c.  
Stolicll/. 60-1 : cx~t r i~c tor ' s  liability 
to third persons injured by inde- 
pendent contractor, Brown v. Con- 
8trrrrtioir Po., 4172 : employer liable 
~ 1 1 ~ 1 1  employee h:ts dual employ- 
ment, Jtlfk8011 1.. Joyno', 25%; 
Workmen's C(~mpcwsation A c t, 
p . . ,  7 1  c c ire. I . .  Spi8:c!/, 435 ; Bcll 2;. 

Dc2~r.c'!/ 1:l'os.. 250; Lowtte  1'. I,lol/d, 
(i6.3. 

.\[~itrrialmen's Liet~s-Action on coil- 
tr:tctor's performance bond, Hzrild- 
o ' x  Cot-p. 1'.  ('u::ualt!j Co., 613. 

"J1ay"-Tse of this word instead of 
"slionld" in charge on scrutiny to 
be given hiasrd witness hcld with- 
out error. S. v. Tu.i/lor, 130. 

Mayor-Judgment Axing time for 
election of municipal offlcers a t  
time other than that provided by 
statute is void, Corey v. Hardison, 
148. 
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Ilechanics Liens-Action on contrac- 
tor's performance bond, Builders 
Corp. v. Cas~calty Co., 513. 

Medical Care - Coverage of policy 
after reinstatement. Ray v. Hoe- 
pita1 Care Aam., 562. 

Mental Capacity-Lay witness may 
give opinion a s  to person's mental 
capacity, Za ve Will of Kenzp, 680. 

Mental Illness---Cerebral hemorrhage 
is, within meaning of statute, I n  vc 
Humphrey, 141. 

Mill-Suit to enjoin operation of ham- 
mer feed mill. Ti'ilcher v. Sharpe. 
308. 

Misdemeanor-Trial without indict- 
ment, S. v. T h m a ,  454. 

Misrepresentations - Sufficient to 
avoid insurance policy, Tolbert v. 
Ins. Co., 416. 

Mistake of Law-Does not affect va- 
lidity of agreement, Greene v. Bpi- 
vey, 435. 

Money Receired-Wells v. Foreman, 
351. 

Mortgages and Deeds of Trust-Satis- 
faction of debt camels mortgage, 
Bradham v. Robinson, 589; pre- 
sumption of regularity of fore- 
closure, Meeker v. Wheeler, 172; 
receiver takes subject to, Surety 
Corp. v. Sharpe, 35; failure to offer 
deed of trust in evidence leaves 
hiatus in chain of title of person 
claiming under foreclosure, Meeker 
v. Wheeler, 172; payments on mort- 
gage by promissee in oral contract 
to convey may be recovered, Wells 
v. Fwenmn,  351. 

Motions-For judgment on the plead- 
ings, Wells v. Clayton, 102; Gar- 
rett v. Rose, 299; Remsm v. Ed- 
wards, 427 ; Crew v. Crew, 528; to 
set aside verdict a s  contrary to evi- 
dence is addressed to discretion of 
court, Poniros v. Teer Co., 144; 
to strike irrelevant and redundant 
matter, Hcnuland v. Stitzer, 230; 
Garrett v. Rose, 299; Wells v. Fore- 
man, 351; Spain v. B r m ,  355; 
Crew v. Crew, 528; Lwette 2;. 

L l o y d ,  663; Buntgardner v. Fence 
Co., 608: in arrest of judgment, 
S. v. Avew, 276; S. v. Gaston, 499: 

to set aside judgment for surprise, 
Stephena v. Childem, 348 ; Whitlcy 
v. Caddell, 516; for bill of particu- 
lars is addressed to discretion of 
court, Tillis r. Cotton Mills, 533 : 
to nonsuit see Nonsuit. 

Motor Carriers-Sale of franchise 
subject to approval of Interstate 
Commerce Commission. .licf~ean 1.. 

Keith, 59. 
Jtoving Espenses-Right of employee 

to recover, Goeckel 2'. Stokely, 604. 
Muffler-Warrant charging use of 

improper muffler, 8. v. Ila?bghtr]l, 
316. 

Mule-Action to recover damage to 
cwr striking mule on highway, Bur- 
gess v. l'revathan, 157. 

Municipal Corporations - Judgme~lt 
fixing time for election of municipal 
officers a t  time other than that pro- 
vided b r  statute is void. Core?! c. 
Ha?.disorc. 148 : assertion of ease- 
ment by city for maintaining water 
and sewer mains, Fremmt v. Bnkei, 
253 ; collision between police car 
and train at  grade crossing. Jarnen 
c. R.R., 290; provisions of consent 
judgment prescribing dumping of 
garbage are  binding until set aside. 
Peuce c. High Point, 619; rural 
zoning commission is not mu11ic.i- 
pality. Harrington R Co. 2;. Kenncr, 
321; use of city car for private pur- 
poses. Hawkins v. Reynoldu, 422; 
defects or obstructions in street. 
Broadaway v. King-Huntel.. 673 : 
municipal police power, S. v. Scog- 
gin, 1: Britt a. Wilmingtm, 446; 
zoning ordinances and building per- 
mits, TVilcher v. Sharpe, 308; Har- 
vinyton d Co. 2;. Renner, 321; 
Slrclbfj r. Lackell, 369; parking me- 
ters, S. 2'. Scoggin, 1 ; Britt v. Wil- 
minyton, 4 6 ;  public safety, Cox v. 
Freight Liues, 72 ; Willirinrnton r .  
R.R., 271. 

Murder-See Homicide. 
Satural  Boundaries-Call to, LancfL 

2;. Cogdill, 134. 
Xaval Officer-May not hold office of 

zoning commissioner, Harrington cC. 
Co. c. Rpnner, 321. 
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"Nearest of Kin"-Kext of kin a s  
ascertained by s ta tu te  of distribu- 
tion held entitled to maintain ac- 
tion for  desecration of grave, King 
o. Smith,  170. 

Segligence-In operation of automo- 
biles, see Automobiles ; of physici- 
a n s  and surgeons, Waytuck v. Rear-  
don, 116; Jackson v. Joytler, 259; 
of railroad company in sett ing out 
fire f rom engine, Flenzing a. R.R., 
568 ; accidents a t  grade  crossings. 
J a m c s  v. R.R., 290; Woodall v. 
R.R., 348; of municipality or i t s  
contractor in improrement of 
streets, see Municipal Corporations ; 
in jury  to  invitees, P a t t o s o n  o. 
Noffitt, 403; Lee v. Grecn ~6 Co., 
83 ; interpelling negligence, Llc- 
Laney v. Motor F r t i gh t ,  714; pri- 
mary  and swondary  negligence, 
Lovette a. Lloyd, 663 ; fo re see  
ability, Dcaccr  c. Deacer,  186; Pa t -  
terson v. Moffitt. 403 ; anticipation 
of negligence on pa r t  of others,  
Cox v. F r f igh t  Lines, 72 ; .11organ 
o. Saicnders, 162; pleadingh, Loacttc 
o. Lloyd, 663 ; Bunrgardno- v. lrencc 
Co., 698; McLancl/ v. Motor Freight,  
714 ; snfficiency of evidence and  non- 
sui t  on issue of negligence, Dcaver 
v.  Deover, 186; Patterson, v. Voffi t t ,  
405 ; Godwin v. N i x m ,  632 ; nonsuit 
on grouud of contributory negli- 
gence, Chesson v. Teer  Go., 203; 
James  v. R. R., 290; Ward  v. Cruse, 
400 ; Bank  v. Phillips, 470 ; Mvrgan 
u. Cook, 477 ; Express  Co. v. J o w x ,  
542 ; Woodoll v. R.R., 548; Broada- 
u-ay v. King-Hunter,  Inc., 673 ; 
nonsuit  fo r  intervening negligence, 
Bodwin v. Nixon, 632 ; instructions, 
Spencer v. Motor Co., 239; Ander- 
aon v. Office Supplies, 519. 

Neighborhood PuMic Road - Ancil- 
la ry  injunction t o  prevent blocking 
of car tway pending proceeding to  
establish right thereto, Edmonds v. 
Hall ,  153. 

Newlg Discovered Evidence-Denial 
of motion fo r  new t r ia l  not appeal- 
able. 8. v. Bryant ,  379; 8. v. N u r -  
plzlj, 380. 

" S e s t  of 1iin"-As a-certained by 
e t a t~ i t e s  of rli.tribution hcld en- 
titled to maintain action fo r  dese- 
cration of g n v e ,  King v. Snzitlr, 
170. 

Sigh t  Watchma 1-Injnry to  a s  com- 
ing nnder ( 'o~nlwnwtion Act. Bell 
I . n r  1 ~ 1 1  n,ovlt7rs. zw. 

Xoise-Snit to enjoin operation of 
hnsiness becanue of, Wilcho- c. 
Rhorpc, 308 

Solo Contc?zdcrc-Does not establish 
guilt f o r  pnrpow of esecnting sns- 
pended sentenw, S. o. TRo?nas, 196; 
wai \ e \  tlrfect in war ran t  for  mis- 
tlcmcanor, S. *-. Tripp. 320. 

Soilsuit-('onsitleration of evidence 
on motion to, A'. a. Aver)/, 276; S. v. 
I l o s l i ~ ~ ~ ,  412 ; Hazufs c. Rcfinrng 
('0.. 643 ; Cox c. Fwrgh t  Lines, 71 ; 
Jan1r.u v. R.R., 290; consideration 
to he given defendant's evidence on 
motion t o  n o ~ ~ s n i t ,  TVrlrd v. Cruse, 
400; Scehlcr z .  Frer  :c. 822 ; Trans- 
port Co. 1.. 11r.s. Co., 534; Express 
("0. I . .  .loirc7s. 541 ; weight and credi- 
bility of evitl(wce ia for jnry,  Co.c 
2. J'rc'iylrt Linf 8 ,  72 ; .la)ncs v. R.R., 
200: conflicts and diwrcpancies in 
evitlciice a r e  for jury. S .  I;.  Eum- 
1111 ,r ! j ,  GOY ; cufficiency of evitlencc 
to  overrule in general, Cox v. 
12rcirjlrt Lrncs, 72 ; Il'ayntcli a. Rear- 
don, 116; Jatnc's u. R.R.. 290; S. v. 
l,oac, 3-1-1 ; Transport  Co. o. Ins .  
C'o., 334: E'l(wiiicg r .  R.R.. 565; 
Ilroadarrny t. Kitty-Hunter Znc., 
673 ; snfficient'y of circnmstantial  
evidence to hi. snbmitted to jnry, 
N. v. Hcdricl., 727; S. v. Smith,  
748 ; S. v. Hoslcins, 412 ; insuffici- 
ency of e v i d e ~  ce must be raised by 
motion to nonsuit o r  for directed 
~ e r d i c t ,  S. v. Gnston, 499: dccision 
on appeal c o ~ ~ t r o l s  s n h s q n e n t  ac- 
tion npon sulwtantially same evi- 
dence, Mintz c. R.R., 100: ordi- 
nari ly may not be entered in favor 
of par ty  having bnrden of proof, 
1 ) n t - i ~  v. Jcnkrns. 283; on ground of 
contributory regligence. Cllcasow v. 
Tccr Co., 203 James  v R.R., 290; 
lVard v. Cruue, 400; Rank v. Phil- 
lips, 470; Mfwgan 2;. Cook, 477; 
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E@preee Co. v. Jonee, 642; Woodall 
v. R.R., 648; Broadaway v. King- 
Huntcr, Znc., 673 ; for intervening 
negligence, Godwin v. Nixon, 632; 
UcLaneg 0. Motor Freight, Inc., 
714; sufficiency of evidence and 
nonsuit in prosecutions under Tnr- 
lington Act, S. v. Taylor, 130; S. v. 
Peacock, 137; S. v. Avery, 276; 
S. v.  McLan~b, 287; S. v. Love, 344; 
5'. o. Raincr~, 738; in homicide 
prosecutions, S. v. Griffin, 219; 
S. a. Moore, 617 : S. v. Walker, 742 ; 
in prosecution for reckless driving, 
S. v.  Call, 333 ; in prosecutions for 
drunken driving, S. v. Warren, 358 ; 
in actions to establish title by ad- 
verse possession, Carswell v. Mor- 
gantm, 375; Price v. Whiunant, 
381 : in actions in ejectment, Meeker 
v. Wheeler, 172; in action against 
railroad company to recover for 
timber destroyed by fire, Flen~iny 
v. R.R., 568. 

N. C. Workmen's Compensation Act- 
See Master and Servant. 

Notes-Action on note for automobile 
held not subject to compulsory 
reference notwithstanding counter- 
claim for usury and damages for 
failure to obtain insurance, Finance 
Co. v. Culler. 758. 

Xuisances - Enjoining, see Injunc- 
tions; hammer feed mill not nuis- 
ance per se, Wi lcha  v. Sharpe, 
308. 

Nurses-Liability of surgeon for neg- 
ligence of anesthetist, Jackaon v. 
Joyner, 259. 

Officers-see Public OWcers ; collision 
between police car  and train a t  
grade crossing. James v. R.R., 290. 

Off-Street Parking-Britt v. Wilming- 
ton, 446. 

"Omissions"-Not synonymous with 
negligence, R.R. v. R.R., 247. 

One Family Dwellings--Covenant re- 
stricting use of property to, Huff- 
man v. Johnson, 225. 

On-Street Parking-Britt v.  Wilming- 
ton, 446. 

"Open Door" - Operation of public 
carriers, Utilities C m .  v. Rau, 692. 

Operation-Unauthorized operation by 
surgeon is technical assault, Lewis 
v. Shaver, 510. 

Opinion-Expression of by court in 
progress of trial. S. v. Kimrey, 313. 

Opinion Evideuce-Witness may de- 
scribe spiral stairway by nnalogy 
to corlrscrew, M i r ~ t o  u. R.R., 109 : 
medical espert may testify as to 
nature and extent of injuries, Mintc 
v. R.R.. 109; officer may give his 
opinion whether defendnnt was in- 
toxicated, S. r .  T17arw)i, 358; lay 
witness may give opinion a s  to 
person's mental capacity, In rr. 
Will of Ken~p,  680; pnrty may riot 
testify that contract "had never 
been fulfilled," Mpe v. Rank, 328. 

Outermost Boundaries - Presumptive 
possession to outermost boundaries 
of tract of land, Qai.uw.c.11 v. MOT- 
ganton, 375. 

Ovary - T:imuthorized operation by 
surgeon is technicnl nss:inlt. T I C I ~ I ' R  
v. Shaver, 510. 

Owelty-Langley v .  Langley. 184. 
Paid Up 1nsumnc.c-&'trigas 1.. Ins. 

Co., 734. 
Parent and Child-So presumption of 

fraud or undue influence in convex- 
nnce by father to son, Davis v. 
Daviu. 208 ; prosecution for willful 
failure to support illegitimate child. 
S. v. Rohinaon, 408; 8. c. H ~ i m -  
phreu, 608; custody of rhildren in 
dirorce action see Divorce. 

Parking-Near highway not negli- 
gent, Rogers v. Garage, 525; hitting 
trailer standing across highway, 
Xorgan v. Cook, 477; hitting pedes- 
trian just after he had parked car 
on highway, Pechlc r c. Free:?, 522 ; 
evidence held to show contributory 
negligence in hitting parked ve- 
hicle, Emprees Co. v. Jones, 542 ; 
evidence of negligence in hitting 
parked vehicle held to insulate any 
negligence in parking on highway. 
Qodurin v. Nimon, 632 ; in guest's 
action evidence of negligence of 
driver in hitting parked vehicle 
held sufficient. Godzcin v. ?t7ixm, 
632; complaint held to allege inter- 
vening negligence of one defendant 
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in stopping on highway without 
giving signal, McLancy c. Votor 
Frright, Inc., 714; complaint held 
to allege joint negligence of driver 
parking car and other driver in hit- 
ting parked vehicle, Bnnfgardner v. 
Fmce  Co., 698. 

Parking Xleters-S. c. Scoggin, 1 ; 
S. v. Scoggin, 1 9 ;  Britt v .  Tl'iln~ing- 
t m ,  446. 

Parol EvidenceRelat ing to written 
contract, Goeckel v. Stokely, 604. 

Parties-Joinder of additional par- 
ties, Burgess v .  Treeathan, 157; 
Garrett v. Rose, 299; Lovette 2;. 

Lloyd, 663 ; joinder of additional 
parties having no right of action 
does not warrant dismissd, Shelby 
v. Lackey, 369; cause remanded for 
necessary parties, Costwer c. Chil- 
dren's Home, 361: third party bene- 
ficiary may sue on contract. B r o m  
v. Constructim~ Co., 462; next of 
kin as  ascertained by statntes of 
distribution held entitled to main- 
tain action for desecration of grnve. 
King ?I. Smith, 170. 

Partition - Hcw~on v. Henaon, 429 ; 
I,u?~gley v. La)~glcy, 184; Slrttolt 2;. 

Suttmi, 435. 
fitf~rnity-Is incidental in prosrcu- 

tion for refusal to snpport illegiti- 
mate child, S. u. Robinson, 408. 

Patron-Fall of customer on store 
floor, Lee v. Crcen S Co., 83. 

Pedestrian-Injury to by automobile, 
Spencer v. Motor Co., 230 ; S. v. 
Call, 333 ; Bank c. Phillips. 470; 
Scchler 2;. Freeze, 522; fall in ditch 
along street, Broadawffy 27. King- 
Hunter, Inc., 673. 

I'en,~l Statutes - Strictly co~~striied, 
8. v .  Scoggin, 1. 

Pendency of Prior Actio~l-dllc?~ I-. 
McDowell, 373 ; McDowell n. Blythe 
Brothers Co., 3%. 

Perc.mptory Instructions-To find de- 
fendant guilty if jury believes evi- 
dence, 8. v.  Taylor, 130. 

Performance Bond-Action on. Rztild- 
ers Corp. v. Casualty Co., 513. 

Peripheral Vascular Disease - Way- 
nick v. Reardrn~, 116. 

Perjnry--Acquittal of charge of ma- 
licioiis injury to personal property 
will not support plea of former 
jeopardy in prosecution for per- 
jury, S. v. Leonard, 126. 

Personalty--Futnre interests may he 
created in perwnalty by will but 
not by deed, 1T'oodar.d o. Clark. 
190. 

I'ctitions to Rehear - Chambers v. 
Chambers, 766. 

Petty Misdemeanor - Trial without 
indictment, S. 1.. l'howas. 454. 

Photographs-Ad1;erbe party may dis- 
prove correctntm, 3fintz v. R.R., 
100 ; competent to illustrate wit- 
ness' testimony Ha?uc>s n. Refining 
CO , 6-13. 

Physical Facts--4ernigan 2;. J m i g a n ,  
430. 

Physicians and S~irgeons - Rlalprac- 
tice, Lewis v. Shaver, 510; Jackson 
?.. Joyner, 259 TVafj~rick v. Rear- 
don, 116. 

Pleadings-Joinder of cauqes, Wrenn 
o. Gt'aham, 719 statement of cause, 
Wells v. Clayto z ,  102 ; Alexander v. 
Broum, 212 ; Il'renn u. Graham, 
719; Spain c. Ilroi~ti,  355; answer. 
lVclls v. Cluyi'o~~. 102; Spain v. 
IZrotcn, 353 ; counterclaims and 
croci-actions. Gwrrctt z?. Rose, 299; 
1Vre11n v. Gr?han~,  710 ; reply, 
TVclls I?. C'lay~on, 102; Spain v .  
Brown, 375; cffice and effect of 
demurrer, Brtniqardner v. Fence 
Co., 698; M(iLaney v. Motor 
Frtight,  714; Oakley u. Trxas Co., 
751; no waiver of right to demur 
for failure to scate canLe, Harring- 
ton S Co. v. Renner, 321 ; "speak- 
ing" demurrer, McDou;cll v. Blythe 
Bros. Co., 396; demurrer for mis- 
joinder, Shelb?r 2;. I;ackey, 369; 
aider by answer. Cox 1). Freigl~t  
Linrs. 72 ; amcmdment, Alexander 
v. Browfr, 212 Builders Corp. v. 
Casualt?~ Co., 513; variance, Smith 
v. Barnes, 176; Lamb v. Staples, 
179; Frcmont c. Baker, 253; Aiken 
v. Sanderford, '760; bill of particu- 
lars, Tillis c. Cotton Villa, 533; 
judgment on pleadings, Wells v. 
Cla~ton ,  102; Garrett v. Rosc, 290; 
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Remselb v. Edwards, 427; Crew 2;. 

Crew, 528; motions to strike, How- 
land v. Stitzer, 230; Gawett v. 
Rose, 299 ; Wells v. Poreman, 351 ; 
Spain v. Brown, 355 ; C r m  v. Crew, 
328; Lovette v. Lloyd, 663; Bum- 
gardner v. Fence Go., 698; judg- 
ment on pleadings may not be al- 
lowed when pleadings raise issues 
of fact, Garrett v. Rose, 299; order 
overruling demurrer ore tenus not 
appealable, Morgan v. Oil Co., 615; 
admission in evidence of admissions 
in, Winslow v. Jordan, 166; waiver 
must be pleaded, Lamb v. Staples, 
179; statutes of limitation must be 
pleaded, Lewis v. Sharpe, 510; in 
action for malicious prosecution, 
A7exa)bdcr v. Brown, 212; in auto- 
mobiles accident cases, see Auto- 
mobiles. 

Plea-In confession and avoidance, 
Wells v. Clauton, 102; of no20 con- 

. tendere does not establish guilt for 
purpose of executing suspended sen- 
tence, S. v. Thornus, 196; of nolo 
contendcre waives defect in warrant 
for misdemeanor, S. t.. Tripp, 320; 
defendant may not plead guilty to 
capital crime, S. v. Simmons, 340; 
of guilty will not support sentence 
on subsequently amended warrant, 
8. v. Terry, 222; plea of former 
jeopardy in prosecution for refusal 
to support illegitimate child, 8. v. 
Robinson, 408; in abatement for 
pendency of prior action, Allelz v. 
BPcDo?cell, 373. 

Police Officers-Collision between po- 
lice car and train a t  grade cross- 
ing, James v. R.R.. 290; use of pub- 
lic car for private purpose, H a u -  
kins v. Reunolds, 422. 

Police Power-Delegation of hy Legis- 
lature to municipalities, A. v. Scog- 
gin, 1; city has authority to install 
traffic control lights, Cox v. Freight 
Lilies, 72. 

Possession-Of intoxicating liquor, see 
Intoxicating Liquor. 

Power of Attorney-Whether fiduci- 
ary relationship existed held for 
jury in determining issue of con- 
structive trust, Crew v. Crew, 528. 

Power of Disposition-Voncan~tott a. 
Hudson Belk Co., 709. 

Premature Appeals-Denial of motion 
for judgment on pleadings not a p  
pealable, Garrett 2;. Rose, 299: or- 
der overruling demurrer ore tolzis 
not appealable, Morgan 2;. Oil Co., 
615; refusal to dirmiss is not np- 
pealable. Pmcc r.  High Point, 619: 
granting of motion to strike ap- 
pealable, Garrett v. Rose, 299: or- 
der joining additional party not 
appealable, Burgess v. Trecathun, 
137; joinder of employer in action 
by employee against third person 
tort-feasor is appcalal~le, L0z;ettc v. 
Llol~d, 663. 

Premeditation--111structiorl that in- 
toxication would reduce offense 
from murder in first degree to mur- 
der in second degree h ~ l d  error. 
A'. c. McCO!/, 121. 

l'rescription-('rt.ntio11 of easements 
by, Frenwrct z'. Baker, 253 

Presentment-8. z'. I'ho~nas, 4-54. 
Presumptions--Creation of presump- 

tion of evidence is exclusive 11rov- 
ince of Legislature, S. 1;. Scoggin, 
19 ; statute creating presumption of 
evidence may be given retroactive 
cffect, Spcnccr 1' .  Motor Co.. 239 ; 
prin~u facrc case raises no presnmp 
tion of fact. F l c m r ~ g  v. R.R., 568 ,  
statute making registr:ltiol~ pt 11)la 
facie evidence of ownerbhip does 
not apply if action is not hronght 
within one rear,  4ilieir 1.. Snirder- 
ford. 760 ; from killing with dtmllg 
weapon, S. v. XcCoy, 121 : R 1'.  

Iloorc, 617: of due execntion of 
deed from fact of rrgiftration, 
Lavcc I.. Coqd i l l ,  131: of regularity 
in foreclosl~re doe? not obtnin un- 
less deed of trust is in evidence, 
3Iccl;w v. Tt'hcc>lo-, 172 : of d l ~ e  
execntion of will from official will 
book, Chaw~hcrs v. Chanzbers. 766: 
that act of public officers is ralid, 
R. v. Gnston, 499: no presumption 
of fraud or undue influence in con- 
veyance by  father to son. Davis z'. 
Davis. 208 ; presumptire posswsion 
to outermost boundaries of trnct of 
land, Carswell v. Bforgantot~, 375; 
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possession of recently stolen p r o p  
erty raises no presumption in prose- 
cution for receiving stolen goods, 
S. v. Hoskins, 412; of insanity from 
ndjudication, Medical College v. 
Mafpurd, 506 ; that possession of 
intoxicatimg liquor is for purpose 
of sale, S. v. Hill, 704; presump 
tion that court found facts suffici- 
ent to support judgment does not 
obtain where judgment contains re- 
cital of specific facts found, Ed- 
munds v. Hall, 153. 

Prima Facie Case--Creation of pre- 
sumption of evidence is exclusive 
province of Legislature, S. v. Scog- 
gm, 19; does not change burden of 
proof, Fleming v. R.R., 568; evi- 
dence held to make out in action 
by customer for fall on store floor, 
Lee v. Green & Co., 83; in action 
on life policy, Tolbert 2;. Ins. Co., 
416. 

Primary and Secondary Negligence- 
Defense may not be set up  against 
employer, Lovettc v. Lloyd, 663. 

Primary Election-Is not election 
within meaning of G.S. 153-93, 
Rider v. Lenoir County, 620. 

Principal and Agent-Real estate 
brokers, Smith c. Barnes, 176; rati- 
fieation and estoppel, (freene 2;. 

Spive?/, 435; liability of principal 
for agent's driving, see Automo- 
biles. 

Principal and Surety - Contractor's 
performance bond, Builders Corp. 
v. Casualty Co., 513. 

Privileged Communications - Since 
wife may not be compelled to tes- 
tify against husband, her declara- 
tions against him are  not compe- 
tent, S. v. Warren, 358; between 
attorney and client, I n  r e  Will of 
Kemp, 680. 

Probata-Variance between allegata 
and, Smith v. Barnes, 176; Lamb v. 
Staples, 179 ; Fremmt  u. Baker, 
253 ; Aiken v. Sanderford, 760. 

Probation Commission-Execution of 
suspended sentence. S. v. Thonucs. 
196. 

Process--Action lor malicious prose- 
cution must be based on valid 
process, Hawkins v. Reynolds, 422. 

Processioning Prcweedings - Lance v. 
Cogdill, 134. 

Prohibition-See Iutoxicating Liquor. 
Promissory Reprc~sentation-As basis 

for fraud, DauI's v. Davis, 208. 
Proof-Yariance between allegatiou 

and, Smith v. Barnes, 176; Lamb 
v. Staples, 179 Fremont v. Baker. 
253; d i k m  c. Sanderford, 760. 

Proper Lookout -- Mwgan v. Saul{- 
ders, 162 ; Chessm v. Tern Co., 203. 

Property-Future interests may be 
created in personalty by will but 
not by deed, Woodard u. Clark, 
190; owner may make any lawful 
use he desires 'wbject only to limi- 
tation imposed by law, Hawington 
& Co. v. Retncr, 321. 

Proprietary FZlnc3tion - Of munici- 
pality, Britt v. Wilmington, 446. 

Proximate Cause-Morgan v. Saun- 
ders, 162; Deauer v. Deaver, 186: 
Chessmi v. Ter r Go., 203; Patter- 
son a. Moffitt, 405. 

Public Convenience-Parking meters 
are  within police power, S. v. Scoy- 
gin, 1. 

Public Education--See Schools. 
Public Officers-Definition of public 

office, Harringtcm & Co. v. Renner, 
321; procedure to  fill vacancy on 
county board of education, S t k i n a  
v. Fortner, 264; double office hold- 
ing. Harringto~g & Co. v. Renner, 
321 ; vacancies, Atkins v. Fortner, 
264; mandamus will not lie to con- 
trol discretion, Williamatm v. R.R.. 
271; unauthocjzed use of public 
property, Hawkins u. Rcylwlds, 422 ; 
attack and validity of public acts, 
S. c. Gastun, 4519. 

Public Policy-Separation agreement 
in consideration that wife should 
proceed with divorce action not 
against, Howland v. Stiteer, 230; 
separation agr12ement to support 
wife regardless of her later re- 
marriage not against, Howland v. 
Stitzer, 230: is province of Legis- 
lature, Trust Cv. v. Green, 654. 
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Public Purpose-County hospital is  
a public purpose, Rider  v. Lcnoir 
County, 620. 

Punitive Damages-Swinton v. Realty 
G'o., 723. 

Questions of Law and  of Fact-In 
ascertainment of boundaries, Lance 
v. Cogdill, 134; credibility of evi- 
dence is  for  jury, J ames  v. R.R., 
290; legal meaning of writ ten in- 
strument is  qnestion of lam fo r  
court, Atrigas v. Ins.  Co., 734. 

Qnieting Title, 1Fells v. Clayton, 102. 
Hailroads-Indemnity contract  be- 

tween railroads in regard to rail- 
road grade crousing, R.R. 1;. R.R., 
247; petition to be allowed to  dis- 
continue freight agency, Utilities 
('ona. v. R.R., 337; municipality 
cannot compel widening of under- 
pass constitnting p a r t  of Sta te  
highway, TFilliamsto?l v. R.R., 271 ; 
accidents a t  grade crossings, J ames  
1.. R.R.. 290; Woodall v. R.R., 548; 
fires from r ight  of way, Fleming 
v. R.R., 868. 

Range of Lights-Morga)c r. Cook, 
177; Ezpress  Co. r. .Jones, 542 ; 
Godzin  v. S lxon,  &32. 

Jhtification-Party may not ra t i fy  in 
par t  ant1 reject in part ,  Greene v. 
Spice?/, 435. 

Rcnl Es ta te  Rrokers - S n~ i t h v. 
Uartws, 176. 

I<cc~eiver\-Su~v tu Corp. 1;. Sharpe,  
35. 

Receiving Stolen Goods - A. v.  Hos- 
kins, 412. 

Ilcccnt Possefiion--Posseqfion of re- 
ccntly stolen property raises no pre- 
iumption in p ros~cu t ion  for  receh-- 
ing stolen goods, S. v. Hoskins, 412. 

Recommendation of Life Imprison- 
ment-R. v. Siw~~nows, 340. 

Hecord-In capital  case Snpreine 
Conrt will review record fo r  er ror  
c x ntero n~otzc, R.  v.  McCoy, 121; 
dismiscal for  insufficiency of, War- 
shazc v. TFnrslta~c~, 734; see. also, 
Appeal and  Error .  

Recurrent Trespass-Action hr ld  fo r  
recurrent and  not continuing tres- 
pass and  therefore no t  barred,  
Oakle!) v. Texas  Co., 751. 

Referellee-Compulsory reference, Pi- 
)ra)trc Co. r. ('uller, 738, exceptions 
to report. Keith v. Silvia, 293. 

Registration - Presnmption of due 
esecution of deed f rom fac t  of, 
Lance z'. Cogdill. 734; of deeds of 
gift, ,flus< z'. WURP, 182. 

Rehearing-('ham hers v. Charnbc rs, 
766. 

Remainder-Future interests in per- 
sonalty may he created by will bnt 
not by deed. TZ'oodnrd v.  Clarls, 
190; acceleration of remainder npon 
widow's discent f rom will, Trus t  
Co. 1..  Jolrnsoi~, ,594: Bank v. Eual- 
crhij, 5!)9; title ant1 r ights  in prop- 
erty,  s c r  Estnteq. 

Hemand-C'auv remanded fo r  necec- 
w r y  parties. C o s t n ~ r  v. Childrf'?118 
H o n ~ f ,  361. 

Reply-See P1c;~dings. 
Ilrpresentation-Pro~i~isbory represell- 

tat ion a s  ha? r i~  fo r  f raud,  Dacis T. 
Uacis, 208. 

liequest for  In*trnctions-R. v. l'try- 
lor, 130. 

l tes  Ipaa Loquitcc~.-Uoes not apply to 
fa l l  of customer on store floor, Lee 
0. Grcclr h Co., 53. 

Reiidel~ces--Coveilailt restricting use 
of property to on? family dwelling=. 
Huffrrrcc)l, a. Jolr?ixon. 225. 

llespondent Superior - Liability of 
p r i n c i ~ a l  fo r  agent's driving, see 
Automobile.;; person hnr ing imme- 
d ia te  control over another in gen- 
era l  employment of third person is 
liable. Jacliso~r c. J o ~ n f r ,  259. 

Restrictive Covenants - Restricting 
m e  of property to  one family dwell- 
ings, Huff i~tnr~ c. Johnaon, 225. 

Right of W:ly--Negligence of railroad 
compmy in ketting ont fire from 
engine, Flci~litig 1.. R.R., .i68 

"Routen--Is not iynonymons with 
"territory" within meaning of f ran-  
chise of common carrier.  ['ttlities 
Com. I.. Ray, 692. 

Sales-Extension of t ime for  delivery 
of scrap  metals under contract, 
Metals Corp. v. Weinstein, 558; 
amount due  on note and  recovery 
for  breach of contract should be 
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submitted under separate issues, 
Harris v.  Canady, 613. 

Sanatorium-Incarceration o f  tuber- 
cular carrier, I n  re Stonsr, 611. 

Saw-Injury to invitee or servant 
falling into circ~ilar saw, Deaver u. 
Dcacer, 186. 

&-hools-Consolidation o f  districts, 
School Committee v. Board of Edu- 
cation, 216; county boards o f  edu- 
cation, Atkins v.  Fwtner ,  264; se- 
lection o f  school ~ i t e s ,  Brown w. 
Candler, 576. 

Scrap Metal-Extension o f  t ime for 
delivery o f  under contract, Metals 
Corp. a. Weinstein. 558. 

Searches and Seizures, S. c. Harper, 
371 ; S. v.  Rainey, 738; record h.eld 
not to  show that evidence was ob- 
tained by search without warrant, 
S. v.  Gastott, 499. 

Self-Defense - Instructions on held 
without error, S .  v. Grif f in ,  219; 
instruction on held erroneous, 8. v. 
Walker ,  742. 

Sentence--Suspended. S. v. Lose, 344 ; 
S.  c. Thomaa, 196. 

Separation-Hotoland v.  Stitzer,  230. 
Service-Necessity o f  service o f  an- 

swer on plaintiff, Wel ls  v. Clayton, 
102; appeal dismissed when record 
fails t o  contain anything t o  show 
service or waiver thereof, W a r s h m  
u. Warshaw, 754. 

Service Stations-Action for damages 
from seepage o f  gasoline from un- 
derground tank,  Oakley v. Texas 
Co., 751. 

Servient Highway-Collision a t  inter- 
section wi th  dominant highway, 
Powell v.  Daniel, 489; H a m s  v. Re- 
fining Co., 643. 

Settlement o f  Case on Appeal-Where 
oral evidence is  offered case on ap- 
peal may not be settled b y  antici- 
patory order, Whitley v.  Caddell, 
516. 

Sewer Systems - Assertion o f  ease- 
ment by city for maintaining water 
and sewer mains, Fremont u. Ba- 
ker, 253. 

Signing o f  Judgments-Exceptions to, 
I n  re Sums, 228: .4tkins ?I. Fortner, 
264. 

Speaking Demdrrer - MoDoEell c .  
Blythe Bro th tw  Co., 397. 

Specific Perforrnance - M c L e a n c. 
Keith, 69. 

Speeding-Warrant for,  S.  c .  Dauglt- 
t ry ,  316; S. c. Tripp, 320. 

Spiral Stairway-Mintz v.  R.R., 109. 
Split ('ommission-Right o f  broker 

to, Smith  v. Barnes, 176. 
Str~irwny-Spiral stairway, V i n t :  c. 

R.R., 109. 
State-Public olticers see Public Off -  

cerb; claims against the State, 1T.il- 
liamston v. AZ.R., 271; state law 
governs incidence o f  Federal estate 
tax ,  T r w f  CO u. Green, 654. 

State Board o f  E d u c a t i o n - See 
schools. 

Station Agency-Petition to  be al- 
lowed to  discontinue freight agency, 
ZJtilities Corn. c. R.R., 337. 

Statute o f  Frauds--See Frauds, State 
o f .  

Statute o f  Lim~tations-See Limitu- 
tion o f  Actions. 

Statutes-Construction, Utilities Gown. 
c. Coach Co.. 583; effective date. 
Spencer v .  1Mo1 or Co., 239 ; construc- 
tion o f  crimin~kl statutes, S. c. Scog- 
gin, 1. 

Sterilization-Unauthorized operation 
b y  surgeon is  technical assault, 
Lewis v.  S h u t ~ r ,  510. 

Stop Signs-Failing to stop before en- 
tering through street intersection. 
Po?cell v.  Damel, 489. 

Store--Fall o f  customer on store floor, 
Lee v.  Grecn L( Go., 83. 

Streams-Call t 3 natural boundary. 
Lanm v. Cogdill, 134. 

Streets-Parking meters, S. e. Scog- 
gin, 1 ;  S.  v .  r'koggin, 19; Bri t f  c. 
Wilmington, 4-46; fall o f  pedestrian 
in  ditch along street, Broada?~-ccu 2.. 
King-Hunter, Inc., 673. 

Subcontractors -- Coverage by  Com- 
pensation Act, Greene v.  Spivey. 
475 ; main contractor held liable for 
negligence o f  subcontractor under 
terms o f  contract, Broum v. COU- 
struction Co., 462. 

Subrogation-Pal-ties in action to  re- 
cover for insured property against 
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tort-feasor causing loss, Burgcsx e. 
Trevathan, 157. 

Suit to Quiet !Title-Wells v. Clautort, 
102. 

Summons-Action pending from i%u- 
ance of, Spet2cer v. Motor Co.. 239. 

Superior Court-See Courts. 
Supreme Court-Province of courts to 

declare law. prorince of Legislature 
to make it, R. v. Scoggit~, 19: 
may exercise discretionary power 
to determine question sought to be 
presented, S. c. Scoggin, 1 ;  Burgess 
G. Trevuthan, 157; Peace c. High 
Point, 610; appeal and review, see 
Appeal and Error and Criminal 
Lam. 

Surety Bond-Action on contractor's 
performance bond. Builders Corp. 
c. Casualt.tl Co., 513. 

Surgeons-See Physicians and Stir- 
geons. 

Surprise--Motion to set aside judg- 
ment for, Stcphrns r .  Childeru, 348. 

Suspended Sentence-Solo Co?ttc)iderc 
does not establish guilt for purpose 
of executing suspended sentence, 
S. u. Thon~au, 1%; evidence held 
insufficient to snpport finding of rio- 
lation of terms of suspension. R. 2'. 

Loue, 344. 
Taxation-Agreement to sell timber 

upon release of Federal Tax Lien, 
Lamb v. Staples, 179; priority of 
city and county taxes a s  against 
receiver, Surctll Co~p.  v. Sharpe, 
35; Federal estate tax must be paid 
beforc allotment of dissenting 
widow's share, Trust Go. v. Green, 
654; pledge of revenues from pro- 
prietary undertaking is not debt 
within Constitt~tion, Britt c. Wil- 
mitlglon, 446; vote, Rider v. I ~ e m i r  
County, 620 ; recovery of illegal ex- 
penditures or enjoining issuance of 
bonds, Uwner  v. Citamber of Cum- 
merce, 96; Britt  2;. Wilmi?tgtoa, 
446; Rider v. Lwoi r  Couttty, 620; 
inchoate dower does not deprive 
purchaser a t  tax foreclosure to 
right to possession, Nmv H~lnmcer 
County v .  Holmea, 5 6 .  

Taxis-Fatal injury to t,ixi parsen- 
ger in collision, Bici)lr/ardnrr 2'. 

Fence Co., 698. 
Tenants in Common-Partition. see 

Partition : may defeat contingent 
limitation.; orer by intcrchangr of 
deeds, N~cttm~ e. Sutton, 495. 

"TerritoryH-"Rol~te" is not synony- 
mou\ with " te r r i to r~"  within nlean- 
ing of fr:r~lchise of common carrier. 
Ctilitic,~ C m t .  1;. R Q ~ ,  6)2. 

Theory of Trial-Appeal will be de- 
termined in accordance with, Cad- 
dell 1.. C'trddc 11. 636. 

'J'hirtl Party Hnleflriary-Mag sue on 
contrwct. Hrowti c. Cortstr1(~tio11 
Co., 462. 

Tlirough Streets - ;\ c c i d e n t s a t  
through street intersections, Po~cell 
v. Daniel. 489; Hotrcx 2;. Rrlinivg 
Co., 643. 

Timber-Agrrenwnt to sc.11 npon re- 
lease of Federal Tax lien, Lamb v. 
Btaplcx, 179: (-ontract* to convey 
timber. see Vcndor and Purchaser ; 
action to recorer for work in cut- 
ting and stacking lumnber. Macoli ?'. 

,Vurraf/, 484. 
Tires-Prosecution for rcceiring stol- 

en, 8. c. Ho~ki)ls,  412. 
Tobacc-Evidence hf21d insnfficiwt to 

shorn carnal relation bctwecn ('hem- 
ical dnst ant1 injnry to tobacco crop. 
Wilson c. Gcigu & Co., 5%. 

'l'onsillectamy - Liability of surgeon 
for negligence of anesthetist, Jack- 
uon 2'. JoJ/)I*'~, 259. 

Torts-Particular torts see particular 
titles of torts; wife may maintain 
actioi~ in tort against husband, Jet= 
nigall e. .Jc'r)tiqatr, 430; joint torts 
and joint tort-feasors, I m e t t e  1'. 

Lloyd, 66.3. 
Town-See Municipal Corporations. 
"Township"--School district is town- 

ship within meaning of G.S. 115-61. 
B r o ~ m  1'. Cai~dler. 576. 

Traffic Light\-Cor v. Freight Lincs, 
72. 

Trespass-Action to recover posses- 
sion and damages for trespass, see 
Ejectment ; intermittent trespaw in- 
sufficient to establish adverse pos- 
session, Price e. W1ii.wtant. 381; 
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action held for recurrent and not 
continuing trespass and therefore 
not barred, Oakley u. T e x a s  Co., 
751; evidence held insufficient to 
show causal relation between chem- 
ical dust and injury to tolrncco 
crop, Wilsotr v. Geigy & Co., 566. 

Trial-Time of trial - Warshau)  v .  
W a r s h a w ,  754 ; withdrawal of evi- 
dence, N i n t z  v. R.R., 109: admis- 
sion of evidence after verdict, S e w  
H a n w e r  County  v. Hulmes,  565; 
nonsuit, James  2;. R.R., 290 : Lewis  
2;. Shavcr., 510; H a m s  v. Rcfining 
Go., 643; W a r d  v. Cruse, 400 ; Sech- 
14)- v. Freeze, 522 ; Tranaport Co. c. 
Ins.  Co., 534 ; Express  Co. c .  Jones,  
542; Cox v. Freight Lines,  72; 
Wayn ick  v. R e a r d m ,  116; Fleming 
v. R.R., 568; Broadaway e. King- 
Hunter ,  673 ; Davis v. Jenkins ,  283 ; 
directed verdict, Shelby v. Lackcy ,  
369; instructions, Spencer v. Motor 
Co., 239 ; Bank  v. Phillips, 470 ; 
Anderson v. Ofice Supplies, 519; 
issues, Ooeckel v. Stokely ,  604; 
H a m i s  v. Canudy,  613; motion to 
set aside verdict a s  contrary to evi- 
dence, Y h r o s  v .  T e a  Co., 144; 
trial by court, Bradham v. Robin- 
8on, 589. 

Trucking Con~panies-Sale of fran- 
chise subject to approval of Inter- 
s h t e  Commerce Commission, Nc-  
Lean  v. Ke i th ,  59; lease of intra- 
state franchise does not relieve 
lessee of liability for failure to 
make remittance of C.O.D. collec- 
tions, Bough-Wyl ie  Co. v. Lucas,  90. 

Trusts-Constructive trust, Crew v. 
Crew, 528. 

Tuberculosis-Incarceration of tuber- 
cular carrier, 1% r e  Stoner,  611. 

Turlington Act - See Intoxicating 
Liquor. 

Underpass-Injunction to compel rail- 
road to widen or improve underpass 
in city, W i l l i a m t o n  o. R.R., 271; 
whether cargo alone collided with 
underpass within exception of cargo 
insurance, Transpurt  Co. v. Ins .  Co., 
534. 

Undue Influence--No presumption of 
in conveyance by father to son, 
Dacis c. Dacis 208. 

United States-F(dera1 Statutes take 
precedence over State laws, Szcretu 
Corp. 2;. Sharj)e, 33; priority of 
Federal tax liens against receiver, 
S t r r c t ~  Corp. 2 .  Sharp?, 35; inci- 
dence of Federt~l estate tax is gov- 
erned by State lam, Trus t  Co. r .  
Grevn, 6.34. 

United States Sul~reme Court-Cause 
retained pending decision on qnes- 
tion by, Amos 7.. R.R., 764. 

Usury-Action on note for automo- 
bile held not subject to compulsory 
reference notwithstanding counter- 
claim for usury and damages for 
failure to obtain insurance, F i t i a n c ~  
Co. c. Culler, '7.58. 

Utilities Commision - Has  no au- 
thority to release lessor of liability 
for torts in operation by lessee car- 
rier. Hough-Wyl ie  Co. v .  Lucas,  90; 
has no jurisdiction over transporta- 
tion of employees, Util i t ies Corn. v. 
Coach Co., 583; review of orders, 
Util i t ies Corn. o. R.R., 337; Ctili- 
t ies Corn. v. Foc ,  553. 

Variance - Between allegation and 
proof, S m i t h  v .  Barnes,  176; Lamb  
v.  Staples,  179; Fremont  v. Baker ,  
253 ; Aiken  v .  Fander fwd ,  760. 

Vein-Negligent perforation of blood 
vessel during operation, Wayn ick  c. 
Reardon, 116. 

Vendor and Purchaser-Recovery of 
money expended in reliance on oral 
contract to convey, Wel l s  v. Fore- 
mat?,  351; action for fraud in mis- 
representation of amount of land 
conveyed, Szointon v. Real ty  Co., 
723; sale of timber subject to t a s  
lien, L a m b  v .  Staples,  179. 

Verdict-Directed verdict for State, 
S. v. T a y l w ,  130; withholding of 
count from jurv has effect of di- 
rected verdict, N. v .  Love,  344; di- 
rected verdict may not be entered 
in favor of party having burden of 
proof, Shelbfl v. Lackey ,  369 ; And- 
ing that defendmt refused to sup- 
port illegitimatcl child is  not ver- 
dict, S.  c. Robi fwon,  408; insuffici- 
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ency of evidence must be raised by 
motion to nonsuit or for directed 
verdict, S. v. Cfaatoi~, 499; motion to 
set aside a s  contrary to  evidence is 
addressed to discretion of court, 
Poniroe v. Teer Go., 144. 

Vested Rights-No vested right in 
procedure, Spewer z.. Moto?' GO., 
239. 

Voluntary Payment-Ordinarily may 
not be recovered, 1l.rlls c. Forrntan, 
351. 

Wages-Priority of wages and sal- 
aries as  against receiver, Strrrty 
Corp. v. Sharpe, 35. 

Waiver-Of defect in warrant for 
misdemeanor, R. v. Daughtrlj, 316; 
S. v.  Tripp, 320; of breach of con- 
tract, Metals Corp. v. Weinstei?~, 
338; of power of disposition under 
will, Voncannon v. Hudmn Belk 
Po., 709; waiver must be pleaded, 
Lanib v. Staples, 179. 

Warrant-Judgment must be entered 
on warrant to which plea of guilty 
was addressed and not to warrant 
as  amended, S. v. Terry, 222 ; neces- 
sity for indictment, see Constitu- 
tional Law $32; S. v. T h m a s ,  4.54: 
warch warrant not necessary when 
officer sees nontar-paid liquor in 
car, S. v. Harper, 371; warrant held 
valid, S. v. Raine?~, 738; record held 
not to show that evidence was ob- 
tained by search without warrant, 
S. v. Gastun, 499. 

Washing Car-Injury to night watch- 
man while, Bell v. D e w y  Brothcra, 
280. 

Waste--Action by remainderman for, 
N a m m  v. Musgrave, 388. 

Water Systems-Assertion of ease- 
ment by city for maintaining water 
and sewer mains, Fremont c. Ba- 
ker, 253. 

Whiskey-See Intoxicating Liquor. 
Widows-Acceleration of remainder 

upon widow's dissent from will, 
Trust Co. v. Johnson, 594; Bank 2;. 
Easterby, 599; Federal estate tax 
must be paid before allotment of 
dissenting widow's share, Trust Co. 
v.  Green, 654. 

Wills-Will book raises prclwmption 
of due probate, Chambcrs c. Chant- 
bers, 766; m e n t a l  c n p a c i  t y ,  
I n  re  Will op Iiemp, 680; general 
rules of construction, Voncanno~t v. 
Hudson R d k  Co., 709; future in- 
terests in personalty can be created 
by will, Wmdard 1'. Clark, 190: 
vested alltl contingent in te r t~s t~ ,  
S u t t o ~  1.. Suttott, 495; devises with 
power of disposition, Voncuitnon 2;. 

Hudxmt-Uclk Co., 709 ; renunciation 
of life estate and accelleration of 
remainder, Bunl; z.. Eaktrrb//. 599; 
Trust Po. e. .lolrnuon, 594: inherit- 
ance and estate taxes. Tr1(~t  PO. V. 
Green, 634; action to construe will 
remanded for necessary parties, 
Costner a. Childven'a Homee, 361; 
dissent of widow, Rnnk v. Easter- 
by, 599; Il'rnat Co. c. doltnson, 594; 
Trust Co. a. Oreetr, 654; deeds of 
remaindermen among selres defeat 
contingent limitation over to sur- 
vivor of them, Sutton 1'. Suttojl, 
495; general devise of relneinrlrr of 
real estate held not color of title to 
particular tract not owned by tes- 
tator a t  time of will's exemtion, 
Chambers v. Clt ant bers, 766. 

TVitncs8cs-Conllwtenm of five ye? 
old child as  witness, S. c. Yo-r i t t ,  
363; right of attorney to testify, 
I n  r e  W i l l  of Konp, 680: witness 
may use notes to  refresh memory, 
S. a. Pcncock, 137; since wife may 
not be complletl to test if^ against 
husband, her declarations against 
him are not competent, A. 2). War- 
ren, 358 ; officer may give his opinion 
whether defendant was intoxicated, 
S'. ?;. Warren, 368; lay witness may 
give opinion to person's mental 
capacity, In  rc Trill of Kenzp, 880 ; 
witness may not testify that con- 
tract "had never been fulfilled," 
U p e  1;. Hank. 3%: qualification of 
expert witnesseq. I n  1.r. Wuntyhreg, 
141 ; medical expert should be 
asked whether treatment was 
generally approved and not whether 
it constituted reasonable diligence, 
Jacksmz v. Joljner, 259 : cross-er- 
amination of. In re Will of l i ~ m p ,  
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680; S. v. Peacock, 137; expression Workmen's Compensation Act - See 
of opinion by court in interrogation Master and Servant. 
of, 8. v. g i m r w ,  313; charge to x,llting Commission-Is not mullicipal 
scrutinize testimony of biased wit- corporation and  cannot have power 
ness, S. v. l 'aylor,  130; Andprson c. to ,,,, ct zoning regulations, Har- 
Office Supplies ,  519 ; instruction on ,.i,,ytor, d v. Re?,ner, 321. right of defendant not to testify, 
S. v. Rai,,rl,, 738; S. v. Zoning 0 r d i n  I n c e s - Wilcher v. 
745. Sharpe, 308; b'helb3/ u. Lackey, 369. 
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ABATEMENT AND REVIVAL. 

Q 5 %. Abatement for  Pendency of Prior  Action in General. 
The pendency of a prior action between the same parties for the same cause 

of action in a State court of competent jurisdiction works an abatement of 
a subsequent action either in the same court or in another court of the State 
having jurisdiction. McDowell v. Blytke Brothers Co., 396. 

Q 6. Procedure t o  Raise Question of Pendency of Prior  Action. 
The pendency of a prior action between the same parties for the same cause 

of action may be taken advantage of by demurrer when the fact of such pend- 
ency appears on the face of the complaint, G.S.  1-127; but must be raised by 
answer when the fact of the pendency of the prior action does not ap1w:lr on 
the face of the complaint. McDozcell v. Blythe Brothers Co., 396. 

Where the complaint alleges that  defendant had instituted another action 
against plaintiff in another county on the same cause of action, but specitically 
alleges that  such other action was instituted "after this suit had been insti- 
tuted," demurrer for pendency of the other action is properly denied, since it 
does not appear from the face of the complaint that such other action was first 
instituted, nor may the priority of such other action be established by facts 
alleged in the demurrer. I b i d .  

Q 7. Priority of Institution of Actions and  T h e  From Which Action I s  
Pending. 

An action is pending for the purpose of abating s subsequent action between 
the same parties for the same cause of action from the time of the issuance of 
the summons. McDotcell v. Blythe Brothers Co., 396. 

Q 8. Abatement fo r  Pendency of Pr io r  Action-Termination of Prior  
Action. 

Where voluntary nonsuit is taken in a prior action subsequent to the filing 
of answer in the second action but prior to the hearing of motion to abate 
contained therein, the motion to abate on the ground of the pendency of the 
prior action is properly denied. Allen v.  YcDowell, 353. 

Prior action is pending until i t  is determined by final judgment. McDowell 
v. Blythe Brothers Co., 396. 

ACTIOKS. 

Q 3a. Moot Questions and Adversary Proceedings. 
Suit to determine validity of proposed municipal bonds will be treated as  

adversary proceeding regardless of stipulations of parties. Rri t t  v. Wilmingtoi?, 
446. 

§ 9. Time F r o m  Which Action Is Pending. 
An action is pending from the time i t  is commenced, and an action is com- 

menced by issuance of summons. Spencer v. Motor Co., 234. 

ADMINISTRATIVE LAW. 

Q 6. Review of Orders of Administrative Agencies. 
The courts will not review or reverse the exercise of discretionary power by 

an administrative agency except upon a showing of capricious, unreasonable 
or arbitrary action, or disregard of law. Utilities Com, v. Ray, 692. 
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ADVERSE POSSESSION. 

g 3. Hostile a n d  Exclusive Possession i n  General. 
Where a grantee goes into possession of the tract of l a rd  conveyed and also 

a contiguous tract under the mistaken belief that  the contiguous tract was 
included within the description in his deed, held no act of such grantee, how- 
ever exclusive, open and notorious will constitute adverse possession of the 
contiguous tract so long a s  he thinks his deed covers the contiguous tract, since 
there is no intent on his par t  to claim adversc to the t::oe owner. Price v. 
Whisnant, 381. 

I n  order for possession to be adverse, claimant must hold openly, notoriously, 
and'continuously under known and visible lines and boundaries by making 
such use of the land of which i t  is naturally susceptible continuously in the 
character of owner so a s  to make him subject to a n  ac t i~m in ejectment, and 
occasional acts of ownership which a re  unaccompanied by a continuous posses- 
sion of public notoriety and which amount to no more than separate and 
unconnected trespasses, is insuflcient. Ib id .  

§ 5. Necessity of Claim Under Known and  Visible Lines a n d  Boundaries. 
Claimant by adverse possession must show possession (of a definite area of 

land which can be located within certain and identifiable boundaries. Car~wel l  
v. Morganton, 375. 

9a. What  Constitutes Color of Title. 
Where title to land has been acquired by another prior to the execution of a 

will, a devise in the will of "the remainder of a l l  my pl'operty consisting of 
real estate" without any particular description of the locus does not raise any 
presumption that  testator intended to devise the locus and, nothing else ap- 
pearing, the will is not color of title in favor of the named devisee. Chambers 
v. Chambers, 766. 

Ob. Presumptive Possession t o  Outermost Boundaries. 
Presumptive possession to the outermost boundaries of a tract of land can 

arise only when claimant goes into possession under color of title, and in the 
absence of color the possessor cannot acquire title to any greater amount of 
land than that  which he actnally occupies for the statutory period. Carswell 
v. hlorgnnton, 375. 

19. Sufficiency of Evidence and  Nonsuit. 
Plaintiff chimed that his predecessor in title went into possession of two 

tracts of land through a tenant who possessed both tracts of land for a t  least 
twenty years without color of title. Plaintiff's evidence tended to show that  
the tenant actually occupied only a few acres of one of the tracts, without 
evidence tending to describe. identify, or locate the par~:icular land actually 
occupied. Held: Sonsuit was properly entered. CarswAl L'. Morganton, 375. 

Evidence tending only to show intermittent trespasses is insufficient to be 
submitted to jury. Price v. Wkianant, 381. 

APPEBL BND ERROR. 

1 Nature and  Grounds of Appellate Jurisdiction i n  General. 
The Supreme Court will overlook nonfatal deficiencies in the record in order 

to exercise its existing jurisdiction a t  the first opportunity when the appeal 
presents a grave problem of genera1 public concern. S. v. Scoggin, 1. 
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APPEAL AND ERROR-Contiri ued. 

As a general rule, a n  appellate court will not grant relief to a party who 
has not appealed or complained of the judgment. S u r e t ~  Corp. a. Sliurpe, 35. 

Even where a n  appeal is dismissed a s  premature, the Supreme Court may 
exercise its discretionary power to espress an opinion upon the question sought 
to be presented. Burgess v. Trevatkan, 157. 

Where a n  appeal is dismissed, the Supreme Court in its discretion may never- 
theless discuss the question sought to be presented. Peace v. High Point, 619. 

The Supreme Court is limited to a review of alleged error of law upon appeal. 
Langley v. Langley, 184. 

The function of the Supreme Court is to review proceedings upon appeal for 
alleged errors, and where the trial court rnakes no ruling upon a particnlar 
question, the Supreme Court may not make any ruling thereon. Orcr,no a. 
Spivey, 435. 

Failure of plaintifl to state a cause of action mar be raised by a party in 
his brief on appeal, or the Supreme Court may take cognizance thereof r.2 mcro 
motu. Aiken v. Sanderford, 760. 

8 2. Judgments  Appealable. 
Ordinarily, a n  appeal from an order allowing a iuotion for the joinder of an 

additional party will be dismissed a s  fragmentary and premature. Bcirgess 
v. Trevathan, 157. 

But in employee's action against third person tort-feasor, order joining 
employer affects substantial right and is appealable. Loaettc v. Lloyd, 663. 

Denial of motion for judgment on pleadings is not appealable before verdict. 
Garrett v. Rose, 299. 

An immediate appeal lies from the granting of n motion to strike out certain 
parts of a pleading. Ibid. 

No appeal lies from denial of motion to be permitted to introduce evidence 
after judgment. Sew Hanovev Countl~ v. Holnbe.9 565. 

An order overruling a demurrer ore tenirx is not appealable. 3forgaa v. Oil 
Co., 615. 

An appeal from the refusal of the court to dismiss the action is preiuature. 
Peace v. High Point, 619. 

6c ( 9 ) .  Exception t o  Judgment  o r  Signing of Judgment. 
A general exception to the judgment or the signing of the judgment presents 

for  review the sole question of whether the facts found support the judgment. 
I n  re  Sama, 228. 

An exception to the judgment is sufficient to raise the question of whether 
the facts embodied in the case agreed support the judgment. .ltkitlx a. Fortner, 
265. 

An exception and assignment of error to the judgment presents the sole ques- 
tion whether the facts found by the judge support the judgment. Medical 
College v. Maynard, 506. 

Failure of proper case on appeal limits review to whether judgment is sup- 
ported by facts found. Whitley v. Caddell, 516. 

8 6c (3). Exceptions to Findings of Fact.  
An exception to the "Andings of fact a s  set forth in the judgment" is a broad- 

side exception and is insufficient to challenge the sufficiency of the evidence to 
support the findiugs or any one of them. In  re Ranis, 228. 
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An exception to the signing of the judgment and to the "findings of fact" is 
a broadside exception which merely challenges the sufficiency of the facts found 
to support the judgment. Warslratr' v. TVursAair, 754. 

Oc ( 5 ) .  F o r m  and  Sufficiency of Exceptions t o  Charge. 
An exception to the charge on the ground that  it  "did not give the conten- 

tions of the plaintiffs with equal dignity with those of defendant" as  required 
by G.S. 1-180 held ineffectual a s  a broadside exception in that  it  fails to point 
out any particular contention or series of contentions given or omitted by the 
court a s  the basis for the exception. Poniros c. Tcer Go., 144. 

An exception to a portion of the charge containing stitements of a number 
of propositions without specifying any particular statement in the charge a s  
erroneous cannot be sustained if any one of the stntements is correct. Potccll 
v. Dagziel, 489. 

6 c  (6) .  Requirement Tha t  E r r o r  i n  Charge Be Brought t o  Court's At- 
tention i n  S p t  Time. 

While error in the statement of the law or the contentions of the parties in 
respect to the law need uot be called to the trial court's attention a t  the time, 
misstatement of the contentions of the parties in respecl to the evidence must 
be called to the court's attention in ap t  time in order to he considered on 
appeal. PozcelZ 2). Dani t l ,  489. 

Asserted inaccuracies in the court's statement of the contentions of the 
parties must he brought to the trial court's attention in ap t  time to afford oppor- 
tunity for correction in order to be considered on appeal. Iit r t  T17ill o f  Kcmp,  
680. 

§ 8. Theory of 'l'rial i n  Lower Court. 
An appeal will be determined in accordance with tht.or~ of trial in lower 

court. CaddeZZ v. CaddelZ, 686. 

§ 10a. Necessity for  Case on  Appeal. 
A "case on appeal" is not necessary where the recorc, proper contains case 

agreed which is eqniralent to a special verdict. Atkitis v .  F o r t ~ i f r ,  264. 

10e. Settlement of Case on Appeal. 
Where oral evidence is offered, the trial court mag no settle case on appeal 

by anticipatory order. Wkitlcfj  1'. Caddcll. 516. 

§ 11. Appeal Bonds and  Costs. 
The cost of preparing the transcription of the record is a part of the costs 

in the Supreme Court, and the judge of the Superior Po1u't upon the subse- 
quent trial is without jurisdiction to entertain motion for the recovery of such 
costs. Ward  v. Cruse, 400. 

"The cost of tnaking up the transcription on appeal" refers only to the cost 
of transcribing the judgment roll and case on appeal vihich the clerk of the 
Superior Court is required to certify to the clerk of the Supreme Court, G.S. 
1-284, and a n  amount expended for a transcription of the testimony prelimi- 
nary to preparing and serving appellant's case on appeal constitutes no part 
of this cost. Ibid.  
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14. Jurisdiction and Proceedings i n  Superior Court  After Appeal. 
An appeal deprives the Superior Court of jurisdiction of all  matters involved 

in the appeal from the time the appeal is taken to the time the decision of the 
Supreme Court is certified to the Superior Court. Keith v. Silvia, 293. 

8 16. Term of Supreme Court to Which Appeal Must Be Taken. 
Where judgment is rendered during the December Term of a Superior Court, 

a n  appeal to the following Fall Term of the Supreme Court is too late. New 
Hanover County v .  Holmes, 565. 

§ Boa. F o r m  and  Requisites of Transcript in General. 
The rules of the Supreme Court governing appeals a re  mandatory and not 

directory, and must be universally enforced. Warshaw v. Warshaw, 754. 

§ 29. Abandonment of Exceptions S o t  Brought F o ~ w a r d  i n  t h e  Brief. 
Exceptions not supported by any reason or argument a r e  deemed abandoned. 

Rule of Practice in the Supreme Court 28. Swinton v. Realty Co. ,  723. 

§ 31b. Dismissal fo r  Fai lure of Case on  Appeal. 
Failure of proper case on appeal does not work dismissal but limits review 

to whether judgment is supported by facts found. Whit le~j  v .  Caddell, 516. 

§ Slc.  Dismissal fo r  Fai lure t o  Docket Appeal i n  Time. 
Appeal dismissed for failure to bring case up for next ensuing term of 

Supreme Court. New Hanover Countu v .  Holmes, 565. 

8 Slg. Dismissal fo r  Insufficiency of Record. 
Where the record does not contain any paper relative to service and no 

stipulation in respect thereto, and no pleading save the answer, the appeal must 
be dismissed. Warshaw v .  Warshaw, 754. 

§ 37. Review of Discretionary Orders and  Judgments. 
Ruling on motion for bill of particulars is not reviewable. Tillis 2;. Cotton 

Mills, 533. 

88. Presumptions and Burden of Showing Error. 
A stipulation that  orders whereby additional parties were made and other 

formal parts of the record need not be printed does not justify the assumption 
that  any person not named in the caption was made a party. Costner v. Chil- 
dren'e Homc. 361. 

§ 39b. Er ror  Rendered Harmless by Verdict. 
Ordinarily error relating to a n  issue not reached by the jury is harmless. 

Poniros v .  Teer Co., 144. 
Error in the charge on the issue of contributory negligence in omitting refer- 

ence to proximate cause is rendered harmless when the jury answers the issue 
of negligence in the negative and thereby renders the question of contributory 
negligence immaterial. Williams v .  Cody, 425. 

Appellant may not complain of the charge in respect to a n  issue answered in 
his favor. Anderson v. Ofice Supplies, 519. 
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APPEAL A N D  ERROR-Continued. 

9 3%. E r r o r  Harmless Because Appellant Not Entitled t o  Relief on  Any 
Aspect. 

Where plaintiff is entitled to judgment as  a matter of lxw, any error in the 
trial of the cause must be held harmless on defendant's appeal. Wells v. Cla!l- 
ton, 102. 

Where it  appears from the entire record that plaintiffs failed to offer compe- 
tent evidence sufficient to make out their cause of action, the cburt's instruction 
to the jury to answer the issue in favor of defendants may not be held for error 
and the rulings of the court in the progress of the trial cannot be held prejn- 
dicial on plaintiff's appeal. diuse u. Muse, 182. 

3 39e. Harmless and Prejudicial E r r o r  in Admission o r  Exclusion of Evi- 
dence. 

The admission of testimony over objection cannot be held prejudicial when 
substantially the same testimony is thereafter admitted without objection 
Lipe v. Rank,  328; Powell v. Daniel, 490. 

The exclusion of evidence cannot be held  reju judicial on appeal when appel- 
lant fails to show what the rejected testirnon~ would have been. Lipe v. Ba~rk ,  
328; Qoeckel v. Stolcely, 604. 

Exclusion of immaterial evidence cannot be held prejnc jcial I n  re Wil l  of 
Kemp, 680. 

The exclusion of competent evidence is not prejudicial when the evidence 
thereafter is properly admitted. Powell v. Daniel, 489. 

Where plaintiffs' witnesses in a n  action against a railroad company to re- 
cover for the destruction of timber on plaintiffs' land by fire, have testified in 
detail a s  to the condition of defendant's right of way a t  the time, the exclusion 
of a photograph of the right of way taken some two gears after the fire and 
competent only for  the purpose of illustrating the witnesses' testimony on the 
theory that  it  showed conditions similar to those existing a t  the time of the 
fire, cannot be held prejudicial. Fleming v. R. R., 568. 

Where the record fails to show what testimony the witness would have given 
had she been permitted to answer the question, the exclusion of the testimony 
cannot be held prejudicial. Crouse v. Crousc, 763. 

5 39f. Harmless and Prejudicial Er ror  i n  Instructions 
A charge must be considered in its entirely with a view to harmonizing all 

its component parts, and when i t  is without prejudicial error when so con- 
strued a n  exception thereto will not be sustained. In re Humphrey, 141; 
Macon v. ilizirray, 484; I n  re Will o f  Krmp,  680. 

Instruction in this case held not prejudicial in view of evidence and theory 
of trial. Flemzng v. R. R., 568. 

Where the jury sets the aniount of the recovery a t  less than that  contended 
for by plaintiff in accordance with the court's instruction to fis the amount. 
the instruction cannot be held prejudicial on defendant's appeal upon his con- 
tention that  plaintiff was entitled to recover the full anlolint or nothing a t  all. 
Goeckel v. Stokely, 604. 

Exceptions to the charge will not be sustained n-hen it  is without prejudicial 
error construed contextually. Swinton v. IZralty Co., 723. 

§ 40c. Review of Injunctive Proceedings. 
On appeal from a n  order granting or denying injunctive relief, the findings 

of fact made by the court a re  not conclusive, but neverthtlless they will not be 
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disturbed when they a re  clearly supported by the evidence offered. Fremont 
v. Baker, 253. 

While the court's findings of fact upon the hearing for a n  interlocutory or 
preliminary injunction a re  reviewable on appeal, they will not be disturbed 
when the evidence justifies and requires such findings. Brown v. Candler, 576. 

§ 40d. Review of Findings of Fact.  
The presumption that  the court found facts sufticient to support its decree 

does not obtain where the judgment contains a recital of the specific facts upon 
which the challenged decree is based. Edmunds v. Hall, 153. 

In  the absence of a n  effective assignment of error to the findings of fact it 
will be presumed that  there was sufficient evidence to support the findings. 
In re  Sums, 228. 

§ 401. Review of Constitutional Questions. 
The rule that  the Supreme Court will not decide a constitutional question 

when the appeal may be decided upon a question of lesser moment applies only 
to acts of the General Assembly and not to the validity of a municipal ordi- 
nance. S. v. Scoggin, 1. 

5 43. Petitions t o  Rehear. 
Where the matter pointed out in a petition for rehearing is insufficient to 

alter the result, the petition will be denied. Chambers v. Chambers, 766. 

9 47. Disposition of Appeal-New Trial. 
Where a case has been tried under a misapplication of the pertinent princi- 

ples of law, the verdict and judgment ordinarily will not be amended, but a 
new trial will be ordered. Caddell v. Caddell, 686. 

5 50. Remand. 
Where i t  is apparent from record that  all  parties necessary to determination 

of cause have not been joined, the cause will be remanded. Costner v. Chil- 
dren's Home, 361. 

§ 50 W . Retention of Cause. 
Where the identical question sought to be presented by the appeal is pending 

before the Supreme Court of the United States and its decision thereon will 
be binding upon our Court, the cause will be retained. Amos v. R. R., 764. 

8 51a. Force and  Effect of Decision-Law of t h e  Case. 
Where the Supreme Court holds on appeal that  the evidence was sufficient 

to overrule defendant's motions to nonsuit, in the subsequent trial upon sub- 
stantially the same evidence the question of the sufficiencx of the evidence is 
foreclosed. Mintz v. R. R., 109. 

§ 51c. Interpretation of Decisions of Supreme Court. 
A decision of the Supreme Court must be considered in the light of the facts 

of the case in which it  is rendered. Woodard v. Clark, 190. 

ARREST. 

§ lb .  Arrest by OfRcer Without Warrant .  
When officer sees nontax-paid liquor in car driven by defendant and admitted 

by him to be his car, i t  is duty of officer to arrest defendant without a warrant. 
S. v. Harper, 371. 
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ASSAULT AND BATTERY 

9 4. Civil Action-Pleadings. 
In  this action for  assault and battery, defendant filed answer denying the 

material allegations of the complaint and specifically pleading certain facts 
and circumstances by way of a n  affirmative defense. Plaintiff filed reply deny- 
ing the allegations of the further answer, and by "furthvr replication" alleged 
that  defendant had pleaded guilty in criminal prosecutions to charges of assault 
upon plaintiff, and that  defendant well knew that  each allegation of the fur- 
ther answer and defense "is absolutely untrue." Held: The allegations of the 
"further replication" constitute no proper part of the reply, and defendant's 
motion to strike same should have been allowed. Spain v. B r o m ,  353. 

ASSIGNMENTS. 

g 3. Operation and  Effect of Assignment. 
A contract for money due or to become due may be assigned by agreement 

which manifests a n  intention to make the assignee the present owner of the 
debt, and such agreement operates as  a binding transfer of the title to the 
debt a s  between the assignor and the assignee regardless of notice to the debtor. 
Lipe v. Bank, 328. 

8 8. Rights and  Remedies of Acceptor. 
Where a debt has been assigned by valid agreement, the debtor, upon receiv- 

ing notice of the assignment, is under duty to pay the debt to the assignee, 
irrespective of who gives notice. Lipe v. Bawlc, 325. 

ATTORNEY AND CLIENT. 

§ 7. Duties and  Obligations of Relationship. 
Where the attorney who drew the script withdraws from the caveat proceed- 

ings, he is competent to testify for propounder in regard lo  the mental capacity 
of deceased, and his act  in so doing does not violate either the letter or spirit 
of the rules and regulations of the State Bar. In re Will of Kemp, 680. 

AUTOMOBILES. 

8 8a. Due Care i n  General; Attention t o  Road. 
Duty to keep proper looliout does not require anticipation of negligence on 

part of others. Morgan v. Saunders, 162; Hawes v. Rejfning Co., 643. 
The duty to keep a proper lookout requires increased vigilance when the 

motorist's danger is increased by conditions obscuring his view. Chesson v. 
Teer Co., 203. 

The operators of motor vehicles must exercise the care that an ordinarily 
prudent man would exercise under like circumstances, which includes the duty 
to keep his ~ e h i c l e  under control, to keep a reasonably c.xrefu1 lookout, and to 
anticipate the presence of others on the highway, which duties a re  mutual and 
each may assume that others on the highway will comply therewith. Hawes 
v. Refining Co., 643. 

§ 8d. Park ing  and  Park ing  Lights. 
Evidence held to disclose contributory negligence as  matter of law on part 

of motorist hitting tractor across his lane of travel. Morgan v. Cook, 477. 
The parking of a n  automobile near the highway, even though its location be 

such a s  to obscure the vision of motorists along the highway of automobiles 
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entering the highway from a n  adjacent parking lot, cannot be held for negli- 
gence. Rogers v. Garage, 525. 

Evidence held to show contributory negligence as  a matter of law on part of 
driver sideswiping rear of trailer standing on highway. Express Co. v. Jones, 
542. 

Complaint held to allege intervening negligence of one defendant insulating 
negligence of other in stopping on highway without giving signal. McLaneu 
v. Motor Freight, Znc., 714. Complaint held to allege joint negligence of one 
defendant in parliing on highway and of other defendant in colliding with 
parked vehicle. Bumgardner v. Fence Co., 698. Evidence held to disclose 
intervening negligence insulating any negligence in parking on highway. God- 
win v.  Nixon, 031. But  sufficient on issue of negligence of driver of other 
vehicle in hitting parked car. Ibid.  

8 81. Intersections. 
City has authority to install automatic traffic control lights. Cox v.  Freight 

Lines, 72. 
A motorist is guilty of negligence as  a matter of law if he fails to stop in 

obedience to a red traffic light a s  required by municipal ordinance, and such 
negligence is actionable if i t  proximately causes the death or injury of an- 
other. Ibid.  

The fact that a motorist has a green traffic light facing him as he approaches 
and enters a n  intersection does not relieve him of the duty to maintain a proper 
lookout, to keep his vehicle under reasonable control, and to drive his vehicle 
a t  a speed which is reasonable and prudent under the existing conditions, or 
exonerate him from legal liability for the death or injury of another proxi- 
mately resulting from his failing to perform his legal duty in one or more of 
these respects. Ibid.  

Failure of complaint to  allege that  traffic control lights were operated under 
municipal ordinance held cured by answer which alleged such fact. Ibid. 

Right of motorist to rely on traffic control lights is not subject to limitation 
that he be free of negligence. Ibid.  

After left-turn signal by driver of preceding car, driver of following car may 
pass to  its right when preceding car has cleared right hand lane, but must 
give signal by horn of intention to pass. Ward v. Cruse, 400. 

While driver may assume that  another driver approaching from opposite 
direction will give left-turn signal before turning across his lane of travel, he 
may not indulge such assumption after he sees the other car  turning left, but 
is under duty to esercise due care to avoid collision by maintaining proper 
control and not exceeding speed restrictions. Jernigan v. Jernigan, 430. 

Evidence held for jury on question of negligence in failing to stop and qa in-  
tain lookout before entering through street intersection. Powell v. Daniel, 489. 

The failure of a driver along a servient highway to stop before entering a n  
intersection with a dominant highway is not contributory negligence per se, 
but is to be considered with other facts in evidence in determining the issue. 
Hawes v. Refining Co., 643. 

A driver of a vehicle along a dominant highway is not under duty to antici- 
pate tha t  a driver along the servient highway will fail  to stop a s  required by 
statute before entering the intersection, and in the absence of anything which 
gives or should give notice to the contrary, may assume and act on the assump- 
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AUTOMOBILES-Con tinued. 

tion, even to the last moment, that  the operator along the servient highway 
will stop in obedience to the statute. Ibid. 

While the driver of a n  automobile along a servient hig:hway is required to 
stop before entering a n  intersection with a through highway and must yield the 
right of way to vehicles along the dominant highway, and may not enter the 
intersection until he ascertains, in the exercise of due care, that  he can do so 
with reasonable assurance of safety, he is not required to anticipate that  a 
driver along the dominant highway will travel a t  excessive speed or fail  to 
observe the rules of the road applicable to him. Ibid. 

5 13. Right  Side of Road a n d  Passing Vehicles Traveling in Opposite 
Direction. 

Ordinarily, a driver who is hirnself observing the law of the road has the 
right to assume that  the driver of a car  approaching from ,:he opposite direction 
will turn to its right so that  the vehicles niay pass in safety, and is not re- 
quired to anticipate a negligent breach of this duty by the driver of such other 
rehicle, but this right is not absolute but may be qualified by particular cir- 
cumstances, such as  the proximity and movement of such other vehicle and the 
condition and width of the road. Morgan v. Saunders, 162. 

While ordinarily a motorist may assume and act  on the assumption that the 
driver of a vehicle approaching from the opposite direction will comply with 
statutory requirements as  to signaling before making a left turn across his 
path (G.S. 20-154), he is not entitled to indulge in this asslimption after he sees 
or by the exercise of due care ought to see that  the approaching driver is 
turning to his left across the highway to enter a n  intersecting road. Jernigan 
v. Jernigan, 430. . 
5 14. Passing Vehicles Traveling in Same Direction. 

Where the driver of a preceding rehicle trareling in the same direction gives 
a clear signal of his intention to turn left into a n  intersecting road and leaves 
sufficient space to his right to permit the overtaking vehkle to pass in safety, 
the provisions of G.S. 20-149 ( a )  do not apply, and the overtaking vehicle may 
pass to the right of the overtaken vehicle, but this rule does not relieve the 
driver of the overtaking vehicle of the duty of observing other pertinent stat- 
utes, including the duty to give audible warning of his intention to pass a s  
required by G.S. 20-149 ( b ) .  Ward z;. Cruse, 400. 

16. Pedestrians. 
I t  is unlawful for pedestrian to walk on his right hand side of highway, 

and when walking on his left-hand side he  must yield right of way to vehicles. 
Spencer v.  Motor Co., 239. 

I t  is unlawful for a pedestrian to cross between intersections a t  which traffic 
contkol signals a re  in operation except in a marked cross-walk, but where a 
pedestrian violates this provision a motorist is nonetheless required to exer- 
cise due care to avoid colliding with him. S. v. Call, 333. 

A pedestrian crossing a street between intersections where no traffic control 
signals a r e  maintained and a t  a glace where there is no inarked cross-walk is 
under duty to yield the right of way to vehicles. G.S. 20-174 ( a ) .  Bank v. 
Phillips, 470. 

A motorist is under duty to exercise due care to avoid colliding with a pedes- 
trian notwithstanding the failure of such pedestrian to yield the right of way 
a s  required by statute. G.S. 20-174 ( e ) .  Ibid. 
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The failure of a pedestrian to yield the right of way as  required by G.S. 
20-174 ( a )  is not contributory negligence per se, but is evidence to be consid- 
ered with other evidence in the case upon the issue. Ibid. 

Intestate parked car  on highway and as  defendant was driving around the 
parked car, intestate suddenly ran across road in front of plaintiff's vehicle. 
Held: Plaintiff mas not guilty of negligence. Recliler v. Freeze, 522. 

§ 18a. Pleadings i n  Auto Accident Cases. 
In  an action based upon defendant's failure to observe and obey an automatic 

traffic control signal, the failure of the complaint to allege that such signal was 
maintained and operated under an ordinance of the municipality is a defect, 
but such defect is cured by the ansn-er when it alleges this material fact. COX 
v. Preight Lines, 72. 

§ 18d. Concurring and  Intervening Negligence. 
Evidence held not to compel single conclusion that sole proximate cause of 

collision was illegal left turn made by driver of other car. Jernigan 2). Jcrni- 
gan, 430. 

Evidence held to disclose intervening negligence of driver of car in which 
plaintiff was riding which insulated any negligence in parking on highway. 
Godwin v. Nixon, 632. 

Complaint held to allege joint negligence of one defendant in parking with- 
out lights and of other defendant in colliding with parked vehicle. Bztmqard- 
ner v. Fence Co., 698. 

Complaint held to allege intervening negligence of one defendant insulating 
negligence of other in stopping on highway without giving signal. AfcLuncu ' 

v. Hotor Freight, 714. 

18g ( 5 ) .  Evidence-Physical Facts a t  Scene of Accident. 
The physical facts a t  the scene of a n  accident may speak louder than words. 

Chesson v. Teer Co., 203. 
But ordinarily the interpretation of the facts is the province of the jury. 

Jernigan v. Jernigan, 430. 

18h  (2). Sufficiency of Evidence and  Nonsuit on  Issue of Negligence. 
Evidence held for jury in this action involving collision a t  intersection con- 

trolled by automatic signals. Cox v. Freight Lines, 72. 
Evidence held for jury on issues of negligence and contributory negligence 

in this action to recover for accident when preceding car made left turn signal 
and drove to middle of road and following vehicle attempted to pass on right 
without giving warning. Ward v. Cruse, 400. 

While physical facts a t  the scene may speak louder than words, ordinarily 
the interpretation of the facts is the province of the jury, and therefore nonsuit 
may not be predicated upon the contention that  the physical facts disclose that 
defendant was not traveling a t  excessive speed when there is testimony of 
witnesses that  defendant was exceeding sixty miles per hour. Jernigan v. 
Jernigan, 430. 

The evidence tended to show that  defendant driver attempted to pass a car 
preceding him in the same direction, and that  as  he was drawing abreast of 
the car he saw a pedestrian walking away from him diagonally across the 
street, that  he put on his brakes, but hit  the pedestrian a t  a point ten feet from 
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the left curb. Held: The evidence was sufficient to be submitted to the jury 
upon the issue of defendant's negligence. Bank v. Phillips, 470. 

Evidence held for jury on question of negligence in failing to stop and main- 
tain lookout before entering through street intersection. Pmcell v. Daniel, 489. 

Evidence tending to show intestate parked his car on the extreme right of 
the hard surface highway on a dark and misty night, alighted and walked 
some ten feet in front of the car, and that  as  defendant turned to his left to 
pass the parked vehicle, intestate suddenly ran in front of his car and was 
struck about the head and shoulders by the right front of defendant's car is 
held insufficient to be submitted to  the jury on the issue of negligence. Sechler 
v. Freeze, 522. 

In  this action by a passenger in a n  automobile to  recover for injuries re- 
ceived when the car in which she was riding collided with the rear of a tractor- 
trailer which was standing and blocking the right-hand traffic lane a t  a street 
intersection, held the evidence is sufficient to be submitted to the jury as  to 
the negligence of the driver of the car in failing to keep a proper lookout or in 
failing to keep his car  under such control as  to be able to stop within the 
range of his lights, and motion to nonsuit by the owner and operator of the 
car was improvidently granted. Godwin v. Nixon, 632. 

Evidence held for jury on issue of negligence of driver on dominant highway 
in approaching intersection a t  excessive speed. Haws u. Izejining Co , 643. 

§ 18h (3). Nonsuit on  Issue of Contributory Negligence. 
Evidence that  plaintiff, driver of preceding vehicle, made left-turn signal 

and pulled to center of road, and that  following vehicle in attempting to pass 
to its right was immediately to  his rear and hit him just a s  he was looking 
back to see if he could abandon left-turn and drive to right, held not to show 
contributory negligence a s  matter of law. Ward v. Cruse, 400. 

Evidence held not to  show contributory negligence a s  matter of law on part  
of pedestrian in failing to yield right of way. Banlc v.  Phillips, 470. 

Evidence held to disclose contributory negligence a s  ma1 ter of law on part 
of motorist hitting tractor across his lane of travel. Morgccn v. Cook, 477. 

Evidence held to show contributory negligence as  a matter of law on part  of 
driver sideswiping rear  of trailer standing on highway. E,cpress Co. v.  Jones, 
542. 

§ 18h (4) .  Sufficiency of Evidence and  Nonsuit on  Issue of Intervening 
Negligence. 

Evidence held to disclose intervening negligence insulating any negligence in 
parking on highway, and nonsuit of owner of parked vehicle should have been 
allowed. Godwin v.  Nixon, 632. 

181. Instructions in Anto Accident Cases. 
When supported by the evidence, the court should give in substance a t  least 

a requested instruction to the effect that  if the automatic signal light was 
green facing the driver of defendant's truck, such driver, in the absence of 
anything which should have given him notice to the contra~.y, had the right to 
assume and adt upon the assumption that  the driver of a vehicle entering the 
intersection along a n  intersecting street would not only exercise ordinary care 
for his own safety a s  well a s  the safety of his passengers, but would bring his 
car to a stop before entering the intersection in obedience t o  the traffic signal, 
and a n  instruction to the effect that  the right of defendant's driver to rely 
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upon the signal device obtained only if defendant's driver was exercising due 
care and was free from negligence, is error. Cox v.  Freight Lines, 72. 

Instruction held for  error in not applying law to evidence in regard to duties 
of pedestrian on highway. Spencer v. Motor Go., 239. 

Ordinarily, and except in cases of manifest factual simplicity, the rule is 
that  it  is not sufficient for the court merely to  read a highway safety statute 
and leave the jury unaided to apply the law to the facts. Bank v. Phillips, 470. 

A charge that, except as  otherwise provided, a speed in excess of thirty-fire 
miles a n  hour in a residential district is unlawful, will not be held for error 
when the court thereafter explains the relevant speed restrictions applicable to 
the evidence. Powell v. Daniel, 489. 

§ 19a. Liability of Driver t o  Guest o r  Passenger. 
Plaintiff was a passenger in defendant's car. The evidence tended to 

show that  defendant had his car under control and was driving on the right 
side of the highway a t  a lawful speed following another car traveling in the 
same direction, that  a third vehicle approached from the opposite direction a t  
excessive speed in the center of the highway, forced the first car partially off 
the hard surface, continued in the center of the highway and struck defendant's 
car, resulting in personal injuries to plaintiff. Held: Defendant's motion to 
nonsuit was properly allowed. Morgan v. Saunders, 162. 

Owner held not liable for  injury to invitee caused when owner closed front 
door on hand of invitee, since owner could not foresee that  invitee would have 
hand on center post. Patterson v. kfontt,  405. 

Person who is asked to ride in car a s  prospective purchaser is invitee. Ibid. 
Evidence held not to compel single conclusion that sole proximate cause of 

collision was illegal left turn made by driver of other car. Jernigan v. Jerni- 
gan,, 430. 

§ H a .  Employer's Liability for  Employee's Negligence i n  General. 
An employer cannot be under duty to foresee negligence of its employee in 

backing his own automobile onto the highway after the end of the working 
day. Rogers v. Garage, 525. 

In  order to hold the owner of a vehicle liable under the doctrine of respon- 
deat superior, plaintiff must allege and prove that  the driver was guilty of 
negligence constituting a proximate cause of the injury and that  the relation- 
ship of master and servant existed between the owner and the driver a t  the 
time of and in respect to the transaction out of which the injury arose. Aiken 
v.  Sanderford, 760. 

§ 2 4 %  a. Pleadings i n  Actions Against Owner Under Respondeat Superior. 
Complaint alleging in effect that  defendants owned the vehicle in question 

and that  i t  was negligently operated by one of their drivers fails to s tate  a 
cause of action against the owners under the doctrine of respondeat superior, 
i t  being required that  i t  be alleged that  the driver was a t  the time acting 
within the scope of his employment. Aiken v.  Sanderford, 760. 

9 24 Me. Presumptions and Sufficiency of Evidence on  Issue of Respondeat 
Superior. 

Chap. 494, Session Laws of 1951, providing that  the registration of a car 
should be prima facie evidence of ownership and that  ownership should be 
prima facie evidence that  the vehicle was being operated and used with the 
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authority, consent and knowledge of the owner, applies to a n  accident occurring 
prior to the effective date of the statute unless action was pending a t  the time 
of its effective date. G.S. 20-71.1. Bpencer v.  Motor Co., 239. 

G.S. 20-71.1 is not applicable to a n  action not brought within one year after 
the cause of action accrues. Ailcen v. Sanderford, 760. 

§ 24% f. Instructions on  Issue of Respondeat Superior. 
Court should charge law on defendant's evidence that  he had sold car before 

accident. Spencer v. Motor Co., 239. 

9 27. Liability of Owner fo r  Injur ies  t o  D ~ l v e r  andl Others-Defects i n  
Vehicle. 

I t  is the duty of a bailor for hire of a n  automobile to see that  the automobile 
is in good condition, and while he is not an insurer, he is liable for injury to  
the bailee or t o  third persons proximately resulting from a defective condition 
of the car of which he had knowledge or which by reasonable care and inspec- 
tion he could have discovered. Hudson v. Drive I t  Youvself, Inc., 503. 

Plaintiffs' evidence was to the effect that  an employer ~f the bailor drove its 
car from its garage and stopped and delivered it to  the btiilee in the customary 
manner, with nothing to suggest in the manner of operation that  the brakes 
were defective, and that  the bailee drove the car a distance of five and one-half 
miles during a period of forty-five minutes without detecting anything wrong 
with the brakes until just before the collision with plaintiffs' car. Held: The 
evidence is insufficient to show that  the bailor knew or s.hould have known by 
reasonable inspection of the defective condition of the brakes, and therefore 
bailor's motion to nonsuit should have been allowed. I b  Ld. 

§ 29b. Prosecutions fo r  Reckless Driving a n d  Speeding. 
A warrant charging that  defendant violated "Ordinance No. ............, Section 

............," of a named town "by operating a motor vehicle upon the public high- 
ways of N. C. a t  a greater rate  of speed than allowed by law, to wit:  80 miles 
per hour, contrary to the said ordinances, against the statute in such case made 
and provided, and against the peace and dignity of the said Town and State," 
is held sufficient to  charge a violation of G.S. 20-141, made a misdemeanor by 
G.S. 20-180, the reference to the municipality and the ordinances being treated 
a s  surplusage. S. v. Daughtru, 316. 

The State's evidence tended to show that  defendant's car struck a pedestrian 
after she had crossed the street and was walking on the very edge of the pave- 
ment in defendant's lane of travel. The State's evidence further tended to 
show that  the pedestrian was knocked some thirty feet down the street, and 
tha t  there was no vehicle immediately in front of defmdant's car and that  
there was nothing to obstruct his view of the pedestrirm as  she crossed the 
street. Held: The evidence was sufficient to take the case to the jury on the 
charge of reckless driving in violation of G.S. 20-140, notw~thstanding that other 
evidence, some of which was offered by the State, WELS sharply conflicting. 
8. v. Call, 333. 

Defendant was charged with reckless driving in violat~on of G.S. 20-140 a s  a 
result of his car's striking a pedestrian on the very edge of the pavement in 
his lane of travel. All the evidence tended to show that  the injured pedestrian 
had crossed the street in the middle of a block between intersections a t  which 
traffic control signals were in operation, and there was 110 evidence that  there 
was a marked cross-walk a t  the place. Held: An instruvtion to the effect that  
the pedestrian had a right to cross in the middle of the block and that  motor- 
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hta were under duty to do what was necessary for her protection, constituted 
prejudicial error. Ibid. 

Q 3Od. Prosecutions fo r  Drunken Driving. 
A warrant charging that  defendant did unlawfully and willfully violate 

"Ordinance No. ............, Article ............, Section ............," of a municipality by 
driving "a motor vehicle on the public highways . . . while under the influence 
of intoxicating liquor, contrary to the said ordinance, against the statute in 
such case made and provided, and against the peace and dignity of the said 
Town and State," is held sufficient to charge defendant with operating a motor 
vehicle on the public highways of the State while under the influence of intoxi- 
cating liquors, the reference in the warrant to the ordinance and the munici- 
pality being treated a s  surplusage. 8. v. Tripp, 320. 

In  a prosecution for drunken driving, the arresting offlcer may be asked his 
opinion a s  to whether a t  the time the arrest was made the defendant was 
under the influence of liquor. 8. v. Warren, 358. 

Defendant's motion for judgment of nonsuit in this prosecution for drunken 
driving keld properly denied under authority of 8, v. Carroll, 226 N.C. 237. 
Ibid. 

@ 38 M . Illegal Attachments. 
A warrant charging that  defendant did violate "Ordinance No. ............, Sec- 

tion ............," of a named town by operating a vehicle upon the public highways 
with improper muffler contrary to said ordinance, "against the statute in such 
case made and provided, and against the peace and dignity of the said Town 
and State," i.9 keld sufficient to charge violation of G.S. 20-128 ( a ) ,  made a 
misdemeanor by G.S. 20-176 ( a ) ,  the references to the municipality and the 
ordinance being treated a s  surplusage. 8. v. Daughtry, 316. 

BANKS AND BANKING. 
Q 7a. Deposits. 

The relationship between a depositor and the bank is that of debtor and 
creditor, and the ownership of the money deposited passes to the bank. Lipe 
v. Bank, 328. 

Where a depositor's own evidence shows that  he assigned his right to the 
entire deposit in controversy to another, he may not maintain a n  action against 
the bank for such deposit, since he is not the real party in interest, G.S. 1-57, 
and the bank's motion to nonsuit such action is properly allowed. Ibid. ' 

BASTARDS. 

Q 1 Elements of t h e  Offense of Willful Refusal t o  Support Illegitimate 
Child. 

The offense proscribed by G.S. 49-2 is the willful neglect or refusal of a 
parent to support his or her illegitimate child, and the question of paternity is 
incidental thereto, and therefore a judgment as  of nonsuit in such prosecution 
does not constitute a n  adjudication on the issue of paternity and will not sup- 
port a plea of former acquittal in  a subsequent prosecution under the statute, 
the offense being a continuing one. 8. v. Robinson, 408. 

In  a prosecution of a father for  willful neglect o r  refusal to support his 
illegitimate child, the issue of paternity must flrst be determined before and 
separate from the determination of the issue of guilt or innocence of the offense 
charged. Ibid. 
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Q 6. Sufficiency of Evidence and  Nonsuit in  Bastardy Proceedings. 
Where there is testimony that  notice to and demand upon defendant for 

support of his illegitimate child was made on defendant the month prior to the 
issuance of the warrant, the fact that  a corroborating witness testifies that  the 
demand was made during the month warrant was issued, does not justify non- 
suit even though the corroborating testimony may imply that the warrant was 
issued prior to demand. S .  v. H u m p h r e y ,  608. 

Q 6 M . Instructions i n  Bastardy Proceedings. 
The failure of the court to charge that  there was no obligation upon defend- 

a n t  to support the child in questior. until he had been given notice that he was 
the father and demand made upon him for support, cannot be held prejudicial 
when there is evidence of notice and demand prior to the issuance of the war- 
rant  and the court categorically charges that  in order to cmvict defendant the 
jury must be satisfied beyond reasonable doubt that  defendant was the father 
of the child, and further that  he knowingly, intentionally and with stubborn 
and willful purpose refused to support the child. S .  v .  H i c m p R r e ~ ,  608. 

Q 7. Verdict and  Judgment  i n  Prosecutions f o r  Willful Refusal t o  Support 
Illegitimate Child. 

In a prosecution under G.S. 49-2 a n  affirmative finding tha t  defendant will- 
fully failed and refused to support his i l legi thate  child does not constitute a 
verdict of guilty, but merely embraces facts upon which a verdict of guilty 
should be predicated, and where there is no verdict a new trial must be 
awarded. f3. v .  Robinson, 408. 

BOUNDARIES. 

Q 3b. Calls to Natural Objects. 
A call in a deed for a natural boundary, such a s  the meandering of a par- 

ticular creek, controls a call for course and distance "with the meanderings of 
said creek," and wherl the verdict of the jury, interpreted in the light of the 
evidence and the charge, constitutes a finding in effect thai: the meanderings of 
the creek was the true dividing line, it supports judgment in conformity there- 
with. Lance v. Cogdill, 134. 

5 7. Processioning Proceedings-Procedure. 
The fact that  the clerk in  a processioning proceeding eirroneously concludes 

that  the answers converted the proceeding into a n  action 1-0 try title to realty, 
and thereupon transfers the cause to the civil issue docket for trial, does not 
deprive the Superior Court of jurisdiction to determine the processioning pro- 
ceeding. Lance u. CogdilZ, 134. 

What is the t rue dividing line between two contiguous tracts of land is a 
question of law for the court;  where such line is actually Located on the prem- 
ises is a n  issue of fact for the jury. Ibid. 

BROKERS. 

Q 12 jfi . Rights of Brokers In te r  Se. 
Allegations to the effect that  plaintiff was given the right by the owners to 

sell their property, and that  defendant broker agreed to rlag plaintiff one-half 
the commission if defendant procured a purchaser, with evidence that plaintiff 
was given exclusive right to sell the property for  only forty-eight hours and 
that  defendant procured a purchaser after the expiration of that period when 
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the property was listed with real estate brokers generally, is held insumcient 
to sustain recovery by plaintiff, and nonsuit was correctly entered, since there 
was no consideration for defendant's agreement to split the commission upon 
the facts alleged. Evidence to the effect that  plaintiff and defendant agreed to 
pool their efforts and split the commission regardless of which one procured 
the purchaser does not alter this result, when such evidence is not based upon 
allegation. Smith v. Barnes, 176. 

CANCELLATION AND RESCISSION OB' INSTRUMENTS. 

§ 2. F o r  Fraud. 
A deed from a father to his son and daughter-in-law in consideration of the 

grantees' promise to  support grantor for the remainder of his natural life 
cannot be cancelled on the ground that  the promissory representation was 
fraudulent when i t  appears from grantor's own evidence that  for some twelve 
years after the execution of the deed the grantor lived with grantees and that  
grantor sought cancellation a t  the expiration of that  time because of the 
grantees' conveyance of the property to their minor son and the failure of the 
male grantee to send grantor the sum of fifty dollars for food and clothes, since 
the evidence does not show that  grantees had no intention of supporting grantor 
a t  the time the agreement was entered into. Davis v. Davis, 208. 

No presumption of f raud or undue influence arises from the conveyance of 
land by a father to his son, since the relationship is not a fiduciary one. Ibid. 

§ 3. Far Mistake. 
A mistake of law, a s  distinguished from a mistake of fact, does not affect the 

validity of a contract. Qreene v. Spivey, 435. 

CARRIERS. 

§ 1 s.  Duty to Operate a n d  Furnish Facilities. 
Under facts of this case, motion to remand to Utilities Commission for addi- 

tional evidence upon petition to discontinue freight agency a t  station should 
have been allowed. Utilities Corn. v. R. R., 337. 

§ 2. Matters Subject to State  Regulation. 
Commission has no jurisdiction of transportation of employees to and from 

work even though carrier is also common carrier. Utilities Corn. v. Coach Go., 
583. 

§ 5. Licensing a n d  Franchise. 
Where a common carrier in Interstate Commerce executes a contract to 

convey a bill of sale of its rights under its certificate of convenience and neces- 
sity, the proposed purchaser has the right to apply to the Interstate Commerce 
Commission for approval and to have the seller join in such application, and a 
court of equity will decree specific performance to the extent of compelling the 
parties to  take steps necessary to effectuate transfer in accordance with the 
manner and form agreed upon by them. McLean v. Keith, 59. 

The approval of the Interstate Commerce Commission is prerequisite to the 
transfer by a common carrier of a certificate of convenience and necessity or 
the operating rights evidenced thereby, 49 USCA 312 (b )  and 5 ( 2 ) ,  and where 
a carrier has  executed a contract to convey or a bill of sale, the purchaser's 
contention that  he acquired thereby a vested property interest in the operating 
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rights evidenced by the certificate separate and apart  from operating authority 
thereunder, notwithstanding the want of approval of the transfer by the Inter- 
state Commerce Commission, is held untenable. Ibid. 

Where a franchise carrier in interstate commerce executes a contract to 
convey or bill of sale of his rights under his certificate but the contract ex- 
pressly stipulates that  the transfer should be under the short form procedure 
set up under section 212 ( b )  of 49 USCA 312 ( b ) ,  time being of the essence, 
held: upon compliance by the seller in duly joining in application for approval 
under the short form, the purchaser, upon the ultimaie disapproval of the 
transfer by the Interstate Commerce Commission upon t t ~ i s  application, is not 
entitled to specific performance to compel the seller to join in application for 
approval of the transfer under the long form prescribed by 49 USCA 5 ( 2 )  ( a ) .  
Ibid. 

Application for modification of franchise to permit "open door" operations 
between two points also served by another carrier along different route does 
not require tha t  other carrier be given opportunity to i'emedy inadequacy in 
service. Utilities Conz. v. Ra?/, 692. Evidence held insufficient to show that 
order denying application was arbitrary or capricious. .Bid. 

Q 11 s. C.O.D. Deliveries. 
A lease of intrastate motor vehicle conlmon-carrier operating rights, ap- 

proved by the Utilities Commission, does not release lessor, the holder of the 
certificate of convenience and necessity, from liability f3r nonperformance of 
franchise duties or torts incident to operation, and a shipper may hold lessor 
liable for lessee's failure to make prompt remittance of C.O.D. collections as  
required by G.S. 62-121.37. I n  the instant case the Utilities Commission, in 
approving the lease, did not attempt to relieve lessors of such obligations, nor 
would i t  have the power to do so. Hough-TVvlie Co. v. L I I C ~ S ,  00. 

CEMETERIES. 
8 5. Desecration of Graves. 

The right of action for the desecration of the grave of a n  ancestor rests in 
the next of kin a s  of the time the tort is committed, ascertained in accordance 
with the statutes of distribution, and therefore, great-grandchildren whose 
parents a r e  dead may maintain the action notwithstanding that  a t  the time the 
tort was committed there was living a grandchild of the ancestor. King v. 
Nmith, 170. 

COMMON LAW. 

The common law rule that  future interests in personal property may be 
created by will but not by deed prevails in this State, since it  has not been 
abrogated or repealed by statute or become obsolete, and is not destructive of, 
or repugnant to, or inconsistent with, the freedom and independence of this 
State. G.S.  4-1. Woodard v. Clark, 190. 

CONSPIRACY. 

g S. Nature and Elements of t h e  Crime. 
A conspiracy is a combination or agreement between two or more persons to 

do a n  unlawful act or to do a lawful act  in an unlawful way or by unlawful 
means, the unlawful agreement and not the execution of the crime being the 
offense. 8. v.  Hedrick, 727. 
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6. Snficiency of Evidence and  Nonsuit. 
A conspiracy may be established by circumstantial evidence. S. v. Hedrick, 

728. 
Circumstantial evidence of defendants' guilt of conspiracy to procure insur- 

ance benefits by means of false claim held sufflcient for jury. Ibid. 

CONSTITUTIONAL LAW. 

g 8a. Legislative Power in General. 
The General Assembly has the power to declare that  proof or admission of 

certain facts shall constitute a presumption of the main or ultimate fact in 
issue so a s  to make out a prima facie case, provided there is a rational connec- 
tion between what is proved and what is to be inferred, but in the absence of 
legislative enactment the courts will not invoke such presumptions or rules 
of evidence to declare a defendant guilty of a criminal offense. 8. v. Scoggin, 
19. 

Public policy is  a matter for  the legislative branch of the government and 
not for the courts. Trust Go. v. Green, 654. 

8 8c. Delegation of Legislative Power. 
Legislature may not delegate to rural zoning commission power to enact 

zoning regulations. Harrington & Co. v. Renner, 321. 

5 10a. Judicial Power i n  General. 
I t  is the duty of the courts to interpret and apply the law as  it  is written; i t  

is the function and prerogative of the Legislature to make the law. 8. v. 
Scoggin, 19. 

It is the prerogative of the Legislature and not the Court to modify a recog- 
nized common law rule. Woodard v. Clark, 190. 

g 11. Police Power i n  General. 
The police power is subordinate to constitutional guaranties of equality of 

privilege and of burden. 8 .  v. Scoggin, 1.  

g 14%. Police power-Riatters Subject t o  Regulation in Public Conven- 
ience. 

The General Assembly has the power to regulate parking of automobiles in 
congested areas in the exercise of the State's police power to promote peace, 
comfort, convenience, and prosperity of its people. S. v. Scoggin, 1. 

8 m a .  Due Process of Law-Nature and  Extent  of Mandate in General. 
The owner of property has the right to make any lawful use of i t  he sees fit 

subject only to those limitations duly imposed by law. Harrington & Co. v. 
Renner, 321. 

The denial of a carrier's application for modification of its franchise cannot 
amount to a confiscation of its property, since an applicant has no property 
rights in a n  ungranted franchise. Utilities Com, v. Ray,  692. 

§ 24. Vested Rights-Remedies and Prtxedure. 
A statute creating a presumption of evidence may be given retroactive effect, 

since there is no vested right in procedure. Spencer v. Motor Co., 239. 
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§ 3%. Necessity fo r  Indictment. 
A person charged with the commission of a capital felcny can be prosecuted 

only on a n  indictment found by a grand jury. Art. I, see. 12, of the Constitu- 
tion of N. C. S. v. Thomas, 454. 

A person charged with a noncapital felony or  with a misdemeanor may be 
tried initially in the Superior Court only upon a n  indictment, except when 
represented by counsel he may be tried upon information signed by the solicitor 
when written waiver of indictment by defendant and his counsel appears on 
the face of the information. Art. I ,  sec. 12, of the Constitution of N. C. G.S. 
15-140.1. Ibid. 

Where a person has been convicted in a justice's court of a misdemeanor the 
punishment for which does not exceed a fine of Afty dollars or imprisonment 
for thirty days, he may be tried in the Superior Court c~pon appeal upon the 
original warrant without a n  indictment. Ibid. 

Defendant may be tried in Superior Court for petty misdemeanor on original 
warrant only when there has been trial and appeal from conviction in inferior 
court having jurisdiction. Ibid. 

CONTEMPT O F  COURT. 

§ 2b. Willful Disobedience of Court Order. 
The violation of a provision of a judgment which is void cannot be made the 

basis for contempt. Corey v. Hardison, 147. 

CONTRACTS. 

Q 4. Acceptance a n d  Mutuality. 
'l!o constitute a valid contract, the parties must assent to the same thing in 

the same sense, and when it appears that  a term which either party desires 
included in the agreement is not contained in the written memorandum, there 
is no complete agreement and such term is subject to further treaty between 
the parties to complete the contract. Goeckal v. Stokely, 604. 

5 5. Consideration. 
Where the sole consideration for a contract is the mutual promise of the 

parties, i t  is necessary that  such promise be binding on both, and where it  is 
binding only on one i t  cannot constitute a sufficient considl2ration for the prom- 
ise of the other. Smith v. Barnes, 176. 

8 8. General Rules of Construction. 
Where the parties expressly agreed as  to the procedure to be followed to 

effectuate a contract, i t  cannot be held, upon such proce~lure proving ineffec- 
tual, that  the parties a r e  under obligation to follow another procedure under 
the  implication that  they should do al l  things necessary to effectuate their 
agreement, since i t  is only when the parties do not expressly agree that  the 
law may raise a n  implied promise. 2llcLemz v. Keith, 59. 

A paragraph or excerpt from a contract must be interpreted in context with 
the rest of the agreement. R. R. v. R. R., 247. 

The legal effect of the language of a written agreement is a question of law 
for the court. Brown v. Construction Go., 462. 

Where a n  instrument is wholly in writing and ita terms a r e  explicit, the 
court determines their effect simply by declaring their legal meaning. i3tdqa8 
v. Ins. Co., 734. 
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lo. Time and  Place of Performance. 
Where the agreement between the parties does not specify the time of per- 

formance, the law prescribes that  the act  must be performed within a reason- 
able time. Metals Corp. v. Weinstein, 558. 

Supplemental agreement held to extend time for performance for reasonable 
period. Ibid.  

5 18. Waiver of Breach. 
Notification by the purchaser that  he would accept delivery if made by a 

specified date in  accordance with a n  oral supplemental agreement extending 
the time for delivery for a reasonable period after the delivery date specified 
in the original contract, held not to constitute waiver of the seller's breach in 
failing to make delivery in accordance with the original contract a s  modified. 
Metals Corp. v. Weinstein, 558. 

5 19. Part ies  Who May Sue. 
A third party may sue on a contract made for his benefit. Brown v. Con- 

struction Co., 462. 
COSTS. 

5 5. I tems of Costs-Attorney Fees. 
While ordinarily attorney fees a re  taxable a s  costs only when expressly 

authorized by statute, a court of equity, even without statutory authority, may 
order a n  allowance for attorney fees to a litigant who a t  his own expense has 
maintained a successful suit creating, preserving, protecting or increasing a 
common fund or common property. Horner v. Chamber of Commerce, 96. 

COUNTIES. 

5 1. Nature, Powers and  Functions i n  General. 
A county is not a municipal corporation in a strict legal sense but is an 

instrumentality of the State by means of which the State performs govern- 
mental functions within its territorial limits. Hawington & Co. o. Renner, 321. 

COURTS. 
9 2. Jurisdiction i n  General. 

Parties cannot by consent invest a court with a power not conferred upon 
i t  by law. Corey v.  Hardison, 147. 

$j 4c. Appeals From Clerk to Superior Court. 

When a civil action or special proceeding instituted before the clerk is for 
any ground sent to the Superior Court, the judge has authority to consider and 
determine the matter as  if originally before him. Langley v. Langley, 184. 

On appeal from clerk's order revoking letters of administration the Superior 
Court should not hear the matter de novo but has authority only to review the 
record. I n  r e  Sams, 228. 

§ 5. Superior Courts--Jurisdiction After Orders o r  Judgments  of Another 
Superior Court Judge. 

Where a motion to strike a paragraph of the complaint relating to the second 
cause of action is made on the ground that  the facts alleged therein by refer- 
ence to paragraphs of the first cause of action were irrelevant, and such motion 
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is granted without statement of reasons, another Superior Court judge has the 
discretionary power to allow a n  amendment setting out the same facts in full 
instead of by reference to other parts of the complaint, when such allegations 
are  relevant and material, since the order granting the mcltion to strike will be 
interpreted a s  based upon error in incorporating allegations by reference con- 
trary to Supreme Court Rule No. 20 ( 2 )  and not on the ground that  the allega- 
tions were immaterial, and thus the two orders harmonized, with the second 
implementing rather than repudiating the first. Alexander w. Brown, 212. 

NO appeal lies from one Superior Court Judge to another, and ordinarily one 
Superior Court Judge may not modify, overrule, or change the judgment of 
another Superior Court Judge previously made in the same action. h7eighbor8 
v. Neighbors, 531. 

§ 12. Canflict of Laws-State and Federal. 
Constitutionally enacted Federal statutes take precedence over State laws. 

U. S. Constitution, Art. VI ,  sec. 2.  Surety Corp. w. Sharpe, 35. 
State law governs incidence of Federal estate taxes. Trust Co. w. Green, 654. 

CRIMINAL LAW. 
8 8b. Aiders and  Abettors. 

Husband who knows of and consents to wife's possession of illegal intoxi- 
cating liquor in the home is guilty a s  aider and abettor. S. v. Awery, 276. 

9 14. Appeals t o  and  Review by Superior Courts. 
I n  a hearing upon a writ of certiorari tc~ a recorder's court, the Superior 

Court is limited to questions of law or legal inference, :md must act on the 
facts a s  they appear of record, and therefore on such hearing, challenging a n  
order of the recorder's court executing a suspended judgment, defendant is 
not entitled to oRer evidence either in regnrd to the facts and circumstances 
relating to the violation of the conditions of the suspended judgment or to 
whether the court should exercise its discretion and continue defendant on 
probation. S. v. Thomas, 196. 

8 17c. P lea  of Nolo Contendere. 
A plea of nolo contenderc may be entered only by leave of court, and such 

plea establishes the fact of guilt only for the purpose of punishment in the 
particular case in which i t  is entered, and cannot be used against the defendant 
a s  an admission in a subsequent civil action or a subsequwt criminal proceed- 
ing. A finding by the court upon such plea that defendant is guilty is sur- 
plusage. S. v. Thomas, 196. 

§ 21. Former  Jeopardy-Same Oft'mse. 
The crimes of malicious injury to personal property, G.S. 14-160, and perjury, 

G.S. 14-209, are not the same either in fact or in law, and therefore upon a plea 
of former jeopardy in a prosecution for perjury, based upon testimony of de- 
fendant in a former prosecution under G.S. 14-160, the court properly deter- 
mines the plea as  a matter of law, there being no necessity to submit a n  issue 
to the jury. S. w. Leonard, 196. 

In  a prosecution for malicious injury to personal properly defendant testified 
that  he was not a t  the place in question a t  the time. Defmdant was acquitted 
on this charge. This prosecution for perjury was based upon this sworn state- 
ment of defendant in the former prosecution. Held: The former acquittal will 
not support a plea of former jeopardy in the prosecution for perjury, since the 
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charge of perjury is not based on the assumption that defendant was guilty of 
the charge of malicious injury to personal property, and his acquittal upon 
that  charge does not necessarily establish the fact that all  material evidence 
given by him in that case was true. Ib id .  

Nonsuit in prosecution for wilful refusal to support illegitimate child does 
not adjudicate nonpaternity, and therefore does not support plea of former 
acquittal, the offense being a continuing one. S. v. Robinson, 408. 

5 41a. Competency of Witnesses-Age. 
Whether a five-year-old child is competent to testify in a rape prosecution 

is a matter resting in the sound discretion of the trial judge, and where the 
evidence upon the voir dire a s  well as  the child's testimony upon the trial 
negates abuse of discretion, the ruling of the trial court that  the child was 
a competent witness will not be disturbed on appeal. S. v. Nerr i t t ,  363. 

8 41d. Testimony by Husband o r  Wife of Defendant. 
Since wife may not be compelled to testify against husband, testimony of an 

incriminating declaration by her is prohibited by s tatute  in furtherance of 
public policy. 8. v. Warren ,  358. 

§ 4%. Cross-Examination of Witnesses. 
Whether a party should be allowed to cross-examine a witness relative to a 

collateral matter not contained in the witness' examination in chief rests in 
the sound discretion of the presiding judge, and the court's ruling thereon will 
not be disturbed in the absence of abuse of discretion. S. v. Peacock, 137. 

8 42h. Examination of Witness--Kefreshing Memory F r o m  Notes. 
A witness mag use notes made by him, or in his presence or under his direc- 

tion, for the purpose of refreshing his memory. In the instant case objection 
that the witness read his notes to the jury rather than used them to refresh his 
memory held not supported by the record. S. v. Peacock, 137. 

While notes used by a witness to refresh his memory should be available to 
the opposing counsel for the purpose of cross-examining the witness relative 
thereto, it  is incumbent upon counsel to request an examination of the notes 
o r  make some other effort to make them available. Ib id .  

5 48d. Withdrawal of Evidence. 
I t  is the duty of court e s  mero mo tu  to withdraw testimony prohibited by 

statute in furtherance of public policy. S. v. Warren ,  358. 

8 50d. Expression of Opinion by  Court During Progress of Trial. 
The trial court may propound competent questions to a witness in order to 

clarify what the witness has said or intended to say or to develop some relevant 
fact overlooked, but in doing so he must exercise extreme care that  he does not 
express an opinion on the facts either by manner or word, and where the 
interrogation of a witness by the court amounts to cross-examination which 
impeaches the witness or depreciates his testimony before the jury, it  must be 
held for prejudicial error. S. v. Kimbrey ,  313. 

§ 5Oi. Course and  Conduct of Trial-Acts o r  Conduct of o r  Relating to 
Codefendants. 

The fact that  the solicitor, just as  the jury was leaving the box, announced 
in open court that a witness, whose testimony had clearly disclosed his par- 
ticipation in the crime for which defendant was then on trial, entered a plea of 
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guilty in the prosecution against him, is held not to entitle defendant to a new 
trial, the court having charged the jury that  if they heard the solicitor's an- 
nouncement they should not consider it, and the procedure being in accordance 
with the accepted practice in criminal courts. S. v. Bryant, 745. 

5 50h. Unauthorized Exhibits. 
The bringing into the courtroom of_* jars of nontan-paid whiskey by an 

officer a t  the end of the solicitor's argumdnt is improper, the exhibits not having 
been offered in evidence, but where i t  appears that  the solicitor was not respon- 
sible therefore and that  the trial judge categorically chttrged the jury not to 
consider the jars of whiskey and no reference thereto was made in the argu- 
ment, the incident does not constitute prejudicial error. S. v. Tyndall, 365. 

5 5% (1 ) . Consideration of Evidence on Motion to Nonsuit. 
Defendant's evidence relating to matters in defense shcluld not be considered 

on motion to nonsuit. S. v. Avery, 276. 
Exculpatory testimony of the State's witnesses may be considered on motion 

to nonsuit, since the State by offering such testimony presents i t  as  worthy of 
belief. B. v. Hoskins, 412. 

While defendant's failure to testify is not subject to c3mment or considera- 
tion, in  weighing the credibility of the evidence offered by the State the jury 
may consider that  the State's eridence is uncontradicted. S. v. Bryant, 745. 

5 52a (2). Sutliciency of Evidence to Overrule Nonsuit i n  General. 
The failure of the solicitor to subpoena one of the two witnesses present a t  

the time the offense was committed is immaterial. S. v. Taylor, 130. 
Evidence which does no more than raise a strong suspicion of guilt is insuffi- 

cient to be submitted to the jury. S. v. Love, 344. 

5 5% (3). Sufficiency of Circumstantial Evidence t o  Overrule Nonsuit. 
Circumstantial evidence of defendants' guilt of conspiracy to procure insur- 

ance benefits by means of false claim held sufficient for jury. S. v. Hedrick, 
727. 

Circumstantial evidence is sufficient to support a conviction only when the 
circumstances shown are  sufficient to exclude every reasonable hypothesis 
except that of guilt. S. v. Smith, 748. 

5 52a (4). Nonsuit---Conflicts a n d  Discrepancies in State's Evidence. 
Conflicts in the testimony of the State's witnesses cannot justify nonsuit, i t  

being the province of the jury to resolve such conflicts. S. v. Humphrey, 608. 

§ 52a  (8). F o r m  and  Necessity fo r  Motions t o  Nonsuit. 
Insutljciency of evidence must be raised by motion to nonsuit or for directed 

verdict, and may not be raised by motion for new trial csr for arrest of judg- 
ment. S. v. Gasto??,, 499. 

5 52b. Directed Verdict and  Peremptory Instructions. 
Where the State's evidence is clear, unambiguous and susceptible only to 

the conclusion of guilt, and defendant offers no evidence, the court may charge 
the jury that  if it finds beyond a reasonable doubt that  the evidence offered 
by the State is true, the burden being upon the State to 130 satisfy them, then 
the jury should return a verdict of guilty as  charged, otherwise to return a . 
verdict of not guilty. 8. v. Taylor, 130. 
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The withholding by the court from the jury of one of the counts in the bill 
of indictment has the effect of a directed verdict of not guilty upon that  count, 
and amounts to a n  acquittal thereon. S. v. Love, 344. 

Insufficiency of evidence must be raised by motion to nonsuit or for directed 
verdict, and may not be raised by motion for new trial or in arrest of judgment. 
8. v. ffaaton, 499. 

5 53d. Instructions-Statement of Evidence and Application of Law 
Thereto. 

While an inaccurate statement of facts contained in the evidence should be 
called to the court's attention in ap t  time, where an instruction contains a 
statement of material fact not shown in the evidence, i t  must be held for 
reversible error even though not called to the court's attention. S. v. McCoy, 
121. 

I t  is the duty of the trial judge to charge as  to the law upon every substantial 
feature of the case embraced within the issue and arising on the evidence 
without any prayer for special instructions. S. v. Brady, 296. 

While the court is not required to charge on a subordinate feature of the 
case in the absence of request for special instructions, when the court under- 
takes to do so it  becomes the duty of the court to charge fully and completely 
on such subordinate feature. S. v. Rainey, 738. 

§ 53h. Instructions on  Right  of Defendant Not t o  Testify. 
An instruction that  defendant had the prerogative not to testify and to rely 

on the weakness of the State's evidence, and by her plea of not guilty chal- 
lenged the truthfulness and sufficiency of the testimony, is held incomplete and 
erroneous in failing to charge that  her failure to take the stand did not create 
any presumption against her. 8. v. Rainey, 738. 

Where defendant does not testify in his own behalf, an instruction that the 
jury should consider all the evidence or lack of evidence of both the State and 
the defendant, is erroneous. S. v. Bryant, 745. 

§ 53j. Charge on Credibility of Witnesses. 
An instruction that  the jury "may" scrutinize the testimony of a n  interested 

witness instead of "should" scrutinize such testimony, held not prejudicial. 
S. v. Taylor, 130. 

§ 531. Requests fo r  Instructions. 
A party desiring a n  instruction that the testimony of a biased witness should 

be scrutinized must aptly tender written request therefor, and his oral request 
made a t  the conclusion of the charge is too late. S. v. Taylor, 130. 

5 5311. Instructions on  Right  to Recommend Life Imprisonment. 
Failure of court to s tate  jury's right to so recommend in enumerating possi- 

ble verdicts, held error. S. v. Simmons, 340. 

§ 56. Motions i n  Arrest of Judgment. 
Motion in arrest of judgment for duplicity of warrant will not lie, since 

objection for duplicity must be made before verdict. S. v. Avery, 276. 
Motion in arrest of judgment can be based only on matters which appear on 

the face of the record proper or on matters which should appear but do not, 
and therefore defects which appear only by aid of evidence cannot be the sub- 
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ject of motion in arrest of judgment, since the evidence is not a part of the 
record proper. S. v. Gaeton, 499. 

Therefore insufficiency of evidence cannot be raised by motion in arrest of 
judgment. Ibid. 

§ 67b. Motions for New Trial f o r  Newly Discovered Evidence. 
An appeal does not lie from a discretionary denial of an application for a 

new trial on the ground of newly discovered evidence. S. v. Bryant, 379; 
S. v. Murphy, 380. 

5 57c. Motions f o r  New Trial  fo r  Er ror  of Law. 
Insufficiency of evidence to sustain verdict cannot be raised by motion for 

new trial. S. v. Gaston, 499. 

§ 60b. Judgment  and Sentence--Conformity to  Pleadings, Pleas and 
Verdict. 

Where defendant enters a plea of guilty to a warrant charging an assault 
upon a female and nothing more, the trial court is without authority, upon a 
later amendment of the warrant to charge that  defendan: was a male person 
over eighteen years of age, to enter judgment on the amended warrant in the 
absence of a verdict of a jury or a plea of guilty by defendant to the warrant 
as  amended, and sentence in excess of that  permitted by law for the offense 
originally charged in the warrant will be set aside and cause remanded for 
trial upon the warrant as  amended. S. v. Terry, 222. 

§ 62f. Suspended Judgments  a n d  Executions. 
The right to appeal from order executing a suspended judgment does not 

apply to a person under the supervision of the Probation Commission. Chap. 
1038, Session Laws of 1951. S. v. Thomas, 106. 

A suspended judgment cannot be put into execution solely on the basis of 
defendant's plea of nolo contendere in a subsequent legal action, even though 
the fact of guilt in such action would be a violation of the conditions of sus- 
pension, but the solicitor must prove the fact of guilt by evidence aliunde. Ibid. 

A suspended sentence should not be invoked on the unberified report of the 
Probation Officer. Ibid. 

Where the evidence is insufficient to show a violation of the prohibition laws 
it  cannot sustain a finding that  defendant had violated the terms of a sus- 
pended sentence in that  regard, and the order of the court executing the sen- 
tence must be reversed. S. v. Love, 344. 

5 67b. Judgments  Appealable. 
No appeal lies from discretionary denial of new trial for newly discovered 

evidence. S. v. Bryant, 379; S. v. Murphy, 380. 

§ 76a. Certiorari t o  Preserve Righ t  t o  Review. 
Review upon certiorari is limited to matters of law or kga l  inference. S. v.  

Thomas, 196. 
Where petition for  writ of certiorari flled by defendant in apt time to bring 

up the record and case on appeal on his original appeal is denied, and upon a 
latter appeal from denial of defendant's motion in the trial court to strike out 
the original judgment, i t  appears that  the Court, in denying the petition for 
certiorari, had inadvertently overlooked matters showing probable error in the 
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trial, the Supreme Court will reconsider the petition for certiorari and grant 
the petition in order to prevent injustice. S. u. Terry, 222. 

8 77b. Appeal-Form and  Requisites of Transcript i n  General. 
Counsel must observe the rules of court in regard to the order, form, and 

proper indexing of the record if they desire consideration to be given their 
appeals. S. v. Avery, 276. 

§ 7712. Matters Not Appearing of Record. 
Since search warrant is not par t  of record proper, absence of search warrant 

in record raises no presumption that  search was made without warrant, but 
to the contrary, i t  will be presumed that  warrant was issued. S. v. Gaston, 499. 

§ 78c. Necessity for,  Form a n d  Ftequisites of Objections a n d  Exceptions. 
In capital cases the Supreme Court will review the record and take cogni- 

zance of prejudicial error ex mero motu. 8. v. McCoy, 121. 
I t  is not required that  a defendant take exception a t  the time to interrogation 

of a witness by the court which amounts to cross-examination impeaching the 
credibility of the witness. S. v. Kimbrey, 313. 

§ 78d (3). Form and  Requisites of Objections and Exceptions t o  Evidence. 
Ordinarily, where the answer of a witness to a proper question is not respon- 

sive and contains an incompetent statement beyond the scope of the question, 
defendant must object to the answer and move the court to strike i t  out or 
instruct the jury not to consider it, and failure to do so will be regarded as  a 
waiver of objection. S. v. Warren, 358. 

The rule that  defendant must object to an unresponsive answer containing 
incompetent testimony does not apply when the answer of the witness contains 
eridence forbidden by statute in the furtherance of public policy, but in such 
instance it is the duty of the judge on his own motion to withdraw such testi- 
mony. Ibid. 

Within this rule is admission of testimony of incriminating declaration of 
wife of defendant. Ibid. 

Contention that  defendants were convicted on evidence obtained by search 
withont warrant not sustained by record which does not include search ~ a r -  
rant, since in ahsence of anything to contrary it  will be presumed that warrant 
was used. S. v. Gaston, 499. 

§ 78e ( 1 ) .  Form and Sufficiency of Exceptions t o  Charge. 
An exception to the entire charge is ineffectual as  a broadside exception. 

S. w. Peacock, 137. 

§ 78e (8). Necessity fo r  Calling Court's Attention t o  Misstatement of 
Evidence. 

Statement of material fact not shown in eridence must be held prejudicial 
even though not called to court's attention. S. v. McCoy, 121. 

5 79. Briefs. 
Esceptive assignments of error not brought forward and discussed in the 

brief a re  deemed abandoned. S. v. Avery, 276. 

81c ( 1 ) .  Harmless and  Prejudicial E r r o r  in General. 
In order to be entitled to a new trial, defendant has the burden of establish- 

ing not only that  error was committed but that  such error was material and 
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CRIMINAL LAW-Continued. 

prejudicial, since verdicts and judgments a r e  not to be set aside for mere error 
and no more. S. v. Rainey,  738. 

8 81c  (2). Ha,rmless a n d  Prejudicial E r r o r  in Instructions. 
An exception to the charge will not be sustained when the charge is without 

reversible error when construed contextually. S.  v. Peac4wk,  137. 
On the present record, the failure of the court to charge that  defendant's 

election not to testify created no presumption against her, after undertaking 
to charge on defendant's right not to testify, i s  held not prejudicial in view of 
repeated categorical instructions that  defendant's plea of' not guilty raised a 
presumption of innocence with the burden on the State to overcome this pre- 
sumption by proof of guilt beyond a reasonable doubt, and i t  being apparent 
that  upon the evidence of guilt a different result would not likely ensue. S. v. 
Rainey,  738. 

I n  this case in which defendant did not testify, error of the court in charg- 
ing that  the jury should take into consideration the lack of evidence of both 
the State and of defendant held not prejudicial in  view of the court's repeated 
charge that  the burden was on the State to satisfy the jury of defendant's 
guilt beyond a reasonable doubt and tha t  if the jury had any doubt about 
defendant's guilt i t  should return a verdict of not guilty, and the fact tha t  upon 
the State's evidence a different result would not likely ensue if a new trial 
should be awarded. S.  v. Bryant ,  745. 

§ 8 1 c  (4). Harmless and  Prejudicial Erro-Error Relating t o  One Count 
Only. 

Where a general verdict of guilty is returned upon a warrant charging two 
counts and there is no error in the trial in respect to one of the counts, defend- 
a n t  is not entitled to a new trial. 8. v. Scoggin, 1. 

Where sentences on separate indictments are  to run cor~currently, any error 
relating to the lesser sentence alone cannot be prejudicial. S.  v. Daughtry,  316. 

Where concurrent sentences a re  imposed upon conviction of defendant on 
each of the counts in the bill of indictment, and there is no error in respect 
to the trial of any one count, any error relating to the other counts is harmless. 
S. v. Hedrick, 727. 

9 8 1 c  (7). Harmless and  Prejudicial E r r o r  in Course a n d  Conduct of Trial. 
Bringing into courtroom during solicitor's argument jars of whiskey which 

had not been introduced in evidence held not prejudicial, no reference being 
made thereto in the argument and the court instructing the jury not to con- 
sider the jars. S .  v. Tyndall ,  365. 

DAMAGES. 

FJ la. Compensatory Damages. 
Compensatory damages may not be recovered for damage to a tobacco crop 

when plaintiff's evidence fails to  establish any causal cormection between the 
dust from defendant's chemical plant which settled on th~e crop and injury to 
the crop. Wilaon v. Geigy & Co., 566. 

§ 7. Punitive Damages. 
I n  this State, punitive damages may be awarded in the sound discretion of 

the jury in tort actions provided there be some features of aggravation, a s  
when the wrong is done willfully or under circumstances of rudeness, oppres- 



N. C.] ANALYTICAL INDEX. 825 

sion, or in a manner which evinces a reckless and wanton disregard of plain- 
tiff's rights. Nwinton v. Realty Co., 723. 

Punitive damages may not be awarded in a n  action for fraud merely upon a 
showing of the misrepresentation constituting the basis of the cause of action, 
without more. Zbid. 

DEEDS. 
g 4. Consideration. 

Promise by grantees to support grantor for balance of his natural life is 
alone suficient consideration for deed. Davis a. Davis, 208. 

§ 6. Registration of Deeds of Gift. 
The time of the execution of a deed of gift and not its date in determinative 

of whether i t  was registered within two years. Muse v. Muse, 182. 

g 8. Presumptions F r o m  Registration. 
The public record of a registered and probated deed raises a rebuttable 

presumption that  the original was duly executed and delivered, but the charge 
of the court in this case that the record constituted prima facie evidence that  
the deeds were actually executed and delivered but that the burden rests upon 
those claiming thereunder to prove that  the originals were actually executed 
and delivered, even though the record was unassailed by the adverse party, 
is held not prejudicial in view of the theory of trial, the verdict and judgment. 
Lance v. Cogdill, 134. 

§ 13a. Estates  and  Interests Created by Construction of Instrument. 
Where the granting clause, the habendurn, and the warranty a re  clear and 

unambiguous and a re  fully sufficient to pass immediately a fee simple estate, 
held a paragraph after the description which seeks to reserve a life estate in 
grantor will be rejected a s  being repugnant. Kenmedu v. Kennedu, 419. 

Where the granting clause conveys a n  unqualified fee and the habendurn 
contains no limitation thereon, and grantor warrants a fee simple title, held a 
provision following the description stating that  if one of the grantees died 
before disposing of his interest, his share should go to the other grantee. is 
deemed mere surplusage without force and effect as  being repugnant to the fee. 
Jcffriea v. Parker, 756. 

5 16b. Restrictive Covenants. 
Evidence tending to show that  defendants rented out two rooms in their 

house after certain improvements or alterations had been made, but that the 
roomers had no kitchen facilities and took all  of their meals a t  restaurants and 
other places outside the residence, is held insufficient to be submitted to the 
jury upon the issue a s  to whether defendants had converted their residence 
into a n  "apartment house" in violation of covenants restricting use of the prop- 
erty in the area to one family dwellings. Huffman v .  Johnson, 225. 

§ l6c. Agreements by Grantee t o  Support Grantor. 
Promise by grantees to support grantor for the balance of his natural life is 

alone sutficient consideration to support the deed, and where the evidence dis- 
closes that  the deed was executed with the express agreement that  the grantees 
would look after and support grantor, and also that  the male grantee paid the 
sum of five hundred dollars to grantor and canceled a deed of trust on the 
property in the male grantee's favor, grantor's cause of action to cancel the 
deed for want of consideration is properly nonsuited. Davis v. Davis, 208. 
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DIVORCE A N D  ALIMONY. 

9 .11. Alimony i n  General-Alimony After Absolute Divorce. 
Since the wife's right to support after divorce a vinculc was unknown to the 

common law, no right thereto exists unless provided by statute. Feldman v. 
Feldman,  731. 

The only statutory provision permitting alimony after decree of divorce 
a vinclclo is provision that  decree of divorce on the ground of separation shall 
not have the effect of impairing or destroyiiig the right of the wife to alimony 
under any judgment or decree rendered before the commencement of the suit 
for absolute divorce. Ib id .  

Decree does not affect provisions of prior valid separation agreement. Hex- 
land v .  S t i zer ,  230. 

5 12. Alimony Pendente Lite. 
In  an action for alimony without divorce, the court, upon its finding that the 

facts alleged in the complaint are  true, has jurisdiction, except upon allegation 
and proof of the wife's adultery. to award subsistence and counsel fees pen- 
d e n t e  l i te ,  the amount thereof being in the sound cliscret on of the court upon 
consideration of the estate and earnings of the husband and the separate estate 
of the wife, which discretion is not reviewable on a p p ~ a l  in the absence of 
abuse. Fogart ie  v .  Fogartie, 188. 

5 14. Alimony Without Divorce. 

A wife is entitled to alimony without divorce under G.S 50-16 if the husband 
separates himself from her and fails to provide her with necessary subsistence 
according to his means. but the husband in defense may 'show that  in point of 
fact and legal contemplation the wife separated herself from him. Caddell  u. 
Cadde l l ,  686. 

Where a suit for alimony without divorce is tried in the lower court on the 
theory of abandonment, the record and exceptions on appeal will be considered 
in the light of this theory. Ib id .  

Abandonment as  ground for alimony without divorce under G.S. 50-16 is not 
subject to any all-embracing definition and must be determined in large meas- 
ure upon the facts of each case, but generally one spouse is not justified in 
withdrawing from the other unless the conduct of the latter is such a s  would 
likely render it  impossible for the withdrawing spouse to continue the marital 
relation with safety, health, or self-respect, and constitute ground in itself for 
divorce a t  least from bed and board. Ib id .  

In  a n  action for alimony without divorce on the ground of abandonment, a n  
instruction that  plaintiff had the burden of proving that  the defendant's sepa- 
ration was wrongful, without charging upon what phase or phases of the evi- 
dence defendant's separation would be wrongful, and wii hout defining wrong- 
ful except in abstract terms, is insufficient. Ib id .  

I n  an action for alimony without divorce on the ground of abandonment, a n  
instruction that the wife had the burden of showing that  the husband's sepa- 
ration from her was free of fault on her part  and that 'she was blameless, is 
erroneous. Ib id .  

Nonsuit held proper in this action for alimony without divorce because of 
failure of evidence to support the allegations of the conplaint setting forth 
the cause of action. Crouse v. Grouse,  '763. 



N. C.] ANALYTICAL INDEX. 827 

DIVORCE AND ALIMONY-Continued. 

§ 16. Enforcing Payment  of Alimony. 
Where provisions for support of wife, in accordance with terms of prior 

separation agreement, is later stricken out by the court originally rendering 
the decree, the separation agreement stands, but the provisions for her support 
may no longer be enforced by contempt proceedings. Howland v. Stitxer, 230. 

§ !XI x. Modification of Orders Awarding Custody of Children. 
While provisions of a decree awarding custody of the minor children of the 

marriage is subject to modification upon a change of circumstances affecting 
the welfare of the children, where there had been no such change, another 
Superior Court Judge may not modify the provisions of the decree theretofore 
entered in the cause. Neighbors v. n'eighbors, 531. 

DOWER. 

1. Nature and  Incidents of Inchoate Dower in  General. 
Inchoate dower cannot deprive the purchaser a t  t a r  foreclosure of present 

right to possession. Xew Hanover Corinty v. Holmcs, 56.5. 

§ 2. Lands t o  Which Dower Attaches. 
Where a clause in a deed seeking to reserve a life estate in grantor is ineffec- 

tive, so that  the grantee obtains the immediate fee simple title to the lands, 
upon the death of the grantee his widow's dower attaches thereto notwith- 
standing his death prior to the death of the supposed life tenant. K e m c d ~  v. 
Kenwed?/, 419. 

§ 8a. Proceedings t o  Allot Dower. 
Where, in a proceeding to allot dower in certain lands, defendant widow 

successfully asserts her right to dower in other lands as  well as  those set out 
in the petition, the court is authorized to appoint jurors for the allotment of 
dower in such other lands. Kcnnedu v. Kerrnedy, 419. 

EASEMENTS. 

§ 3. Easements by Prescription. 
An easement by prescription must have boundaries sufficiently definite to 

be located and identified with reasonable certainty, and allegations that plain- 
tiff municipality had obtained an easement by prescription across the back part 
of defendant's lot for the purpose of maintaining and repairing its water and 
sewer mains, without any allegation a s  to the width of the easement or its 
bonndaries, is insufficient to state a cause of action for an easement by pre- 
scription. Frernont v. Baker, 253. 

EJECTMENT. 
§ 14. Pleadings. 

The fact that plaintiff, in her reply, admits the execution of certain instru- 
ments in the chain of title set up in defendant's answer does not entitle de- 
fendant to judgment on the pleadings when the reply also alleges matters for 
the purpose of avoiding such instruments and denies the defendant's averment 
of title and right of possession and leaves unimpaired plaintiff's allegations in 
the complaint of title and right of possession in herself. Garrett v. Rose, 299. 

Allegations of answer held to state both defense and counterclaim and there- 
fore motion to strike was improperly allowed. Ibid. 
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9 15. Burden of Proof. 
Where, in  a n  action to recover possession of real propeirty and damages for 

trespass thereon, defendant denies plaintiff's title and defendant's trespass, 
nothing else appearing, plaintiff has the burden of proving title in himself and 
trespass by defendant, and must rely upon the strength of' his own title which 
he may establish by any of the various methods specified in Mobleg u. Grinn,  
104 N.C. 112. Meeker v. Wheeler, 172. 

5 17. Sufficiency of Evidence and  Nonsuit. 
Where plaintiffs seek to establish title by showing a common source of title 

and a better title from such common source under trustee's deed pursuant to 
foreclosure of a deed of trust executed by the common source, held plaintiffs' 
failure to offer in evidence the deed of trust or some r ~ x o r d  of i t  leaves a 
hiatus in the chain of title notwithstanding the recital clf the trustee's deed 
that  i t  was given pursuant to foreclosure of the recorded deed of trust, and 
nonsuit is properly entered. Meeker v.  Wheeler, 172. 

ELECTIONS. 

8 6 %. Conduct of Elections i n  General. 
A regular election is the Anal choice of the electorate, while a primary elec- 

tion is merely a mode of choosing candidates of politicbil parties. Rider u. 
Lenoir County, 620. 

9. Time of Holding Election and  Notice. 
The provision of a statute fixing the time for holding a n  election is manda- 

tory, and a n  election held a t  any other time is absolutely void. In  this case 
a n  act amending a municipal charter (Sec. 4, Chap. 596, Session Laws of 1945) 
so a s  to provide for a primary election prior to the general election (Chap. 232, 
Session Laws of 1951) was enacted 9 March, 1951. No primary election was 
held 9 April, nor general election 1 May. Held: The court had no authority to 
enter a consent judgment calling for a n  election in 1952, .and a n  election held 
under the provisions of such consent judgment is void. Gorey v. Hardison, 147. 

A party primary is not a n  election within the purview of G.S. 153-93 pro- 
scribing the holding of a special bond election within one month of a regular 
election for county officers. Rider v. Lenoir County, 620. 

Bond order and ballot in  the election for county hospital held sufficiently 
definite and not objectionable for duplicity. Ibid. 

9 1Sa. Procedure to Test Election. 
Refusal of municipal officers to surrender their offices in accordance with the 

results of a n  election held pursuant to the provisions of a decree of court 
cannot be made the basis for contempt proceedings, since upon the hearing of 
the order to  show cause the court must first adjudicate the rights of the parties 
to the offices and such adjudication can be made only in a direct proceeding for 
that  purpose.  core^ v. Hardison, 147. 

The result of a n  election held by a board having jurisdiction and legislative 
authority to  act, is binding until set aside in  a direct proceeding, and the 
validity of the election may not be collaterally attacked b g  suit to restrain its 
effects. Collin8 u. Emerson, 297. 
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Q 28. Primary Elections in General. 
A primary election is merely a mode of choosing candidates of political 

parties, while a regular election is the final choice of the electorate. Rider v. 
Lenoir Count?/, 620. 

EQUITY. 
Q 3. Laches. 

Suit to restrain a county from issuing hospital bonds and from disbursing 
county funds in accordance with a plan for the enlargement and improvement 
of a county hospital on the ground of the inclusion in the plan for expenditures 
a sum greatly in excrss of that approved in the bond election for the hospital 
held not barred by laches when instituted less than two months after the 
county's attempt to make the supplemental appropriation and less than one 
month after the county had let the contract for construction. Rider v. Lenoir 
Cow.ntu, 620. 

ESTATES. 

Q 9c. Action b~ Remaindermen for  Waste. 
The right of a remainderman to maintain an action for waste is dependent 

upon title, and he may not maintain such action so long as  a prior judgment 
and sale of the land pursuant thereto which divests his title remain in full 
force and effect, and therefore in such instance demurrer to his cause of action 
solely upon the allegations of trespass and waste is proper. Tarroll v. M u s -  
grave, 388. 

Since title is prerequisite to action for waste, in remainderman's action to 
set aside administrator's sale, judgment dismissing action for possession but 
retaining cause for waste, necessarily retains question of title. Ibid. 

Q 9g. Actions by Remaindermen for  Possession o r  to Remove Cloud on  
Title. 

A remainderman may not maintain a n  action for the possession of the land 
until after the expiration of the life estate. Narron v. dizisgrave, 388. 

The statute of limitations will not begin to run against the right of a remain- 
derman to maintain action to recover possession of the land until after the 
expiration of the life estate. Ibid. 

A remainderman may move to vacate a void or voidable judgment affecting 
title to the property before the expiration of the life estate. Ibid. 

g 16. Estates  i n  Personalty. 
Future interest in personalty, either vested or contingent, may be created 

by will but not by deed. IVoodard v. Clarlc, 1 0 .  

EVIDENCE. 

Q 7. Burden of Proof-Prima Facie Case. 
A prima facie case, as  distinguished from a presumption, does not atiect the 

burden of proof, but merely constitutes evidence sufficient to justify, but not 
compel, a favorable verdict, and places the adverse party in the position of 
having to go forward with the evidence or risk such adverse finding. Fleming 
v. R. R., 568. 

Q 8. Burden of boot-Defenses. 
The defendant has the burden of proving a n  affirmative defense, or a con- 

troverted counterclaim. Wells v. Clayton, 102. 
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8 18. Privileged Communications-Attorney and  Client. 
Attorney who drew will may testify a s  to deceased's mental capacity a t  that  

time. In re Will of Kemp, 680. 

9 22. Cross-Examination of Witnesses. 
Objections to questions which amount only to argument with the witness a re  

properly sustained. In re Will of Kemp, 680. 

9 24. Materiality i n  General. 
The exclusion of evidence not predicated upon allegation cannot constitute 

prejudicial error. Lamb v. Btaplea, 179. 

8 U1. Similar Facts  and  Transactions. 
Testimony of a witness a s  to the condition of a spiral stairway almost two 

years prior to the time in question cannot be held incompetent as  too remote 
when other witnesses have testified in substance that  the condition of the 
stairway remained unchanged from that  time down to the moment of plaintiff's 
injury. Mintz v. R. R., 109. 

In  order to be competent in evidence, an experiment must be made under 
conditions substantially similar to those prevailing a t  the time and place of 
the occurrence in suit, and the result of the experiment must have a legitimate 
tendency to prove or disprove a n  issue arising out of such occurrence, and the 
competency of experiment evidence is a preliminary quesltion for the court to 
determine in the exercise of its discretion. Ibid. 

Where there is no evidence of probative force tending I o show that  the con- 
ditions under which a n  experiment was made were subsiantially the same a s  
those existing a t  the time of the occurrence in suit, the record indicates that  
the court's ruling in excluding the experiment evidence we s proper a s  a strictly 
legal question, and certainly does not support the view that  the ruling reject- 
ing the proffered evidence constitutes abuse of discretion. Ibid. 

9 26 M. Rebuttal  of Evidence Adduced by  Adverse Party. 
Defendant introduced in evidence photographs of the :stairway in question, 

taken some two and one-half years after the accident in suit. The plaintiff 
later introduced testimony to the effect that  defendant changed or repaired 
the steps after the accident. Held: While plaintiff's evidence was not compe- 
tent to show negligence on the part  of defendant it was competent for the 
limited purpose of disproving the correctness of the photographs and to con- 
tradict defendant's witnesses who identified the photographs a s  true repre- 
sentations of the steps a t  the time of the accident. Min t z  I). R. R., 109. 

8 27 js . Pacts  Within Knowledge of Witness. 
Testimony of a witness is restricted to facts within his personal knowledge. 

Lipe v. Bank, 328. 

Z9 s. Admission i n  Evidence of Pleadings. 
Plaintiff is entitled to introduce in evidence any specific admission contained 

in the answer, together with such allegations of the complaint as  illustrate or 
clarify the  facts admitted, and no more, and the  admission in evidence of 
allegations of the complaint denied by the answer and which have no direct 
explanatory relationship to the specific admissions in the answer, constitutes 
prejudicial error. Winalow v.  Jordan, 166. 
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Q 30. Photographs. 
Photographs of the scene, when properly identified a s  accurate, a re  competent 

for the restricted purpose of explaining or illustrating the testimony of wit- 
nesses, but a re  not substantive proof. Hawes v. Relining Co., 643. 

Q 31%. Depositions. 
Where depositions of a witness is duly taken with full opportunity of cross- 

examination by the adverse party, with no objection before trial, and the wit- 
ness is out of the State a t  the time of trial, exception to the deposition a t  the 
trial is without merit. Fleming v. R. R., 568. 

Q 35. Documentary Evidence--Oficial Records and Instruments. 
The introduction in evidence of the official will book from the clerk's office 

containing the instrument in question raises the presumption that  the will 
had been duly proren. Chambers v. Chambers, 766. 

Public record of registered deed raises rebuttable presnmption that original 
was duly executed and delivered. Lance v. Cogdill, 134. 

Q 39. Par01 o r  Extrinsic Evidence Affecting Writings. 
Where a term is not included in the memorandum, such term is subject to 

further treaty between the parties. Goeckel v. Stokelu, 604. 

Q 4%. Admissions by Part ies  or Others Interested i n  t h e  Event. 
Admissions by guardian ad litem or next friend are  not competent against 

infant. Powell v. Daniel, 489. 

Q 421. Admissions i n  Pleadings. 
If a fact essential to plaintiff's cause of action is admitted in the answer not 

only is plaintiff not required to prove same, but such fact is to be taken a s  
true for all purposes connected with the trial whether or not the admission is 
introduced in evidence. Wells v. Clayton, 102. 

Q 45. Expert a n d  Opinion Evidence i n  General. 
A party may not testify that his written contract had never been "fulfilled," 

since testimony of a witness is restricted to facts within his personal knowl- 
edge and his opinion or conclusion with respect to matters in issue or relevant 
to the issue is incompetent. Lipe v. Bank, 328. 

Q 46e. Opinion Evidence--Common Appearances. 
In  describing a spiral stairway, a witness' statement that  it  went up "as a 

corkscrew would" is held competent a s  a shorthand statement of a composite 
fact. Mintz v. R. R., 109. 

Witness may testify that defendant was under influence of intoxicating 
liquor. S. v. Warren, 358. 

Q 46g. Medical Expert  Testimony. 
Where plaintiff introduces evidence that  her physical condition was a direct 

result of her fall, i t  is competent for medical expert witnesses to testify, upon 
personal knowledge based upon their examination and treatment of plaintiff 
subsequent to the accident, a s  to the nature and extent of her injuries, the 
effect of such injuries upon plaintiff's capacity to work, and the probable result 
of future medical or surgical treatment of plaintiff. Mintz v. R. R., 109. 
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Where the details of the treatment and care given the patient by defendant 
physician a r e  presented to a n  expert witness in the form of a hypotlietiekl 
question, the witness should be asked whether in his opinion the treatment and 
care a s  outlined was in conformity with approved medical practices and treat- 
ment in the locality rather than whether such treatment would constitute a 
reasonable degree of care to be exercised by a diligent physiciail under the 
circumstances. Jackson v. Joyaer, 259. 

§ 47. Opinion Evidence a s  t o  Mental Capacity. 

Lay witnesses who have had opportunity for  observation may testify a s  to 
mental capacity of person in question and detail the facts upon which opinion 
is based. 118 r e  Will of Kemp, 680. 

5 51. Qualification of Experts. 
The question of whether a witness should be qualified 3s a n  expert rests in 

the sound discretion of the trial court, and its ruling thereon, supported by 
evidence, will not be disturbed in the absence of abuse of discretion. I n  r e  
Humphrey, 141. 

EXECUTORS AND ADMINISTRAT0:RS. 

5 3. Removal and  Revocation of Letters. 
Findings that  a n  administrator had mored from the jurisdiction of this State 

and had interests antagonistic to the estate is sufficient to support the clerk's 
order revoking letters of administration. I n  re  Sams, 228. 

On appeal from the clerk's order revoking letters of administration, the 
Superior Court should not hear the matter de novo but has authority only to 
review the record. In  this case there being no exception to the hearing de novo 
and no prejudicial error having resulted from such hearing, the judgment 
approving the order of the clerk is affirmed. Ibid. 

5 13g. Validity and  Attack of Sales of Land t o  Make Assets. 
Upon the administrator's petition to sell lands of the estate to make assets, 

the sale comes within the scope of his trustet~ship, and his pnrchase a t  the sale 
in his individual capacity, eren though the sale be mad,? by a commissioner 
appointed by the court, is roidable irrespective of actual fraud, and where a n  
heir a t  law elects to attack the sale and introduces in e~ idence  the record in 
the proceedings establishing these facts, he is entitled prima facie to judgment 
setting aside the sale as  against the administrator and his grantees in a deed of 
gift, with the burden upon defendants to show facts that would defeat the 
equity, and therefore nonsuit should not be entered. Davis 2;. Jenkim, 283. 

Minor remainderman, upon reaching majority, may maintain action to set 
aside administrator's sale when he shows substantial injury and irregularities 
in judgment and in sale pursuant thereto sufficient to have put purchaser on 
notice. Narron v. Jfusgravc, 388. 

FIDUCIARIES. 
1. The  Relationship. 
The relationship of father and son is not a fiduciary relationship. Davia 

v. L)nuia, 208. 
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FRAUD. 
g a. Misrepresentation. 

Ordinarily, a promissory representation cannot be made the basis of fraud 
unless it is made with a present intent not to carry i t  out, and thus amounts 
to a misrepresentation of existing fact. Davis v .  Davis,  208. 

g la. Sufficiency of Evidence and  Nonsuit. 
Plaintiffs' evidence to the effect that  they a re  aged Negroes without educa- 

tion, that they were induced to enter a contract for the purchase of a lot 
8 0 x  160 feet by fraudulent representation of the vendor's agent that the lot 
included additional lands, the corners of which were pointed out to them on 
the ground, i8 held sufficient to be submitted to the jury in their action for 
fraud. Swinton v. Real ty  Co., 723. 

FRAUDS, STATUTE OF. 

g 3. Pleading t h e  Statute. 
Defense of statute of frauds may not be raised by demurrer or motion to 

strike. Wells  v .  Foreman, 351. 

GAMBLING. 

g 9. Snfaciency of Evidence a n d  Nonsuit. 
The only evidence tending to connect appealing defendant with the sale of 

lottery tickets was the circumstance that  defendant, a t  an early hour of the 
morning, stopped his car a t  a point on a public road, alighted, walked directly 
to the place where officers had put "decoy tickets" beside a certain telephone 
pole in accordance with the custom of the "pick-up" man, and was apprehended 
a s  he was bending over. Held: While the evidence creates a strong suspicion 
of defendant's guilt i t  does not exclude the hypothesis that  defendant's stop- 
ping and alighting a t  the place in question was to perform some innocent mis- 
sion, and defendant's motion to nonsuit is allowed in the Supreme Court. S. v .  
Brnith, 748. 

HABEAS CORPUS. 

g 2. To Obtain Freedom F r o m  Unlawful Restraint. 
Where the warrant sets out the charge of a criminal offense under the law 

but also refers to a statute not immediately pertinent, such defect is nt most 
a n  irregularity which does not render the warrant and judgment void, and 
dismissal of petition for habeas corpus is without error. I IL  1'8 Stoq~er, 611. 

HEALTH. 

g 5. Prosecution and  Punishment f o r  Violation of Regulations. 
Where defendant has been found by a jury to be an active tubercular carrier 

in the infectious stage, and a s  such had willfully failed to take the precautions 
prescribed by the public health authorities, judgment that  he be conflned in the 
prison department of the North Carolina Sanatorium is in accord with statute, 
G.S. 130-225.2, and further provision of the judgment that  he be rel8ased to a 
veterans7 hospital if he could secure admission thereto is in his interest. In re 
Btmer ,  611. 
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HIGHWAYS. 

§ 4b. Highways Under Construction-Injury t o  Motorists. 
A motorist driving upon a highway which is under construction or repair 

cannot assume that  there a r e  no obstructions or defect$; ahead, but is under 
duty to keep his vehicle under such control that  he can stop it  within the 
distance he can see a proper barrier. Chesson v. Teer Po., 203. 

Plaintiff's own evidence held to show that his contributory negligence in 
exceeding proper speed under circumstances and in failing to keep proper 
loolrout was proximate cause of accident a t  barricade of highway under con- 
struction. Ibid. 

A contractor engaged in improving a highway is not under duty to warn 
motorists along the highway of the entrance into the highway of cars of its 
employees leaving a t  the end of the day's work. Rogcrs v. Garage, 62.5. 

§ 8b. Powers and  Duties of State  Highway Commission. 
While the State Highway and Public Works Commission may be sued only 

in the manner expressly provided by statute, such immunity does not extend 
to the individuals composing the Commission, who may be sued for acts in 
disregard of law which invade or threaten to invade the personal or property 
rights of a citizen, even though the commissioners assum'> to act under author- 
ity of the State. Williamston v. R. R., 273. 

Nandamus will not lie to compel commissioners to vote for a specific project. 
Ibid.  

HOMESTEAD. 

8 12. Waiver of Homestead. 
An infant will not be held to a n  implied waiver of homestead by reason of 

the failure of his guardian ad Zitem to demand same in the lands of his parents, 
but he may not assert i t  after he has become of age and is no longer entitled 
thereto. Narron v. Musgrave, 388. 

HOMICIDE. 

8 16. Presumptions and  Burden of Proof. 
Proof by the State tha t  defendant intentionally infli~lted a wound with a 

deadly weapon, cansing death, raises the presumptions that the homicide was 
unlawful and was committed with malice, constituting murder in the second 
degree, with the burden upon the State to show premedit,ation and deliberation 
in order to constitute the offense murder in the first degree. S. v .  McCoy,  121. 

§ '25. Sufficiency of Evidence and Nonsuit. 
Evidence tending to show that  after an altercation during which defendant 

knocked deceased to the floor, defendant brutally kicked deceased time after 
time over a period of fifteen minutes while deceased was lying helpless on the 
floor, inflicting injuries, including a fractured skull and broken ribs, causing 
death, is held sufficient to overrule nonsuit in a prosecution for murder in the 
second degree, G.S. 15-173, notwithstanding that  the assault was provoked. 
8. v. Grinn, 219. 

The State's evidence tending to show that defendant intentionally killed 
deceased with a deadly weapon takes the case to the jury on a charge of mur- 
der in the second degree notwithstanding defendant's evidence tending to show 
death by misadventure or possibly self-defense. S. v. Moore, 617. 
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The evidence taken in the light most favorable to the State is  held sutticient 
to take the case to the jury on the charge of defendant's guilt of murder in 
the flrst degree. 8 .  v. W a l k e r ,  742. 

9 27a. F o r m  a n d  Sufeciency of Instructions i n  General. 
I n  a homicide prosecution, instructions of the court that  the State had 

offered evidence of a threat made by defendant to kill deceased, that  deceased 
was stabbed from the rear, and that  while defendant and deceased were fight- 
ing, deceased's wife was begging defendant to spare her husband's life, held 
prejudicial when such statements a re  not supported by the evidence. 8 .  v. 
McCoy, 121. 

Where the State does not contend that  the murder was committed with a 
deadly weapon and is not given the benefit of any presumption of a n  intentional 
killing with such weapon, the court is not required to define the term. 8. v. 
Grifln, 219. 

The charge of the court upon the count of murder in the second degree and 
the count of manslaughter and in applying the lam to the evidence in the case 
held without error. Ib id .  

. 5 B7b. Instructions o n  Presumptions a n d  Burden of Proof. 
An instruction in a homicide prosecution to the effect that  if the jury should 

find that  a t  the time defendant struck the fatal  blow defendant was so intoxi- 
cated that  i t  was impossible for him to deliberate and premeditate, the 1a.w 
would reduce the grade of the offense from murder in the first to murder in 
the second degree, must be held for prejudicial error since there is no presump- 
tion of premeditation or deliberation and the burden was not upon defendant 
to show a reduction in the offense from first degree murder to second degree 
murder, but upon the State to establish premeditation and deliberation beyond 
a reasonable doubt. S .  v. McCoy, 121. 

§ 27c. Instructions on  Question of Murder i n  First Degree. 
An instruction to the effect that  defendant's counsel had argued that  the 

jury should return a verdict of guilty of murder in the first degree with recom- 
mendation for life imprisonment must be held for prejudicial error a s  tanta- 
mount to stating that  counsel had tendered a plea of guilty to this offense. The 
error is not cured by the court's statement that  if he was wrong he desired to 
be corrected, since a defendant will not be permitted to plead guilty to murder 
in the first degree, and tender of such plea would not be binding on him. 8 .  u. 
Simmons,  340. 

5 271. Instructions on  Self-Defense. 
Instructions of the court on defendant's plea of self-defense held without 

error. S. v. Grifln, 219. 
Where defendant's evidence affords sufficient predicate, the court should 

charge on his right while on his own premises to fight in his own defense in  
the face of a n  unprovoked assault without retreating, regardless of the char- 
acter of the assault upon him, and in such case an instruction that he had a 
right to stand his ground only in case the assault upon him was felonious must 
be held for error. R. u. W a l k e r ,  742. 

5 271. Charge on  Right  t o  Recommend Life Imprisonment. 
An instruction which enumerates the possible verdicts without including the 

right of the jury to return a verdict of guilty of murder in the flrst degree with 
recommendation of life imprisonment, and later charges the jury that upon 
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certain facts i t  would be its duty to "return" a verdict of guilty of murder in 
the first degree, rather than that defendant would be guilty of murder in the 
first degree, must be held for prejudicial error, and such error is not cured by 
a later charge that  if the jury should find the defendant guilty of murder in 
the first degree the jury could recommend life imprisonment. 8 .  v.  Simmons, 
340. 

HOSPITALS. 

s 6. Liability fo r  Negligence of Employees. 
Where it  appears that plaintiff did not select his surgclon but was operated 

upon by the assistant resident in surgery who was employed and paid by the 
hospital, such surgeon is a n  employee of the hospital and it  is liable for such 
surgeon's actionable negligence in the performance of his duties in the scope 
of his employment. Waynick v. Reardon, 116. 

5 6 x. County Hospitals. 
Bond electioii for county hospital held not void for alleged irregularities in 

bond order or election, but county could not expend materially more than 
amount stipulated in bond order. Rido ti. Lenoir County, 621. 

HUSBAND AND WIFE. 

§ 11. Right  t o  Mnintaiu Action Against Spouse. 
A wife niay now maintain a n  action in tort against her husband. Jemigan 

v. Jernigan, 430. 

3 l2d. Separation and Separation Agreements. 
Where provisions in divorce decree for support of wife in accordance with 

separation agreement a r e  stricken, separation agreement stands but may not 
be enforced by contempt. Howland v. Stitxcsr, 230. 

Absolute divorce does not affect provisions of prior valid separation agree- 
ment for support of wife regardless of subsequent marita! status. Ibid. 
h contract between husband and wife to separate in the future is void, but 

a n  agreement executed after separation which does not release the husband 
from his obligation to support his wife is valid in this State and under the 
laws of the State of New York, and binds the husband to contribute the sums 
therein provided for the future support of his wife. Ibid. 

Separation agreement not void because consideration was that  wife should 
proceed with divorce and husband would not contest it, the grounds for divorce 
being t rue and subsisting. Ibid. 

Where, after decree of absolute divorce, the husband recognized the validity 
of a separation agreement executed by them prior to the divorce decree by 
continuing to pay her for more than two and one-half years the amounts stipu- 
lated therein even after her remarriage, held the husband by ratifying and con- 
firming the agreement is estopped from attacking it. Ibitl .  

INDEMNITY. 

9 ac. Construction and  Operation of C o n t r a c t M a t t e r s  Secured. 
By written contract, defendant railroad company, in consideration of being 

allowed to cross plaintiff railroad company's tracks a t  grade, obligated itself 
to keep the crossing in repair and to indemnify defendant against loss "ariaing 
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from or growing out of the omissions or neglect" of the defendant in the con- 
struction and maintenance of the crossing. Construing the agreement con- 
textually i t  is held defendant is not liable for damage to plaintiff's train caused 
by a broken rail which was entire17 unexplained and not discovered until 
immediately after plaintiff's engine had traversed the crossing when such darn- 
age was not the result of any neglect or omission of defendant company in the 
performance of its duty to inspect and maintain the crossing, since under the 
agreement defendant was not a n  insurer and may not be held liable for inevi- 
table accident, latent defect, or act of God. This result obtains even though 
the word "omissions" be construed as  synonymous with "failure" and therefore 
broader in its scope than the term "negligence." R. R. v. R. R., 247. 

INDICTMENT AND WARRANT. 

§ 7. Form, Requisites and Distinctions Between Indictment, Information 
and  Presentment. (Necessity for indictment see Constitutional 
Law 5 3 2 . )  

An indictment is a written accusation of crime drawn up by the public prose- 
cuting attorney and submitted to a grand jury, and by them found and pre- 
sented on oath or affirmation a s  a true bill. S. v. Thomau, 454. 

A presentment is a n  accusation of crime made by a grand jury on its own 
motion upon its own knowledge or observation, or upon information from 
others, without any bill of indictment. but since the enactment of G.S. 15-137 
trials upon presentments hare been abolished and a presentment amounts to 
nothing more than a n  instruction by the grand jury to the public prosecuting 
attorney to frame a bill of indictment. Ibid. 

8 9. Charge of Crime. 
Where a warrant is sufficient to charge a riolation of statute, the fact that it  

ineffectively refers also to a municipal ordinance will not render the warrant 
void, but the reference to the municipality and the ordinance will be treated 
a s  surplusage. S. v. Daughtry, 316 ; S .  v. Tripp, 320. 

-4 warrant for a statutory offense must charge the offense in the language of 
the statute or specideally set forth the facts constituting the offense as defined 
by the Act. Haz~kins  v. Reynolds, 422. 

Where the warrant sets out the charge of a criminal offense under the law 
but also refers to a statute not immediately pertinent, such defect is a t  most 
a n  irregularity which does not render the warrant and judgment roid, and 
dismissal of petition for habeas corpus is without error. I12 re  Stoner, 611. 

9 11. Duplicity. 
Where the indictment in one count clearly charges two separate and distinct 

offenses and defendant is acquitted by a verdict of the jury as  to one of them, 
his motion in arrest of judgment for dnplicity cannot be allowed. G.S. 15-153. 
8. v. Avery, 276. 

Objection to the warrant on account of duplicity must be entered before 
verdict, and a motion in arrest of judgment on this ground after verdict comes 
too late. Ibid. 

§ 11 ?& . Waiver of Defects. 
A plea of guilty waires any defect in a warrant charging a misdemeanor. 

8. v. Daugl~try, 316. 
A plea of m10 contendere waives any irregularity in a warrant for a mis- 

demeanor. S. u. Tripp, 320. 
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INFANTS. 

3 14. Duties and  Authority of Guardian Ad Litem. 
Admissions by guardian ad  litem are  not competent. against the infant. 

Pouwll v.  Daniel, 489. 
Guardian ad  litem cannot waive infant's right to homestead by failing to 

demand same. Narron v. hfusgrave, 388. 

9 15 g. Validity and  Attack of Judgments Affecting Infants. 
Ordinarily a judgment against a n  infant will not be set aside for mere irregu- 

larity and no more, but i t  must be made to rippear that  the infant has suft'ered 
some substantial wrong and that  the vacating of the j u d ~ m e n t  will not preju- 
dice rights of innocent third parties who have purchased for value and without 
notice. Nalron v. Nusgl-ave, 388. 

Where a n  infant is not served but his guardian ad litern appears and answers 
but interposes no real defense, and the court enters judgment on the day of 
the appointment of the guardian ad litem, the judgment against the infant is 
void for want of jurisdiction. G.S. 1-65. Ibid. 

Where the record proper shows service on the general guardian of an infant 
but later appointment of a guardian ad litem upon allegation of no general 
guardian, the record is conflicting, and where the guardian ad litem files answer 
and decree is entered on tlie same day, the record fails to disclose that the 
decree is void but only voidable for irregularity, and in attacking tlie judgment 
the infant must show lie has suffered substantial injury ond that the rights of 
innocent purchasers for value have not intervened. I b i t l  

INJUNCTIONS. 

8 4c. Subjects of Injunctive Relief-Trespass and Possession of Land. 
Injunction will not lie to settle a dispute as to the possession of realty or to 

dispossess one person for the benefit of another. Fremo?, t v. Baker, 253. 

g 4d. Subjects of Injunctive Relief-Kuisances. 
Plaintiff instituted suit to restrain defendant from erevting and operating a 

proposed hammer feed mill for corn and other grains on the grounds that  the 
operation of such business in the locality would constitute a nuisance from loud 
noises, and from dust and dirt  in the atmosphere within the radius of plain- 
tiffs' residences. Held, The basis of the suit is the mere apprehension of a 
nuisance, and plaintiffs are  entitled to enjoin the future operation of a legiti- 
mate business only upon allegations of fact which show with reasonable cer- 
tainty that  such operation would constitute a nuisance, and may not be granted 
injunctive relief upon conflicting evidence a s  to whether the proper operation 
of such business would constitute a nuisance in fact. N' ikher  v.  Sliarpe, 308. 

The refusal of a court of equity to enjoin a legitimate business on allegations 
of apprehended injury from its future operation does not afford defendant 
license to operate such business so as  to create a nuisance, and plaintiff would 
not be mithont remedy in case the apprehended injury should erentuate. Ibid. 

9 41. Injunction t o  Preserve Status  Pending Litigation. 
13s subsidiary injunction proceedings a party to an action may be restrained 

from committing a n  act respecting the subject of the action which would render 
judgment therein ineffective; but continuance of such restraining order must 
be based upon findings that there is probable cause plaintiff will be able to 
establish the right asserted in the main action and that  there is reasonable 
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apprehension of irreparable loss unless such temporary order remains in force. 
Edmonds v. Hall ,  153. 

9 8. Continuance, RlodiAcation or  Dissolution of Temporary Orders. 
Findings that  a valid controversy exists between the parties and that the 

rights of plaintitf's to the relief sought in the main action would be defeated if 
defendants were permitted to commit the act sought to be restrained held 
insufficient to support a n  order continuing the subsidiary injunction to the 
hearing, there being no finding that  plaintiffs probably will be able to establish 
the right to the relief sought in the main action or that  failure to restrain 
plaintiff's would probably result in irreparable loss to defendants. Edrnorcds v. 
Hall ,  153. 

Where order continuing a temporary injunction to the hearing is not based 
upon sufficient findings, the order continuing the temporary restraining order 
will be set aside, but the temporary order will remain in full force and effect 
pending further orders of the lower court. Ib id .  
h temporary restraining order issued in a suit for permanent injunction will 

ordinarily be continued to the hearing to preserve the status quo when serious 
issues of fact are  raised and plaintiff makes it  appear prima facie that he will 
be able to maintain his primary equity, and there is reasonable apprehension 
of irreparable loss or the destruction of the subject matter of the action or 
wrongful injury thereto. Fremont v. Baker ,  253. 

Temporary restraining order should be dismissed when continuance is not 
necessary to preserve propcrty rights or prevent irreparable injury. Ib id .  

Where injnnctire relief is not sole objective of action, and serious issues of 
fact a re  raised, court may not dismiss the action on hearing of order to show 
cause, even though temporary restraining order is properly dismissed. Ibid.  

Upon the hearing of a n  order to show cause why a temporary restraining 
order should not be continued to the hearing, findings by the court in regard 
to the respective property rights of the parties in the subject matter are  not 
binding on the court or the parties upon the hearing of the cause on the merits. 
I b i d .  

In a suit in which the sole objective is a permanent injunction it  is proper, 
upon the hearing of a n  order to show cause why the temporary order should 
not be continued to the hearing, to sustain defendant's demurrer to the com- 
plaint when it  fails to state facts sufficient to entitle plaintiffs to equitable 
relief. Tliilchev v. Shape,  308; H a r r i n g t o ~ ~  & Co. 2;. Reltner, 321. 

INSANE PERSONS. 

§ 4. Inquisitions of Lunacy. 
In  a n  inquisition of lunacy, conflicting evidence a s  to respondent's mental 

capacity to manage his affairs raises a n  issue for the jury, and the jury's nrga- 
tive finding in proceedings free from error is conclusive. I n  r e  Humphreft ,  141. 

A cerebral hemorrhage is a mental illness within the meaning of G.S. 35-1.1, 
and in a n  inquisition of lunacy in which there is no evidence of mental inca- 
pacity other than that  resulting from a cerebral hemorrhage, a charge defining 
mental incapacity in the language of that  statute is without error. Ibid.  

An adjudication of insanity is conrlusive a s  to the parties to the proceeding 
and their privies, but as  to others it  is evidence of incompetency and raises a 
mere presumption to that  effect which is not conclusive but may be rebutted. 
Nediral  College v. Maynard,  506. 
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INSANE PERSONS-Continued. 

Upon motion of the guardian to set aside a default judgment on notes exe- 
cuted by the ward on the ground that  her ward had been declared incompetent 
some twenty-two years prior to the execution of the note3 and that the adjudi- 
cation of incompetency was still subsisting a t  the time the default judgment 
was rendered, held findings by the court to the effect that  the guardianship had 
been inactive for twenty-nine years and tha t  the judgment debtor had managed 
his own affairs with the acquiescence of the guardian for a period of a t  least 
twenty-four and one-half years, sustains the conclusion that  the judgment 
debtor was mentally competent a t  the time of signing the notes, and the denial 
of the motion to set aside is affirmed. Ibid. 

INSURANCE. 

§ 13a. Construction and  Operation of Insurance Contracts in General. 
Where a contract of insurance does not contravene public policy or positive 

law and the language employed is plain and unambiguous, the court must con- 
s t rue and enforce the contract as  it  is written, regardless of whether such 
action works hardship on the one party or the other. Ray v. Hospital Care 
Assn., 562. 

§ Me.  m o p e r t y  Insurance--Payment, Subrogation and Actions Against 
Tort-Feasor. 

Where insured property is destroyed or damaged by the tortious act of 
another, the owner of the property has a single and indi~risible cause of action 
against the tort-feasor for  the total amount of the loss. .Burgess v. TrevatAan, 
157. 

When insurer pays insured either in full or in par t  for the loss of insured 
property, insurer is subrogated pro tanto in equity to the right of the insured 
against the tort-feasor causing the loss. Ibid. 

Where insurer pays the loss in full, the insurer is the real party in interest, 
G.S. 1-57, and must prosecute the action in its own name as  a necessary party 
plaintiff to  enforce its right of subrogation against the tort-feasor destroying 
the property. Even so, insured may be joined a s  a proper party, G.S. 1-68, since 
i t  cannot be ascertained until after verdict establishing the amount of damages 
whether insurer is the sole owner. Ibid. 

Where the insurance covers only a portion of the loss, insured is a necessary 
party plaintiff in any action against the tort-feasor and may recover the full 
amount of the loss without the joinder of the insurer, even though insured 
would hold the proceeds of the judgment as  trustee for the benefit of insurer 
to the extent of the insurance paid, but nevertheless insurer is a proper party 
to sdch action and may be brought into the action a t  the instance of insurer or 
the tort-feasor in the exercise of the court's discretionary power to make new 
parties. Ib id .  

9 31a (2). Life Insurance-Avoidance of Policy f o r  Misrepresentations. 
A policy of life insurance may be avoided by showing that  insured made 

representations which were material and false, and i t  is not required that  
such representations were fraudulent in order fo r  insurer to avoid the policy. 
Tolbert v. Insurance Co., 416. 

A representation in an application for a policy of life insurance is deemed 
material ,if the knowledge or ignorance of i t  would naturally influence the 
judgment of insurer in making the contract, and written questions relating to 
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health and their answers in a n  application a re  deemed material a s  a matter 
of law. Ibid. 

§ S6a (2). Paid-up and  Extended Term Insurance. 
After lapse of the policy for nonpayment of premiums, insured's request to 

insurer to "hold" the insurance until insured returned from Europe and promise 
that  insured would then settle with insurer, is not a request that  insurer con- 
vert the policy into extended term insurance in accordance with a n  option set 
out in the policy, and upon the death of insured within that  period, insurer is 
liable only for the amount of paid up insurance in accordance with the auto- 
matic option contained in the policy. Strigas v. Ins. Co., 734. 

5 87. Actions on  Life Policies. 
Proof of the execution and delivery of the policy of life insurance sued on 

in consideration of premium paid, and of the subsequent death of insured, 
makes out a prima facie case, with the burden on insurer to prove its defense 
of false and material representations avoiding the policy, and therefore in such 
instance insurer's motion to nonsuit is properly denied. Tolbert v. Ins. Co., 
416. 

Where insurer seeks to avoid a policy of life insurance on the ground of 
material and false representations made by insured in the written application 
for the policy, a n  instruction of the court which tends to leave the impression 
that i t  was not only necessary that  insurer show that  the representations were 
false and material but also that they were fraudulently made with intent to 
deceive, must be held for prejudicial error. Ibid. 

Ordinarily, admissions by insurer of the execution of the policy and the death 
of the insured places the burden on insurer of proving that  the policy was not 
in force a t  the time of the death of the insured, but where plaintiffs allege that  
premium on the policy wa2not  paid on due date or within the grace period 
thereafter, and claim under the extended term insurance option, plaintiffs have 
the burden of showing compliance with the essential provisions of the policy 
necessary to convert it  into extended term insurance, and upon failure of such 
proof by them the court may direct a verdict for insurer. Strigas v. Ins. Co., 
734. 

§ 38. Hospital Insurance--Construction and Operation of Policy. 
Where both the policy of hospital care insurance and the agreement for rein- 

statement after its lapse for nonpayment of premiums stipulate that  the policy 
as  reinstated should not cover subsequent hospitalization for a physical con- 
dition existing prior to reinstatement, such provision is not in contravention 
of public policy or positive law and must be enforced to exclude liability of 
insurer for hospitalization as  a result of a physical condition existing prior to 
the date of reinstatement. Rag  v. Hospital Care Assn., 562. 

§ 43b. Auto Collision I n s u r a n c e R i s k s  Covered. 

A policy indemnifying insured carrier against loss of cargo speciEcally ex- 
cluded loss caused directly or indirectly by the load or any portion thereof 
colliding with any object unless the vehicle also collided with such object. 
The cargo was damaged in a collision with some par t  of a n  underpass. Held: 
By the terms of the policy, insurer was not liable if no part  of the truck or 
trailer collided with any part  of the underpass, and i t  is immaterial that  stakes 
of the body holding the cargo were damaged if such damage resulted solely 
from the collision of the cargo alone. Transport Co. v. Ins. Co., 534. 
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In  determining the issue of whether some part  of the vehicle collided with 
the underpass or whether the cargo alone collided therewith within the mean- 
ing of a policy of cargo insurance, testimony of a witness that  some two weeks 
after the collision he found certain "scarring" on the right pier of the under- 
pass about seven feet from the ground has no probative v:ilue and should have 
been excluded on insurer's objection. Ibid.  

Evidence held to raise mere speculation as  to whether truck or its cargo 
collided with object, and nonsuit was proper. Ibid. 

Q 51. Auto Insurance--Payment, Subrogation a n d  Action Against Tort- 
Feasor. 

Insurer which has paid part  of loss may be brought in by defendant in action 
by insured to recover for tortious destruction of property. Burgess v .  Trewa- 
than, 157. 

Q 67. False Claims. 
Evidence tending to show that  appealing defendant transferred to his co- 

defendant the certificate of title to a burned, nonexistent automobile, that the 
codefendant procured insurance based on the certificate, following which he 
reported the car stolen and filed claim thereon, with other related incriminating 
circumstances shown in evidence, i 8  held sufficient to be submitted to the jury 
in a prosecution for conspiracy to procure insurance benefits by means of false 
claim, G.S. 14-214, notwithstanding that  defendants' evidence, if believed by 
the jury, may have diluted the probative force of the State's evidence so that 
it did not exclude every reasonable hypothesis of innocence and point unrr- 
ringly to guilt. S .  v. Hedrick, 727. 

INTOXICATING LIQUQR. 

Q 2. Construction a n d  Operation of Statutes i n  General. 
The Turlington Act is the law in this State except in so f a r  a s  i t  is modified 

or repealed by the Alcoholic Beverage Control Act, and the two statutes must 
be construed in pari materia a s  constituting the law in this State as  relating 
to the purchase, possession and sale of intoxicating liquor. S. v .  Avery ,  276; 
S .  21. Brady,  295; S. v. Hill ,  704. 

The provision of the Alcoholic Beverage Control Act making i t  unlawful to 
possess any quantity of nontax-paid liquor, G.S. 18-48, must be construed with 
the Turlington Act, and does not create a separate offense. 8. w. Aaery,  276. 

In  a county not electing to operate county liquor stores, G.S. 18-11 a s  modi- 
fied by G.S. 18-49 and G.S. 18-58, renders the possession of more than one gallon 
of tax-paid liquor, even though in the home of a resident, prima facie evidence 
that  such liquor is kept for the purpose of sale in a proswution under a war- 
rant  or indictment charging that  offense, but nevertheless such resident may 
lawfully have in his home while occupied by him as h 3 s  dwelling only, an 
unlimited quantity of tax-paid liquor for the personal consumption of himself, 
his family and bona fide guests when entertained by him therein. S. w. Brady ,  
295. 

Possession and transportation of one gallon of tax-paid liquor with seals 
unbroken from wet county to dry county is not unlawful, the transportation 
not being for purpose of sale. S. w.  Love, 344. 
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INTOXICATING LIQUORS-Continzled. 

g 4a. Possession i n  General. 
The possession anywhere in this State of any quantity of liquor upon which 

the Federal and State taxes have not been paid is, without exception, unlawful 
in this State. S. v. Avery, 276; S. v. Hill, 704. 

Possession and transportation of one gallon of tax-paid whiskey from wet 
county to dry county is not unlawful, the transportation not being for purpose 
of sale. S. v. Love, 344. 

g 4c. Possession of Husband o r  Wife. 
If a wife keeps liquor in the home with the knowledge and consent of the 

husband, the liquor is in  his possession within the meaning of the law, even 
though she has actual custody, since one who aids, abets, or assists another 
in the commission of a misdemeanor is guilty a s  a principal. S. u. Auery, 276. 

Qa. Indictment a n d  Warrant.  
Allegations in a warrant or indictment that  taxes had not been paid on liquor 

seized in defendant's home is merely descriptive and does not limit the prose- 
cution to any particular section of the liquor law, but merely renders i t  unnec- 
essary to prove possession of any particular quantity. S. v. Avery, 276. 

§ Qb. Presumptions a n d  Burden of Proof. 
G.S. 18-48 and G.S. 18-50 are  statewide in application, and the possession of 

any quantity of nontax-paid liquor is without exception unlawful, and under 
G.S. 18-11 raises the presumption, eren though less than one gallon in quantity, 
that possession is for the purpose of sale. 8. v. Hill, 704. 

Proof of the possession by defendant in his home of less than one gallon of 
legally acquired tax-paid liquor raises no presumption against him, and nothing 
else appearing, a verdict of not guilty should be directed in a prosecution for  
possession for the purpose of sale. To this extent, G.S. 18-11, raising the pre- 
sumption from the possession of any quantity of liquor that  such possession is 
for the purpose of sale, with burden upon defendant to prove that  he possessed 
same in his private dwelling while occupied as  such, for family use purposes 
permitted by the statute, has been modified by the Alcoholic Beverage Control 
Act. Ibid. 

gi Qc. Competency and Relevancy of Evidence in Prosecntions. 
The admission of testimony of a n  officer that  he had on previous occasions 

examined defendant's premises for the purpose of discovering intoxicating 
liquor will not be held prejudicial when on cross-examination i t  is disclosed 
that  no liquor was found on such occasions and that  defendant was exonerated 
by a jury of all  charges growing out of such previous examinations, since the 
testimony is more favorable to defendant than to the State. 8. v. Peacock, 137. 

When a n  officer of the law sees and recognizes nontax-paid intoxicating 
liquor in a car driven by defendant and admitted by him to be his automobile, 
i t  is the duty of the officer to arrest the defendant without a warrant and to 
complete the examination of the car for the purpose of discovering the extent 
to which defendant was engaged in the liquor traffic, and the defendant's 
motion to suppress the evidence obtained by the search without a warrant is 
feckless. S. u. Harper 371. 

8 Qd. Suflciency of Evidence, Nonsuit and  Variance. 
The direct, unimpeached testimony of a n  undercover agent for the State 

Alcoholic Beverage Control Board that  he purchased intoxicating liquor from 
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defendant is competent i n  a prosecution under the Turlington Act, G.S. 18-1, 
et seq., and defendant's contention of variance between indictment and proof 
on the ground that  the indictment related to the Turlington Act and the officer's 
sole duty related to the enforcement of the State Alcoholic Beverage Control 
Act, G.S. 18-36, et seq., is feckless. S .  v. Taylor,  130. 

Direct evidence by two witnesses tha t  they purchased one-half gallon of 
nontax-paid liquor from defendant is sufficient to take the case to the jury in 
a prosecution for unlawful possession and possession for the purpose of sale. 
S. o. Peacock, 137. 

Evidence to the effect that  defendant had the reputation of dispensing liquor, 
tha t  when the officers attempted to search his premises defendant objected, 
tried to get between the officers and the whiskey, and that  the officers found 
about a pint of nontax-paid liquor in his house and a quantity of fruit  jars a t  
the back door, is  held sufficient to overrule defendant's motion to nonsuit in 
a prosecution for unlawful possession of intoxicating liquor. S. v. Averv.  276. 

Testimony of defendant that  he had rented the premises and that the liquor 
found therein belonged to his lessee, relates to matters in defense and should 
not be considered on motion to nonsuit. Ihid. 

Elvidence tending to show that  officers found a still and .* quantity of nontax- 
paid whiskey on land some three hundred yards from defendant's house, that 
there was a path between the house and the still, and also that  sugar sacks 
found a t  defendant's house were similar to sugar sacks f'mnd a t  the still, but 
that  defendant neither owned nor rented the land upon which the still was 
found, i s  held insufficient to sustain conviction of defend,mt for possession of 
nontax-paid whiskey and possession of nontax-paid whisli(3y for the purpose of 
sale. S. v. McLanzh, 287. 

Evidence tending to show only that  a bus driver gave (defendant the key to 
the rear baggage compartment of the bus, and that  a t  defendant's destination 
a bag containing intoxicating liquor was found in the baggage compartment, 
without identification of the bag a s  the one carried by defendant and without 
testimony that  anyone saw defendant put the bag in the compartment, is  held 
insufficient to fix defendant with ownership or possession of the liquor found 
in the baggage compartment. S. v. Love, 344. 

Evidence tending to show that  officers with search warrant entered defend- 
ant's home, caught defendant a s  she was attempting to empty nontax-paid 
liquor from a jar, that  two nonresidents of the house were there a t  the time 
with small glasses having the odor of liquor before them on the table, and that  
on several occasions people were seen going into the house sober and coming 
out drunk, is  held sufficient to be submitted to the jury in a prosecution for 
possession of nontax-paid liquor for the purpose of sale. 8. v. Rainey, 738. 

$j 9f .  Prosecutions-Instructions. 
In  a prosecution of a resident of a county which has not elected to operate 

county liquor stores on a charge of possession of intoxicating liquor for the 
purpose of sale, the court is under duty to instruct the jury upon evidence that  
three gallons of tax-paid liquor was found in defendant's home, that  such 
possession by defendant in his dwelling for the personal consumption of him- 
self, his family and his b o t ~ a  fide friends therein would be lawful, and error 
in failing to give such instruction is emphasized by a charge that  a person has 
a right to have one gallon of tax-paid liquor in his home for the personal use 
of himself and his bona fide guests. 8. v. Bradv, 295. 
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JUDGMENTS. 

§ 3 %. Conditions, Effect and  Enforcement of Consent Judgments. 
The unambiguous terms of a consent judgment must be given effect until 

such judgment is modified or set aside in  a proper proceeding. Peace v .  High 
Point, 619. 

§ 9. Rendition of Default Judgments  in General. 
No judgment by default, whether by default final or by default and inquiry, 

may be entered so long a s  answer remains filed of record, regardless of whether 
i t  was filed within time or not, and where the clerk cannot determine whether 
answer was filed before or after he signed the default judgment, his order 
setting aside the default judgment on proper motion will be upheld. In  such 
instances G.S. 1-220 is not applicable and movant is not required to show 
excusable neglect and a meritorious defense. W h i t e  v. Southard,  367. 

§ l'id. Effect and  Interpretation of Judgments and  Orders. 
Where a judicial ruling is susceptible of two interpretations, the court will 

adopt the one which makes i t  harmonize with the law properly applicable to 
the case. Alexander v. Brown, 212. 

In  a n  action by a remainderman to set aside decree of sale of land to make 
assets by the administrator and sale pursuant thereto on the ground of irregu- 
larity, and for possession of the land, and for trespass and waste, held, a judg- 
ment sustaining demurrer on the ground that  petitioner was not presently 
entitled to possession, but retaining the petition in so f a r  as  i t  alleged acts of 
trespass and waste must be interpreted as  dismissing only the action for posses- 
sion, since the action for trespass and waste is dependent upon title, and there- 
fore the demurrer could not have been sustained a s  to those allegations which 
were necessary to establish title in petitioner as  remainderman. ATarron v .  
Musgrave, 388. 

5 25. Attack of Judgment-Direct and  Collateral Attack. 
When a court has no authority to act, its acts a re  void and may be treated 

a s  nnllities anywhere, a t  any time, for any purpose. Corey v .  Hardison, 147. 

5 27a. Motions t o  Se t  Aside for  Surprise a n d  Excusable Neglect. 
In  order to be entitled to have a default judgment set aside under G.S. 1-220, 

morant must show excusable neglect and also that  he has a meritorious de- 
fense. Stephens v. Childers, 348. 

Upon motion to set aside judgment under G.S. 1-220, the absence of a suffi- 
cient showing of excusable neglect renders the question of meritorious defense 
immaterial. Ibid.  

Where the insurance carrier has all  the papers sent to i t  and undertakes 
with the knowledge and consent of insured to defend a suit against insured, 
insurer is insured's responsible agent and its neglect to file answer in time will 
be imputed to insured, and the court's findings to the effect that  insurer was 
guilty of neglect and that such neglect was inexcusable sustains judgment 
refusing to set aside the judgment by default and inquiry. Ibid.  

Findings of fact to the effect that  defendant's counsel did not appear until 
after adjournment of the term a t  which the cause was regularly calendared 
because he was engaged in the trial of causes in another county, but that  h~ 
did not request a continuance, held to show absence of excusable neglect and 
to jnstify the refusal of motion to set aside the judgment, i t  being required 
that a party give to his case that  degree of diligence ordinarily employed by 
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men of reasonable prudence in looking after business matters of the same or 
similar importance. Whitley v. Caddell, 516. 

§ 27d. Attack of Judgments  fo r  Irregularity. 
Ordinarily, judgment will not be set aside for mere irregularity and no more, 

but movant must show he has suffered substantial wrong and that  vacating 
judgment will not prejudice rights of innocent third parties. Narron v. Mua- 
grave, 388. 

8 a7e. Attack of Judgment  fo r  Fraud.  
A separation agreement executed by husband and wife after separation and 

pending her divorce action is not subject to attack under the laws of the State 
of New York for fraud and collusion on the ground that  its real consideration 
was that  the wife would proceed with the divorce action without delay and 
that  the husband would not defend it, there being no attack of the ground on 
which the divorce was granted or contention that  the decree was not justified 
by the real facts. Howland v. Stitzer, 230. 

§ S3c. Judgments  a s  B a r  t o  Subsequent Action--Judgments of Retraxit 
and  Dismissal. 

An action to recover for cutting and stacking lumber was dismissed on the 
ground that  although plaintiff was entitled to a stipulated sum therefor, such 
amount was not recoverable under the contract until the lumber had been sold, 
and that  defendant had not arbitrarily neglected or refused to sell the lumber, 
and that  plaintiff was not entitled to a lien on the lumber. The judgment 
directed that  defendants were under legal duty to use due diligence to sell the 
remaining lumber. Held: The judgment does not estop plaintiff from main- 
taining a subsequent action for the balance due him upon his contentions that  
subsequent to the judgment defendant failed to use due diligence to sell the 
lumber but had arbitrarily and unreasonably neglected to sell same. Macon 
v. Murray, 484. 

LIMITATION OF ACTIONS. 

8 5a. Accrual of Right  of Action i n  General. 
Statutes of limitation begin to run against a tort from the time the tort is 

committed with the sole exception of torts grounded on f r r~ud  or mistake. G.S. 
1-15, G.S. 1-52 (9). Lewis v. Shaver, 510. 

5 5b. Accrual of Right  of Action-F'raud a n d  Ignorance of Cause of 
Action. 

Where i t  is estahlished that the person under whom plaintiffs claim was 
mentally competent and had knowledge for more than three years prior to her 
death of the facts constituting the basis of the cause of action to set aside a 
deed to the property for fraud and undue influence, plaintiffs' claim is barred. 
Muse v. Muse, 182. 

Mere lack of knowledge of the facts constituting a cause of action in tort, in 
the absence of fraudulent concealment of the facts by the tort-feasor, does not 
postpone the running of the statute. Lewis v. Shaver, 510. 

Plaintiffs, aged Negroes without education, instituted tlhis action to recover 
damages for fraudulent representations a s  to the amount of land included in 
n lot purchased by them. Held: Their testimony was sufficient to show that  
the action was begun within three years from the time the facts constituting 
the alleged fraud were discovered, or should have been discovered by them in 
the exercise of reasonable diligence. Swinton u. Realty C'o., 723. 
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LIMITATION O F  ACTIONS-Continued. 

§ Bd. Accrual of Right  of Action by Remaindermen. 
Right of action to recover possession does not accrue in remaindermen until 

the falling in of the life estate. Xarron v. Musgrave, 388. 
But remaindermen may more to vacate a void or voidable judgment affect- 

ing title before the expiration of the life estate. Ibid. 

6b. Accrual of Right  of Action--Continuing and  Recurrent  Trespass. 
Plaintiff instituted this action to recover damages to his land caused by the 

seeping of gasoline from defendant's underground storage tank. Defendant 
pleaded the statute of limitations because the action was not instituted within 
three years from the first injury alleged. By reply, plaintiff alleged that on 
three separate occasions defendant dug up and reinstalled the tank to stop the 
leakage, the last of which was within three years of the institution of the 
action. Held: Construing the reply liberally, i t  is sufficient to allege recurring 
acts of negligence or wrongful conduct, each causing a renewed injury to 
plaintiff's property, and therefore demurrer to the reply should have been over- 
ruled. Oakley v. Texas Co., 751. 

8 7. Disabilities. 
The suit instituted by an heir a t  law shortly after becoming of age to set 

aside sale of lands of the estate to make assets to pay debts, is not barred by 
any statute of limitations or laches. Davis v. Jenkins, 283. 

§ 15. Pleading t h e  Statute. 
Statutes of limitation cannot be taken advantage of by demurrer but only 

by answer. G.S. 1-13. Lewis v. Shaver, 510. 
Plaintiff's right to prosecute his cause is not barred unless and until the 

appropriate statute of limitations is expressly pleaded, even though upon the 
pleading of the statute the burden is on plaintiff to show that  his action was 
instituted within the time allowed by the statute. Ibid. 

16. Burden of Proof. 
The burden is upon plaintiffs to show that  their action was brought within 

the time allowed by law. M w e  v. Muse, 182. 

MALICIOUS PROSECUTION. 

2. Nature and  Essentials of Cause of Action-Valid Process. 
An action for malicious prosecution must be based upon a valid process, and 

where the warrant under which plaintiff was arrested fails to charge him with 
any crime, defendant's motion to nonsuit should be allowed. Hawkins v. 
Reynolds, 422. 

7. Pleadings. 
In a n  action for malicious prosecution, plaintiff is entitled to allege the fact 

of his arrest and all  circumstances of aggravation attending i t  as  bearing upon 
the issue of damages. Alexander v. Brown, 212. 

MANDAMUS. 

§ 1. Nature and Grounds of Wri t  in  General. 
Mandamus lies only to compel the performance of a ministerial act by those 

under a present legal duty to perform the act. Williamston v. R. R., 271. 
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9 3b. Discretionary Duty. 
diandamzcs will not lie to control exercise of discretion and judgment on part  

of State officer. TPilliamston v. R. R., 271. 

MASTER AND SERVANT. 

§ 2b. Construction and  Operation of Contract of Employment. 
Where a letter offering employment states in detail the proposed terms of 

employment but makes no reference to the expense of moving the recipient's 
family to the place of employment, and the letter of acceptance states that  the 
recipient would lilie to supplement the terms by including the expense of mov- 
ing the recipient's family in accordance with prior verbal negotiations, l ~e ld  
the item of the expense of moving was left open to further treaty between the 
parties, and the employee's testimony that  the employer Later verbally agreed 
to pay such expense takes to the jury the question of whether such expense 
was included in the contract of employment. Goeckel v. Stokely ,  604. 

§ 13%. Contractor's Liability t o  Third Part ies  Injured by Independent 
Contractor. 

I n  an action by a tenant against the contractor for the State Highway Com- 
mission to recover for the loss of his goods by fire during the moving of the 
leased buildings incident to highway construction, held I he contract between 
lessors and the Highway Colnmission which stipulatec that  the buildings 
should be moved without prejudice to occupancy and rights of the tenants and 
a t  the expense of the Commission a s  a part  of the consideration for the right 
of way, is competent to show protection of the rights of the tenants by lessors, 
it further appearing that  the Highway Commission inserted special provisions 
of like character for the protection of the tenants in its contract with defend- 
ant contractor for the moving of the buildings. B r o w n  v. IConstruction Co., 462. 

Under terms of contract, main contractor held liable to third persons for 
negligence of subcontractor in performance of the work  Ibid.  

. Liability Vnder Respondeat Superior When IZmployee Has More 
Than  One Employer. 

Where a n  employee is in the general employment of one person, but in the 
performance of a particular duty is under the immediate direction and control 
of another, the latter is liable for the servant's negligence under the doctrine 
of reapondeat superior. .Jaclcson v. Joyner ,  259. 

8 39b. Compensation Act-Independent Contractors and  Sub-Contractors. 
G.S. 97-19 is applicable only to subcontractors as  defined by the statute and 

was enacted for the purpose of protecting employees of irresponsible and unin- 
sured subcontractors and to prevent a n  employer from e v ~ d i n g  the Worlimen's 
Compensation Act by subdividing his regular operations, and the statute has no 
application to a n  independent contractor whose sole connection with the prin- 
cipal contractor is the sale of goods which the principal contractor purchases 
on the open market. Greene v. Spivey ,  435. 

5 40a. Workmen's Compensation-Injuries Compensarble i n  General. 
I n  order to be compensable, an injury must be the result of an accident which 

arises out of and also in the course of the employment. Bell  v. Dewey Broa., 
280. 
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$ 40c. Workmen's Compensation-Whether Accident "Arises Out  of the  
Employment." 

The words "arising out of" a s  used in the North Carolina Workmen's Com- 
pensation Act relate to the origin or cause of the accident, and require that the 
accident arise out of the work the employee is employed to do and be inci- 
dental thereto. Bell v. Dewey Bros., 280. 

Claimant, employed a s  a night watchman, was injured on the employer's 
premises during his hours of duty when his trouser leg caught on the bumper 
of his car, causing him to fall, as  he was washing his personal car for his own 
purposes with the implied consent of the employer. Held: There was no causal 
relationship between his employment and the injury, and therefore the injury 
did not arise out of the employment and is not compensable. Ibid. 

Q 40d. Workmen's Compensation-Whether Accident Arises "in Course 
of t h e  Employment." 

The words "in the course of" a s  used in the North Carolina Workmen's Com- 
pensation Act refer to the time, place, and circumstances under which the 
accident occurs. Bell v. Dewey Bros., 280. 

§ 41. Workmen's Compensation-Actions Against Third Person Tort- 
Feasor. 

An action in behalf of an injured employee against a third person tort-feasor 
is governed by G.S. 97-10 and not the code of civil procedure. Lovette v. Lloyd, 
663. 

A right of action exists in behalf of a n  injured employee against the third 
person tort-feasor causing the injury even though the injury is compensable 
under the Compensation Act and the employee has actually received compensa- 
tion therefor under the Act. Ibid. 

The employer or insurance carrier who has paid or become obligated to pay 
compensation to the injured employee has initially the exclusive right to main- 
tain an action in its own name or the name of the employee against the third 
person tort-feasor, but if neither institutes action within six months from the 
date of the injury the right of action passes to the employee. Ibid. 

Where the plaintiff is the party authorized by G.S. 97-10 to maintain the 
action against the tort-feasor, he is entitled to prosecute same to final judg- 
ment, and the court may not interfere with this privilege by the joinder of 
wholly unnecessary additional parties. Ibid. 

In a n  action on behalf of the injured employee against the third person tort- 
feasor, plaintiff, regardless of whether the suit is maintained by the employer, 
the employee, or the insurance carrier, is entitled to recover the full amount of 
damages, since judgment in the action bars any other person from thereafter 
maintaining an action on the same cause of action, and i t  is the duty of the 
court, without a jury, to order the disbursement of the funds among the 
parties entitled to share in the recovery in the event of a favorable verdict. 
Ibid. 

Contributory negligence of the injured employee constitutes a complete de- 
fense to an action against a third person tort-feasor, and may be pleaded and 
p r o ~ e d  by such third person irrespective of whether the action is instituted by 
the employer, the insurance carrier, or the employee. Ibid. 

Independent negligence of the employer, a s  distinguished from negligence 
of the injured employee imputed to the employer under the doctrine of respon- 
decct superior, may be pleaded and proved by the third person tort-feasor a s  a 
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bar, complete if the sole proximate cause of the injury, or, if constituting con- 
curring negligence, pro tanto against the recovery of compensation paid or 
payable by the employer or the insurance carrier, even thclugh action be prose- 
cuted by the injured employee alone. Ibid. 

Liability for contribution under G.S. 1-240 or for indemnity under the doc- 
trine of primary and secondary liability cannot be invoked except among joint 
tort-feasors, and the Workmen's Compensation Act not only abrogates all lia- 
bility of the employer to the employee under the law of negligence but also 
limits the liability of the employer to the employee to the pnj-ment of compensa- 
tion under the Act, and therefore in a n  action against the third person tort- 
frasor by the employee, the defendant is not entitled to join the employer or 
the insurance carrier for contribution or to set up the deftme that  its liability 
is secondary and that  of the employer primary. Ibid. 

In an action instituted by the employee alone more than six months after 
the injury, against the third person tort-feasor, defendant is not entitled to the 
joinder of the employer and the insurance carrier, except in extraordinary 
circumstances, since defendant mag plead all available matters in defense and 
mitigation in regard to them notwithstanding that they are  not parties. Ibid. 

While ordinarily a n  order providing for the joinder of additional parties is 
not appealable, in an action by a n  injured employee against a third person 
tort-feasor, in accordance the provisions of G.S. 97-10, an order joining 
the employer and insurance carrier affects the substantla1 right of the em- 
ployee to prosecute the action to a final determination without the presence 
of wholly unnecessary parties, and therefore is appealable. Ibid. 

5 42b. Compensation Act-Coverage of Policy and  Insurers  Liable. 
Findings held to support conclusion that main contractor was agent of 

insurer in effecting compensation insurance for independent contractor. Greene 
v.  Spiveu, 435. 

Insurer admitted coverage and acknowledged receipt of premiums of the em- 
ployer during the period the employer was selling his tolal output of logs to 
the main contractor and also for several weeks during which the employer 
was selling his logs to another. Held: Insurer may not deny liability for an 
accident occurring during a subsequent period when no ogs were being sold 
or delivered to the main contractor, since a person may not ratify a portion of 
a contract and reject the rest. Ibid. 

§ 45. Functions and Jurisdiction of Industrial Commi~s ion  i n  General. 
The jurisdiction of the Industrial Conmission to hear and determine all 

questions arising under the Compensation Act ordinarily includes the right and 
duty to hear and determine questions of law and fact respecting the existence 
of insurance coverage and the liability of the insurance carrier, G.S. 97-91, in 
furtherance of the legislative intent that  the provisions of the Act be admin- 
istered under summary and simple procedure to afford complete relief to parties 
bound by the Act. Creene v.  Spivey, 435. 

5 53d. Compensation Act-Appeal a n d  Review. 
A general exception to the decision and award of the Industrial Commission, 

without any speciflc exception to any finding of fact, presents for review in 
the Superior Court only whether the facts found by the Commission support 
the decision and award. Greene v. Spivey, 435. 

Where, on appeal from the Industrial Commission, no finding of fact is 
presented for a ruling by the Superior Court, and only a general exception to 
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the judgment of the Superior Court is entered, the sufficiency of the evidence 
to  support any particular finding may not be raised for the first time upon 
further appeal to the Supreme Court. Ibid. 

MONEY RECElVED 

3 1. Nature and  Essentials of Right  of Action. 
Money paid to the use of another may be recovered when the beneficiary 

promises to repay the money so expended or induces the expenditure or con- 
sciously receives the benefits. TVcll.9 ?;. Foren~an,  351. 

Ordinarily, in the absence of fraud or mistake, money voluntarily espended 
or a payment voluntarily made to the use of another is not recoverable. Ibid. 

Party expending money pursuant to contract precluded by statute of frauds 
may recover same from party knowingly accepting benefits. Ibid. 

8 3. Pleadings and Evidence. 
In an action by parties to a contract unenforceable by reason of the statute 

of frauds to recover money espended in reliance on the agreement, allegations 
relating to the contract as  the inducement to plaintiffs to make the expendi- 
tures, the conscious acceptance by defendant of the benefits thereof, and the 
breach of the contract by defendant, are  competent to rebut any presumption 
that the espenditures were gratuitous. and motion to strike on the ground that 
such allegations related to an unenforceable contract are  properly denied. 
Wells v. Foreman, 351. 

MORTGAGES AND DEEDS OF TRUST. 

8 27. Satisfaction of Ilebt and Cancellation of Mortgage. 
Where the rerdict of the jury establishes that  the asserted mortgagor is not 

indebted to the mortgagee in any amount, the mortgage has no validity, and 
decree of cancellation is proper. Bradham v. Robinson, 589. 

8 322. Presumption of Regularity of Foreclosure. 
Presumption of regularity in foreclosure of a deed of trust does not arise 

until the deed of trust or some record thereof is offered in evidence, and mere 
recital in the trnstee's deed that it  mas given pursuant to foreclosure of a 
registered deed of trust is insufficient for this purpose. Meeker v. Wheeler, 172. 

MUNICIPAL CORPORATIONS. 

§ 1. Nature and Definition of Municipal Corporation. 

A rural zoning commission is not a municipal corporation. Harrington & Co. 
v. Renner, 321. 

5 5. Powers of Municipalities i n  General; Legislative Control and  Super- 
vision. 

A municipality is a mere creature of the Legislature with only such powers 
as  are delegated to it, which delegated powers must be exercised strictly within 
the limitations prescribed by the General ,4ssembly. S. v. Scoggin, 1. 

A municipal corporation exercises two classes of powers, one governmental 
as  an agency of the State and the other proprietary as  a private corporation. 
Britt v.  Wilmington, 446. 
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§ ?a. Governmental Powers i n  General. 
Any activity of a municipality which is discretionary, political, or legislative 

and undertaken in behalf of the State in promoting or protecting the public 
health, safety, security, or general welfare, is a governmental function. Rrit t  
v. Wilmington,  446. 

8a. Proprietary Powers i n  General. 
Any activity of a municipality which is commercial or chiefly for the private 

advantage of the compact community, is a proprietary function, but even a 
private or proprietary function of a municipality must be for a public purpose 
and a t  least incidentally promote the general health, safety, security, or general 
welfare of its residents. Br i t t  v. Wilmington,  446. 

§ l l e .  Criminal Liability of Offlcers and  Agents. 
IJse of public car by policeman must be for private purpose in order to con- 

stitate offense under G.S. 14-247 ; 14-252. Haxlcins v. Reynolds 422. 

14a. Defects o r  Obstructions i n  Streets. 
A contractor constructing a sewer line along a city street under contract with 

the municipality is under substantially the same duty to  the traveling public as  
the municipality would be if i t  were doing the work ilself. Broadaway v. 
King-Hunter,  Inc., 673. 

I n  excavating a ditch along a street for a sewer line, the contractor, though 
not a n  insurer of the safety of travelers, is under duty, in the exercise of due 
care commensurate with the circumstances, to warn travelers of the existence 
of the open ditch and otherwise protect them against injury therefrom. Ibid.  

Evidence of negligence of contractor in failing to maintain sufficient flares 
along excavation in street ReEd for jury, and evidence did not establish con- 
tributory negligence a s  matter of law on part  of pedestrian falling into the 
excavation. Ibid.  

3 36. Nature and Extent of Municipal Police Power i n  General. 
The General Assembly may delegate to a municipality, as  a governmental 

agency or a rm of the State, authority to enact ordinances in the exercise of 
the police power for the government of those within its limits, including the 
right to prescribe rules or standards of conduct, the violation of which shall 
constitute a criminal offense. S. v. Scoggin, 1.  

The police power is subordinate to the constitutional guarantee of equality 
of privilege and of burden, and any attempted exercise thereof which results 
in the denial of equal protection or application of the law is invalid. Four- 
teenth Amendment to the Federal Constitution. Ibid.  

An ordinance adopted by a municipality in the exercise of delegated police 
power must be uniform and apply alike to all within a designated class and 
must have a reasonable relation to the evils sought to be remedied. Ibid.  

A municipality may not bind itself to enact or enforce oil street and off-street 
parking regulations by penal ordinance for the period during which bonds 
issued to provide off-street parking facilities should be outstanding, since it  
may not contract away or bind itself in regard to its freedom to enact govern- 
mental regulations. Bri t t  2;. Wilrnington, 446. 

:37. Zoning Ordinances and  Building Permits. 
An ordinance of a municipality prohibiting the erection of gins or mills 

within the corporate limits without the consent of property owners within 
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three hundred feet of each proposed site is void, since it  involves the delegation 
of legislative power to private individuals, Wilcher v.  Sharpe, 308. 

The General Assembly may not delegate to a zoning commission the power 
to promulgate zoning regulations within a rural section of a county, since such 
commission is not a municipal corporation and therefore cannot be delegated 
the authority to exercise a portion of the State's police power. Harrington 
d Co. v.  Renner, 321. 

In  an action by a municipality to enforce a zoning ordinance, complaint of 
individuals, joined a s  parties plaintiff, which fails to show that  such individ- 
uals were citizens or property owners of the municipality, or that  they would 
be injuriously afi'ected by the defendants' alleged nonconforming use, is de- 
murrable for failure to state a cause of action in faror  of such individuals. 
LTl~elby v. Lackey, 369. 

But action should not be dismissed on such demurrer. Ibid. 
Court may not direct verdict that  defendants had violated ordinance. Ibid. 

g 38 $6 .  Municipal Police Power-Public Convenience. 
A municipality in the exercise of the police power delegated to i t  by G.S. 

160-200 (31) map require a motorist who parks his vehicle in a parking meter 
zone to set the meter in operation by deposing a coin, provided that  the deposit 
of the coin is the method selected by its governing body in the exercise of its 
discretion for the purpose of regulating parking in the interest of the public 
convenience and not a s  a revenue raising measure. 8. v. Scoggin, 1. 

Where a municipal ordinance prescribes that parking in a designated zone 
should be limited to one hour, a motorist cannot be convicted of overtime parlr- 
ing when he parks in such zone for less than the prescribed one hour period, 
and a provision of the ordinance that  a motorist should be subject to criminal 
prosecution if he parks in the one hour zone for longer than twelve minutes 
upon the deposit of a one-cent coin, or twenty-four minutes upon the deposit of 
two one-cent coins for successive periods, is held unconstitutional a s  being 
discriminatory and as  making the period of time dependent not upon public 
convenience but upon the amount of money deposited. Ibid. 

Where a municipal ordinance prescribes one-hour and tmo-hour parking 
meter zones upon the deposit of a five-cent coin, the ordinance may permit by 
nonpenal provisions that  a motorist may deposit a one-cent coin for a shorter 
length of time, provided the motorist may, by depositing additional pennies, 
not to exceed a total of five, remain in the parking space for the total length of 
time prescribed by the ordinance for such zone. Ibid. 

A municipality has no authority to charge a fee or toll for the parking of 
vehicles upon its streets or to lease or let its system of on-street parking meters 
for  operation by a private corporation or individual. Therefore, i t  may not 
pledge revenue derived from on-street meters to the payment of proposed bonds 
for off-street parking arrangements, or consolidate into one project on-street 
and off-street parking. G.S. 160-414 ( d )  and G.S. 160-415 ( g )  a s  they relate 
to on-street parking a r e  void. Britt v. Wilmington, 446. 

On-street parking meters a re  maintained by a municipality in the exercise 
of its governmental powers in the regulation of traffic on its streets, and the 
requirement of the deposit of a coin is in the nature of a tax and is not a fee 
or toll but simply the method for putting the meter into operation, and the 
revenue therefrom must be set apart  and used for expenses incurred in the 
regulation and limitation of vehicular traffic on its streets. Ibid. 



8 54 ANALYTICAL INDEX. [236 

MUNICIPAL CORPORATIONS-Continued. 

The regulations of a municipality for off-street parking meters maintained 
by i t  in  i ts  proprietary capacity may not be enforced by criminal prosecutions. 
Ibid. 

§ 39. Police Power--Public Safety. 
A municipal corporation is given authority by statute to install automatic 

traffic control signals and to compel their observance by ordinance. Cox v.  
Freight Lines, 72. 

A municipality is not entitled to a mandatory injunction to compel a railroad 
company to widen and improve a n  underpass in the interest of public safety 
when such underpass, although within the municipality, constitutes a part  of 
a State highway, since the exclusive control over the underpass in such in- 
stance is vested in the State Highway and Public Works Cc~mmission. William- 
ston v. R. R., 271. 

40. Violation and Enforcement of Police Regulations. 
The proof or admission that defendant owned an automobile registered in 

his name and that  such automobile was parked on a city street in violation of 
its parking meter ordinance without evidence or admission tending to show 
who parked the automobile a t  the time and place in  question, is held insuffi- 
cient to sustain a conviction of defendant of parking or permitting his vehicle 
to be parked in violation of the ordinance. S. v.  Scoggin, 19. 

NEGLIGENCE. 
9 4a. Invitees. 

Person asked to ride in car a s  prospective purchaser if: invitee. Patterson 
v. Mofltt, 405. 

4f. Injury t o  Patrons of Store. 
While a proprietor of a store is not a n  insurer of the safety of its customers, 

he is under duty to exercise ordinary care to keep the aisles and passageways 
where customers a re  expected to  go in a reasonably safe condition and to give 
warning of hidden dangers or unsafe conditions of which he knows or in the 
exercise of reasonable supervision and inspection should know. Lee v.  Green 
& Co., 83. 

The doctrine of res ipsa Zoquituv does not apply to inj-uries resulting from 
slipping or falling on the oiled floor of a store. Ibid. 

In  order for  a customer to  recover for injuries sustainesd in falling upon a n  
oiled floor of a store, the customer must introduce evidence tending to show 
that  the proprietor had the floor oiled or permitted i t  to be oiled in an improper 
manner so a s  to leave i t  in a n  unsafe condition. Ibid. 

Plaintiff's evidence was to the effect that  she slipped and fell on an aisle in 
defendant's store a t  a place that  was slick with excessive? oil or grease, that  
all of the floor in this portion of the store appeared to have been oiled or 
greased, and that  the application was fresh a t  some spotr; and dry a t  others, 
with greater accumulations of oil or grease a t  some places than a t  others. 
Held: The evidence was sufficient to make out a prima facie case and take the 
issue of negligence to the jury. Ibid. 

Where the evidence tends to show that  the floor of a n  entire portion of a 
store had been given some general type of oil treatment, improperly applied 
so that  more oil was allowed to accumulate a t  some pls.ces than a t  others, 
held: I t  is not incumbent upon plaintiff to show when or by whom the treat- 
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ment was applied or the mode of procedure followed in applying it, since the 
fact of its general application supports the inference that  i t  was oiled by or 
under the direction or supervision of the proprietor, and therefore knowledge 
of the proprietor of the hazardous condition may be inferred, since no one needs 
notice of that  which he knows. Ibid. 

§ 7. Intervening Negligence. 
Intervening act of third person which independently and proximately pro- 

duces the injury insulates the negligence of defendant. AfcLaney v. Motor 
Preigh t, 714. 

jj 8. Primary and Secondary Liability. 
In employer's action against third person tort-feasor, defendant may not 

set up doctrine of primary and secondary liabiliry as  between himself and 
employer. Locelte v. Lloud, 663. 

Primary and secondary liability for negligent injury is based on active and 
negative negligence of joint tort-feasors, and where an answer contains no 
factual averments tending to show that the negligence of the pleader was nega- 
tive in character, i t  is insufficient to call the doctrine into play. Ibid. 

jj 9. Foreseeability and Anticipation of Injury. 
Kegligence does not create liability unless it  is the prosimate cause of the 

injury complained of, and foreseeability is an essential element of prosimate 
cause. Deaver 2;. Deaver, 186. 

Proximate cause is a n  essential element of actionable negligence and fore- 
seeability is an essential element of proximate cause. Patterson v. Mofitt, 405. 

jj 9 %. Anticipation of Negligence on P a r t  of Others. 
The rule that a party is not under duty to anticipate disobedience of law or 

negligence on the part of others, but in the absence of anything which gives or 
should give notice to the contrary, is entitled to assume and act  on the assump- 
tion that others will obey the law and exercise ordinary care, held not subject 
to the limitation that such party be absolutely free of negligence on his own 
part, although such rule would not absolve him from liability if his own negli- 
gence constitutes the proximate cause, or one of the proximate causes, of the 
injury. Cox v. Freight Lines, 72. 

Person is not under duty to anticipate negligence on part of others. Yorgan 
v. Saunders, 162. 

EJ 16. Pleadings i n  Negligence Actions. 
In an action for negligence, the defendant may show under a general denial 

that the sole proximate cause of the injury in suit was the negligence of some 
third person, and therefore an allegation to that effect, while ordinarily sur- 
plusage, is harmless. Lovette v. Llofld, 663. 

Plaintiff may properly describe the wounds inflicted upon his intestate as  a 
result of the accident in suit as  bearing upon the allegations of negligence, and 
motion to strike same on the ground that  they tended to create passion or 
prejudice is properly denied. Bumgardner v.  Pence Co., 698. 

Where i t  appears from the facts alleged in the complaint that  the injury was 
independently and proximately produced by the wrongful act, neglect, or de- 
fault of a n  outside agency or responsible third person, defendant's demurrer 
to the complaint should be sustained. McLaney v .  Motor Freight, 714. 
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§ 19a. Negligence-Questions of Law and of F'act. 
What is negligence is a question of law, and when the fricts a r e  admitted or 

established, the court may say whether negligence does or does not exist and, 
if so, whether i t  was the proximate cause of the injury. Codmin v. Nixon, 632. 

§ 1 9 b  ( 1  ) . Sufficiency of Evidence and  Nonsuit on  Issue of Negligence. 
Evidence tending to show that  defendant contractor was operating a small 

electric circular saw on a bench near his house, that  there was sawdust and 
scrap lumber around the bench, that  when plaintiff went out to deliver a busi- 
ness message to defendant, she stepped on something, lost her balance, and 
grabbed a piece of board on the saw bench which jerked her hand into the saw, 
causing serious injury, is held insufficient to overrule nonsuit, since under the 
evidence defendant could not have rasonably foreseen a mishap of such kind 
and nature. Dcaver v. Deaver, 186. 

Plaintiff's evidence tended to show that  he was a n  invitele in defendant's car, 
that after a trip, defendant, who was driving, first alighted, and that  plaintiff, 
who was sitting on the back seat, in attempting to alight, put his hand on the 
center post in such manner that when defendant closed the front door, the 
plaintiff's fingers were caught between the center post and the door, causing 
painful and serious injury. Held: Defendant was not undw duty to anticipate 
o r  foresee before closing the door that  plaintiff's hand was on the door jamb 
in such manner that  his fingers would be caught and crushed by the closing 
door, and nonsuit was properly entered. Patterson v. MoflZtt, 405. 

Plaintiff in a n  action to recover for negligent injury nmst show failure on 
the part  of defendant to exercise due care in the performance of some legal 
duty which defendant owed plaintiff under the circumstances, and that  such 
negligent breach of duty, acting in continuous sequence, produced the injury, 
and that  such result could have been reasonably foreseen b,r a man of ordinary 
prudence under the existing conditions. Nonsuit is proper if plaintiff's evi- 
dence fails to  establish any one of these essential elements. Godwin v. Nioon, 
832. 

g 1%. Nonsuit on Ground of Contributory Negligence. 
Plaintiff's own evidence held to establish contributory neg:ligence proximately 

causing accident a t  barricade of highway under constrnction. Chesson v. 
Teer Co., 203. 

§ 1IM. Nonsuit on Ground of Intervening Negligence. 
Where it clearly appears from the evidence that  the i11jur.r complained of 

was independently and proximately produced by the wrongful act, neglect, or 
default of any outside agency or  responsible third person, defendant's motion 
to nonsuit is properly sustained. Godtoin v. Nixon, 632. 

Ij !M. Instructions in  Actions for  Negligence. 
An instruction which in effect charges that  if defendant failed to avail him- 

self of the last clear chance to  avoid the injury to answer the issue of contribu- 
tory negligence in the negative, must be held for error a s  making the conduct 
of the defendant determinative of the question of whether plaintiff was con- 
tributorily negligent. Spencer v. Motor Co., 239. 

The charge of the court in this case defining contributory negligence and 
placing the burden of proof on the issue upon defendant held without error. 
Anderson v. Oflce Supplies, 519. 
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NUISANCES. 

8 3b. Acts o r  Conditions Constituting Nuisance--Noise and  Disturbance. 
(Abatement of, see Injunctions.) 

The operation of a hammer feed mill for the processing of corn and other 
grains is not a nuisance per se. Wilcher v. Sharpe, 308. 

PARTIES. 

8 10a. Joinder of Additional Parties. 
I t  is the purport of the code of civil procedure that  all persons having inter- 

ests in the action either by way of rights or by way of liabilities be joined so 
that  a single judgment may be rendered effectively determining all  such rights 
and liabilities, and to this end the court has discretionary power to bring in 
additional parties plair~tiff or defendant. Bwgess  v. Trevathan, 157. 

Under G.S. 1-73 the trial court should bring in all  parties who have such 
interest in the subject matter of the action that  a valid judgment cannot be 
rendered in the action completely and finally determining the controversy with- 
out their presence. Art. I ,  sec. 17, of the State Constitution. Garrett v. Rose, 
299. 

Defendant in ejectment set up the defense of title in himself subject to a 
charge upon the land in a specified amount payable to the contingent remain- 
dermen, share and share alike. Held: I t  was error for  the court to refuse to 
permit the administrator of two of such remaindermen to intervene in order 
that  their rights to their respective shares of the consideration could be deter- 
mined. Ibid. 

Action in behalf of injured employee against third person tort-feasor is 
governed by G.S. 97-10 and not code of civil procedure. Lovette v .  Lloyd, 663. 

Employee bringing action under G.S. 97-10 is entitled to prosecute action to 
judgment without joinder of employer or insurance carrier, and may appeal 
from order of joinder. I b i d .  

PARTITION. 

8 4e. Distribution of Proceeds of Sale and  Adjustment of Rights of Parties. 
In  a suit for partition, a tenant in common may assert in her pleading that  

she has paid off a n  encumbrance on the property and ask that she be reim- 
bursed for such sum in the adjustment of the rights of the parties, since the 
proceeding is equitable in nature and the court has jurisdiction to adjust all 
equities in respect to the property. Hcnson v .  Henson, 429. 

5 4g ( a ) .  Actual Partition Under Decree--Hearing of Exceptions by Clerk. 
While the clerk, upon hearing of exceptions to the report of the commission- 

ers for actual partition, may recommit for correction or further consideration, 
or vacate the report and direct a reappraisal, or vacate the report, discharge 
the commissioners and appoint new commissioners to make partition, the clerk 
is without authority to alter the report either by changing the division lines 
or by enlarging or decreasing the owelty charge assessed by the commissioners. 
Langley v. L a n g l e ~ ,  184. 

§ 4 g  (3). Actual Partition Under Decre-Appeals t o  Superior Court. 
Upon appeal to the Superior Court from the disposition made by the clerk 

upon exceptions to the commissioners' report for actual partition, the judge 
has jurisdiction to review the report in the light of the exceptions filed, hear 
evidence, and render such judgment, within the limits provided by law, as  he 



ANALYTICSL INDEX. 

deems proper under al l  the circumstances made to appear to him. Langley v. 
Langley, 184. 

§ 8. Part i t ion by Acts of Partie-Operation a n d  Effect. 

Where each tenant in common owns a defeasible fee with limitation over to 
his cotenants in the event of his death without issue, an11 such tenants volun- 
tarily partition the property by the exchange of deeds conveying all their right, 
title, and interest in the lands allotted to the others, their deeds defeat the 
limitation over and each holds the fee simple absolute in his share. Sutton 
v. sz~ttofl, 495. 

PHYSICIANS AND SURGEONS. 

8 11 W. Scope of Employment and  Unauthorized Operations. 

Evidence tending to show that  a surgeon was authorized only to remove an 
ovarian cyst and that  he removed the ovary and ligated the Fallopian tubes, 
rendering the patient sterile, is sufficient to make out a case of technical 
assault or trespass upon the person of the patient. Lewis v.  Shaver, 510. 

In  this action against a surgeon for a technical assault in performing an 
operation beyond the scope of the one authorized some seven years prior to the 
institution of the action, plaintiff alleged that she did not discover the facts 
until shortly before instituting suit, and also that  defendant fraudulently con- 
cealed and withheld from plaintiff knowledge of the extent of the operation 
performed by him. Plaintiff's own evidence disclosed that  she did not see or 
consult with the surgeon in respect to her condition or the operation after i t  
had been performed. Held: There being no evidence of fraudulent concealment, 
plaintiff's cause is barred by the three-year, G.S. 1-52 ( 5 ) ,  if not the one-year, 
G.S. 1-54 ( 3 ) ,  statute of limitations. Ibid. 

3 16 W . Liability of Surgeon f o r  Negligence of Nurse61 and  Attendants. 
Where the evidence tends to show that  the physician performing the opera- 

tion selected and arranged for the help of a n  anaesthetist employed by the 
hospital and had full power and control over him in the performance of his 
duties during the operation, held the anaesthetist was, during the period of the 
operation, the agent of the physician, and the physician I S  liable for the negli- 
gence of the anaesthetist in the administration of the anaesthetic. Jackson v. 
Joyner, 259. 

Where in a n  action to recover for the death of a child following an operation, 
the complaint alleges that  the defendant physician permitted an overdose of 
anaesthetic to be administered to the patient, and upon the trial there is sub- 
stantial evidence to the effect that  the anaesthetist who performed his duties 
under the direction and control of the physician was negligent, error in the 
charge to the effect that  the physician would not be liable for the negligence of 
the anaesthetist must be held prejudicial. Ibid. 

§ 20. Sufflciency of Evidence of Malpractice. 

The evidence tended to show that  plaintiff underwent a lumbar sympathec- 
tomy for peripheral vascular disease, which he was advised would take only 
some forty-five minutes, that  he was in the operating room over seven hours, 
that  during the course of the operation a vein was inadvertently punctured, 
that  in a n  attempt to  control the bleeding other perforations of the blood 
vessel occurred, that  thereupon the chief of the surgical clervice of the hospital 
was called in, who, upon ascertaining the patient's condition, abandoned al l  
efforts to repair the blood vessels, but tied off and cut the torn vesseh together 
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with connecting flbrous tissue en  maase. The evidence further tended to show 
that  the resulting interference with circulation caused gangrene in the patient's 
left leg, making i t  necessary to amputate it, first below the knee and later after 
a debridement, above the knee, and that  later a blood clot in the right leg 
caused gangrene, making i t  necessary to amputate plaintiff's right leg. Held: 
The evidence was sufficient to be submitted to the jury on the issue of the sur- 
geon's negligence in a n  action against the surgeon and against the hospital 
employing him. Waynick  v. Reardon, 116. 

PLEADINGS.  
9 2. Joinder of Causes. 

Ordinarily, only matters which are  germane to the original or primary cause 
of action and in which all  the parties hare  a community of interest may be 
litigated in the same action. TVrenn 2;. Graham, '719. 

The personal injuries and property damage suffered by a party, and not the 
accident causing them, is the subject of his action in tort, and his right to com- 
pensation therefor is the claim he asserts, and only such torts as  arise imme- 
diately and directly out of the subject of the original or primary action and 
which have such relation thereto that  their adjustment is necessary to  a full 
and flnal determination of thCt cause may be joined in the complaint or pleaded 
a s  a cross action. Ibid. 

9 3a. C o m p l a i n t s t a t e m e n t  of Cause of Action in General. 
The plaintiff must allege in his complaint every fact necessary to constitute 

his cause of action. Wells  u. Cla~ ton , ,  102. 
Complaint may not allege facts by reference to another paragraph of the 

complaint in which the facts a re  alleged. Alexander v. Brown, 212; Wrenn  
v. Cfrakam, 719. 

The function of the complaint is to present a statement of the material, 
essential, or ultimate facts upon which plaintiti's claim to relief is founded ; i t  
should not allege evidentiary facts or throw charges not essential to statement 
of cause. Bpain v. Brown, 355. 

5 7. Answer-Defenses in General, F o r m  and  Contents. 
To be sufficient, the answer must contain a denial of each material allega- 

tion of the complaint controverted by defendant, or a statement of new matter 
constituting a n  affirmative defense, or a statement of new matter constituting 
a counterclaim, G.8 .  1-135. Such new matter may constitute both an affirma- 
tive defense and a counterclaim. Wells  v. Clayton, 102. 

The answer must either admit or deny the several allegations contained in 
the complaint; in addition defendant may allege new matter in confession and 
avoidance or constituting a setoff, or a n  affirmative defense, or a cross action 
or counterclaim; it should not allege evidentiary matter, or throw charges or 
countercharges not essential to the statement of the defense or counterclaim. 
Elpain v. Brown, 355. 

g 9. Answer--Pleas in Confession and  Avoidance. 
A plea in  confession and avoidance admits the cause of action alleged by 

plaintiff and sets up some new affirmative matter in avoidance of same. Well8 
v. Clayton, 102. 
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s 10. Counterclaims and  Cross-Actions. 
Under G.S. 1-137 (1) defendant may set up a s  a counterclaim a n  action exist- 

ing in  his favor either by himself or together with the other defendants against 
plaintiff, or all  plaintiffs, if there be more than one, upon which a several judg- 
ment might be had, provided such cause of action arises cut of the contract or 
transaction set forth in the complaint a s  the foundation of plaintiff's claim. 
Garrett v. Rose, 291). 

A party may not bring forward allegations contained in prior paragraphs 
of the pleading by referring to such paragraphs by number and stating that 
pleader repleads them. Rule of Practice in the Supreme Court 20 ( 2 ) .  Tl'rmzn 
v. C h h a m ,  719. 

Ordinarily, only matters which a re  germane to the original or primary cause 
of action and in which all  the parties hare  a community of interest may be 
litigated in the same action. Ib id .  

The personal injuries and property damage suffered by a party, and not the 
accident causing them, is the subject of his action in tort, and his right to com- 
pensation therefor is the claim he asserts, and only such torts a s  arise imme- 
diately and directly out of the subject of the original 01 primary action and 
which have such relation thereto that  their adjustment is necessary to a full 
and final determination of that  cause may be joined in the complaint or pleaded 
a s  a cross action. G.S. 1-123. Ib id .  

Defendant may not set up cross action against his codefendants to recover 
for his own injuries or damage. Ib id .  

9 13. OfRce and  Necessity for  Reply. 
New matter in a n  answer constituting a counterclaim i:s to be taken a s  t rue 

for the purposes of the action unless it is actually controverted by a reply, 
G.S. 1-159, or  by implication of law because not served upon plaintiff or his 
counsel a s  required by G.S. 1-140. Wells v. CXayton, 102. 

New matter in the answer not relating to a counterclaim is deemed contro- 
verted by plaintiff a s  upon direct denial or avoidance as  the case may be with- 
out a formal reply, G.S. 1-159, although the court may require plaintiff, on 
defendant's motion, to reply to new matter constituting a defense by way of 
avoidance, G.S. 1-141. Ibid.  

7!he function of a reply is limited to an admission or denial of new matter 
set  up in the answer and to such amplification of plaintifli's cause of action a s  
may be rendered necessary by such new matter, and no reply is necessary or 
proper when the answer consists only of adniissions or de.nials, and thus closes 
the issues. Spain v. Brown, 355. 

14. F o r m  and  Contents of Reply. 
The rule which prohibits the incorporation of extraneous, evidential, irrele- 

vant, impertinent, or scandalous matter in a complaint or answer applies with 
equal force to a reply. G.S. 1-153. This is particularly true if such matter 
may well tend to prejudice defendant when read to the jury. Spain v. Brown, 
355. 

The function of a pleading is not to narrate the evidence nor to throw 
charges and countercharges not essential to the statement of a cause of action, 
affirmative defense, or counterclaim ; only the facts to which the pertinent, 
legal, or equitable principles of law a r e  to be applied should be stated in the 
pleadings. Ib id .  
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8 15. OfEce a n d  Effect of Demurrer. 
A demurrer admits the truth of the allegations of fact contained in the com- 

plaint together with relevant inferences of fact necessarily deducible there- 
from, but does not admit conclusions or inferences of law. Bwngardner v. 
Fence Co., 698; McLaney v. Motor Freight, 714. 

Upon demurrer, the complaint will be liberally construed, giving the pleader 
every reasonable intendment in  his favor, and the demurrer overruled unless 
the pleading be fatally defective. Ibid. 

Upon demurrer, a pleading will be liberally construed in favor of the pleader. 
Oakley v. Texas Co., 751. 

Q 16. Time of Demurring and Waiver of Right  to Demur. 
The filing of answer does not waive the right to demur on the ground that  

the complaint fails to s tate  a cause of action. Hawington & Co. v. Renner, 321. 

Q 17c. Defects Appearing o n  Face of Pleading and  "Speaking Demurrers." 
A demurrer tests the legal sufflciency of the facts a s  alleged in the pleading 

challenged, and the demurrer may not incorporate a supposed fact not shown 
by the pleading for the purpose of attack. The allegation of fact in the de- 
murrer constitutes i t  a "speaking demurrer." McDowell v. Blythe Brothers 
Co., 396. 

8 19b. Demurrer f o r  Misjoinder of Parties. 
Where the complaint fails to s tate  a cause of action in favor of additional 

parties plaintiff, demurrer should be sustained as  to such additional parties, 
but demurrer to the complaint for misjoinder of parties should be denied. 
LShelby v. Lackey, 369. 

Q 19f. D e m u r r e l ~ A i d e r  of Complaint by Answer. 
A fatal omission in the complaint is cured if such omission is supplied by an 

afarmative allegation of the answer. Cox 2;. Freight Lines, 72. 

8 22b. Amendment by Permission of Trial Court. 
Where a n  amended complaint is filed after expiration of the time allowed in 

the order permitting the filing of the amendment, the trial court has the dis- 
cretionary power to enter a n  order extending the time for the filing of the 
amendment to the date of the hearing and overrule defendant's motion to strike 
on the ground that the amendment was filed after the expiration of the time 
allowed. Alexander v. Broum, 212. 

8 Z3. Amendment After Decision o n  Appeal. 
Upon sustaining demurrer to the complaint for its failure to s tate  a cause 

of action, the plaintiff may move to amend within the time allowed by G.S. 
1-131. Upon its failure to do so, the cause will be dismissed. Builders Corp. 
v. Casualty Co., 513. 

8 24. Varlance Between Allegation and  Proof. 
Proof without allegation is a s  unavailing a s  allegation without proof. Smith 

v. Barnes, 176 ; Lamb v. Staples, 179 ; Fremont v. Baker, 253 ; Aiken v. Sander- 
ford, 760. 

8 25. Questions and  Issues Raised by Pleadings. 
An issue of fact is raised for the determination of the jury whenever a mate- 

rial fact, which is one constituting a part of plaintiff's cause of action or the 
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defendant's defense, G.S. 1-172, G.S. 1-196, is alleged by one party and denied 
by the other. Wells v. Clayton, 102. 

3 26 $5. Admission o r  Denial a n d  Necessity fo r  Proof. 
Plaintiff must prove every material fact alleged by him if i t  is denied by the 

answer of defendant, but this rule does not apply to a n  immaterial allegation. 
Wells v. Clayton, 102. 

If a fact essential to plaintiff's cause of action is admitted in the answer not 
only is plaintiff not required to prove same, but such fact is to be taken as  true 
for all  purposes connected with the trial whether or not the admission is intro- 
duced in evidence. Ibid. 

Allegations constituting counterclaim deemed admitted in absence of reply 
unless not served on plaintiff, in  which event they a r e  denied by implication of 
law. Ibid. 

Allegations in answer not constituting counterclaim deemed denied without 
formal reply. Ibid. 

3 27. Motion for  Bill of Particulars. 
Motion for bill of particulars is addressed to the sound discretion of the trial 

judge, and his ruling thereon is not reviewable in the absence of abuse. Tillis 
v. Cotton Milla, 533. 

§ 28. Judgment  on Pleadings. 
Even though a n  issue of fact be raised by the pleadings, if the party having 

the burden of proof thereon fails to introduce any evidence, the adverse party 
is entitled to judgment on the issue. Wells v. Clayton, 102. 

Plaintiff is entitled to judgment a s  a matter of law upon a plea in confession 
and avoidance if defendant fails to prove the new matter alleged by him to 
avoid the confessed cause of action, regardless of whether the new matter con- 
stitutes a counterclaim or an affirmative defense. Ibid. 

Admissions in answer which do not amount to admissions of ultimate facts 
constituting plaintiff's cause cannot support judgment on pleadings. Garrett 
v. Rose, 299. 

:In determining a motion for judgment on the pleadings, the court's decision 
must be based upon facts alleged on the one hand and admitted on the other, 
and i t  is error for the court to hear evidence and find facts in support of its 
judgment upon the motion, since if the pleadings raise any issues of fact they 
must be tried by a jury in the absence of waiver of jury trial and agreement 
that  the court should find the facts. Remsen v. Edwards, 427 ; Crew v. Crew, 
528. 

3 31. Motions t o  Strike. 
The wife's motion to strike allegations in her husband's reply attacking the 

validity of a separation agreement entered into by the parties should have been 
allowed under the facts of this case, i t  appearing that  the agreement was not 
subject to attack on the grounds alleged and that  the f~usband was estopped 
from attacking i t  by his ratification and confirmation of the agreement, leaving 
for adjudication the respective rights of the parties under the terms of the 
agreement. Howland v. Stitzer, 230. 

Allegations of a n  answer which either in themselves lor in  connection with 
other averments tend to s tate  a defense or a counterclaim cannot be held irrele- 
vant and should not be stricken upon motion. Garrett v .  Rose, 299. 
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The defense of the statute of frauds cannot be raised by demurrer or by 
motion to strike, notwithstanding that  evidence in support of the contract may 
be inadmissible because the agreement was not in writing. Wells v. Foreman, 
351. 

I n  action to recover money expended in reliance on oral contract to convey, 
allegations relating to the contract, acceptance of benefits by promisor and 
breach of the agreement a re  competent to rebut presumption that  expenditures 
were gratuitous, and motion to strike was properly denied. Ibid. 

Allegations in reply that  defendant had pleaded guilty in criminal prosecu- 
tions to matter forming basis of cause of action and knew allegations of his 
answer were absolutely untrue held properly stricken on motion. Spain v. 
Brown, 355. 

Where the financial condition of a party is material to the inquiry the 
adverse party may allege such fact, but allegations of particular judgments 
and claims and indebtedness should be stricken on motion a s  being evidentiary 
or  relating to matters immaterial to the issue. Crew v. Crew, 528. 

In  action by employee under G.S. 97-10, allegations of answer which set up 
independent negligence of employer and contributory negligence of employee 
should not be stricken on motion, but allegations setting up primary negligence 
of employer and right to contribution against him as  joint tort-feasor should 
be stricken. Lovette v. Lloyd, 663. 

Motion to strike allegations describing injuries in negligence case held prop- 
erly denied. Bumgardner v. Pence Co., 698. 

PRINCIPAL AND AGENT. 

9 7d. Ratification and  Estoppel. 
A principal may not ratify that  par t  of a contract favorable to him and 

reject that  par t  which is unfavorable, but by electing to retain the beneflts, 
ratifies the entire transaction. Greene v. Bpivey, 435. 

PRINCIPAL AND SURETY. 

g 8. Bonds for  Private  Construction. 
The fact that  a contractor's performance bond, executed in favor of the 

owner by the contractor as  principal and a corporation a s  surety, stipulates 
that  all  persons furnishing labor o r  material for the job should have a direct 
right of action on the bond, does not change the status of the surety or make i t  
a principal debtor. Builders Corp. v. Casualty Co., 513. 

A contractor's performance bond must be construed with the building con- 
tract to which it refers and relates since the obligations of the surety a re  to be 
measured by the terms of the principal's agreement with the owner, and there- 
fore complaint in a n  action by a material furnisher against the surety which 
fails to attach the contract between the builder and the contractor or allege 
the material terms thereof so that  the liability of the contractor to the owner 
may be ascertained, is demurrable notwithstanding that  the bond gives mate- 
rial furnishers right of direct action on the bond. Ibid. 

PUBLIC OFFICERS. 

g 1. Nature a n d  Definition. 
Where a n  office created by the General Assembly imposes duties involving 

decisions a s  to property from which a n  appeal would lie, the oflice is a public 
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PUBLIC OFFICERS--Continued. 

office notwithstanding the absence of substantial compensation, and notwith- 
standing a legislative declaration that  the incumbents should be considered a s  
holding offices a s  commissioners for  a special purpose. Harrington & Co. v. 
Renner, 321. 

8 2. Appointment o r  Election by Boards o r  Commissions. 
Procedure to fill vacancy in membership on county board of education. 

Atlcins v.  Fortner, 264. 

9 4b. Prohibition Against Holding More Than  One Public Office. 
A statute set up a zoning commission and provided that  four of its commis- 

sioners should be appointed by the board of commissioners of the county, 
and that one of its number should be appointed by the commanding officer of a 
nearby a i r  base. The commanding officer appointed a na~ral  officer to the com- 
mission. Held:  A naval officer holds office under the United States Government 
and therefore under the provision of Art. SITT, sec. 7, of the State Constitu- 
tion, he could not hold the office of zoning commissioner under the statute, and 
was neither a de facto nor a de jure commissioner. .Yarrington d Co. v.  
Renner, 321. 

9 (ic. Vacancies in  Public Office. 
A public office is vacant when i t  is without an incumhcnt who has the legal 

right to exercise its functions, and a vacancy occurs as  of the time of the 
happening of the event which is the cause of the racancg. Atlzins v. Fortner, 
264. 

Where a vacancy in a public ofice occurs by r i r tue of t le  constitutional pro- 
vision against double office holding, Constitutiorz of North Carolina, Art. XIV, 
Sec. 7, such vacancy occurs a s  of the date of the acceptanve of the second office 
unaffected by the fact that  the person accepting the secoqd office continues to 
discharge the duties of the office in good faith, since ignorance of the law 
excuses no man. Ibid. 

9 ?a. Performance of Public Duties. 
Afandami~s will not lie to control discretion of public officer in exercise of 

judgment and discretion. Willian~stori 1.. R. R., 271. 

8 7 M b. Unauthorized Use of Public Property. 

!I1l1e elements of the offense created by G.S. 14-247 and G.S. 14-252 are ( 1 )  
the use of a vehicle belonging to the State or one of the political subdivisions 
named in the statute ( 2 )  by a public official or emplojee answering to the 
statutory description ( 3 )  for  a private purpose, and a warrant which fails to 
charge that  the use of a police car by a policeman of a mu~icipal i ty  was for a 
private purpose, is insufficient to charge the offense. Halclii)ls u. Reynolds, 
422. 

8 9. Attack and  Validity of Public Acts. 
In  the absence of evidence to the contrary, it  will be presumed that the acts 

of public officers a re  in all  respects regular. S. u. Gaston, 499. 

QUIETING TITLE. 

8 2. Suits t o  Quiet Title. 
In  a suit under G.S. 41-10 to quiet title, plaintiff is required to allege owner- 

ship of the land in controversy or that  he has some estate or interest in i t  and 
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QUIETING TITLGCont inued .  

that  defendant has asserted some claim adverse to plaintiff's title, estate or 
interest, but plaintiff is not required to allege or show the specific circumstances 
giving rise to defendant's adverse claim unless i t  is essential for plaintiff to 
overcome such claim in order to establish his own title, estate or interest. 
Wells v. Clayton, 102. 

Where defendant in action to quiet title fails to offer any evidence in sup- 
port of plea in confession and avoidance, plaintiff is entitled to judgment. Ibid. 

RAILROADS. 

8 3. Condition and  Maintenance of Underpasses. 
Municipality cannot compel railroad to widen and improve underpass form- 

ing part of State highway; mandamus will not lie to compel State Highway 
Commissioners to vote for such project. Williamston v. R. R., 271. 

§ 4. Accidents a t  Grade Crossings. 
Evidence tending to show that  defendant's shifting engine approached the 

grade crossing during the dark hours of early morning, down grade with a 
minimum of noise, without lights and without any warning signal, and struck 
the car in which plaintiff was riding a s  a passenger, held to take the case to 
the jury on the issue of defendant's negligence and plaintiff's contributory 
negligence in failing to see the train and give warning thereof to the driver in 
time for the driver to have avoided the accident, and nonsuit was improperly 
granted. James v. R. R., 290. 

Both the engineer and passengers in motor vehicles a re  held to the rule of a 
reasonably prudent man to avoid accidents a t  grade crossings. Ibid. 

Evidence held to show contributory negligence as  matter of law on part  of 
motorist driving across tracks without looking. Woodall ti. R. R., 548. 

§ 7. Fires  E'rom Right  of Way. 
A railroad company is not a n  insurer against loss by fire originating from 

sparks from its engines, but may be held liable therefor only on the ground of 
negligence, with the burden on plaintiff to prove such negligence by the pre- 
ponderance of the evidence. Fleming v. R. R., 668. 

And also that  fire which burned timber originated on defendant's right of 
way. Ibid. 

I n  a n  action against a railroad company to recover for loss of timber by fire, 
evidence that  the fire originated on defendant's right of way from sparks 
emitted by defendant's engine, makes out a prima facie case, placing defendant 
in the position of having to go forward with the evidence or risk a n  adverse 
verdict, but does not create a presumption of fact that defendant's engine was 
not handled by a skillful engineer in a reasonably careful manner. Zbid. 

RECEIVERS. 

§ 7. Nature and  Grounds of Remedy of Receivership. 
G.S. 55-147 to G.S. 55-160, inclusive, a re  applicable a s  near a s  may be to 

a receivership under G.S. 1-502. Surety Corp. v. Sharpe, 35. 

9 9. Title t o  and  Possession of Property. 
A receiver takes the property of the insolvent debtor subject to the mort- 

gages, judgments and other liens existing a t  the time of his appointment, and 
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upon the sale of encumbered property by the receiver free of such liens, the 
liens a re  transferred to the proceeds of sale. G.S. 55-149, G.S. 65-154. S u r e t y  
Corp. v. Sharpe,  35. 

5 12c. Receivership of Insolvents-Priorities of Payment  of Debts. 
Priority of payment of lienholders, indebtedness incurred in operation of 

business by receiver, costs of administration, taxes, tbtc. S u t c t ~  Covp .  v. 
Sharpe,  35. 

Receivership of an insolvent is a n  act of banlxuptcp which puts into oper- 
ation 31 U.S.C.A. 191, which stipulates that debts due the United States shall 
have priority, but does not create a lien upon the debtor's; property in favor of 
the United States, and therefore does not give the Cnited States priority over 
a bona flde conveyance made by the debtor before receivwship or over a prior 
specific lien embracing specific property of the debtor as  contrailistinguished 
from a general lien covering all  his property. Ib id .  

Preferences a re  not favored and can only arise by rewon of some definite 
statutory provision or some fixed principle of common law. Ib id .  

,4n item of operating espense, even though it  is incurled bp the receiver in 
conformity with an order of the court for the operation of the business by the 
reveiver, is not entitled to priority orer  non-consenting Lienholders who were 
given no notice. Ib id .  

G.S. 65-136 gives priority to laborers for wages due for work perfor~ned dur- 
ing the period of the two months prior to the date proceedings in insolvrncy 
were instituted, and does not apply to wages during the period the business 
is operated by the receiver. Ib id .  

'The contract price for repairing machinery of the concern on a single occa- 
sion is not a claim for "wages" within the purview of G S. 55-136, and cannot 
be entitled to preference under that  statute regardless of whether the contract 
was esecuted prior to, or subsequent to the operation of the business by the 
receiver. Ib id .  

A judgment rendered in favor of a claimant after the appointment of a 
receiver for the debtor cannot create a lien against the debtor's property be- 
cause such property is vested in the receiver a t  the time of the rendition of the 
judgment. Ib id .  

Indebtedness incurred by a receiver in operating the business of a private 
concern owing no duty to the public has priority orer the claim of a lienliolder 
when such lienholder expressly or impliedlg consents to such operations by 
the receiver. Ib id .  

The courts will not direct a receiver as  to the distribution of a fund before 
the receiver has such fund in hand. Ib id .  

8 l a d .  Exceptions to Receiver's Report and Proof of Claims. 
The United States filed claim against the receiver for damages for brrnc.11 

of contract bp receiver in failing to deliver goods in accordance with contract 
executed with the receiver in the operation of the business. The claim was 
challenged, but the other claimants failed to demand jury trial on their excep- 
tions. G.S. 55-153. Held:  I t  was incumbent on the United States to establish 
its claim before the judge in conformity with the practicme whew jury trial is 
waived, and when it  presents no evidence thereon it  fails to establish the claim 
in fact, and the order of the judge allowing same without evidence and finding 
by the court thereon is ineffective. S u r e t l ~  Corp.  v. Shnvpe ,  33. 
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RECEIVING STOLEN GOODS. 

8 4. Presumptions and  Burden of Proof. 
Possession of recently stolen property, without more, raises no presumption 

that  the possessor received i t  with knowledge that  it had been feloniously 
stolen. S. v .  Hoskins, 412. 

5 6. Sufficiency of Evidence and  Nonsuit. 
Circumstantial evidence held insufficient to be submitted to jury in this 

prosecution for receiving stolen tires with knowledge they had been stolen. 
8. v. Hoskim, 412. 

REFERENCE. 
§ 3. Compulsory Reference. 

An action on a note given to finance a n  automobile, in which all payments 
alleged by defendant a re  admitted by plaintiff, does not involve a long account 
with charges and discharges as  contemplated in G.S. 1-189 and is not subject to 
compulsory reference notwithstanding further counterclaims for usury and 
damage for the mortgagee's alleged breach of his agreement to procure insur- 
ance on the car. Finance Co. v. Culler, 758. 

§ 9. Exceptions to Report and  Preservation of Grounds of Review. 
Where motion to remove the referee is made prior to the time his report is 

filed, and a n  appeal is taken from the granting of the motion, the Superior 
Court, upon the certification of the decision of the Supreme Court reversing 
the jud,gment, has discretionary power to allow the filing of exceptions to the 
report, even though the report was filed prior to the hearing of the motion for 
removal. Keith 27. Silvia, 293. 

SALES. 

g 27. Actions and  Counterclaims for  Breach of Warranty. 
Where the sole defense to a n  action on a note for the purchase price of a n  

article is breach of warranty in the sale of the article, the jury should be 
instructed to answer the issue a s  to the amount plaintiff is entitled to recover 
in the amount of the note, with damages on the counterclaim to be ascertained 
under a subsequent issue, but where under instructions of the court the jury 
applies the counterclaim to a reduction in the amount due on the note, and 
there is no error in the court's charge as  to the measure of damages for breach 
of warranty, the result is not prejudicial and a new trial will not be awarded. 
Harris v .  Canady, 613. 

SCHOOLS. 

3a. Consolidation of Districts. 
This action was instituted to enjoin school authorities from consolidating a 

non-special tax district for administrative and attendance purposes with a 
special tax district having no special tax under G.S. 115-189, G.S. 115-361, plain- 
tiffs alleging that  the consolidation was not authorized by law and that  such 
consolidation, under the circumstances, amounted to abuse of discretion. Held: 
It having been determined on a former appeal that  the County Board of Edu- 
cation had authority to order the consolidation under the provisions of G.S. 
115-99, and i t  appearing from the facts alleged that there were cogent reasons 
for consolidating the schools negating abuse of discretion in the decision to 
consolidate, defendants' demurrer ore tenus to the complaint was properly 
sus ta ind .  School District Committee v. Board of  Education, 216. 
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8 4b. County Boards of Education. 
Procedure to fill vacancy in menibership of county board of education. 

Atkims v.  Portner, 264. Acceptance of another office creates vacancy a s  of 
time of acceptance of second office. Ib id .  

8 6a. Selection of School Sites. 
While school authorities hare the discretionary power to select sites for new 

schools and to change the location of existing schools, G.S. 115-85, their action 
in this regard may be enjoined when it  is without authority of law, or when 
the selection of a proposed site is so clearly unreasonatle as  to amount to a 
manifest abuse of their discretion. Brozc-?z v. Candler ,  5'76. 

A "school district" is the equivalent of a "township" within the meaning of 
G.S. 115-61, and therefore the selection of a site by the school authorities for 
the sole high school within a school district is not forhidden by the statute 
even though it  result in two high schools within the township. Ib id .  

Even though a county home be construed a county building within the pur- 
view of G.S. 163-9 ( 9 ) ,  the statute refers to a change in the location of a county 
building, which embraces the space occupied by the building and such adjacent 
land a s  is reasonably required for its convenient use, and not to changes in 
the use of a part of the site of a county building, and therefore the statute 
does not preclude school authorities from selecting, without advertising, a par t  
of the grounds of a county home for the site of a high school when its use 
would not interfere with the use of the remainder of the site for a county home. 
Ibid. 

The fact that  the site for a high school selected by t l i ~  school authorities in 
a mountainous section of the State may be approached only by a crooked high- 
way and over a narrow bridge, and that there may be olher satisfactory sites 
for such school, does not compel or support the concli~sion that  the school 
authorities abused their discretion in selecting the site. Ib id .  

SEARCHES AND SEIZURES. 

9 1. Necessity f o r  Warrant .  
Where officer sees nontax-paid liquor in car driven by defendant and ad- 

mitted by him to be his, officer may complete search and seize contraband. 
S. u. Harper, 371. 

§ 2. Requisites and Validity of Warrant .  
Where the peace officer duly swears to and signs the complaint-affidavit 

made out on his information, the fact  that  the oral information upon which it 
is based was given prior to the taking of the oath is not an irregularity, but is 
in accordance with statutory procedure. S. v. R a i n e y ,  '738. 

SPECIFIC PERFORMANCE. 

§ l a .  Specific Performance in General. 
The remedy of specific performance is available only tct compel a party to do 

precisely what he is obligated to do under the terms o,C the contract, and it  
cannot be used to make a new or different contract for the parties simply 
because the one made by them proves ineffectual. M c L e a n  v. K e i t h ,  59. 
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STATE. 

8 3. Claims and  Actions Against State o r  Political Subdivisions. 
While a State agency may be sued only in the manner provided by statute, 

such immunity does not extend to State officers, who may be sued for acts in 
disregard of law which invade or threaten to invade personal or property 
rights of citizens. Williamston v. R. R., 271. But the courts will not control 
the exercise of judgment or discretion by a State officer in the discharge of his 
duties. Ibid. 

STATUTES. 

5 5a. Construction and  Operation of Statutes i n  General. 
Where the same statute contains a particular provision, which embraces the 

matter under consideration, and a general provision, which includes the same 
matter and is incompatible with the particular provision, the particular pro- 
vision must be regarded a s  a n  exception to the general provision, and the gen 
era1 provision must be held to cover only such cases within its general language 
a s  a re  not within the terms of the particular provision. Utilities Corn. v. Coach 
Co., 583. 

§ 10. Effective Date of Statutes. 
Where a statute expressly provides that  i t  should not apply to pending liti- 

gation, such limitation will not be enlarged to exclude from its operation causes 
of action arising prior to its effective date when action thereon is not brought 
until subsequent to its effective date. The maxim expressio unius est exclusio 
alterius applies. Spcncer v. Motor Co., 239. 

Statute creating presumption of evidence may be given retroactive effect. 
Ibid. 

5 11. Construction of Criminal Statutes. 
Penal statutes are  construed strictly against the State and liberally in favor 

of the private citizen with all  conflicts and inconsistencies resolved in his 
favor. S. u. Scoggin, 1. 

TAXATION. 

5 . Debts Within Meaning of Constitutional Restrictions. 
A municipality may pledge the revenues from a proper proprietary under- 

taking to the payment of bonds issued in connection therewith, since in such 
instance no debt is incurred within the meaning of the Constitution. Britt v. 
Wilmington, 446. 

5 4. Necessary Expenses and  Necessity f o r  Vote. 

Ballot and bond order held sufficiently definite to submit question of enlarge- 
ment and improvement of county hospital. Bider v. Lenoir County, 620. 

While unallocated nontax moneys may be expended by county for the public 
purpose of a county hospital, where the question of issuing bonds therefor is 
submitted to a vote by bond order stipulating maximum amount of funds to be 
used, the county may not supplement bond funds by large amount of nontax 
revenue. Ibid. 

5 38a. Recovery of Illegal Expenditures o r  Enjoining Issuance of Bonds. 
A suit instituted by a taxpayer to recover moneys illegally expended by a 

municipality upon refusal of the authorities to act, is basically equitable in 
nature, and where the taxpayer has successfully prosecuted the suit the court 
should allow a reasonable fee to his attorney out of the funds actually received 
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by the city a s  a result of the suit, but no compensation or allowance of any 
kind may be made to the suing taxpayer for his time or effort. Horner v. 
Chamber of Commerce, 96. 

An action to determine the right of a municipality to issue certain bonds 
will be treated as  a n  adversary proceeding and will be decided irrespective of 
any stipulations of legal conclusions by the parties, since in no erent could 
plaintiff taxpayer stipulate away the rights of all the taxpayers of the munici- 
pality. Britt  v. Wilmington, 446. 

Action to enjoin issuance of hospital bonds and to restrain disbursement of 
county funds therefor on the ground of those irregularities in the bond order 
and form of ballot asserted in this case held precluded by G.S. 153-90 or G.S. 
153-100 because not instituted until after thirty days subsequent to the state- 
ment of the result of such election. Rider v. Latoir  County, 620. 

County should be restrained from supplementing bond revenue with nontax 
funds greatly in excess of total maximum expenditures !jet forth in the bond 
order, and suit in this case held not barred by laches. Ibid. 

Q 40h. Title and  Rights of Purchaser  a t  Tax Foreclosure. 
Inchoate dower cannot deprive the purchasers a t  a tax foreclosure from the 

present right of possession. New Haitover C!oimty v. Holntes, 566. 

TORTS. 

9 4. Determination of Whether  Tort  is Jo in t  o r  Severad. 
I n  employee's action against third person tort-feasor defendant may not 

join employer as  joint tort-feasor, since Compensation Act abrogates tort lia- 
bility of employer to employee. Lovette v. Lloyd, 663. 

TRIAL. 
9 8. Time of 'l'rial. 

Trial prior to the expiration of the time for flling answer is a t  least a mate- 
rial irregularity, since the cause is not then a t  issue. Warshaw u. wars ha^, 
754. 

8 16. Withdrawal of Evidence. 
Where, upon objection, the court withdraws a n  unresponsive answer of a 

witness and categorically instructs the jury not to consider it ,  the action of the 
court in striking out the answer and withdrawing it  fro:m the jury precludes 
prejudicial error. Mintz v. R. R., 109. 

8 17 M . Admission of Evidence After Verdict. 
Additional evidence may not be introduced after judgment, and no appeal 

lies from the denial of a party's motion to be permitted to introduce such eri- 
dence. New Hanover County v. Holmss, 565. 

+j 10. Province of Court and  J u r y  i n  Regard t o  Evidence. 
The truth or falsity of the evidence and what i t  proyes a re  the exclusive 

province of the jury. James v. R. R., 290. 

8 21. OfRce and Effect of Motion t o  Nonsuit. 
An order overruling demurrer does not preclude motion for judgment a s  in 

case of nonsuit upon the trial, since the demurrer tests ):he sufficiency of the 
pleadings, G.S. 1-127, while the motion to nonsuit tests the sufficiency of the 
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evidence, G.S.  1-183, and the two a re  dissimilar in purpose and effect. Lewis 
u. Shaver, 510. 

5 22a. Consideration of evidence on Motion to Nonsuit. 
On motion to nonsuit, plaintiff's evidence and so much of defendant's evi- 

dence as  tends to support plaintiff's case must be accepted a s  true and liberally 
construed in plaintiff's favor, giving him every reasonable inference and intend- 
ment which may be logically drawn therefrom. James v. R. R., 290. 

On motion to nonsuit, the eridence will be considered in the light most favor- 
able to plaintiff, giving him the benefit of every reasonable intendment and 
inference to be drawn therefrom. H a x e s  v. Refilling Co., 643. 

b .  Consideration t o  B e  Given Defendant's Evidence on  Motion t o  Non- 
suit. 

Only so much of defendant's evidence a s  is favorable to plaintiff or tends to 
explain or make clear plaintiff's evidence may be considered upon defendant's 
motion to nonsuit, and evidence offered by defendant in conflict with or con- 
tradictory to plaintiff's evidence may not be considered. W a r d  v .  Cruse, 400. 

Defendant's evidence which is not a t  variance with plaintiff's evidence but 
which tends to explain and implement it, may be considered on motion to non- 
suit. Sechler v. Freeze,  522; Transport  Co. v. Ins. Go., 534. 

Where plaintiff's witness testifies as  to statements made by defendant, and 
defendant testifies in explanation and clarification thereof, defendant's testi- 
mony is competent to be considered on plaintiff's motion to nonsuit. Empress 
Co. v. Joncs, 542. 

5 22c. Nonsuit-Contradictions and  Discrepancies i n  Evidence. 
Upon motion to nonsuit, the credibility of witnesses and the weight to be 

given their testimony a re  matters within the province of the jury, and i t  may 
accept as  true a part  of the testimony offered by a party and reject as  false the 
remainder of such testimony. Cox v. Freight Line.?, 72. 

5 23a. Nonsui tSuff lciency of Evidence in  General. 
Nonsuit may not be entered upon a particular theory of liability unless such 

theory is not supported by the pleadings, liberally construed in favor of the 
plaintiff. or by the eridence, considered in the light most favorable to plaintiff. 
Cox v. Freight Lines, 72. 

If plaintiff's evidence and so much of defendants' eridence a s  is favorable to 
plaintiff, amounts to more than a scintilla of evidence tending to establish the 
affirmative of the issue, defendants' motions to nonsuit are  properly overruled. 
Wallnick v. Reardon, 116. 

More than a scintilla of evidence in support of plaintiff's claim takes the 
issue to the jury. James v. R. R., 290. 

Even though on motion to nonsuit, the evidence must be considered in the 
light most favorable to plaintiff, i t  must do more than raise a suspicion, con- 
jecture, guess, surmise, or speculation as  to the pertinent facts in order to 
justify its submission to the jury. Transport  Co. v. Ins. Co., 534. 

While the evidence must be considered in the light most favorable to plain- 
tiff on motion to nonsuit, the evidence must tend to prove the fact in issue a s  
a fairly logical and legitimate deduction, and evidence which raises merely a 
speculation, conjecture or possibility is insufficient to justify the submission 
of the issue to the jury. Fleming v. R. R., 568. 



872 ANALYTICAL INDEX. [236 

Where permissible conflicting inferences a re  supported by the evidence the 
issue is for the jury and not the court. Broadaway v. King-Hunter, Znc., 673. 

§ S4a. Nonsuit i n  Favor  of Par ty  Having Burden of hroof. 
Nonsuit may not be entered in favor of the party upon whom rests the burden 

of proof unless plaintiff's own evidence establishes the truth of a n  affirmative 
defense relied on by defendant. Davis v. Jenkins. 283. 

9 . F o r m  of Directed Verdict and  Peremptory Instructions. 
While in proper instances the court may give a peremptory instruction that  

if the jury finds the facts to be a s  all the evidence tends to show to answer 
the  issue a s  indicated, the court must leare it to the jury to determine the credi- 
bility of the testimony, and the failure of the court to do so must be held for 
error. Shelby v. Lackey, 369. 

9 20. Directed Verdict in  Favor of Par ty  H a v i ~ g  Burden of Proof. 
A directed verdict may not be entered in favor of the party upon whom rests 

the burden of proof. Shelby v. Lackey, 369. 

8 Slb.  Instructions-Statement of Evidence and  Application of Law 
Thereto. 

Where a defendant sought to be held under the doctrim of re8pondeat supe- 
rior introduces in evidence bill of sale, recorded condition:ll sales contract, etc., 
tending to show that  a t  the time of the accident in suit defendant had sold the 
automobile involved in the accident, i t  is error for the crial court to fail to 
declare and explain the law arising upon such evidence even in the absence 
of request for instructions. Spencer v. Motor Co., 239. 

'J'he trial judge is required to declare and explain the law a s  i t  relates to 
the various aspects of the evidence offered bearing on all  substantive phases 
of the case. G.S. 1-180. Rank v. Phillips, 470. 

Ordinarily, general definitions and abstract explanations of the principles 
of law involved together with the summation of the evidmce and a statement 
of I he contentions on each side is not sufficient, but the trial court must declare 
the law of the case and apply i t  to the different phases of the evidence. Zbid. 

An instruction about a material matter not based on sufficient evidence is 
erroneous. Zbid. 

9 81g. Instructions on  Credibility of Witnesses. 
The court's instruction to the effect that  the jury should scrutinize the testi- 

mony of interested witnesses, but if after such scrutiny the jury were satisfled 
the witnesses were telling the truth, to give the testimony of the witnesses the 
same weight a s  that  of any other witness, is held without error. Anderson 
9. Office Supplies, 619. 

5 38. F o r m  a n d  Sufficiency of Issues. 
The refusal of the court to submit a n  issue to the jury cannot be held for 

error when there is no evidence upon the trial in support of such issue. Goeckel 
v. Btokely, 604. 

In  action on note for purchase price, damages on counterclaim for breach of 
warranty should be separately submitted. Harr is  v. Canady, 613. 

9 49. Motions t o  Set  Aside Verdict a s  Contrary t o  Weight  of Evidence. 
A motion to set aside the verdict a s  being contrary to the weight of the evi- 

dence is addressed to the sound discretion of the presiding judge, and the 
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court's denial of the motion will not be disturbed on appeal in the absence of 
a showing of abuse. Poniros v. Teer Co., 144. 

§ 65. Trial by  Court Under Agreement-Findings and  Judgment. 
The judge, in the trial of a n  issue of fact under agreement of the parties, is 

required to state his findings of fact and his conclusions of law separately 
and adjudicate the rights of the parties accordingly, all  in writing. Bradhanz 
v. Robinsm, 589. 

The findings of fact by the trial court under agreement will be construed to 
uphold the judgment if this may reasonably be done. Ibid. 

Where the issue of fact submitted to the judge is whether persons purporting 
to execute a mortgage on church property as  trustees were in fact authorized 
to do so, the court's findings to the effect that  the instrument was executed by 
individuals and that in so f a r  a s  the church is concerned the instrument is 
void, will be construed a s  findings that  such persons were not authorized to 
execute the instrument, and thus support the decree that the instrument be 
canceled. Ibid. 

Where the judge dictates his findings to the court reporter and causes the 
reporter to transcribe them, i t  amounts to a finding of the facts by the judge 
in writing. Ibid. 

The failure of the judge to sign his findings of fact and incorporate them 
into the formal judgment rendered in the cause does not render the judgment 
void, there being a substantial compliance with G.S. 1-85. Ibid. 

TRUSTS. 

5 5c. Actions t o  Establish Constructive Trusts. 
Defendant, a n  attorney in fact for the handling of all  business transactions 

of plaintiff, acquired property of plaintiff a t  foreclosure sale of a mortgage 
thereon executed by plaintiff, and thereafter plaintiff executed a quitclaim deed 
to him. Held: Whether a fiduciary relationship existed between the parties 
in respect to these transactions, which would raise a presumption of fraud, 
is an issue for the determination of the jury when the predicative facts are  
controverted by defendant, and the granting of the defendant's motion for 
judgment on the pleadings was error. Crezv c. Crew, 528. 

UTILITIES COMMISSION. 
5 2. Jurisdiction. 

The North Carolina Utilities Commission does not have regulatory super- 
vision of operations devoted exclusively to the transportation by motor vehicle 
of the bona fide employees of industrial plants to and from the places of their 
employment even in cases where the persons conducting such operations a re  
engaged a t  the same time or a t  other times in carrying on the callings of com- 
mon carriers by motor vehicle. Utilities Corn. c. Coach Co., 583. 

8 5. Appeal and  Review. 
Under facts of this case, motion to remand to Utilities Commission for addi- 

tional evidence on petition to discontinue freight agency a t  station should have 
been allowed. Utilities Commission v. R. R., 337. 

Upon appeal from the denial by the Utilities Commission of a petition for 
amendment of certificate to permit petitioner, a n  irregular route common car- 
rier of property, to interchange traffic with named interstate common carriers 
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of property, held review in the Superior Court is limited to the record a s  certi- 
fied and to questions of law therein presented, and where the decision in the 
Superior Court is based on additional findings made by the court, the cause will 
be remanded to the Superior Court for judgment on the questions of law p r e  
sented by the record a s  certified or for remand to the Utilities Commission for 
additional Andings if any be deemed necessary. Utilities Comm. v. Fox, 553. 

On appeal from Utilities Commission, Superior Court may not find addi- 
tional facts and order is prima facie valid, just and reasonable, and may not 
be set aside except for arbitrary or capricious judgment, or error of law. 
Utilities Commission v. Ray, 692. 

VENDOR AND PURCHASER. 

Q m a .  Action Against Vendor fo r  Breach. 
Where plaintiff purchaser alleges a n  agreement by defendant to convey to 

plaintiff a t  a stipulated price a certain tract of timber subject to a registered 
Federal tax lien, with further provision that  plaintiff shtmld procure the ap- 
proval of the Collector of Internal Revenue to such sale within thirty days 
from the date of the execution of the contract, held, upon failure of plaintiff to 
offer evidence that  he obtained approval of the Collector of Internal Revenue 
within the period stipulated, nonsuit was properly entered, nor would evidence 
of waiver of the thirty day limitation alter this result in the absence of allega- 
tion of waiver. Lamb v. Staples, 179. 

WAIVER. 
Q 4. Pleading and  Proof. 

As a general rule, when waiver is not pleaded evidence of waiver is inad- 
missible. Lamb v. Staples, 179. 

WILLS. 

Q 1Sa. Proof of Will a n d  Probate  Proceedings. 
The introduction in evidence of the official will book from the clerk's office 

containing the instrument in question raises the presumption that  the will had 
been duly proven. Chambers v. Chambers, 766. 

Q 23b. Caveat Proceedings-Evidence on  Issue of Mental Capacity. 
The striking of testimony of a witness that  deceased, who was a friend, failed 

to recognize him when he met her on the street shortly after the date of the 
script, will not be held for prejudicial error justifying a new trial when the 
record contains the further testimony of the witness tha t  during the course of 
the conversation immediately ensuing she did recognize him. I n  re  Will of 
Kemp, 680. 

Testimony that  a brother of deceased had been treated a t  a hospital for a 
mental disorder is incompetent on the issue of deceased's mental capacity when 
the evidence further shows that  the mental disorder with which he was suffer- 
ing was not hereditary in character. Ibid. 

Lay witnesses who have had reasonable opportunity for observation may 
express their opinions a s  to the mental capacity of the alleged testator in a 
caveat proceeding, and may also detail observed facts about deceased's conduct 
or language upon which their opinions a r e  based. Ibid. 

I n  a caveat proceeding, the attorney who drew the script for deceased is 
competent to give his opinion that  deceased was of sound mind a t  the time of 
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the execution of the script, and may detail the basis for his conclusion, the 
testimony not being within the rule of privileged communications between 
attorney and client. Ibid. 

Objections to questions which amount only to argument with the witness a re  
properly sustained. Ibid. 

The paper writing purported to dispose of deceased's property to a named 
hospital. I n  this caveat on the ground of mental incapacity, the cross-examina- 
tion of witnesses for propounder in regard to whether the hospital had any 
public funds was properly excluded a s  irrelevant. Ibid. 

Q 29. Caveat Proceedings-Instructions. 
The inadvertent use of the words "will" and "testatrix" in  the charge of the 

court in a caveat proceeding will not be held for reversible error when the 
charge construed as  a whole is not prejudicial and the jury is emphatically 
instructed that  i t  was the sole judge of the facts. I n  r e  Will of Kemp, 680. 

9 31. General Rules  of Construction. 
The intent of testator a s  gathered from the four corners of the instrument 

is the polar s ta r  in the interpretation of a will, and such intent will be given 
effect unless contrary to some rule of law or a t  variance with public policy. 
Voncannon v. Hudson-BeZk Co., 709. 

In  construing a will to effectuate the intent of testator, apparent repugnan- 
cies should be reconciled and effect given to every clause or phrase or word, 
whenever possible, and to this end the court may transpose words, phrases or 
clauses, supply or disregard punctuation, or even supply words, phrases or 
clauses when necessary to  effectuate the manifest intent. Ibid. 

Q 33a. Estates  a n d  Interests Created in General. 
In  North Carolina the common law rule prevails that  legal future interests 

in personal property may not be created by deed but may be created by will, 
either by vested or contingent limitation over after a life estate or defeasible 
fee. Woodard v.  CLark, 190. 

Q 33c. Vested a n d  Contingent Interests  and  Defeasible Fees. 
Where there is a devise to testator's sons with proviso that  should any son 

die "without lawful heirs" his share should go to the surviving sons, the words 
"without lawful heirs" will be construed "without lawful issue." Sutton v. 
Sutton, 495. 

9 331. Devises With Power of Disposition. 
Testator devised to his wife the tract of land in question and by following 

sentence stated "For the remainder of her natural life and then a t  her death 
to be disposed of according to her wishes." Held: The will devised only a life 
estate to the widow, and the general power of disposition did not enlarge i t  
into a fee. Voncannon v. Hudson-BeZk Co., 709. 

A devisee of a life estate with general power of disposition not coupled with 
any trust or beneficial interest to others, has the option to exercise the power 
or not, and upon her failure to exercise the power, the lands will descend a t  
her death to the heirs a t  law of testator. Ibid. 

A devisee of a life estate with power of disposition not coupled with any 
trust or beneflcial interest to others may release or extinguish the right to 
exercise the power of appointment, and the execution and delivery of a war- 
ranty deed by her constitutes a n  estoppel and precludes her from thereafter 
exercising such power. Ibid. 
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Where the widow having a life estate with power of dillposition not coupled 
with any trust or beneficial interest to others, together with the heirs a t  law 
of testator, executes a warranty deed to the property, the deed is sufficient to 
convey the fee simple title thereto. Ibid. 

5 53k. Renunciation of Life Es ta te  a n d  Acceleration of Remainder. 
Widow's dissent from will terminates her life estate thereunder and acceler- 

ates vesting or remainders free from contingent limitations over. Bank v. 
Easterbu, 599; Trust Co. v. Johnson, 594. 

5 34g. Inheritance and  Es ta te  Taxes. 
The ultimate incidence of the federal estate tax is a matter of state law, 

and no provision of a federal statute can have the effect of controlling the 
state's statutes, power in this respect not having been ,granted the Federal 
Government but  being reserved to the states. Tenth Amendment to the Consti- 
tution of the United States. Trust Co. v. Green, 654. 

The federal estate tax should be paid before allotting the widow dissenting 
frorn her husband's will her statutory share of the estate notwithstanding that  
this precludes the application of the marital deduction provision of U.S.C.A. 
Title 26, sec. 812 ( 3 ) ,  since the estate tax is a "debt" within the meaning of 
G.S. 28-105 and must be paid under the s tate  law prior to the distribution of 
the surplus, G.S. 28-149, the ultimate incidence of the federal estate tax being 
determinable under state law unaffected by any federal ;statutory provisions. 
Ibid. 

The widow's dissent from her husband's will is a rejection of it  a s  f a r  a s  
her rights a r e  concerned, and having elected to treat i t  a s  a nullity, she may 
not assert any benefits thereunder, even in regard to direction in the will for 
the payment of estate taxes. Ibid. 

5 39. Actions t o  Construe Wills. 
Where, in a n  action to construe a will, i t  appears of record that  infant plain- 

tiffs who a r e  necessary parties were not represented by a next friend, and that  
other parties having a n  interest in the res dependent upcln the interpretation 
of the will, were not made parties, and that  the person having possession of 
the personalty and who would have to account therefor in accordance with the 
judgment was also not a party, the cause must be remanded, since a full and 
final determination of the cause cannot be had until all  interested parties a re  
brought in and given an opportunity to be heard. Costner v. Children's Home, 
361. 

5 40. Right  of Widow t o  Dissent and  Effect Thereof. 
The right of a widow to dissent from the will is given by law, and she may 

exercise such right within the time fixed by statute without assigning any 
reason therefor. Bank v. E a s t e r b ~ ,  599. 

The fact that  the widow's unconditional dissent from the will and election 
to take her statutory rights is based upon separate agreement with the vested 
remaindermen that  they pay her a specified sum, does not affect the validity 
of the dissent, the dissent being valid unless she is induced to dissent in igno- 
rance of her rights to her prejudice. Ibid. 

Widow's dissent from will terminates her life estate thereunder and acceler- 
ates vesting of remainder. Trust Co. v. Johmon, 594 ; Bank u. Easterby, 599. 

Upon dissenting from her husband's will, the widow has the same rights and 
estates a s  if the husband had died intestate, G.S. 30-2, and takes such share a s  
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is provided for her by the statute of distribution, G.S. 28-149. Trust CO. v.  
ff reen, 854. 

Federal estate tax must be paid before allotting share of estate to dissenting 
widow. Ib id .  

5 46. Nature of Title and  Right  of Devisees t o  Convey. 
Where each tenant in common owns a defeasible fee with limitation over to 

his cotenants in the event of his death without issue, and such tenants volun- 
tarily partition the property by the exchange of deeds conveying all  their right, 
title, and interest in the lands allotted to the others, their deeds defeat the 
limitation over and each holds the fee simple absolute in his share. LSutton 
v. Sutton, 495. 
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GENERAL STATUTES CONSTRUED. 
G.S. 
1-15. Statutes of limitation cannot be taken advantage of by demurrer. 

Lewis v .  Shaver, 510. 
1-52 (3). Action held for recurrent trespass and therefore not barred by 

statute. Oakley v .  Texas Co., 751. 
1-52 (9). Statutes run against torts from time tort is committed with sole 

exception of torts grounded on fraud or mistake; fact that  patient did 
not know that  surgeon performed unauthorized sterilization operation 
does not toll running of statute. G.S. 1-52 (5). Lewis v .  Shaver, 510. 
Evidence held sufficient on question of whether action was begun 
within three years from time facts should have been discovered. Swin- 
ton v .  Realty Co., 723. Action for fraud barred in three years after 
person mentally competent had knowledge of facts, bluse v .  Muse, 182. 
Depositor who has assigned deposit may not maintain action thereon 
against bank. Lipe v .  Bank, 328. 
1-68. Even though insurer which has paid loss must maintain action, 
insured may be joined a s  proper party. Burgess v .  Trevathan, 157. 
.Tudgment rendered on day of appointment of guardian ad litem is 
void. Narron v .  Musgrave, 388. Where there is general guardian he 
must defend. Ibid. 
Trial court should bring in all  parties necessary to Anal determination 
of controversy. Garrett v .  Rose, 299. 

1-122. Plaintiff must allege every fact necessary to constitute his cause of 
action. Wells v .  Clayton, 102. 

1-123. Defendant may not set up cross action against his codefendant to 
recover for his own injuries or damage. Wrenn v .  Graham, 719. 

1-127; 1-133. Where pendency of prior action appears on face of complaint, 
demurrer is proper ; when i t  does not so appear, defense must be raised 
by answer. McDotcell v .  Blythe Brothers Co., 396. 

1-127; 1-183. Order overruling demurrer does not preclude motion for non- 
suit. Lewis v .  Shaver, 510. 

1-131. Upon decision sustaining demurrer, plaintiff may move to amend. 
Builders Corp. v .  Casualty Co., 513. 

1-135. Answer must contain denial of each material fact controverted, or 
statement of new matter constituting defense or  counterclaim. Wells 
v .  Clayton, 102; Spain v .  Brown, 355. 

1-137 (1). Allegation of answer held to state both defense and counterclaim 
and therefore motion to strike was improperly allowed. Garrett v .  
Rose, 299. 

1-150. Motion for bill of particulars is addressed to discretion of court, and 
its ruling thereon is not subject to review. Tillis 2;. Cotton Mills, 533. 

1-153. Rule prohibiting allegations of irrelevant and scandalous matter 
applies to reply. Spain v .  Brown, 356. 

1-159. Essential fact alleged which is not denied is deemed true regardless 
of whether admission is introduced in evidence. Wells v .  Clayton, 102. 

1-159; 1-140. New matter in answer constituting counterclaim is taken a s  
true if not controverted by reply or by implication of law because not 
served. Wells v .  Clayton, 102. But not new matter constituting de- 
fense by way of avoidance, G.S. 1-141. Ibid. 
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GENERAL STATUTES-Continued. 
G.S. 
1-183; 1-152. Even though amended complaint is filed after expiration of 

time allowed, trial court may extend time to date of hearing. Ales- 
ander v. Brown, 212. 

1-172. Court may not hear evidence and find facts in determining motion for 
judgment on pleadings. Remsen v. Edwards, 427; Crezo v. Crew, 528. 

1-172; 1-196. Issue of fact is raised whenever material fact is alleged by one 
party and denied by other. Wells v. Clavton, 102. 

1-180. Court's interrogation of witness amounting to cross-examination con- 
stitutes prohibited expression of opinion. S. v. Kimrey, 313. Court 
must charge law on all substantire phases of evidence. Bank v. Phil- 
lips, 470. Instruction held not prejudicial in view of evidence and 
theory of trial. Fleming v. R. R., 568. Exception to charge for failure 
to "give the contentions of plaintiffs with equal dignity with those of 
defendant" held ineffectual a s  "broadside." Poniros v. Teer Co., 144. 

1-185. Failure of judge to sign findings of fact and incorporate them into 
formal judgment is not fatal. Bradham v. Robinson, 589. 

1-189. Action on note given for automobile held not subject to compulsory 
reference notwithstanding counterclaim for usury and for damages for 
failure to obtain insurance on car. Finance Co. v. Culler, 758. 

1-194. Trial court may allow filing of exceptions to report after certification 
of decision on appeal denying motion to remove referee. Keith v. 
Rilvia, 293. 

1-207. Motion to set aside verdict a s  against weight of evidence is addressed 
to discretion of court and its ruling is not reviewable. Poniros v. 
Teer Co., 144. 

1-220. Failure of insurance carrier to defend is not excusable. Stephens v. 
Childers, 348. Even if answer is not filed within time, plaintiff is not 
entitled to judgment so long a s  i t  is filed of record. White v Southnrd, 
367. And when clerk cannot tell whether answer was filed before 
entering order for default judgment, order setting aside the default 
judgment is proper. I b i d .  

1-234 ; 47-20 ; 44-1. Priority of mortgage, chattel mortgage and judgment as  
against receiver. Surety Corp. v. Sharpe, 35. 

1-276. Superior Court has jurisdiction of entire matter when special pro- 
ceeding instituted before clerk comes before it. Langley w. Langley, 
184. 

1-277. In employee's action against third person tort-feasor. joinder of em- 
ployer as  codefendant is appealable. Lovette v. Lloyd, 664. 

1-284 ; 6-34. Cost of transcript includes only transcribing judgment roll and 
case on appeal, and not cost of transcribing testimony preliminary to 
making up case on appeal. Ward v. Crnsc, 400. 

1-485 ( 2 ) .  Continuance of order enjoining party from committing act re- 
specting subject of action which would render judgment ineffective 
must be based on showing that  right asserted in main action probably 
could be established and reasonable apprehension of irreparable injury. 
Edmonds v. Hall, 153. 

1, Art. 41. Refusal of municipal officers to surrender office in accordance 
with decree cannot be made basis of contempt proceedings. Corey v. 
Hardiaon, 147. 
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GENERAL STATUTES-Continued. 
G.S. 
1-502. G.S. 55-147 to  55-160 a r e  applicable as  near as  may be to receivership 

under G.S. 1-502. Surety Corp. v. Sharpe, 35. 
Common law rule that  future interest in personalty may be created by 
will but not by deed prevails in  this State. Woodard v. Clark, 190. 
Cost of preparing transcript is part of cost in Supreme Court and 
Superior Court has no jurisdiction thereof. Wani v. Cruse, 400. 
Instruction of defendant's right not to testify held incomplete. S. v. 
Rainey, 738. 
Testimony of incriminating statement made by defendant's wife en- 
titled defendant to new trial even though no objection was entered. 
8. v.  Warren, 358. 
Exception to deposition untenable when not taken before trial. Flem- 
ing v. R. R., 568. 

13-225.2. Tubercular carrier is properly confined in prison department of the 
N. C. Sanatorium upon conviction under the statute. In  re  Stoner, 611. 

14-17. Charge on right of jury to recommend life imprisonment held erro- 
neous. S. v. Simmons, 340. 

14-71. Possession of stolen property raises no presumprion that  i t  was re- 
ceived with guilty knowledge. S. v.  Hoskins, 412. 

14-160 ; 14-209. Acquittal in prosecution for malicious injury to personal prop- 
erty will not support plea of former jeopardy in prosecution for per- 
jury. S. v. Leonard, 126. 

14-214. Circumstantial evidence of defendants' guilt of ccmspiracy to procure 
insurance benefits by means of false claim held sufficient for  jury. 
S. v. Hedriclc, 727. 

14-247 ; 14-252. Offense defined. Hawkins v. Reynolds, 422. 
15-27. Where i t  does not appear of record that search war; made without war- 

rant, i t  will be presumed that  proper warrant was used. S. u. Gastott, 
499. 

15-137. Trials upon presentments have been abolished. S v. Thomas, 454. 
15-140. Plea of guilty waives defect in warrant charging misdemeanor. S. v. 

Daughtrg, 316; S. v. Tripp, 320. 
15-140.1. Indictment may be dispensed with in Superior Court only when 

waived in manner prescribed by statute. S. v. Thomas, 454. 
15-153. Indictment 7~eld not objectionable for duplicity. S v. Avevu, 276. 
15-172. Instruction that  defendant's counsel had argued for verdict of first 

degree murder with recommendation for mercy hei'd error. S. v. Sim- 
mons, 340. 

15-173. Insufficiency of evidence may not be raised by motion for new trial or 
in arrest of judgment. S. v. Cfnston, 499. Defendant's evidence relat- 
ing to matters in defense should not be considered on motion to non- 
suit. S. v. Svery, 276. Circumstantial evidence of defendant's guilt 
on conspiracy or participation in lottery held insuflicient. S. v. Smith, 
748. Evidence of guilt of murder in second degree held sufficient. 
S. v. Grifin, 219. 

18-1, et seq. Direct, unimpeached testimony of undercover agent is competent 
in prosecution for illegal possession of whiskey. S v. Taylor, 130.. 

18-6. Where officer sees nontax-paid liquor in car, search warrant is not 
necessary. S. v. Harper, 371. 
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GENERAL STATUTES-Continued. 
G.S. 

18-11. Possession of any quantity of nontax-paid liquor raises presumption of 
possession for purpose of sale. S. v. Bill, 704. Possession of more 
than one gallon of tax-paid liquor raises presumption; possession of 
less than one gallon of tax-paid liquor raises no presumption. Ibid. 

18-11; 1849; 18-58. Possession of more than one gallon of tax-paid liquor 
raises presumption of possession for sale, even though person may 
possess any quantity of such liquor for family use. S. v. Brad% 295. 

18-13; 15-27. Where officer swears to  complaint-affidavit, fact that  oral infor- 
mation upon which i t  was based was given prior to taking oath is not 
irregularity. 8. v. Rainey, 738. 

1848. Possession of any quantity of nontax-paid liquor is unlawful. S. v. 
Avery, 276. 

18-49. Transportation of one gallon of tax-paid liquor into dry county for 
lawful purpose is not illegal. S. v. Love, 344. 

20-49 ( a )  ; 20-49 ( b ) .  Where driver of preceding vehicle signals left turn and 
clears right traffic lane, following vehicle may pass on right but should 
give signal. War& v. Cruse, 400. 

20-71.1. Is not applicable to action not brought within one year after the cause 
of action accrued. Aiken v. Sanderford, 760. Applies to accident 
occurring prior to effective date provided action thereon was not pend- 
ing a t  that  time. Spencer v. Motor Co., 239. 

20-138. Arresting officer may give opinion a s  to whether defendant was under 
influence of liquor. 8. v. Warren, 358. 

20-140. Evidence held sufficient for  jury in this prosecution growing out of 
striking pedestrian. S. v. Call, 333. 

20-141 ( a )  ( b )  ( c ) .  Driver along servient highway is not required to antici- 
pate that  driver along dominant highway will drive a t  excessive speed 
or  disregard rules of road. Hawes v. Refining Go., 643. 

20-141 ; 20-180. Warrant  held sufficient to charge speeding, and ineffectual 
reference to municipal ordinance was surplusage. S. v. Daughtrg, 316. 

20-154. While motorist may assume that  driver approaching from opposite 
direction will give signal before turning left, he may not indulge this 
assumption after he sees that  driver is turning left. Jevnigan v. Jerni- 
gan, 430. 

20-158. Evidence held for jury on question of negligence in failing to stop and 
maintain lookout before entering through street intersection. Powell 
v. Danicl, 480. 

20-158 (a) .  Failure to  stop before intersection with dominant highway is not 
negligence per ae. Hawes v. Refining Co., 643. 

20-161 ( a ) .  Evidence held to show contributory negligence a s  matter of law 
on part  of driver side-swiping rear of trailer standing on highway. 
Express Co. v. Jones, 542. 

20-169. Municipality may install traffic control lights. Cox v. Freight Lines, 
72. 

20-174 (a ) .  Pedestrian crossing between intersection where there is no cross- 
walk must yield right of way to vehicles. Bank a. Phillips, 470. Fail- 
ure to  do so is not negligence per se. Ibid. 

20-174 ( a )  (d) .  Instruction held for error in not applying law to evidence in 
regard to duties of pedestrian on highway. Spencer v. Motor Co., 239. 
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20-174 (c) .  Motorist must exercise due care not to strike pedestrian crossing 
highway in violation of statute. S. v. Call, 333. 

20-174 ( e ) .  Motorist is under duty to use due care to avotd hitting pedestrian 
notwithstanding pedestrian fails to yield right of way. Bank v. Phil- 
lips, 470. 

28-32; 28-8 ( 2 ) .  Findings that administrator had mored from jurisdiction 
and had interests antagonistic to estate held sufficient to support order 
revoking letters. In re  Sams, 228. 

28-149; 30-2. Upon widow's dissent, Federal estate ta\- must first be paid 
before allotting her distributive share. Trust Co. v. Green, 654. 

30-1. Widow is given right to dissent from will by statute, and she need 
not give reason therefor. Bawk v. Easterby, 599. Widow's dissent 
terminates her life estate under will and accelerates vesting of re- 
mainder. Bank v. Eastrrb!t, 599 ; Trust Co. v. Johnson, 594. 

35-1.1. Cerebral hemorrhage is mental illness within meaning of statute. 
I n  r e  Humphrey, 141. 

41-10. Where defendant fails to offer any evidence in support of plea in 
confession and avoidance, plaintid is entitled to judgment. 1Vells v. 
Clayton, 102. 

47-26. Time of execution of deed of gift and not its date is determinative of 
whether i t  was registered within two years. Muse v. Muse, 182. 

49-2; 49-7. Begetting child is not offense, and question of paternity should be 
first determined; acqnittal does not constitute adjudication of ques- 
tion of paternity. S. v. Robinson, 408. 

50-11. Decree of absolute divorce renders wife's judgment for support in- 
effective unless entered prior to suit for divorce Peldrnan v. Feld- 
man, 731. 

50-16. Wife is entitled to alimony without divorce if husband separates him- 
self from her and fails to provide her with nececgsary subsistence or 
if he is guilty of acts constituting cause for divorce. Gaddell v. Cad- 
dell, 686. Amount of alimony pendtntc lite is in discretion of court. 
Pogarlie v. Fogartic, 188. 

35-136. Does not apply to wages during period business is operated by re- 
ceiver. Surety Corp. v. Sliarpe, 33. 

55-149; 55-154. Upon sale of encumbered property by receiver, lien attaches 
to proceeds of sale. Suretv Corp. v. Sharpe, 35. 

55-153. Even when other parties fail  to demand jury trial on contested claim, 
claimant still must prove claim before judge. Suretlj Corp. v. Sliarpe, 
35. 

55-155. Costs of administration may be charged against interests of prior 
lienholders. Suret!! Corp. v. Sharpe, 35. 

62-18. Burden is on applicant to support application for modification of 
franchise. Utilities Corn. v. Ray, 692. 

62-26.10. Review is limited to record as  certified and to questions of law 
therein presented; Superior Court may not flnd additional facts. 
Utilities Corn. v. Ray, 692. 

62-121.37. Lease of operating rights does not release lessor of liability for fail- 
ure to make prompt remittance of C.O.D. collections. Hough-Wylie 
Co. v.  Lucas, 90. 
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62-121.47 ( 1 )  ( 3 ) .  Commission has no jurisdiction of transportation of em- 
ployees to and from work even though carrier is also common carrier. 
Utilities Com. u. Coach Co., 583. 

65-15. Right of action for desecration of grave vests in next of kin as  deter- 
mined by statute of distribution. King 2;. Smith, 170. 

97-10. In  employee's action against third person tort-feasor, defendant is not 
entitled to have employer or insurance carrier joined as  codefendant. 
Louette u. Lloyd, 664. 

97-19. Findings held to support conclusion that main contractor was agent 
of insurer in effecting compensation insurance for independent con- 
tractor. Grcene v. Spiuey, 435. 

97-77. Industrial Commission has jurisdiction to determine insurance cover- 
age. Greene u. Spiuey, 435. 

115-42 ; 115-37 ; 115-38. Procedure to fill vacancy in membership of county 
board of education. Atkins v. Fortner, 264. 

115-61. "School district" is equivalent to "township" within meaning of stat- 
ute. Brozon u. Candler, 576. 

1 1 5  Selection of school site will not be disturbed except for want of au- 
thority or abuse of discretion. Brown u. Candler, 576. 

115-99 ; 115-189 ; 115-361. Complaint is held insufficient to state cause of action 
to restrain consolidation of schools either for want of authority or 
abuse of discretion. School District Committee u. Board of Education, 
216. 

136-20 ( f ) .  Municipality may not compel railroad to widen underpass forming 
part of highway. since exclusive control is in State Highway Commis- 
sion. Williamston u. R. R., 271. 

153-9 ( 9 ) .  Authorities may select par t  of site of county home for a school with- 
out advertising. Brown u. Candler, 576. 

153-90; 153-100. Objection to bond order or ballot held barred because action 
not instituted within 30 days after result of election. Rider v. Lenoir 
Countv, 620. 

153-93. Primary is not election within meaning of statute. Rider 2;. Leptoir 
Countu, 620. 

160-172. General Assembly may not delegate to zoning commission the power to 
promulgate zoning regulations within rural section of county. Har-  
rington & Co. u. Renner, 321. 

160-200 (31) .  City may enact uniform parking meter ordinances. S .  u. Scog- 
gin, 1. Rerenue from on-street parking meters must be set aside for 
expenses incurred in regulating traffic. Britt v. TVilmington, 446. 

160, Art. 33. Pledge of revenues derived from proprietary function to payment 
of bonds is not debt within meaning of Constitution. Britt u. Wil- 
mington, 446 

160-414 ( d )  ; 160-415 ( g ) .  Held void as  they relate to on-street parking. Britt 
v. Wilmington, 446. 

163-117, et seq. Primary election is mode of choosing candidates ; regular 
election is final choice of electorate. Rider w. Lenoir Couuty, 620. 
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I, sec. 12. Person charged with capital felony may be prosecuted only 
upon indictment. S. v. Thomas, 454. Person may ao t  be tried initially 
in Superior Court except upon indictment unless indictment is waived 
in manner provided. Ibid. Defendant may be tried in Superior Court 
for petty misdemeanor on original warrant only when there has been 
trial and appeal from conviction in inferior court having jurisdiction. 
Ibid. 

I, sec. 17. Persons who a re  not made parties a re  not bound by judgment. 
Garrett v. Rose, 299. 

I, see. 35. To allow appeal from denial of motion for judgment on plead- 
ings would delay administration of justice in coptra.vention of Constitu- 
tion. Garrett v. Rose, 299. 

IV, sec. 8. Where lower court has  made no ruling on particular matter, 
Supreme Court may not rule thereon on appeal. Gveene v. Spivey, 435. 

XIV, sec. 7. Vacancy occurs as of date of acceptance of second ofiice. Adkina 
v. Portner, 264. Naval officer holds office under P'nited States within 
meaning of this section. Harrington R Co. v. Renner, 321. 
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CONSTITUTION OF THE UNITED STATES, SECTIONS OF, CONSTRUED. 

ABT. 
VI, see. 2. Constitutionally enacted Federal statutes take precedence over 

State laws. S u r e t y  Corp.  v.  Sharpe,  35. 
Tenth Amendment. Incidence of Federal estate tax is govcrncd by State law. 

Truet  Go. r .  Green, 654. 




