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CITATION OF REPORTS

Rule 46 of the Supreme Court is as follows:

Inasmuch as all the Reports prior to the 63rd have been reprinted by the
State, with the number of the Volume instead of the name of the Reporter,
counsel will cite the volumes prior to 63 N. C. as follows:

1 and 2 Martin, 1N.C 9 Iredell Law ... .as 31N.C.
Taylor & Conf, {" R Y10 “ “ LY 32 ¢
1 Haywood ....ccvermniesnrnnne w20 11 “ * L33 ¢
2 “ “ 8 « 12 H o L34
1 and 2 Car. Law Re- w o4 o 13 * " 3 0«
pository & N. C, Term | 1 * Eq. *
1 Murphey ...eoeceoe “ 5« 2 w N “
2 &% [ 6 “ : & 4 [
3 “ i 7 “ 4 I3 m 6
1 Hawks . “ 8 ¢ 5 “ “
2 [ [ 9 [ 6 £6 3 “
3 4% & 10 % T " “
4 & eveeeverssensennsererneseninnnt " 11 13 8 [ “ &
1 Devereux Law.....cuninns “ 12 « Busbee Law ... “
2 € 4“ . “ 13 &% o“ Eq. . . 4
3 “ 1 Jones AW .evicerreinnree “o46 ¢
4 L) f-) g [ " 47 "
1 o 3 i “
2 “ 4 " [
1 % 5 o [
r-) “ 6 o "
3 “ T i 113
1 Dev “ 8 [0 “
2 [ 1 i“ %
1 “* 2 3 “
2 “ 3 (3 [13
3 [ 4 “ “
4 “ 5 “ “
5 [} 6 13 4
6 “ 1 and 2 Winston.. . “
7 “ Phillips Taw ..... A ) R
8 [ £ Eq. vaee (14 62 “

#= In quoting from the reprinted Reports, counsel will cite always the
marginal (i.e., the original) paging.

The opinions published in the first six volumes of the reports were written
by the “Court of Conference” and the Supreme Court prior to 1819.

From the Tth to the 62d volumes, both inchisive, will be found the opinions
of the Supreme Court, consisting of three members, for the first fifty years
of its existence, or from 1818 to 1868. The opinions of the Court. consisting
of five members, immediately following the Civil War. are published in the
volumes from the 63d to the 79th, both inclusive. From the 80th to the
101st volumes, both inclusive, will be found the opinien of the Court, con-
sisting of three members, from 1879 to 1889. The opinjons of the Court, con-
sisting of five members, from 1889 to 1 July, 1937, are published in volumes
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volume 212,
the Court has consisted of seven members.
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SUPREME COURT OF NORTH CAROLINA
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CHIEF JUSTICE :

W. A. DEVIN.

ASSOCIATE JUSTICES :

M. V. BARNHILL, S. J. ERVIN, JR,, .
J. WALLACE WINBORNE, JEFF. D. JOHNSON, JR,
EMERY B. DENNY, R. HUNT PARKER.

ATTORNEY-GENERAL

HARRY McMULLAN.

ASSISTANT ATTORNEYS-GENERAL:
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RALPH MOODY,

OLAUDE L. LOVE,
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JOHN HILL PAYLOR,
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLINA

EASTERN DIVISION

Name District Address
CHESTER MORRIS..ccccrvverrersrneerinrseraerssnosenmrssnee B0 5 =) RTOURRUPRROIN Currituck.
WALTER J. BONE...c..coieernvererrererrrrrancrneernens Second.......cveveerrvennenns Nashville.
JOSEPH W. PARKER......ccccccerrrerrrerssnrecrensonne Third......ccooveeeiceenirrecnnens Windsor.
CrLawsoN L. WILLIAMS ...Sanford.
J. PAUL FRIZZELLE....cccorveerueererernsenes Fifth Snow Hill.
HENRY L. STEVENS, JR. cccrvrcenrnvereerecnrenranas SIXth.eiiicienrecrirsirenrecrrens Warsaw.
W. C. ,HARRIS...... Seventh... ..Raleigh.

JOHN J. BURNEY.icceiievrecreorrrresrerescnereneesrenanns Eighth..... .Wilmington.
Q. K. NIMOCKS, JR. cecvcrereecreenreane .Ninth.... ..Fayetteville.
LEO CARR.ceverrreerieicrieiraresonneesseemsasessseesrnsesuens Tenth......ooeerivinireniennins Burlington.

W. H. S. BURGW YN ioreirrerreiresrreeesssressnersseresssressesssmesssssssssessssssasassese Woodland.
WiLriaM I. HALSTEAD. .South Mills.
WILLIAM T, HATCH coeciieeriiiieieeiernieenresssunsessessstessssenssesssssessesevosnronne Raleigh.
HOWARD G. GODWIN. icieiverierrrrererererenesssessossasssasssensssansessessonassssassne Dunn.

WESTERN DIVISION

JOHN H. CLEMENT..cooccvivrnrerrencceensenceesrerrnenn BIEVEN TN i Vinston-Salem.
H. HOYLE SINEK.iioocomreerirerisrnercveeerseeniseessesses Greensboro.

F. DoNaLD PHILLIPS.... ..Rockingham.
Wirriam H. BoOBBITT... ..Charlotte.
FRANK M. ARMSTRONG ..Troy.

J. C. RUDISILL........... . ..Newton.

J. A. ROUSSEAVU...... ..Seventeenth.. ..North Wilkesboro.

J. WiLL PLEss, JR. ..Eighteenth.... ..Marion.

ZEB V. NETTLES..cccccsseererseroreesssnsssreesseesaenses Nineteenth.......ccoeuereneee Asheville.

DAN K. MOORE.....ccirvrirreeervrerrerrssrersneessaessenes Twentieth.......ccocerruennn Sylva.

ALLEN H. GWYNutiiorireeiniverrirninereenrsnneennnns Twenty-first........cocevvne Reidsville.
SPECIAL JUDGES

GEORGE B. PATTON...covvernverrrernrrereneresersesecs ...Franklin.

A, R. CRIBPuuucrecrrirenierererssssnmeersmosnessossresssssessssssaesasensnesssnssssasessosssossone Lenoir.

W. K. McLEAN. ..Asheville.

SUSIE SHARP....ccvivereeriererienieeesrresreesirsessasessessesssssesssessasnosssesssessonssssns Reidsville.

HENRY A. GRADY..oiiiveiorrrerereaiererinerorcrsncesssnsecsaesessmossoresserssscsssinssrenens New Bern.v
FELIX E. ALLEY, SR. iioccrveerrerirmrmserriceesssesmrssesiiesssssessasssssessssasssnssant Waynesville.
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SOLICITORS

EASTERN PIVISION

Name District Address
WALTER L. COHOON...ccovviviiircreienienienene FIrsStociienceneenenren, Elizabeth City.
GEORGE M. FOUNTAIN...covrvimirrieerrenreenenne Second....viveeneccnnnnann, Tarboro.
ERNEST R. TYLER...coeiormirinrecrietnsiesvesvennns Third...cooceevrvrverecnene. Roxobel.

W. Jack HOOKS... ..Fourth ...Kenly.
W. J. BUNDY.coveerrverrveverennn. erveereeereaeanrenen: Fiftherevveerirenerennneennee, Greenville.
WALTER T. BRITT...ccooviinrecririnneiennenveresnnne. SIXthienreeernnrainnnennnd Clinton.
WiLriam Y. BICKETT. ...Seventh.. ...Raleigh.
CLirroN L. MOORE.......... ... Eighth.... Burgaw.
MarcoLM B. SEAWELL... ...Ninth.. ....Lumberton.
WILLIAM H. MURDOCEK....cccorvreirrererveneeernnns Tenth.....cccoevrernveeeennnennen. Durham.
WESTERN DIVISION
WALTER E. JOHNSTON, JR. eoovvrerreererrrsrsene, Eleventh......ccccceeevvnnana Winston-Salem.
CHARLES T. HAGAN, JR. cccvrrrrernrernennennd Twelfth....coveevvvecnveennn. Greensboro.
M. G. BOYETTE ...Thirteenth... ....Carthage.
BABSIL L. WHITENER......cereervirurrreererossesseennas Fourteenth... ...Gastonia.

ZEB. A. MORRIS.cuccvuerreercenrencrersvensevsonsanes ..Iifteenth... ...Concord.
JaMmEes C. FARTHING ...Sixteenth...... ...Lenoir.
J. ALLIE HAYES..... ..Seventeenth. ...North Wilkesboro.

C. O. RipINGs..... ..Eighteenth... ...Forest City.
LAMAR GUDGER...cocecevviererrirrereiercrernensesnosens Nineteenth.....cccoveuuenen, Asheville.
THADDEUS D, BRYSON, JR. creecrrrerreerierinnnns Twentieth.....cocovevecnene Bryson City.
R. J. SCOTTucoiciiiicirrieeseieeesnereessesessseesseons Twenty-first....cccoeeene. Danbury.



SUPERIOR COURTS, SPRING TERM,

1953

The numbers in parentheses following the date of a term indicate the number
of weeks the term may hold. Absence of parenthesis numbers indicate a one-

week term.

EASTERN DIVISION

FIRST JUDICIAL DISTRICT
Judge Bone

Beaufort—Jan. 12*%; Jan. 19; Feb. 16%
(2); Mar, 16*¢ (A); Apr. 6%; May 4% (2);
June 22.

Camden-—Mar. 8.

Chowan-—Mar, 30; Apr. 271,

Currituck—Mar. 2.

Dare—May 25.

Gates—Mar. 23.

Hyde—May 18.

Pasquotank—Jan. 5f; Feb. 9%; Feb. 16*
(A) (2); Mar. 16%; May 4f (A) (2); June
1*; June 81 (2).

Perquimans—Jan. 26t; Apr, 13.

Tyrrell—Feb. 21; Apr. 20.

SECOND JUDICIAL DISTRICT
Judge Parker

Edgecombe—Jan. 19; Mar. 2;
(2); June 1 (2).

Martin—Mar. 16 (2);
June 15,

Nash—Jan. 26; Feb. 161 (2); Mar. 9;
20% (2); May 25.

Washington—Jan. 5§ (2); Apr. 13871,

Wilson—Feb. 2%; Feb. 9*; May 4%
May 18%; June 22%,

THIRD JUDICIAL DISTRICT
Judge Williams

Bertie—Feb. 9 (2); May 11 (2).

Halifax—Jan. 26 (2); Mar. 9f; Mar., 16%;
Apr. 27; June 1t; June 8.

Hertford-——Feb. 28; Apr. 13 (2).

Northampton—Mar. 30 (2).

Vance—Jan. 12*%; Mar. 2%;
15%; June 221.

Warren——Jan 5%,
25*

Mar, 30t
Apr. 13} (A) (2);

Apr.

2);

Mar, 23%; Jan,
Jan, 19%; May 4%; May

FOURTH JUDICIAL DISTRICT
Judge Frizzelle

Chatham—Jan. 12; Mar. 2%; Mar. 16%;
May 11,
Harnett—Jan. 5*; Feb. 2% (2); Mar. 16*

(A); Mar. 30F (A) (2); May 41; May 18*;
June 81 (2).

Johnston—Jan. 57 (A) (2); Feb. 9 (A);
Feb. 161; Feb. 23; Mar. 2 (A); Mar. 9; Apr.
13 (A); Apr. 201 (2); June 223,

Lee—Jan. 261 (A); Feb. 2 (A); Mar, 23%;
Mar. 30%; June 151 (A).

Wayne—Jan. 19; Jan, 26%; Feb. 2} (A);
Mar. 27 (A) (2); Apr. 6; Apr, 13%; Apr, 207
(A); May 25; June 1f; June 8% (A).

FIFTH JUDICIAL DISTRICT
Judge Stevens
Carteret—Mar, 9; June 8 (2).
Craven—Jan. 6; Jan. 26%; Feb.
9; Apr. 6; May 11%; June 1,

Greene—Feb. 23; Mar. 2; June 22,
Jones—>Mar, 30.
Pamlico—Apr. 27 (2).

2%; Feb.

Pitt—Jan, 12+; Jan. 19; Feb. 16%; Mar.
16; Mar, 23; Apr. 13 (2); May 41 (A); May
181; May 25%,

SIXTH JUDICIAL DISTRICT
Judge Harris

Duplin—Jan. 5t (2); Jan. 26%; Mar. 9t
(2); Apr. 6; Apr. 13%.
Lenoir—Jan, 19*; Feb, 161; Feb. 23%;

Mar. 16 (A); Apr. 20; May 11%; May 18%;
June 8%; June 15%; June 22%,
Onslow—Jan. 12 (A) (2);
25 (2).
Sampson—Feb. 2 (2); Mar. 23t (2); Apr.
27; May 4%; June 8% (A) (2).

SEVENTH JUDICIAL DISTRICT
Judge Burney

Mar, 2; May

Franklin—Jan. 191t (2); Feb. 9%; Apr.
13%; Apr. 27% (2).

VVake—Jan 5*; Jan. 12%; Jan. 19 (4)
(2); Feb. 16} (2), Mar. 2* (2); Mar. 16t

(2); Mar. 30*; Apr. 131 (A); Apr. 20%; Apr.
271 (A); May 4* (A); May 111‘ (3); June 1+
(2); June 15% (2).
EIGHTH JUDICIAL DISTRICT
Judge Nimocks

Brunswick—Jan. 19; Feb. $f; Apr. 6%;
May 11.

Columbus—Jan, 5t (A); Jan. 26% (2);
Feb. 167 (2); May 4*%; June 15.

New Hanover—Jan. 12*%; Feb. 2} (A) (2);
Feb. 23* (A); Mar. 2%, Mar 9t (2); Apr.
18% (2); May 18*; May 25f (2); June 8*.

Pender—Jan. 5, Mar. 23t (2); Apr. 27,

NINTH JUDICIAL DISTRICT
Judge Carr

Bladen—Jan. 5; Mar, 16*; Apr. 27%,

Cumberland—Jan. 12%; Feb. 91 (2); Mar.
2* (A); Mar, 9*; Mar. 23% (2); Apr. 27*
(A); May 4t (2); June 1%,

Hoke—Jan. 19; Apr. 20.

Robeson—Jan. 19% (A); Jan. 28* (2);
Feb. 237 (2); Apr. 6% (2); Apr. 20t (A);
May 4* (A) (2); May 181 (2); June 8%;
June 15%,

TENTH JUDICIAL DISTRICT
Judge Morris

Alamance—Jan. 121 (A); Jan. 19t (A);

Feb. 2* (A); Mar, 23t (A); Mar. 30%; Apr.

13*

(A).

(A); May 18% (A); May 25%; June 8*

Durham—Jan. 5*; Jan. 12 (2);
Feb. §* (A); Feb. 16*; Feb. 237
23%; Mar. 30* (A); Apr. 61 (A (2); Apr.
20 (A); Apr. 27f (2); May 11*: May 18%;
May 25t (A); June 1%; June 8 (A); June 15*
{A); June 22*,

Granville—Feb. 2 (2); Apr. 6.

Orange—Mar, 16; May 111; June §; June
15%.

Person—Jan. 26; Apr. 20.

Jan, 26;
(3); Mar.




COURT CALENDAR. vii

WESTERN DIVISION

ELEVENTH JUDICIAL DISTRICT
Judge Armstrong
Ashe—Apr. 13*; May 25t (2).
Alleghany—Jan. 26 (A); Apr. 27.
Forsyth—Jan. 5* (2); Jan. 121 (A); Jan.
19% (2); Feb. 2* (2); Feb. 9t (A); Feb, 167;
Feb. 23; Mar. 2* (2); Mar. 9% (A); Mar.
16% (2); Mar, 30* (2); Apr. 13 (A); Apr. 20;
Apr. 27 (A); May 11%* (2); May 25% (A)
(2); June 8% (2); June 15t (A) (2).

TWELFTH JUDICIAL DISTRICT
Judge Rudisill

Davidson—Jan. 26; Feb. 16} (2); Apr. 61
(A) (2); May 4; May 25t (A) (2); June 22.

Guilford, Greensboro Division—~Jan. 5%
(A); Jan. 5%; Jan. 121 (2); Feb. 2} (A) (2);
Feb. 2* (2); Mar. 2t (2); Mar. 2% (A); Mar.
16* (2); Mar. 30f (A) (2); Apr. 13+ (2);
Apr. 20% (A); Apr. 27t (A) (2); May 11*
(A) (2); June 1t (3); June 8% (A) (2).

Guilford, High Point Division~Jan. 12*
(A) (2); Jan. 26 (A); Feb. 16* (A) (2);
Mar. 9* (A); Mar. 16% (A) (2); Mar, 80*
(2); Apr. 27*%; May 11% (2); May 25*; June
221 (A).

THIRTEENTH JUDICIAL DISTRICT
Judge Rousseau

Anson—Jan. 12%; Mar. 2t; Apr. 13 (2);
June 8%.

Moore—Jan. 19%; Feb. 9%; Mar. 23t%; May
18*; May 25f%.

Richmond—Jan, 5*; Mar. 16%; Apr. 6*;
May 251 (A); June 151 (2).

Scotland—Mar. 9; Apr. 271,

Stanly—Feb. 2%; Mar. 30; May 11%.

Union—Feb. 16 (2); May 4.

FOURTEENTH JUDICIAL DISTRICT
Judge Pless

Gaston—Jan. 12*; Jan. 19t (2); Mar. 9*
(A); Mar. 16F (2); Apr. 20*%; May 18} (A)
(2); June 1*,

Mecklenburg-——Jan. 6*; Jan. 5t (A) (2);
Jan. 19* (A) (2); Jan. 181 (A) (2); Feb. 2t
(3); Feb. 2t (A) (2); Feb. 16t (A) (2);
Feb. 23*; Mar. 2t (2); Mar. 2% (A) (2);
Mar, 16* (A) (2); Mar, 161 (A) (2); Mar,
30% (2); Mar. 30f (A) (2); Apr. 13* (A);
Apr. 13t; Apr. 20f (A); Apr. 271 (2); Apr.
27t (A) (2); May 11*; May 11t (A) (2);
May 18t (2); May 25t (A) (2); June 8%;
June 87 (A) (2); June 15%; June 22* (2).

FIFTEENTH JUDICIAL DISTRICT
Judge Nettles

Alexander—Feb. 2 (A).

Cabarrus—Jan. 5 (2); Feb. 23%; Mar. 2t
(A); Apr. 20 (2); June 8t (2).

Iredell—-Jan. 26 (2); Mar. 9t; May 18 (2).

Montgomery—Jan. 19%; Apr. 6%; Apr. 131
(A).

Randolph—Jan. 26 (A) (2); Mar. 16}
(2); Mar. 30*; June 22%,
Rowan—Feb. 9 (2);

(A); May 4 (2).

Mar. 2f; Mar. 9%

SIXTEENTH JUDICIAL DISTRICT
Judge Moore
Burke—Feb. 16; Mar. 9 (2); June 1 (3).
Caldwell—Jan. 5% (A) (2); Feb. 23 (2);
‘(Azp)r. 27 (A) (2); May 18 (2); June 11 (A)

Catawba—Jan. 12% (2); Feb, 2 (2); Apr.
6 (2); May 4f (2).

Cleveland-~Jan, 5; Feb, 2t (A) (2); Mar.
23 (2); May 18t (A) (2).

Lincoln—Jan. 19 (A); Jan. 26%; Apr. 27.

Watauga~Apr. 20*; June 8t (A) (2).

SEVENTEENTH JUDICIAL DISTRICT
Judge Clement

Avery—-Apr. 13 (2).

Davie—Mar. 23; May 25¢%.

Mitchell—Mar. 30 (2).

Wilkes—Jan. 121 (3); Mar. 2 (3); Apr.
27f (2); June 1 (2); June 15% (2).

Yadkin—Jan. 5; Feb, 9 (2); May 11,

EIGHTEENTH JUDICIAL DISTRICT
Judge Sink R

Henderson—Jan. 5% (2); Mar. 2 (2); Apr.
271 (2); May 25t (2).

McDowell—Jan. 12*
June 8 (2).

Polk—Jan. 26 (2).

Rutherford—Feb. 23t; Apr. 13t (2); May
11 (2); June 22t (2).

Transylvania—Mar. 30 (2).

Yancey—Jan. 19t; Mar. 16 (2).

NINETEENTH JUDICIAL DISTRICT
Judge Phillips

Buncombe—Jan, 5t* (2); Jan. 19*f; Jan.
26; Feb., 21* (2); Feb. 16*t; Feb, 16 (A)
(2); Mar. 2%* (2); Mar. 16*f; Mar. 16 (A)
(2); Mar, 30%* (2); Apr. 13%f; Apr. 13 (A)
(2); Apr. 27; May 41* (2); May 18*%; May
18 (A) (2); June 1%* (2); June 15*%; June
15 (A) (2).

Madison—Jan. 261 (A); Feb. 23; Mar. 30
(A) (2); May 25; June 22,

TWENTIETH JUDICIAL DISTRICT
Judge Gwyn
Cherokee—Mar. 30 (2); June 15% (2).
Clay—Apr. 27.
Graham—Mar. 16 (2); June 1t (2).
Haywood—Jan. 5t (2); Feb. 2 (2); May
4t (2).

Jackson—Feb, 16 (2); May 18 (2).
Macon—Apr, 13 (2).
Swain—Mar. 2 (2).

TWENTY-FIRST JUDICIAL DISTRICT
Judge Bobbitt
Caswell—Jan. 5t (8); Mar., 16*; Apr. 6}
(A)

(A); Feb. 9% (2);

Rockingham-——Jan. 19* (2); Mar. 2¢; Mar.
9%; May 4% (2); May 18* (2); June 15%.

Stokes—Jan. 5*; Mar. 30*; Apr. 6f; June
22%

Surry—Jan. 5 (A); Jan. 12; Feb. 9; Feb.
16 (2); Apr. 20; Apr. 27; June 1,

*For criminal cases.
1For civil cases.
}For jall and civil cases.
No designation for mixed terms.
(A) Judge to be assigned.
(s) Special term.

(2) or (3) Indicates two or three-week terms.



UNITED STATES COURTS FOR NORTH CAROLINA

DISTRICT COURTS

EBastern District—Don GiLriaM, Judge, Tarboro.
Middle District—JorNSON J. HaYEs, Judge, Greensboro.
Western District—WILSON WARLICK, Judge, Newton.

EASTERN DISTRICT

Terms-—District courts are held at the time and place as follows:

Raleigh, Civil term, second Monday in March and September; crim-
inal term, fourth Monday after the second Monday in March and
September. A. Hanp Jamges, Clerk, Raleigh.

Fayetteville, third Monday in March and September. MRrs. Lira C.
Hon, Deputy Clerk, Fayetteville.

Klizabeth City, third Monday after the second Monday in March and
September. Mes. SADIE A. HoOPER, Deputy Clerk, Elizabeth City.

New Bern, fifth Monday after the second Monday in March and Sep-
tember. Mgs. Matrpa H. TUurNER, Deputy Clerk, New Bern.

‘Washington, sixth Monday after the second Monday in March and
September. Geo. TavLor, Deputy Clerk, Washington.

Wilson, eighth Monday after the second Monday in March and Sep-

. tember. Mgs. Eva L. Youneg, Deputy Clerk, Wilson.

Wilmington, tenth Monday after the second Monday in March and

September. J. Doucras TaYLoOR, Deputy Clerk, Wilmington.

OFFICERS
CHARLES P. GreEN, U. 8. Attorney, Raleigh, N. C.
Cicero P. Yow, Raleigh, N. C., Tmomas F. Eiris, Raleigh, N. C., Assistant
United States Attorneys.
F. S. WorrHyY, United States Marshal, Raleigh.
A. Hanp JamEes, Clerk United States District Court, Raleigh.

MIDDLE DISTRICT

Terms—District courts are held at the time and place as follows:

Durham, fourth Monday in September and fourth Monday in March.
Hexry REYNOLDS, Clerk, Greensboro.

Greensboro, first Monday in June and December. HENRY REYXNOLDS,
Clerk ; MyrTeE D. Cosp, Chief Deputy ; LiLLIAN HARKRADER, Deputy
Clerk ; REmp G. Lroxarp, Deputy Clerk; Mrs. RutTH STARR, Deputy
Clerk.

Rockingham, second Monday in March and September. HENRY REYN-
oLps, Clerk, Greensboro.

Salisbury, third Monday in April and October. HENRY REYNOLDS,
Clerk, Greensboro.

Winston-Salem, first Monday in May and November. HENRY REYNOLDS,
Clerk, Greensboro.

Wilkesboro, third Monday in May and November. HENRY REYNOLDS,
Clerk, Greensboro; C. H. Cowres, Deputy Clerk.

OFFICERS

BryceE R. Hovrr, United States District Attorney, Greensboro.

R. KexneEpy HARRIs, Assistant United States Attorney, Greensboro.
Miss Epite HawortH, Assistant United States Attorney, Greensboro.
Treobore C. BETHEA, Assistant United States Attorney, Reidsville.
WM. B. Somrrs, United States Marshal, Greensboro, N. C.

HeNry REYNOLDS, Clerk United States District Court, Greensboro.
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UNITED STATES COURTS. ix

WESTERN DISTRICT

Terms—District courts are held at the time and place as follows:
Asheville, second Monday in May and November. TuHos. E. RHODES,
Clerk; WiLLiaM A. LYTLE, Chief Deputy Clerk; VERNE E. BARTLETT,
Deputy Clerk; Mgrs. NOREEN WARREN FReEmAN, Deputy Clerk.
Charlotte, first Monday in April and October. E. ADRIAN PARRISH,
Deputy Clerk, Charlotte.
Statesville, Third Monday in March and September. ANNIE ADER-
HOLDT, Deputy Clerk.
. Shelby, third Monday in April and third Monday in October. TwHos. E.
Ruobes, Clerk.
Bryson City, fourth Monday in May and November. THos. E. RHODES,
Clerk.
OFFICERS
Jarzes M. Barey, Jr., United States Attorney, Asheville, N. C.
FarE Bear, Ass’'t U. 8. Attorney, Charlotte, N. C.
Roy A. Harmox, United States Marshal, Asheville, N. C.
Tuos. E. RuobEs, Clerk, Asheville, N. C.



CASES REPORTED

Adams, Karpf V...
Adams, Runyon v......
Adams v. Service Co.
Adams, S. v
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CASES

ARGUED AND DETERMINED

SUPREME COURT
NORTH CAROLINA
RALA;IGH

FALL TERM, 1952

STATE v. FRANCIS DUVAL SMITH, Arias GEORGE SMITH, R. L.
PASCHAL, R. L. FERRELL, J. H. ADAMS axp F. B. MONEY.

(Filed 30 January, 1953.)
1. Bribery § 2—

Evidence in this case of one defendant’s guilt of paying or delivering
money or merchandise, directly and through agents, to each of defendant
policemen to influence them in the performance of their duties, and of the
acceptance by each defendant policeman of such payments or deliveries
with intent and understanding that his actions as a police officer would be
influenced thereby, is held sufficient to be submitted to the jury as to each
defendant.

2, Criminal Law § 52a (2)—
The unsupported testimony ot an accomplice, while it should be received
with caution, if it produces convinecing proof of the defendant’s guilt, is
sufficient to sustain conviction.

8. Criminal Law § 52a (1)—
On motion to nonsuit, the evidence is to be taken in the light most favor-
able to the State, and it is entitled to every reasonable intendment from
the evidence, and every reasonable inference to be drawn therefrom.

4. Same—
On motion to nonsuit, defendant’s evidence in conflict with that of the
State is not to be considered, but defendant’s evidence which explains or
makes clear that which has been offered by the State may be considered.

5. Criminal Law § 52a (2)—

Evidence which tends to prove the fact in issue and which reasonably
conduces that conclusion as a fairly logical and legitimate deduction, and
not merely such as raises a suspicion or conjecture in regard to it, should
be submitted to the jury.
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6. Criminal Law § 52a (6)—

A fatal variance between allegata et probete may be taken advantage of
by motion for judgment as of nonsuit.

7. Conspiracy § 6—Evidence need not show that each conspirator agreed
with all his co-conspirators, agreement with any one of them being
sufficient.

In this prosecution of defendants for conspiracy to offer and receive
bribes, the evidence tended to show that one defendant did offer and pay
bribes through an agent to each defendant policeman with intent to influ-
ence the performance of his official duties and that each policeman accepted
a bribe with knowledge that it was intended to influence the performance
of his duties as a police officer. Held: Defendants’ motion to nonsuit on
the ground that the indictment was for a common design among all defend-
ants and that the evidence failed to disclose that any one policeman knew
that any other of the policemen received a bribe, and that therefore there
was a fatal variance between allegation and proof, is untenable, it not being
necessary to prove that each conspirator conspired with all of the others
but it being sufficient if he made any agreement with any one of the others
showing his intention to participate in the unlawful design. Moreover, in
this case there was evidence that the first defendant offered bribes not only
through an agent but also directly, and that at least some of the policenen
knew that the others were receiving bribes.

8. Same—

Direct evidence of conspiracy is not required, but a conspiracy may be
established by a number of indefinite acts, which standing alone may be
of little probative force, but which taken collectively point unerringly to
the existence of the conspiracy.

9. Conspiracy § 8—

A criminal conspiracy is an unlawful concurrence of two or more per-
sons in an agreement to do an unlawful act or to do a lawful act in an
unlawful way or by unlawful means, and since the unlawful agreement
itself is the crime, no overt act in the execution of the agreement is neces-
sary.

10. Criminal Law § 29b—

‘While ordinarily evidence of guilt of a crime other than that charged
in the indictment is not competent, proof of the commission of other like
offenses is competent when such proof tends to show quo animo, intent,
design, guilty knowledge or scienter, or to make out the res gestae, or to
exhibit a chain of circumstances in respect to the matter on trial.

11. Conspiracy § 5—

In this prosecution for conspiracy to bribe police officers to afford pro-
tection for defendant’s lottery operations, testimony tending to show that
during the period in question defendant had paid another witness not to
testify against him in a previous prosecution for gaming, i8¢ held competent
for the purpose of showing quo arnimo, intent, design, guilty knowledge or
scienter and also as a circumstance so connected with the offense charged
as to throw light thereon, even though the bribery of the witness was not
included in the indictment.
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12. Criminal Law § 87-—
Testimony that the incriminating writing in question had been destroyed
lays the foundation for the introduction of testimony as to its purport.

13. Criminal Law § 50d~
The discretionary act of the court in ordering defendant into custody
during the progress of the trial cannot be held prejudicial when the record
discloses that the court was careful to do 8o in the absence of the jury and
that there was no conduct thereafter in the presence of the jury to indicate
that defendant was in custody.

14. Criminal Law § 50f—

‘Where several defendants offer evidence, the State has the right to open
and conclude the argument to the jury, and the one defendant who offers
no evidence may not object to the refusal of the court to permit his counsel
to make the concluding argument.

15. Criminal Law § 53—

Where the testimony of accomplices is introduced as substantive proof
of guilt, and any corroboration of the one by the other is purely incidental,
the court is not required to give any instructions in regard to corroborative
evidence by accomplices.

16. Criminal Law § 53]~

The court is not required to give requested instructions verbatim but it
is sufficient if the court give the requested instructions substantially.

17. Same—
The court correctly refuses to give requested instructions embodying an
erroneous statement of the law.

18. Criminal Law § 53—

The court’s charge on the credibility to be given the testimony of accom-
plices held without error in this case.

19. Criminal Law § 81¢ (2)—

A lapsus linguae which, when the charge is construed contextually, could
not have misled the jury, will not be held for prejudicial error.

20. Criminal Law § 53j—

Instructions of the court in one part of the charge as to the credibility
to be given the testimony of accomplices, and in a subsequent part of the
charge as to the credibility to be given the festimony of witnesses generally,
held not to result in misleading or inconsistent statements, the charge
being read contextually.

21. Conspiracy § 7—

An instruction defining conspiracy as an agreement to do an unlawful
thing or an agreement to do a lawful thing in an unlawful manner, with
further instructions that the jury must find that at least two of defendants
combined and agreed in order to constitute the offense of conspiracy, is
held sufficient, in the absence of request for special instructions.
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22, Criminal Law § 58 j—
A requested instruction at variance with the evidence in the case is
properly refused.

23. Criminal Law § 53f—

The fact that the court necessarily takes more time in giving the conten-
tions of the State than in giving those of the defendants will not be held
for error when the court gives equal stress to the contentions of both
parties and instructs the jury that the fact that it had taken longer to give
a summary of the State’s evidence than that of defendants was to be given
no significance.

24. Bribery § 2: Conspiracy § 7—Instruction in this prosecution for con-
spiracy and bribery held without error when construed as a whole.

In this prosecution of one defendant for conspiracy to bribe and with
bribery, and of the other defendants, policemen, for conspiracy to receive
bribes and with receiving bribes, the charge of the court construed con-
textually is held not to instruct the jury that if it should find any two of
defendants guilty it might find all the others guilty, it appearing that while
the charge was not as full as might be desirable, the court correctly in-
structed the jury that a conspiracy required the concurrence of two or
more persons in the unlawful scheme and that the first defendant could
not be convicted of giving a bribe to any one of the other defendants unless
such other defendant was convicted of accepting same with knowledge that
it was intended to influence his official conduect, and the jury being further
instructed as to the presumption of innocence as to each defendant with
the burden upon the State to prove guilt beyond a reasonable doubt. G.S.
1-180.

ArrraLs by defendants from Pless, J., February Criminal Term, 1952,
of GuiLrorp (Greensboro Division).

Criminal prosecution on an indictment containing nineteen counts,
which may be summarized as follows:

Count One—That on or about 1 January, 1945, as well before as after
that date, the defendants Smith, Paschal, Ferrell, Adams and Money did
with common design, confederate, scheme, agree and conspire together
and with each other and divers other persons, to unite for the common
object and purpose of offering and receiving bribes by police officers of
the City of Greensboro, said bribes being in the form of money, whiskey,
groceries and other things of value and received by Paschal, Ferrell,
Adams and Money to influence them in the performance of their duties as
police officers of the City of Greensboro.

Count Two—That on or about 1 June, 1944, Smith, directly and
through his agents, paid Paschal a bribe of $100.00 to influence him in
the performance of his duties as a police officer.

Count Three—That on or about 15 February, 1947, in furtherance of
said conspiracy, Smith, directly and through his agents and co-conspira-
tors, paid Paschal a bribe of several monthly payments of approximately
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$80.00 with intent to influence him in the performance of his duties as a
police officer.

Count Four—That on or about 1 January, 1948, Smith, in furtherance
of said conspiracy, directly and through his agents and co-conspirators,
at various times and places, delivered money, whiskey and other things
of value to Paschal as a bribe with intent to influence him in the perform-
ance of his duties as a police officer.

Count Five—That on or about 1 January, 1948, Smith, in furtherance
of said conspiracy, through his agents and co-conspirators, over a period
of about one year, delivered food, meat and other groceries to Ferrell as
a bribe with intent to influence him in the performance of his duties as
a police officer.

Count Six—That on or about 24 December, 1949, Smith, in further-
ance of said conspiraey, directly and through his agents and co-conspira-
tors, paid a bribe of $50.00 and one bottle of whiskey to Ferrell, with
intent to influence him in the performance of his duties as a police officer.

Count Seven—That on or about 1 September, 1948, Smith, in further-
ance of said conspiracy, directly and through his agents and co-conspira-
tors, from time to time over a period of about six months, delivered two
or more bottles of whiskey each month as a bribe to Adams, with intent
to influence him in the performance of his duties as a police officer.

Count Eight—That on or about 24 December, 1949, Smith, in further-
ance of said conspiracy, directly and through his agents and co-conspira-
tors, paid $100.00 and two bottles of whiskey as a bribe to Adams, with
intent to influence him in the performance of his duties as a police officer.

Count Nine—That on or about 1 June, 1947, Smith, in furtherance of
said conspiracy, directly and through his agents and co-conspirators,
delivered over a period of about three years, two or more bottles of whis-
key per month as a bribe to Money with intent to influence him in the
performance of his duties as a police officer.

Count Ten—That on or about 20 December, 1949, Smith, in further-
ance of said conspiracy, directly and through his agents and co-conspira-
tors, paid $100.00 as a bribe to Money, with intent to influence him in
the performance of his duties as a police officer.

Count Eleven—That Paschal accepted the bribe deseribed in Count
Two with the intent and understanding that his actions as a police officer
would be influenced thereby.

Count Twelve—That Paschal accepted the bribe described in Count
Three with the intent and understanding that his actions as a police
officer would be influenced thereby.

Count Thirteen—That Paschal accepted the bribe deseribed in Count
Four with the intent and understanding that his actions as a police officer
would be influenced thereby.
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Count Fourteen—That Ferrell accepted the bribe deseribed in Count
Five with the intent and understanding that his actions as a police officer
would be influenced thereby.

Count Fifteen—That Ferrell accepted the bribe described in Count Six
with the intent and understanding that his actions as a police officer would
be influenced thereby.

Count Sizteen—That Adams accepted the bribe deseribed in Count
Seven with the intent and understanding that his actions as a police officer
would be influenced thereby.

Count Seventeen—That Adams accepted the bribe deseribed in Count
Eight with the intent and understanding that his actions as a police officer
would be influenced thereby.

Count Eighteen—That Money accepted the bribe deseribed in Count
Nine with the intent and understanding that his actions as a police officer
would be influenced thereby.

Count Nineteen—That Money accepted the bribe described in Count
Ten with the intent and understanding that his actions as a police officer
would be influenced thereby.

StaTeMENT oF THE CASE.

It was stipulated between the solicitor and counsel for all the defend-
ants that the City of Greensboro is a municipal corporation formed under
the laws of the State of North Carolina, and has been such continuously
since 1805 ; that the defendant F. B. Money was a duly sworn and acting
police officer of said city from January, 1934, and continuously there-
after until 9 November, 1950; that the defendant R. L. Paschal was a
duly sworn and acting police officer of said eity from 20 August, 1936, and
continuously thereafter until 9 November, 1950 that the defendant R. L.
Ferrell was a duly sworn and acting police officer of said eity from
1 January, 1939, and continuously thereafter until 9 November, 1950;
and that the defendant J. H. Adams was a duly sworn and acting police
officer of said ecity from 16 November, 1944, and continuously thereafter
until 9 November, 1950 ; and that all four were police officers of said city
from 16 January, 1951, until 14 August, 1951.

The principal witnesses for the State were C. A. (Shug) York, a
“finger man” or an eliminator of competition for Smith, a donor of gifts
of money and whiskey to police officers for Smith, his chauffeur and gen-
eral handy man; and W. C. Coble, 2 headman for Smith, at first an
organizer of “sub writers” and “head writers,” and donor for Smith of
whiskey and groceries at his store. York and Coble at the time of the
trial were serving time for violating the lottery laws of the State. Both
had been convicted several times before for violating the criminal law.
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Neither Paschal, Ferrell, Adams or Money ever arrested Smith, Coble
or York for lottery operations,

Evipence Acainst Fravcis Duvar Sumite, Avias Groree SMITH.

From about 1940 until 1950 and later, Smith, as banker, was operating
butter and eggs and race horse lotteries in Greensboro of colossal size.
York pleaded guilty in Superior Court before Judge Clement for operat-
ing a lottery in 1949. He made out he was the banker, taking the “rap”
for Smith at his instruetions. At this trial York testified Smith is still
the kingpin; that the defendant Adams got some of his, York’s, writers
and “Adams and Smith was the basis of it.” In 1940 the average daily
take to the bank was $700.00 or $800.00 or maybe $300.00. York testified
he had seen the take in the neighborhood of $5,000.00 per day coming to
Smith as banker after “the writer” had deducted his 25% commission
and the headman his 10% to 15%. During the years 1943 up to 1948,
it probably averaged somewhere close to $4,000.00 per day. Smith had
five or six “headmen” all the time, 200 to 300 “writers” and “pick-up-
men.” The modus operandi of the butter and eggs lottery is deseribed
below. The “writers” collected the money bet, and wrote tickets—the
“writer” and player each getting a copy of the ticket. The writer then
turned over the money collected, less his commission, to a “headman,”
who in turn turned it over, less his commission, to a “pick-up man.” The
“pick-up man” carried the money to the bank. The player selects a
number of 8 digits, which is written on the ticket. The lead number of
the winning number is taken from the number of tubs of butter sold that
day on the Chicago market. The first figure to the right of the thousand
mark comma is the first digit of the winning number. To illustrate, if
450,309 tubs of butter were sold, the first digit of the winning number
would be 3. The second and third digits of the winning number are
taken from the first and second digits to the right of the thousand mark
comma of the number of erates of eggs sold that day on a certain market.
If 876,421 crates were sold, the second and third digits of the winning
number would be 4 and 2. The winning number for the butter and eggs
lottery that day would be 342, Quotations as to the tubs of butter and
crates of eggs sold are received from Western Union and are published
in the daily papers. The player can play several numbers. If so, all
are written on the same ticket. The winning number paid off 500 to 1,
with some exceptions. Double numbers like 442 paid off 400 to 1; triple
numbers like 444 paid off 300 to 1. The chance of selecting a winning
number was one out of a thousand.

In 1940 York started a small lottery. He was banker, and had a few
“writers.” In about a month ten of his “writers” were arrested. Shortly
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after York saw Smith at a filling station; Smith came to his car laugh-
ing, and asked how he was getting along. York told him he was not doing
so well; he was losing “writers.” Smith replied: “Don’t you know you
can’t buck me? Me and my brother have got too much money.” After
further talk there, York went to work for Smith in his lottery operations.
York worked for Smith from 1940 until January, 1949, He quit for twe
weeks, and went back to work for Smith until he broke with him in 1950,
York received $60.00 a week and $2,500.00 bonus every six months begin-
ning about 1945. He received the bonus about four years., York per-
formed many duties for Smith. He was his “finger man.” In lottery
argot the “finger man” puts the finger on rival competitors and subordi-
nates, and has them arrested and tried. A “finger man” is also called
“an enforcer.” Smith told York to give whiskey and money and favors
to police officers, as he could not operate profitably without proteetion;
if he could not contact him (Smith) to use his own judgment in such
transactions. Smith told York “for years that Money was all right, and
wouldn’t bother the operations, unless he had to do so. As far back as
1945 and many times since he also said that I need not be afraid of
Adams, as he was his man . . . Smith made these same statements in
reference to Ferrell and Paschal.”

Coble operated a grocery store in the Negro section of Greenshoro.
When he met George Smith in December, 1940, he was engaged in lottery
operations with George’s brother, Dutch Smith. Coble worked for George
Smith in his lottery operations from 1940 until December, 1948, George
Smith, as banker, also operated from 1940 through 1948 and later a race
horse numbers lottery. The only difference in the race horse lottery and
the butter and eggs lottery is the method of obtaining the winning num-
ber. The figures in the race horse lottery were derived from the pari-
mutuel odds on horse races at a certain track, as carried in the racing
papers.

Coble’s store “was more or Jess general headquarters for the lottery, for
all ‘headmen’ to congregate there, also a lot of police officers.” Coble
kept what he called a “Jeep Account” of two to three or four or five
hundred dollars a month from monies received by him for Smith in his
lottery operations. Coble paid out money to police officers, and delivered
groceries and whiskey to police officers charging all to the “Jeep Ac-
count.” He gave Smith itemized statements of all these acts,

The State’s witness R. A. Craig was in Smith’s house in or near
Greensboro in 1947, and saw an account or record book there. In this
book Craig saw “a notation on Jeep for $80.54.” The witness believed
he saw the entry twice.

Smith told Coble that Dutch (his brother) did not know how to run the
town—he was afraid to give away anything; that you had to give stuff,
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whiskey, to police officers to keep them from catching so many people.
Smith told Coble to give whiskey to police officers. Coble did, and Smith
paid for the whiskey.

Evinexce Acainst R, L. PascHaL axp SmiTH.

Counts One, Two and Eleven—In about 1944 Smith told York, his
“finger man,” another bank had opened up, and asked him to check on it.
Smith said he understood a “fellow Wells” was banker. York investi-
gated, and told Smith what he had learned. Smith replied: “Knock the
pick-up man off, Wells or anybody. I had rather have Wells, but he can
wait a day or two.” York asked Smith “whom do you want to use for
the knock-off, what officer?” Smith replied: “Well, how about that
Paschal? As much money as he has been getting, and all, he would make
a good man to catch him.” Smith told him to contact Paschal. This
conversation was admitted against Smith alone. York called Paschal,
and met him on Forbis Street. He had two or three meetings there with
Paschal. York told Paschal that they had a pick-up man lined up of the
new bank that Smith wanted knocked off. Paschal replied: “I'm getting
damn tired of doing George’s dirty work without ample pay” or something
to that effect; and further said: “Tell George I want some money.”
York replied he would tell Smith anything he wanted him to. It was
agreed there, to York’s best recollection, that Paschal would accept
$100.00. York called Smith. Smith replied: “Go ahead, and give it to
him. He ain’t nothing but a damn leech noway.” Then York met Pas-
chal, and told him this pick-up man could be caught on the corner of
Lindsay and Forbis Streets. In the next day or two Paschal caught this
pick-up man, and York gave Paschal $100.00 of Smith’s money. Smith
planted a man in Wells’ outfit, and the officers caught five or six of Wells’
writers. A week or ten days after Paschal caught the pick-up man,
Wells was picked up by the officers. On the morning the writers were
picked up, Wells’ house was searched by the officers, and Paschal was in
the raid. Paschal’s conversation with York was admitted against Pas-
chal alone.

Counts One, Three and Twelve—In 1946 Paschal came by Coble’s
store, and told Coble that Smith had promised him something, and he
couldn’t get it straightened out. Paschal said he would see York. He
further said: “I went into it with both of them together. I’ll see Shug,
and see if he can get it straightened out. If he don’t, I’ll come back and
talk to you.” In a day or iwo Paschal returned, and said he couldn’t get
anything out of Smith or York. Coble replied: “Tell me what it is,
maybe I can help you.” Paschal said they had promised him an auto-
mobile for knocking out an “opposition banker, opposition bankers”; that
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Smith “had offered him a car if he would knock out opposition bankers.”
Paschal said he had already done the job, and they didn’t want to come
across with the car. Coble called Smith, and asked him about it. Smith
replied: “Yes, I promised him a car, but I am not going to pay cash
for it. I will buy it, and pay monthly payments.” A day or two later
Paschal met Smith at Coble’s store. They went out of the store for
twenty or thirty minutes. When they came back, Smith told Coble he
had it straightened out; that he was going to buy the car, and make the’
payments. The payments were $80.00 and some cents a month, Smith
told Coble to take the payments out of Smith’s money from the afternoon
races. Once a month, between 15 and 18 months, Paschal came to the
store, and Coble gave him the payments. Smith told York he had bought
Paschal a Plymouth car. After Paschal’s car was paid for Smith asked
York to get in touch with Paschal, and see if he could not get Paschal to
stop getting payments. York talked with Paschal, and Paschal said he
had only received one payment since the car was paid for—$70.00 or
$80.00—and he had done a lot of favors for Smith. This money was
charged to the “Jeep Account.” Smith’s conversation was admitted
against him alone. Paschal’s conversation was admitted against him
alone.

Counts One, Four and Thirteen—During the period immediately
before and after 1 January, 1948, York got money from Smith for
Paschal twenty-five or more times. Every ten days or two weeks Paschal
would contact York for money. York would call Smith. If he could not
reach him, he used his own judgment about giving it to him. Smith told
York not to make Paschal mad; he was a dangerous man. This was
admitted against Smith alone. The payments ranged from $25.00 to
$50.00 to $75.00, and possibly $100.00. York gave Paschal whiskey from
1942 or 1943 as long as he was in Smith’s employ. Smith paid for the
whiskey. Paschal would never go over two weeks during the years York
worked for Smith without getting whiskey—usually a bottle, sometimes
two. Around 1946 Paschal got York to get $100.00 from Smith to pay
off a bad cheque of Paschal’s. Smith gave York $100.00; York gave
Paschal $75.00 and pocketed $25.00. Coble gave Paschal whiskey a
number of times. It was paid for by Smith’s money and charged to the
“Jeep Account.” Smith told Coble in 1946 or 1947 he was giving away
whiskey three ways; Coble was giving it away, York was, and he was.

Evipexnce Acainst R. L. FErrerr axp SarTH.

Counts One, Five and Fourteen—Smith told York that Ferrell was
getting groceries and occasionally liquor, and that he, Smith, was paying
for it. Smith further told York that Ferrell was on our side, and
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wouldn’t bother York or any of the lottery operators connected with him.
Smith made this statement over and over. These statements of Smith
were admitted in evidence against Smith alone. York testified that he
observed Ferrell getting groceries at Coble’s store, but did not ever see
him pay for any; that Ferrell was there practically every time he went
there. Coble testified that somewhere in the neighborhood of a year or a
little better of 1947, or the last of 1946, Ferrell came to him, and told
him he was having it pretty tough; to see if he couldn’t get a few gro-
ceries; that he understood some of the rest of them were getting a few
things—he didn’t say what, Coble asked him what he was referring to.
Ferrell replied: “Well, I understand some of the other policemen are
getting whiskey, groceries and cars. It looks like you could give me a few
groceries.” Coble discussed with Smith the giving of groceries to Ferrell
before doing so. Smith told Coble to let him have groceries. Smith said
of Ferrell: “He’s catching a lot of people down there. We had better
give him a few groceries, and kind of cool him off a little.” Then Coble
started to furnishing Ferrell groceries. Ferrell started off with about
$25.00 or $30.00 a month for about a year; in one month got up to about
$80.00. When it got up to $80.00, Smith said: “I thought he didn’t want
but 25 or $30.00 of groceries.” Coble replied: “I can’t stop him; you
put him on there. If you want him stopped, you see him and stop him.”
Coble spoke to Ferrell about it. Ferrell replied: “Last night I over-
looked two down there. If I had caught them, it would have cost you
more than what these few groceries I got cost.” Coble told that to Smith,
who replied: “Don’t say no more to him about it.” Ferrell got groceries
from Coble until they closed down in December, 1948. Smith’s conversa-
tion was admitted against him alone.

Counts One, Siz and Fifteen—On Christmas Eve, 1949, York parked
his car in the back of Coble’s store. Ferrell came out the back door.
York gave Ferrell a bottle of whiskey and $50.00 in money, saying:
“Here is a further present for you; George has always told me to look
out for you fellows all T could.” The money and whiskey were Smith’s
property. Ferrell thanked him, saying he would see him later; the place
was hot, police officers were in the store; and he was going away as quick
as he could.

Evmexce Against J. H. ApaMs axp SmrrH.

Counts One, Seven and Sixteen—Around 1 September, 1948, Coble
gave Adams whiskey on a number of occasions. Sometimes Adams would
come in Coble’s store kidding about the numbers and say: ‘“What kind
of day did you have? Were you overhit, or did you make money ¢ Coble
would reply he didn’t know what he was talking about. Then Adams
would say: “What about a bottle or two? I am kind of dry. I need
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one.” Coble would give him a bottle or two of whiskey—this took place
over a period of five or six months. It was Smith’s whiskey, and Smith
knew what Coble was doing with reference to Adams. Coble charged this
whiskey to the “Jeep Account.” For about six months Coble gave Adams
a bottle or two of Smith’s whiskey per month.

Counts One, Eight and Seventeen—On Christmas Eve, 1949, after
York had seen Ferrell back of Coble’s store, he went into the store and
saw Adams and police officer Tillman. It was about 3 or 4 p.m. Adams
asked York to go in the back and take a drink with him. York, in taking
the drink, saw the brand of whiskey was similar to the brand of a case
of whiskey of Smith’s York had furnished Coble’s store the day before.
Adams said to York that Tillman and himself had been given a bottle of
whiskey there, and he needed more liquor Christmas; and asked York if
he bad some. York replied: “Yes, at home.” York went to his home,
and Tillman and Adams followed. Tillman remained outside in the car.
Adams went in the house. He asked if there was a dictaphone in the
room. York replied: “No.” York gave him four bottles of whiskey and
$100.00 in money, which belonged to Smith. Adams went to the car
carrying the whiskey and money. Tillman testified he was a police officer
of the City of Greenshoro in 1949, and still was. On Christmas Eve,
1949, he was off duty, and he and Adams then went to Coble’s store, and
went in. He saw York there. A good crowd was there—whites and
Negroes. When they left Adams said to Tillman: “Let’s go by York’s
house, and get a bottle of whiskey.” He drove to York’s house. Adams
went in, and came back with some whiskey—either two or three bottles
in two packages. Tillman got a bottle of the whiskey. In November,
1950, York was a witness in Superior Court in Greensboro, and mentioned
Adams. Adams told Tillman he wasn’t going to admit any of it. Till-
man told Adams he didn’t see any use denying these meetings. Tillman
was interrogated by the S. B. I. He told Adams he had told them what
he knew. That seemed to make Adams mad. He said what would the
Chief and his wife think, and left. As far back as 1945 Smith told York,
and many times since, not to be afraid of Adams, as he was his man.
This was admitted against Smith alone.

Evipence Acainst F. B, MoNey axp SMITH.

Counts One, Nine and Eighteen—At Smith’s direction York gave
Money whiskey about once a month, and at times left it at Coble’s store
for him. Money always expressed his appreciation, and would ask about
Smith ; how the business was going on, and if we were being bothered too
much. Smith told York for years that Money was all right, and wouldn’t
bother the operations unless he had to. Coble testified Money got whiskey
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on numerous occasions. He would get a bottle probably once or twice a
month, and then at Christmas, two. It was Smith’s whiskey, and went
on the “Jeep Account.” Coble gave this whiskey to Money in 1946 or
1947, up until 1948. Money told Coble that during 1947 or 1948 he could
have arrested him several times for operating a lottery; he had been in
his store several times when he was taking the “low” down over the tele-
phone. In lottery slang the “low” means the total amount written by
the writer less his 25%. In 1948 York saw Money with a crowd at
Smith’s house. There was an atmosphere of drinking. The conversation
of Smith was admitted against him alone. The conversation of Money
was admitted against him alone.

Counts One, Ten and Nineteen—In Christmas week, 1949, York was
still engaged in lottery operations with Smith. Early in Christmas week,
1949, Money came to York’s home, just out of the city limits of Greens-
boro, and asked him how everything was going along. York replied
pretty good, and “I guess you want a little liquor.” Money replied:
“ves,” York gave him two bottles of whiskey and $100.00 in money—
Smith’s property. Money asked York how business was, how I was get-
ting along, and if anybody was bothering me much. York replied, things
were not too bad. Money thanked him for the whiskey and money,
saying he would be glad to do anything for me he could.

The defendant Smith offered no testimony.

Evipexce For THE Four Porice Orricers, DEFENDANTS.

Paschal, Ferrell, Adams and Money denied in fofo the charges against
them in the indictment and also all statements the State offered evi-
dence they had made. Each one testified that they did not know Smith,
and had received no money, whiskey, groceries or anything of value from
him directly or through any agents or co-conspirators. Paschal offered
evidence to show how he financed the purchase of the automobile, which
the State contends Smith paid for. They offered evidence that after
York’s testimony in his lottery case in reference to the police officers,
that Coble, on or about 20 December, 1948, made an affidavit in the
presence of Sgt. Evans, S. B. 1. Agent Allen, Sgt. Sink and Deputy
Sheriff Donovant, stating that he knew nothing of the police officers
receiving any money, whiskey or groceries from Smith or his agents, or
anyone else, directly or indirectly. Each one of the four defendants
offered numerous witnesses that he was a man of good character. There
was evidence that York had received a “time cut” on his road sentence,
and that Coble was seeking one.

The evidence for the State has been set forth in more detail because of
the motions for judgment of nonsnit.
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The jury found for its verdict that each defendant was guilty as
charged. The defendants thereupon moved that the jury be polled. The
court polled the jury, and each juror for himself answered that each
defendant is guilty on all counts as charged in the bill of indictment.

From the judgments imposed on each defendant, each defendant ap-
peals, and assigns error.

Attorney-General McMullan and Assistant Attorney-General Bruton
for the State.

Jordan & Wright, Hines & Boren and Don A. Walser for defendant
Francis Duval Smith, alias George Smith.

T. Glenn Henderson and Norman A. Boren for defendants R. L. Fer-
rell, R. L. Paschal, F. B. Money, and J. H. Adams.

Parxer, J. At the close of the evidence for the State, the defendant
Smith moved for judgment of nonsuit on counts 1 through 10, inclusive,
in the bill of indictment; and as to each of said counts. The motion was
refused as to all said counts, and the defendant Smith excepted. The
defendant Smith introduced no evidence. The other four defendants did
introduce evidence. After all the evidence in the case had been concluded,
the defendant Smith again moved for judgment of nonsuit on counts 1 to
ten, inclusive, and on each one of them. The motion was refused and the
defendant Smith excepted. However, in his brief the “defendant Smith
concedes that the State’s evidence, when viewed in the light most favor-
able to the State, was sufficient to repel the motions for judgment as of
nonsuit upon counts 2, 3, 4, 5, 7 and 9. Hence, the exceptions to the over-
ruling of the demurrer to the evidence and motions for judgment as of
nonsuit on these counts are abandoned. On the other hand, it is sub-
mitted that the evidence was insufficient to be submitted to the jury upon
counts 1, 6, 8 and 10. We can perceive that there might be some differ-
ence of opinion as to counts 6, 8 and 10, although we believe the convietion
on these counts should be set aside and reversed.” Without repeating
the evidence on counts 6, 8 and 10, set forth above, it was amply suffi-
cient to overcome the defendant Smith’s motion for judgment of nonsuit.

At the close of the State’s evidence the defendant Paschal moved for
judgment of nonsuit upon counts 1, 11, 12 and 13; overruled and Paschal
excepts.

At the close of the State’s evidence the defendant Ferrell moved for
judgment of nonsuit upon counts 1, 14 and 15; overruled and Ferrell
excepts.

At the close of the State’s evidence the defendant Adams moved for
judgment of nonsuit upon counts 1, 16 and 17; overruled and Adams
excepts.
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At the close of the State’s évidence the defendant Money moved for
judgment of nonsuit upon counts 1, 18 and 19; overruled and Money
excepts.

At the close of all the evidence the defendants Paschal, Ferrell, Adams
and Money renewed their motions for judgment of mnonsuit; overruled
and exceptions by all four defendants.

Paschal, Ferrell, Money and Adams filed with us a joint brief. Their
brief states: “The defendant policemen concede that there was suflicient
evidence to submit to the jury on the alleged overt acts of receiving bribes,
as charged in counts 11 through 19, inclusive, of the bill of indictment,
if the otherwise uncorroborated testimony of two accomplices is sufficient
to make out a case for the jury. However, the defendant policemen
stressfully urge and contend that there was a total failure of proof suffi-
cient to carry the case to the jury on the charge that they entered into a
conspiracy with Smith, and it is submitted that the motions for judgment
as of nonsuit on the conspiracy count should have been granted.” “It has
been repeatedly held by this Court that the unsupported testimony of an
accomplice, while it should be received with caution, if it produces con-
vineing proof of the defendant’s guilt is sufficient to sustain a conviction,
8. v. Ashburn, 187 N.C. 717 (728) and cases there cited.” S. v. Gore,
207 N.C. 618, 178 S.E. 209. To the same effect S. v. Herring, 201 N.C,,
543, 160 S.E. 891; 8. ». Lippard, 223 N.C. 167, 25 S.E. 2d 594; S. ».
Rising, 223 N.C. 747, 28 S.E. 2d 221. Upon the admission of the four
police officers defendants in their brief, their motions for nonsuit are
untenable on counts eleven through nineteen, inclusive. Regardless of
such admission there was plenary evidence on those counts to carry the
case to the jury.

That leaves for our consideration the refusal of the trial court to
nonsuit the State on Count One in the indictment as to all the defendants,
or one or more of them,

“On a motion to dismiss or judgment of nonsuit, the evidence is to be
taken in the light most favorable to the State, and it is entitled to the
benefit of every reasonable intendment upon the evidence and every
reasonable inference to be drawn therefrom.” S. ». Shipman, 202 N.C.
518, 163 S.E. 657. On such a motion “the defendant’s evidence, unless
favorable to the State, is not to be taken into consideration, except when
not in conflict with the State’s evidence, it may be used to explain or make
clear that which has been offered by the State.” 8. v. Bryant, 235 N.C.
420, 70 S.E. 2d 186. “The general rule is that, if there be any evidence
tending to prove the fact in issue, or which reasonably conduces to its
conclusion as a fairly logieal and legitimate deduction, and not merely
such as raises a suspicion or eonjecture in regard to it, the case should be
submitted to the jury.” 8. v. Johnson, 199 N.C. 429, 154 S.E. 730. A
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fatal variance between allegata et probata’can be taken advantage of by
motion for judgment as of nonsuit. 8. v. Nunley, 224 N.C. 96, 29 S.E.
2d 17.

Count One charges the five defendants with a conspiracy to commit a
felony. All the defendants contend that Count One of the indictment
charged that a conspiracy existed between Smith on the one hand and the
four defendant police officers on the other, under which Smith agreed to
give bribes to the police officers in return for an agreement on their part
to protect Smith’s lottery operations, and that the four police officers
consented to receive, and did receive bribes for said purposes. That the
evidence discloses, as the defendants contend, that none of the defendant
policemen knew that any of the others were the recipients of bribes, nor
is there any evidence that Smith directly communicated with any of the
four police officer defendants regarding the bribes. That the evidence
discloses, when viewed most favorably for the State, the bribery of the
policemen was an isolated incident unrelated to the bribery of the other
policemen. That while there is evidence that York and Coble gave bribes
to the four police officer defendants at Smith’s requests and as his agents
that would only be evidence of a conspiracy by Smith, York and Coble
to corrupt police officers, and does not support Count One; but is a fatal
variance between allegata and proof. That there is no evidence from
which it could be found that any systematic scheme or plan was either
evolved or carried into effect with the defendant policemen to protect
Smith’s lottery operations.

It is not requisite to conviet for the State to prove that the police
officer defendants, or any one of them, knew that the others, or any of
them, were the recipient of bribes. “It is not necessary, however, that a
person to be eriminally liable, be acquainted with the others engaged in
the conspiracy; although to hold one liable as a participant, it must be
shown that he did some act or made some agreement showing his intention
to be a participant:” 11 Am. Jur., Conspiracy, See. 7. “It is not neces-
sary to constitute the offense that the parties should have come together
and agreed in express terms to unite for a common object. A mutual,
implied understanding is sufficient, so far as the combination or con-
spiracy is concerned, to constitute the offense.” 8. v. Connor, 179 N.C,
752, 103 S.E. 79. However, there is evidence that Ferrell told Coble
“T understand some of the other policemen are getting whiskey, groceries
and cars. It looks like you could give me a few groceries.” There is
further evidence that Smith made the payments on a car for Paschal.

The defendants contend there is no evidence that Smith directly com-
municated with any of the police officer defendants regarding bribes.
That is an oversight. There is evidence that Paschal told Coble, Smith
had offered him a ear if he would knock out opposition bankers; that he
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had done the job, and he had not come across with the car. Coble re-
ported this to Smith. A day or two later Paschal met Smith at Coble’s
store, and Paschal and Smith went out of the store for 20 or 30 minutes.
When they came back Smith told Coble he had straightened it out; that
he was going to buy the car, and make the payments, which he did.

The evidence discloses that York and Coble in dealing with the four
police officer defendants were acting under Smith’s direction and as his
agents. Smith said he could not operate successfully without police pro-
tection, and to give money, whiskey, groceries and a car (the car was to
Paschal alone) to these four defendants, and that they received what he
directed to be given. That they never arrested Smith, York or Coble in
their lottery operations. That Paschal knocked out opposition bankers.
That Ferrell told Coble “last night I overlooked two down there, it would
have cost you more than what these few groceries I got cost.” That
Adams would come in Coble’s store kidding about the numbers, and say
“what kind of day did you have? Were you overhit, or did you make
money #” Then Adams would say “what about a bottle or two,” and
Coble would give him whiskey. Money told Coble during 1947 and 1948
he could have arrested him several times, when he was taking “the low”
down over the telephone. Smith told York for years that Money was all
right, and wouldn’t bother the operations, unless he had to do so; that he
need not be afraid of Adams, as he was his man; and made the same state-
ments as to Paschal and Ferrell. What Smith told York was admitted
against Smith only.

Considering all these facts and cirecumstances in the light most favor-
able to the State there was abundant evidence tending to show that all
five defendants had entered into a eriminal conspiracy with a common
design and purpose to unite for the common objeet of Smith offering
bribes to Paschal, Ferrell, Adams and Money, police officers of the City
of Greensboro, and of the four said police officer defendants receiving said
bribes with the express understanding that they would protect Smith in
his lottery operations, as charged in Count One of the indictment. The
evidence made out a case for the jury on that count as to all the defend-
ants. The court was correct in refusing the motions for judgment of
nonsuit made by all the defendants and each one of them on Count One
in the indiectment. “Direct proof of the charge” (conspiracy) “is not
essential, for such is rarely obtainable. It may be, and generally is,
established by a number of indefinite acts, each of which standing alone,
might have little weight, but, taken collectively, they point unerringly
to the existence of a conspiracy.” 8. v. Whiteside, 204 N.C. 710, 169 S.E.
711. The late Chief Justice Stacy speaking for the Court in S. v. Ritter,
197 N.C. 113, 147 S.E. 733, says: “The gist of a criminal conspiracy is
the unlawful concurrenee of two or more persons in a wicked scheme—the
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agreement to do an unlawful act or to do a lawful act in an unlawful way
or by unlawful means—and it is said that the crime is complete without
any overt act having been done to carry out the agreement, citing authori-
ties. . . . The crime of conspiracy consists of the conspiracy, and not of
its execution . . . One who enters into a criminal conspiracy, like one
who participates in a lynching, or joins a mob to accomplish some unlaw-
ful purpose, forfeits his independence and jeopardizes his liberty, for,
by agreeing with another or others to do an unlawful thing, he thereby
places his safety and security in the hands of every member of the
conspiracy.”

Smith’s assignment of error No, One. York on re-direct examination
by the State before the State rested, testified: “Earl Black was an em-
ployee of George Smith’s before the round-up in December 1948. I
disremember the exact date that Earl Black left George’s employment,
but he was in Greensboro off and on for the course of as much as three
years. He was supposed to be a witness against George and the others
for the State, but he failed to testify against George . . . Black was
brought up here, I believe, under subpoena.” The evidence shows there
was a big blowup in Smith’s lottery operations in December, 1948, and
over 30 people connected with his lotteries were arrested. A warrant
was issued for Smith charging him with violating the lottery laws. He
became a fugitive from justice, and was arrested in Fayetteville in June,
1949, Smith was tried in the Municipal Court of Greensboro on these
charges and fined $10,000.00. Sgt. Evans, a witness for Smith’s co-
defendants, testified: “The original and basic source of information in
connection with that investigation” (referring to the blowup in 1948)
“was Earl Black. . . . I talked to Black a week or ten days. I got a
tremendous amount of information from Black. He had been in the
lottery business in Greensboro with George Smith.” The solicitor asked
York this question:

“Q. What statements, if any, did George Smith make to you with
reference to Earl Black’s appearance as a witness against Smith or failure
to appear?’ Objection by Smith, overruled by the court, and Smith
excepted. “A. George said he was supposed to pay Earl Black $4,000.00
not to testify against him, that he had already paid him $1,000.00 and
that Carl Vann had $3,000.00 holding it as soon as Earl Black went
through with the deal, and didn’t testify.”

York testified immediately thereafter without objection, “as best I can
recall, the $4,000,00 also included Black being a Wltne s against Smith in
New Hanover County in Wilmington.”

The question had reference to Smith’s case in the Greensboro Muniei-
pal Court, when he was fined $10,000.00. The warrants in this case had
not been issued against any of the five defendants here.
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The defendant Smith contends that the admission of this testimony was
prejudicial and material error on the ground the general rule is that
evidence of one offense is inadmissible to prove another and independent
crime, the two being wholly disconnected and in no way related to each
other, and relies upon 8. ». Smith, 204 N.C. 638, 169 S.E. 230; S. v.
Choate, 228 N.C. 491, 46 S.E. 2d 476; and S. v. Fowler, 230 N.C. 470,
53 S.E. 2d 853.

In 8. v. Fowler, supra, relied upon by Smith, it is said: “To this gen-
eral rule, however, there is the exception as well established as the rule
itself, that proof of the commission of other like offenses is competent to
show the quo antmo, intent, design, guilty knowledge or scienter, or to
make out the res gestae, or to exhibit a chain of circumstances in respect
of the matter on trial, when such crimes are so connected with the offense
charged as to throw light upon one or more of these questions” (eiting
numerous authorities).

The question is squarely presented as to whether this evidence comes
within the general rule or the exception to it. The evidence discloses that
Smith for years had operated vast lotteries in Greensboro. After he was
fined $10,000.00 in 1949, he continued to operate. York testified at the
trial “George is still the kingpin,” from which it could be inferred that
he even then was operating. Smith told York he could not operate
profitably without protection. The point at issue in this action was did
Smith, directly and through his agents and co-conspirators, give money,
whiskey and groceries to his co-defendants, and if so, were they bribes.
The evidence objected to showed Smith paid Black a $4,000.00 bribe for
protection—a.e., not to testify against him in Greensboro and in Wilming-
ton on his trials for operating lotteries. The first count in the indictment
charges said bribes being offered by Smith to and received by Paschal,
Ferrell, Adams and Money with the express and implied understanding
that their official action and their omission to perform official acts as
police officers were to be influenced thereby. Counts 2 to 19, both inclu-
sive, in the indictment, charge the bribe being offered by Smith, and
received by the defendant named in the eount with the intent and under-
standing that his official actions would be influenced thereby. The bill
of indietment charges a violation of G.S., Sections 14-217 and 14-218.
Seection 14-217 has as an essential element of the offense of bribery of
officials the receipt of anything of value with the express or implied
understanding that his official acts are to be in any degree influenced
thereby. This evidence was competent to show the quo animo, intent,
design, guilty knowledge or scienter with which Smith, through York and
Coble, gave money, whiskey and groceries to Paschal, Ferrell, Adams and
Money. In other words, it was competent to show Smith’s intent in this
case, and not to prove the accusations substantively. It was sufficiently
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connected with the charges in this case to render it competent for this
purpose. It was evidence tending to show also why the State did not
call Black as a witness. It was part of a series of transactions carried
out by Smith in pursuance of his original design to buy protection, and
the jury might well have inferred this common purpose from the evidence.
In addition, the bribing of Black not to testify exhibits a chain of eir-
cumstances in respect of the matter on trial, and so connected with the
offenses charged as to throw light on these questions. The following cases
are in accord with this view: S. v. Stancdll, 178 N.C. 683, 100 S.E. 241;
S. v. Dadl, 191 N.C. 231, 181 S.E. 573; 8. v. Batts, 210 N.C. 659, 188
S.E. 99; 8. v. Flowers, 211 N.C. 721, 192 S.E. 110; 8. v. Smoak, 213
N.C. 79, 195 S.E. 72; 8. v. Godwin, 216 N.C. 49, 3 S.E. 2d 347; S. ».
Batson, 220 N.C. 411, 17 S.E. 2d 511; S. ». Edwards, 224 N.C. 527, 31
S.E. 2d 516; 8. v. Biggs, 224 N.C. 722, 32 S.E. 2d 352; 8. v. Bryant,
231 N.C. 106, 55 S.E. 2d 922; 8. v. Summerlin, 282 N.C. 333, 60 S.E.
2d 822. The cases of S. v. Smith, supra, S. v. Choate, supra, and 8. ».
Fowler, supra, are distinguishable. 'We hold the evidence competent, and
the assignment of error is not sustained.

Smith’s assignment of Error No. 3. R. A. Craig, a witness for the State,
testified that in 1947 he was in Smith’s house, and saw an account or rec-
ord book. The witness was being examined by the solicitor for the State.

Q. Do you recall seeing any items that particularly aroused your
interest ?

Mr. Henderson: Objection. The record would be the best evidence.

Mr. Jordan: And whether it aroused his interest, your Honor, cer-
tainly wouldn’t be material.

The Court: The objection is sustained as to the officers, and overruled
as to the defendant Smith. Smith excepted. Q. What did you see? A.
There was a notation on Jeep for $80.54. Q. Jeep, $80.54% A, Yes, sir,
Q. Did you see more than one such entry? A. I believe I saw it twice.
Mr. Jordan: The defendant Smith moves to strike that evidence. If it
was a document, that would be the best evidence, and there’s been no
foundation laid for the introduction of secondary evidence. The Court:
Objection overruled. The defendant Smith excepts.

Previously, Coble had testified: “I do not have any books on the Jeep
Aeccount; the records have been destroyed.” The foundation had been
laid for the introduetion of secondary evidence, and the evidence is com-
petent. Potato Company v. Jeanette, 174 N.C. 236, 93 S.E. 795; Stans-
bury N. C. Evidence, Sec. 192. In addition what he saw in this book in
Smith’s home was competent against Smith.

Smith’s assignment of Error No. 2.

On the eighth day of the trial the court ordered the defendant Smith
into custody, and inereased his bond from $3,000.00 to $50,000.00. This
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oceurred about 12:30 p.m. on 20 February, 1952, after Smith’s counsel
had cross-examined Coble, but before the cross-examination of him by
the police officers’ counsel. York had already testified. The court called
Smith’s ecounsel to the bench (counsel on both sides had gone frequently
to the bench to talk to the court of their own volition and called by the
court during the trial) and quietly stated, not in the hearing of the jury,
that he had decided to order Smith into custody. Counsel for Smith
protested. The court stated he would direct the sheriff to take Smith
into custody out of the presence of the jury. The conversation was
“beyond the hearing of the jury.” The jury left the courtroom; Smith
remaining in the courtroom until the jury had left. The court instructed
the sheriff not to walk beside Smith, but to remain a discreet distance
away. Smith was then put in jail. After lunch Smith’s counsel con-
ferred with the judge in his chambers protesting his action, and saying
it had seriously prejudiced Smith’s case. The judge called the solicitor
into his chambers. The solicitor did not know until then that Smith had
been placed in custody. The court then fixed Smith’s bond at $50,000.00.
Before court reconvened after lunch, Smith returned with the sheriff
from jail to the courtroom, and then the jury was brought from the jury
room into the courtroom ; Smith being seated in the chair he had occupied
before. During the time Smith was in custody, on each and every oceca-
sion when he left or entered the courtroom, the jury was in the jury room
and out of sight and hearing of the courtroom and the lobby between the
courtroom and the public elevator. Nothing was said or done by the
court or the sheriff in the presence or hearing of the jury to inform the
jury that the defendant had been taken into custody and his appearance
bond raised to $50,000.00. Smith was in the courtroom seated in his
usual chair each time the jury entered the courtroom and he remained
there until the jury left the courtroom at each recess. The jury was not
kept together. On the afternoon of 14 February, 1952, Smith gave a
$50,000.00 bond, and was released from custody. To this ordering of
Smith into custody and increasing his bond, he excepts, and assigns as
error No, 2.

“In a criminal prosecution the State is the plaintiff and may have
custody of accused, this being essential for the protection of society. It
is within the discretion of the trial court whether accused should be placed
in custody; and the court’s proper exercise of discretion is not error
where the jury were unaware that accused had been placed in custody,
or were not influenced by that fact.” 23 C.J.8., Criminal Law, Sec. 977.

In 8. v. Smith, 202 N.C. 581, 163 S.E. 554, the court ordered the
defendant into custody during the trial. This Court said: “The conduect
of the defendant called for drastic action. His continued absence im-
peded the trial. The judge states that he made ‘every possible effort to
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assure the defendant of able counsel and a fair trial, but the defendant
did not seem to appreciate the effort or to respect the court.” It does not
appear that the jury knew anything of the order or of the commitment
of the defendant; the finding of the court is to the contrary. Under the
circumstances the order was within the exercise of legitimate power and
affords no sufficient ground for a new trial.”

In Hood ». U. 8., C.C.A. Okl., 23 F. 2d 472, certiorar: denied 48 S. Ct.
436, 277 U.S. 588, 72 L. Ed. 1002 (trial for a conspiracy to engage in
transactions involving morphine) the Court said: “The demand for the
exclusion of witnesses and the committal of defendant Bowdry to the
custody of the marshal were matters addressed to the sound discretion of
the trial court, and we do not find that the diseretion was abused.” See
Bishop’s New Crim. Proc., See. 952a.

The defendant Smith in his brief relies upon 8. v. Hart, 186 N.C. 582,
120 S.E. 345; 8. v. McNezll, 231 N.C. 666, 58 S.E. 2d 366; S. v. Simpson,
233 N.C. 438, 64 S.E. 2d 568; S. v. Wagstaff, 235 N.C. 69, 68 S.E. 2d
858. The facts in those cases are distinguishable. In the Hart case the
defendant in the presence of the jury was ordered into custody by the
court. In the McNeill case a defendant’s witness immediately upon leav-
ing the stand and in the presence of the jury was ordered into custody by
the court. In the Simpson case immediately after recess for lunch, some
of the jurors being still in the courtroom, the court ordered the defendant
and two of his witnesses into custody, and they were placed in jail. When
the court reconvened, the jury being in the box, the defendant and his two
witnesses were brought into the courtroom in custody of the sheriff. In
Wagstaff’s case the 19 year old defendant was without counsel. The
court ordered his father into custody in the presence of the jury, and
removed from the courtroom—the defendant needing the counsel of his
father, and his father being a probable witness for his somn.

“In the absence of constitutional or statutory provisions to the con-
trary, the general rule is that the inherent power of the court to insure
itself of the presence of the accused during the trial may, in its discretion,
be exercised so as to order a person who has been at liberty on bail, into
the custody of the sheriff during trial of the case . . . It is not necessary
for the court, in exercising its discretionary power to remand during
trial, to file any reasons for such action; and if such order is made, it
must be assumed, in the absence of a contrary showing, that the court
acted in good faith and upon sufficient grounds.” 6 Am. Jur.,, Bail and
Recognizance, Sec. 101,

Just before the court recessed for the day 13 February, 1952, the court
instructed the jury: “Please remember the instructions of the court not
to discuss this case with anybody, and please do not read the newspapers.
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Don’t let your wife tell you what is in them; just go right along, and
form your own opinions. Keep your minds open, ete.”

Before Smith was placed in custody it was already in evidence that
a warrant had been issued in December, 1948, against Smith for operat-
ing a lottery by the Municipal Court of Greensboro; that in spite of
efforts to arrest him, he was not picked up until June, 1949, in Fayette-
ville; that Smith had paid Black a bribe of $4,000.00-—or at least
$1,000.00 and placed $3,000.00 in escrow when he went through with his
agreement—not to testify against him in 1949 and in Wilmington; that
in 1950 York had pleaded guilty, and taken the “rap” for Smith, at his
request. Smith was placed in custody not in the presence of the jury,
and in going to and from jail, while he was in custody, there was nothing
to indicate he was in custody. Considering all the facts and circum-
stances the judge did not abuse his diseretion in placing Smith in custody
and in increasing his bond to $50,000.00, which Smith gave next day—
the court in good faith and upon sufficient grounds deeming his act essen-
tial for the protection of society. This assignment of error by Smith is
not upheld.

The defendant Smith assigns as error No. 5 the refusal of the court to
permit his counsel to make the concluding argument to the jury. Smith
offered no evidence, but his four co-defendants testified for themselves,
and introduced the evidence of a number of witnesses in their behalf.
That gave the State the right to open and conclude the argument, and this
assignment of error is untenable. S. ». Robinson, 124 N.C. 801, 32 S.E.
4945 8. v. Raper, 203 N.C. 489, 166 S.E. 314; Hamilton ». R. R., 200
N.C. 543, 158 S.E. 75.

AssiegNMENTS OF ERRORS TO THE CHARGE.

Smith requested the court to give 17 prayers for instructions plus
4 additional prayers, covering seven pages in the Record; his four co-
defendants requested none. Smith’s assignment of error No. 6: “The
trial judge erred in charging the jury on the law applicable to the testi-
mony of accomplices, failing to give the requested instructions on this
subject and on whether there was any corroborating evidence, and, if so,
its legal significance.”” Paschal, Ferrell, Adams and Money assign as
their Error No. 3: “Did the court err in charging the jury with reference
to the testimony of the State’s witnesses who were accomplices, and was
there error in giving conflicting instructions on this aspect of the case?”’
Smith filed a brief with us, and his four co-defendants a separate joint
brief. On these two assignments of error the argument is substantially
the same in both briefs, and both briefs cite many times the same authori-
ties. The State had five witnesses. All the defendants contend that of
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these five witnesses only York and Coble were accomplices. The testi-
mony of York and Coble was offered by the State as substantive evidence.
If they corroborated each other, it was only incidentally. None of the
defendants requested that the court instruet the jury that any of the
testimony of York or Coble be considered as corroborative evidence, nor
did the court do so.

The court refused to give Smith’s prayer No. 3 verbatim, but gave it
substantially in his charge.

All the defendants assign as error the court’s refusal to give Smith’s
prayer 4: “In order to constitute corroborating evidence, the jury must
be satisfied beyond a reasonable doubt that the facts relied upon as cor-
roborating evidence existed or have been proven beyond a reasonable
doubt, the burden being upon the State, and unless the jury so find they
cannot consider the evidence as corroborating, and therefore would reject
the same. In other words, evidence is not corroborative unless it does
actually corroborate.” And also the court’s refusal to give Smith’s
prayer for additional instruction as follows: “The court charges the jury
that the testimony of one accomplice cannot be used to corroborate that
of another. Under the facts of this case the court charges you cannot
consider the testimony of York to corroborate the testimony of Coble, or
the testimony of Coble to corroborate the testimony of York. The court
charges you that York and Coble are accomplices and you cannot con-
sider the evidence of York to corroborate that of Coble, or Coble’s testi-
mony to corroborate that of York. Evidence of a number of accomplices
needs the same amount of corroboration as that of one accomplice.”

Prayer 4 is taken from the charge in S. v. Ashburn, supra. Ashburn
excepted to this part of the charge, saying he made no such contention.
The Court said: “If the defendant made no such contention, he should
have called the court’s attention to it, so that correction could be made at
the time.” The court did not lay this part of the charge down as a rule
of law. Suflice it to say that the court in its charge in this case substan-
tially followed the law laid down in the Ashburn case, relating to the
testimony of an accomplice repeating many expressions there verbatim;
and also following the law on the same subject expressed in 8. v. Welliams,
185 N.C. 643, 116 S.E. 570; 8. v. Kelly, 216 N.C. 627, 6 S.E. 2d 5333.
The exception to the refusal to give Prayer 4 is not sustained. The four
additional prayers were taken apparently from 22 C.J.8., Crim. Law,
p. 1408, where it is said: “The general rule is that the testimony of one
accomplice cannot be accepted as sufficient corroboration of the testimony
of another; and hence, there can be no conviction on the testimony of
accomplices alone, no matter how many there may be, if their testimony
is not corroborated by evidence apart from accomplice testimony.” This
statement of the law in C.J.8. is at variance with our decisions. 8. v.
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Gore, supra. The refusal of the court to give these four additional
prayers was not error.

The court did not give Prayers 5 and 6 verbatim, but it did give them
substantially in its charge, and in accordance with our decisions.

All the defendants assign as error that part of the court’s charge be-
tween the letters G and H, and covering about two pages of the Record,
Pp. 283, 284 and 285, relating to the credibility of the testimony of accom-
plices in lieu of giving Smith’s prayers for instruction on that subject,
and particularly to this sentence: “The evidence of an accomplice is
undoubtedly competent, and may be acted on by the jury as a warrant to
convict—although entirely supported.” The two sentences in the charge
immediately before this sentence, this sentence, and the three sentences
immediately thereafter were Smith’s prayer for instructions No. 2 given
verbatim except supported for unsupported. Two of these last three
sentences are: “The court instructs you that you may conviet on the
unsupported testimony of an accomplice, but that it is dangerous, ete.
. . . Before the defendants ean be convicted upon the unsupported testi-
mony of an accomplice, etc.” Reading the charge as a whole the use of
the word “supported” instead of “unsupported” was a lapsus linguae, or
as the philosophers say “heterophemy.” It could not have misled the
jury, and cannot be held material prejudicial error. S. v. Truelove, 224
N.C. 147, 29 S.E. 2d 460. The charge is to be construed contextually,
and not by detaching a sentence or clause from its appropriate setting.
8. v. Utley, 223 N.C. 39, 25 S.E. 2d 195.

That portion of the charge between the letters G and H is in conformity
with S. v. Williams, supra; S. v. Ashburn, supra; and S. v. Kelly, supra.
The assignments of error thereto are not sustained.

All the defendants assign as error that later on in the charge the court
gave the law in respect to the credibility of witnesses generally, and this
was in conflict with the charge previously given as to the testimony of
accomplices and was misleading and inconsistent. The defendants offered
the testimony of 36 witnesses besides testifying themselves. This part of
the charge as to witnesses’ credibility generally comes over six pages in
the Record after that on the credibility of accomplices. At the close of
the court’s charge, counsel for Smith stated to the court: “In the solici-
tor’s closing argument he made reference that the defendants’ testimony
should be scrutinized, which was correct, but he likewise said that only
York’s and Coble’s testimony should be scrutinized. We think your
Honor should tell the jury that the same test of serutinizing the testimony
of the defendants would not be applied to the testimony of York and
Coble, since they are accomplices.” The court immediately added this
addition to its charge: “Gentlemen of the jury, the court has given you
the rule with reference to the caution and scrutiny that you should con-



26 IN THE SUPREME COURT. (237

STATE v. SMITH.

sider the evidence of accomplices. It has also given you the rule that you
should apply to the consideration of the evidence of the defendants offered
by them personally., I don’t think that the court—1I think I’ve gone into
that fully enough so that you gentlemen will understand what the rule is
and I will not at this time repeat it.” Reading the charge as a whole
there was no inconsistency, and these assignments of error are untenable.
We have considered carefully all the other assignments of error under
Smith’s assignment of error No. 6 and under Paschal, Ferrell, Adams
and Money’s assignment of error No. 3, and they are not upheld.

Smith assigns as error No. 7 “The trial judge erred in refusing to give
the jury the defendant Smith’s written prayers for instructions on the
question of agency as it related to the conspiracy count;” and assigns as
error No. 8 “The trial judge failed to give the jury adequate and correct
instructions on the conspiracy count.” Paschal, Ferrell, Adams and
Money assign as error No. 2 “The trial judge failed to give the jury
adequate and correct instructions on the conspiracy count.” On these
assignments of error the argnment in the brief of Smith and in the brief
of his four co-defendants is substantially the same with many of the same
authorities cited. All the defendants contend that the court’s definition
of “conspiracy” was fatally defective, The court summarized the first
count in the indictment and said: “Conspiracy being an agreement to do
an unlawful thing or an agreement to do a lawful thing in an unlawful
manner or, more shortly, an unlawful agreement.” In 8. ». Davenport,
227 N.C. 475, p. 493 et seq., 42 S.E, 2d 6886, it is said: “A conspiracy is
the unlawful concurrence of two or more persons in a wicked scheme—
the combination or agreement to do an unlawful thing or to do a lawful
thing in an unlawful way or by unlawful means. Citing authorities.”
The court said further in its charge p. 286 of the Record: “The jury
cannot find one defendant alone guilty, because it is necessary that at
least two of the defendants combine in order to form a conspiracy.”
None of the defendants requested a fuller definition of conspiracy. While
the court’s definition is meager, it is sufficient. The defendants further
contend that Count One charges that Smith conspired with his four co-
defendants; that there is no evidence that he did so; that, if there was a
conspiracy, he conspired through his agents; and there is a fatal variance
between allegata and probata. This is set forth in Smith’s prayers 8
and 9. There is plenary evidence that Smith conspired directly with all
of his four co-defendants. Smith’s assignments of errors Nos, 7 and 8
and the police officer defendants’ assignment of error No. 2 are untenable,
when the charge is read, and considered as a whole.

Smith assigns as error No. 9 “The trial judge did not comply with the
requirements of G.S. 1-180 in that he failed to declare and explain to the
jury the law arising on the evidence given in the case with respeet to any
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of the counts in the indictment.” Paschal, Ferrell, Adams and Money
assign ag their error No. 4 the same as Smith assigns as his error No. 9,
and further that the court failed to give equal stress to the contentions
of the State and the defendants. The court in its charge stated it had
taken longer to give a summary of the State’s evidence than the defend-
ants’, but they were to attach no significance to that. He gave equal
stress to the contentions of the State and the defendants. This was not
error. S. v. Anderson, 228 N.C. 720, 47 S.E. 2d 1. The court in its
charge covered adequately the evidence and contentions of the State and
the five defendants. On Count One the court charged as follows: “On
count one of the bill of indictment, that is, the one that refers to the
alleged conspiracy between Smith and the four policemen, the jury may
. return a verdiet of guilty as to any two or more of the defendants or
may return a verdict of not guilty as to one or all of the defendants. The
jury cannot find one defendant alone guilty, because it is necessary that
at least two of the defendants combine in order to form a conspiracy.
So the verdict of the jury may be guilty as to any two or more or not
guilty as to one or more or all, as the jury may find and are satisfied from
the evidence beyond a reasonable doubt, the burden being upon the State.
The defendant Smith cannot be convicted upon the first count unless one
or more of the other defendants are likewise convicted.”

On counts two to nineteen in the indietment, both inclusive, the eourt
gave as its charge Smith’s prayers for instructions on those counts ver-
batim with a few slight, immaterial variations—being 9 prayers. On
counts two and eleven the court charged as follows: “The jury is in-
structed that the defendant Smith ecannot be convicted on count two in
the bill of indietment of offering a bribe of one hundred dollars directly
or through his agents to R. L. Paschal unless the defendant R. L. Paschal
is convieted on count 11 in the bill of indictment of receiving said bribe.”
An identical charge was given on counts three and twelve, four and thir-
teen, five and fourteen, six and fifteen, seven and sixteen, eight and seven-
teen, nine and eighteen, ten and nineteen, as those counts applied to
Paschal, Ferrell, Adams and Money. The court then charged: “All of
which is to say, gentlemen of the jury, that these counts are interwoven
and that in effect that, before you can find Smith guilty of giving a bribe
to Paschal, you’ve got to find that he did it, and find it beyond a reason-
able doubt, and you've likewise got to find that Paschal received and
find that beyond a reasonable doubt. You gentlemen will understand that
in giving you those last instructions which I have just read to you that
they are intended as instructions of the court but are not intended to be
full. That is, gentlemen of the jury, when I said that Smith couldn’t be
convicted on a certain charge unless the officer affected in that particular
charge was also convieted of receiving a bribe, I mean by that, gentlemen
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of the jury, of receiving a bribe as I have earlier defined that for you,
receiving a bribe for the purpose of influencing his official conduct as a
member of the eity police force, of the City of Greensboro.” The court
then charged presumption of innocence and added ;: “The State is required
to overcome that presumption and convince you not beyond all or every
or any possible doubt but beyond a reasonable doubt that the defendants
or some of them are guilty before the defendants or any of them can be
convicted.” The four police officer defendants say in their brief “this
placed the defendant Smith on the coattails of the defendant policemen,
and while this may have been a correct statement of law, if his Honor had
left it without further elaboration serious prejudicial error against the
four defendant policemen occurred when his Honor (1) told the jury
that a convietion might follow on the conspiracy count if any two of the
defendants should be found guilty, and (2) instructed the jury with refer-
ence to all of the charges that the State was required to convince them
‘that the defendants or some of them are guilty before the defendants or
any of them can be convicted.”” The part above in (1) refers to Count
One, and precedes the part of the charge as to Counts Two to Nineteen,
both inclusive. The part in (2) follows after the charge on presumption
of innocence. Reading the charge as a whole no error appears. If the
four police officer defendants were prejudiced by being placed on Smith’s
coattails, it is not for them to complain, for their connection with Smith
in his lottery operations was of their freewill and choice. This assign-
ment of error is not sustained. Certainly Smith cannot complain of the
charge on Counts Two to Nineteen, both inclusive. The four policemen
defendants further assign as error that “on Counts 12, 16 and 18 the
court neglected to mention these counts specifically in the partial recapitu-
lation of the evidence.” The court in its charge, while not referring to
the numbers of the counts, did recapitulate the evidence on those counts;
on count 12, p. 270 of the Record; on count 16, p. 274 of the Record ; and
on count 18, pp. 279 and 280 of the Record. A careful reading and study
of the charge as a whole shows that while it is not as detailed as might be
desired, and as we approve, yet it substantially complies with the require-
ments of G.S. 1-180. It was not prejudicial to the defendants, or any
of them. Smith’s assignment of error No. 9, and his co-defendants’
assignment of error No. 4, are untenable.

The Record comsists of 851 pages, the briefs of the State and of the
defendants of 128 pages. After a meticulous consideration of all the
exceptions brought forward in the appeals of Smith, Paschal, Ferrell,
Adams and Money, as well as the entire Record, including the charge of
the trial judge, we reach the conclusion that there was no prejudicial error
in the trial to justify a new trial for the defendants, or any of them, and
that the judgments below must be affirmed.
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The evidence in this case of the guilt of all five defendants is over-
whelming, and discloses a shocking state of affairs. In one of the most
cultured and progressive cities of our State, George Smith operated for
ten years or more vast lotteries, taking in for years as banker $4,000.00
a day, five days to the week, after the commissions received by his writers
and pick-up men. Paschal, Ferrell, Adams and Money, sworn police
officers of the city, conspired with Smith protecting him and annihilating
opposition, so as to make Smith the “kingpin,” and give him a monopoly.
These policemen, derelict in their duty and faithless to their trust, cannot
justly complain that they “had two strikes on them” when they were tried
with Smith, because when they entered into the unlawful conspiracy
with Smith they placed their liberty in his keeping. §. ». Gibson, 233
N.C. 691, 65 S.E. 2d 508.

No error.

LAFAYETTE MILLER v. STATE OF NORTH CAROLINA.
(Filed 30 January, 1953.)

1. Criminal Law § 6413 b—
In a proceeding under the Post-Conviction Hearing Act upon proper peti-
tion, the court correctly hears evidence, finds the facts, makes his conclu-
sions of law, and enters judgment in accord therewith. G.S. 15-221.

2. Criminal Law 8§ 643 d, 81th—
In a proceeding under the Post-Conviction Hearing Act, the findings of
fact by the court are binding upon review if they are supported by evidence.

3. Same—

An exception in general terms “to each of the findings of fact .. .’
with assignment of error that the court committed prejudicial error in
finding the facts as he did, is held insufficient to present for review the
sufficiency of the evidence to support the findings. However, in this case
the findings are reviewed as though appropriate exceptions and assign-
ments of error had been entered, since the life of petitioner is at stake.

’

4. Constitutional Law § 33: Jury § 1: Grand Jury § 1—

The evidence in this case held to support the court’s findings that peti-
tioner, acting through his attorneys, waived his right to challenge the com-
petency of the petit jurors by purposely refraining from asserting such
right in the original criminal action, and also that no Negroes were inten-
tionally excluded from the grand and petit juries on account of their race
or color.

5. Same—

Where there is nothing of record to indicate the race of persons whose
names appeared on the jury list, testimony of witnesses identifying a few
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6.

7.

8.

9.

of them as Negroes has no probative force as to the number or proportion
of Negroes thereon when it appears that the witnesses had no knowledge
as to the race of the remainder.

Same—

A Negro citizen charged with crime has the constitutional right that
members of his race be not intentionally excluded either from the grand or
petit juries solely because of their race or color. Fourteenth Amendment
to the Federal Constitution; Article I, Section 17, of the State Constitu-
tion.

Same—

A Negro accused of crime has no right to demand that the grand or petit
jury shall be composed in whole or in part of citizens of his own race nor
has he the right to proportional representation of his race thereon, but
only that Negroes not be intentionally excluded therefrom because of their
race or color,

Same~—

The requirements that persons whose names are placed on the jury list
be adult residents of the State, be of good moral character and have suffi-
cient intelligence to serve as members of the grand and petit juries, are
relevant qualifications which do not offend either the State or Federal
Constitutions, there being no discrimination against any class of citizens
solely because of race. G.S. 9-1.

Same-— :

A Negro objecting to a grand or petit jury because of alleged discrimina-
tion against Negroes in its selection must affirmatively prove that qualified
Negroes were intentionally excluded from the jury because of their race
or color.

10, Same~—

A Negro accused of crime is entitled to a fair opportunity to have the
question of whether members of his race have been intentionally excluded
from the grand or petit juries because of race determined by adequate and
timely procedure.

11. Constitutional Law § 40—

The accused in a criminal action may waive a constitutional right relat-
ing to a matter of mere practice or procedure, including the constitutional
right of a Negro that members of his race be not intentionally excluded
from the grand or petit juries. A waiver of such right by defendant’s
attorneys is binding on him.

12, Same: Indictment § 12—

A motion to quash the indictment is the proper procedure to raise the
contention that members of defendant’s race were discriminated against
in the selection of the grand jury, and such motion may be made as a
matter of right only up to the time of arraignment and plea, with disecre-
tionary power of the presiding judge to permit the motion thereafter as a
matter of grace until the petit jury is sworn and impaneled, with no
authority to hear the motion thereafter, and failure to follow this pro-
cedure waives the right to object on such grounds.
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18. Constitutional Law § 33: Jury § 44—

Objection of a Negro defendant that members of his race were inten-
tionally excluded from the petit jury because of their race or color must
be raised by challenge to the array or motion to quash the panel or venire
before entering upon the trial, and the considered conclusion of his duly
appointed attorneys not to raise the question and the entering of a plea
of not guilty without following such procedure, i3 held a waiver for all
time of defendant’s right to raise the objection.

14, Criminal Law § 6414 a—

The Post-Conviction Hearing Act is a procedure to grant a defendant
appropriate post-trial remedy for substantial deprivations of his consti-
tutional rights in the trial at which he was convicted when there has been
no prior adjudication of such constitutional rights by any court of compe-
tent jurisdiction because he was prevented from claiming such rights by
factors beyond his control, G.S. 15-217, G.S. 15-221, but the Act is not
designed to add to the law’s delays by giving the accused the right after
convietion to raise constitutional questions which he could and should
have raised in the original trial by appropriate procedure.

15. Same—

Where defendant’s counsel appointed by the court concludes after due
consideration that it is to their client’s best interest not to raise by appro-
priate procedure the questions of whether members of defendant’s race
were excluded from the grand and petit juries, and therefore waive the
right to raise the question, held such defendant has not been denied his
constitutional right to raise the question and he is not entitled to present
the question in a proceeding under the Post-Conviction Hearing Act, since
a litigant does not suffer a denial of a constitutional right when he inten-
tionally and voluntarily relinquishes it.

PARKER, J., took no part in the consideration or decision of this case.

Proceepine under the North Carolina Post-Convietion Hearing Act
heard by Clawson L. Williams, J., at the May Term, 1952, of the Supe-
rior Court of Bravrorr County, and reviewed by the North Carolina
Supreme Court upon a duly granted writ of certiorari.

The North Carolina Post-Conviction Hearing Aect originated in Chap-
ter 1083 of the 1951 Session Laws. It has since been codified as Article
22 of Chapter 15 of the General Statutes. See: 1951 Cumulative
Supplement.

The petitioner, Lafayette Miller, a Negro, was indicted by a grand jury
at the 14 January, 1952, Term of the Superior Court of Beaufort County
for the murder of Harvey C. Boyd, a white man. He was tried by a
petit jury on this charge at the same term. The petit jury found the
petitioner guilty of murder in the first degree, but did not recommend
that his punishment should be imprisonment for life in the State’s prison.
In consequence, Judge Williams, who presided at the trial, pronounced
judgment of death against the petitioner in conformity with G.S. 14-17.
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The appeal of the petitioner was dismissed and the judgment of death
imposed on him was affirmed by the North Carolina Supreme Court on
9 April, 1952, upon grounds set out in the opinion reported in 8, v. Miller,
235 N.C. 394, 70 S.E. 2d 2. As the result of this action, Friday, 25"
April, 1952, was automatically fixed by G.S. 15-194 as the time for
carrying out the judgment of death.

One day before that date, <.e., on 24 April) 1952, the petitioner, who is
imprisoned in the Central Prison, commenced this proceeding against
the State of North Carolina under the provisions of the North Carolina
Post-Conviction Hearing Act and obtained a judicial order in it staying
the execution of the judgment of death until the proceeding could be
judicially determined. The petition filed by the petitioner in this pro-
ceeding invokes in general terms the provisions of the Post-Conviction
Hearing Act embodied in G.S. 15-217, which specify that “any person
imprisoned . . . in Central Prison . . . who asserts that in the proceed-
ings which resulted in his convietion there was a substantial denial of his
rights under the Constitution of the United States or of the State of
North Carolina, or both, as to which there has been no prior adjudication
by any court of competent jurisdiction, may institute a proceeding under
this article.” The petition asserts that the petitioner’s constitutional
rights were violated in the original eriminal action in these specific
respects: “That he was indicted and tried by a grand jury and a petit
jury in and for Beaufort County from which juries members of peti-
tioner’s race, to wit, Negroes, have been arbitrarily, systematically and
diseriminatorily excluded over the years, wholly and solely on account of
their race and/or color.” Within the thirty days specified by G.S.
15-220, i.e., on 2 May, 1952, the State of North Carolina, acting through
the solicitor of the judicial district embracing Beaufort County, answered
the petition. The answer denies all the crucial averments of the peti-
tion; alleges in detail that there was no discrimination against Negroes
in the selecting, drawing, and summoning of the grand and petit jurors
who indicted and eonvicted the petitioner; and pleads in detail that the
petitioner, acting through competent counsel, waived any right to charge
any such diserimination by his conduct at the trial of the original erim-
inal action.

The proceeding was tried at the May Term, 1952, of the Superior
Court of Beaufort County by Judge Williams, who heard the evidence
offered by the parties and passed upon the issues of fact arising in the
proceeding without the aid of a jury in accordance with the provisions
of the Post-Conviction Hearing Aect codified as G.S. 15-221. The evi-
dence is incorporated in the transeript of the record in this proceeding.

The essential facts are either judicially known or may be gleaned from
the record proper in 8. v. Meller, supra; the application of the petitioner
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for the writ of certiorari for the review of this proceeding; the answer of
the State to that application; and the transeript of the record in this
proceeding. These facts and the inferences supported by them are stated
in chronological order in the numbered paragraphs which immediately
follow.

1. Beaufort County is an agricultural, lumbering, and maritime
county, having a landed area of 531,840 acres. The census of 1940 divides
its total population of 36,431 into these two racial groups: 22,632 whites,
and 13,799 Negroes.

2. Negroes served on occasion upon juries in Beaufort County prior
to 1935.

3. Ever since the “Secottsboro Cases” were decided by the United States
Supreme Court in 1935, the county attorneys of Beaufort County have
been careful to advise the Board of Commissioners of Beaufort County
that diserimination in the selection of jurors on the grounds of race or
color is forbidden by law; that it is the legal duty of the Board to select
for jury service without regard to their race or color persons qualified by
the law of North Carolina to act as grand and petit jurors in Beaufort
County; and that citizens of North Carolina over the age of twenty-one
vears residing in Beaufort County are qualified by the law of North
Carolina for jury service in Beaufort County if they “are of good moral
character and have sufficient intelligence to serve as members of grand
and petit juries.” (See: G.S. 9-1; Hinton v». Hinton, 196 N.C. 341,
145 S.E. 615.)

4, Ever since 1935, the Board of Commissioners of Beaufort County
has earnestly endeavored to select for jury service in the county without
regard to their race or color persons possessing the qualifications pre-
scribed by the State law for grand and petit jurors. As a consequence,
“there have . . . been . . . very few terms of court” in Beaufort County
since 1935 “when there have not been colored people on the grand jury,
or the petit jury, or both.” In 1937, the North Carolina Supreme Court
upheld the decision of the Superior Court of Beaufort County in S. v.
Bell, 212 N.C. 20, 192 S.E. 852, adjudging that “no discrimination was
made between persons belonging to the white or negro race” in the selec-
tion of the jury panel involved in that case. There has been an “observ-
able increase” in the number of Negroes called for jury service in Beau-
fort County since S. v. Bell, supra, was decided.

5. The jury list and jury box of Beaufort County have been completely
revised during each odd numbered year as required by the statute incor-
porated in G.S. 9-1. The Beaufort County jury panel and the Beaufort
County special venire under serutiny in this proceeding were drawn from
the jury box for the biennium beginning in July, 1951.

2237
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6. The jury box of Beaufort County for the biennium beginning in
July, 1951, was the result of the official acts deseribed in this paragraph.
The Clerk of the Board of Commissioners of Beaufort County laid
before the Board at its regular meeting on the first Monday in June,
1951, data from the tax returns of Beaufort County for the preceding
year, showing the names of the 10,400 white and the 4,536 Negro tax-
payers of Beaufort County. In so doing, the Clerk acted in substantial
compliance with the mandatory provisions of (.S. 9-1. (See: 8. v.
Brown, 233 N.C. 202, 63 S.E, 2d 99.) The action of the Clerk was well
calculated to place before the Board the names of virtually all persons
possessing any qualifications for jury service in Beaufort County because
the tax returns were required by law to disclose the names of all male
residents over twenty-one and under fifty years of age, the names of all
residents owning dogs, the names of all residents owning other tangible
personal property having a value exceeding three hundred dollars, and
the names of all persons owning real property in the county. The Board
of Commissioners of Beaufort County selected from the data laid before
it by its Clerk the names of those citizens of the State over twenty-one
years of age residing in Beaufort County whom it decided to be of good
moral character and sufficient intelligence to serve as members of grand
and petit juries, and the Clerk of the Board took the names thus selected
by the Board and made out a new jury list for the county consisting of
those names only. In so doing, the Board and its Clerk acted in strict
accord with the procedure established by G.S. 9-1. Subsequent to these
events, to wit, at its regular meeting on the first Monday in July, 1951,
the Board of Commissioners of Beaufort County caused the names on
the new jury list to be copied on small serolls of paper of equal size, and
put into the division of the county jury box marked No. 1 after such jury
box had been emptied of its previous contents. In so doing, the Board
acted in complete compliance with G.S. 9-2. Neither the jury list nor the
scrolls indicated in any way the race or color of the persons whose names
they bore. The county jury box contained two divisions marked No. 1
and No. 2, respectively, and was equipped with two separate locks as
required by G.S. 9-2. After the scrolls containing the names of those
selected for jury service during the biennium beginning in July, 1951,
had been placed in it, the jury box was locked. Subsequent to that event
the kev to one of the locks was kept by the Sheriff of Beaufort County, the
key to the other lock was kept by the Chairman of the Board of Commis-
sioners of Beaufort County, and the jury box was kept in the custody of
the Clerk of the Board, all in obedience to G.S. 9-2.

7. The Board of Commissioners of Beaufort County consisted of Carl
Alligood, Irvin Hodges, A. D. Swindell, Mark Taylor, and Max F.
Thompson at the times specified in the preceding paragraph. Irvin



N.C] FALL TERM, 1952, 35

MILLER ». STATE.

Hodges was Chairman of the Board. These Commissioners were elected
to their offices by popular vote. One of them resided in each of the five
geographical subdivisions of the county. Their administration of county
government gave them many and varied contacts with substantial por-
tions of both of the racial groups represented in the population of Beau-
fort County. As a result of these circumstances, the Commissioners
possessed in the aggregate a dependable and extensive personal knowledge
of the qualifications of both white and Negro residents of Beaufort
County for service as members of grand and petit juries. Moreover, they
made fair and honest efforts to determine by appropriate inquiries of
well informed persons the qualifications for jury service of all resident
taxpayers of the county not personally known to them whose names
appeared in the data laid before them by their Clerk, irrespective of the
race or color of such taxpayers. When it made its selection of persons
to perform jury service in the county during the biennium beginning in
July, 1951, the Board of Commissioners of Beaufort County selected
without any regard whatever for their race or color citizens of the State
over twenty-one years of age residing in Beaufort County whom it knew
or found by fair inquiry to be possessed of good moral character and
sufficient intelligence to serve as members of grand and petit juries. The
Board did not intentionally exclude any Negroes from jury service be-
cause of their race or eolor. The attitude of each Commissioner, and the
final result of the corporate labors of all of them are accurately epito-
mized in certain testimony given by Chairman Irvin Hodges, a witness
for the petitioner, on the hearing of this proceeding in the Superior
Court. When this testimony is rearranged in proper order for the sake
of clarity, it comes to this: “I made . . . inquiry regarding those per-
song . . . I did not know, both white and colored, as to their qualifica-
tions. . . . I made no effort to discriminate because of race or color. I
made inquiry only on qualifications of jurors. ... There was no rejection
of names, white or colored, for any reason . . . other than. . . . (lack
of ) qualifications . . . Some whites did not go in the box, and some
coloreds did not go in . . . T determined the eligibility of Negroes . . .
the same way I did for the whites. . . . I have no idea as to how many
Negro names are in the jury box, but I know there are right many . .

If we think that a Negro is just as capable to perform jury service as a
white person, his name goes into the box. There are not as many Negroes
in the box as white. T think that the number of Negro names to white
names in the box is pretty close to a pro rata part. By pro rata part, I
mean acecording to the total number of taxpayers, white and colored.”
It appeared at the trial that it was impossible to determine by an exami-
nation of the court records, the jury list, or the jury box of Beaufort
County how many white persons and how many Negroes were selected
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for jury service during the biennium beginning in July, 1951, for the
very simple reason that the court records, the jury list, and the serolls
in the jury box did not indicate the race or color of those selected.

8. The petitioner, a Negro man aged about twenty years, was arrested
on the night of 21 November, 1951. He was forthwith formally charged
by warrant with an offense punishable by death, namely, the first degree
murder of Harvey C. Boyd, a white man aged twenty-one years. His
case was set for trial at the regular term of the Superior Court of Beau-
fort County scheduled to convene on Monday, 14 January, 1952,

9. Several weeks before that date Judge Chester Morris, the judge
then holding the courts of the judicial distriet embracing Beaufort
Couuty, appointed Hallet 8. Ward and James B. MeMullan, highly
reputable members of the Beaufort County bar, to defend the petitioner.
Judge Morris took this action under G.S. 15-+.1 because of the petitioner’s
finaneial incapacity to retain counsel of his own choosing. Ward and
MecMullan ave competent lawyers. Indeed, Ward is one of the outstand-
ing trial lawyers of North Carolina. He was ddmitted to the North
Carolina Bar in 1893 after graduating in law at the University of North
Carolina, and from that time to the present day has actively practiced
his profession in the courts of Beaufort and neighboring counties. He
has resided and maintained his law office at the county seat of Beaufort
County since 1905, and in consequence has had personal knowledge of the
constitution of grand and petit juries in Beaufort County during all the
times set out above. Notwithstanding his long career at the bar, Hallet
Ward’s eye is not dim, nor his natural force substantially abated. He is
rightly noted for his sound judgment as a counsellor, his ability and zeal
as an advocate, and his undiluted intellectual honesty. James B. McMul-
lan iz an alert and well trained young lawyer who has practiced at the
Beaufort County bar about two and a half years.

10. Ward and McMullan consulted with the petitioner shortly after
they were assigned to defend him, and then made the factual and legal
investigations necessary to enable them to present at the trial any avail-
able matter in defense or mitigation of the charge against their client.
In so doing, they aseertained that there were two versions of the homicide
under investigation, one based on evidence at the disposal of the State,
and the other resting upon the unsupported assertions of the petitioner.

11. The State’s version was as follows: Neither Harvey C. Boyd nor
his wife. Opal Boyd, had any personal acquaintance with the petitioner.
On the night of 21 November, 1951, the petitioner armed himself with a
shotgun, and went to the home of Harvey C. Boyd in a rural section of
Beaufort County with intent to kill him. The petitioner concealed him-
self in the darkness outside the home until Harvey C. Boyd and his wife,
Opal Boyd, entered their bedroom preparatory to retiring. The peti-
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tioner then crept to a window of the bedroom, and shot and killed Harvey
C. Boyd, who was ignorant of both the presence and purpose of his
assailant. Immediately after the slaying, the petitioner imprisoned the
deceased’s wife, Opal Boyd, in the back compartment or trunk of the
deceased’s automobile, and drove such automobile away. As he was
driving the deceased’s automobile along a public highway at a consider-
able distance from the place of the homicide, the petitioner was stopped
by two State highway patrolmen. The patrolmen heard the screams of a
woman emanating from the rear compartment or trunk of the halted
automobile. They opened the compartment or trunk, found Opal Boyd
confined in it, released her, and arrested the petitioner, who afterwards
voluntarily stated that he shot Harvey C. Boyd in order to obtain his
automobile.

12. The petitioner’s version was that he became personally acquainted
with Mrs. Opal Boyd when he was employed to mow grass in the yard at
the Boyd home; that Mrs. Boyd told him that she and her husband were
“not getting along good,” and that she wanted him to kill her husband;
that he promised her that he would do so on a specified night; that he
armed himself with a shotgun and went to the Boyd home on the ap-
pointed night for the purpose of killing Boyd; that on his arrival there,
he went to an open window, and observed Boyd and his wife inside the
house; that Mrs. Boyd saw him, came into the yard, and told him to shoot
Boyd; that he advised Mrs. Boyd that he had never “done nothing like
that” and suggested that she “do it”; that Mrs. Boyd replied that she
could not “shoot a gun”; that he “fixed the gun,” handed it to her, and
told ber to shoot Boyd; and that Mrs. Boyd took the gun and shot Boyd.

13. Ward and McMullan knew that under G.S. 14-17 “a murder . .

perpetrated by means of . . . lying in wait, . . . or by any other kind
of willful, deliberate and premeditated killing, or . . . committed in the
perpetration or attempt to perpetrate any . . . robbery” is murder in

the first degree. As the result of their investigation, they came to these
deliberate and honest conclusions: (1) That under either version of the
homicide, the petitioner was guilty of murder in the first degree; (2) that
it was virtually certain that the petitioner would be found guilty of
murder in the first degree by any petit jury impaneled to pass upon the
question of his guilt or innocence; and (3) that the petitioner could not
possibly be saved from ecapital punishment for the homicide unless the
trial jurors could be persuaded to exercise the discretionary power vested
in them by G.S. 14-17 and recommend that his punishment should be
imprisonment for life in the State’s prison rather than death. Ward and
McMullan based their subsequent defense of the petitioner upon these
considered and sincere convictions.
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14, Ward and McMullan pondered the question whether they ought to
challenge the validity of any indictment returned against the petitioner
by a Beaufort County grand jury on the theory that qualified Negroes
had been intentionally excluded from the grand jury on account of their
race or color. They reached the deliberate and honest determination that
they would not be justified in interposing any such challenge for two
reasons somewhat alternative in character. Their primary reason was
that they firmly believed that qualified Negroes had not in fact been
purposely excluded from the jury list and the jury box of Beaufort
County on account of their race or color, and that in consequence the
racial exclusion theory was devoid of merit. Their secondary reason was
based on different considerations. They knew that the grand jury hears
no evidence save that submitted to it by the prosecution; that the grand
jury does not pass upon the guilt or innocence of the accused, but, on the
contrary, merely decides whether or not the evidence of the prosecution,
standing alone, reasonably justifies putting him on trial before a petit
jury; and that the grand jury decides this question adversely to the
accused whenever as many as twelve of its eighteen members so vote.
They were satisfied, moreover, that a new grand jury, wholly unexcep-
tionable in character, would be impaneled in Beaufort County at an
early date if the court, perchance, should take what they deemed to be
an ineonceivable course and quash an indictment against the petitioner on
the theory that racial exclusion had been purposely practiced in the
selection of the grand jurors returning such indictment; that such new
grand jury would indict the petitioner anew immediately after hearing
the testimony of the prosecution, no matter what its racial composition
might be; and that in consequence the quashing of an indictment against
the petitioner on the racial exclusion theory would cause a mere tempo-
rary delay in his trial without effecting any real benefit to him.

15. At least twenty days before the regular term of the Superior Court
of Beaufort County scheduled to begin on Monday. 14 January, 1952, the
Board of Comimnissioners of Beaufort County caused a child not more than
ten years of age to draw from the county jury box out of the division
marked No. 1 fifty-seven serolls to the end that a jury panel might be pro-
vided for such term in obedience to G.S. 9-8. It appears inferentially that
three of the scrolls were destroyed under G.S. 9-7 because the persons
whose names were inseribed on them had either died or removed from the
county. The fifty-four persons whose names appeared on the remaining
serolls were summoned to appear at the term in question for service as
grand and petit jurors.

16. The Superior Court of Beaufort County convened on Monday,
14 January, 1952, with Judge Williams presiding. Under his direction,
the names of the fifty-feur persons constituting the jury panel for the
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term were written on scrolls, which were put into a hat, Eighteen of the
serolls were drawn out of the hat by a child under ten years of age. The
eighteen persons whose names were inseribed on the scrolls thus drawn
from the hat were sworn and impaneled as grand jurors, and served as
such during the term as prescribed by G.S. 9-24. All of the eighteen
grand jurors belonged to the white race. The remaining thirty-six per-
sons on the panel had no connection whatever with the trial of the peti-
tioner. The only evidence at the hearing of this proceeding relating to
the race of these persons appears in this somewhat conjectural statement
of the petitioner’s witness Bryan Marslender: “I do not think there were
any Negroes on the regular jury panel for that term of court from which
the grand jury was drawn. I don’t recall seeing any.”

17. After hearing the State’s evidence, the grand jury returned into
open court as a true bill an indictment charging the petitioner with the
first degree murder of Harvey C. Boyd. Counsel for the petitioner did
not undertake to challenge the validity of the indictment by a motion to
quash or otherwise on the theory that Negroes had been intentionally
excluded from the grand jury on account of their race or color. Indeed,
they deliberately refrained from doing so for the reasons detailed in
paragraph 14 of this statement.

18. On his arraignment, the petitioner pleaded “not guilty,” and moved
the presiding judge that a special venire be summoned from Martin
County, another county in the same judicial distriet, to serve as petit
jurors in the eriminal action against him. The judge allowed the motion
under G.S. 1-86, and directed that the special venire should be drawn
from the jury box of Martin County by a child under ten vears of age in
the presence of the petitioner and his counsel, counsel for the prosecution,
and specified officers of Martin County. The special venire was drawn
from the jury box of Martin County in strict obedience to the directions
of the judge.

19. No qualified Negroes had been excluded from the jury box of
Martin County on account of their race or color. Indeed, counsel for the
petitioner stated on the hearing of this proceeding that they “do not
attack the Martin County jury in this hearing.”

20. The special venire from Martin County appeared in the Superior
Court of Beaufort County at the appointed time. It consisted of eighty-
three white persons and twenty-four Negroes. Counsel for the petitioner
did not challenge the array or move to quash the venire from Martin
County on the theory that Negroes had been intentionally excluded from
the venire on account of their race or color. Indeed, they deliberately
refrained from so doing because they firmly believed that no such racial
exclusion had occurred and because they were convinced that they could
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not reasonably expect to secure a jury panel more favorable to the peti-
tioner than that drawn from the jury box of Martin County,

21. Eleven of the requisite twelve petit jurors were obtained from the
special venire summoned from Martin County before it was eshausted.
Eight of them were white persons, and three of them were Negroes,

29. The presiding judge ordered that an additional special venire of
thirty persons be summoned from Beaufort County, where the trial was
being held, to the end that the trial jury might be completed. In pursu-
ing this course, the judge acted “by consent” of counsel for the prosecution
and the defense and under G.8. 1-86. Pursuant to this same statute and
G.8S. 9-30, the presiding judge required the Clerk of the Board of Com-
missioners of Beaufort County to bring the county jury box into open
court, and caused thirty serolls to be drawn from the jury box out of the
division marked No. 1 by a child under ten years of age in the presence
of the petitioner and his counsel. The thirty persons drawn from the
jury box in this manner were summoned as the additional special venire
from Beaufort County. The transeript of the record makes it plain that
two of these special veniremen, to wit, the ones selected as the twelfth and
the alternative jurors, were white persons and that one of them, namely
Estalla Bland, was a Negro. It does not disclose the race of the other
twenty-seven unless that disclosure is made by these somewhat uncertain
words of the petitioner’s witness Bryan Marslender: “In my minutes I
have the names of 30 persons drawn in the special venire from Beaufort
County. One of the jurors drawn from that panel served on the trial
jury which tried the petitioner Lafayette Miller, but I do not remember
the names. On the panel of 30 drawn for that special venire was the name
of Estalla Bland. T have checked the records and find that Estalla Bland
is a colored person, living at Pantego.”

23. The attorneys for the petitioner did not challenge the array or
move to quash the additional special venire from Beaufort County on
the theory that Negroes had been intentionally excluded from such venire
on account of their race or color, Indeed, they deliberately refrained
from so doing because they firmly believed that no such racial exclusion
had occurred.

24, The twelfth petit juror and an alternate juror were obtained
from the additional special venire from Beaufort County. Both of them
were members of the white race. Since the alternate juror did not
participate in the decision of the case, the petit jurors who actually tried
the original criminal action consisted of nine white persons and three
Negroes.

25. When the original criminal action was tried on its merits at the
January Term, 1952, of the Superior Court of Beaufort County, the
State offered testimony sufficient to show that the petitioner killed Harvey
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C. Boyd under the circumstances delineated in paragraph 11 of this
statement. The petitioner, who insisted on taking the witness stand
despite the advice of his attorneys to the contrary, gave the version of
the slaying depicted in paragraph 12 of this statement.

26. The petit jury found the petitioner guilty of murder in the first
degree, but did not recommend that his punishment should be imprison-
ment for life in the State’s prison. Judge Williams pronounced judgment
of death against him. The petitioner’s attorneys excepted to the judg-
ment, and gave notice of appeal from it to the North Carolina Supreme
Court. They did not perfect the appeal by serving a statement of case on
appeal upon the solicitor for reasons stated in the next paragraph.

27. The attorneys for the petitioner were convinced that the trial
which resulted in the conviction and sentence of their client was wholly
free of legal error, and that in consequence it would be utterly useless to
perfect the appeal to the North Carolina Supreme Court. This consider-
ation induced them to seek executive clemency. Hallet 8. Ward made
this illuminating statement on the hearing of the proceeding: “I don’t
know whether I did the right thing or not, but I did an honest thing. T
had no exception on that record that I was willing to stand in the
Supreme Court, and insist upon, and I have got enough self-respect . . .
to want to be able to give a sensible and respectful reason for any position
that I take before any court, and I determined, and Mr. McMullan agreed
with me, for we conferred upon it several times, that our service to this
prisoner consisted of appeal to the Governor to commute the sentence.”

28. For the reasons stated above, Ward and MceMullan made applica-
tion to the Governor of North Carolina for commutation of the petition-
er’s sentence to life imprisonment, and were informed by the Governor
that the executive department would not consider the application while
an appeal by the petitioner was still pending in the courts. In order to
remove this bar to the consideration of the application for executive
clemency, Ward and McMullan filed a motion dated 29 February, 1952,
in the North Carolina Supreme Court, asserting that they were “unable
to assign error to any part of the record or evidence in the cause,” and
praying for permission “to withdraw the appeal in the cause” on that
ground.

29. While this motion was awaiting a hearing, the Attorney-General
of North Carolina moved to docket and dismiss the appeal under Rule 17
of the Rules of Practice of the North Carolina Supreme Court, and for
an affirmance of the judgment of death. On 9 April, 1952, the North
Carolina Supreme Court allowed the motion of the Attorney-General
after its own examination of the record proper in the original eriminal
action revealed that no error appeared on the face of the record. See:
S. v. Miller, supra.
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30. Subsequent to that event, the Governor of North Carolina informed
Ward and McMullan that he had investigated the case; that he had had
the petitioner examined by a psychiatrist; and that he had found nothing
that would justify him in extending executive clemency to the petitioner.

31. After the application for executive clemency had been denied by
the Governor, to wit, on 24 April, 1952, Herman L. Taylor, a member of
the Wake County bar, and W. Frank Brower, a member of the Durham
County bar, brought this proceeding in behalf of the petitioner against
the State of North Carolina, and in that way made their initial appear-
ances in the courts as counsel for the petitioner. In instituting and prose-
cuting this proceeding, Taylor and Brower act without the concurrence
of the petitioner’s original attorneys, Ward and MeMullan,

32. When this proceeding was heard by Judge Williams at the May
Term, 1952, the petitioner called these persons to the witness stand:
Bryan Marslender, Clerk of the Superior Court of Beaufort County;
W. B. Carter, Chairman of the Board of Elections of Beaufort County;
D. E. Redditt, the Tax Collector of Beaufort County; William Rumley,
the Sheriff of Beaufort County; Jack Harris, a Deputy Sheriff of Beau-
fort County; C. C. Duke, the Clerk of the Board of Commissioners of
Beaufort County; Irvin Hodges, Carl Alligood, A. D. Swindell, and
Mark Taylor, the four surviving members of the Board of Commissioners
of Beaufort County; and John I. Morgan, a white citizen of Beaufort
County. The State’s witnesses at such hearing were Lonnie Dennis, a
Negro citizen of Beaufort Clounty; Hallet 8. Ward, James B. McMullan,
J. D. Grimes, and M. C. Paul, members of the Beaufort County bar;
Elbert Peel, the County Attorney of Martin County; L. B. Wynn, the
Clerk of the Superior Court of Martin County; and J. S. Getsinger, the
Clerk of the Board of Commissioners of Martin County. The petitioner
noted four exceptions to the admission of testimony given by Hallet S.
Ward. These exceptions have since been abandoned by the petitioner
under the Rules of Practice of the North Carolina Supreme Court.

33. There was no discordancy whatever between the testimony of the
petitioner’s witnesses and that of the State’s witnesses at the hearing in
this proceeding. The harmonious evidence of the witnesses in this pro-
ceeding, the record proper in 8. v. Miller, supra, the application of the
petitioner for the writ of certiorars for the review of this proceeding, and
the answer of the State to that application reveal the truth of all the
matters and things set out in paragraphs 2 to 28, both inclusive, of this
statement.

After hearing the evidence in this proceeding, Judge Williams made
voluminous findings of faet, conforming, in essential respects, to the
matters stated in paragraphe 1. 2, 3, 4, 5, 6, 7, 9, 10, 15, 16, 17, 18, 19, 20,
21, 22, 28, 24, 26, 27, 28, 29, 30, and 31. He made these conclusions of
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law in considerable detail thereon: (1) That the petitioner, acting
through his original attorneys, waived his alleged constitutional right to
challenge the competency of the grand jurors who indicted him by pur-
posely refraining from asserting it in the original criminal action; (2)
that the petitioner, acting through his original attorneys, waived his
alleged constitutional right to challenge the competency of the petit jurors
who convicted him by purposely refraining from asserting it in the
original criminal action; and (3) that no Negroes were intentionally
excluded from the grand and petit juries which indicted and convicted
the petitioner on account of their race or color. Judge Williams entered
judgment declaring that the petitioner is not entitled to any relief in this
proceeding, and vacating the judicial order staying the execution of the
judgment of death. e stipulated, however, that the vacation of the
judicial order staying the execution of the judgment of death should not
take effect until the North Carolina Supreme Court had been afforded
an opportunity to review his judgment upon certiorart under G.S. 15-222.

The petitioner applied to us for a writ of certiorari to review the judg-
ment in the proceeding within 60 days from its entry, and we granted his
application. He asserts, in substance, that Judge Williams erred “in
finding the facts as he did”; in making his conclusions of law thereon;
and in entering his judgment.

Taylor & Mitchell and W. Frank Brower for the petitioner.
Attorney-General McMullan and Assistant Attorney-General Moody
for the State.

Ervin, J.  This is the first proceeding under the North Carolina Post-
Conviction Hearing Aet to come before the North Carolina Supreme
Court.

The trial of the proceeding in the Superior Court was accordant with
the procedure established by the act. G.S. 15-221. After hearing the
testimony, the presiding judge made findings of fact in commendable
detail, declared his conclusions of law upon them, and entered final judg-
ment adverse to the petitioner.

The findings of fact of the judge are binding upon the petitioner on this
review if they are supported by evidence. S. v. Brown, supra; 8. v.
Kirksey, 227 N.C. 445, 42 S.E. 2d 613; 8. v. Henderson, 216 N.C. 99,
3 S.E. 2d 357; 8. v. Bell, supra; S. v. Walls, 211 N.C. 487, 191 S.E. 232;
S. ». Cooper, 205 N.C. 657, 172 S.E. 199; S. v. Dantels, 134 N.C. 641,
46 S.E. 743

The petitioner uiidertakes to challenge the sufficiency of the evidence to
support the findings of fact of the judge by excepting in general terms
“to each of the findings of fact . . . set out by the court,” and by assert-
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ing without specification in his first assignment of error that “the court
committed prejudicial error in finding the facts as he did.” This excep-
tion and this assignment of error fall short of the requirement that “when
it is claimed that the findings of fact made by the trial judge are not
supported by the evidence, the exceptions and the assignments of error
in relation thereto must specifically and distinetly point out the alleged
errors.”  Burnsville v. Boone, 231 N.C. 577, 58 S.E. 2d 351, Since the
petitioner’s life hangs in the balance, we have nevertheless examined and
weighed the evidence in this proceeding with the same meticulous and
painstaking care we would have employed had he noted appropriate
exceptions and assignments of error to all of the findings of fact adverse
+ to him.

The evidence supports the findings of fact. Yea, it necessitates them.
It appears, in substance, in paragraphs 1, 2, 3, 4, 5, 6, 7, 9, 10, 12, 13, 14,
15,16, 17, 18, 19, 20, 21, 22, 23, 24, 26, 27, 28, 30, and 31 of the statement
of facts, which contains a complete history of the original eriminal action
resulting in the petitioner’s conviction and this proceeding as such history
is revealed by the record proper in 8. v. Miller, supra, the application of
the petitioner for the writ of certiorari for the review of this proceeding,
the answer of the State to that application, and the transeript of the
record in this proceeding.

We digress at this point to make some incidental observations. In
reaching the conclusion that the evidence compels the findings of fact
made by the presiding judge, we have not disregarded the arithmetical
arguments advanced by the petitioner on the basis of the testimony of his
witnesses D. E. Redditt, the Tax Collector of Beaufort County, and
Bryan Marslender, the Clerk of the Superior Court of Beaufort County.
The petitioner’s assertion that “only 15 Negroes . . . sat as grand
jurors” in Beaufort County during the five years next preceding the trial
of this proceeding rests solelv upon a bit of evidence given by Redditt on
his third and final appearance on the witness stand. On a proper analysis
this testimony is destitute of probative value. Redditt had nothing to do
with the selecting, drawing, or summoning of persons for jury service in
Beaufort County. He had, moreover, no connection with the adminis-
tration of justice in Beaufort County, or with the keeping of any records
relating to that endeavor. He did not, in fact, possess any knowledge
whatever of the raeial composition of Beaufort County grand juries, and
his own evidence on his prior appearances on the witness stand positively
negatives any implication that he did. Redditt merely testified on his
last visit to the stand that he had made an examination in some unex-
plained way of 28 unauthenticated writings purporting to be grand jury
lists of Beaufort County covering in part the five years next preceding
the trial of this proceeding, and that he had “identified 15” of the 414
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persons whose names appeared in such writings “to be Negroes.” Mani-
festly this testimony leaves to speculation the racial identities of the other
399 persons listed.

The transcript of the record reveals that 64 weeks of court were held in
Beaufort County in the five years preceding the hearing in this proceed-
ing, and that 2,211 persons were drawn for jury service during 43 of these
weeks. It does not expressly appear how many persons were drawn for
such service during the other 21 weeks because the number drawn for the
first week of the May Term, 1949, was not proved at the trial, and the
exhibit showing the numbers drawn for the remaining 20 weeks was
omitted from the transecript of the record when its evidential contents
were settled by stipulation between counsel for the petitioner and the
solicitor of the judicial district embracing Beaufort County. Since it
was customary to draw no fewer than 36 persons for serviee as petit jurors
during each week of civil court and no fewer than 54 persons for service
as grand and petit jurors during each week of criminal court as author-
ized by G.8. 9-3, it can be inferred with complete assurance that at least
900 persons were drawn for jury service in Beaufort County during the
13 weeks of civil court and the 8 weeks of eriminal court included in the
21 weeks set forth above. This being true, at least 3,111 persons were
drawn for service as grand and petit jurors in Beaufort County during
the 64 weeks of court held in the five years next preceding the trial of
this proceeding.

The petitioner undertook to have Marslender classify the 3,111 per-
sons as to race by merely inspecting their bare names as they were re-
corded on minute dockets, which contained no indication of the race of
any of them. Marslender stated that he did “not know too many colored
people in Beaufort County personally,” and that his mere perusal of the
bare names on the minute dockets enabled him to identify only 28 of the
3,111 persons in question as Negroes. He testified further, however, that
he did “not mean to testify” these 28 persons comprised “all the Negroes
on these panels”; that he was able to classify only 815 of the 3,111 persons
in question as members of the white race; and that he was totally unable
to testify as to the racial identities of the remaining 2,268 persons whose
names appeared on the minute dockets. These things being true, the
intimation that only 28 Negroes were called for jury service in Beaufort
County during the five years prior to the hearing in this proceeding finds
no support in Marslender’s evidence. Indeed, such intimation flies in the
face of Marslender’s positive statement: “I know there have been but a
very few terms of court when there haven’t been colored people on the
grand jury, or the petit jury, or both.” The 86 members of the regular
panel and the 27 special veniremen mentioned in paragraphs 16 and 22
of the statement of facts are included in the 815 persons classified by
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Marslender as members of the white race. We close these incidental
observations by noting that Lonnie Dennis, the only Negro witness, testi-
fied he did not know any Negroes qualified to serve on a jury who had
been excluded from so doing by officials of Beaufort County.

Apart from the North Carolina Post-Conviction Hearing Aect, the law
bearing on the questions arising on this review is well settled. It is set
forth in the numbered paragraphs which follow:

1. A state denies to a Negro citizen charged with crime the equal pro-
tection of the laws contrary to the Fourteenth Amendment to the United
States Constitution whenever its legislators, or its courts, or its adminis-
trative officers intentionally exclude Negro citizens from service upon the
grand jury that indicts him or the petit jury which tries him solely
because of their race or color. Shepherd v. Florida, 841 U.8. 50, 71
S. Ct. 549, 95 L. Ed. 740; Moore v. New York, 333 U.S. 565, 68 S. Ct.
705, 92 L. Ed. 881; Brunson v. North Carolina, 332 U.S. 851, 68 S. Ct.
634, 92 L. Ed. 1132; Patton v. Mississipps, 332 U.S. 463, 68 S. Ot. 184,
92 L. Ed. 76, 1 A.LR. 2d 1286; Hill v. Texas, 316 U.S. 400, 62 S. Ct.
1159, 86 L. Ed. 1559; Smith v. Texas, 311 U.S. 128, 61 8. Ct., 164, 85
L. Ed. 84; Pierre v. Louisiana, 306 U.S. 354, 59 S. Ct. 536, 83 L. Ed.
757, Hale v. Kentucky, 8303 U.S. 613, 58 S. Ct. 753, 82 L. Ed. 1050;
Holline v. Oklahoma, 295 U.S. 394, 55 S, Ct. 784, 79 L. Ed. 1500; Norris
v. Alabama, 294 U.S. 587, 55 8. Ct. 579, 79 L. Ed. 1074; Rogers v. Ala-
bama, 192 U.S. 226, 24 S. Ct. 257, 48 L. Ed. 417; Neal v. Delaware, 103
U.S. 870, 26 L. Ed. 567; Ex Parte Virginta, 100 U.S. 339, 25 L. Ed.
676; Strauder v. West Virginta, 100 U.S. 303, 25 L. Ed. 664; S. «.
Peoples, 131 N.C. 784, 42 S.E. 814. A similar conclusion is reached in
North Carolina under the law of the land clause embodied in Article I,
Seetion 17. of the State Constitution. 8. v. Speller, 229 N.C. 67, 47
S.E. 2d 587.

2. The Fourteenth Amendment to the Constitution of the United States
does not confer upon a Negro citizen charged with crime in a state court
the right to demand that the grand or petit jury, which considers his case,
shall be composed, either in whole or in part, of citizens of his own race.
All he can demand is that he be indicted or tried by a jury from which
Negroes have not been intentionally excluded because of their race or
color. In consequence, there is no constitutional warrant for the propo-
sition that a jury which indicts or tries a Negro must be composed of
persons of each race in proportion to their respective numbers as citizens
of the political unit from which the jury is summoned. Cassell v. Texas,
339 U.S. 282, 70 S. Ct. 629, 94 L. Ed. 839; Martin ». Texas, 200 U.S,
316, 26 S. Ct. 338, 50 L. Ed. 497; Carter v. Texas, 177 U.8. 442, 20 S. Ct.
687, 44 L. Ed. 839; Gibson v. Mississipps, 162 U.S. 565, 16 S. Ct. 904,
40 L. Ed. 1075; Shibuya Jugiro v. Brush, 140 U.S. 291, 11 S. Ct. 770,
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35 L. Ed. 510; Bush v. Kentucky, 107 U.S. 110, 1 S, Ct. 625, 27 L. Ed.
354 ; Virginia v. Rives, 100 U.S. 313, 25 L. Ed. 667; 8. v. Brown, supra;
8. v. Speller, 231 N.C. 549, 57 S.E. 2d 759, and 230 N.C. 345, 53 S.E. 2d
294 8. v. Koritz, 227 N.C. 552, 43 S.E. 2d 77; 8. v. Sloan, 97 N.C. 499,
2 S.E. é66.

3. A state may prescribe such relevant qualifications as it deems proper
for jurors without offending the Fourteenth Amendment to the United
States Constitution as long as it takes care that no discrimination in
respect to jury service is made against any elass of citizens solely because
of their race. Hence, a state statute may restrict eligibility for jury
service in a county to adult citizens and residents who are of good moral
character and have sufficient intelligence to serve as members of grand
and petit juries, and confer upon county commissioners the discretionary
power to select for jury service in the county without regard to their race
or color those adult citizens and residents who in their judgment possess
these qualifications. Fay v. New York, 332 U.S. 261, 67 S. Ct. 1613,
91 L. Ed. 2043 ; Franklin v. South Carolina, 218 U.S. 161, 30 S. Ct. 640,
54 L. Ed. 980; Williams v. Mississippi, 170 U.S, 213, 18 8. Ct. 583,
42 L. Ed. 1012; Murray v. Louisiana, 163 U.S. 101, 16 S. Ct. 990, 41
L. Ed. 87; Gebson v. Mississippi, supra; Shtbuya Jugiro v. Brush, supra;
Wood v. Brush, 140 U.S, 278, 11 S. Ct. 738, 35 L. Ed. 505. The North
Carolina statute does not contravene the Fourteenth Amendment. It
preseribes relevant qualifications for jurymen, and does not diseriminate
against any persons because of race or color. - G.S. 9-1.

4. A Negro objecting to a grand or petit jury because of alleged dis-
crimination against Negroes in its selection must affirmatively prove that
qualified Negroes were intentionally excluded from the jury because of
their race or color. Fay v. New York, supra; Akins v. Texas, 325 U.S.
398, 65 8. Ct. 1276, 89 L. Ed. 1692; Martin v. Texas, supra,; Brownfield
v. South Carolina, 189 U.S, 426, 23 S, Ct. 518, 47 L. Ed. 882; Tarrance
v. Florida, 188 U.S. 519, 23 8. Ct. 402, 47 L. Ed. 572; Williams ». Mis-
stssippt, supra; Smith v. Mississippr, 162 U.S. 597, 16 S. Ct. 900, 40
L. Ed. 1082,

5. The Fourteenth Amendment to the United States Constitution re-
quires a state to extend to a Negro charged with erime in its court a fair
opportunity to have it determined by adequate and timely procedure
whether Negroes legally qualified to serve as jurors have been intention-
ally excluded on account of their race or color from the grand jury
returning an indictment against him or from the lists of those drawn or
summoned to serve as petit jurors on his trial. Rogers v. Alabama, supra;
Carter v. Texas, supra. North Carolina eriminal procedure, which is set
forth below in numbered paragraphs 7 and 8, grants to 2 Negro defendant
a fair and full opportunity to assert and establish an objection of this
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nature at the trial of the original criminal action against him, and thus
satisfies this requirement of the Fourteenth Amendment. Carter v.
Texas, supra.

6. The accused in a criminal action may waive a constitutional right
relating to a mere matter of practice or procedure. S. v. Hartsfield, 188
N.C. 857, 124 S.E. 629; Jennings v. Illinots, 342 U.S. 104, 72 S. Ct. 123,
96 L. Ed. 119; Yakus v. United States, 321 U.S. 414, 64 S. Ct. 660, 88
L. Ed. 834; Parker v. United States, 184 F. 2d 488; People v. Harris,
302 Ill. 590, 135 N.E. 75; 16 C.J.S., Constitutional Law, section 91;
22 C.J.S,, Criminal Law, section 91. Hence, the constitutional right of
a Negro defendant to be indicted or tried by a jury from which members
of his race have not been intentionally excluded may be waived by him.
S. v. Kirksey, supra; Washington v. State, 95 Fla. 289, 116 So. 470;
Merriweather v. Commonwealth, 118 Ky. 870, 82 S'W. 592, 4 Ann. Cas.
1039 ; Haggard v. Commonwealth, 19 Ky, 366; Keith v. State, 58 Ohio
App. 58, 4 N.E. 2d 220; Watts v. State, 75 Tex. Crim. Rep. 330, 171
S.W. 202. It is inherent in the judicial process that courts must deal
with litigants as though they were acting in the persons of their attorneys.
For this reason, the law confers upon the attorney for the defense in a
criminal case the power to take such steps in matters of practice and pro-
cedure as he deems appropriate to protect the interests of the accused, and
deerees that the accused is bound by his action as to those matters, Abney
v. State, 47 Ga. App. 40, 169 S.E. 539; State v. Froah, 220 Iowa 840,
263 N.W. 525; State v. Dangelo, 182 Towa 1253, 166 N.W. 587; Dew-
berry v. Commonwealth, 241 Ky. 726, 44 S.W. 2d 1076; Sayre v. Com-
monwealth, 194 Ky. 338, 238 S.W. 737, 24 A.L.R. 1017; Bonar v. Com-
monwealth, 180 Ky. 338, 202 S.W. 676; State v. Turlok, 76 Mont. 549,
948 P. 169; State v. Keller, 57 N.D. 645, 223 N.W. 698, 64 A.L.R. 434;
Jacobs v. State, 85 Tex. Crim. Rep. 505, 213 S.W. 628. It necessarily
follows that the attorney for the defense in a criminal action may waive
a constitutional right of his client relating to a matter of practice or
procedure. S. v. Hartsfield, supra; James v. Commonwealth, 197 Ky.
338, 247 S.W. 945. The right of a Negro defendant to object to a grand
or petit jury upon the ground of diserimination against members of his
race in the selection of such jury is waived by failing to pursue the proper
remedy. S. v. Kirksey, supra. See, also, in this connection the cases
collected in the annotation in 52 ALR. 919. This statement of the
Circuit Court of Appeals for the Eighth Circuit is pertinent: “Where
parties, even in a criminal case, knowingly and deliberately adopt a course
of procedure which at the time appears to be to their best interest, they
cannot be permitted at a later time, after a decision has been rendered
adverse to them, to obtain a retrial according to procedure which they
have voluntarily discarded and waived. Jolnson v. Zerbst, (304 U.S.
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458), Syl. 2, page 438, 58 S. Ct. page 1019. Full opportunity having been
afforded the appellants to apply to have the jury panel quashed and to
have Negroes summoned on a new jury panel, they could not deliberately
withhold their application for such procedure and then be heard after con-
vietion to assert on habeas corpus that their convietion was void. Such
is not the function of the writ of habeas corpus. In the situation pre-
sented there was no denial of judicial remedy; therefore there was no
denial of equal protection nor of due process of law. The decision of
their counsel learned in the law, an attorney of judgment, experience and
diseretion, that their interests would not be furthered by filing the appli-
cation, was binding upon the appellants and no inference can be drawn
in view of the testimony on the trial that there was even a mistake of
judgment chargeable to the attorney.” Carruthers v. Reed, 102 F, 2d
933, certiorart denied in 307 U.S. 643, 59 S. Ct. 1047, 83 L. Ed. 1523.

7. The North Carolina statute codified as G.S. 9-26 provides that “all
exceptions to grand jurors for and on account of their disqualifications
shall be taken before the jury is sworn and impaneled to try the issue, by a
motion to quash the indietment, and if not so taken, the same shall be
deemed to be waived.” Under the statute, a motion to quash an indiet-
ment against a Negro is the proper remedy in a criminal ecase where
Negroes were intentionally excluded from the grand jury returning the
indictment solely on the ground of race or color. 8. v. Peoples, supra;
8. v. Haywood, 94 N.C. 847. The statute and related common law prae-
tice unite to create these three rules: (1) An accused may make the
motion to quash the indictment as a matter of right up to the time when
he is arraigned and enters his plea; (2) the presiding judge has the dis-
cretionary power to permit the accused to make the motion to quash the
indictment as a matter of grace after his plea is entered and until the
petit jury is sworn and impaneled to try the case on its merits; and (3)
the presiding judge has no power to entertain a motion to quash the
indictment at all after the petit jury is sworn and impaneled to try the
case on its merits. S. v, Banner, 149 N.C. 519, 63 S.E. 84; 8. ©. Gardner,
104 N.C. 739, 10 S.E. 146. A Negro defendant waives any objection to
the grand jury which indicts him on the ground that Negroes were inten-
tionally excluded from such grand jury because of their race or color
unless he takes the objection by a motion to quash the indictment before
entering a plea to the merits. S. v. Banner, supra. When a Negro de-
fendant moves to quash an indictment on the racial exclusion theory either
as a matter of right or as a matter of grace, he may offer evidence to
sustain his motion.

8. The objection of a Negro charged with crime that qualified Negroes
were excluded solely because of their race or eolor from the list of persons
drawn or summoned to serve as petit jurors at his trial must be taken by
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a challenge to the array or a motion to quash the panel or venire before
entering upon the trial. 8. v. Parker, 132 N.C. 1014, 43 S.E. 830. If
not so taken, the objection is waived. 8. v. Kirksey, supra.

The evidence showed, and the presiding judge found, in essence, that
Hallet S. Ward and James B. McMullan, the petitioner’s court appointed
attorneys in the original criminal action, were competent lawyers; that
they determined after deliberate consideration not to challenge the grand
jury that indicted the petitioner or the petit jury that tried him on the
theory that members of his race, to wit, Negroes, were intentionally
excluded from the jury on account of their race or color; that they know-
ingly and deliberately adopted this course of procedure because they
deemed the racial exclusion theory to be without merit in fact, and be-
cause this course appeared to them at the time to be to the best interest
of the petitioner; and that in consequence of these things the petitioner
pleaded not guilty to the indictment against him and went to trial on the
merits in the original criminal action without making any objection to
either the grand or the petit jury.

The presiding judge concluded as a matter of law on the basis of this
evidence and these findings of fact that the petitioner, acting through
his attorneys in the original criminal action, effectually waived for all
time his constitutional right to object to the grand and petit juries which
indicted and eonvicted him upon the ground that qualified Negroes were
intentionally excluded from such juries solely because of their race or
color by pleading not guilty and going to trial on the merits without
making any objections to such juries. This legal conelusion, standing
alone, is sufficient to sustain the judgment in this proeceeding, if it be
valid. It is too evident to admit of dispute that this legal conclusion
finds full support in the principles of law enunciated in numbered para-
graphs 6, 7, and 8 set forth above, and is sound unless those prineiples
of law have been abrogated as to the petitioner by the North Carolina
Post-Conviction Hearing Act. The petitioner insists that those legal
principles are made inapplicable to him by this statute because “there
has been no prior adjudication” as to the constitutional rights he claims
in this proceeding “by any court of competent jurisdiction.”

The answer to the problem posed by this contention necessarily lies in
the provisions of the Post-Conviction Hearing Act. In construing this
somewhat novel statute, we observe a strict judicial decorum and refrain
from expressing an opinion upon any matters beyond those necessary to
a determination of the proceeding now before us.

The Post-Conviction Hearing Act provides in express terms that “any
person imprisoned in the penitentiary, Central Prison, common jail of
any county or imprisoned in the common jail of any eounty and assigned
to work on the roads and highways of the State under the supervision of
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the State Highway and Public Works Commission, who asserts that in
the proceedings which resulted in his conviction there was a substantial
denial of his rights under the Constitution of the United States or of the
State of North Carolina, or both, as to which there has been no prior
adjudication by any court of competent jurisdiction,” may apply by peti-
tion to the Superior Court for “an appropriate order with respect to the
judgment or sentence in the former proceedings under which the peti-
tloner was convicted.” G.S. 15-217, 15-221.

The North Carolina Post-Conviction Hearing Act is modeled on the
Illinois Post-Conviction Hearing Act, which is set forth in full in People
v. Dale, 406 T11. 238, 92 N.E. 2d 761. It is not designed to add to the
law’s delays by giving an accused two days in court where one is sufficient
for the doing of substantial justice under fundamental law. It is not
devised to confer upon an accused, who is defended by counsel of his own
selection or competent counsel appointed by the court, a legal privilege,
at his own election, to have his rights arising under the common law and
the statutes adjudicated at a time of the State’s choosing in the original
criminal action, and his rights arising under the constitutions of his State
and Nation adjudicated at a subsequent time of his own choosing in
another proceeding. It is enacted to provide an adequate and available
post-trial remedy for persons imprisoned under judicial decrees who
suffered substantial and unadjudicated deprivations of their constitu-
tional rights in the original criminal actions resulting in their convictions
because they were prevented from claiming such constitutional rights in
the original eriminal actions by factors beyond their control.

To this end, the North Carolina Post-Conviction Hearing Act estab-
lishes a new judicial proceeding by which the Superior Court may probe
beneath the adjudication in the original criminal action in which an
imprisoned petitioner was convicted and sentenced, and grant him appro-
priate relief in respect to his conviction and sentence in case it determines
that two specified conditions concur. These conditions are as follows:
(1) That there was a substantial denial of the constitutional rights of
the petitioner in the original eriminal action in which he was convieted
and (2) that there has been no prior adjudication as to such constitutional
rights by any court of competent jurisdiction.

When the instant proceeding is laid alongside the Post-Convietion
Hearing Act as thus interpreted, it becomes plain that there was no
substantial denial of the constitutional rights now claimed by the peti-
tioner in the original eriminal action which resulted in his conviction.

The petitioner was defended by competent counsel in the original erim-
inal action. He was not prevented from laying claim to his alleged con-
stitutional rights in that action by any factors beyond his control. On
the contrary, he had a fair and full opportunity to assert his present
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claims in the original proceeding before a court, which was empowered
by law to consider them and determine their validity. Acting through his
counsel, he deliberately and knowingly refrained from presenting his
present claims to the court for adjudication in that proceeding because
he deemed them to be without merit in fact and believed their non-
assertion to be to his best interest. A litigant does not suffer a denial of
a supposed right when he intentionally and voluntarily relinquishes it.

It follows that the presiding judge rightly ruled that the petitioner
waived the claims which he now undertakes to assert. This conclusion is
in accord with decisions of the United States Supreme Court and the
Supreme Court of Illinois in a proceeding under the Illinois Post-Convie-
tion Hearing Act. Jennings v. Illinois, supra; People v. Jennings, 411
Il 21, 102 N.E. 2d 824.

The petitioner’s plight would be the same even if he had not waived
his claims. The evidence and the findings show that his constitutional
rights were not violated in the proceeding culminating in his conviction.

The judicial order staying the execution of the judgment of death auto-
matically expires on the day of the filing of this opinion. See: G.S.
15-194.

A criminal prosecution is likely to have a tragic ending for the accused
if defense attorneys are compelled to make legal bricks without factual
straw.

The judgment is

Affirmed.

ParkERr, J., took no part in the consideration ¢r decision of this case.

THE CAROLINA-VIRGINIA COASTAL HIGHWAY, PrLaiNTIFF, v. COASTAL
TURNPIKE AUTHORITY; WM. F. FREEMAN ENGINEERS, INC.;
DeLEUW, CATHER & COMPANY ; AxD HARRY McMULLAN, As ATTOR-
NEY-GENERAL oF NORTH CAROLINA, DEFENDANTS.

(Filed 30 January, 1953.)

1. Constitutional Law § S8c—

The lawmaking power is the exclusive function of the legislative de-
partment, and the General Assembly may not delegate such power to any
other department or body except municipal corporations. Constitution of
North Carolina, Articles VII, VIII, IX.

2. Same—

While the General Assembly may delegate to administrative boards or
governmental agencies the authority to find facts determinative of whether
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or not a law should apply or another agency of government should come
into existence, provided the Legislature prescribes adequate standards to
guide the administrative board or governmental agency, the General As-
sembly may not delegate the power to apply or withhold the application
of a law in the absolute and unguided discretion of an administrative
board or governmental agency or confer upon it the power to make law or
determine questions of public policy.

8. Municipal Corporations § 1—

While a municipal corporation is ordinarily an agency of the State for
self-government of a particular territory, in its broader sense it includes
any corporation formed for purely governmental purposes which is an
agency of the State.

4. Same: Constitutional Law § 8b—

The creation of a municipal corporation or the enlargement or diminu-
tion off its powers, or its dissolution, is a political function which rests
solely in the Legislature, and while the General Assembly may delegate by
general law the power to a court or other agency to ascertain the existence
of facts upon which such questions are to be determined in accordance
with standards set up in the act, it may not delegate the authority to
determine questions of public policy or the exercise of any unguided dis-
cretion in regard thereto.

5. Same—

The provisions of G.S. 136-89.1 et seq., delegating to the Municipal Board
of Control the power to determine not only whether the requirements of
the act for the creation of a municipal corporation for the purpose of
constructing and operating toll roads had been complied with, but also the
power to determine whether the proposed toll road is in the public interest
and therefore whether or not the corporation should be created, is held
unconstitutional as an attempted delegation of the naked and arbitrary
power to determine a question of public policy without standards of legis-
lative guidance of any kind. Constitution of North Carolina, Article 11,
section 1.

6. Statutes § 2—

Chap. 993, Session Laws of 1951, amending the provisions of Chap. 1024,
Session Laws of 1949, by limiting the territory for the creation of a corpo-
ration for the construction and operation of toll bridges to five counties of
the State transforms the statute into a ‘“local act” relating to ferries or
bridges within the meaning of Article II, section 29, of the State Consti-
tution, and is void.

7. Taxation § 1914 —

A corporation created under the provisions of G.S. 136-89.1 et seq. for
the purpose of constructing and operating toll roads and bridges is not a
municipal corporation within the meaning of Article V, section 5, of the
Constitution of North Carolina, and its property may not be exempt from
taxation, since the exclusive direction and control of such corporation and
its power to fix charges and collect toll fees is vested in a self-perpetuating
body created at its inception without governmental control of any kind,
and therefore it is not a governmental agency but a private corporation.
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PARKER, J., took no part in the consideration or decision of this case.

ArpeaL by defendants from Hatch, Special Judge, at Chambers in
Raleigh, 17 October, 1952, From Waxe.

Civil action under the Declaratory Judgment Act (G.S. 1-253 et seq.),
to determine whether the plaintiff is a muniecipal corporation with power
to issue tax-exempt bonds and construct and operate as a tax-exempt
project the toll road and toll bridge referred to in the complaint, involving
questions respecting the constitutional validity of Chapter 1024, Session
Laws of 1949, as amended by Chapter 993, Session Laws of 1951, now
codified as (.8. 136-89.1 to 136-89.11.

These in substance are the pertinent allegations of the complaint:

1. That the plaintiff is a municipal corporation organized under
Chapter 1024, Session Laws of 1949, entitled “An act to authorize the
organization of municipal corporations for the purpose of constructing
and operating toll roads.”

2. That by virtue of an order of the Municipal Board of Control (a
three-member administrative agency of the State, G.S. 160-195 et seq.)
dated 3 June, 1949, the plaintiff municipal corporation was organized
for the purpose of constructing and operating a toll road in the counties
of Dare and Currituck, running from a point north of Nags Head where
State Highway No. 158 intersects the road leading to Duck, and following
the Duck road about three miles, thence curving toward the Atlantic
Ocean and following the coast line, maintaining a distance of from 300
to 600 feet west of the high water mark of the Atlantic Ocean, to the
North Carolina-Virginia State boundary line.

3. After the plaintiff was organized as a municipal corporation, Chap-
ter 1024, Session Laws of 1949 was amended by Chapter 993, Session
Laws of 1951 (G.S. 136-89.1 to 136-89.11) ; that pursuant to the amenda-
tory act, the Municipal Board of Control, on petition of the plaintiff,
entered an order 5 August, 1952, amending the original charter of the
plaintiff by conferring on it power and authority to build and operate a
toll bridge in Dare County to span Croatan Sound, so as to connect
Roanoke Island with Manns Harbor.

(Copies of all petitions, notices, orders, and other papers in connection
with the purported organization of the plaintiff as a municipal corpora-
tion and the amendment of its charter are attached to the complaint as
exhibits. These documents appear to be adequate in form to meet the
procedural requirements of the statute. This being so, they are omitted
herefrom as not being pertinent to decision.)

4. That in furtherance of its plan to construct the proposed toll road
and toll bridge, the plaintiff has entered into contracts with the defend-
ants Wm. F. Freeman Engineers, Inc., and DeLeuw, Cather & Company
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for the performance of engineering services in connection with the plan-
ning, design, and supervision of the construction of the proposed road
and bridge. The plaintiff also has entered into a contract with the
defendant Coastal Turnpike Authority whereby the plaintiff has agreed
to construet the proposed road to the Virginia State line, and Coastal
Turnpike Authority has agreed to construct an extension of the road
north of and beyond the Virginia State line to a point at or near Virginia
Beach. And plaintiff is about to finance the costs of its road and bridge
projects by the issuance of tax-exempt revenue bonds.

5. That a controversy has arisen between the plaintiff and the defend-
ants as to the right of the plaintiff to enter into these contracts, based
upon questions respecting (1) the constitutional validity of the statutes
under which the plaintiff was organized, and (2) the regularity of the
procedure followed in organizing the plaintiff municipal corporation.
The defendants have refused to perform their contracts until these con-
troversial questions are resolved.

The defendants by answers admit all factual allegations set out in the
complaint, but challenge the constitutional validity of the acts under
which the plaintiff is organized, and also deny that the plaintiff has com-
plied with the statutory procedure prescribed for the creation of such
corporation. This brings into focus the controlling provisions of the
Acts.

Chapter 1024, Session Laws of 1949, under which the plaintiff was
originally organized, provides in part:

“Section 1. Any number of persons not less than ten (10) are hereby
authorized and empowered to file a petition with the Municipal Board
of Control created by G.S. 160-195, for the organization and creation of
a Municipal Corporation for the purpose of acquiring rights of way,
owning and operating a toll road or highway in the State.

“Sec. 2. The petition shall be presented to the secretary of the
Muniecipal Board of Control and shall set forth the name by which the
municipal corporation is to be known and shall deseribe in a general way
the location of the proposed highway or toll road which is to be con-
structed or acquired, and by giving the names of the owners of the lands
over which the said toll road or highway is to be constructed. The said
petition shall deseribe in general terms the nature of the highway to be
constructed and the width of the right of way which is desired to be
acquired, which shall not exceed a width of one hundred (100) feet.

“The secretary of said board shall thereupon make an order prescrib-
ing the time and place for the hearing of said petition before the Muniei-
pal Board of Control. Notice of hearing shall be published once a week
for four weeks in a newspaper published in or having a circulation in the
county or counties where such toll road or highway is to be constructed,
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giving notice of the proposal to organize a municipal corporation for
such purpose. Such notice is to be signed by the secretary of said board.

“Sec. 3. Any person in any manmner interested in the laying out and
construction of the said toll road or highway may appear at the hearing
of such petition, and the matter shall be tried as an issue of fact by the
Municipal Board of Control, and no formal answer to the petition need
be filed. The board may adjourn the hearing from time to time in its
discretion. The Municipal Board of Control shall determine whether or
not the laying out, construction and operation of the toll road s in the
public interest and whether all the requirements of this Act have been
substantially complied with and, if the Municipal Board of Control shall
so find, it shall enter an order creating a municipal corporation and fizing
the name of the same, giving it the name proposed in the petition unless,
for good cause, it finds that some other name should be provided. (Italics
added.)

“Upon the approval of the Municipal Board of Control and the record-
ing of the papers, as above provided, the organization shall become a
municipal corporation with such powers and functions as are prescribed
in this Aect.

“Sec. 4. Within ninety (90) days after the organization of such
municipal corporation, the petitioners for the same shall meet ot the
courthouse in the county in which the said toll road or highway or some
part thereof is located and elect a board of not less than three (3) nor
more than seven (7) commissioners which shall act as the governing
board of said municipal corporation. Notice of the time and place of
such meeting may be given by any three (8) of the petitioners, and such
board of commissioners, when elected, shall serve for a term of siz (6)
years from the date of their election or until their successors are duly
elected and qualified. The successors to such board of commissioners shall
be elected by the commissioners before their term of office expires, and
any vacancy in the membership thereof shall be filled by the remaining
members of the said commission. (Italies added.)

“See. 5. The board of commissioners of said municipal corporation
shall elect a president and seeretary thereof and adopt a common seal,
said officers to serve for a term of six years or until their successors are
duly elected and qualified. Any vacancies occurring in such offices shall
be filled by the appointment of the board of commissioners for the unex-
pired term of the one creating such vacancy.”

See. 7. Confers power of eminent domain on corporation.

“Sec. 8. That said corporation, when created, shall be operated en-
tirely for the benefit of the public and no person shall receive any profits
whatever from the operation thereof, except that the officers and em-



N. C.] FALL TERM, 1952.

-%

T

CoastaL HIGHWAY v, TURNPIKE AUTHORITY,

ployees of said corporation shall be paid by the governing board thereof
reasonable compensation for services rendered.”

Sec. 9. Confers power to issue revenue bonds to finance costs of
project.

“Sec. 10. That all of sard bonds and notes and coupons shall be ex-
empt from all State, county and municipal tazation or assessment, direct
or indirect, general or special, whether imposed for the purpose of general
revenue or otherwise, and the interest on said bonds and notes shall not
be subject to taxation as for income, nor shall said bonds or notes or
coupons be subject to taxation when constituting a part of the surplus of
any bank, trust company or other corporation. All the property of the
said corporation shall be exempt from all taxation. (Italies added.)

“See. 11. In the event the State Highway and Public Works Com-
mission shall at any time hereafter determine to acquire any toll road or
highway which may be constructed by a municipal corporation organized
under the provisions of this Aect, for the purpose of operating the same
as a part of the State highway system, the State Highway and Public
Works Commassion shall heve a right to acquire the same and to enter
into an agreement with the municipal corporation created under the pro-
visions of this Act for the acquisition of such road or highway, and all
rights of such municipal corporation therein, upon the condition that the
State Highway and Public Works Commission shall pay or assume all of
the outstanding obligations of such municipal corporation, including any
outstanding bonds, incurrved or issued in the acquisition of rights of way
and construction of such improvements, and, upon such contraet being
entered into, all of the right, title and interest of such municipal corpo-
ration created hereunder to such toll road or highway shall cease and
determine and the same shall become a part of the State highway system,
and such road or highway may be operated as a toll road or otherwise, as
the State Highway and Public Works Commission may determine.”
(Italics added.)

The amendatory act, Chapter 993, Session Laws of 1951, provides,
among other things:

Sec. 1. Prescribes procedure for amending and extending provisions
of charter of any corporation organized under the original act, with
direction that “Amendment in this manner may be had to accomplish
a change in the location of the proposed highway or toll road, an extension
or addition thereto, the construction of a feeder road or bridge having a
direct relationship to the original objective of the formation of the mu-
nicipal corporation, or any other accomplishment deemed expedient or
necessary by the commissioners of the municipal corporation. (Italics
added.)

“See. 2.
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“The said municipal ecorporation, when organized, shall have the fol-
lowing powers:

“1. (a) To adopt by-laws for the regulation of its affairs and the con-
duct of its business;

“(b) To adopt a corporate seal and alter the same at pleasure;

“(e) To maintain an office at such place or places within the State as
it may designate;

“(d) To sue and be sued in its own name;

“(e) To construct, maintain, repair and operate the toll road, toll
bridge or turnpike at such location within the North Carolina Counties
of Currituck, Dare, Tyrrell, Hyde, and Carteret as shall be adopted by
the municipal corporation; (Italics added.)

“(g) To fix and revise, from time to tvme, and charge and collect tolls
for transit over the turnpike constructed by it, without obtaining the
consent or approval of any department, division, commission, board,
bureau, or agency of the State, and without any other proceedings or the
happening of any other conditions or things than those proceedings, con-
ditions, or things which are specifically required by this Act; (Italics
added.)

“(h) To establish rules and regulations for the use of the turnpike;
(Italies added.)

“2v%. Upon the completion of any project authorized under the terms
of this Act, the municipal corporation shall file with the Chairman of
the North Carolina State Highway and Public Works Commission a
report prepared by a certified public accountant, showing all items which
were included in the original cost of the project, the schedule of salaries,
wages, and operating expenses budgeted for the project, and shall at
periodic intervals thereafter, at least once in every year, file an operating
statement for the project as prepared by the auditors or accountants of
the municipal corporation.

“8. Revenues. The municipal corporation is heveby authorized to fix,
revise, charge and collect tolls for the use of the turnpike and the different
parts or sections thereof, . . . Such tolls shall not be subject to super-
viston or regulation by any other commission, board, bureau or agency of
the State. (Italies added.)

“4. The authority of the muniecipal corporation to construct a toll road
or turnpike shall not be limited to the construction of a roadway or high-
way but shall include the authority to construet a toll road across any
body of water, navigable or nonnavigable, within the Counties of Curri-
tuck, Dare, Tyrrell, Hyde and Carteret, and the State of North Carolina
expressly consents to the construction of such toll road or bridge over and
across waters within its jurisdiction when the charter of said munieipal
corporation provides for such construction. (Italies added.)
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“Sec. 3. All laws and clauses of laws in conflict with this Aect are
hereby repealed.”

The court below entered judgment on the pleadings adjudging that the
challenged statute, both as originally enacted and as amended, is valid
and constitutional; that the plaintiff munieipal corporation has been duly
created and its charter duly amended in compliance with the procedural
requirements of the laws of the State of North Carolina; and that the
contracts entered into between the plaintiff and each of the defendants,
Coastal Turnpike Authority, Wm. F. Freeman Engineers, Ine., and
DeLeuw, Cather & Company, are in all respeets valid and binding and
fully enforceable against the parties thereto.

The defendants excepted and appealed.

McMullan & McMullan and Reed, Hoyt & Washburn for plaintiff,
appellee.
John A. Wilkinson for defendants, appellants.

Jouxson, J. Our examination of the challenged statute impels the
conclusion that it is repugnant to three sections of the State Constitution.
For immediate purposes of decision, it would suffice to rest decision on
one section only. However, against the eventuality that this would serve
only to extend the litigation and lead to further adverse decisions follow-
ing piecemeal amendatory legislation, we deem it appropriate to discuss
the statute in the light of each section of the Constitution which it
impinges. We treat them seriatem. The questions posed are these:

1. Whether the statute in attempting to authorize the Municipal Board
of Control to “enter an order creating a municipal corporation” is in-
valid as being an attempt to delegate legislative power and authority
contrary to the provisions of Article IT, Section 1, of the Constitution?

2. Whether the amendatory act limiting the territorial scope of the
statute to five of the 100 counties of the State, brings the statute into
conflict with Article IT, Section 29, of the Constitution, which forbids
the General Assembly “to pass any local, private, or special act . . .
authorizing the laying out, opening, . .. (or) maintaining . .. of
highways. . . . ; (or) relating to ferries or bridges . . . ?”

3. Whether (assuming that the plaintiff may be clothed with corpo-
rate existence), in view of the provisions of the plaintiff’s charter im-
munizing 1t from governmental control, the plaintiff is entitled to tax
exemption as a municipal corporation within the purview of Article V,
Section 5, of the Constitution ?

It will add to clarity of understanding if we keep in mind these facts:
(a) The Municipal Board of Control issued the plaintiff’s so-called
charter under the original act of 1949, before the passage of the amenda-
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tory act of 1951; (b) the original act is state-wide in scope, and contains
no express power authorizing the construction and operation of toll
bridges—its express grant of powers relates only to toll roads; (c¢) the
amendatory act limits the operation of the statute to five counties, and
extends the express grant of powers to include toll bridges; (d) after the
passage of the amendatory act, the plaintiff’s charter was amended in
form to confer on it the right to build a toll bridge over Croatan Sound;
(e) Croatan Sound is not a link in the proposed toll road—the southern
terminus of the proposed toll road is north of Nags Head, whereas
Croatan Sound is several miles south of Nags Head and lies between
Roanoke Island and the mainland at Manns Harbor.

1. The question of delegation of legislative power.—It is a settled
principle of fundamental law, inherent in our constitutional separation
of government into three departments and the assignment of the lawmak-
ing function exclusively to the legislative department, that (except when
authorized by the Constitution, as is the case in reference to certain law-
making powers conferred upon municipal corporations usually relating
to matters of local self-government, Const., Artieles VII, VIIIL, and IX;
Proviston Company v. Daves, 190 N.C. 7, 128 S.E. 593), the Legislature
may not abdicate its power to make laws or delegate its supreme legisla-
tive power to any other department or body. 11 Am. Jur., Constitutional
Law, Sec. 214. See also Motsinger v. Perryman, 218 N.C. 15, 20, 9 S.E.
2d 511; 8. v. Curtis, 230 N.C. 169, 52 S.E. 2d 364, and cases there cited.

However, it is not necessary for the Legislature to ascertain the facts
of, or to deal with, each case. Since legislation must often be adapted to
complex conditions involving numerous details with which the Legisla-
ture cannot deal directly, the constitutional inhibition against delegating
legislative authority does not deny to the Legislature the necessary flexi-
bility of enabling it to lay down policies and establish standards, while
leaving to designated governmental agencies and administrative boards
the determination of facts to which the policy as declared by the Legisla-
ture shall apply. Provision Company v. Daves, supra. Without this
power, the Legislature would often be placed in the awkward situation of
possessing a power over a given subjeet without being able to exercise it.

Here we pause to note the distinetion generally recognized between a
delegation of the power to make a law, which necessarily includes a dis-
cretion as to what it shall be, and the conferring of authority or discretion
as to its execution. The first may not be done, whereas the latter, if
adequate guiding standards are laid down, is permissible under certain
circumstances. 11 Am. Jur., Constitutional Law, Sec. 234. See also
Pue v. Hood, Comr. of Banks, 222 N.C. 310, 22 S.E. 2d 896.

As to this, it may be conceded that the line of demarkation between
those essentially legislative functions which must be exercised by the
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Legislature itself, and those of an administrative nature, or involving
mere details, which may be conferred upon another body or administra-
tive agency, is sometimes vague and difficult to define or discern. Pro-
viston Company v. Davis, supra.

Nevertheless, the legislative body must declare the policy of the law,
fix legal principles which are to control in given cases, and provide ade-
quate standards for the guidance of the administrative body or officer
empowered to execute the law. This prineiple is implicit in the general
rule prohibiting the delegation of legislative power, and is affirmed by
numerous authoritative deeisions of this Court. Motsinger v. Perryman,
supra,; Provision Company v. Daves, supra; S. v. Harris, 216 N.C. 7486,
6 S.E. 2d 854; S. w. Curtis, supra, See also Annotation, 79 L. Ed. 474,
487.

In short, while the Legislature may delegate the power to find facts or
determine the existence or nonexistence of a factual situation or condi-
tion on which the operation of a law is made to depend, or another agency
of the government is to come into existence, it cannot vest in a subordi-
nate agency the power to apply or withhold the application of the law in
its absolute or unguided discretion, 11 Am. Jur., Constitutional Law,
See. 234.

In the case at hand we are at grips with the question whether the stat-
ute, which invests in the Municipal Board of Control discretionary power
to create a municipal corporation for the purpose of comstructing and
operating a toll road and a toll bridge, fails to lay down adequate stand-
ards for guidanee, and is for that reason subjeet to attack as an unwar-
ranted delegation of legislative power.

The term “municipal” relates not only to a town or ¢ity as an incorpo-
rated territorial entity, but it also pertains to local self-government in
general and, in a broader sense, to the internal government of the State.
In the latter, broader sense, a corporation formed for purely govern-
mental purposes is a munieipal corporation. Wells v. Housing Authority,
213 N.C. 744, bot. p. 750, 197 S.E. 693; Mallard v. Housing Authority,
221 N.C. 334, 20 S.E. 2d 281; Webb v. Port Commuission, 205 N.C. 663,
172 S.E. 377; Brumley v. Baxter, 225 N.C. 891, 36 S.E, 2d 281. See also
Const., Article VII, Sec. 7.

But whether a munieipal corporation be a unit of local self-government
in the sense of being an Incorporated territorial area having inhabitants,
or a mere governmental agency of the State, clothed with the requisite
attributes of government necessary to make it a munieipal corporation,
in either event such eorporation is but a creature, an instrumentality,
an agent of the State. 37 Am. Jur.,, Munieipal Corporations, Sec. 4.
See also Lee v. Poston, 233 N.C. 546, 64 S.E. 2d 835.
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This being so, the power to create or establish municipal corporations,
to enlarge or diminish their powers, or to dissolve or abolish them alto-
gether, is a political function which rests solely in the legislative branch
of the government. 37 Am. Jur., Municipal Corporations, Sec. 7; Star-
mount Co. v. Hamilton Lakes, 205 N.C. 514, 171 S.E. 909; Webb ».
Port Commisston, supra; Cox v. City of Kinston, 217 N.C. 391, 8 8.E. 2d
252; Greensboro-High Point Airport Authority v. Johnson, 226 N.C. 1,
36 S.E. 2d 803.

Ordinarily “no delegation of legislative functions is'involved in general
laws providing for the incorporation of municipal corporations, fixing
the conditions on which they may be created, and leaving to some officer
or official body the duty of determining whether such conditions exist,

. .” 87 Am. Jur., Municipal Corporations, Sec. 8; Lyon v. Payette, 38
Idaho 705, 224 P. 793 ; Boone County v. Verona, 190 Ky. 430, 227 S. W,
804; Carrithers v. Shelbyville, 126 Ky. 769, 104 SW. 744,

“Tt is generally held that the legislature, in enacting general statutes
governing the incorporation of municipal corporations, which deseribe
the conditions precedent to incorporation, may confer upon a court or
other agency the power and duty to ascertain the existence of the facts
set forth in the statute upon which it will become effective and to see that
all legal forms have been complied with. When such facts are found to
exist and the required legal forms have been complied with, the law
directs the creation of the municipal corporation. If the legislature vests
no power in the courts or other body or individual other than to determine
the existence of the facts set forth in the law itself, contingent upon the
existence of which the law comes into operation, it does not constitute a
delegation of legislative power.” 37 Am. Jur., Municipal Corporations,
Sec. 8. See also McQuillin, Munieipal Corporations, 3rd Ed., Vol. 1,
Sec. 3.05.

However, by the decided weight of authority, the rule is that “if the
statute requires or authorizes the court or other agency to pass upon
questions of public poliey involved, or to exercise any discretion as to
whether the municipal corporation should be created. or to render any
other assistance than the determination of facts, there is an attempted
delegation of legislative power and the statute is invalid.” 87 Am. Jur.,
Municipal Corporations, Sec. 8; In re North Midwaukee, 93 Wis. 6186,
67 N.W. 1033.

We come now to test the statute at hand by the foregoing prineiples.
As to the provisions of the statute preseribing (1) the minimum number
of persons required to join in the petition to the Municipal Board of
Control, (2) the requirements of the petition as to description of the
proposed project, listing of the names of the persons across whose lands
the toll road is to be constructed, ete., and (3) the requirements providing
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for a time and place for hearing, and publication of notice of the hearing,
1t may be conceded that these and similar procedural requirements present
only questions of fact which may properly be inquired into and deter-
mined by the Municipal Board of Control, without further rules or stand-
ards for guidance, and we see in them no unauthorized delegation of
legislative power.

But there is more to the statute than that. It provides that at the
hearing on the petition, at which “the matter shall be tried as an issue of
fact . . . the Municipal Board of Control shall determine whether or not
the laying out, construction and operation of the toll road is in the public
interest and whether all the requirements of this Act have been substan-
tially complied with and, if the Municipal Board of Control shall so find,
it shall enter an order ereating a municipal corporation and fixing the
name of the same, . . .” Thus the Legislature attempts to delegate to
an administrative agency the crucial question whether a toll road or toll
bridge in any given instance will be “in the public interest.” Necessarily
this involves questions of vital publiec poliecy requiring the exercise of
diseriminating legislative statecraft—particularly so in view of the exist-
ence of our state-wide system of highways (G.S. 136-1 to 136-101) and
the recently created “North Carolina Turnpike Authority” with power
and authority to lay out, construet and operate turnpikes and toll roads
on a state-wide basis. (hapter 894, Session Laws of 1951, now codified
as G.S. 136-89.12 of seq.

Manifestly, the power to determine whether the construction and opera-
tion of a toll road or toll bridge in any given instance will be “in the
public interest” is purely a legislative question to be resolved only in the
exercise or under the direction of legislative powers of guidance and
control. Yet, the statute attempts to confer on the Municipal Board of
Control the naked, arbitrary power to make this determination, without
standards of legislative guidance of any kind, thereby attempting to clothe
the members of this administrative agency with apparent power in their
unguided discretion to give or withhold the benefits of the law in any
given case or cases.

It necessarily follows from what we have said that the statute is viola-
tive of Article IT, Section 1, of the State Constitution which inhibits the
Legislature from delegating its supreme legislative power to any other
department or body.

2. The question whether the amendatory act brings the statute into
conflict with Article II, Section 29, of the State Constitution.—This
section of the Constitution provides in pertinent part that the “General
Assembly shall not pass any local, private, or special act or resolution

. authorizing the laying out, opening, altering, maintaining, or dis-
continuing of highways, streets, or alleys; relating to ferries or bridges;
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. nor shall the General Assembly enact any such local, private or
special act by the partial repeal of a general law, . .. The General
Assembly shall have power to pass general laws regulating matters set
out in this section.”

As bearing on the question whether the amendatory act (Chapter 993,
Session Laws of 1951) transforms the statute into a “local aet” within
the meaning of the Constitution, it is significant that the act authorizes
the construection and operation of toll roads and toll bridges only within
five counties of the State.

In Idol v. Street, 233 N.C. 730, 65 S.E. 2d 313, in which Article IT,
Section 29, of the Constitution was construed and applied, the Court
said: “‘a local act’ is one operating only in a limited territory or speci-
fied locality.”

In §. v. Dizon, 215 N.C. 161, 1 S.E. 2d 521. an act which excepted
from its provisions 64 of the 100 counties in the State was held to be a
local or special act and invalid under Article II. Section 29, of the
Constitution.

It is manifest that the act in question, as amended, is an aet “author-
izing the laying out, opening, altering, maintaining, or discontinning of
highways, streets, or alleys,” and is also an act “relating to ferries or
bridges.”

It necessarily follows that the statute is repugnant to Article II,
Section 29, of the State Constitution and is therefore void.

The cases relied on by the defendants are distinguishable.

3. The question of tax exemption.—Conceding, without deciding, that
the plaintiff may be clothed with corporate existence, nevertheless we are
constrained to the view that it is not a munieipal corporation within the
purview of Article V, Section 5, of the Constitution of North Carolina,
which provides: “Property belonging to the State or to municipal cor-
porations shall be exempt from taxation.”

In order to come within the constitutional orbit of tax exemption, a
corporation must be an instrumentality, an agent, a department, or an
arm of the State in the sense of being at least a subordinate branch of
the State government or of a local subdivision thercof and subject to
governmental visitation and control, so that ordinarily the interests and
franchises pertaining to the corporation are either the exclusive property
of the government itself or are under the exclusive control of some agency
or political subdivision thereof. See 87 Am. Jur., Municipal Corpora-
tions, Sections 4 and 6; 18 C.J.S., Corporations, Sec. 18; 18 Am. Jur,,
Corporations, Section 17; MeQuillin, Municipal Corporations, 8rd Ed.,
Vol. 1, Sections 2.01 through 2.27. See also Drainage Commissioners v.
Webb, 160 N.C. 594, 76 S.E. 552; Southern Assembly v. Palmer, 166
N.C. 75, 82 S.E. 18.
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In the case at hand it is noted that the plaintiff is set up as a corporate
entity, controlled by a “governing board” appointed by the ten original
petitioners and incorporators, without the intervention of any agency or
official of the government. Both the challenged statute and the charter
issued thereunder by the Municipal Board of Control direet that the
governing board so selected shall serve for a period of six years, or until
their successors are duly elected and qualified, with further provision that
the suecessors to the governing board shall be chosen by the board mem-
bers themselves. It is further provided that any vacancy occurring at
any time in the membership of the governing board shall be filled by the
remaining members.

Thus, the exclusive direction and control of the corporation is vested
In a self-perpetuating body, ereated in its inception without governmental
intervention of any kind.

Moreover, the statute expressly directs that the corporation may ‘“fix,

. . charge, and colleet” such toll fees as it deems proper “without ob-
taining the consent or approval of any department, division, commission,
board, bureau, or agency of the State, and without any other proceedings
... (G.S. 136-89.6(g)).

The statute further provides that when such tolls shall be so fixed they
“shall not be subject to supervision or regulation by any other commis-
sion, board, bureau or agency of the State.” (G.S. 136-89.6.)

Manifestly, a eorporation so set up beyond the ambit of governmental
vigitation and control may not be classified as a tax exempt municipal
corporation within the meaning of the Constitution. Its status as fixed
by the controlling provisions of the statute is that of a private corpora-
tion. (18 C.J.8S., Corporations, Sec. 18.) And this is so notwithstanding
the recitals in the statute to the effect: (1) that the corporation “shall
be operated entirely for the benefit of the public,” (2) that certain finan-
cial reports shall be filed with the State Highway and Public Works
Commission, and (3) that the Highway Commission shall have the option
to purchase the property of the corporation on the open-end basis set out
in the statute. These recitals are neutralized and stripped of effectiveness
by the provisions which expressly immunize the corporation from any
kind of governmental visitation or control.

The decisions in Webb v. Port Commission, supra, and in Wells v.
Housing Authority, supra, relied on by the defendants, are distinguish-
able. In the Webb case, admittedly a borderline case as disclosed by the
dissenting opinion by Brogden, J., concurred in by Stacy, C. J., the
power to appoint the members of the governing board of the corporation
was vested in the commissioners of Morehead City. Thus, in that case
the corporation was under the direct control of the governing officials of
a local subdivision of the State government. Similarly, in the Wells case,

3—237
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the members of the governing board of the local housing authority were
appointed by the board of ecommissioners of the City of Wilmington, and
in that manner the housing authority was kept within the orbit of govern-
mental control on the local level. In the instant case there is no such
control. The governing board functions as in the case of any private
corporation.

The other authorities cited and relied on by the plaintiff have been
carefully examined. They are either factually distinguishable or not con-
sidered authoritative with us,

It follows from what we have said that the judgment below is

Reversed.

Pasrker. J., took no part in the consideration or decision of this case.

W. H. McKINNEY axp WrFg, LUCY H. McKINNEY, v. THE CITY OF
HIGH POINT.

(Filed 30 January, 1953.)
1. Pleadings § 15—
A demurrer tests the sufficiency of a pleading. admitting for the purpose
the truth of factual averments well stated and such relevant inferences
as may be deduced therefrom, but not inferences or conclusions of law.

2, Same-—
A pleading will be liberally construed upon demurrer with a view to
substantial justice between the parties, and every reasonable intendment
is to be made in favor of the pleader. G.S. 1-151.

w

Municipal Corporations § 37—
The power of a municipality to enact zoning regulations is based upon
the power to protect and promote the public health, safety and general
welfare.

4. Municipal Corporations §§ 6, 37—
The erection by a municipality of a water storage tank in connection
with its waterworks system is done by it in its governmental capacity and
the city's zoning ordinances do not apply thereto.

. Municipal Corporations § 37—City may not be held liable for negligence
solely on ground that water tank was maintained in section zoned for
residences.

The complaint alleged that the defendant municipality erected a water
storage tank in a section ot the city zoned exclusively for residences. and
that the construction of the tank was unlawful and in violation of munici-
pal ordinance, and sought to recover damages to plaintiffs’ contiguous
property on the ground of negligence. Defendant city demurred. Held:

u
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The demurrer did not admit the legal conclusion that the construction of
the tank was unlawful, and in the absence of any allegation of negligence
in the design, construction, maintenance or operation of the tank, the com-
plaint failed to state a cause of action for negligence, and as to such cause
of action the demurrer should have been sustained.

6. Same-—

Since a municipality has the right in the exercise of its governmental
function to erect a water storage tank in a section zoned for residences
exclusively it may not be held liable, in the absence of statutory provision,
for resulting damage to contiguous property upon the theory of a trespass
when the tank is properly built and operated.

7. Same: Eminent Domain § 8—

Where a municipality, in the exercise of a governmental function, erects
a water storage tank in a section zoned for residences exclusively, it may
be held liable in damages for the depreciation in value of contiguous prop-
erty incident to the maintenance of such tank, since to that extent it
amounts to a “taking” of property for which compensation must be paid.
Constitution of North Carolina, Article I, Sec. 17; Fifth Amendment to the
Constitution of the United States.

8. Same—Speculative damage incident to taking of property may not be
recovered.

Plaintiffs’ complaint alleged that defendant municipality erected a water
storage tank across the street from property owned by plaintiffs in a sec-
tion of the city zoned for residences exclusively, and that the maintenance
of the tank materially depreciated the value of their property. Held: The
complaint states a cause of action in favor of plaintiffs to recover compen-
sation as for the taking of property, but allegations to the effect that the
maintenance of the tank created a constant hazard to plaintiffs’ property
from airplanes, windstorms, tornadoes, cyclones and electrical storms and
danger from the leaking or bursting of the tank, relate to matters too con-
tingent, uncertain and speculative to be considered as elements of damage.

9. Municipal Corporations § 837: Nuisances § 3a—

The maintenance of a water storage tank by a municipality in a section
zoned for residences exclusively cannot give rise to a cause of action for a
nuisance in behalf of the owners of contiguous property, since such tank
is not a nuisance per se and the municipality has the right to maintain it
at the place in question in the exercise of a legitimate and necessary gov-
ernmental function, notwithstanding its zoning regulations.

10. Pleadings § 19¢—

If a complaint is good in any respect or to any extent, it cahnot be
overthrown by demurrer.

Arrear by defendant from Patton, Special Judge, June Term, 1952,
of Guvrirorp (High Point Division). From a judgment overruling its
demurrer to the amended complaint the defendant appeals. Modified
and affirmed.
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Civil action to recover damages to plaintiffs’ property alleged to have
been caused by the erection of an elevated water tank on property across
the street from plaintiffs’ property, in violation of the defendant’s zoning
laws, as to the use of the property, and the height of the structure,
allegedly constituting a nuisance and a taking of plaintiffs’ property for
a public use, and was actionable negligence, resulting in diminution of the
plaintiffs’ property.

The plaintiffs in their amended complaint allege in substance:

(1) That the plaintiffs are residents of the City of High Point, Guil-
ford County, North Carolina; and that the defendant is a munieipal
corporation, created, organized and existing under the laws of the State
of North Carolina.

(2) That the plaintiff, W. H. McKinney, owned prior to the erection
of the water tank, and still owns, several lots located at the southeast
corner of Salem Street and Bridges Street in the City of High Point,
having a frontage of 123%, feet on Salem Street and a frontage of 9714
feet on Howard Street. That the plaintiff Lucy H. McKinney has an
inchoate dower right in said property. There is a seven-room house on
said property in which the plaintiffs have resided for many years, making
improvements thereto from time to time.

(8) Paragraph 4 of the amended complaint reads as follows: “That
the seetion in which plaintiffs’ property is located was for many years,
and is now, zoned as “Residence ‘A’ District,” as defined in “The Code
of the City of High Point, North Carolina, 1950,” Chapter 24, Sections
24.7, 24.26 and 24.45 (formerly Chapter O, Art. IT of the 1945 Code
Ordinances of the City of High Point) ; that said ordinance specifies the
type and height of buildings and structures that can be constructed or
erected in said Residence “A” District, and specifically excludes all other
types of buildings or structures; that the construction or erection of a
public utility is not enumerated among the list of buildings and strue-
tures that can be construeted or erected in said Residence “A” Distriet;
that elsewhere in said Code the erection of a municipal utility in any
district is provided for, but only after referral to, and report by, the
Board of Adjustments, and according to the method prescribed therein;
that the matter of the erection of the water tank described below was not
referred to the Board of Adjustments, nor was the procedure outlined
in the said ordinance followed, and same was wrongfully and unlawfully
erected in its present location; that said water tank further greatly ex-
ceeds the height requirements of said ordinance; that said ordinance was
in full force and effect prior to the erection of said hereinafter described
water tank, was in force and effect when same was erected, and is still in
force and effect; that said ordinance is made a part hereof as fully as if
set forth verbatim herein.”
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(4) In the spring of 1950 the defendant notified the citizens of High
Point that it intended to build a large water tank in the northeast section
of the city; that it had under consideration several sites for the location
of said tank, including the present location thereof. That public meet-
ings were held by the city council to afford citizens in the areas to be
affected an opportunity to oppose the construction of said tank in their
neighborhood. The plaintiffs and other citizens in their neighborhood
appeared at said meetings, and opposed the erection of a proposed tank
in their vicinity.

(5) The defendant on 1 August, 1950, purchased property on the east
side of Howard Street between Farlow and Bridges Streets for the loca-
tion of a 1,000,000 gallon capacity storage tank, and on 15 August, 1950,
authorized and let the contract for the erection of said tank. The build-
ing and the erection of the tank was completed in August, 1951. The
tank is approximately 184 feet high and is supported by nine large steel
columns imbedded in concrete. It is surrounded by a high wire fence, and
towers high above any other buildings in the section where it is located.
The maximum height of a public building permitted by ordinance is
60 feet,

(6) The rear of plaintiffs’ property is located across Howard Street
from the water tank, and stands in the shadow of the tank. The neigh-
borhood is well settled with homes; a large, modern church has recently
been built in said community. That until the erection of the tank this
district was used as a Residence “A” District.

(7) Paragraph 9 of the amended complaint reads as follows: “That
the erection and maintenance of said water tank and its enclosure in said
location by the defendant has materially damaged the said property of
the plaintiffs; that it has tended to cheapen said property by placing
nearby a structure out of keeping and harmony with the other buildings
and structures located in said section, and particularly the property of
the plaintiffs; that the erection of said tank, in violation of said ordi-
nance, has tended to industrialize a purely residential section, and has
tended to defeat the very purpose for which said section or district was
zoned by the defendant; that said tank constitutes a constant hazard to
plaintiffs’ property from airplanes, windstorms, tornadoes, cyclones and
electrical storms; that there is a constant hazard to plaintiffe’ property
from the danger of said tank leaking or bursting; that it is painted a
bright silver color so that the reflection of the rays of the sun upon it
causes a continuous and blinding glare, and said tank constitutes a nui-
sance; that it further constitutes a wrongful and unlawful taking or
appropriation of plaintiffs’ property; that the plaintiffs have been dam-
aged by the unlawful, careless, negligent and arbitrary acts of the defend-
ant in the erection of the water tank and its enclosure herein described in
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close proximity to plaintiffs’ property; by reason of the wrongful, unlaw-
ful and negligent erection of said water tank and its enclosure the plain-
tiffs have been damaged in the sum of $7,500.00.”

(8) Pursuant to the city’s charter the plaintiffs gave notice in writing
on 19 September, 1951, to the city council of the defendant of their claim
for damages on account of the erection of the tank stating the date and
place of infliction of their alleged damage, the manner or character of
the damage and the amount of the damages claimed. The defendant has
ignored said claim. Pursuant to the defendant’s charter the plaintiffs
have waited more than thirty days from the time of presentation of their
claim to commence action.

The court allowed the plaintiffs to file an amended complaint, and the
defendant agreed that its demurrer should be heard upon the amended
complaint instead of upon the original complaint.

The defendant sets forth five grounds in its demurrer:

1. The complaint does not state facts sufficient to constitute a cause of
action. 2. That the water tank erected by the defendant City of High
Point in the portion of the City in which the land of the plaintiffs is
located, as referred to in the complaint, was designed and erected within
the governmental function of the City of High Point for the sole purpose
of supplying adequate water and water pressure to the citizens and
businesses located in the said city and for fighting fires in the said eity,
particularly in the section in which the land of the plaintiffs is located.
3. That at no place in the complaint is it alleged that there has been any
physical invasion or taking of the property or property rights of the
plaintiffs and that any claim of the plaintiffs for damage is merely fanei-
ful or imaginary and that such injury, if any, is therefore damnum
absque injuria for which no recovery can be obtained. 4. That all alle-
gations of the complaint are speculative and the conclusions imaginary.
5. The allegations are contrary to known and scientific facts and do not
support the conclusions reached.

James B, Lovelace and Frazier & Frazier for plaintiffs, appellees.
Grover H. Jones and Brooks, MeLendon, Brim & Holderness for de-
fendant, appellant.

ParkEr, J. On the demurrer we take the case as made by the amended
complaint. The office of a demurrer is to test the sufficiency of a plead-
ing, admitting, for the purpose, the truth of factual averments well stated
and such relevant inferences as may be deduced therefrom, but it does
not admit any legal inferences or conclusions of law asserted by the
pleader. We are required on a demurrer to construe the complaint liber-
ally with a view to substantial justice between the parties, and every
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reasonable intendment is to be made in favor of the pleader. G.S. 1-151;
Barber v. Wooten, 234 N.C. 107, 66 S.E. 2d 690; Cathey v. Construction
Company, 218 N.C. 525, 11 S.E. 2d 571; Joyner v. Woodard, 201 N.C.
315, 160 S.E. 288.

Numerous courts, including the United States Supreme Court, have
sustained zoning ordinances and laws for the purpose of regulating and
restricting the character, location and use of buildings in cities, entirely
on the substantial grounds that they are reasonably necessary for the
purpose of protecting and promoting the public health, safety and general
welfare.

“The stabilization, conservation and protection of uses and values of
land and buildings . . . constitute fundamental purposes of zoning, rea-
sonably related to the public welfare. ‘Not the least of its (zoning)
purposes is to stabilize property uses.”” MecQuillin Mun, Corp. 3rd,
Vol. 8, Zoning, See. 25.25, “Zoning ordinances involve a reciprocity of
benefit as well as of restraint. . . . The theory of zoning is one of balane-
ing public against private interests.” Ibid., Sec. 25.40.

Vast property rights are affected by zoning regulations. Metzembaum
states in his “The Law of Zoning,” p. 136 (1930) that a pamphlet to be
issued in 1930 by the United States Government will show almost forty
million people in the United States living within zoned municipalities.
Many millions have been added since. He further states that in 1919
England made zoning mandatory upon every city which, on 1 January,
1923, would have twenty thousand or more people. It is interesting to
note that zoning of certain areas, protection of streets against encroach-
ments and building height limitations were not unknown to the Roman
Law. Thomas Adams “Outline of Town and City Planning” (1935),
Ch. 1, p. 53. “Use zoning is almost coeval with the English Colonization
of the United States. In the first year of the first royal governor of the
province of Massachusetts Bay Colony, in the reign of William and
Mary, a law was passed forbidding certain noxious or ‘nuisance’ industries
from carrying on any business in any distriet not specifically designated
for such use by the selectmen of the town jointly with two or more justices
of the peace . . . This law applied to Boston, Salem and Charleston,
and to any other market town in the province. . . . ‘This act, which is
still law, is undoubtedly,’” says Thomas Adams ‘the first example of “use
zoning” in America.”” MeQuillin Mun. Corp., 3rd Ed., Vol. 8, Article
Zoning, Sec. 25.03, Note 15.

On 1 August, 1950, defendant authorized the purchase of property for
the location of an elevated water tank in a seetion it had zoned as a
“Residence ‘A’ Distriet”; on 15 August, 1950, it let the contract for its
construction ; and the work was completed in August, 1951. In the Code
of the city the erection of a municipal utility in any district of the city is
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provided for, but only after referral to, and report by the Board of
Adjustments, and according to the method set forth in the Code. The city
did not follow this procedure. The question arises whether the zoning
regulations of the defendant applied to the erection, maintenance and
operation of an elevated water tank such as this is, which was deemed
necessary by the defendant having authority over a given field of publie
administration. Counsel in their briefs have cited us no authority on
this question. After a diligent search in our Reports we are unable to
find a case that has decided it. It appears to be a question of first impres-
sion with us. The plaintiffs allege in their amended complaint that the
erection of the tank by the defendant was wrongful and unlawful. That
allegation is a conelusion of law which is not admitted by the demurrer,
Cathey v. Construction Company, supra.

The defendant contends that the construction and maintenance of this
tank was a governmental function on its part, and that the rule of non-
liability in such cases applies. The plaintiffs contend that the construe-
tion and maintenance of the tank was a corporate function, and that the
defendant is liable for any negligence of its agents in performing duties
of a corporate character in the management of its property.

Mr. Justice Denny, speaking for the Court in a lucid opinion in Rhodes
v. Asheville, 230 N.C. 134, at pages 137 and 138, 52 S.E. 2d 371, says:
“Since this Court handed down the decision in 1903, in the case of
Fawcett v. Mt. diry, 134 N.C. 125, 45 S.E. 1029, the construction, main-
tenance and operation of a water and light plant by a municipality, has
been held to be a necessary governmental expense. KEven so, it has been
uniformly held that, except as to certain exempted serviees, such as fur-
nishing water to extinguish fires, Klassette v. Drug Co., 227 N.C. 353,
42 S.E. 2d 411; Mabe v. Winston-Salem, 190 N.C. 486, 130 S.E. 169;
Mack v. Charlotte, 181 N.C. 383, 107 S.E. 244; G.S. 160-255, a munici-
pality in operating a water or light plant or other business function does
$0 1n its eorporate or proprietary capacity. Fisher v. New Bern, 140
N.C. 506, 53 S.E. 842; Harrington v. Wadesboro, 153 N.C. 437, 69 S.E.
261; Terrell v. Washington, 158 N.C. 281, 73 8.E. 888; Woodie v. Wilkes-
boro, 159 N.C. 353, 74 S.E. 924. . . . We have cited the above decisions
to show that a muniecipality may in certain instances, be liable in tort
even though 1t may be engaged in a governmental function; and likewise
may be held liable when engaged in a proprietary function which is con-
sidered such a public necessity that its activity is held to be for a public
purpose and a necessary governmental expense.”

The following cases fall on the governmental side of munieipal power:
Price v. T'rustees, 172 N.C. 84, 89 S.E. 1066, L.R.A., 1917 A, 992; Parks-
Belk Company v. City of Concord, 194 N.C. 134, 138 S.E. 599; James ».
Charlotte, 183 N.C. 630, 112 S.E. 423.
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Now in respect to the question raised above. “Municipalities are
sometimes regarded as subject to the prohibitions or restrictions of their
own zoning ordinances, in so far as the property is being used in the per-
formance of a proprietary or corporate function, as distinguished from a
governmental function, the use of property for which is ordinarily held
not to be within the prohibitions or restrictions of a zoning ordinance.”
58 Am. Jur., Zoning, Sec. 120. “The need of a public building in a
certain location ought to be determined by the federal, state, or municipal
authority, and its determination on the question of necessary or desirable
location cannot be interfered with by a local zoning ordinance.” Bassett
“Zoning” (1940), Public Bldgs., p. 81.

In Sunny Slope Water Company v. Pasadena (1934), 1 Cal. 2d 87,
33 P. 2d 672, it was held that a city engaged in the distribution and sale
of water was not bound by its zoning ordinances in a highly restricted
residential area as regarding its right to operate wells and water pumps
in the area. The distinetion between governmental and proprietary fune-
tions was not raised.

In Decatur Park Dist. v. Becker (1938), 368 Ill. 442, 14 X E. 2d 490,
it was decided that a park district organized by the Legislature to estab-
lish parks and playgrounds was entitled to condemn certain lands for
such purposes under its power of eminent domain, notwithstanding the
fact that a city zoning ordinance classified such land as “A’” residence
property.

In State v. Board of County Commissioners, 79 N.E, 2d 698 (Com.
Pl. Ohio 1947), affirmed 88 Ohio Apyp. 388, 78 N.E. 2d 694 (C't. of App.
Ohio, 1948), it is said “both principle and authority support the view
that restrictions in zoning ordinances of municipalities are ineffective
to prevent the use of land by a county for the public purpose for which it
has been appropriated.” See also Tem v. Long Branch (N.J.), 53 A, 2d
164, 171 A.L.R. 320, and Annotation, and Carroll ». Board of Adjust-
ment of Jersey City (1951), 15 N.J. Super. 363, 83 A. 2d 448.

A different conclusion was reached in the following three cases: Taber
v. Benton Harbor (1937), 280 Mich. 522, 274 N.W. 324, holds that a
municipality was held bound by its own zoning ordinance concerning the
height of buildings and could not erect a water tank tower in violation
thereof, where such an act was proprietary in nature. In O’Brien 7.
Greenburgh (1933), 239 App. Div. 555, 268 N.Y.S. 173 (affirmed with-
out opinion in (1935) 266 N.Y. 582), 195 N.E. 210, a municipality was
enjoined from erecting a garbage disposal plant in a restricted district in
which a zoning ordinance adopted by the town provided that no disposal
plant would be permitted, except upon consent of a certain percentage of
the property owners. The Court said that such an act is a corporate act
as distinguished from a governmental funection and in the former ecapacity
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the town is bound equally with all other persons by the terms of its own
ordinance. In Jefferson County v. City of Birmingham (1951), 256 Ala.,
436, 55 So. 2d 196, it was held that the proposed operation of a sewage
disposal plant by the county would be a proprietary function and not a
governmental function, and therefore the city under its zoning power
could prohibit the construction and operation of a sewage disposal plant
in a “B” residential distriet.

The General Assembly of North Carolina at its 1951 session enacted
Pub. L. Ch. 1208, codified in G.S. as Sec. 160-181.1. which made zoning
regulations applicable to the erection and construction of buildings by
the State and its political subdivisions. The act became of full force and
effect after its ratification 14 April, 1951. This water tank was in con-
struction when this act was passed.

This Court has said in Mack v. Charlotte, 181 N.C. 383, 107 S.E. 244 :
“The principle upon which a municipality engaged in supplying water
to the individual citizen, under contract for profit or pay, must be con-
sidered and dealt with as a private owner, applies to the ordinary burdens
and liabilities incident to their private business relations, and not to its
work for the public generally, such as procuring its water supply and
extending it, providing for fire protection and sanitation purposes and
the like, for therein the municipality is to be regarded as a governmental
agency and, as such, possessing and capable of exercising the powers and
privileges conferred upon it by law. Felmet v. Canton, 177 N.C. 52, The
question was directly presented and same ruling made in Howland v.
Asheville, 174 N.C. 749: Harrington v. Greenville, 159 N.C. 632;
MclIlhenney v. Wilmington, 127 N.C. 146; Moffitt v. Asheville, 103 N.C.
237, are in recognition of the same general principle.” See also Pember-
ton v. Glreensbhoro, 208 N.C. 466, 181 S.E. 258.

G.S. 180-111 authorizes municipalities to condemn lands for water
supply as are necessary for the successful operation and protection of
their plants. :

“Water-works are public utilities. The power to own or otherwise
provide a system of water-works, conferred upon cities, has relation to
public purposes, and for the public, and appertains to the corporation
in its political or governmental capacity. They are supported at publie
expense, and are subject to the exclusive. control of the city in its govern-
mental capacity, for the convenience, health and general welfare of the
city. The city determines the amount of water mains, where to be laid,
and the number and location of fire-hydrants. Over these the individual
has no control. In the exercise of this political power the city has dis-
cretion, with which the courts have no right to interfere.” Asher v.
Hutchinson Water, Light & Power ('o., 66 Kan, 496, 500, 71 Pac. 813,
61 L.R.A. 52.
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The complaint does not state the purpose for which the defendant pur-
chased land, and erected the water tank. It is a fair inference that it
was erected for the purposes of public health, sanitation, fire protection
and selling water for gain to its inhabitants and businesses within the
city. Under our former decisions we conclude, and so hold, that the
erection of this water tank was done by the defendant in its governmental
capacity and that its zoning ordinances did not apply.

The plaintiffs contend that in their amended complaint they have
alleged a cause of action for negligence. The plaintiffs have not alleged
any negligence in the design, construction, maintenance or operation of
this tank; nor that it was constructed, maintained and operated in any
way different from similar tanks by other municipalities. The plaintiffs
have alleged that the erection of the tank was unlawful and in violation
of its zoning ordinance. This is a conclusion of law, which the demurrer
does not admit. Cathey v. Construction Company, supra. The amended
complaint alleges no cause of action for negligence, and as to such cause
of action, the demurrer should have been sustained, and it is so ordered.
Parks-Belle Company v. Concord, supra; Rhodes v. Asheville, supra;
Broome v. Charlotte, 208 N.C. 729, 182 S.E. 325.

The defendant having a right to erect and maintain the water tank
for the public benefit, in its governmental capacity, is not liable civilly
to individuals for injuries resulting therefrom, when properly built and
operated, upon the theory of a trespass, in the absence of a statute giving
such right. James v. Charlotte, 183 N.C. 630, 112 S.E. 423. This does
not prevent the right of a recovery of damages for a taking or appropriat-
ing, in whole or in part, of property for a public use without due com-
pensation. Dayton v. Asheville, 185 N.C. 12, 115 S.E. 827, and cases
cited. It is said in Dayton v. Asheville, “Public necessity may justify
the taking, but cannot justify the taking without compensation. Platt
Brothers v. Waterbury, 72 Conn. 581. See, also, Boise Valley Construc-
tion Company v. Kroeger, 28 LR.A. (N.8.), 968, and note, which con-
tains a valuable collection of the authorities on the subject.” To hold
otherwise would be in violation of the State and the United States Con-
stitutions, “No person ought to be . . . disseized of his freehold, liber-
ties, or privileges . . . or in any manner deprived of his life, liberty or
property, but by the law of the land.” N. C. Const., Art. I, Sec. 17.
“Nor shall private property be taken for public use without just com-
pensation.” U. S. Const., Amend. 5. Rhodes v. Durham, 165 N.C. 679,
81 S.E. 938 ; Ivester v. Winston-Salem, 215 N.C. 1, 1 S.E. 2d 88.

“The violation of a statutory provision containing a mandate to do
an act for the benefit of another, or the prohibition against the doing of
an act which may be to his injury, is generally regarded as giving rise to
a liability and creating a private right of action, whenever the other ele-
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ments essential to a recovery are present. In the application of such a
rule, there is support for the right of real-estate owners to claim and
recover damages for any injuries they may sustain by reason of deprecia-
tion in the value of their property caused by a violation of zoning laws.”
58 Am. Jur., Zoning, Sec. 191.

In Sapiro v. Frisbie (1928), 93 Cal. App. 299, 270 P. 280, it was held
that property owners in a residence district were entitled to recover
damages from persons erecting an undertaking establishment in the dis-
triet in violation of a zoning ordinance enacted pursuant to the Stockton
City Charter. The Court said: “The right of the plaintiffs to claim and
recover damages for any injuries which they may have sustained . . .
by reason of any depreciation in the value of their real property caused
by the acts with the commission of whick the complaint charges the
defendants, seems to us to be a proposition which is not subject to serious
controversy.” Stone v. Texas Company, 180-N.C. 546, 105 S.E. 425,
12 A.L.R. 1297; Leathers ¢, Blackwell Durham Tobacco Company, 144
N.C. 830, 57 S.E. 11, 9 LR.A. (N.S.) 349, are cases holding there is a
right of action predicated upon a violation of statutory duty. See also
50 Am. Jur., Statutes, Sec. 584.

The amended complaint does not state how far the tank is located from
the plaintiffs’ property in feet, but says their property is located just
across Howard Street from it. The amended complaint alleges that the
construction and maintenance of this tank in a zoned Residence “A”
District has cheapened, and materially damaged their property; that the
maximum height of a public or semi-public building permitted by the
defendant’s ordinance is 60 feet and this tank is 184 feet high; that their
home stands in the shadow of it; that it is painted a bright silver color
so that the reflection of the rays of the sun upon it causes a continuous
and blinding glare; that the construction, maintenance and operation of
the tank has defeated the purpose for which the section was zoned. These
allegations allege a taking of plaintiffs’ property for which compensation
must be paid for any loss the plaintiffs may have suffered under the fun-
damental law of the State and Nation.

In Raleigh v. Bdwards, 235 N.C. 671, 71 S.E. 2d 396, the proposed
water tank was to be erected on lands adjoining the home site of the
interveners in a development subject to covenants restricting the use of
the land to private dwelling purposes alone. It was held that this was a
taking of vested interests in property for which the owners are entitled
to compensation for any loss sustained. ~

The allegations in the amended complaint that said tank constitutes a
constant hazard to plaintiffs’ property from airplanes, windstorms, torna-
does, cyclones and electrical storms; that there is a constant hazard to
plaintiffs’ property from the danger of said tank leaking or bursting seem
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to be too uncertain, contingent and speculative to be considered as an
element of damages, and are not susceptible of the exactness of proof
required to fix a liability. The law in respect to such damages is set
forth in Johnson v. R. R., 184 N.C. 101, 113 S.E. 606; Bowen v. King,
146 N.C. 385, 59 S.E. 1044 ; Bryant v. Carrier, 214 N.C. 191, 198 S.E.
619.

The complaint sets forth a cause of action for the taking of plaintiffs’
property, and we so hold.

The plaintiffs contend that they have alleged a cause of action for a
nuisance. ‘“An elevated water tank is not a nuisance per se.” Raleigh
v. BEdwards, supra. “lts situation, environment and manner of operation
determine its status.” - Pake v. Morris, 230 N.C. 424, 53 S.E. 2d 300,
citing in support of the statement Webb v. Chemical Co., 170 N.C. 662,
87 S.E. 633; Redd v. Cotton Mills, 136 N.C. 342, 48 S.E. 761. The
plaintiffs have not alleged in their complaint that the defendant was in
any way negligent in the design, construction, maintenance or operation
of the tank; nor have they alleged that it is in any way different from
elevated water tanks constructed, maintained or operated by other munici-
palities. The defendant acting in its governmental capacity constructed
this tank. Itis a legitimate and proper and necessary governmental fune-
tion of the defendant. “A legitimate and proper business enterprise
located in a town, which enterprise is not in itself a nuisance, is subject
to no liability to adjacent property owners, or others in the vieinity, for
the ordinary, careful and reasonable operation of the business. It is the
negligent and unreasonable operation and maintenance that produces the
nuisance, and the nuisance thus created imposes liability.” King wv.
Ward, 207 N.C. 782, 178 S.E. 577. Mr. Justice Barnhill succinetly and
clearly says for the Court in Clinton ». Ross, 226 N.C. 682, at p. 690,
40 S.E. 2d 593: “A tobacco sales warehouse is a lawful enterprise and
the medium through which the farmers of the State market one of its
largest income-producing crops. . . . In no sense is it a public or private
nuisance. The court below found that the warehouse of the defendant is
operated in the same manner as are other warehouses of like kind through-
out the tobacco belt. When so conducted there is nothing inherent in
the manner of operation which constitutes a menace to the general wel-
fare, health, morals or safety of the community.”

The amended complaint does not state a cause of action for a nuisance,
and as to such allegations the demurrer should have been sustained, and
we g0 hold.

If a complaint is good in any respect or to any extent, it cannot be
overthrown by a demurrer. Byers v. Byers, 223 N.C. 85, 25 S.E. 2d 466.

Except as herein modified, the judgment of the court is affirmed.

Modified and affirmed.
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G. H. PARKER, A TAXPAYER, AND ALL OTHER TAXPAYERS IN THE ANSON COUNTY
ADMINISTRATIVE SCHOOL UNIT WHO MAY DESIRE T0 BECOME PARTIES PLAIN-
TiFF HERETO, v. THE COUNTY OF ANSON, NORTH CAROLINA, AND
THE BOARD OF EDUCATION OF THE COUNTY OF ANSON, NORTH
CAROLINA.

(Filed 30 January, 1953.)

1. Schools § 10b—Resolutions of county administrative units and board of
education held sufficient.

The county in question had two local school administrative units and a
county administrative unit which embraced all of the county not included
in the two local units. The three units filed identical resolutions with the
board of commissioners, each of which detailed all the proposed projects for
the entire county. Held: The resolutions complied with G.8. 115-83 regard-
less of whether it is required that the county board of education propose
the necessary projects for all the administrative units of the county, or
whether each unit must file a petition setting forth its own particular
needs.

2. Statutes § 13—

The provision of the County Finance Act (G.S. 153-96) and the pro-
vision of the Election Law Act (G.S. 163-150) relating to form of ballots,
were both brought forward and re-enacted in the General Statutes, and
since there is no material conflict between them, both are in full force and
effect and must be construed in pari materia as relating to the same sub-
ject matter.

3. Elections § 10: Schools § 10b—

A ballot for a school bond election which states the question submitted
for approval or disapproval followed by a brief statement of the purposes
for which the proceeds of the proposed bonds are to be used and that a
tax would be levied to pay the principal and interest on the bonds in event
of approval, followed by the word “Yes” and the word “No” and a square
opposite each with instructions as to how the ballot should be marked;
is held to comply with G.8. 163-95 and G.S. 163-150, and the fact that the
number of proposed projects necessarily results in a ballot somewhat
longer than usual is not objectionable.

4. Taxation § 2—

Where a county has assumed all bonds and other indebtedness of all its
school distriets, the limitation on its debt isto be ascertained on the basis
of the assessed valuation of property for the entire county and not that
of the school administrative units in which the projects lie. G.S. 153-83,
G.8. 153-87.

5. Schools § 10b—

Where a county has assumned the indebtedness of all its school adminis-
trative units, all the electors of the county have a right to vote in a school
bond election for improvements in any school administrative unit in the
county. G.S. 153-77, G.S. 153-91, G.8. 153-93.
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6. Same——

The fact that in a school bond election for projects presented by the
school authorities and approved by the board of county commissioners,
the board of county commissioners also submits without warrant of law a
proposal initiated by it in regard to the schools is held not to so complicate
the election as to render it void.

7. Same—

While the board of county commissioners is authorized to determine
what expenditures shall be made for school building purposes in the
county, G.S. 115-83, this right arises only when proposals for such expendi-
tures are submitted to it by the board of education, and the board of county
commissioners has no authority to initiate such project or submit same in
a school bond election. :

8. Schools § 10h—

While plans for the expenditure of the proceeds of bonds authorized by
a school bond election are subject to change within proper limitations,
such a change must be initiated by the county board of education.

9, Same—County commissioners may not change basic purpose for which
school bonds were approved.
Proposals for school improvements, including the building of a high
school in a certain section of the county, were duly approved in a school
" bond election. On the same ballot the board of county commissioners,
without warrant of law, submitted a proposal not to build the high school
if another high school in the county could be made suflicient and available
for all of the high school students of the county. Held: The total amount
of the bonds approved by the electors should be used for the purposes
authorized in the absence of some compelling ground for modification
initiated by the county board of education, and the board of county com-
missioners may not diminish the amount of the bond issue by the estimated
cost of the proposed high school, since such change would involve a com-
plete change of purpose in respect to the county high schools rather than a
change in manner and method. G.8. 153-87.

10. Schools § 3a—

The county board of education and not the board of county commission-
ers is vested with authority to decide the number and location of high
schools necessary within the county and to consolidate high schools within
the county.

PARKER, J., took no part in the consideration or decision of this case.

Aprear by plaintiff from Pless, J., in Chambers, 13 October 1952,
ANson. .

Civil action to invalidate a school bond election and to enjoin the sale
of school eapital outlay bonds in the sum of $1,250,000 authorized thereby.

There are three school administrative units in Anson County: the
‘Wadesboro, the Morven, and the County Administrative Units. The
County Unit embraces all of the County not ineluded in the other two.
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There was a conference of the governing authorities of the three units
at which they surveyed and agreed on the school plant facilities which
were neceseary to enable the County to maintain the schools as a part of
the State school system for a full nine months’ term. They agreed on
seven specific projects together with one for the acquisition of the neces-
sary land and one for the necessary equipment for the proposed enlarged
reconstructed and new buildings—nine in all.

Thereafter the County Board of Education, the Trustees of the Wades-
boro Unit and the Trustees of the Morven Unit adopted identical reso-
lutions which recite the consultation of the several units and the resulting
agreement, and set forth the nine proposed projects for which capital in
the sum of $1,250,000 is required and requesting the Board of Commis-
sioners of the County to provide the money necessary to finance such
school plant facilities. These resolutions were duly filed with the Board
of Commissioners of the County. The required financial statements were
also presented to said Board.

A hearing was had 5 May 1952 at which the Board of Commissioners
duly adopted a bond order authorizing the issuance of school bonds in the
sum of $1,250,000 to finance the specific projects proposed by the several
school administrative units and calling an election thereon to be held
28 June 1952.

The bond order 1n Section 2 thereof lists the seven specific and the two
general projects recommended by the administrative units as the projects
to be financed by the proceeds of the proposed bond issue, and Section 3
thereof is as follows:

“Section 8, The Board of Commissioners has ascertained and hereby
determines that it is necessary to provide such additional school plant
facilities described in this bond order so that said County may maintain
public schools in said County, as an administrative agency of the public
school system of the State of North Carolina, for the nine months’ school
term, and that it will be necessary to expend for such school plant faeili-
ties the sum hereinbefore appropriated thereto, in addition to other
moneys available therefor.”

At the same meeting the Board of Commissioners adopted another
resolution, unsupported by any petition from any one of the school
administrative units, calling an election at the same time on the question
“whether the qualified voters of the County desire that the County Board
of Edlication shall erect, at an estimated additional cost of from approxi-
mately $300,000 to $400,000, the new high school building with gym-
nasium and the teacherage in the northwestern section of the County
which is described in said bond order in the event that the existing high
sehool in Wadeshoro is to be made available to and adequate for all white
high school children in the County.”
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The election was duly held 28 June at which the two propositions were
submitted to the qualified voters of the County for their approval or dis-
approval.

The first proposition submitted listed each specific project contained in
the resolutions of the several school administrative units and in the bond
order and read in part as follows:

“Shall the qualified voters of the County of Anson approve the bond
order entitled ‘Bond Order authorizing the issuance of $1,250,000 School
Bonds of the County of Anson,” which was adopted by the Board of Com-
missioners on May 19, 1952, and which (a) authorizes bonds of the
County of Anson of the maximum aggregate principal amount of $1,250,-

000 to finance the cost of the . . . (2) erection of a new high school
building with gymnasium at a suitable location in the northwestern sec-
tion of the County, and . . . (b) also authorizes the levy of an annual

tax sufficient to pay the principal of and interest on the bonds authorized
thereby; and approve the indebtedness to be incurred by the issuance of
said bonds?”’

Proposition No. 2 was as follows:

“If the existing high school building in Wadesboro is made available
to and adequate for all white school children in Anson County and fully
staffed and equipped to serve as a central high school for the white high
school children of the county, and would meet with the approval of the
State Board of Education, should the County Board of Education erect,
at an estimated additional expense of between approximately $300,000
and $400,000, a new high school building with gymnasium for white
children, and teacherage, in the northwestern section of the County ¢’

At the bottom of each ballot there appeared the word “Yes” followed
by a square and “No” followed by a square. Instruections were printed
thereon directing the voters how to mark each ballot so as to indicate
their approval or disapproval of the propositions submitted.

Proposition No. 1 was approved by a majority of 76, and Proposition
No. 2 was disapproved by a majority of 266.

The result of the election was duly declared 7 July 1952, and as a
result thereof the Board of Commissioners now propose to issue only
$950,000 in bonds and to abandon Project No. 2 for the erection of a new
high school and gymnasium in the northwestern section of the County.

Anson County has assumed all bond and other indebtedness of all
school districts in the County.

On 6 August 1952 plalntlﬁ instituted this action to invalidate sald
election and enjoin the issnance of the bonds authorized thereby and in
any event to restrain the enforcement of Proposition No. 2 and the re-
sultant abandonment of the project for the erection of a new high school
with gymnasium in the northwestern section of the County.
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After hearing the cause on the pleadings, exhibits, and affidavit filed,
the court below found the facts in some detail and, upon the facts found,
entered judgment denying plaintiff’s prayer for a restraining order and
dismissing the action.

Plaintiff excepted and appealed.

Banks D. Thomas and J. C. Sedberry for plaintiff appellant.
Taylor, Kitchin & Taylor for defendant appellees.

Barvurrn, J. This Court in recent decisions has fully discussed the
law controlling elections on school capital outlay bonds, the right of the
proper officials to divert or transfer the proceeds of such bonds to other
projects, the authority of the local school administrative unit on the one
hand, and of the board of county commissioners on the other, in respect to
school administration; the provision of funds for the erection, enlarge-
ment, remodeling, and repair of school buildings, and like questions
which are either direetly or indirectly at issue on this appeal. Waldrop
v. Hodges, 230 N.C. 370, 53 S.E. 2d 263; Feezor v. Siceloff, 232 N.C.
563, 61 S.E. 2d T14; Gore v. Columbus County, 232 N.C. 636, 61 S.E. 2d
890; Mauldin v. McAden, 234 N.C. 501, 67 S.E. 2d 647; Atkins v.
McAden, 229 N.C. 752, 51 S.E. 2d 484; Johnson v. Marrow, 228 N.C.
58, 44 S.E. 2d 468; Board of Education v. Lewis, 231 N.C. 661, 58 S.E.
2d 725; Kreeger v. Drummond, 235 N.C. 8, 68 S.E. 2d 800; Edwards v.
Board of Education, 235 N.C. 845, 70 S.E. 2d 170; Reeves v. Board of
Education, 204 N.C. 74, 167 S.E. 454. Any further general discussion
at this time would serve no useful purpose. We shall, therefore, confine
our discussion to the specific material questions posed for decision.

The exceptive assignments of error in the record are directed primarily
to (1) findings of fact and conclusions of law made by the court below,
and (2) the failure and refusal of the court to find certain facts and
conclusions tendered and proposed by plaintiff. The material assign-
mentg present for decision these questions:

1. Was the bond order supported by resolutions filed by the proper
school authorities of the county?

9. Did the ballots on Proposition No, 1 used in the election comply
with the requirements of law or were they so confusing in phraseology
and form as to invalidate the election?

3. Does the proposed bond issue exceed the net school indebtedness
permitted by law, G.S. 153-87¢

4, Did all the electors of the County, including those residing within
the bounds of the municipal school administrative units, have a right to
vote in said election?
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5. Was the submission of Proposition No. 2 authorized, and, if not,
did the submission thereof together with Proposition No. 1 so confuse
the question of the bond issue as to render the election void?

6. Does the Board of Commissioners have authority to abandon the
project for a new high school and auxiliary buildings in the northwestern
section of the county and substitute in lieu thereof a central high school
in Wadesboro?

1. ResoruTions oF ScHooL ApMINISTRATIVE UNiTs. The three school
administrative units filed with the Board of Commissioners identical
resolutions. They disclose that the governing authorities of the three
units had, in conference, agreed that the school plant facilities set forth
in the several resolutions are needed for the maintenance of the publie
schools in the County and should be provided. Each resolution details
the several proposed projects within the county and within each munici-
pal school administrative unit. They comply with the requirements of
G.S. 115-83. Each presented the proposed school plant facilities of the
administrative unit in behalf of which it was filed. If it was necessary
for the County Board of Education to propose the necessary projects for
all three units, this was done. If, on the other hand, it is required that
each unit file a petition setting forth its particular needs, then such
petitions were filed, and the inclusion therein of projects not within the
particular unit may be treated as mere surplusage. In any event the
filing of the three petitions and the contents thereof disclose a commend-
able spirit of co-operation existing between the three units,

2. Barrors. The County Finance Act, now G.S. Ch. 153, Art. 9, was
adopted in 1927, Ch. 81, P.L. 1927. It provides for the issuance of bonds
for the erection and purchase of schoolhouses, G.S. 153-77 (a), and pre-
seribes the form of ballot to be used in an election held to obtain approval
by the electorate of a bond issue to finance the same. G.8. 153-96. The
latter section is in part as follows:

“The form of the question as stated on the ballot shall be in substan-
tially the words: ‘For the order authorizing $ ......... bonds (briefly stat-
ing the purpose) and a tax therefor’ and ‘Against the order authorizing
$ bonds (briefly stating the purpose) and a tax therefor.””

The Election Laws Act of 1929, Ch. 164, P.L. 1929, now G.S. Ch. 163,
Art, 20, likewise makes provision for elections which shall apply “to all
counties . . . and school districts . . .” G.S. 163-148, and “shall apply
to and control all elections for the issuance of bonds . . . And the form
of ballot in such elections shall be a statement of the question, with pro-
visions to be answered ‘Yes’ or ‘No,” or ‘For’ or ‘Against’ as the case may
be,” G.S. 163-150.

Whether the adoption of the latter statute in effect repealed the bond
provisions of the County Finance Act, particularly in respect to the form
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of the ballots to be used, is immaterial here, Both statutes were brought
forward and re-enacted in the Act of 1943 which is known as our General
Statutes. They are now in full force and effect. And as they relate to
the same subject matter, they must be construed in pari materia. S. v.
Hill, 286 N.C. 704, and cases cited.

Unfortunately, many successive Acts of the Legislature relating to the
same subject matter are brought forward in the General Statutes without
any attempt to eliminate provisions which were repealed by later provi-
sions or re-enactments of the same statute or by other independent Acts
relating to the same subject matter so that, in many respects, the General
Statutes Act is a compilation rather than a codification of our statute
law. The inevitable effect is to create conflicts and inconsistencies which
must be resolved by the Court as occasion arises. But we find no material
conflict here.

The ballot used in the bond election, in the beginuing, states the ques-
tion submitted for the approval or disapproval of the voters. This is
followed by a brief statement of the purposes for which the proceeds of
the proposed bonds are to be used. Each project is listed separately and is
as brief as an intelligent statement thereof will permit. It incorporates
the statement that a tax will be levied to pay the principal of and interest
on the bonds in the event the bond issue is approved. This is followed by
“squares opposite the affirmative and negative forms” and instructions
as to how the ballot should be marked. We can find nothing here incon-
sistent with the provisions of the statutes preseribing the form of the
ballot to be used, either as contained in the County Finance Act or the
Eleetion Laws statute. Instead, it would seem to be clear that the ballot
is “substantially” in the form prescribed.

It is true the number of projects to be financed by the proposed bond
issue, which were wisely incorporated in the ballot for the information
of the voters, makes it somewhat longer than the usual ballot. Yet this
creates no “confusion” such as would mislead intelligent voters. Nor is
the use of the words “yes” and “no” rather than “for” and “against” of
any material significance.

3. DesT Limrratiox. The County of Anson has assumed all bonds
and other indebtedness of all school districts in Anson County including
city administrative units and distriets formerly known as speecial charter
districts. The court below so found and its findings are supported by the
record. This being true, the County was authorized to issue bonds in
an amount equal to eight per cent of “the assessed valuation of property
as last fixed for county taxation.” G.S. 153-83, 87. The proposed bond
issue amounts to a fraction more than six per cent of such valuation. Tt
follows that it is not in excess of the amount permitted by law.
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4. Evecrors ExtitLep To Vore. It is the duty of the county to pro-
vide the funds required to furnish the necessary school plant facilities
whether such facilities are located within or without the bounds of a
local municipal school administrative unit, G.S. 115-83, and to levy a
county-wide tax for the payment thereof, G.S. 153-77. An election to
obtain the approval of a proposed school facilities bond issue is county-
wide in scope. G.S. 153-91, 93. Reeves v. Board of Education, supra.
Those who may be subjected to the payment of the tax levied to pay the
bonds and who are otherwise qualified to vote have a right to participate
in a school bond election.

5. Propositiow No. 2. The submission of this proposition and the
subsequent decision to abandon the construction of a new high school in
the northwestern section of the County represents the unilateral action
of the Board of Commissicners of the County. There is nothing in the
record to indicate that the Board of Education in any wise approved its
action in respect thereto. The question of the validity of such action
relates primarily to the abandonment of one of the projects proposed by
the County school authorities and approved by the Board of Commission-
ers. It will be so treated, although what is here said applies with equal
foree to the two municipal school administrative units in the County.

While the statute, G.S. 153-93, permits the submission of more than
one question or proposal in one and the same election, this contemplates
questions authorized by law. The second proposal submitted by the
Board of Commissioners was without statutory sanetion. Certainly it
constitutes no mandate. Instead, it was wholly advisory in nature and
the Board was without authority to include it in the proposal for a school
bond election submitted to the voters for their approval. Even so, we
do not perceive that its action in so doing so complicated the election or so
confused the voters as to render the election void. Certainly there is
nothing in the record which tends to support the contention that the
election should be invalidated on that ground.

6. AanpoNMENT oF Prosect ror New Hica Scmoor v NorTH-
wesTERN SkcTioN or County. The appellee Board of Commissioners,
in justification of its action in attempting to abandon the project for a
new high school and to establish a central high school at Wadesboro, leans
heavily on the language used in the statute, G.S. 115-83, and in a number
of our decisions above cited to the effect that it is the duty of the Board
of Commissioners to determine what expenditures shall be made for the
erection, repair, and equipment of school buildings in the County. G.S.
115-83; Johnson v. Marrow, supra; Atkins v. McAden, supra. But this
provision of the statute as construed by us may not be lifted out of its
context so as to universalize its meaning and vest in the Commissioners
an unqualified, unlimited right to determine, of their own motion, at any
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time, and under any and all conditions, what expenditures are necessary
to provide the county with the necessary school buildings and equipment.
Poindexter v. Motor Lines, 235 N.C. 286, 69 S.E. 2d 4935, and cases ecited.
The procedure necessary to vest the Board with the power to exercise the
right, and the conditions under which such power is invoked, is prescribed
by the statute, G.S. Ch. 115, Art. 10. It is definitely limited in scope.
Waldrop v. Hodges, supra; Gore v. Columbus County, supra.

Speaking to the subject in Atkins v. McAden, supra, Denny, J., says:
“This control over the expenditure of funds for the erection, repair and
equipment of school buildings by the board of county commissioners, will
not be construed so as to interfere with the exclusive countrol of the schools
vested in the county board of education or the trustees of an administra-
tive unit.” See also School Commissioners v. Aldermen, 158 N.C. 191,
73 S.E. 905.

The authority to operate the schools is vested in the Board of Educa-
tion of the County. It determines, in the first instance, what buildings
require enlargement or remodeling and whether new buildings are needed.
It decides the location for school buildings and selects the sites for new
ones. Atkins v. McAden, supra. It surveys annunally the needs of the
county school system in respeet to school plant facilities and equipment
and by resolution presents its plan to the Board of Commissioners. Then,
and only then, it becomes the duty of the Board of Commissioners to
determine what expenditures, if any, proposed for such purposes by the
Board of Education, are necessary. When it determines that funds are
necessary for any one or all of the proposed projects, then it must furnish
the funds necessary to provide the facilities incorporated in the approved
projects.

The right of the Board of Commissioners to determine what expendi-
tures shall be made arises when a proposal for the expenditure of funds
for school facilities is made by the Board of Education. Having deter-
mined that question and having provided the funds it deems necessary,
its jurisdiction ends and the authority to execute the plan of enlargement
or improvement reverts to the Board of Eduecation. It selects and pur-
chases new sites, approves the plans for the erection of new buildings or
the remodeling or enlarging of old buildings. It lets the contracts, super-
vises the construction, and expends the funds.

We do not mean to say, however, that a plan once adopted must be
adhered fo under any and all conditions. The Board of Education and
the Board of Commissioners have limited authority to alter the plan or
to abandon particular projects.

Any change in plan must be initiated by the Board of Education. Then
the Board of Commissioners, acting in good faith, may, in proper cases,
after finding the facts required by statute, determine whether the reallo-



N.C.] FALL TERM, 1952. 87

PARKER ». ANSON COUNTY.

cation of funds or the change in plans is or is not necessary and approve
or disapprove the expenditure of the funds theretofore furnished by it
for the execution of the amended plan.

Here the Board of Education and the Wadesboro school administrative
unit submitted plans which contemplated the erection of a new high
school in the northwestern section of the County within the jurisdiction
of the County Board and the enlargement of the high school within the
jurisdiction of the Wadesboro school administrative unit., These plans
were approved by the Board of Commissioners, and it found as a fact
that it is necessary to provide the funds therefor. Both projects were
incorporated in the bond resolution. Signs were erected on the site
selected for the new high school before the election so that the electors
might be fully advised as to its proposed location. The project for a new
high school was submitted to and approved by the voters. Fair play
demands that defendants keep faith with the electors and use the pro-
ceeds for the purposes for which the bonds were authorized, Waldrop v.
Hodges, supra, unless some sound and compelling reason is made to ap-
pear why the original plan should be modified or one of the projects
included therein should be abandoned. The procedure for determining
the extent to which and the manner in which such change may be effected
is charted in the decisions herein first cited.

Furthermore, the proposed action of the Board of Commissioners con-
stitutes a elear invasion of the prerogatives of the Board of Eduecation.
The latter Board, not the Board of Commissioners, is vested with author-
ity to decide whether there shall be one central high school or two high
schools located in different sections of the County; to effect consolida-
tions and to decide all like questions connected with the efficient operation
of the schools of the County. Kreeger v. Drummond, supra, and cases
cited.

It would seem that the avowed intention of the Board of Commissioners
involves a complete change of purpose in respect to high schools, Waldrop
v. Hodges, supra; Rider v. Lenoir County, 236 N.C. 620; G.S. 153-107,
rather than a change in the manner and method of accomplishing that
purpose, Feezor v. Siceloff, supra. It contemplates one central high
school rather than two located in different administrative units of the
County. This would involve the complete abandonment of any provision
for a high sehool in one school administrative unit and the conversion
of another in a different unit to serve all the white high school children
of the County. This in turn entails the transfer of high school pupils and
possible consolidations. What action, if any, the proper authorities may
take in respeect thereto is not disclosed. Kreeger v. Drummond, supra.
Final decision on this phase of the case must, therefore, await future
developments.
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Our conclusions on the several questions presented for decision are
supported by the decisions herein first cited.

It follows that the court below erred in concluding that the Board of
Commissioners of Anson County may now abandon the project for a new
high school and auxiliary buildings in the northwestern section of the
County ; reduce the amount of the authorized bonds to be issued and sold;
and thus refuse to furnish the funds for a project it has already approved
as a necessary part of the County school system. The cause will be
remanded to the end that such orders and decrees may be entered as may
be necessary to effectuate the purposes for which said bonds were author-
ized in compliance with this opinion,

Error and remanded.

ParxEr, J., took no part in the consideration or decision of this ease.

SEABOARD AIR LINE RAILROAD COMPANY v. ATLANTIC COAST LINE
RAILROAD COMPANY AND WILMINGTON RAILWAY BRIDGE COM-
PANY.

(Filed 30 January, 1953.)

1. Injunctions § 6a—

A temporary restraining order will lie for the purpose of preventing the
commission or continuance of some act which during the litigation would
produce injury to the plaintiff or which would tend to render judgment in
his favor ineffectual, to the end that the status quo be preserved pending
the action. G.S. 1-485.

2. Injunctions § 6b—

A preliminary mandatory injunction may issue when it is made to
appear with reasonable certainty that complainant is entitled to the equita-
ble relief sought and that the issuance of the writ is reasonably necessary
to restore to complainant that which was wrongfully taken from him or to
restore a status formerly existing between the parties.

3. Same-—Issuance of preliminary mandatory injunction which in effect
determined action on its merits held error.

Plaintiff railroad company sought the right to construct a spur from the
main line of a track operated by it and defendant railroad company
jointly, though owned by a third corporation, plaintiff contending that the
third corporation was a passive trustee holding legal title for the joint
benefit of plaintiff and defendant, and that defendant corporation, having
control of such third corporation, was in effect an active trustee and should
not be permitted to exclude plaintiff from an opportunity to share in the
profitable use of the facilities jointly owned by them. Held: Plaintiff
is not entitled to a preliminary mandatory injunction restraining defend-
ant from interfering with the construction and use of such spur track by
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plaintift, since the effect of such order is not to restore a prior status or to
prevent defendant from having the advantage of a change in status
brought about by a wrongful act, but to establish a right in plaintiff prior
to the determination of the action on its merits before defendant had had
time to answer.

4. Appeal and Error § 1—

A matter not presented in or decided by the lower court is not before the
Supreme Court on appeal.

Arrrar by defendant Atlantic Coast Line Railroad Company from
Carr, J., in Chambers, 22 October, 1952. From New Haxover. Error.

This was a suit to enjoin defendants from interfering with plaintiff’s
making physical connection of a proposed spur with defendant Bridge
Company’s main line track, over which the plaintiff and the defendant
Atlantic Coast Line Railroad Company under agreement operate trains.

The suit was instituted and complaint filed 10 October, 1952. Based
upon the complaint an order to show cause was issued and hearing thereon
had 22 October, 1952, at which time judgment was rendered restraining
the defendants in accord with the prayer in the complaint. The defend-
ant Atlantic Coast Line Railroad Company appealed.

For the sake of brevity the Seaboard Air Line Railroad Company will
be referred to herein as the Seaboard, the Atlantic Coast Line Railroad
Company as the Coast Line, and the Wilmington Railway Bridge Com-
pany as the Bridge Company.

The material facts as set forth in the complaint are these:

The Bridge Company, a corporation created by the Constitutional
Convention of 1866, holds the legal title to but does not operate the rail-
road tracks and bridges extending from Navassa on the west bank of
Cape Fear River to Hilton on the east bank of Northeast Cape Fear
River, including the bridges over the rivers, and also including spur
tracks from the main line along the west bank of Northeast Cape Fear
River known as Almont Spur. The distance from Navassa to Hilton is
approximately two and one-half miles. The entire capital stock of the
Bridge Company, $40,000, is owned one-half by the Seaboard and one-
half by the Coast Line. Both the Seaboard and the Coast Line use the
railroad tracks and bridges of the Bridge Company for the operation of
their trams into and out of Wilmington, and by agreement account for
proportionate use on wheelage basis. The Bridge Company owns no
rolling stock, tools or supplies of any kind. The cost of maintenance and
repairs, insurance and taxes, is apportioned between the two operating
railroad companies. The bonded debt of the Bridge Company has been
paid off, each railroad company paying one-half.

The Bridge Company has a board of six directors. Four of these are
named by the Coast Line and two by the Seaboard. This disparity was
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occasioned by the fact that the original incorporators of the Bridge Com-
pany were the Wilmington, Charlotte & Rutherfordton Railroad Com-
pany (now Seaboard), the Wilmington & Manchester Railroad Company
(now Coast Line), and Wilmington & Weldon Railroad Company (Coast
Line), and the charter provided that each of the three should be entitled
to choose two directors. The Wilmington & Weldon, now part of Coast
Line, does not operate over the Bridge Company’s track, but the Bridge
Company was authorized by Act of 1867 to connect with all three of its
incorporators. By subsequent agreement between the Seaboard and Coast
Line it was agreed that Coast Line should take over the operation and
maintenance of the Bridge Company’s tracks for a period of five years,
and that Seaboard should have the right at the end of any 5-year period,
upon notice, to take over such operation. The present 5-year period will
expire in 1956,

The officers of the Bridge Company consist of a President, Vice-Presi-
dent, Secretary and Treasurer, Assistant Secretary, and Assistant Treas-
urer. There are no other employees. All these officers are named by the
Coast Line except the Secretary and Treasurer, who is the Vice-President
of Seaboard. The President and Vice-President of the Bridge Company
are the President and Vice-President of Coast Line.

The Atlantie & Yadkin branch of Coast Line, operating between Fay-
etteville and Wilmington, makes connection with the main line track of
the Bridge Company at about half way between the rivers at a point
designated as Yadkin Junction. The Wilmington-Florence line of Coast
Line and the Wilmington-Charlotte line of Seaboard, coming from the
west, connect with Bridge Company’s tracks at Navassa for entrance
over its tracks into Wilmington. Operations over Bridge Company’s
tracks by the trains of the two railroads as well as that entering at Yadkin
Junction are controlled by a telephone block system operated through
Coast Line’s offices in Wilmington. The junction of the Atlantic &
Yadkin at Yadkin Junction and the branching off of the Almont spurs
were by consent of Seaboard and Coast Line. As illustrating the status
of these parties, in 1922 by resolution of the Bridge Company its diree-
tors and officers were directed to advise the Interstate Commerce Com-
mission “that as the property of this company is owned by and operated
as a joint faecility by and for the benefit of its owner lines, the Atlantic
Coast Line Railroad Company and the Seaboard Air Line Railway Com-
pany . . . and as all the operating expenses, revenues and fixed charges
are taken care of and included in the accounts of the said owner and
tenant companies” the provisions of the Federal Transportation Act of
1920 would not be applicable.

On 25 July, 1952, the Carolina Power & Light Company, hereinafter
referred to as the Power Company, wrote the Seaboard and Coast Line
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advising that it proposed to construct a large steam electric station on
the east side of Cape Fear River north of the Bridge Company’s main
line, that it would receive large shipments of material for construction,
and after completion would require 400,000 tons of coal annually, and
that it desired to be served by both said railroad companies. The Power
Company enclosed a plot plan showing approach by Seaboard by spur
track branching from the Bridge Company’s main line, and by Coast
Line from its Atlantic & Yadkin branch, the plant site being equidistant
from these points.

Thereupon the Seaboard advised the Coast Line and Bridge Company
that it was prepared to build a line from the Power Company’s plant to
connect with the main line of Bridge Company’s track at a point approxi-
mately half a mile east of Navassa, and proposed that the connection be
made jointly with Coast Line or entirely by Seaboard. The Coast Line
advised the Power Company and Seaboard that it was “advised that the
Wilmington Railway and Bridge Company would not approve an appli-
cation of Seaboard (or Coast Line either) to construct such connection
with that trackage.”

Plaintiff alleges that in an agreement between Seaboard and Coast Line
in 1924 it was provided that the car count should apply to each car
“running between Navassa and Yadkin and intermediate points,” and
that the proposed branch out to serve the Power Company would be from
such an intermediate point; that there are no operating difficulties in
the construction and use of the proposed connection, and the telephone
block system would not be interfered with to the disadvantage of Coast
Line or the Bridge Company.

Plaintiff alleges that in consequence of the refusal of defendant to
permit the construetion of an outlet to enable Seaboard to serve the Power
Company the Coast Line would have a monopoly of the large freight
movement to the Power Company, and would effectively prevent Sea-
board from having a share therein as desired by the Power Company.

The plaintiff alleges that as result of the ownership by Seaboard and
Coast Line of the entire capital stock of the Bridge Company, and the
joint operation of its property by these companies, the Bridge Company
as holder of the legal title for the benefit of the operating companies is
an inactive trustee, and that Coast Line operating the line for the benefit
of both occupies the position of an active trustee charged with fiduciary
obligation which should prevent it from deriving benefit from its position.

The allegations of the complaint were supported by several affidavits
and a number of exhibits, and the defendant Coast Line filed the aflidavit
of its General Manager, in which it was pointed out that due to the
limited time and the length of the complaint and exhibits and the fact
that the books and records of the Bridge Company were in possession of
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the plaintiff, the defendant Coast Line had had insufficient time to gather
all the evidence and exhibits which it will be necessary to present, or to
prepare a detailed answer to the complaint; that the Bridge Company
was and is a duly incorporated and organized corporation, controlled by
its duly elected board of directors, holding annnal meetings, and has in
all respects retained its corporate existence; that the present officers were
unanimously elected by the directors, two of them had been chosen by
Seaboard ; that Seaboard in 1951 waived its right to operate and main-
tain the tracks of the Bridge Company. The affiant denies that any
fiduciary relationship exists between the parties, and that Seaboard and
Coast Line are merely shareholders in an existing corporation; that since
the present status of the parties became effective only one turnout has
been constructed, in 1914, and that was by agreement of both Seaboard
and Coast Line, and that for approximately 40 years the status has
remained unchanged; that the Coast Line prefers to serve the power
plant from its own track and does not consent to the proposed breakout
from the main line of the Bridge Company; that if plaintiff be permitted
to eonstruct the turnout as prayed the Coast Line would be compelled to
supervise by its employees all trains operated by Seaboard over Seaboard’s
spur track. This affiant also ealled attention to the arbitration clause in
the agreement of 1909, and to the faet that Seaboard has not followed
that procedure.

The plaintiff’s prayer for relief set out in the complaint is that the
defendant be enjoined “from interfering with the construction by the
Seaboard of the turnout in the main line of the Bridge Company at, or
approximately at, the point indicated,” or from proceeding with arbitra-
tion under the agreement of 1909 ; and that an order be entered requiring
the Coast Line to permit the necessary telephone connection and the use
and operation thereof by the Seaboard in the operation by Seaboard of
service to the power plant; and that pending the final determination of
this suit the court make and issue forthwith a temporary restraining and
mandatory order for these purposes.

After considering the complaint, affidavits and exhibits the court en-
tered order that pending the final determination of the action the defend-
ants and their agents and servants be restrained and enjoined (a) from
interfering with the construction by plaintiff of the turnout in main line
of the Bridge Company at the point indicated, (b) from interfering with
the installation by plaintiff of a telephone at that point connected to the
block system now maintained, (¢) from interfering with the operation by
plaintiff over the trackage of the Bridge Company to reach and use the
turnout described, and (d) from interfering with the maintenance by
plaintiff of said turnout on the right of way of the Bridge Company.
It was further ordered that defendants permit the plaintiff to operate
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over the trackage of the Bridge Company in order to reach, construect, use
and maintain the said turnout and trackage constructed by plaintiff to
connect therewith.

By further provision in the order the Coast Line was given option,
pending the action or further order of the court, to use the turnout and
track to reach and serve the Power Company, and in the event it be finally
determined in this action that plaintiff is entitled to construet and operate
the turnout and track to reach and serve the power plant it was ordered
that Coast Line have option to purchase one-half interest in said turnout
and track.

It was stated in the briefs that there was a stipulation between Sea-
board and Coast Line “that the Bridge Company need not file any plead-
ings herein, and that no advantage would be taken of the fact that it
did not.”

From the foregoing order the defendant Atlantic Coast Line Railroad
Company appealed.

James B. McDonough, Jr., and Varser, McIntyre & Henry for plain-
tiff, appellee.
M.V, Barnhill, Jr., and F. 8. Sprudll for defendant, appellant.

Drvix, C. J. When considered alone the facts set forth in the plain-
tiff’s complaint might be regarded as sufficient to invoke the aid of equity
to prevent injustice and to forestall advantage being taken by one of two
equal owners in the operation of the essential railroad facilities of the
defendant Bridge Company, but as equity follows the law we think the
final determination of the matters complained of should abide the plenary
presentation of both sides of the controverted questions rather than that
the court should attempt to decide the issues by a ruling on a preliminary
injunction. The time for answering has not expired and neither defendant
has answered.

In the field of equity jurisprudence one of the functions of the court
is to Interpose its power to prevent undue advantage being taken during
litigation, and to maintain the status quo until all the essential facts can
be properly determined and final judgment rendered. Hence we think
the judgment of the court below in some respects goes beyond the scope
of equitable jurisdiction and in effect tends to alter the position of the
parties in relation to the litigation before all the pleadings have been filed,

Whether the plaintiff shall be permitted over the objection of the
defendants to make physical connection with the Bridge Company’s
track and right of way in order to reach its spur track leading to the
power plant is the ultimate question to be determined. The defendants
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challenge the power of the court to issue a mandatory injunction which
would determine the matter at this stage of the litigation.

The judgment appealed from is in the form of a restraining order or
prohibitory injunetion, but its effect is in some respects mandatory in
that it requires the defendants to permit the plaintiff to make physical
connection with the Bridge Company’s tracks., The order restrains the
defendants (1) from interfering with the construction by plaintiff of the
turnout from the Bridge Company’s main line at the point indicated;
(2) from interfering with plaintiff’s use of the telephone block system ;
(3) from interfering with plaintiff’s use of the Bridge Company’s tracks
and right of way to reach and use the turnout, and defendants are re-
quired forthwith to permit the plaintiff to operate over the trackage of the
Bridge Company in order to reach, construct, use and maintain the said
turnout and the trackage constructed by plaintiff to eonnect therewith.

A temporary restraining order based on the verified allegations of the
complaint may be issued at the time of the institution of a suit for the
purpose of preventing the commission or continuance of some act which
during the litigation would produce injury to the plaintiff or tend to
render judgment in his favor ineffectual. G.S. 1-485. It is an ancillary
remedy afforded by the courts of equity and authorized by statute for
the purpose of preserving the status quo pending the action. Hospital
v, Wilmington, 235 N.C. 597, 70 S.E. 2d 833, Board of Trade v. Tobacco
Co., 285 N.C. 737, 71 S.E. 2d 21; Arey v. Lemons, 232 N.C. 531, 61 S.E.
2d 596 Jackson v. Jernigan, 216 N.C. 401, 5 S.E. 2d 143; Cobb v. Clegyg,
137 N.C. 153, 49 S.E. 80. It will issue to prevent an injury being com-
mitted or seriously threatened. Wilcher v. Sharpe, 236 N.C. 308, 72 S.E.
2d 662. In addition, a mandatory injunction may be issued to restore
the status wrongfully disturbed. Keys v. Alligood, 178 N.C. 16, 100
S.E. 113; Telephone Co. v. Telephone Co., 159 N.C. 9, 74 S.E. 636. In
the last case cited preliminary injunction issued requiring restoration
of a severed telephone connection. “It (a court of equity) may, by its
mandate, compel the undoing of those acts that have been illegally done,
as well as it may, by its prohibitive powers, restrain the doing of illegal
acts.” - 28 A.J. 211. The court may compel the restoration to the plain-
tiff of that which was wrongfully taken from him. Lovett ». Gas Co.,
65 W. Va. 739 (748). A mandatory injunction based on sufficient alle-
gations of wrongful invasion of an apparent right may be issued to
restore the original situation. Joyce on Injunctions, sec. 102. But a
preliminary mandatory injunction on ex parte application should not be
granted, except in case of apparent necessity for the purpose of restoring
the status quo pending the litigation. 43 C.J.8. 412; Warner Bros.
Pictures v. Gittone, 110 F. (2) 292; Town of Leesville v. Kapotsky, 168
La. 342,
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In Woolen Mills v. Land Co., 183 N.C. 511, 112 S.E. 24, the plaintiff’s
right of way into its premises was obstructed. The issuance of a pre-
liminary mandatory injunction was affirmed. From the opinion of
Justice Adams, written for the Court in that case, we quote: “When it
appears with reasonable certainty that the complainant is entitled to
relief, the court will ordinarily issue the preliminary mandatory injune-
tion for the protection of easements and proprietary rights. In such case
it is not necessary to await the final hearing. If the asserted right is
clear and its violation palpable, and the complainant has not slept on his
rights, the writ will generally be issued without exclusive regard to the
final determination of the merits, and the defendant compelled to undo
what he has done.” Elder v. Barnes, 219 N.C. 411, 14 S.E. 2d 249;
Davts v, Alexander, 202 N.C. 130 (136), 162 S.E. 372; Keys v. Alligood,
178 N.C. 16, 100 S.E. 113. “As a rule such an order will not be made
as a preliminary injunction, except where the injury is immediate, press-
ing, irreparable, and clearly established. . . . As a final decree in the
case it would be issued as a writ to compel compliance in the nature of
execution.” MecIntosh, sec. 851; Clinard v. Lambeth, 234 N.C. 410, 67
S.E. 2d 452. In Bank v. Bank, 194 N.C. 720, 140 S.E. 705, a mandatory
injunetion to carry into effect the final judgment on the merits was
affirmed.

“The grant of a preliminary mandatory injunction is, of course,
within the prerogative jurisdiction of courts of equity., The injunction
is generally framed so as to restrain the defendant from permitting his
previous act to operate, or to restore conditions that existed before the
wrong complained of was committed.”  Anderson v. Waynesville, 203
N.C. 37 (46), 164 S.E. 583. Such preliminary injunctions are issued to
preserve the status quo until upon final hearing the court may grant full
relief, and are usually issued in cases where the defendant has proceeded
knowingly in breach of contract or in willful disregard of an order of
court. Anderson v. Wayneswille, supra; Keys v. Alligood, supra.

The position of the plaintiff Seaboard is that under the facts alleged
the Bridge Company is an inactive or passive trustee holding the legal
title to the property for the joint benefit of the Seaboard and the Coast
Line, and that, pursuant to agreement between the two, the Coast Line
maintains and eontrols the property and operations over it for the benefit
of each, with result that in law and equity a fiduciary relationship is
imposed upon the Couast Line with respect to its co-owner and joint bene-
ficiary. The plaintiff maintains that the Coast Line becomes the active
trustee and as such should not be permitted to derive pecuniary benefit
from its position, and should not be permitted to exclude the Seaboard
from an opportunity to share in the profitable use of the jointly owned
facilities, And further, it is contended that the Bridge Company as



96 IN THE SUPREME COURT. [237

R. R. v. R. R.

holder of legal title to the property in trust should be required to permit
the equal use of its facilities by both beneficiaries. In support of this
view the plaintiff cites Chicago N. & St. P. R. Co. v. Des Moines U, 8.
Co., 254 U.S. 196, and Chicago N. & St. P. R. Co. v. Minneapolis C. & C.
Asso., 247 U.S. 490,

If it be conceded, arguendo, that the circumstances here when fully
developed may be such as to show a fiduciary relationship between the
parties and to impose upon the defendants an obligation which would
require consent to a reasonable request by one beneficiary with respect
to the use of jointly controlled property, yet that question cannot properly
be determined until all the parties have had opportunity to be heard.

It does not appear from the complaint that the defendants have com-
mitted any wrongful act injurious to the plaintiff’s rights or property
such as would justify the exercise of the power of a court of equity to
remedy by mandatory injunetion, or to require the restoration of a status
formerly existing.

The gravamen of the plaintiff’s complaint is that the defendants have
refused to permit the plaintiff to make physical connection with the
tracks of the Bridge Company so as to enable the plaintiff to use a spur
track therefrom to serve a shipper. The position of the defendants is
passive. They have merely refused to comply with the plaintiff’s request.
Apparently the action is not to restore what has been unlawfully changed,
but to crate a new condition not theretofore existing; not to prevent a
wrong but to obtain opportunity to exercise a right; mot to prevent a
disruption of existing serviee, but to create a new service,

Hence we think the order of the court below went beyond the scope
of a temporary restraining order and in effect required the defendants to
permit the Seaboard to enter upon the right of way and tracks of the
Bridge Company for the purpose of constructing a turnout. This would
determine by an interlocutory order the ultimate relief sought in this
action in accordance with the prayer in plaintiff’s complaint. Moss
Industries, Inc., v. Irving Metals Co., Inc., 140 N. J. Eq. 484; Board of
Trade ». Tobacco Co., supra.

Reference was made in the complaint to a provision in the 1909 agree-
ment between the operating railroad companies that questions and dis-
putes between the parties should be submitted to arbitration, but as no
request for arbitration had been filed the matter was not considered by
the court below, and is not before us now.

It was stated in the briefs that it had been informally stipulated that
the Bridge Company need not file any pleading in this case, but the
Bridge Company is the legal owner of the property involved, and as such
is a necessary party, and we think should answer.
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For the reasons hereinbefore set out we conclude that the mandatory
provisions of the restraining order were improvidently entered and the
cause is remanded for trial on the issues raised by the pleadings.

Error.

LILLIAN KENITTING MILLS COMPANY v. T. B. EARLE, MRS. MARY B.
EARLE anxp SAM HOUSTON.

(Filed 30 January, 1953.)
1. Corporations § 7—

An officer or director of a corporation who makes no misrepresentations
to a third person as to the financial worth of the corporation and is with-
out knowledge of the making of such representations by any other officer
or director, cannot be held liable in fraud for damage resulting to such
third person in extending credit to the corporation upon the strength of
misrepresentations made by any other officer or director. G.8. 55-536.

2. Same: Fraud § 11—

Plaintiff alleged that defendants, corporate officers and directors, made
false and fraudulent statements as to the financial worth of the corpora-
tion as an inducement to plaintiff to extend credit to the corporation, and
that thereafter defendants had the property of the corporation conveyed to
them without payment of consideration in furtherance of their scheme
to defrand the corporation’s creditors. Held: Defendants are entitled to
bring out in evidence the fact that one of the pieces of property in question
had been reconveyed by the grantee defendant to the corporation.

8. Fraud § 1—

The basis for an action for frand is a definite and specific representation
which is materially false, made with knowledge of its falsity or in culpa-
ble ignorance thereof, with intent that it be relied upon, and which is
reasonably relied upon by the other party to his damage.

4. Fraud § 12—

Evidence of misrepresentations made by defendants to a third person, of
which plaintiff had no knowledge at the time, and which, therefore, could
not have been relied on by plaintiff, is without probative force upon the
issue of fraud.

5. Same: Corporations § 7—Evidence held insufficient to sustain allega-
tions of fraud on part of corporate officers inducing plaintiff to extend
credit to corporation.

This action was instituted by plaintiff against defendants, officers and
directors of a corporation, alleging that defendants made false representa-
tions to plaintiff as to the financial status of the corporation, promised to
advise plaintiff of any material change in the corporation’s net worth,
which they failed to do, all for the purpose of inducing plaintiff to extend
credit to the corporation, which plaintiff did to its damage. Held: Upon
failure of evidence as to the falsity of the statements made to plaintiff or
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the failure of defendants to advise plaintiff of change in the financial
status of the corporation or that the assets of the corporation turned over
to the receiver were practically worthless as alleged, defendants’ motion
to nonsuit should have been allowed.

PARKER, J., took no part in the consideration or decision of this case.

ArpeaL by defendants from McLean, Special Judge, September Civil
Term, 1952, of StanLy.

This is a civil action to recover damages resulting from the alleged
false and fraudulent representations made by the defendants to induce
the plaintiff to extend credit to the Earle Hosiery Corporation, herein-
after called Hosiery Corporation, which caused it to suffer loss.

This case was here on appeal from an order overruling a demurrer to
the complaint at the Fall Term, 1950. We affirmed the ruling of the court
below and the opinion is reported in 233 N.C. 74, 62 S.E. 2d 492.

The pertinent allegations in the plaintiff’s complaint may be stated
as follows:

1. That the defendants are citizens and residents of Mecklenburg
County, North Carolina, and during the times hereinafter set out were
the managing officers and directors of the Hosiery Corporation, a North
Carolina corporation, which is now in receivership; that the defendant,
T. B. Earle, was the president and treasurer of said corporation, the
defendant, Mrs. Mary B. Earle, was the secretary of said corporation,
and the defendant, Sam Houston, was the vice-president of such corpo-
ration; that the defendants constituted the entire board of directors of
the corporation.

2. That the defendant, T. B. Earle, by and with the knowledge, consent
and approval of his codefendants, in an endeavor to establish a line of
credit with the plaintiff, submitted to the plaintiff by letter dated 7 Jan-
uary, 1949, a financial statement representing the same to be a true and
accurate statement of the finaneial condition of the Hosiery Corporation
as of 30 September, 1948.

3. That the plaintiff, relying on the aceuracy of said statement, to-
gether with the oral representations made by the said T. B. Earle over the
telephone and in person as to the financial condition of said Hosiery
Corporation, established a line of credit to said Hosiery Corporation;
that the said Hosiery Corporation is now indebted to the plaintiff in the
sum of $8,373.24, together with interest thereon from 3 June, 1949,

4. That the defendants knew or should have known that the financial
statement above referred to was incorrect, and grossly misrepresented
the true financial condition of said Hosiery Clorporation; that the item
shown as an asset on said balance sheet in the amount of $72,543.54 and
designated as “Inventories, Merchandise & Material,” was grossly in
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excess of the true value, and that the defendants well knew or should
have known that the same was untrue, inaccurate and misleading; that
the defendants knew or should have known that the item listed, “Real
Estate, N. Davidson ‘Appraised’ $24,000.00” was not reasonably worth
anything like that amount.

5. That three days after the balance sheet referred to was submitted
to the plaintiff, & meeting of the directors of the Hosiery Corporation
was held, and the N. Davidson Street property was sold to T. B. Earle
for a consideration of $4,000.00; that this action on the part of said
defendants was taken for the purpose of cheating and defrauding the
plaintiff as well as other creditors of said Hosiery Corporation; and that
the plaintiff is advised, informed and believes that the consideration of
$4,000.00 was never paid to the Hosiery Corporation.

6. That on 29 April, 1949, the defendants, acting as directors of the
Hosiery Corporation, held a special meeting and authorized the convey-
ance of another piece of real estate situate on Lexington Avenue in the
City of Charlotte, to the defendants, T. B. Earle and wife, Mary B.
Earle, for an undisclosed consideration; that the property consists of a
house and lot which is occupied by the said T. B. Earle and wife, Mary B.
Earle, and is reasonably worth $12,500.00; that the plaintiff is informed
and believes that nothing was paid to the Hosiery Corporation for this
property and that the conveyance was made by the defendants for the
purpose of cheating and defrauding this plaintiff.

7. That the said defendants, knowingly and willfully misrepresented
the net worth of said Hosiery Corporation for the purpose of showing a
good credit picture, and in furtherance of a plan to obtain credit from
this plaintiff; that on 31 July, 1946, the defendants filed with Dun &
Bradstreet a financial statement showing a net worth of $55,436.35, and
on 31 December, 1946, filed with the Federal Government a statement
showing a net worth of $29,534.41; that on 30 August, 1947, they filed a
statement with Dun & Bradstreet showing a net worth of $65,309.66, and
on 81 December, 1947, filed a statement with the Federal Government
showing a net worth of only $35,998.11; that on 31 May, 1948, they filed
with Dun & Bradstreet a statement showing a net worth of $66,387.51,
and on 31 December, 1948, they filed with the Federal Government a
statement showing a net worth of only $17,348.91.

& That on 7 January, 1949, when the defendants, by their false and
fraudulent representations, established credit with the plaintiff for the
said Hosiery Corporation, they represented to the plaintiff that they
would keep it advised as to any change in the financial status of the said
Hosiery Corporation; that the defendants continuously thereafter repre-
sented to the plaintiff that the Hosiery Corporation was in good financial
condition and amply solvent; that the same were false, inaccurate and
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untrue, and were made for the purpose of inducing the plaintiff to con-
tinue to extend credit to the said Hostery Corporation when the said
defendants knew or should have known that the Hosiery Corporation was
insolvent.

9. That the plaintiff relied on the representations made to it by the
defendants and extended ecredit to the said Hosiery Corporation, which
is now in receivership, and which has turned over to its receiver assets
practically of no value.

The defendants filed an answer in which all the material allegations
with respect to fraud and deceit ave denied. It is admitted that the
Hosiery Corporation was placed in receivership on 14 December, 1949,
and that O. W, Clayton was appointed receiver. The defendants in their
further answer and defense, allege that on 25 March, 1950, the plaintiff
filed a certified claim for $8,373.24 against the Hosiery Corporation with
the receiver; that the receivership proceedings are still pending, and the
receiver has not paid a dividend on the claim of the plaintiff or on any
other claim filed by the creditors of said Hosiery Corporation; that the
receiver of the Hoslery Corporation on 3 May, 1951, instituted an action
in the Superior Court of Mecklenburg County against T. B. Earle, Mrs.
Mary B. Earle, and Sam Houston, and others, to set aside the conveyanes
dated 12 January, 1949, from the Hosiery Corporation, conveying the
N. Davideon Street property to T. B. Earle, and also to set aside a con-
veyance dated 1 May, 1948 (not 29 April, 1949, as alleged in the com-
plaint), from the Hosiery Corporation to T. B. Earle and wife, Mary B.
Earle, of a house and lot on Lexington Avenue in the City of Charlotte,
and sets out and makes the pleadings, findings of fact, and the judgment
in the receiver’s suit, a part of their answer. The trial judge in the
receiver’s suit found the faets by consent of the parties and entered
judgment on his findings. It is disclosed by this judgment that the court
found as a fact with respect to the N. Davidson Street property that
T. B. Earle paid to the Hoslery Corporation a full, complete and ade-
quate consideration and that the price paid was the reasonable market
value thereof ; that as to the Lexington \venue property it was found as
a fact that T. B. Earle and wife, Mary B. Earle, borrowed $7,500.00
from a building and loan association and secured the amount by giving
a deed of trust thereon; that the proceeds of the loan were paid to the
Hosiery Corporation, but sinee the court could not determine whether
T. B. Farle and wife paid the full consideration for this property they
were directed to reconvey the property to the reeeiver of the Hosiery
Corporation, subject to the outstanding loan.

A. L. Patterson, treasurer and general manager of the plaintiff, Lillian
Knitting Mills Company, testified that he had a conversation with T. B.
Earle, president of the Hosiery Corpovation; that thereafter he received
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a letter from the Hosiery Corporation dated 7 January, 1949, and a.
financial statement dated 30 September, 1948, The letter reads as follows:

“Gentlemen :

“As per our conversation several days ago, we are pleased to attach
hereto a copy of our financial statement as of September 30, 1948, This,
we believe, will serve your purpose and as soon as we have a new state-
ment prepared, will be glad to send you a new copy.

“On this statement, you will note that our inventory is very heavy as
we had loaded up for the anticipated fall business. We, however, are
changing our method of operations and from now on our inventory will
not be nearly as heavy as in the past due to this change of policy.

“As agreed with you, all invoices will be taken care of strictly within
the 10 day period and we will endeavor to give you a detailed order twice
a week to be shipped to us directly at Charlotte.

“Trusting that we will be able to do a volume of business with you,
we remain,

Yours very truly,
Earre Hosiery CORPORATION
T. B. Earce.”

That the finanecial statement showed assets of $127,556.90, which ineluded
inventories of merchandise and materials of $72,543.54, and N. Davidson
Street real estate at an appraised value of $24,000.00. The remaining
assets consisted of eash in bank, accounts receivable, and the depreciated
value of the plant. The liabilities were listed as accounts payable,
$24,319.84 ; notes payable to bank, $33,500.00; capital stock, $10,000.00,
and surplus, $59,737.06.

Mer. Patterson further testified that he relied on the financial statement
and Mr. Earle’s representations to him as president of Earle Hosiery
Corporation in extending them credit.

It further appears from the plaintiff’s evidence that from January,
1949, until, but not including, 13 May, 1949, the plaintiff shipped to the
Hosiery Corporation merchandise invoiced in a total amount of $56,-
497.34 and received payment therefor in striet accordance with the
original 10 day eredit terms as confirmed in the letter hereinabove set out.
But beginning with 13 May, 1949, and eontinuing until and including
3 June, 1949, the plaintiff shipped to the Hosiery Corporation eight
shipments of merchandise, the aggregate value of which totaled $9,373.24.
No payment was made for any of this merchandise until 15 July, 1949,
when the Hosiery Corporation remitted the sum of $1,000.00 on account,
leaving a balance of $3,373.24, which still remains unpaid and is the
amount for which judgment was obtained in the trial below.
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The evidence further discloses that four of the eight shipments of mer-
chandise made by the plaintiff after 13 May, 1949, to the Hosiery Cor-
poration, were made after the Hosiery Corporation had failed to remit
within 10 days for the shipment invoiced on 13 May in accordance with
the agreement upon which the original credit was extended. The value
of the merchandise shipped after default totaled $7,622.85, being the
major portion of the unpaid balance now due the plaintiff.

0. W. Clayton, receiver of the Hosiery Corporation, testified that
according to the books of the Hosiery Corporation, the sum of $7,500.00
was credited to the Hosiery Corporation, being the proceeds of a loan
secured by T. B. Earle from the Pyramid Life Insurance Company on
the N. Davidson Street property. The receiver further stated that he
had this property appraised twice, but did not state the value as deter-
mined by either appraisal. He also testified that the books of the Hosiery
Corporation have entries which show that T. B. Earle advanced money
to the Hosiery Corporation from time to time in the aggregate sum of
approximately $15,000.00 and for which sum he did not file any claim
against the corporation with him as receiver.

The trial judge refused to permit the receiver to testify on cross-
examination with respect to the status of the Lexington Avenue property,
to which refusal the defendants duly excepted. If permitted to testify,
he would have stated that T. B. Earle and wife, Mary B. Earle, had
conveyed the property to him as required by the judgment in the receiv-
er’s suit; that he had sold the property subject to the outstanding loan
and was holding the proceeds from the sale, along with other assets, for
distribution to the creditors of the Hosiery Corporation.

W. L. Hemphill testified that he was a certified public accountant;
that in September, 1949, he went to the office of the Hosiery Corporation
to make an audit for the creditors of the corporation ; that in questioning
Mr. Earle about the statements filed with Dun & Bradstreet referred to
in the pleadings herein, and the discrepancies between the net worth
shown on those statements and the net worth on the statements submitted
to the Federal Government; that Mr. Earle stated to him that the differ-
ence came about by the overstatement of inventories on those submitted
to Dun & Bradstreet; that “he wanted to show a better credit picture to
his creditors.” This witness also stated that he had the real estate de-
seribed in the pleadings appraised, but did not disclose the result of the
appraisal.

The defendants offered no evidence, and the court submitted the follow-
ing issues to the jury which were answered as indicated.

“1, Did the defendants induce the plaintiff to extend credits to the
Earle Hosiery Corporation by fraud and deceit as alleged in the com-
plaint?
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“Answer: Yes.

“2. What amount, if any is the plaintiff entitled to recover of the
defendants ?

“Answer: $8,373.24.”

From the judgment entered on the verdict, the defendants appeal and
assign error.

G. T. Carswell, Charles W. Bundy, and Richard M. Welling for de-
fendants, appellants.
R. L. Smith & Son for plainteff, appellee.

Denny, J., after stating the case: The defendants assign as error the
failure of the trial judge to sustain their motion for judgment as of
nonsuit interposed at the close of the plaintiff’s evidence, while the ap-
pellee relies solely on the case of Solomon v. Bates, 118 N.C, 311, 24 S.E.
478, and the prineciples of law applied therein with respect to the lability
of bank directors, to sustain the verdict below.

In the case of Solomon v. Bates, supra, this Court, prior to the adop-
tion of our comprehensive laws regulating banks, said, “Where the object
of the suit is to charge the directors with liability for a breach of trust,
the rule is well settled that relief may be had against any or all those who
coneurred in the wrong, the tort being treated as several as well as joint.
. . . It is quite well settled that an action can be brought against the
directors by the depositors and other creditors for damages caused by
their gross mismanagement, neglect and false representations, and this
without first applying to the corporation itself or to the receiver to bring
such action. . . . But both as to third parties and stockholders alike it
is a good cause of action against directors that they declare the dividend,
as in this case, out of the capital stock or deposits of the bank, and not out
of its earnings . . ., and also that they caused false reports to be pub-
lished by the directors of the condition of the bank. . . . Tt is not neces-
sary that the directors should know that such reports are false. It is
their duty to know that they are true.”

The general rule with respect to the liability of bank direetors is not
altogether applicable to officers and directors of a private ecorporation.
It is said in 7 Am. Jur., Banks, section 316, page 227, et seq., “It is now
settled that the directors of a bank are personally liable, at the suit of a
depositor, for damages sustained by reason of the insolvency of the corpo-
ration when the depositor is induced to place money in the bank solely by
false representations of solvency made to the general public by the diree-
tors, who ought to have known, and who, by the use of ordinary ecare, such
as it was their duty to have exercised, might have known, that such
representations were false. A false report of the condition of the bank
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made by the directors of a state bank to officials to whom such report is
required to be furnished or a false advertisement published concerning
the condition of the bank may give rise to an action against them in favor
of persons making the deposits upon reliance of such a report or adver-
tisement.” This same authority, 13 Am. Jur., Corporations, section
1088, page 1020, states: “The cases are agreed that a director or officer
of a corporation is not liable, merely because of his official character, for
the fraud or false representations of the other officers or agents of the
corporation or for fraud attributable to the corporation itself, if such
director or officer is not personally connected with the wrong and does not
participate in it.”

The law as stated by the above authority was applied by this Court in
Harper v. Supply Co., 184 N.C. 204, 114 S.E. 173, and the verdict sus-
tained against all the directors of the defendant corporation where they
had actually participated in the perpetration of the fraud. And also in
Mills v. Mills, 230 N.C. 286, 52 S.E. 2d 915, where the president of the
corporation had signed a bill of sale in which the items listed were at
variance with the actual inventory of the merchandise supposed to be
transferred thereby. See also Brite v. Penny, 157 N.C. 110, 72 S.E. 964.

Moreover, it is provided by G.S. 55-56, that in case of fraud by the
officers, directors, managers, or stockholders of a corporation, “the court
shall adjudge personally liable to creditors and others injured thereby
the officers, directors, managers, and stockholders who were concerned in
the fraud.”

In this case there is no evidence to support the allegations in the com-
plaint to the effect that Mrs. Mary B. Earle and Sam Houston partici-
pated in the negotiations that led to the establishment of a line of credit
with the plaintiff. Or that they or either of them assured its officials
thereafter that the Hoslery Corporation was solvent. Neither is there
any evidence that they participated in the preparation of the financial
statement furnished to the plaintiff or that they knew of its existence.
There is no evidence on this record that Mrs. Mary B. Earle or Sam
Houston ever communicated with any representative or official of the
plaintiff at any time before or after 7 January, 1949,

Furthermore, the plaintiff’s allegations as to fraud with respect to the
conveyance of the N. Davidson Street property are not supported by the
evidence. In fact, no loss to the Hosiery Corporation is established as a
result of the transaction in connection therewith. According to the evi-
dence, three separate appraisals were made of this property at the request
of the receiver and Mr. Hemphill, the certified public accountant, but
nowhere in the record is it revealed whether the appraisals were greater
or less than the amount shown in the financial statement furnished the
plaintiff, or the actual amcunt the Hoslery Corporation received therefor,
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The evidence also reveals that the Lexington Avenue property was trans-
ferred 1 May, 1948, and not in April, 1949, as alleged in the complaint.
It is further disclosed by the record that this property was not listed as
an asset of the Hosiery Corporation in the financial statement as of
30 September, 1948, and furnished to the plaintiff on 7 January, 1949,
However, since the plaintiff alleged in its complaint that the transfer of
this property was made in April, 1949, for the purpose of cheating and
defrauding the plaintifl, it was error to refuse to permit the receiver of
the Hosiery Corporation to testify as to the status of the property at the
time of the trial.

What are the facts with respect to T. B. Earle? Has the plaintiff
established those essential elements of actionable fraud or deceit neces-
sary to a recovery against him? We do not think so.

“The essential elements of actionable fraud or deceit are the repre-
sentation, its falsity, scienter, deception, and injury. The representation
must be definite and specific; it must be materially false; it must be made
with knowledge of its falsity or in culpable ignorance of its truth; it must
be made with fraudulent intent; it must be reasonably relied on by the
other party; and he must be deceived and caused to suffer loss.” FElectric
Co. v. Morrison, 194 N.C. 316, 139 S.E. 455; Berwer v. Insurance Co.,
214 N.C. 554, 200 S.E. 1; Hill v. Snider, 217 N.C. 437, 8 S.E. 2d 202;
37 C.J.S., Fraud, section 3, page 215,

The plaintiff alleges that on 7 January, 1949, when the defendants
established credit with the plaintiff for the Hosiery Corporation, they
represented to the plaintiff that they would keep it advised as to any
change in the financial status of the Hosiery Corporation; that they
continuously thereafter repeated to the plaintiff that the Hosiery Corpo-
ration was in good financial condition and amply solvent. No evidence
whatever was offered in support of these allegations.

The plaintiff also alleges that in furtherance of defendants™ plan to
obtain credit from 1it, they furnished certain financial statements to
Dun & Bradstreet in the years 1946, 1947, and 1948 in which the value
of the inventories are overstated. The defendants admit in their answer
that certain financial statements were furnished to Dun & Bradstreet but
they deuy that they knowingly or willfully misrepresented the net worth
of the Hosiery Corporation. Conceding that Mr. Earle’s statement with
respect to the finanecial reports furnished to Dun & Bradstreet constitutes
evidence of a fraudulent practice, there is no evidence that these reports
played any part in the establishment of credit with the plaintiff. In
fact, the evidence is to the effect that the information with respect to
these statements was not obtained until Mr. Hemphill, the certified public
accountant. was making his audit for the creditors of the Hosiery Corpo-
ration in September, 1949. Moreover, Mr. Patterson, the treasurer and
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general manager of the plaintiff, testified that he relied on the financial
statement (as of 30 September, 1948) and Mr. Earle’s representations
to him as president of the Hosiery Corporation in extending them credit.

It is alleged in the complaint that the amount of $72,543.54 designated
in the financial statement furnished plaintiff as “Inventories, Merchan-
dise & Material,” was grossly in excess of the true value. However, no
evidence was offered in support of this allegation.

It is further alleged in the complaint that the assets of the Hosiery
Corporation turned over to its receiver are practically of no value. The
plaintift offered no evidence in support of this allegation. The value of
the assets turned over to the receiver by the Hosiery Corporation, the
amount of the claims against the corporation filed with the receiver, and
whether the Hosiery Corporation is solvent or insolvent cannot be ascer-
tained from the evidence offered in the trial below.

A creditor of a corporation in order to recover his claim against an
officer or director of a corporation for fraud or deceit, must show more
than an unpaid claim against the corporation. The creditor must estab-
lish an actual loss flowing from the fraudulent misrepresentations of such
officer or director. “Fraund without damage or damage without fraud is
not actionable; but, where both concur, an aection lies.” 37 C.J.S., Fraud,
section 3, page 215.

We do not think the evidence adduced in the trial below is sufficient to
support a verdiet for fraud or deceit. Hence, the failure of the court
below to sustain the defendants’ motion for judgment as of nonsuit is

Reversed.

Parxer, J., took no part in the consideration or decizion of this case.

RUTH KARPF v. W. B. ADAMS axnp F, C. TATE, TrapiNe¢ UNDER THE FIrRM
NaMe or ADAMS & TATE CONSTRUCTION COMPANY, axp ABE M.
NOBER,

and

B. H. RUNYON v. W. B. ADAMS axp F. C. TATE. TrapiNG UNDER THE FIRM
NAME oF ADAMS & TATE CONSTRUCTION COMPANY anxp ABE M.
NOBER.

(Filed 30 January, 1958.)

1, Appeal and Error § 29—

Exceptive assignments of error not brought forward in the brief, as well
as those brought forward in the brief but in support of which no reason or
argument is stated or authority cited, are deemed abandoned. Rule of
Practice in the Supreme Court 28.
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2,

3.

4.

5.

6.

7.

8.

9.

Highways § 4b—

Conflicting evidence as to whether defendant construction company
erected reasonable warning signs at a particularly dangerous place along
a highway under construction held to require the submission of the issue
of negligence to the jury.

Trial § 28a——
Contlicts in the testimony are for the jury and not for the court.
Jury § 4—

In examining prospective jurors, counsel have the right to ask questions
seeking to elieit information which would show bias or prompt counsel to
exercise their right of challenge, but the court should carefully supervise
such interrogation in the exercise of a sound discretion.

Same: Trial § 48—

Counsel, in interrogating prospective jurors, stated that the accident in
suit was one of a series of eleven accidents at the place in question. The
trial court, upon objection and motion for new trial by opposing counsel,
immediately cautioned the prospective jurors not to consider any reference
to any accident other than the one in suit. Held: The court removed the
prejudicial effect of any impropriety, and the denial of motion for new
trial was proper.

Evidence § 26: Negligence § 18—
As a general rule, evidence of other accidents or occurrences is not com-
petent and should not be admitted.

Same: Highways § 4b—Evidence of other accidents at the place in ques.
tion held competent to show the dangerous condition or character of the
place of injury.

Plaintiffs’ evidence was to the effect that the car which struck them
slowed to fifteen or twenty miles per hour before entering upon that part
of the highway under construction that was covered with a binder. that the
car immediately went out of control and skidded to the side of the road
where it struck both plaintiffs. Held: Evidence of similar accidents which
occurred on the same morning under approximately the same circum-
stances at the same place was competent for the purpose of showing the
dangerous condition or character of the place of injury.

Appeal and Error § 6b—

Objection and exception to a contention not supported by the evidence
should be taken at the time such contention is asserted, and when the
court does not submit such contention to the jury, objection thereto cannot
be raised by an exception to an excerpt from the charge in which the court,
at the instance of appellant, cautions the jury that there was ne evidence
to support the contention.

Appeal and Error § 6¢c (6)—

‘Where a party is not satisfied with the statement by the court of his
contention that there was no evidence to support a contention of the
adverse party, he should request further instrnctions on the point at the
time.
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10. Appeal and Error § 6¢c (5)—

An exception to an excerpt from the charge does not ordinarily challenge
the omission of the court to charge further on the same aspect of the case.

11, Highways § 4b: Negligence § 21—Evidence held not to require submis-
sion of issue of primary and secondary liability.

The evidence disclosed that plaintiffs were struck by a car driven by one
defendant which, though being driven at not more than twenty miles per
hour, went out of control and skidded immediately it was driven upon an
oil binder placed upon the highway under construction by the other de-
fendant. Held: If the driver of the car was guilty of negligence he was a
joint tort-feasor, and the question of his liability was properly presented
to the jury under the issue of concurring negligence of defendants. and
the evidence did not require the submission of an issue as to primary and
secondary liability.

12, Same: Negligence § 19a—Evidence held not tc require submission of
issue of insulating negligence.

The evidence disclosed that plaintiffs were struck by a car driven by one
defendant which, though being driven at not more than twenty miles per
hour, went out of control and skidded immediately it was driven upon an
oil binder placed upon the highway under construction by the other de-
fendant. Held: Whether the negligence of the driver of the car insulated
the negligence of the construction company is not an issue of fact but a
question of fact directed to the question of proximate cause, which was
properly submitted to the jury under the issue of concurring negligence of
defendants, and the refusal of the court to submit an issue as to insulating
negligence is not error.

PARKER, J., took no part in the consideration or decision of this case.

Arprar by defendant Construction Company from Carr, J., February
Term, 1952, HarneTT.

Two civil actions to recover compensation for personal injuries sus-
tained by plaintiffs when struck by an automobile cperated by defendant
Nober, consolidated for the purpose of trial.

In March 1951, defendants Adams & Tate Construction Company, a
copartnership, hereinafter referred to as the Construction Company,
were engaged in resurfacing a part of U. 8. Highway 301 in the area of
Godwin, N. C. To a point about 500 yards south of Godwin, a top layer
of asphalt had been laid on both sides of the highway. From that point
south on the western side only, the tack coat—a binder between the
asphalt and the lower layer of the road—had been put or poured when
the construction force stopped work at noon on Saturday, 17 March.
This tack coat consists of an ¢ily substance and is very slippery when wet.
The asphalt coat or layer is one and one-half inches or more thick so that
the west side of the road was one and one-half inches lower than the com-
pleted east side. It rained during that week end and was raining in the
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early morning of 19 March so that a portion of the road having the
exposed tack coat was wet and very slippery.

Between 6:00 and 7:00 am. on Monday morning, 19 March 1951,
plaintiff Karpf and her husband were traveling south on Highway 301.
‘When they reached the one and one-half inch drop-off to the exposed tack
coat layer of the highway about 500 yards south of Godwin and drove
onto the slick surface thereof, their automobile skidded, went into a spin,
and came to rest in the road ditch on the opposite, or eastern, side of the
highway, and was headed back north. Plaintiff’s husband was operating
the automobile at about 15 or 20 m.p.h. at the time he reached and entered
on the incomplete tack-coat portion of the road.

The vehicle could not be driven out of the ditch under its own power.
Other motorists stopped. Plaintiff Runyon, traveling north, drove by the
stalled vehicle, stopped, and walked back on the left shoulder to lend
assistance. A motorist with a truck passed the Karpf vehicle and backed
up to the front thereof preparatory to attaching a chain to pull it out of
the ditch. While the parties were so engaged, defendant Nober ap-
proached the scene from the north. When he entered on the unfinished,
oily west half of the highway, traveling 15 or 20 m.p.h., his vehicle
skidded across the highway and struck both Mrs. Karpf and plaintiff
Runyon. Mrs. Karpf, at the time, was standing near the rear wheel of
her car, and Runyon was within about ten feet thereof. Mrs. Karpf was
critically and permanently injured. Her pelvis was badly fractured and
a part thereof, including the bony canal through which birth takes place,
was left in a “detached and dislocated condition.” There were other
serious injuries it is unnecessary to detail Runyon suffered a com-
minuted fracture of his right clavicle and several ribs, damage to his
lungs, and other injuries.

The plaintiffs offered evidence tending to show there was a sign about
one and one-half miles north of Godwin reading “Road under Construe-
tion,” and that there were no other warning signs from that point to the
place the slippery, oily section of the highway was left exposed about
500 yards south of Godwin; that there were no signs on or near the place
the road was then actually under construction; that the incomplete, slip-
pery section was not protected by a barricade or other device; and there
was nothing to warn a motorist of the danger.

After the Karpf vehicle and the Nober vehicle had skidded and spun
into the diteh, an ambulance which had been called to take the injured
parties to the hospital approached the scene. When the operator came
in gight of the wreck, he slowed down to about fifteen miles per hour and
when the ambulance “struck the oil” it “went into a spin, turned around
about twice right there on top of the highway” and when it stopped it
“was right even with the Karpf car.” The operator testified that just as
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soon as he got on the oily surface and touched his brakes, the ambulance
went into a spin. He likewise testified that he saw no signs or other
warnings.

One MecClellan likewise testified that about 5:45 on the morning of
19 March he passed through Godwin, going south, and that “when he
hit the oil, he began to slip,” and his vehicle “went into a spin and came
to rest on the lefthand side of the road, going south, over in a ditch,
turned up, bottom up; in other words, sideways, on the ground.” He was
traveling about 25 m.p.h.

The Construction Company in its answer admits that (1) they were
engaged in the “reconstruction” of the section Highway 301 in question;
(2) “there was a part of the west side of the road several hundred feet
long that had been treated with an asphalt primer when the work sus-
pended on Saturday afternoon 17 March 1951, which had to dry out
before putting on the top layer of asphalt;” and (8) “the asphalt primer
was slippery, especially when wet.” Its evidence was to like effect. How-
ever, its testimony in respect to warning signs and the diligence it had
exercised to give the motoring public notice of the condition of the road
was in sharp confliect with that offered by plaintiff. It offered evidence
tending to show that signs were placed at about 100-foot intervals on the
west shoulder of the highway both north and south of the point of the
accident reading : “Sriprery WaEN WET,” “OnE Way TraFFIC,” “Srow
to 15 MPH..” and “Wer OrL.” Its evidence discloses that the tack
coat can be covered immediately after it is put down but that on this
occasion it had been on the highway in an exposed condition “two or
three days.”

Nober pleaded a cross action against the Construction Company and
the Construction Company pleaded sole negligence, primary negligence,
and joint tort-feasorship of Nober.

At the conclusion of plaintiffs’ evidence in chief, Nober’s motion for
judgment of nensuit was sustained. At the conclusion of the evidence
Nober suffered a voluntary nonsuit on his cross action against the Con-
struction Company. The motions for judgment of nonsuit duly entered
by the Construction Company were denied.

In each case the court submitted issues of negligence, contributory
negligence, and damages on the cause of action alleged against the Con-
struction Company. It likewise submitted, in the Karpf case, a fourth
issue as follows:

“4, Was the plaintiff, Ruth Karpf, injured by the concurring negli-
gence of the defendants Adams & Tate Construction Company, and the
defendant Abe Nober, as alleged in the cross-action of the defendant
Adams & Tate Construction Company?”

An identical issue was submitted in the Runyon case.
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In each case the jury answered the first issue “yes” and the second and
fourth issues “no.” It awarded damages in the Karpf case in the sum
of $55,000 and in the Runyon case in the sum of $20,000. Defendant
Construction Company moved to set aside the verdict and for a new trial
for that the damages awarded were excessive. By consent the motion
was continued to be heard out of term and out of the county. At the
hearing on the motion the court, by and with the consent of the plaintiffs,
reduced the award of damages to $30,000 in the Karpf case and to $11,000
in the Runyon case. Judgments were duly entered on the verdicts ren-
dered as thus amended and defendant Construction Company excepted
and appealed.

Everette L. Doffermyre and Wilson & Johnson for plaintiff appellees.
Neill McK. Salmon and Robert H. Dye for defendant appellants.
James MacRae for defendant Nober, appellee.

BarxuiLL, J. There are twenty-nine exceptive assignments of error
in the record. Those not brought forward and discussed in appellant’s
brief are deemed to be abandoned. Rule 28, Rules of Practice in the
Supreme Court, 221 N.C. 562; 8. v. Avery, 236 N.C. 276; Brown .
Ward, 221 N.C. 344, 20 S.E. 2d 324; Merchant v. Lassiter, 224 N.C. 343,
30 S.E. 2d 217.

There are other assignments of error which are brought forward in the
brief “in support of which no reason or argument is stated or authority
cited.” To these Rule 28, supra, likewise applies.

The evidence offered by plaintiffs clearly required the submission of
issues to the jury. The conflicts of testimony were for the twelve, and
not the court, to consider in finding the facts. Council v. Dickerson’s,
Inec., 233 N.C. 472, 64 S.E. 2d 551; Gold v. Kiker, 216 N.C. 511, 5 S.E.
2d 548; Hughes v. Lassiter, 193 N.C. 651, 137 S.E. 806; Furlough v.
Highway Commission, 195 N.C. 365, 142 S.E. 230.

During the selection of the jury, counsel for defendant Nober stated to
the jury that this was one of a series of accidents of which there were
eleven. Appellant immediately objected and moved for a new trial.
Thereupon, the presiding judge carefully and fully cautioned the pros-
pective jurors that they should not permit the remark of counsel to influ-
ence their decision in these cases if they should be chosen as jurors, which
caution was in part as follows: “The counsel are now determining
whether or not you will be accepted as jurors to try a case in which there
are two plaintiffs involved, and it has been stated to the Court at the
outset that these two plaintiffs were injured in the same accident, and at
the same time, and they are the injuries that the plaintiffs are suing for
here, which is conceded arose out of the same transaction, the same time,
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and you will not consider any reference to any other aceident at or about
the same place, or time; you will disregard that and do not permit it in
any way to influence any verdict that you might render in these cases, if
you should be chosen as a juror.”

Having so cautioned the prospective jurors, the court denied the motion
and appellant excepted. In this ruling we can perceive no substantial
error.

When prospective jurors are being questioned by counsel in the zelee-
tion of a jury to try a pending action, it is essential that they be informed
as to the nature and purpose of the cause to the end that counsel may
ascertain whether they, or any one of them, have information, or have
formed an opinion, which might disqualify them or prompt counsel to
exercise their right of challenge. At times this necessitates the statement
of facts which may, at least on the surface, appear to be prejudicial to the
adversary parties. Even so, it is a necessary preliminary part of a trial
by jury.

While the exercise of the right to seek this type of information rests
largely in the discretion of the trial judge and should be carefully super-
vised by him, we perceive no abuse of discretion or invasion of rights of
the appellant here.

Perhaps in giving the number of aceidents which had occurred at the
same place, counsel inadvertently exceeded the bounds of propriety. If
so, the very careful caution of the judge was suflicient to remove any
prejudicial effect thereof.

In this econnection we may note that counsel for appellant, if they
desired, had the right to examine the jurors concerning the impression
the remark had made on their minds. Yet the record fails to disclose that
they challenged or attempted to challenge any juror by reason thereof.

The evidence of similar accidents which happened on the morning of
19 March under approximately the same cireumstances at the place where
plaintiffs were injured was admitted over the objection and exception of
appellant. The assignments of error directed to these exceptions afford
no grounds for a new trial.

As a general rule, evidence of other accidents or occurrences is not
competent and should not be admitted. 20 A.J. 278. But there are
clearly defined and well-recognized exceptions to this rule.

Evidence of other similar accidents or injuries at or mear the same
place and at approximately the same time, suffered by persons other than
the plaintiff, are competent: “(1) To show the existence of a defective
or dangerous condition . . . and the dangerous character of the place
of injury . ..” 20 A.J. 282; Anno. 65 ALR. 380; 81 ALR. 636;
Alcott v. Public Service Corp., 74 A, 499; Lebanon v. Graves, 199 SW.
1064 ; Texas & P. R. Co. v. Watson, 190 U.8. 287, 47 L. Ed. 1057,
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“Evidence of similar occurrences is admitted where it appears that all
the essential physical conditions on the two occasions were identical; for
under such circumstances the observed uniformity of nature raises an
inference that like causes will produce like results, even though there may
be some dissimilarity of conditions in respect to a matter which cannot
reasonably be expected to have affected the result.” Perry v. Bottling
Co., 196 N.C. 690, 146 S.E. 805; 196 N.C. 175, 145 S.E. 14; Broadway
v. Grimes, 204 N.C. 623, 169 S.E, 194. The relevancy of this testimony
is based upon the ground that the conditions and circumstances were
substantially the same and the occurrences were separated only by a very
brief interval of time. Conrad v. Shuford, 174 N.C. 719, 94 S.E. 424;
Pickett v. R. R., 200 N.C. 750, 158 S.E. 398; Etheridge v. R. R., 206
N.C. 657, 175 S.E. 124.

The appellant assigns as error the following excerpt from the charge
of the court:

“The defendant Construetion Company calls attention to the fact that
there has been some suggestion in respect to her loss of capacity to bear
children, and her loss of capacity to have sexual relations; some reference
has been made,—some contention has been made as to that, but the de-
fendant Construction Company contends that no definite evidence as to
that has been admitted by the court as competent evidence; that no doctor
has testified to that effect, and that there is no definite evidence that the
jury should consider indicating that she has been affected in that way,
and that such contention arises upon no evidence that has been declared
competent by the court in this case, and no doctor has given an opinion
that she is handicapped and is not capable of having sex relations, or
having children. The defendant Construction Company contends and
insists that you should take that into consideration and find that conten-
tion is not founded upon evidence.”

The exception is untenable.

Since the court below gave no such contention in behalf of Mrs. Karpf,
we are not now required to say whether there is sufficient evidence to
support a legitimate contention that the injuries she received are of such
nature as to render her incapable of normal sex relations or of bearing
children. It does not appear when or under what circumstances or by
whom the contention was made. In any event, that was the time for the
defendant to take notice thereof, except, and request a proper caution to
the jury. Even if we concede there is some merit in the exception, it
came too late,

Furthermore, it appears that it was the defendant who specifically
called the matter to the attention of the court during the charge to the
jury. If it desired further instruction as to the sufficiency of the evidence
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to support the contention and thus to raise a question of law for this
Court to decide, it should have so requested at the time,

Moreover, the defendant does not challenge the correctness of the con-
tention as given by the court. Its challenge is bottomed upon the argu-
ment that the court should have further charged there was no evidence
to support the contention made by plaintiff. But an exception to what
the judge did say does not, ordinarily, challenge its omission to charge
further on the same aspect of the case. S. v. Jones, 227 N.C. 402, 42
S.E. 2d 465, and cases cited.

While appellant in ite answer asserts that defendant Nober was and
is primarily liable for any injuries suffered by plaintiffs, there is no
evidence in the record which necessitated the submission of the issue based
on this allegation tendered by the appellant. The jury has exculpated
Nober. Mowever, even if we concede that he was likewise guilty of
negligence which was one of the proximate causes of the injuries sus-
tained by plaintiffs, then he was a joint tort-feasor and liable as such.
The fourth issue submitted adequately presented this phase of the case.

The appellant likewise tendered in each case an issue as follows:

“Was the negligence of the defendant Adams & Tate Construction
Company insulated by the negligence of defendant Nober, as alleged in
the answer of the defendant Adamg & Tate Construction Company?”’

Whether the independent negligent action of another insulates the
negligence of a defendant in an action such as this is not an issue of fact.
It is a question of fact directed to the question of proximate cause which,
in turn, is an essential element of actionable negligence. Eiggs v. Motor
Lines, 233 N.C. 160, 63 S.E. 2d 197. Whether plaintifls’ injuries were
proximately caused by the negligence of the defendant is the real and
only issue which should not be dissected into questions directed~—aflirma-
tively or negatively—merely to its constituent elements. It follows that
there was no error in the refusal of the court to submit the issue tendered.

We have carefully examined the other exceptive assignments of error
brought forward and discussed in appellant’s brief. None of them pre-
sent any new or novel question of law or possess sufficient merit to require
discussion. The appellant has had a fair trial. The judge has substan-
tially reduced the awards made by the jury. It must abide the result.

We pause to note that the statement by this Court from time to time
that exceptions are untenable or are without sufficient merit to require
discussion or the like constitutes no eriticism of or reflection upon counsel
in the case. The diligence of attorneys prosecuting appeals to this Court
in pointing out and calling to our attention rulings of the court below
which may have unduly or improperly influenced the verdiet rendered
and the resulting careful examination thereof we are required to make
in the light of the record as a whole constitute one of the great safeguards



N. 0. FALL TERM, 1952. 115

NEWKIRK ¥, PORTER.

our judicial system provides to assure fair and impartial trials for all
litigants.

In the trial below we find
No error.

ParxEr, J., took no part in the consideration or decision of this case.

JEREMIAH NEWKIRK v. HUGH PORTER, HENRY NEWTON, HANNAH

1.

ade

3.

4.

5.

6.

NEWTON CARR, ELIZABETH HIGHSMITH, HATTIE STRINGFIELD,
CALLIE NEWKIRK, ROSA NEWKIRK, HATTIE BEATTY, WALTER
HIGHSMITH, HAYES NEWTON, CARRIE HERRING, HATTIE NEW-
TON HIGHSMITH, GENEVA HENDERSON, WILLIE HERRING, AND
ANNIE TODD.

(Filed 30 January, 1953.)

Adverse Possession § 1

Adverse possession for seven years under color of title, G.S. 1-38, or for
twenty years without color of title, G.S. 1-40, ripens title in the possessor.

Adverse Possession § 83—

Adverse possession sufficient to ripen title in the possessor must be
actual, open, visible, notorious, continuous and hostile to the true owner’s
title and to all persons for the full statutory period.

Adverse Possession § 6—

Claimant’s possession must be continuous and uninterrupted for the full
statutory period in order to ripen title in him, since if there is a break in
his possession, the constructive possession of the true owner interferes and
destroys the effectiveness of the prior possession.

Adverse Possession § 7—

The requirement of continuity of possession does not mean that one
person must be in possession for the full statutory period, since the pos-
sessor may tack his possession with the possession of any person or persons
with whom he is in privity, including the possession of his grantor when
the deed embraces the property in dispute, or the possession of his ancestor
from whom his title is cast.

Same—

Where the description in the grantee’s deed does not embrace the land
in dispute, the grantee ordinarily is not entitled to tack the possession of
his grautor, since in such instance the grantee's possession is generally
independent of the deed and is adverse to his grantor as well as all other
persons.

Boundaries § 3b—

Where the calls in a deed are inconsistent. the general rule is that
natural objects and monuments control courses and distances, and ordi-
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narily another’s line, when called for and if known and established, is a
monument within the meaning of the rule.

7. Adverse Possession §§ 6, 7—Where trustee's deed is chain in claimant’s
title, failure of evidence of conveyance to trustee creates hiatus.

Plaintiff offered in evidence a deed to his father registered more than
twenty years prior to the institution of the action, and trustee’s deed to
the purchaser at foreclosure, executed less than seven years prior to the
institution of the action, and deed from such purchaser to plaintiff. Held:
The failure of evidence of a transfer of the legal title by plaintift’s father
to the trustee creates a hiatus, so that the evidence establishes continuity
of possession only from the date of the execution of the trustee’s deed,
which, being less than seven years, is insufficient to be submitted to the
jury either upon a claim of adverse possession for twenty years or for
seven years under color.

8. Adverse Possession § 7—

Plaintiff may not assert that title by adverse possession acquired by his
father prior to his death passed to plaintiff under deeds from a trustee in
a deed of trust when plaintiff introduces no evidence of conveyance of the
legal title by his father to the trustee. Further, in this case, the record
failed to disclose on what date plaintiff’s father died, and therefore failed
to fix the duration of the father’s possession.

9. Appeal and Error § 8—

An appeal will be determined in accordance with the theory of trial,
and therefore where the case is tried upon the theory of adverse possession,
the cause may not be retained on the theory of a processioning proceeding.

PARKER, J., took no part in the consideration or decision of this case.

ArpeaL by plaintiff from Morris, J., March Term, 1952, of PexDER.

Civil action between adjoining landowners involving claim of title by
adverse possession. In dispute is a strip of land about 224 feet wide
lying between the location of the dividing line as contended by the plain-
tiff and its location as contended by the defendants. The strip in dispute
extends in a straight east-west course for more than a mile and contains
about 30 acres.

The main body of the plaintiff’s land, a tract of “101.7 acres, more or
less,” lies north of the disputed area; the defendants’ tract of “121 acres,
more or less” lies to the south.

The plaintiff claims under or in connection with these deeds which
describe by metes and bounds the 101.7-acre tract: (1) deed of H. B. 8.
Garriss and another to W. M. Gurganous dated 7 January, 1884, filed for
registration 28 December, 1885; (2) deed made by W. M. Gurganous and
wife to J. M. Newkirk (father of the plaintiff) dated 16 August, 1910,
filed for registration 18 August, 1910; (3) deed made by W. T. Wallace,
Trustee, to C. L. Carter and William Brice, dated 3 December, 1942, filed
for registration 10 December, 1942; and (4) deed made by C. L. Carter
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and wife and W. M. Brice and wife to Jeremiah Newkirk and wife, Mazie
Newkirk, dated ...... October, 1943, filed for registration 4 October, 1943.
In connection with the foregeing record title the plaintiff testified that
W. T. Wallace and Carter and Brice “both owned the land since my
father died. They had a note on it and . . . a mortgage on it. . . . My
daddy did not sell it to me, but Mr. Carter did.”

The defendants claim title to the 121-acre tract as heirs at law of
Edmond Newton, who died in 1907. They offered in evidence the follow-
ing unbroken paper title running back to 1850: (1) deed made by Mary
Shaw to Elizabeth Innis, dated 26 September, 1850, filed 28 January,
1891, with the north-boundary call being as follows: “Beginning at a
water oak in the Creek ; running thence E 330 poles to a stake in the back
line; . . .”; (2) deed of Elizabeth Innis and another to Edmond Newton
dated 19 June, 1871, filed 17 September, 1889, with the north-boundary
call being as follows: “Beginning at a red oak near the run of Moore’s
Creek, running N. 88 W. 375 poles to a stake in the back line; . . .” The
evidence in connection with the court survey and map thereof tends to
show that the northern boundary, according to defendants’ contention,
has a fixed terminus on Moore’s Creek “at a red oak now down,” and
runs thence S. 86 E. 6,187 feet to its eastern terminus,

Here it is to be noted (1) that the defendants hold under the senior
record title and (2) that the plaintiff’s deed calls for the defendants’ line
as the boundary between the two tracts of land.

It also appears from the court survey and map thereof that when the
courses and distances set out in the plaintiff’s deed are run out on the
ground, the plaintiff’s north-south lines extend across the entire breadth
of the defendants’ tract and even beyond its outermost southern boundary,
50 as to envelop all the defendants’ tract except a small corner consisting
of a few acres on the eastern end thereof,

However, the plaintiff made no contention that his land swallowed up
the defendants’ as indieated by the course and distance calls in his deed.
The evidence discloses that prior to and at the time of the survey the plain-
tiff contended that the true dividing line was located about 224 feet south
of and parallel to the location as contended by the defendants. As to the
location on the ground of the line which the plaintiff contends is the true
dividing line, his surveyor, Henry G. Vann, testified that in running the
line he started at the western terminus on Moore’s Creek near a big water
oak that was marked, “. . . it had been marked several times, blazed for
some purpose.” From this beginning point on the Creek, the line was
run south 86 E 138 feet to the white oak (which was treated as a line
tree and used for the purpose of fixing the western terminus on Moore’s
Creek) and continuing the same eourse an over-all distance of 6,187 feet
to a point where the distance in the deed “gave out.” The entire distance
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of this line is through uncleared woodland, and after passing the white
oak which is located 138 feet east of the western teminus of the line on
Moore’s Creek, no other marks were found along the line for a distance
of approximately 5,000 feet (except perhaps a stump), and then two or
three marked gums were picked up. As to this, surveyor Vann said:
5,000 feet East of Moore’s Creek there was a branch holly and big gums,
and there was a very plainly marked line through those gums when I got
over away from the branch east.”

Early in the trial the plaintiff conceded in response to an inquiry of
the court that his claim of ownership in the disputed area is based on
adverse possession, and in the brief filed here on appeal the plaintiff
states that his claim of ownership of the disputed area “is based on
adverse possession for more than 20 years.”

This action was instituted 9 November, 1949.

The plaintiff offered evidence tending to show that his father and his
father’s grantor, W. M. Gurganous, for more than 40 years claimed the
land up to the line as contended by the plaintiff; that the defendants’
ancestor, Edmond Newton, treated it as the dividing line; that the main
cleared portion of plaintiff’s land near the western end of plaintiff’s tract
extends down into and reaches about two-thirds the distance across the
disputed area, embracing a small acreage thereof; that this land was
cleared by W. M. Gurganous and has been cultivated some 40 years by
the plaintiff, his father (J. M. Newkirk), and W. M. Gurganous; that a
tobaceo barn is located on the disputed area and a dwelling house par-
tially thereon; that the barn was built during the period his father
claimed ownership, more than 20 years prior to the commencement of
thig action, and the dwelling by the plaintiff some 10 or 15 years ago.

Other evidence of possession of the disputed area—principally the
small cleared portion thereof—on the part of the plaintiff and some of
his predecessors in title is omitted as not being pertinent to decision in
view of the theory of the trial below,

The defendants’ motion for judgment as of nonsuit, made at the close
of the plaintiff’s evidence and renewed at the conclusion of all the evi-
dence, was allowed, and from judgment based on such ruling the plaintiff
appealed.

Rountree & Rountree and Wyatt E. Blake for plaintiff, appellant.
Moore & Corbett for defendants, appellees.

Jounsox, J. The single question presented by this appeal is whether
the plaintiff made out a prima facie case of title by adverse possession to
the disputed strip of land.
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In this jurisdiction title to land may be acquired by the requisite acts
of adverse possession (1) under color of title for a period of 7 years,
G.8. 1-88, or (2) under claim of right, without color of title, for a period
of 20 years, G.S. 1-40. See 1 Am. Jur., Adverse Possession, Section 185.

In either case, in order to bar the true owner of land from recovering
it from an occupant in adverse possession, the possession relied on must
have been actual, open, visible, notorious, continuous, and hostile to the
true owner’s title and to all persons for the full statutory period. Lock-
lear v. Savage, 159 N.C. 236, 74 S.E. 347. See also these cases in which
the elements of title by adverse possession are specifically treated: Price
v. Whisnant, 286 N.C. 381, 72 S.E. 2d 851; Willigms v. Robertson, 235
N.C. 478, 70 S.E. 2d 692; Battle v. Battle, 235 N.C. 499, 70 S.E. 2d 492;
Locklear v. Oxendine, 233 N.C. 710, 65 S.E. 2d 673; (/ibson v. Dudley,
233 N.C. 255, 63 S.E. 2d 630; Wallin v. Rice, 232 N.C. 371, 61 S.E. 2d
82; Ramsey v. Nebel, 226 N.C. 590, 39 S.E. 2d 616; Alexander v. Cedar
Works, 177 N.C. 137, 98 S.E. 312; May v. Mfg. & Trading Co., 164 N.C.
262, 80 S.E. 380.

Continuity of possession being one of the essential elements of adverse
possession, in order that title may be ripened thereby, such possession
must be shown to have been continuous and uninterrupted for the full
statutory period. Perry v. Alford, 225 N.C. 146, 33 S.E. 2d 665; Ward
v. Herrin, 49 N.C. 28; Holdfast v. Shepard, 28 N.C. 361; 1 Am. Jur.,
Adverse Possession, Sec. 148. This for the reason that if the possession
of the adverse claimant be broken, the constructive possession of the true
owner intervenes and destroys the effectiveness of the prior possession.
Hayes v. Lumber Co., 180 N.C. 252, 104 S.E. 527; Williams v. Wallace,
78 N.C. 354 ; Malloy v. Bruden, 86 N.C. 251.

However, in order to fulfill the requirements as to continuity of posses-
sion, it 1s not necessary that an adverse possession be maintained for the
entire statutory period by one person. Continuity may be shown by the
tacking of sueccessive possessions of two or more persons between whom
the requisite privity exists. 1 Am. Jur., Adverse Possession, Sec. 151.
And, as stated by Hoke, J., in Vanderbilt v. Chapman, 172 N.C. 809
(812), 90 S.E. 993, “The privity referred to is only that of possession
and may be said to exist whenever one holds the property under or for
another or in subordination to his claim and under an agreement or
arrangement recognized as valid between themselves.” See also Johnston
v. Case, 131 N.C. 491, 42 S.E. 957; Mordecai’s Law Lectures, Second
Ed., p. 688; Anno.: 17 A L.R. 1128,

Accordingly, a grantee claiming land within the boundaries called for
in the deed or other instrument constituting color of title, may tack his
grantor’s possession of such land to that of his own for the purpose of
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establishing adverse possession for the requisite statutory period. Van-
derbilt v. Chapman, supra.

Similarly, the adverse possession of an ancestor may be cast by descent
upon his heirs and tacked to their possession for the purpose of showing
title by adverse possession. Vanderbilt v. Chapman, supra; Barrett v.
Brewer, 158 N.C. 547, 69 S.E. 614; Mordecai’s Law Lectures, Second
Ed., p. 688. See also Jacobs v. Williams, 173 N.C. 276, 91 S.E. 951;
Land Company v. Floyd, 167 N.C. 686, 83 S.E. 637; 1 Am. Jur., Adverse
Possession, Sec. 153.

But the rule with us is that a deed does not of itself create privity
between the grantor and the grantee as to land not described in the deed
but occupied by the grantor in connection therewith, and this is so even
though the grantee enters into possession of the land not described and
uses it in connection with that conveyed. Boyce v. White, 227 N.C. 640,
44 S.E. 2d 49; Blackstock v. Cole, 51 N.C. 560. See also Simmons v.
Lee, 230 N.C. 216, 53 S.E. 2d 79; Ramsey v. Ramsey, 229 N.C. 270, 49
S.E. 2d 476; 1 Am. Jur., Adverse Possession, Sec. 156; Anno.: 17 A.L.R.
2d 1128. Nothing else appearing, the mere noninclusion of the disputed
area in the description raises the inference that the grantee claimed it
independently and began a holding which was adverse to the grantor as
well as to other persons. Blackstock v. Cole, supra.

Also, where the calls for location of boundaries to land are inconsistent,
the general rule is that natural objects and artificial monuments control
courses and distances. Nash v. Wilmington and W. R. Co., 67 N,C. 413,
418. And in this connection, another’s line called for, if known and estab-
lished, is usually treated as a monument. Jennings v. White, 139 N.C.
23, 51 S.E. 799; Mordecai’s Law Lectures, Second Ed., p. 814; 8 Am.
Jur., Boundaries, Sections 4, 51, and 56.

In the case at hand it is observed that the defendants have the senior
record title, and that the plaintiff’s deed calls for the defendants’ north-
ern boundary as the dividing line between the two tracts. Also, the
defendants’ evidence tends to give their northern boundary a fixed loca-
tion on the ground at about where they contend it is located.

The situation presented by these factors no doubt prompted the plain-
tiff to concede in the court below, and stipulate in brief on appeal, that
his claim of ownership of the disputed area is based on adverse possession.
This concession in the light of the circumstances under which it was
made would seem to support the conclusion that the plaintiff intended
thereby to concede that the disputed area is not covered by the description
appearing in his deed, and that he intended to claim title thereto by
adverse possession based on the theory that he and his predecessors in
title, including his father, have occupied the undescribed disputed area
in connection with the land actually deseribed in the paper title for more
than 20 years.
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As to this, however, nothing else having been made to appear, the
transfers sub silento made by W. T. Wallace, Trustee, to Carter & Brice,
and by the latter to the plaintiff, appear to be insufficient on the record
as presented to permit the tacking of the possession of the plaintiff’s
father to that of his own with respect to the undescribed disputed area
(Blackstock v. Cole, supra; Annotation: 17 A L.R. 2d 1128, p. 1160),
and particularly is this so in view of the fact that the plaintiff’s record
title to the 101.7-acre tract as offered in evidence shows no conveyance
from the plaintiff’s father, J. M. Newkirk, to W. T. Wallace, Trustee.
Thus, in view of this htatus, the plaintiff’s paper title, for present practi-
cal purposes, hag its inception in the deed of W. T. Wallace to Carter
and Brice dated 3 December, 1942. See Mecker v. Wheeler, 236 N.C. 172.

Also, it is further noted that the record discloses no evidence tending
to show that Carter and Brice exercised any acts of possession during the
period of their claimed ownership, which lasted about a year.

It follows, then, that by reason of these hiatuses the plaintiff failed to
show continuity of possession for the requisite period of 20 years. Ward
v. Herrin, supra.

Moreover, since these hiatuses appear within 7 years next preceding
the date of the commencement of the action, it also follows that if it
should be conceded arguendo that the plaintiff’s paper title, when con-
sidered on the prima facie level, is sufficient to support the inference that
it embraces the disputed area and constitutes color of title, even so, the
plaintiff failed to show the requisite continuity of possession necessary to
ripen title under colorable claim.

Nor was the plaintiff entitled to go to the jury on the theory that his
father acquired title to the disputed area by adverse possession prior to
his death (Brite v. Lynch, 285 N.C. 182, 69 S.E. 2d 169) and that the
ripened title thereto passed to the plaintiff under the successive deeds
appearing in his paper title. It is enough to say that the Atalus in the
plaintiff’s paper title defeats recovery on this theory. Mecker v. Wheeler,
supra. Besides, neither the pleadings nor the theory of the trial below
encompass this theory. Nor does the record disclose when the plaintiff’s
father died. Thus the record leaves indefinite and without fixed period of
duration the time during which it may be inferred from plaintiff’s evi-
dence that his father exercised acts of possession within the disputed area.

Nor does the record justify retaining the cause for trial on the theory
of a processioning proceeding under G.S. 88-1 et seq. The case was both
cast by the pleadings and tried below on the other theory. The theory of
the trial prevails on appeal. Thrift Corp. v. Guthrie, 227 N.C. 431,
42 S.E. 2d 601; Hinson v. Shugart, 224 N.C. 207, 29 S.E. 2d 694.

In this state of the record, we do not reach for decision the question
whether the character of the aets of ownership and possession relied on
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by the plaintiff meet minimum requirements necessary to ripen title by
adverse possession, either as to the whole of the disputed area or the
portions which appear to be cleared and under cultivation and on which
permanent structures have been erected. See Ramsey v. Nebel, supra;
Wallin v. Rice, supra.

We observe in passing that counsel who appeared for the plaintiff in
this Court were not his original counsel and hence are not responsible
for the theory of the case as originally cast below.

On the record as presented the evidence was insufficient to show title
by adverse possession to the disputed area. The judgment below is -

Affirmed.

ParxEr, J., took no part in the consideration or decision of this case.

ALBERT E. McLEAN v. RUTH STUDTMAN McLEAN.

(Filed 30 January, 1933.)
1. Divorce § 8a—

In the husband’s action for divorce on the ground of two years separa-
tion, G.S. 50-6, defendant alleged that whatever estrangement existed
between them was occasioned by plaintiff’s own wrongful conduct and
willful abandonment. Held: The answer raises matters of defense upon
which defendant has the burden of proof, and therefore defendant is not
entitled to nonsuit on the issue of separation upon her evidence in support
of such defense.

2. Trial § 2236 —
Nonsuit may not be entered on an issue in favor of the party upon
whom rests the burden of proof.

3. Husband and Wife § 3—

An antenuptial agreement between the parties that they would separate

immediately after the marriage and obtain a divorce is contrary to public
policy and void.

4. Same: Divorce §§ 2a, 9b—

Where the husband seeks to justify his separation from his wife on the
ground of an antenuptial agreement that they would separate immediately
after the marriage and obtain a divorce, the court of its own motion should
take judicial notice that such agreement is contrary to publie policy, and
exceptions to the court’s charge stating the husband’s contentions in this
respect will be sustained notwithstanding the absence of objection in the
record to his allegations and evidence in support thereof.

»

5. Appeal and Error § 6¢ (6)—

While ordinarily a misstatement of contentions must be brought to the
court’s attention in apt time, this is not necessary when the statement of
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the contention presents an erroneous view of the law or an incorrect
application of it.

6. Divorce § 2a—

The fact that plaintiff has married under a mistaken belief that he had
obtained a valid decree of divorce may not be considered in determining
whether the separation from his wife was due to his own fault.

BARNHILL, J., concurring.
DeviN, C. J., dissenting.
ERvIN, J., concurs in dissent,.

ArpeaL by defendant from Crisp, Special Judge, at May Civil Term,
1952, of ALAMANOE.

Civil action for absolute divorce from bonds of matrimony on statutory
ground of two years separation. Former appeal 233 N.C. 139.

Plaintiff alleges in his complaint:

1. That he is a resident of Guilford County, North Carolina, and has
been resident of the State for more than one year next preceding the filing
of this complaint, and that defendant is resident of the State of Illinois.

2. That he and defendant were married in Cook County, Illinois, on
16 February, 1933, and lived together as man and wife until 11 October,
1944, when they separated, and have not since then lived together.

3. That there was one child born during the union, who died shortly
after birth.

Defendant, answering the complaint of plaintiff, admits that she is a
resident of State of Illinois, that she and plaintiff were married as
alleged, and that a child was born of the marriage and has died ; but she
denies all other allegations, expressly denying that they ever “separated”
or lived “separate and apart.”

And for further defense and bar to this action, defendant avers, and
upon the trial in Superior Court offered evidence tending to show that
she has in all respects observed her marital vows, duties and obligations
to plaintiff, and has done nothing to justify plaintiff separating himself
from her, but that if his absence under the circumstances detailed con-
stitutes legal separation, then such separation and living separate and
apart were without her consent or fault, and are the direct result and
constituent part of the abandonment and desertion of her by plaintiff
without any cause. And defendant expressly pleads abandonment and
desertion and the conduect of plaintiff, in manner stated, as a defense and
bar to this action.

On the other hand, plaintiff replying to the further defense set up by
defendant alleges among other things “that it was agreed between the
plaintiff and the defendant at the time of their marriage that they could
not and would not live together as husband and wife.”
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And, upon the trial in Superior Court, plaintiff, as witness for himself,
in pertinent part, testified : “I don’t complain about her conduct during
our marriage, the reason was that I never wanted to marry her in the
first place. As far as her conduct toward me, after the marriage, is
concerned, I have nothing to complain of on that score except one thing.
We never lived together and she wouldn’t give me a divorce either, that
is what we always argued about . . . As to whether I complain of any-
thing she did, as far as I know, I know of nothing wrong that she has done

.’ Then to these questions by the court, plaintiff answered as shown:
“Smce you were married have you lived Wlth vour wife as man and wife?
A. At the date of the marriage, yes, right after that, no. Yes, one day is
what I mean ... You say you stayed with her? A. The night we were mar-
ried, and that is all. That was until two or three o’clock in the morning.”

Again, plaintiff testified: “As to whether she never did agree to the
idea we were to get married until the baby was born and then get a
divorce, that was my understanding at the time we got married . . .”
And again, “As to whether my wife, after our marriage, ever agreed for
us to break up, well, we had never lived together. I don’t see how she
could agree to live apart. As to whether during our marriage she asked
me to live with her, yes, continually she wanted me to come back to her.”
And again, plaintiff testified: “I just didn’t want to live with the girl,
that is all there is to it.”

On the other hand, defendant testified in part: “ . . After we found
I was going to have a child, we married. No, I did not agree, at the time
I married him, that T would give him a divoree after the child was born.
No sir, he did not ask me to do that. No, he did not say anything to me
which would cause me to feel that he was not sincere in his affection
toward me. The day we were married he told me that he was very happy
and hoped I was too . . .,” and so on.

The case was submitted to the jury on these issues which the jury an-
swered as shown:

“1. Were the plaintiff and defendant married, as alleged in the com-
plaint? Answer: Yes.

“9. Have the plaintiff and defendant lived separate and apart from
each other for two years next preceding the institution of this action, as
alleged in the complaint? Answer: Yes.

“3. Has the plaintiff been a resident of the State of North Carolina
for a period of six months next preceding the institution of this action?
Answer: Yes.

“4, Was the alleged separation between the plaintiff and the defendant
caused by the fault of the plaintiff? Answer: No.”

Upon the verdict rendered judgment was signed. Defendant appeals
therefrom and assigns error.
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Y oung, Young & Gordon for plaintiff, appellee.
W. R. Dalton, Jr., for defendant, appellant.

‘WinsorNE, J. Defendant, as appellant, brings up for consideration
twenty assignments of error. It is necessary, however, to give express
consideration to these:

Assignments of error numbers 1 and 2, based upon exceptions to the
denial of defendant’s motions aptly made for judgments as of nonsuit,
are untenable. The plaintiff having based his ground for divoree upon
two years separation, G.S. 50-6, and defendant having averred by way
of further defense and bar to this action, in substance, that whatever
estrangement between the parties was occasioned by the plaintiff’s own
wrongful conduet and willful abandonment, the burden rests upon the
defendant to establish the defense or defenses set up in the answer and
relied upon by defendant. See Taylor v. Taylor, 225 N.C. 80, 33 S.E. 2d
492, where the authorities are cited. Henee motion for judgment as of
nonsuit was properly overruled. See Wharton v. Ins. Co., 178 N.C. 135,
100 S.E. 266; Hedgecock v. Ins, Co., 212 N.C. 638, 194 S.E. 86; Mac-
Clure v. Casualty Co., 229 N.C, 305, 49 S.E. 2d 742; Barnes v. Trust Co.,
229 N.C. 409, 50 S.E. 2d 2.

In the Barnes case, in opinion by Barnhill. J., it is said: “A judgment
of nousuit is never permissible in favor of the party having the burden
of proof upon evidence offered by him.”

Moreover, there is no request for peremptory instruetion.

However, assignments of error eight, eleven, twelve and thirteen, based
upon exceptions of same numbers, taken to portions of the charge of the
court to the jury are well taken. These portions of the charge recognize
the plea of plaintiff that his marriage to defendant was consummated
under the agreement at the time, that they would get married and when
the child was born they would then separate and get a divorce. And
these portions of the charge permitted the jury, in passing upon the
fourth issue, to take into consideration evidence offered by plaintiff in
this respect. While it is noted that the record does not show that there
was any motion to strike the allegation of the pleading, nor was there
objection to the admission of the evidence, the plea and the evidence
strike at the very foundation of the social life of the State, and are against
public policy, of which the court of its own motion takes judicial notice.
Plaintiff may not in this manner exculpate himself from fault after the
marviage.

While it is true the portions of the charge to which these assignments
relate are in the form of contentions—to which objection does not appear
to have been made at the time they were given, and ordinarily an error
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in stating the contentions of a party should be called to the attention of
the court in time to afford an opportunity of correction, otherwise it may
be regarded as waived or as a harmless inadvertence, S. v, Smith, 221
N.C. 400, 20 S.E. 2d 360; S. v. Brown, 227 N.C. 383, 42 8.E. 2d 402;
Williams v. Raines, 284 N.C. 452, 67 S.E, 2d 348, it is the law in this
State that the trial court should not at any time give an instruetion which
presents an erroneous view of the law, or an incorreet application of it.
See 8. v. Hedgepeth, 230 N.C. 33, 51 S.E. 2d 914; S. ». Pillow, 234 N.C.
146, 66 S.E. 2d 657.

In the Hedgepeth case, in opinion by Barnhill, J., this Court de-
clared: “It is the duty of the court to explain and apply the law to the
evidence in the case and set the minds of the jury at rest in respect to the
principles of law which should guide them in arriving at a verdiet. And
50 it should not at any time give an instruction, even in the form of a
contention, which presents an erroneous view of the law or an incorrect
application thereof.”

Moreover, if it be a fact that plaintiff has married under the mistaken
impression that he had obtained a valid decree of divoree, the fact of such
marriage may not inure to his benefit nor work to detriment of defendant
in determining whether the alleged separation between plaintiff and de-
fendant was caused by his fault.

And since there must be a new trial and other matters to which excep-
tion is taken may not then recur, other assignments of error are not
considered.

Let there be a

New trial.

Bagr~HILL, J., concurring: Trial marriage is nnknown to the law of
North Carolina. Yet, in my opinion, if we approve the trial in the court
below, we lend our stamp of approval to that type of marriage contract.

Of course, theologically, marriage is a sacrament, but under the law
it 1s a contract. And here we are concerned with it only as a contract
sanctioned by law and with the conditions under which the status thereby
created may be dissolved. But even when considered as a contract sanc-
tioned by law, marriage is the keystone of our civilization without which
organized society could not long exist. Its maintenance and protection
are fundamentals of our public policy. It is so basic that the contract of
marriage is set apart and treated as one entirely different from other
contracts. It is to continue in force and effect from its inception to its
dissolution by death or for a cause and in the manner prescribed by law.

The law as it now exists in this State does not sanction any modification
or limitation upon the obligations it imposes by a prenuptial agreement
except in respect to the property of the contracting parties.
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But here we have a trial in which the plaintiff is permitted to meet
the defense of abandonment by proof of a prenuptial agreement that the
obligations imposed by the marriage should not be binding on either
party.

Plaintiff testified that he left the defendant; that he did not want to
live with her; that he wanted to marry another woman; that defendant
repeatedly asked him to live with her, but that he refused; that he knew
of nothing wrong that she had done; and that he had no complaint about
her conduct. Thus, his own testimony entitled defendant to a peremptory
instruction on the fourth issue.

But no. There was a prenuptial agreement that the marriage should
be nothing more than a farce and plaintiff may now justify what has
heretofore been considered an abandonment by proving a prenuptial
agreement to separate after marriage. Thus the prenuptial agreement
modifies and takes precedence over the solemn contract of marriage.
Certainly this was the theory of the trial in the court below.

In my opinion, proof of the prenuptial agreement to separate after
marriage and abandon the obligations imposed by the marriage is so
diametrically opposed to the fundamental policy of the State it became
and was the duty of the court to exclude any and all evidence in respect
thereto even without objection by defendant. Certainly it committed
error when it submitted this testimony to the jury in its charge as evi-
dence properly to be considered on the fourth issue.

Any person having knowledge of the faets disclosed by this record and
the record on the former appeal, McLean v. McLean, 283 N.C. 189, would
experience a sense of sincere sympathy for the second woman in the
triangle. She is innocent of any wrongful conduct and is the vietim of
plaintiff’s machinations,

He married defendant and, aceording to her testimony, maintained the
status of marriage with her over a period of years. He then instituted
an action for divorce against her (she being a resident of the State of
Illinois) in Guilford County. But when she appeared to defend the
action, he submitted to a voluntary nonsuit. He then, by practicing a
fraud on the court (McLean v. McLean, supra), obtained a decree of
divorce in Alamance County. Thereafter he married the second woman
and is the father of her child. But the question here involved is so vital
and so directly affects the public interest and fundamental public poliey
of the State that, in comparison, the rights or interest of the individual
fade into insignificance. I vote for a new trial.

Devix, C. J.. dissenting: Twice the court and jury have decided upon
the evidence offered that the plaintiff was entitled to a divoree from the
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defendant. .After the first divoree decree was signed in 1947 the plaintiff
remarried and lived as husband and wife with his second wife until
February, 1951, when the first divorce decree was set aside by this Court.
McLean v, MeLean, 233 N.C. 139. On the second hearing in Alamance
Superior Court, May, 1952, the defendant was present with counsel, and
the issues were fought out before a jury. Both plaintiff and the defend-
ant testified, and all the evidence pertinent to the issues, and particularly
to the issue whether the separation was caused by the fault of the plaintiff,
was submitted to the jury. Again the issues were answered in favor of
the plaintiff and the Judge signed the decree of divorce. The plaintiff’s
evidence was suflicient to carry the case to the jury. There was no objec-
tion or exception to any of the evidence offered by the plaintiff.

The majority opinion, however, holds that the trial judge erred in his
charge to the jury in stating as one of the plaintiff’s contentions that
there was an understanding between himself and the defendant at the
time they were married in 1933 that they would get married and when
the child was born they would separate and get a divorce. This evidence
had been admitted without objection. There was no suggestion to the
trial judge that the defendant considered or would argue that this evi-
dence was incompetent or improper. It was offered to negative the charge
embraced in the 4th issue that the separation was caused by the fault of
the plaintiff. The defendant testified in contradiction about the same
transaction. This was one of many matters related by plaintiff in his
testimony tending to show that there had been a separation not later than
1944 and a living apart for the statutory period. In this case without
objection opportunity was given both parties to testify about their rela-
tions so that the jury might have the complete picture. The plaintiff’s
suit was not based upon any antenuptial agreement nor was any contract
right based thereon asserted. The separation alleged as the basis of the
suit began long afterward. The principle enunciated in Archbell ».
Archbell, 158 N.C. 408, has no application here. It was only after the
defendant had lost her case that she raised the point of any impropriety
in the plaintiff’s evidence to which she had not theretofore objected.

Counsel for defendant frankly stated in his argument before this Court
that he was basing his appeal largely on the question of nonsuit, and that
he could hardly expect a jury to break up a subsisting marriage in the
attempt to restore one that had long since gone on the rocks. The plain-
tiff and defendant have not lived together as husband and wife for many
years, and there is no hope they ever will. The plaintiff is a Master
Sergeant in the United States Army, and has been a resident of Greens-
boro since 1946. While his conduct in the manner in which he seenred
the first divorece was impreper, after that divorce decree was signed, the
second wife married him in good faith, and they lived together for more
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than three years and until the first divorce decree was set aside. They
are now separated by the law but doubtless hoping to renew their dis-
rupted marriage relation.

I think the verdict and judgment below should not be disturbed.

Ervin, J., concurs in dissent.

HAROLD E. LINDER axp WirE, IRENE 8. LINDER ; J. 0. TALLY, TRUSTEE
FrorR HOME FEDERAL SAVINGS & LOAN ASSOCIATION, INC, oF
FaverrevitLe, N. C.; HOME FEDERAL SAVINGS & LOAN ASSOCIA-
TION, INC., or Fayerrevirtle, N. C., v. HERMAN A. HORNE aANpD WIFE,
THELMA S. HORNE; R. H. DYE, TrustEE ror CROSS CREEK BUILD-
ING & LOAN ASSOCIATION; CROSS CREEK BUILDING & LOAN
ASSOCIATION.

(Filed 30 January, 1853.)

1. Boundaries § 6—

In a processioning proceeding, what constitutes the dividing line is a
question of law for the court but the location of the line is a question for
the jury under correct instructions based upon competent evidence. When
the case is referred, the referee must find the facts in accordance with the
law upon competent evidence.

2. Boundaries § 5a—

A description must furnish means for identifying the land intended to
be conveyed, and therefore a patently ambiguous description is ineffective,
but where the description is latently ambiguous it may be made definite
and certain by evidence aliundc provided the deed itself refers to such
extrinsic matter.

3. Same: Boundaries §§ 3¢, Sh—Resort may be had to reversing call and
to plat of contiguous tract referred to in deed in order to make descrip-
tion certain.

The deed in suit called for a corner beginning at the intersection of two
roads or streets which had been widened subsequent to the execution of
the deed. The terminus of the second call was to a stake in the line of a
contiguous tract as shown by a recorded plat. Held: The description in
the deed was properly made definite and certain by running the line of
the contiguous tract so as to establish its terminus at the street, and then
by reversing the call in the deed to locate the stake in the line of the con-
tiguous tract constituting a corner, from which the remaining corners could
be ascertained.

4. Boundaries § 3b—

The fact that the right of way of streets and highways is increased to
greater widths than originally laid out has no effect upon the location of
the boundaries of the fee in lands adjacent thereto.

5237
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PARKER, J., took no part in the consideration or decision of this case.

ArpEAL by defendants from Bone, J., at May Term, 1952, of CuMBER-
LAND, -

Processioning proceeding instituted before Clerk of Superior Court of
Cumberland County for the establishment of the true dividing line be-
tween certain lands of plaintiffs and certain lands of defendants.

The record on this appeal discloses :

I. That the pleadings raise only one issue, that is, as to what is the true
dividing line between lands of plaintiffs and lands of defendants as here-
inafter respectively described in report of referee.

II. That the Clerk of Superior Court appointed W, R. McDuffle, sur-
veyor, to survey the line or lines according to the contentions of both
plaintiffs and defendants, and to make report of same with a map,—
which was accordingly done.

ITI. That the proceeding, having reached the Superior Court at term
by appeal of defendants from order of Clerk of Superior Court declaring
the true dividing line—the cause was referred by consent of attorneys
for the respective parties.

IV. That the referee, on hearings had, received testimony and evidence
offered by the respective parties, among which were (1) a new plat pre-
pared by the court-appointed surveyor, W. R. MeDuffie, which was
marked “Plaintiffs’ Exhibit No. 1,” and (2) a plat of the W. M. Walker
lands,—a print from the recorded plat appearing in Plat Book S #7,
page 108, Cumberland County Registry, marked “Defendants’ Exhibit
No. 175

V. That the referee in report filed, declared that the prineipal question
raised by this proceeding involves a construction of the deed to the de-
fendants Herman A. Horne and wife,—a question as to whether the prop-
erty conveyed thereby to Horne should be located with reference to the
south margin of the Morganton Road (1) according to the W. M. Walker
plat, or (2) as it existed at the time of the conveyance to Horne;

VI. That the referee made the following findings of fact:

“(1) Both the petitioners Harold E. Linder and wife, and the defend-
ants Herman A. Horne and wife elaim from a common grantor, to wit,
J. Warren Pate and wife.

“(2) Herman A. Horne and wife, Thelma S. Horne, acquired their
title to the property in controversy under a deed dated May 27, 1947, . . .
filed for record the 19th day of June, 1947, . . . and recorded . . . Cum-
berland County Registry, which title conveyed the following described
property, to wit: ‘Being in Cumberland County, T1st Township, and
Beginning at the intersection of the southern margin of the Morganton
Road and the eastern margin of Grace Street (now Pinecrest Drive) and
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runs thence as the eastern margin of Grace Street south 20 deg. west 150
feet to a stake; thence south 70 deg. east 117.52 feet to a stake in the
eastern line of the W, M. Walker subdivision shown on plat recorded in
Book S, No. 7, page 108, Cumberland County Registry; thence with said
line north 13 deg. east 142.79 feet to the southern margin of the Morgan-
ton Road ; thence with said road margin north 64 deg. and 30" west 99.83
feet to the Beginning, . . .’;

“(8) Marold E. Linder and wife . . . acquired their title to the prop-
erty in controversy under a deed dated June 18, 1947, . . . filed for
record July 29, 1947 . . . and recorded . . . which deed conveyed the
following property, to wit: ‘Being in 71st Township and Beginning at a
stake in the eastern margin of Grace Street (now Pinecrest Drive) at a
point south 20 deg. west 150 feet from the intersection of the southern
margin of Morganton Road and the eastern margin of said Grace Street,
said point being the southwest corner of the lot conveyed by J. Warren
Pate, et ux, to Herman A. Horne, by deed dated March 27, 1947, and
runs with the southern boundary of the Horne lot south 70 deg. east
117.52 feet to a stake in the eastern boundary of the W, M, Walker sub-
division of which this lot is a part; thence as said boundary south 13 deg.
west 60.07 feet to a stake at the northeast corner of the lot conveyed by
Howard H. Jucks and Douglas M. Clark, et uz, to V. L. Lewis by deed
recorded in Book 509, page 19, Cumberland County Registry; thence
along the northern boundary of the Lewis lot north 70 deg. west 124.36
feet to a stake in the eastern margin of Grace Street north 20 deg. east
59.62 feet to the Beginning . . .;

“(4) On the 10th day of July, 1923, a plat of the W. M. Walker land
made by Robert Strange, surveyor, was filed for record in Cumberland
County and recorded in Plat Book S #7, page 108, Cumberland County
Registry. This plat shows a subdivision of 51 building lots, and the
lands in controversy in this proceeding lie within the boundaries of
Lots 3 and 4 as shown on said plat. This plat shows the Morganton Road
but does not give its width.

“(5) In 1941, the eity limits of the City of Fayetteville were extended
to include the property in controversy and some time prior to 1941 the
State Highway and Public Works Commission of North Carolina ac-
quired a 60-foot right of way for the Morganton Road, but this right of
way is not all in actual use. The Morganton Road is paved and the pave-
ment is 20 feet wide with a shoulder and ditch on each side.

“(6) In making his survey, the court-appointed surveyor W. R. Me-
Duffie did not find any markers to indiecate where the southern margin
of the Morganton Road was and he therefore began his survey at the
southeast corner of the property where there were some markers indicat-
ing the dividing line between the W. M. Walker property and the land
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adjoining it on the south and surveying from these markers he located
the southern margin of the Morganton Road according to the W. M.
Walker plat at the line ‘AB’ shown on his (McDuffie’s) plat. He also
located the southern margin of the Morganton Road according to a 60-
foot right of way at the line ‘EF,” as shown on his (McDuffie’s) plat.

“(7) The name of Grace Street was changed to Pinecrest Drive and
this street was widened from 35 feet to 50 feet by taking approximately
7.5 feet off each side prior to the time that the parties to this action
received their deeds. .

“(8) The deed to Herman A. Horne and wife is the paramount deed
in this matter because it was made and recorded prior to the deed to
Harold E. Linder and wife, and also because the description of the land
in Linder’s deed says that it begins at ‘the southwest corner of the lot
conveyed by J. Warren Pate, et ux, to Herman A, Horne.’

“(9) The deed to Herman A. Horne and wife makes reference to the
plat of the W. M. Walker subdivision in the following words, ‘thence
south 70 deg. east 117.52 feet to a stake in the eastern line of the W. M.
Walker subdivision (shown on plat recorded in Book S #7, page 108,
Cumberland County Registry) ; thence with said line north 13 deg. east
142.79 feet to the southern margln of the Morganton Road.’

“(10) If the southern margin of the Morganton Road is located in
accordance with the plat of the W. M. Walker subdivision, and if approxi-
mately 6.67 feet are taken off the eastern margin of Grace Street, which
is accounted for by its being widened subsequent to the filing of the plat
of the W. M. Walker subdivision, then the description in the deed to
Horne, and the description in the deed to Linder are, in substance, recon-
ciled with each other and with adjoining property, and the line ‘CD’
shown on the latest plat of W. R. McDuflie, surveyor (Plaintiffs’
Exhibit No., 1) is the true location of the dividing line between Horne
and Linder. The effect of this, however, 1s to cause Horne’s description
to project into the right of way of the Morganton Road as it now exists
almost to the hard-surfaced portion thereof.

“(11) The plat prepared by W. R. McDuffie (Plaintiffs’ Exhibit No.
1) shows a fence which was erected by defendant Herman A. Horne
approximately 2.5 feet south of the line ‘CD,” but none of the parties
claim that this fence is the true dividing line.

“(12) If the right of way of the Morganton Road is taken as 60 feet
wide as of the dates of the deeds in question, and is used as a basis for
the desecription contained in the Horne deed, it would cause the dividing
line to come through the Linder residence and a few feet off the northern
margin of the Linder residence would be on the Horne property.”

The referee then submitted to the court his conclusions of law as
follows:
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“(1) That the reference in the Horne deed to the W. M. Walker sub-
division shown on plat recorded in Book S #7, page 108, Cumberland
County Registry, is sufficient to require that this plat be taken into con-
sideration in locating the land conveyed by said deed, including the loca-
tion of the Morganton Road, as shown on said plat.

“(2) That the location of the Morganton Road, as shown on said plat
of the W. M. Walker subdivision, controls in the construetion of the deeds
to both Horne and Linder.

“(8) That the true dividing line between the Horne property and the
Linder property is the line from point ‘C’ to point ‘D,” as shown on the
latest plat prepared by W. R. McDuffie, Surveyor. (Plaintiff’s Exhibit
No. 1.)”

And based upon the foregoing findings of fact and eonclusions of law,
the referee reports to the court his decision as follows:

“That the true dividing line between the land of Harold E. Linder and
wife, Irene S. Linder, and the land of Herman A. Horne and wife,
Thelma S. Horne, is the line from point ‘C’ to point ‘D’ as shown on the
latest plat prepared by W. R. McDuffie, Surveyor. (Plaintiffs’ Exhibit
No. 1.)”

Defendants Herman A. Horne and wife filed exceptions to the report
of referee, substantially as follows:

“Exception 1: To that portion of finding of faet £5, in which the
Referee finds as a fact, that all of the 60-foot right of way of the Morgan-
ton Road is not all in actual use;” for reasons stated.

“Exception 2: To that portion of finding of fact #10, which reads as
follows: (Almost to the hard-surfaced portion thereof),” for reasons
stated.

“Exception 3: Is the referee’s conclusions of law in that they are not
in harmony with the evidence, the findings of fact, or the holdings of the
Supreme Court, in point as follows:

“Conclusion of law #1 is in error .

“Conclusion of law #2 is in error . .

“Conclusion of law #3 is in error . . .,”’ all for reasons stated.

“Exception 4: That the findings of the Referee, that the true dividing
line between Horne and Linder is line ‘C’ ‘D, is in error in that it does
not harmonize with the evidence in the case nor the holding of the Court,
with reference to what constitutes the true boundary line.”

“Wherefore, these defendants pray the Court that the report of the
Referee be set aside, and that the Court on the evidence and true findings
of fact determine as a matter of law that the true dividing line between
the petitioners and the defendants be established by ascertaining the
location of the southern margin of Morganton Road and the east margin
of Grace (now Pinecrest) Street as of the 27th day of May, 1947, the date
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on which Horne’s deed is dated; and declaring the line on the McDuffle
map, G-H, to be the true dividing line between Linder and Horne.”

When the cause came on for hearing, and being heard in Superior
Court upon exceptions to the Referee’s report and findings, both as to law
and fact, and after hearing argument of counsel and reviewing the report
of the Referee, the presiding judge denied the exceptions to the Referee’s
findings and conclusions, and confirmed the Referee’s report in its
entirety, establishing the dividing line as therein set forth and therefore
adjudged the true dividing line to be as therein set forth, and ordered and
directed the surveyor to run and mark the line as herein adjudged, ete.

Defendants except to the judgment and appeal to Supreme Court
assigning as error the action of the court in denying their several excep-
tions, and confirming the several findings of fact and eonclusions of law
to which they excepted.

Thomas H. Williams and J. O, Tally, Jr., for plaintiffs, appellees.
G. H. Allran and Robert H. Dye for defendants, appellants.

WixsorNE, J. Upon facts found, and approved by the trial court, the
location of the true dividing line between the lot of land of petitioners
and the lot of land of defendants depends upon the proper location of the
lot of land of defendants as described in the deed to them from J. Warren
Pate and wife.

In this connection it is settled law in this State that, in a proceeding to
establish a boundary line, which is in dispute, what constitutes the divid-
ing line is a question of law for the court, but a controversy as to where
the line is must be settled by a jury under correct instructions based upon
competent evidence. Clegg v. Canady, 217 N.C, 433, 8 S.E. 2d 246;
Huffman v. Pearson, 222 N.C. 193, 22 S.E. 2d 440, and cases cited. See
also Plemmons v. Cutshall, 234 N.C. 506, 67 S.E. 2d 501.

If the controversy as to location of the dividing line be referred, the
facts in respect thereto must be found by the referee in accordance with
law and upon competent evidence.

Moreover, decisions of this Court generally recognize the prineiple that
a deed conveying land within the meaning of the statute of frauds must
contain a description of the land, the subject matter of the deed, either
certain in itself or capable of being reduced to certainty by reference to
something extrinsie to which the deed refers. The office of deseription is
to furnish, and is sufficient when it does furnish means of identifying the
land intended to be conveyed. Where the language used is patently
ambiguous, parol evidence is not admissible to aid the deseription. But
when the terms used in the deed leave it uncertain what property is
intended to be embraced in it. parol evidence is admissible to fit the de-



N.C.] FALL TERM, 1952. 185

LINDER ». HORNE.

scription to the land. Such evidence cannot, however, be used to enlarge
the scope of the descriptive words. The deed itself must point to the
source from which evidence aliunde to make the description complete is
to be sought. See Self Help Corporation v. Brinkley, 215 N.C. 615,
2 S.E. 2d 889, where the authorities are cited. See also Searcy v. Logan,
226 N.C. 562, 39 S.E. 2d 598; Plemmons v. Cutshall, supra.

In the light of this principle applied to the deed to defendants it is
seen: (1) That the description begins “at the intersection of the southern
margin of the Morganton Road and the eastern margin of Grace Street
(now Pinecrest Drive),” the location of which is in and of itself indefi-
nite and uncertain; (2) That the terminus of the first call is a stake, an
uncertain designation; (8) That the terminus of the second call is “a
stake in the eastern line of the W. M. Walker subdivision shown on plat
recorded in Book S #7, page 108, Cumberland County Registry.” This
is certain only to the extent of the line called for. It is uncertain as to
location of the stake in the line; (4) That the third call is “thence with
said line north 13 deg. west 142.79 to the southern margin of the Morgan-
ton Road.” This call has in and of itself an uncertain terminus. How-
ever, the findings of fact and the accompanying plat of the W. M. Walker
subdivision disclose that by adverting to the recorded plat of the W. M.
Walker subdivision, and running from the marked southeast corner of the
Walker property the southern margin of the Morganton Road as well as
the eastern line of Grace Street, as same are shown on the plat, can be
located. Therefore, by running the eastern line of the subdivision, the
terminus of the third call, of the deseription in the deed to defendants, can
be determined and fixed. Then by reversing the calls from this corner,
the beginning corner can be ascertained, and made certain; and then the
lines run from it in accordance with the calls. “The general rule is that
in order to locate a boundary, the lines should be run with the calls in the
regular order from a known beginning, and the test of reversing in the
progress of the survey should be resorted to only when the terminus of a
call cannot be ascertained by running forward, but can be fixed with cer-
tainty by running reversely the next succeeding line.” Locklear v. Ozen-
dine, 233 N.C. 710, 65 S.E. 2d 673, and cases cited. See also Plemmons
v. Cutshall, supra.

Therefore, it seems clear that the intent of the grantors in the deed to
defendants was to invoke the aid of the plat of the W. M. Walker sub-
division to make certain a description, which without it would be uncer-
tain and void.

Hence, the facts found and the conclusions of law made by the referee,
and approved by the court, lead to the decision that the true dividing line
in question is properly located. Moreover, the fact that the rights of
way of the Morganton Road, and of Grace Street have been extended to
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greater widths than as originally laid out, has no effect upon the location
of the boundaries of the fee in lands adjacent thereto. The case of Brown
v. Hodges, 232 N.C. 537, 61 S.E. 2d 603, relied upon by defendants, is
distinguishable in factual situation.

All assignments of error have been duly considered, and error is not
made to appear.

Affirmed.

Parxker, J., took no part in the consideration or decision of this case,

JOHN WAYNE ADAMS, sy His NexT FRriexp, J. H. ADAMS, v. BEATY
SERVIOE COMPANY, A CORPORATION,

(Filed 80 January, 1953.)
1. Antomobiles § 8a—-

The operator of a motor vehicle is under duty in the exercise of due
care to keep his vehicle under control and to maintain a proper lookout
to avoid collision with persons or vehicles, he being under duty to antici-
pate the presence of others on the highway and to see what he should see
in the exercise of due care.

2, Automobiles § 8e—

It is not negligence per sc¢ to back an automobile on the highway, but in
doing so the operator must exercise ordinary care to avoid injury to others
by ascertaining the presence of others in the vicinity who may be injured
by such movement.

3. Automobiles § 18h (2)—

Plaintiff’s evidence tended to show that the operator of a vehicle backed
same at a rapid rate, struck the pony upon which plaintiff, a seven year
old boy, was riding, knocking him from the pony to the ground and running
over his body with the rear wheel of the vehicle. Held: The evidence was
sufficient to be submitted to the jury on the issue of negligence.

4. Automobiles § 18z (1)—
No inference of negligence arises from the mere fact of an accident.

5. Trial § 31b—

Failure of the court to explain the law arising on the evidence in the
case, as required by G.S. 1-180, constitutes prejudicial error.

6. Same: Damages § 18a—

The failure of the court to give the jury any rule for the measurement
of damages constitutes prejudicial error.

PARKER, J., took no part in the consideration or decision of this case.
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Apprear by defendant from McLean, Special Judge, at 31 May, 1952,
Extra Civil Term, of MECKLENBURG,

Civil action to recover for personal injuries allegedly resulting from
actionable negligence of defendant.

The plaintiff alleges in his complaint substantially the following:

That he, John Wayne Adams, is a minor seven years of age, and his
father, J. H. Adams, is his duly appointed next friend ; that defendant is
a corporation engaged in the operation of taxicabs,—ecarrying passengers
for hire; that on 8 July, 1951, at about 6 o’clock p.m., plaintiff was riding
a pony along a roadway leading off Sugaw Creek road at a point approxi-
mately three blocks west of U. S. Highway Number 29; that this roadway
is located partially on the property of plaintiff’s father,—approximately
one-fourth mile from the corporate limits of the city of Charlotte, North
Carolina; that at said time and place one E. M. Honeyecutt, as agent,
servant and employee of defendant, acting within the course and scope of
his employment by defendant, was operating Red Top cab number 42,
carrying passengers for hire; that after Honeycutt had driven along said
roadway a distance of approximately 600 feet, he attempted to back the
taxicab along the roadway into Sugaw Creek road; and that in doing
$0 he backed the taxicab into the pony which plaintiff was riding, thereby
causing plaintiff to be thrown to the ground, and his body to be run over
by the right rear wheel “of defendant’s taxicab,” to his serious and perma-
nent injury.

And plaintiff further alleges that his injuries were proximately caused
by the negligence of defendant, in that, summarily stated: Honeycutt
attempted to back the taxicab, when in the exercise of due care he could
and should have turned the taxicab around, and driven forward, in safety
to persons he knew or should have known were using said roadway; that
he backed the taxicab without keeping it under control, and without
keeping a proper lookout for traffic upon the roadway; and that he oper-
ated the taxicab recklessly, and in willful and wanton disregard for the
rights and safety of others, and so as to endanger or be likely to endanger
the rights and safety of plaintiff, and others, all in violation of G.S.
20-140.

Defendant, answering the allegations of the complaint, admits that
plaintiff is a minor seven years of age, that plaintiff’s father is his duly
appointed next friend; that it is a corporation; that the roadway is
located as alleged ; that plaintiff was riding a pony at the place therein
described, or in said vieinity; and that at the time and place alleged
E. M. Honeycutt was operating Red Top cab number 42, along said road-
way. But defendant denied all other allegations of the complaint.

And defendant, for a further answer and defense, and in bar of plain-
tiff’s right to recover, averred in pertinent part substantially the fol-
lowing :
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“9. That defendant is informed, advised and believes, that on July 8,
1951 the said E. M. Honeycutt with two passengers in his cab, was seek-
ing to locate certain parties who lived on a road leading off the Sugaw
Creek road, not far from the eity limits of Charlotte. That after turning
off the Sugaw Creek road and going approximately 100 feet up a side
road, it was determined that they were on the wrong road, and therefore,
E. M. Honeycutt backed said taxicab about 50 feet and came to a dead
stop, and was then and there discussing with said passengers the direction
he should proceed from said point. That while said taxicab was stopped
on said side road, a young boy, the minor plaintiff, emerged from a side
road on the other side of Sugaw Creek road, riding a pony at a full, fast
and furious gallop, and at a runaway speed, crossing said Sugaw Creek
road at an angle with said pony apparently out of control, and as it raced
up to said taxieab, which had stopped in said road, said pony dashed up
to and within a few feet of said vehicle, threw his front feet forward and
lowered his head, and came to a complete stop hurling said minor plaintiff
through the air, and against the upper portion of the rear end, or trunk,
of said taxicab, the pony after dismounting its rider trotted around said
taxicab and headed for the stable.

“3. That the taxicab operated by E. M. Honeycutt was not in motion
at the time minor plaintiff was thrown from said pony, and it is specifi-
cally denied that the wheels of said taxicab passed over any part of the
body of minor plaintiff. That the driver of said taxicab was in, or what
appeared to be, a public road and there were no signs or notices that
requested the public to keep out or not travel this road.

“4, Tt is specifically denied that any injury received by said minor
plaintiff was in any wise attributable to any act of negliegnce on the part
of this defendant, or the driver of said taxicab. The injury sustained by
said minor plaintiff was due to his inability to control the speed and
conduct of the pony npon which he was riding, and the sudden stop of
said pony upon its approach to said vehicle, and the lowering of its head,
which after traveling at the fast and furious speed caused said minor
plaintiff to be hurled through the air and strike the rear end of said
vehicle which was then and there stopped in said road.”

The parties to this action through their respective attorneys in the
court below, stipulated in pertinent part:

1. That the motor vehicle, to wit: Red Top Taxicab No. 42, involved
in the accident complained of in this action, was on July 8, 1951, owned
by and registered in the name of the defendant, Beaty Service Company.

“2, That at the time complained of in the complaint the said motor
vehicle was being driven by one E. M. Honeycutt, with the knowledge and
consent of the defendant, Beaty Service Company.
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“3. That Chapter 3 of the ordinances of the city of Charlotte, North
Carolina, were duly enacted and were in full force and effect on July 8,
1951, and the court may take judicial notice thereof and the same may
be introduced into evidence.

%4, That the accident complained of by the plaintiff took place at a
point less than one-half mile from the corporate limits of the city of
Charlotte, North Carolina.”

Upon the trial in Superior Court, plaintiff offered the testimony of
John Hope Adams, father of, and next friend to plaintiff, of Ronald
Hope Adams, 14-year-old brother of plaintiff, and of W. J. McCorkle,
which tends to show that they were at the pony barn of Jobn Hope
Adams, 225 to 250 feet from the point where the accident occurred which
is in a “little road” that leads off the north side of the Sugaw Creek road
down to the pony barn,—at which John Hope Adams kept seven ponies
for hire for riding; that the point of the aceident was forty to fifty feet
from the Sugaw Creek road, and on the side of the “little road” or “drive-
way” next to the barn; that neither of them saw the accident, nor did
either of them see the plaintiff and his pony, or the taxicab immediately
before, and at the scene of the accident; but that they heard the noise
and went to the scene.

The testimony of these witnesses tends further to show :

That this “little road” was in part on the land of John Hope Adams,
and on his side of it there is a fence; that “there is just enough room for
two cars to squeeze through the road itself”; that about six o’clock after
noon on 8 July, 1951, a clear day, and still daylight, the taxicab in ques-
tion stopped on this road or driveway, as sometimes referred to, headed
in the direction of, and near to the pony barn; that John Hope Adams,
accompanied by W. J. MeCorkle, drove his automobile down the road
around the taxicab, and pulled right in front of it, and stopped in “the
turning space,” John Hope Adams saying, “I pushed right in front of
him”; that (again quoting John Hope Adams) “a little bit further down
there was a place out in the field where he usually turned around . . .
where he turned around and came out forward; that the turning space
was not on his property, but on the other side of other property that he
had . . . rented.”

W. J. McCorkle testified that “when he came in a Red Top cab was in
the driveway, and we pulled around to the side of the barn; that he and
. . . plaintifP’s father walked around by the side of the barn to look at
a pony, and heard an impact; that it sounded like a car striking some-
thing, or like a car and something had run together.”

Ronald Hope Adams testified that “The Red Top cab drove down to
near the pony barn where he was; that there was a man and a woman in
the back seat, and a man in the front seat; that the man wanted to know
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where Mr. Watson lived and he told him that he did not know; that the
man then rushed his motor and started out and that’s all he heard; that
his father and Mr, McCorkle were at the pony barn . . . that after he
spoke to the man in the cab he turned around and started to walk off and
heard the car taking off pretty fast . . . backing,” and “that he did not
see the cab back up from where he left it up to where the accident took
place,”—*he just backed straight out, on our side of the road.”

And John Hope Adams testified that he “heard the cab leaving, that he
heard it crank up, and it was a matter of seconds when he heard a
crash . . .”

And Ronald Hope Adams also stated that before the accident plaintiff
“went off on his pony . . . I forget when he went . . . just what time.”
However, on cross-examination, the witness testified that he did not
believe he said that.

And the evidence further tends to show that when plaintiff’s brother,
Ronald Hope Adams, reached the scene, he being the first to get there,
plaintiff was lying on the ground,—all of his body except his head being
underneath the cab between the right front and right rear wheels, and the
pony, 39 to 40 inches high, and 18 years old, was standing there against
the fence.

Mr. McCorkle testified that when he first got there the plaintiff was in
the general vieinity of the right rear wheel of the cab, right in front of
the rear wheel—when they picked him up.

And the father of plaintiff testified that he got his car and came back,—
one wheel being in the ditch, and passed the cab on the right—both
drivers’ seats being together as he passed. The evidence further tends
to show that plaintiff was put in his father’s car from the right side, and
then taken to the hospital.

And the evidence also tends to show that when examined at the hos-
pital the body of plaintiff had a regular pattern of bruises across the left
arm, chest and to the right avmpit—about three or three and a half inches
wide, and more of diamond shapes than a flat mashed place,—there being
slight space between each ; that there were marks on the outside of plain-
tiff’s shirt in the nature of discoloration similar to that deseribed on the
chest; that the humerus bone of the left arm was broken, and that a
doctor found that the lung on the left side had “a minimal partial col-
lapse.” In this connection W. J. McCorkle testified that he did not
observe the tire of the cab.

There is also evidence tending to show “that the saddle on the left side
that protects your leg from the horse was torn off, and the stirrup was
torn off and, right behind where you sit, there was a place on the saddle”
which has since been repaired.
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And there is evidence tending to show that Mr. McCorkle and Ronald
Hope Adams did not talk with any of the people in the cab, except as
above related, and there is no evidence that the father of plaintiff talked
with either of them,

Defendant did not offer evidence. Motions of defendant, aptly made,
for judgment as of nonsuit were denied. Defendant excepted.

The case was submitted to the jury upon issues as to negligence of
defendant, and as to damages, both of which were answered in favor of
plaintiff.

And from judgment on the verdict, defendant appeals to Supreme
Court and assigns error.

Frank H. Kennedy, Charles E. Knoxz, and Marvin Lee Ritch for plain-
t+ff, appellee.
Porter B. Byrum and William M. Nicholson for defendant, appellant.

Wixsoryg, J. For determination of this appeal it is necessary to
advert to, and consider only two questions arising on assignments of
error: (1) To denial of defendant’s motions for judgment as of nonsuit,
and (2) to failure of the trial judge to properly charge the jury on the
rule to be applied in assessing damages.

As to the first question: Taking the evidence offered upon the trial in
Superior Court, as shown in the record of case on appeal, and now before
this Court, to be true, and in its most favorable light to plaintiff, together
with reasonable intendments and legitimate inferences fairly deducible
therefrom, we are of opinion, and hold that the evidence is sufficient to
withstand demurrer, G.S. 1-183, and to carry the case to the jury.

It is a general rule of law that the operator of a motor vehicle must
exercise ordinary care, that is, that degree of care which an ordinarily
prudent person would exercise under similar circumstances. And in the
exercise of such duty it is ineumbent upon the operator of a motor vehicle
to keep same under control, and to keep a reasonably careful lookout, so
as to aveid collision with persons and vehicles upon the highway. This
duty also requires that the operator must be reasonably vigilant, and
that he must antiecipate and expect the presence of others. Hobbs v.
Coach Co., 225 N.C. 323, 34 S.E. 2d 211, and cases cited. See also
Henson v. Wilson, 225 N.C. 417, 35 8.E. 2d 245.

And it is said in Wall v. Bain, 222 N.C. 375, 23 S.E. 2d 330, a case
somewhat similar to the one in hand: “It is the duty of the driver of a
motor vehiele not merely to look, but to keep an outlook in the direction
of travel, and he is held to the duty of seeing what he ought to have seen.”
This prineciple is quoted and applied in Henson ». Wilson, supra.
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Moreover, it is not negligence per se to back an automobile on the high-
way. Newbern v. Leary, 215 N.C. 134, 1 S.E. 2d 384. And while the
law does not forbid the backing of an automobile upon streets and high-
ways, and to do so does not constitute negligence, the driver of an auto-
mobile must exercise ordinary care in backing his machine so as not to
injure others by the operation, and this duty requires that he adopt suffi-
cient means to ascertain whether others are in the vieinity who may be
injured. Taulborg v. Andresen (Neb.), 228 N.W, 528, 67 A.L.R. 642.
See Annotation 67 A.LR. 647 on subject “Liability for damage or injury
while automobile is being backed.”

In the light of these principles applied to the evidence in the case in
hand, we are of opinion and hold that the evidence taken as true is suscep-
tible of these inferences: (1) That plaintiff was in the “little road”
between the taxicab and Sugaw Creek road, as the taxicab backed down
the “little road” toward Sugaw Creek road; (2) that if he were there, the
operator of the taxicab saw him and his pony, or by the exercise of ordi-
nary care could and should have seen him; (8) that the operator of the
taxicab was backing it at fast speed, when he had knowledge of the width
of “little road,” and of the surroundings, and knew, or ought to have
known that under such circumstances a collision with and injury to per-
sons, animals or vehicles upon the “little road” was likely to occur. If
the jury should so find the facts from the evidence, and by its greater
weight, it was the duty of the operator of the taxicab to exercise ordinary
care to avoid collision with plaintiff, and his failure to do so would be
negligence. This case is distinguishable in factual situation from the
cases of Mills v. Moore, 219 N.C. 25, 12 S.E. 2d 661; Pack v. Auman,
220 N.C. 704, 18 S.E. 2d 247; Mdtchell v. Melts, 220 N.C. 793, 18 S.E.
2d 406, relied upon by appellant.

Defendant denies that the operator of the taxicab was negligent. This
raises an issue of fact which alone the jury may decide. We express no
opinion upon the weight of the evidence.

It is appropriate to say that no inference of negligence arises from the
mere fact of an accident or injury, nor from the failure of the operator
of the taxicab to turn around under the surroundings as revealed by the
evidence in the case in hand.

Now as to the second question: G.S. 1-180, as rewritten by Chapter
107, Session Laws 1949, provides that the judge in giving a charge to the
petit jury, either in a eivil or criminal action, shall declare and explain
the law arising on the evidence given in the ecase. And decisions of this
Court are uniform in holding that failure of the judge to observe and
comply with the provisions of this statute is error for which a new trial
must be ordered. See Wilson v. Wilson, 190 N.C. 819, 130 S.E. 834;
Spencer v. Brown, 214 N.C. 114, 198 S.E. 630; Lewis v. Watson, 229
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N.C. 20, 47 S.E. 2d 484; S. v. Washington, 234 N.C. 531, 67 S.E. 2d 498.
See also Hawkins v. Simpson, post, 155, where the authorities are
assembled.

In Wilson ». Wilson, supra, in opinion by Varser, J., it is said, “This
statute C.S. 564 (now G.S. 1-180) created a substantial legal right in the
parties . . . It is error to fail to comply with it. In the instant case the
court . . . did not state the rule for the admeasurement of damages . . .”
A new trial was granted,

Applying these provisions of the statute to case in hand, it is seen that
the charge of the trial court fails to give to the jury any rule of damage
in such ecases. This was prejudicial error, for which defendant is entitled
to a new trial.

Hence, let there be a

New trial.

Parxer, J., took no part in the consideration or decision of this case,

BOARD OF COMMISSIONERS OF ROXBORO v. MAGGIE BUMPASS,
ELSIE BUMPASS DOGGETT AND HusBAND, J. W. DOGGETT, HUBERT
LUNSFORD, DEFENDANTS, AND THE FOLLOWING INTERPLEADERS: ROX-
BORO BUILDING & LOAN ASSOCIATION, T. F. DAVIS, Trusteg, JOHN
D. CLAY axp Wirg, GERTRUDE M. CLAY, AUSTIN B. CLAY, MRS.
AUSTIN B. CLAY axp DEE A. CLAY.

(Filed 30 January, 1953.)

1. Betterments § 6: Pleadings § 19b—

Since the statute requires that petition for betterments be filed in the
action in which judgment for the land has been rendered, the filing of such
petition by several claimants cannot result in a misjoinder of parties and
causes, although the better practice would be for each claimant to file his
claim separately. G.S. 1, Art. 30.

2. Betterments § 1—

The right to betterments is based upon the equitable principle that a per-
son in possession who has made valuable improvements under the bona fide
belief that he is the owner of the land should not be required to surrender
possession to the true owner without compensation for such betterments to
the extent that they permanently enhance the value of the land, and there-
fore claim for betterments cannot acerue until the owner seeks and obtains
the aid of the court to enforce his right of possession.

8. Same——

The remaindermen had a tax foreclosure set aside to the extent that the
tax deed purported to convey the remainder, but the conveyance of the life
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estate by the tax foreclosure was not affected. Held: Persons in posses-
sion under the tax foreclosure are not entitled to file claim for betterments
against the remainderman until the falling in of the life estate and the
assertion of the right to immediate possession by the remainderman.

ArpEAL by interveners from Sharp, Special Judge, October Special
Term, 1952, Prrsox. Affirmed.

Civil action to foreclose tax lien, heard on demurrer to petition of
interveners for betterments.

On and prior to 29 September 1842, title to the locus was vested in
defendant Elsie Bumpass Doggett, subjeet to an estate for life therein
owned by defendant Maggie Bumpass. On said date plaintiff instituted
this action to foreclose its lien for past-due taxes as authorized by law.
The land was sold to R. P. Burns and the sale was confirmed 25 January
1943. Burns assigned his bid to the defendant Lunsford, and the commis-
sioners executed a foreclosure deed to said assignee which is of record in
the Person County Registry.

On 27 April 1946, Lunsford conveyed the land to the interpleader
Dee A, Clay, and on 17 May 1948, he conveyed a part thereof to inter-
vener John D. Clay. Each built valuable improvements on the respective
shares owned by them, partly out of funds borrowed from the intervener
Roxboro Building & Loan Association.

On 7 April 1949, defendants Elsie Bumpass Doggett and husband
appeared and moved to vacate the order of sale, the decree of confirma-
tion, and the foreclosure deed in so far as they affect or attempt to convey
her remainder interest in said land. The motion as fo the husband was
allowed but was denied as to Elsie Bumpass Doggett. On her appeal to
this Court (233 N.C. 190, 63 S.E. 2d 144), the judgment was reversed,
and at the April Term, 1951, judgment was entered in accord with the
opinion of this Court, decreeing that said foreclosure proceeding and the
deed executed pursuant thereto are in all respects void in so far as they
attempt to convey the remainder interest of Elsie Bumpass Doggett in
the locus.

Thereafter, the interpleaders filed a joint petition for betterments under
the provisions of G.S. Ch. 1, Art. 30. The defendant Elsie Bumpass
Doggett appeared and demurred to the petition for that it fails to state
a cause of action for betterments and on other grounds stated in the
written demurrer filed, including the following:

“4, That the petition for betterments does not state facts sufficient to
constitute a cause of action against the defendant, Elsie Bumpass Dog-
gett, in that it does not appear that the interests of John D. Clay and
Dee A. Clay have terminated by reason of the death of Maggie Bumpass,
whereas it does appear upon the face of said petition that the petitioners
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John D. Clay and Dee A. Clay are still in possession of the premises
therein described holding under the life estate of Maggie Bumpass.”

In respect to the questions involved on this appeal Elsie Bumpass
Doggett is the real defendant and Dee A. Clay and John D. Clay are the
primary petitioners. Therefore, for convenience of discussion, she will
hereafter be referred to as the defendant and they, as the interveners.

The demurrer was sustained and petitioners appealed.

R. B. Dawes, Beam & Beam, and Davis & Davis for interpleaders and
petitioners.

Robert I. Lipton, A. 4. McDonald, and Victor S. Bryant, Jr., for
defendant Elsie Bumpass Doggett.

Bar~xmrn, J. The interpleader John D, Clay has no interest in the
claim filed by Dee A. Clay, and Dee A, Clay has no interest in the claim
of his cointervener except such as may arise out of some warranty in his
deed of conveyance. Even so, the demurrer for that there is a misjoinder
of parties and causes cannot be sustained. This, for the simple reason
the statute under which the interveners must proceed, General Statutes
Ch. 1, Art. 30, requires that a claim for betterments be filed in the action
in which judgment for land has been rendered. Proper pleading would
require each group of interveners to file a separate and distinet claim
uncomplicated by reference to the claim of the other. That may still be
done—if this is the proper case in which to present the claims.

But the fourth cause for demurrer quoted in the statement of facts
presents a more serious question, to wit: Have the claims of the inter-
veners accrued so as to be presently the subject of litigation in this action?
To find the answer requires an examination of the law permitting an
occupant of land to claim compensation for improvements placed thereon.

Under the ancient common law anyone who put improvements on real
property did so at his own peril. The rule of the civil law was more
liberal and permitted one who had made permanent improvements on
land in his possession under the bona fide belief that he was the owner
of it to exact of the true owner compensation for the improvements—to
the extent they enhanced the value of the land—Iless reasonable rents
and profits, before surrendering possession to the holder of the superior
title. 27 A.J. 262. See also 42 C.J.S. 421 et seq.

In the development of the law of equity the chancellors followed and
extended the civil law rule so that, generally speaking, one who estab-
lishes a superior title to land is not permitted to recover possession
thereof until and unless he pays the occupant his claim, properly and
promptly presented, for just compensation for improvements of a perma-
nent nature placed thereon when obvious equity and principles of fair
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play demand it, on the conception that no man should be unjustly en-
riched at the expense of another who has acted in good faith. Pritchard
v. Williams, 176 N.C. 108 ; Wharton v. Moore, 84 N.C. 479; 27 A.J. 262;
42 C.J.8S. 421 et seq.

While this principle has been invoked under varying circumstances, it
is ordinarily, if not execlusively, applied in cases where the occupant is
in possession under the bona fide belief that he is the owner. Faison v.
Kelly, 149 N.C. 282,

In this State this phase of the law controlling the right of the occupant,
holding under color of title believed to be goed, to claim compensation
for improvements of a permanent nature before surrendering possession
to the holder of a superior title was reduced to statutory form in 1871.
Ch. 147, Laws of 1871-72. This statute as amended, is now General
Statutes, Ch. 1, Art. 30. It controls decision here,

“A defendant against whom a judgment is rendered for land may, at
any time before execution, present a petition to the court rendering the
judgment, stating that he, or those under whom he claims, while holding
the premises under a color of title believed to be good, have made perma-
nent improvements thereon, and praying that he may be allowed for the
improvements, over and above the value of the use and occupation of the
land. The court may, if satisfied of the probable truth of the allegation,
suspend the execution of the judgment and impanel a jury to assess the
damages of the plaintiff and the allowance to the defendant for the im-
provements. In any such action this inquiry and assessment may be
made upon the trial of the cause.”

This statute creates no independent cause of action. Rumbough .
Young, 119 N.C. 567; Wood v. Tinsley, 138 N.C. 507. It merely de-
clares that: “The owner of land who recovers it has no just elaim to
anything but the land itself and a fair compensation for being kept out
of possession; and if it has been enhanced in value by improvements
made under the belief that he was the owner, the increased value he ought
not to take without some compensation to the other.” Merritt v. Scott,
81 N.C. 385; Wharton v. Moore, supra; Wood v. Tinsley, supra,; Pritch-
ard v. Williams, 181 N.C. 46, 106 S.E. 144; Rogers v. Timberlake, 223
N.C. 59, 25 S.E. 2d 167; Harrison v. Darden, 223 N.C. 364, 26 S.E. 2d
860.

“The basis upon which betterments may be claimed is the finding by
the jury that the person in possession, or those under whom he claims,
believed at the time of making the improvements and had reason to
believe the title good under which he and they were holding the premises.”
Wood v. Tinsley, supra.

The wording of the statute clearly limits its application to possessory
actions or actions in which the final judgment may be enforced by execu-
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tion in the nature of a writ of possession or writ of assistance. And the
right to claim compensation does not arise until the owner of a superior
title asserts his right of possession and obtains a judgment which entitles
him to eject the occupant-—though the last sentence would seem to permit
the defendant to assert his claim in his answer.and have an issue directed
thereto submitted to the jury on the trial of the main issue. Faison v,
Kelly, supra; 42 C.J.S. 456,

The claim accrues when the owner seeks and obtains the aid of the
court to enforee his right of possession. Faison v. Kelly, supra; Merritt
v. Scott, supra; Wharton v. Moore, supra; Justice v. Baxter, 98 N.C. 405;
Pritchard v, Williams, 176 N.C. 108; Rogers v. Timberlake, supra. The
law awards to the owner the land and his rents and to the occupant the
value of his improvements. Harriett v. Harriett, 181 N.C. 75, 106 S.E.
221.

“A claim for betterments under the statute cannot be set up on the
trial to resist the plaintiff’s recovery, but by petition filed under a judg-
ment declaring the plaintiff the owner of the land.” Wood v. Tinsley,
supra. The plaintiff who establishes a superior title is entitled to judg-
ment for the land “but no writ of ouster should issue until defendant’s
judgment for betterments is satisfied. Albea v. Griffin, 22 N.C. 9.7
Bond v. Wilson, 129 N.C. 325; Harriett v. Harriett, supra; 27 A.J. 282;
42 C.J.8, 470.

The sole question is: “How much was the value of the property perma-
nently enhanced, estimated as of the time of the recovery of the same, by
the betterments put thereon by the labor and expenditure of the bona fide
holder of the same?” Pritchard v. Williams, 181 N.C. 46; G.S. 1-346;
27 A.J. 273.

Many other states have adopted statutes controlling the right to, and
prescribing the procedure for asserting, a claim for betterments. In
those jurisdictions where the local statute does not provide otherwise, the
great preponderance of cases on the subject are in accord with our deei-
sions. See Anno. 44 A.L.R. 479, 89 A.L.R. 635, 104 A.L.R. 577.

A consideration of the pertinent statute and our decisions thereunder
leads to the conclusion that thie interveners now possess no claim for
betterments presently enforceable in the pending action. The defendant
has not asserted a present right of possession or sought a judgment of
ouster. Indeed, she is not entitled to possession. All that she has done,
through her motion in the cause, is to remove a cloud from her title to
the remainder interest created by the foreclosure proceeding and the deed
executed pursuant thereto. Rumbough v. Young, supra.

The interveners are in the rightful possession of the land and are
entitled to the use of the improvements they have placed thereon. Until
the life estate of Maggie Bumpass they now own falls in and the owner
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of the remainder becomes entitled to possession, there can be no judgment
of ouster. At that time the right of possession may rest in someone other
than the defendant. And furthermore, there may not then be any im-
provements on the land for which the true owner must pay.

It would seem to be clear, therefore, that the petition of interveners
is premature and is made in the wrong action. They have no claim to
assert. That claim will accrue when and if the remainderman, after the
termination of the life estate, seeks to eject them from the premises.
Rumbough v. Young, supra.

No doubt the petitioners will desire to keep the buildings they have
erected on the premises in a state of good repair and insure them against
damage or destruction by fire. If the parties are unable to reach a satis-
factory agreement in respect thereto, the court below has the authority
to enter such order as he may deem advisable for the proteetion of all the
parties pending the termination of the outstanding life estate owned by
petitioners.

The judgment entered in the court below is

Affirmed.

MONTINE C. STANSEL, ApDMINISTRATRIX OF MABEL R. HARGROVE, Dk-
CEASED, v. J. C. McINTYRE, DoiNg BusiNess as TEXTILE MOTOR
FREIGHT, aAxp CHARLES EDWARD ADCOCK (OrigiNAL PARTiES DE-
FENDANT) AND JAMES H. AUSTIN axp MRS. JAMES H. AUSTIN (AppI-
TIONAL PARTIES DEFENDANT).

(Filed 30 January, 1953.)

1. Automobiles § 18a: Torts § 5—

A truck and a car collided. In the suit by the administratrix of a
passenger in the car, who was fatally injured in the collision, against the
owner and operator of the truck, the defendants are entitled to have the
driver of the car joined as a codefendant for contribution, together with
her husband upon the theory that he was liable for her negligence under
the family car doctrine, but it is incumbent upon them to allege and prove
that the driver of the car was guilty of negligence which concurred in
producing the injury. G.8. 1-240.

2, Pleadings § 19¢c—
A demurrer admits the truth of the facts properly alleged in the pleading.

8. Judgments § 32—
Ordinarily, in order for a judgment to constitute an estoppel there must
be identity of parties, of subject matter and of issues, and it is required
further that the estoppel be mutual.
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4, Same—

A judgment constitutes an estoppel only between the parties thereto and
their privies.

5. Same: Automobiles § 21: Torts § 5: Pleadings § 31—Prior judgment
between owners of vehicles involved in collision held properly pleaded
by one of them in subsequent action by administratrix of passenger
in car.

In an action by the owner and operator of a truck against the driver of
the car involved in a collision with it, in which the driver of the car filed
a counterclaim, it was adjudged that neither was entitled to recover be-
cause of the jury’s finding that the driver of the car was guilty of negli-
gence constituting a proximate cause of the accident. In this action by
the administratrix of a passenger in the car against the owner and oper-
ator of the truck, these defendants had the driver of the car joined as a
codefendant under G.S. 1-240, and alleged the prior judgment as constitut-
ing res judicata. Held: The prior judgment was properly pleaded since
as between these defendants and the driver of the car it constituted res
judicata upon the issue of the actionable negligence of the driver of the
car, and motion to strike such averments and demurrer thereto were
properly denied. Further, it would seem that such prior judgment would
be res judicata on that issue as against the husband of the driver of the
car, sought to be held liable for her negligence under the family car
doctrine.

6. Automobiles § 25—
The family purpose doctrine obtains in North Carolina.

PARKER, J., took no part in the consideration or decision of this case.

AprrraL by defendants Austin from Morris, J., at October Civil Term,
1952, of RoBEsox.

Civil action instituted 16 December, 1949, by Montine C. Stansel,
Administratrix of Mabel R. Hargrove, deceased, against J. C. McIntyre,
doing business as Textile Motor Freight, and Charles Edward Adcock,
driver of McIntyre’s truck and trailer, to recover damages for the alleged
wrongful death of Mabel R. Hargrove, heard upon motion of defendants
Austin to strike, and upon demurrer of defendants Austin to the third
further answer and defense of defendants MeIntyre and Adcock.

The action arose out of a collision on 16 August, 1949, on U. S. High-
way 74, near Polkton, Anson County, North Carolina, between a truck
and trailer owned by defendant McIntyre and operated by defendant
Adecock, traveling in eastern direction, and an automobile operated by
Mrs. James H. Austin, in which plaintiff’s intestate, Mrs. Hargrove, was
a passenger, traveling in western direction. Mrs. Hargrove died as a
result of the collision. The complaint of plaintiff filed in the action
alleges various acts of negligence on the part of defendants McIntyre and
Adeock as proximate cause of the collision and consequent injury to and
death of Mrs. Hargrove.
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The defendants MeIntyre and Adeock, answering, denied the allega-
tions of negligence set out in the complaint, and, as a further answer and
defense, and in bar of right of plaintiff to recover herein, averred that
Mrs, James H. Austin, driver of the automobile in which Mrs. Hargrove
was a passenger, was negligent, and that her negligence was the sole
proximate cause of the injuries to and death of Mrs, Hargrove.

And for a second further answer and defense and as a cross-action
under G.S. 1-240 against James H. Austin and his wife, Mrs. James H.
Austin, defendants McIntyre and Adcock set up claim for contribution
from Mrs. Austin and her husband, as alleged joint tort-feasors. And
these defendants aver, in substance, that the automobile in which Mrs,
Hargrove was riding was owned by James H. Austin, and maintained by
him as a family purpose car, and that it was being operated as such by
Mrs. Austin at the time of the collision here involved, and they move that
the Austins be, and they were named additional defendants, and served
with process.

Thereafter, the Austine filed answer denying in material aspect the
averments so made against them, and averred sole negligence in various
aspects on part of defendants MeIntyre and Adeock proximately causing
the injury to and death of Mrs. Hargrove. And in paragraph 14 the
Austing averred that the answering defendant, Mrs. James H. Austin,
had previously in an action, which was then pending in Superior Court
of Scotland County, made claim against defendants McIntyre and Adcock
for $100,000 for the injuries sustained by her in said collision.

In this connection, prior to the institution of the present action, defend-
ants MclIntyre and Adcock had sued Mrs. Austin in Scotland County
for recovery of damages for property damage and personal injuries,
respectively, arising out of the same collision, and Mrs. Austin had there
filed a eounterclaim seeking to recover damages for her personal injuries.

These Scotland County actions were twice before the Supreme Court,
as reported in 232 N.C. 189 and 235 N.C. 591, and were pending at the
time the Austins filed answer in the present case.

Subsequently a trial was had in the Scotland County cases, and the
cases consolidated for purpose of trial were submitted to the jury upon
appropriate issues, and upon verdict returned judgment was rendered in
Superior Court, and, on appeal, affirmed by Supreme Court. See 235
N.C. 591.

Thereafter defendants MecIntyre and Adeock, by permission of the
court, filed herein an amendment to the answer filed by them in this
action, and for said amendment averred, for a third answer and defense,
the matters of record constituting the judgment rolls in the Scotland
County cases, above referred to, pleading and attaching copies of com-
plaints, answers and issues submitted to and answered by the jury, and
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the judgments of the court constituting same, as a bar to the plea of
defendant Mrs. James H, Austin that the death of plaintiff’s intestate,
Mrs. Hargrove, was due solely to the negligence of these answering de-
fendants, and that said defendant Mrs. Austin was in no way negligent;
and that the judgments of the court in said actions are res judicata of
the issue as to whether the negligence of defendant Mrs, James H. Austin
was one of the proximate causes which contributed to the injuries to
plaintiff’s intestate, resulting in her death. Wherefore, these answering
defendants pray judgment in accordance with these averments.

In this connection, it appears that of the issues submitted to the jury
in the Scotland County actions, these were answered by the jury as shown:

“1. Was the plaintiff J. C. MecIntyre and the plaintiff Charles E.
Adcock injured and damaged by the negligence of the defendant, Mrs,
James H. Austin, as alleged in the complaint? Answer: No.

“4, Was the defendant Mrs, James H. Austin injured and her property
damaged by the negligence of the plaintiffs, as alleged in the cross-
actions? Answer: Yes.

“5. Did the defendant, Mrs. James H. Austin, by her own negligence
contribute to her injury and damage as alleged in the replies? Answer:
Yes”; and that upon this verdict of the jury the court entered judgment
in each of the Scotland County actions adjudging that plaintiff recover
nothing of defendant and that defendant recover nothing of plaintiff.

The defendants Austin moved the court to strike from the record the
third further answer and defense set out in the amendment to answer of
defendants MeIntyre and Adecock, for that “A. The facts therein set forth
are irrelevant and immaterial to the matters at issue herein, and are
highly prejudicial” to movants, and “B. The allegations of paragraphs 1,
2 and 3 of said third further answer and defense do not constitute a proper
plea to be made by answer or amendment to answer, they being, if any
plea, a reply to the answer of the defendants Austin to the original
answer of the defendants MeIntyre and Adcock.”

And the defendants Austin demur to the third further answer and
defense of defendants McIntyre and Adcock, and for their cause of de-
murrer show:

“(A) That paragraphs 1, 2 and 3 of said Third Further Answer and
Defense, wherein those defendants purport to plead a plea in bar to the
demurring defendants’ plea that the death of plaintiff’s intestate was due
to the sole negligence of the defendants, McIntyre and Adcock, do not set
forth facts sufficient to constitute a defense nor a plea in bar nor to
entitle said defendants, McIntyre and Adcock, to the relief demanded,
for that the facts, records and judgments therein pleaded do not consti-
tute an adjudieation that the negligence of the defendant, Mrs. James H.
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Austin, was one of the proximate causes of the death of plaintiff’s intes-
tate, and are not res judicata to that effect.”

The cause came on for hearing at October Civil Term, 1952, of Supe-
rior Court of Robeson, upon the motion and the demurrer of the defend-
ants Austin as above set forth, and, after consideration thereof, the court,
being of opinion that both should be disallowed, ordered that said motion
to strike be, and it is denied, and said demurrer is overruled.

To this order defendants Austin except, object, and appeal to Supreme
Court and assign ervor.

Smathers & Carpenter, McLean & Stacy, and James B. Mason for
defendants, appellees.
McKinnon & McKinnon for defendants, appellants.

WinsorNE, J.  Appellants assign as error the rulings of the trial court
(1) in denying their motion to strike, as irrelevant, immaterial and preju-
cial, the “third further answer and defense” which by permission of court
was filed by the original defendants, McIntyre and Adcock, as an amend-
ment to their answer, and (2) in overruling their demurrer to the “third
further answer and defense” of original defendants, for that the matters
averred do not constitute an adjudication that the negligence of Mrs,
Austin was one of the proximate causes of the death of plaintiff’s intes-
tate, Mrs. Hargrove, and, hence, are not res judicata to that effect.

However, in the light of the provisions of the statute G.S. 1-240, for-
merly C.8. 618 as amended, and of pertinent decisions of this Court, error
in these respects is not made to appear.

It is provided by this statute, (.S, 1-240, that in an action arising out
of a joint tort wherein judgment may be rendered against two or more
persons or corporations, who are jointly and severally liable, and only
one, or not all of the joint tort-feasors are made parties defendant, those
tort-feasors made parties defendant may, at any time before judgment is
obtained, upon motion, have the other such joint tort-feasors brought in
and made parties defendant in order to determine and enforce contribu-
tion. Freeman v. Thompson, 216 N.C. 484, 5 S.E. 2d 434; Godfrey v.
Power Co., 223 N.C. 647, 27 S.E. 2d 736; Wilson v. Massagee, 224 N.C.
705, 32 S.E. 2d 835; Evans v. Johnson, 225 N.C. 238, 34 S.E. 2d 73;
Pascal v. Transit Co., 229 N.C. 435, 50 S.E. 2d 534; Tarkington v. Print-
ing Co., 230 N.C. 354, 53 S.E. 2d 269; Herring v. Coach Co., 234 N.C.
51, 65 S.E. 2d 505,

In the Evans case, supra, opinion by Devin, J., now Chief Justice,
decisions of this Court in reference to provisions of G.S. 1-240 are sum-
marized in this manner: “The purpose of the statute is to permit defend-
ants in tort actions to litigate mutual contingent liabilities before they
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have accrued . . . so that all matters in controversy growing out of the
same subject matter may be settled in one action . . . though the plain-
tiff in the action may be thus delayed in securing his remedy.”

Moreover, this Court has held that where a plaintiff in a tort action
does not demand any relief against an alleged joint tort-feasor brought
into the action, on motion of the original defendant, pursuant to the pro-
visions of G.S. 1-240, the burden is upon the original defendant to prove
his cross-action for contribution. Pascal v. T'ransit Co., supra.

And in the case in hand, the original defendants, McIntyre and Adcock,
having invoked the aid of this statute, G.S. 1-240, for the purpose of
determining and enforcing contribution, as between them and Mrs.
Austin, have the burden of alleging and proving facts constituting her a
joint tort-feasor with them in respect to the collision between the truck
and trailer owned by defendant McIntyre and operated by defendant
Adcock, and the automobile operated by Mrs. Austin in which it is alleged
by plaintiff Mrs, Hargrove was then a passenger and sustained injuries
resulting in death. Such controversy is between the original defendants,
MelIntyre and Adcock, on one hand, and Mrs. Austin on the other,
authorized to be injected in the plaintiff’s action, to the end that settle-
ment of the whole controversy be had in a single action. Gaffrney v.
Casualty Co., 209 N.C. 515, 184 S.E. 46; Freeman v. Thompson, supra;
Godfrey v. Power Co., supra.

In the light of this statute, G.S. 1-240, and these principles applied to
the factual situation in hand, it would seem that the matters sought to be
stricken are both material and relevant to the cross-action of the original
defendants against Mrs. Austin.

Therefore, admitting the truth of the facts averred in the “third fur-
ther answer and defense,” pleaded by the original defendants, as is done
when the sufficiency of a pleading to state a cause of action is challenged
by demurrer, this question arises: Is the judgment in the Scotland
County actions determinative of the question as to whether or not Mrs.
Austin was a joint tort-feasor with MecIntyre and Adcock in respect to
the same collision there involved when it becomes the subject matter of
another tort action instituted by a plaintiff who was not a party to the
Scotland County case? Bearing in mind that the controversy here as to
right to contribution, within the provisions of G.S. 1-240, is one between
MeIntyre and Adecock, on one hand, and Mrs, Austin on the other, who
were the parties to the Scotland County cases, settled prineiples of law
dictate an affirmative answer. See Armfield v. Moore, 44 N.C. 157;
Crawford v. Crawford, 214 N.C, 614, 200 S.E. 421; Gibbs v. Higgins,
215 N.C. 201, 1 S.E. 2d 554; Leary v. Land Bank, 215 N.C. 501, 2 S.E.
2d 570; Current v. Webb, 220 N.C. 425, 17 S.E. 2d 614; Cannon v.
Cannon, 223 N.C. 664, 28 S.E. 2d 240; Craver v. Spaugh, 227 N.C. 129,
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41 S.E. 2d 82; Tarkington v. Printing Co., supra; King v. Neese, 233
N.C. 132, 63 S.E. 2d 123; Herring v. Coach Co., supra; Snyder v. Oil
Co., 235 N.C. 119, 68 S.E. 2d 805; Coach Co. v. Stone, 235 N.C. 619,
70 S.E. 2d 673.

Generally to constitute a judgment an estoppel there must be identity
of parties, of subject matter, and of issues. And it is elementary that
the estoppel of a judgment must be mutual, and “ordinarily the rule is
that only parties and privies are bound by a judgment.” See Leary v.
Land Bank, supra.

Moreover, in Current v. Webb, supra, the Court, quoting from 2 Free-
man on Judgments, Sec. 670, states: “‘There is no doubt that a final
Judgment or decree necessarily afirming the existence of any fact is con-
clusive upon the parties or their privies, wherever the existence of that
fact is again in issue between them, not only when the subject matter is
the same, but when the point comes incidentally in question in relation
to a different matter, in the same or any other court.””

And, continuing in the Current case, ‘It is not necessary that pre-
cisely the same parties were plaintiffs and defendants in the two suits;
provided the same subject in controversy, between two or more of the
parties, plaintiffs and defendants in the two suits respectively, has been
in the former suit directly in issue, and decided.”” See other cases cited,
including Leary v. Land Bank, supra.

And in the Tarkington case, supra, Stacy, C. J., speaking in respect to
a similar situation, stated the prineiple as follows: “The prior suit as
between the then parties litigant determined the question whether the
driver of the automobile was contributorily negligent or a joint tort-
feasor with the owner and driver of the truck in bringing about the
collision. Hence, as between the parties there litigant, this matter would
seem to be res judicata,” citing Cannon v. Cannon, supra.

And in Herring v. Coach Co., supra, another case similar to the one
in hand, opinion by Dewin, J., it is declared: “The rule seems to have
been established that when in a eross-action by the defendant against an
additional defendant for contribution<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>