ANNOTATIONS INCLUDE 168 N. C.

NORTH CAROLINA REPORTS
VOL. 24

CASES AT LAW ARGUED AND DETERMINED

IN THE

SUPREME COURT

OF

NORTH CAROLINA

DECEMBER TERM, 1841
JUNE-TERM, 1842

JAMES TREDELL
(2 Irk.)

ANNOTATED BY
WALTER CLARK

RALEIGH
REPRINTED ¥OR THE STATE
EDWARDS & BROUGHTON PRINTING CO.
STATE PRINTERS
1915



CITATION OF REPORTS

’

Rule 62 of the Supreme Court is as follows:

Inasmuch as all volumes of Reports prior to the 63d have been reprinted by .
the State with the number of the Reports instead of the name of the Reporter,
counsel will cite the volumes prior to 63 N. C. as follows:

1 and 2 Martin, . 9 Iredell Law as 31 N. C.
Taylol‘ & Conf. E- as 1 N. C. 10 M “ . « g9 “
1 Haywood “ o2 0 11 “ “ “ 33
2 [ “ 3 £ 12 13 @ (13 34 £
1 and 2 Car. Law Re- “ o4 . 13 “ “ “ 8 o«
pository & N, C. Term } 1 “  Ha. “ 86
1 Murphey [ 5 [ 2 [ [ [ _37 4
“ 13 6 [13 3 ) €< € [13 38 1]
[ (3 7 [ 4 " “ “ 39 4%
Hawks “ 8 ¥ 5 “ o “o40 ¢
£ (13 9 114 6 4" (3 [ 41 [}
[ “ 10 13 7 g [ [ 42 “
11 g 11 6“ ) 8 13 “ “ 43 ¢
‘Devereux Law . “ 12 ¢ Busbee Law o440
[ [ ‘ 3 13 (13 “ Eq' g 45 [ )
“ “ “ 14 1 Jones Law - 46 ¢
£ 3 € 15 [ 2 £ " (13 47 “
g Eq‘ “ 16 [13 3 [ [ 13 48 [1}
3 [ g 17 [ 4 [{3 "§ [ 49 [
Dev. & Bat. Law “ 18 ¢ 5~ “ “ B0
£ [{] “ 19 [ 6 i3 [} 3 51 "
& 4 L1 “ 13 20 (13 7 [ §% [ 52 “
Dev. &. Bat. Eq, “ 21 ¢ 8 o« ¢ “ 53 ¢
[ £ “ 22 13 1 (4 Eq. £“% 54 6
Iredell Law “ 23« 2 ¢« “ g5 “
“ " . ({3 24 ({3 3 1 § [ 56 [{]
[ “ {3 25 £i 4 (13 “% 6« 57 "
g 1 §* 26 13 5 6% “ £ 58 [
13 [ “ 27 [ i 6 £“ [ [ 59 "
“ “ “ 28 o« 1 and 2 Winston “ 80
« “ “ 29 Phillips Law “ 81
4" (13 “° 30 [ [ Eq. . ({3 62 [3

CO~ICHI QUi COLD 3 DO k=i CO DD =4 DD = i 0O DD b= i 09 DO 4 €O B

fs==In quoting from the reprinted Reports counsel will always cite the
marginal (4. e, the original) paging, except 1 N. C. and 20 N. C., which are
repaged throughout without marginal paging.



JUSTICES

OF THE

SUPREME COURT

OF

NORTH CAROLINA

CHIEF JUSTICE:

THOMAS RUFFIN.

ASBOCIATE JUSTICES

JOSEPH J. DANIEL. WILLIAM GASTON.

ATTORNEY-GENERAL

HUGH McQUEEN.

REPORTER .
' JAMES IREDELL.

CLERK:

JOHN L. HENDERSON.

~ DEPUTY CLERK:
EDMUND B. FREEMAN.

MARSHAL
SHERIFF OF WAKE COUNTY,
Ez Officio,
3



JUDGES OF THE SUPERIOR COURTS

Name. - Oounty:
THOMAS SETTLE .1ttt vt tinaren it ennrenaeenneenns Rockingham.
MarraIias E. MANLY. ..ottt iien e e Craven
JOEN M. DIOR. . ... oottt Guilford.
Wirtzam H., BATTLE. .. ...oviiiiit i Wake
FREDERIC NASH ...ttt ee e Orange.
JOEN L. BAILEY.. ..o Pasquotank.
Rrcemoxp M. PE;‘&RSON .............................. Davie

SOLICITORS

Name, District. County
Davip OUTLAW ............... First Distriet .......... Bertie.

J W.Bryaw................. Second Distriet ......... Craven.

Huex McQUEEN ............. Third Distriet ......... " Wake.
Attorney-General ez officio.

JorN F. POINDEXTER.......... Fourth Distriet ........ Stokes.
Solicitor-General ez officio.

RoBERT STRANGE ............. Fifth Distriet .......... Cumberland,

Hamrzron JoNgs ..v.vin..... Sixth Distriet .......... Rowan.

Jorx G. BysuM.............. Seventh Distriet ....... Rutherford.




CASES REPORTED

A PAGE
Adams v. Hayes ............... 361
Alexander, Morrow v. ......... 388
Allen, Baldridge v. ........... 206
Alley, Metcalf v, .............. 38
Allman v. Davis .............. 12
Anderson, Newsom V., ......... 42
Andrews, Waugh v. ........... 75
B
Baldridge v, Allen ............ 206
Ballew v. Clark ............... 23
Bank v, Williamson ......... 147
Barrow, Moore V. ............ 436
Baugas, Long v. ............. 290
Baum v. Stevens ............. 411
Beeding, Rich v. .............. 240
Belisle, MasSsey V. ..vvvvvnnnnnns 170
Blackledge v. Clark ........... 394
Blume v. Bowman ........... 338
Blythe v. Lovingood .......... 20
Booth, Hugg v. .....ovvivennn 282
Bowman, Blume v. ............ 338
Bracken, Wilkerson v. ......... 315
Bradley, Lewis v. ............. 303
Brinson, Stapleford v. ........ 311
Buchanan v, MclIntosh ........ 53
Buie v. Buie .................. 87
Byrd, Griffith v. .............. 72
C
Canal Company, Dailey v. ..... 222
Cannon v. Peebles ........... 449
Clark, Ballew v. .............. 23
Clark, Blackledge v. .......... 394
Clary v. Clary ......ovvevvunun. 78
Coffield, Mixon V. ............. 301
Cope, Wardens v. ........... 44
Cox v. Skeen ................. 220
Cox v, Wilson ............... 234
D
Dailey v. Canal Company ..... 222
Davis, Allman v. ............. 12
Deaver v. Rice ............... 280
Deberry, Green Vv, ............ 344
Devane v. Fennell ............ 36
Dickson, Eason v. ............ 243
Dudley v. Robinson ........... 141
E
Eason v, Dickson ............. 243
Eason, Jones V, ............... 331
Ellis v. R. R. ................ 138
Ellison, Smithwick v, ........ 326
i
Falls v. McAfee .............. 236

PAGE
Finley v. Smith .............. 225
Fortescue v. Spencer .......... 63
Freeman, Holley v. ........... 218 .
Fuller v. Wadsworth ......... 263
G
Gardner v. King ............. 297
Gardner v. Rowland .......... 247
Garris v. R. R, .............. 324
Gates, Love V. ......cciven.nn 14
Gause, Lee v. ................ 440
Gerenger v. Summers .......... 229
Glover, Pool v. ............... 129
Green v, Deberry .............. 344
Griffith v, Byrd .............. 72
H
Hatterman, Saunders v. ....... 32
Hayes, Adams v. ........cons. 361
Holley v. Freeman ............ 218
Hubbard v. Troy ............. 134
Hugg v. Booth .............. 282
Hyatt v. Tomlin .............. 149
J
Jacocks v, Mullen ............. 162
Jones v. Eason ............... 331
) K
Kerns, McNamara v. ........... 66
Kerns, Torrence v. ........... 71
King, Gardner v. ............. 297
Kingsey v. Rhem ............. 192
L .
Lane, Moffitt v, ............... 254
Lee V. GAUSE .....vvvvnvenenns 440
Lewis v. Bradley ......co0.0.. 303
Long v. Baugas ............. 290
Love v. Gates ......cavvnvnnn 14
Lovinggood, Blythe v. ......... 20
Low, Smith v. ................ 457
M
McAfee, Falls V. .......ovvunnn 236
McIntosh, Buchanan v,......... 53
McLean, Spencer v. .......... 93
McNamara v, Kerns .......... 66
Magness, Reynolds v. ......... 26
Massey V. Belisle ............. 170
Matthews v. Matthews ......... 217
Metealf v. Alley ............. 38
Miller v. Richardson .......... 250
Mixon v. Coffeld .............. 301
Moffitt v. Lane .............. 254
Moore, Waddell v, ........... 261



CASES REPORTED.

PAGE
Moore v, Barrow ....... PN 436
Morris, Plercy v. ..ovivievnnn 168
Morrow v, Alexander ......... 388
MosS V., MOSS tuvvvenesvsecens 55
Mullen, Jacocks V. ..... ceeeess 162
N N
Newsom v. Anderson .......... 42
Newsom v. Thompson ...... e 277
P
Peebles, Cannon V. .......... . 449
Piercy v. MOrris ..vvvvvnnrnnnn 168
Pool v. GIOVEr ....ivevvernnns 129
Price v, Sharp ...ovvvvvennven. 417
R
R.R,EBllig v. ...ovvvvvvnnn, eees 138
R.R, Garris v. ......... veeseas 324
Reddick, Waddell v. ......... 424
Reynolds v. Magness .....0000s 26
Rhem, Kinsey v. ........ vesias 192
Rice, Deaver v. .......00000a.. 280
Rich v, Beeding ........... Vel 240
Richardson, Miller v. ...cveve.. 250
Robinson, Dudley v, ...veveses, 141
Rowland, Gardner v, .......... 247
Rowland v. Rowland .......... 61
S
Saunders v. Hatterman ..... Lo 32

Sharp, Price v. 417
Simmons v. Sikes ........... 98

Skeen, Cox V. ...... ceieeress 221
Slade v, Washburn ............ 414
Smith, Finley v, ......... vrees 225
Smith v. LOW ....vvvevvevsns.. 457
Smithwick v. Ellison .......... 326
Spencer, Fortescue V. ......... 63
Spencer v. McLean ..... veveess 93
Spencer V. Spencer ........... 96
Stapleford v. Brinson .......... 311
S. v. Allen ........ P ... 183

S. v. Carroll .......c0.. ceeees 287

PAGE
S. v. Cockerham ..........004s 204
S. v. Davis ..veveviniinn ve... 153
S. v. Gallimore .......... cees 372
S. v. Halcombe .......e00000s 211
S. v. Justices of Moore ......... 430
S. v. Kirby ...cvvvvnee [ 201
S. v. Lightfoot .............. 306
S. v. MCGeEe ..vvvvrnnnnnnansn 209
8. v. Martin ...... [P 101
S. v. Morrison ......cevvuenenn 9
S. v. Norton ....cvevvennensas 40
S. v. Patterson ............00. 346
S, v. Powell ........ivivvvinnn 275
S.v. Red ...viiviniiiiinnnns 265
S.v.Roane .....vviiiniivennns 144
S. v. Robeson ......vvvvvinnes
S, v. Smith ..........c0u.. 127, 402
S.v. Stalleup ..o vvivniiirininn 50
S. v. Trammell .........c00... 379
S, v. Wall ........... 267, 272, 275
Stevens, Baum V., .......0000.n 411
Summers, Gerenger v. ......... 229
T
Thompson, Newsom V., .vvevense 277
Tomlin, Hyatt v. ........0.e. 149
Torrence v. Kerng ........c00.. 71
Troy, Hubbard v. ............. 134
w
Waddell v, Moore ....... veees 261
Waddell v. Reddick .........u. 424
Wadsworth, Fuller v. .......... 263
‘Wardens v, Cope ...... ceeeen. 44
Washburn, Slade V. ....o00u.. . 414
Watson v. Willis ....oevvvuenes 17
Waugh v. Andrews ........... 175
‘Wilkerson v. Bracken ........ 315
Williamson, Bank v, ....v0.000. 147
Willis, Watson v. coovviiveennns 17
Wilson, CoxX V. .vivvinnnsninns 234
Z
Ziegenfuss, ex parte .......... 463



CASES CITED

Adcock v. Fleming ........... 19

Aldridge, S. V. civiiiiiiiiiinns 14
Allen v, Greenlee ............ 13
Ayres v. Parks ......iiiiinn 10
Bank v.Pugh ................ 8
Bank, Seawell v. ............ 14
Barden v. McKinnie .......... 11
Battle, Harrison v. .......... 17
Bell v. Dozier ....vovvvivninns 8
Bennett v. Holmes ........... 18
Brisendine v, Martin ......... 23
‘Brodie, JONes V. ...vervvnenns 7
Broghill v. Wellborn ......... 15
Brown, S. V. coeoviraeens SR 7
Brownrigg, Vines v. ......... 18

Burgwyn V. Devereux ........ 23

Carraway, GOVernor v. ........ 14
Carson, S. V. «vevvunns Ceeeaaa 19
Caswell, Doak V. ........... 2
Clayton, Grubb v. ....... ceees 8
Cole v. Cole ......... Cereaaes 23
Cotton v. Evans .....covveuee 21
Crowell v. Kirk .......oc.0nn 14
Crump, Markland v. .......... 18
Davis v. Gulley ......covvunne 19
Davis, 8. v. ...ooiuenn ST 4
Devereux, Burgwyn V. ....... 23
Doak v. Caswell .............. 2
+ Dozier, Bell v. ........... ... 8
Dunns v. Johes ........... e 20

Enloe, S. V. ...civiveennins
Erwin v. Maxwell .
Evans, Cotton V.

Fagan v. Newsom ..... Ceeens 12
Farley v. Lea .......... Ceeeen 20
Fitts v. Green ..... [ <14
Fitzgerald, S. v. ....... veeess 18
Fleming, Adcock v. ......c0vus 19
Garland, Stewart v, ..... ceeeaa 23
QGilehrist, Leak v. ..... Ceeres 13
Gilehrist v. Marrow ......... 4

A
N. C,
N. C.,
N. C,,
N. C,
. B
N. C,
N. C.,.
N. C,
N. C,
N. C,
N. C,,
N. C,
N. C,
N. C,
N. C,
N. C,
N. C.,

C
N. C,-
N. C,
N. C,
N. C,
N. C,
N. C,
N. C,
N. C,

D
N. C,,
N. C,
N. C,
N. C,
N. C,
N. C,

E
N. C,
N. C,,
N. C,

F
N. C,
N. C,
N. C,
N. C,
N. C,

G
N. C,
N. C,
N. C,

7

436 ..ol . 215, 216
368 ..... e reieeeeeians ceves 49
B vieeeens 421
£ U 448
460 ... ieiiiiiiie e 390
284 .iiiiieiiiaean, veresess 252
£35S . 80
e 446
360 ...t 238
N 37
B83 L.t i 320
R 421
333 L 321-
1 433
22 e e 35
307 oottt 227
2 N 343
408 Lt oo 377
470 tiiiiiiii i e e 377
470 ..... Cer e eeiranees .
93 ... ey 447
410 ...... Peieeeas N . 412



CASES CITED.

Gilliam, Hicks v. ........... 15
Governor v. Carraway ....... 14
Grandy v. Sawyer ........... 9
Green, Fitts v, ............... 14
Green, Jones v, ............. 20
Green v. Ricks .............. 14
Greenlee, Allen v. ........... 13
Grice v. Ricks .............. 14
Grist v. Hodges .............. 14
Grubb v. Clayton ............ 3
Gulley, Davis v. ............ 19
Haddock, S. V. .......ivvvinn 3
Harrison v. Battle ........... 17
Hawkins, Wilcox v. .......... 10
Herrin v, McEntyre .......... 8
Hicks v, Gilliam ............. 15
Hodges, Grist v. ............. 14
Holmes, Bennett v, .......... 18
Huggins v, Ketchum ......... 20
Irvine, Miller v. ........... 18
Jim, 8. V. .. 12
Jones v. Brodie .............. 7
Jones, Dunns v. ... .oheeennn 20
Jones v. Green ............... 20
Jones, Ryder v. ......... ... 10
Jones, 8. V. .., 23
Jones, S. V. .....iiiiiein, 23
Kerns, McNamara v. ......... 24
Ketchum, Huggins v. ........ 20
King, S. v. .....ccvvn N 20
Kirk, Crowell v. ............. 14
Lea, Farley v. .....covvvvn. s 20
Leak v. Gilehrist ............ 13
Lewis, S. v. ... iiiiiiiiiis 10
Littlejohn, McKinder v, ....... 23
McEntire, S. v. ... 4
McEntyre, Herrin v. .......... 8
McKinder v, Littlejohn ........ 23
McKinnie, Barden v. .......... 11
McNamara v. Kerns .......... 24
Markland v, Crump ........... 18
Marrow, Gilchrist v. .......... 4
Martin, Brisendine v. ......... 23
Matthews v. Smith ........... 19
Maxwell, Ervin v, ............. 7
Miller v. Irvine ............... 18
Mills, 8. V. . ..ot 13
MoSeSs, S. V. virvii i 13

Z
Q

P

ZRALALL

ZAzzz | AZZZAZZZ

2227

© aannanccaneea & acae t acca ¥ acaccona

m

eYeloleletetele

L}

&~

&

217 433
436 .. 215, 216

Bl 345
201 e 342
488 L. 416
362 . 305
70 208

B2 e 31
198 o 445
318 e 448
360 . e, 238
152 Lo, 376
537 L. 131, 132

84 L 345
410 . 446
217 433
198 oo e 445
436 L 293
550 .o 460, 462
403 ... i 300
B42 e 377
354 ... 448
201 Lo e 433
488 L 416
24 . 73
129,414, . ... ..l 184
135 434
B6 L. i 71
550 ... i 460, 462
661 ..., 184
855 L 80
307 e 227

03 e 447
3 124, 125

B6 . 216
267 e 160, 161
410 ..o e 446

B6 L. 218
279 e 18

66, . 71

94 L. e 446
410 .. e 412
286 . 30
28T e e 216
241 oo 412
403 L. i 300
420 .. 124
452 L. 376



CASES CITED.

Neese, S. V. ....... [P 4
Newsgom, Fagan v. ............ 12
owen, 8. V. ... 5
Parks, AyTres V. ..oovevivneenn 10
Pendergrass, S. v. .......... .. 19
Picot v, Sanderson ............ 12
Proctor v, Pool ............... 15
Pugh, Bank v. ................ 8
Pugh v. Wheeler .............. 19
Ricks, Green v. .......ovovvunn 14
Ricks, Grice v. ............... 14
Ryder v.Jones ............... 10
Sanderson, Picot v. ........... 12
Sawyer, Grandy v. ............ 9
Seaborn, S. V. ...viiiieiiai 15
Seawell v, Bank .............. 14
Scrogging v. Scroggins ........ 14
Shaw, S. V. vvviviiweeiinenns 13
Sherrod v. Woodard .......... 15
Shirley, S. V. ..vviiiiiiiiiin 23
Shuford, Stockstill v. ......... 5
Smith, Matthews v. ........... 19
Smith, 8. V. ... 10
Spear, Strong v. ... 2
S. v. Aldridge ................ 14
S.v.Brown, .................. 7
S, v.Carson ... 19
S.v.Davis .......coi i 4
S.v.Enloe ................... 20
S. v, Fitzgerald ............... 18
S. v. Haddock ................ 3
S.v.Jim ... 12
S.v.Jones ... 23
S.v.Jones ......c.iiiiiiiniin 23
S.v.King ...........oi 20
S.v.Lewis ............. 10
S. v. McEntire ................ 4
S.v. Mills vovvvii et i 13
S.v. Moges .........chvuenun 13
S.v.Neese ................... 4
S.v.Owen ................... 5
S. v. Pendergrass ............. 19
S, v. Seaborn .,...........0.., 15
S.v.Shaw ..,.....oiviiin 13
S.v. Shirley .................. 23
S.v.Smith ................... 10
S.v. Twitty . ........ovvinnns 9
S.v.Upton ........covvvvunnn. 12
S.v.Wall .,.................. 24
Stewart v, Garland ........... 23
Stockstill v. Shuford ......... 5
Strong v. Spear .............. 2

plieletetotclololoYoYototololete Yot o foloTe et eYo Yol otote Yo Yot ol oYt eYe Yot et ot eYe

470112'.'.:'.:::: ..............



CASES CITED.

Tate v. Tate ...covvvivivninnns

Tomlin, Walton v. ............ :

Twitty, S. V. oo tiiviii i

Wall, 8. V. oovniiviniiiiiina.s
Walton v, Tomlin ............
Wellborn, Broghill v. .........
Whittington v, Whittington....
Wilcox v, Hawkins ............
Wilson v, Wilson ...........u.
‘Wheeler, Pugh v. .............
Woodard, Sherrod v. ..........

Az4z2Z2227

eYetel

eYeteletetetole

- N N

10

2 392
B98 i i e 152
L 357
BI3 .. e 360
289 e 293
267 coiiiiienin, 274, 275, 276, 309
593 .., 152
1 419

64 ...l I 57

84 i i e 345
154 i e 233

B0 viviiiiee i Ceneees 233
360 ..., 31



CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

NORTH CAROLINA

DECEMBER TERM, 1841

STATE v. ISAAC MORRISON.

‘Where an indictment charges a rescue, and also an assault and battery, and
the defendant is convicted generally; if the averments as to the rescue are
uncertain or bad, these may be rejected as superfluous and immaterial,
and the court may proceed to pass judgment upon the verdict as for an
assault and battery.

AppraL from Manly, J., Fall Term, 1841, of Macox,
This indictment against the defendant was in the following words,
viz.: .

State oF NorTH CAROLINA, o5 Superior Court of Law,
Macox Counry. ) Fall Term, 1839.

The jurors for the State upon their oath present, that William Staleup
is one of the constables of the county of Macon, and that John
Wilson is one of the justices of the peace for said county, and (10)
that the said John Wilson, so being one of the justices of the
peace of said county, on 20 May, 1839, did duly issue an execution to
any lawful officer of said county, and the said execution being directed
and delivered to the said William Staloup by the said John Wilson, jus-
tice as aforesaid, and he, the said justice, having competent power and
authority to.issue said execution, and the said William Staleup, by vir-
tue of the said execution, commanding him to execute and sell as much |
of the goods and chattels of the said Isaac Morrison as will make the
sum $29 principal, and 94 cents interest, and 40 cents costs, did seize
and take into his possession, by virtue of the aforesaid execution, one
sorrel studhorse, the property of the said Isaac Morrison, on 20 May,
1839 ; and the jurors aforesaid, upon their oath aforesaid, do further
present, that the said William Stalcup, so being in the lawful possession
of the horge aforesaid, by virtue of his office and the aforesaid execution,

11



IN THE SUPREME COURT. [24

STATE v. MORRISON.

on 21 May, in the year of our Lord one thousand eight hundred and
thirty-nine, the said Isaac Morrison, in the county aforesaid, on the day
and year last aforesaid, with foree and arms in the county aforesaid, in
and upon the said William Stalcup, there and then being constable as
aforesaid, and then and there lawfully having the said horse aforesaid in
his custody by virtue of the said execution, for the cause aforesaid, in the
due execution of his office then and there being, did make an assauls,
and him, the said William Stalcup, then and there did beat and bruise,
and ill treat, to his great damage; and the said Isaac Morrison took the
said sorrel studhorse out of the custody of the said William Staleup, and
against the will of him, the said William Staleup, then and there unlaw-
fully and foreibly did rescue and take from and out of the possession of
said William Stalecup, and against the will of him, the said William
Staleup, there and then unlawfully and foreibly did rescue, to the great
hindrance of public justice, in contempt of the laws of the State, to the
evil example of all others in like cases offending, and against the
(11 ) peace and dignity of the State. J. W. Guinw, Solr.

The defendant having appeared at Fall Term, 1841 moved to quash
the indictment, which motion was overruled. He then entered the plea
of not guilty; and the jury found him “Guilty in manner and form as
charged in the bill of indictment.” The defendant’s counsel then moved
in arrest of judgment, which motion was also overruled, and the court
proceeded to pass judgment, from which the defendant appealed to the
Supreme Court.

For the State, J. W. Bynum, solicitor for Seventh Circuit, who, by
appointment of the Court, attended to the business of the State at this
term, in the absence of the Attorney-General, detained from the Court
by indisposition. ‘

No counsel for the defendant.

Gaston, J. The only question presented in this case is whether the
indictment be sufficient in law to warrant the judgment which has been
pronounced upon it. The averments in the indictment, with respect to
the issuing by the magistrate and the delivery to the constable of the
. execution under which the defendant’s horse was seized, and which
horse he is charged to have forcibly rescued, are not set forth with eriti-
cal precision; but whether, on that account, these averments are uncer-
tain and bad, it is unnecessary for us to comsider; for, if they be, the
indictment nevertheless contains a distinet charge of assault and battery,
to which no exception can be taken. The verdict finds the defendant
guilty in manner and form as charged in the indictment, and, of con-
sequence, guilty of the assault and battery therein contained. If all the

12



N.0] DECEMBER TERM, 1841,

ALLMAN v, DAvis.

‘averments so questioned be as exceptionable as is supposed, they may
be rejected as superfluous and immaterial, and enough will remain to
warrant the judgment.

Prr Curram. - Affirmed.

Cited: S. v. Baker, 63 N. C,, 281; 8. v. Cross, 106.N. C., 651; 8. v.
Toole, 1b., 740; 8. v. Brady, 107 N. C., 824.

. (12)
JOHN R. ALLMAN v. DOUGLASS DAVIS.

In an action for goods sold and delivered, a delivery, actual or constructive,
must be shown, If the goods were bargained for, but the delivery post-
poned for the happening of some future event or to some future period,
the sale was not complete, and the vendor has no right to sue for the pur-
chase money,

- Assunmpsir for goods sold and delivered, tried at Fall Term, 1841, of
Macox, before Manly, J. '
The principal question was as to a wagon alleged to have been sold
and delivered at the price of $125. It appeared from the evidence that
this article was in the yard of the plaintiff, and the parties were negoti-
ating about the sale of it for some time without any person being pres-
ent. When they came into the plaintiff’s storehouse, the defendant pro-
ceeded to purchase certain materials for making harness for the wagon,
and desired that they might be put away until he should come for it.
The plaintiff then stated that he had sold the wagon for $125, when the
defendant remarked that there were no bows to the wagon yet; to which -
the plaintiff replied, “he had them already sawed out, and would put
them in.” It was proved by several witnesses that the defendant after-
wards told them he had purchased a wagon from the plaintiff. A witness
was then called by the defendant, who swore that he overheard the de-
fendant say, when conversing with the plaintiff in the yard about the
purchase of the wagon, that he would take the wagon if something or
other (he did not know what) was done to it. The defendant’s counsel
insisted that the plaintiff could not recover, in this form of action, with-
out proving an actual delivery, or, instead thereof, earnest paid, or some
note accepted by the plaintiff as a security for the price; and that
if any act remained to be done by the seller, the property would ( 13)
not pass until that act was done. The court instructed the jury
to inquire from the evidence whether there was a sale and delivery, and,
if 80, to find for the plaintiff ; that a manual delivery was not necessary;
nor wags any earnest money or particular form of words required. If the
parties agreed, the one to part with and the other to take the wagon, as

13
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ALLMAN v. DAVIS.

it then was, and when there was a stipulated price, the sale and delivery
were complete, the one acquiring a right to the price and the other a
right to the wagon. And in this case the law did not require a bill of
sale, memorandum in writing, or payment of any part of the purchase
,money to make the bargain obligatory. If, on the other hand, the jury
should collect from the testimony that the sale was not thus completed,
but that, for some reason, the delivery was postponed to the happening
of some event, or to some future period, no right to the purchase money
would vest in the plaintiff, and the jury should find for the defendant.

The jury returned a verdiet for the plaintiff, npon which judgment

was rendered and the defendant appealed

No counsel for plainteff.
Bynum & Francis for defendant.

Rurriy, C. J. We admit that there is a difference’ between a count
in assumpsit for goods bargained and sold and one for goods sold and
delivered ; and that, upon a count of the latter kind, a delivery, actual
or construetive, must be shown. But it is not seen that the defendant
can derive any advantage from those positions, since, as we understand
the directions to the jury, they lay down the same doctrine. They are
explicit that if the delivery was postponed to the happening of some
event, or to some future period, then the sale was not complete, and the
plaintiff would have no right to the purchase money. But the jury have
found the delivery, and that terminates all controversy as to the form
of action. The only question, then, which can be raised is whether there

was evidence upon which it was fit to be left to the jury to find a
(14 delivery; and upon that there is no doubt, as it seems to us. The

language and acts of the parties at the time of the contract, and
when the wagon was immediately before them, might, in the absence of
any evidence of a stipulation on the part of the plaintiff to put bows to
the wagon as a condition precedent, induce a belief in the jury that the
defendant had accepted the wagon in the state in which it then was, and
looked to the promise of the plaintiff, as a collateral engagement to fur-
nish the bows. But what was left doubtful, upon that part of the evi-
dence, is cleared up by the subsequent and repeated declarations of the
defendant that he had purchased the wagon, and that without expressing
any qualification or condition whatever. Supposing this evidence true,
as in this proceeding we must, it is plain the jury might, with good rea- |
son, find all that was necessary to a complete and executed contract; that
is to say, not only a bargain for the wagon, but a delivery of it also

Pzer Curiawm. . Affirmed.
Cited: Waldo v. Belcher, 33 N. C., 612 ; Morgan v. Perkins, 46 N. C,,
172 ; Whitlock v. Lumber Co., 145 N. C.; 124.
14
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DEx EX DEM. ROBERT LOVE v, SILAS GATES AND ANOTHER

1. A fi. fa. is issued returnable to January Term, 1821, of a county court, and is
returned to that term. The clerk reissues the same paper, marking on
the back “alias to March Term, 1821,” “alias to July Term, 1821,” “alias
to October Term, 1821,” and signs his name as clerk to this memorandum,
A sale of land, made by the sheriff under such a paper, between the July
and October Terms, 1821, is utterly void.

2. After the return of a fi. fa. regularly levied on land, the sheriff cannot sell
the land without a new writ giving him that authority.

AprEAL from Manly, J., at Fall Term, 1841, of Buxcousr. (15)

The plaintiff, in support of his title to the land in controversy, ‘
in the court below, produced a judgment rendered in Buncombe County
Court, an execution issued in pursuance of said judgment, and several
indorsements on the execution, and also the deed of the sheriff of Bun-
combe, dated in August, 1821, conveying the said land. The execution
was as follows: '

State of North Carolina,
To the Sheriff of Buncombe County—Greeting:

You are commanded that of the goods and chattels, lands and tene-
ments of Zachariah Candler, in your county, you cause to be made the
sum of £188 8 6 debt, and £26 7 7 damages, which Robert Love lately
before the justices in our court of pleas and quarter sessions for the
county of Buncombe recovered against him for debt and damages, be-
sides the sum of 2 pounds 5 shillings and 3 pence for costs and charges
in that behalf expended, whereof the said Zachariah Candler is convieted,
as appears on record; and have you the said moneys before our said jus-
tices at the courthouse in Asheville on the first Monday in January next,
to be paid to the said Robert Love, and have you then and there this
writ. Witness John Miller, clerk of said court, at office, the first Mon-
day after the fourth Monday of September, 1820.

o Joun Mirrzr, Clerk.
By E. H. MoLurz, Deputy Clerk.

On which execution were the following indorsements: “Fi. fa. to Jan-
uary, 1821. No goods. ' B. S. Brittain, Sheriff, by H. Deyman, Dep.
Shft.” “Alias to March, 1821. Jehn Miller, Clk., by E. H. McLure,
Dep. Clk.” “Alias to July, 1821. J. M., Clk.” “Alias to October,
1821, J. M., Clk.” “Levied on Candler’s iron works land and other
tracts, and sold, on the last Monday of August, to Robert Love, by agent,
James Love, for $120. B. 8. Brittain, by H. Deyman, Dep. Shff.”

The court intimating that by this evidence the plaintiff had shown no
title, he submitted to a nonsuit and appealed to the Supreme Court,

15
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(18 ) Francis for plaintiff.
No counsel for defendants.

Gaston, J.  The lessor of the plaintiff set up title to the land in dis-
pute, under a conveyance from the sheriff, purporting to have been made
under an execution sale. The paper exhibited as an execution was a writ
of fieri facias, issued from the court of pleas and quarter sessions of
Buncombe County, bearing teste the first Monday after the fourth Mon-
day of September, 1820, returnable to January Term, 1821, of said
court. It had been returned to that term “No goods,” and afterwards
the same writ, or rather the same paper, was repeatedly issued to the
sheriff with the indorsation of “alias,” and under it, so reissued and
indorsed, the sheriff levied on the land in dispute, and made the sale at
which the lessor of the plaintiff purchased. The presiding judge held
that the levy and sale were made without authority, and in deference to
this opinion the plaintiff submitted to a nonsuit.

Of the correctness of this opinion a doubt cannot be entertained.
After the return term of the fiers facias, the authority of the sheriff to
seize property under the writ was at an end. The mandate of the writ
expired by its very limitation. The reissuing of the expired writ and
the indorsation of altas thereon did not change its tenor nor give a new
mandate. A sheriff cannot levy without an existing authority. And,
with respect to lands whereon he has made a valid levy, he cannot, after
the return of the writ, proceed to a sale until a new writ shall be issued,
communicating that authority. Barden v. McKinnie, 11 N. C., 279;
Seawell v. Bank, 14 N. C., 279.

Prr Curiam. Affirmed.

(17)

HENRY W. WATSON v. JOHN WILLIS.

1. When a person has been arrested on a ca. sa., and given bond for his ap-
pearance at court, to take the insolvent debtor’s oath, and the case is con-
tinued till the next term of the court, a notice served on his creditors ten
days before the term to which the case is continued is a sufficient notice
under the act for the relief of insolvent debtors.

2. If such person appears either at the first term of the court or, when a con-
tinuance is granted, at that to which the case is continued, though he has
failed to give the notice required by law, or for any other cause is not
permitted to take the oath, yet no judgment can be rendered against his
sureties in the bond, who are only responsible for his appearance.

Apprar from Bailey, J., at Fall Term, 1841, of Rowax.

The plaintiff had obtained a judgment against the defendant before
a justice of the peace, and caused a capias ad satisfaciendum to issue
theteupon. The defendant gave bond for his appearance at May Term,

16
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1841, of Rowan County Court, to take the benefit of the act for the
relief of insolvent debtors. He did not appear at May Term, but was
absent from sickness, and the cause was continued on that account. No
notice was given to the plaintiff of the defendant’s intention to take the
oath of an insolvent debtor before May Term, when the party was bound
to appear. At August Term, to which the cause had been continued, the
defendant appeared, and produced a notice served upon the plaintiff ten
days before that term, and prayed that he might be permitted to take
the oath of an insolvent debtor and be discharged. This was resisted by -
the plaintiff, upon the ground that notice should have been given before
the first term at which he was to appear. The court was of opinion that
the notice was sufficient, and permitted the defendant to take the oath,
and thereupon he was discharged. The plaintiff prayed an ap-

peal to the Superior Court, which was granted. The appeal came (18)
on to be heard at Fall Term, 1841, of the Superior Court, when

his Honor, being of opinion that notice should have been given ten days
before May Term, when the defendant was bound to appear, and that
the plaintiff had a right to appeal from the judgment of the county
court, entered a judgment for the plaintiff against the defendant and the
sureties in his bond. From this judgment the defendant prayed an
appeal to the Supreme Court, which was granted.

No counsel for plaintiff.
Boyden for defendant.

Rurrin, C. J. This judgment of the Superior Court consists of two

. parts. It first reverses that of the county court, upon the ground that

the notice to the second term wag not sufficient. Then the Superior

Court, proceeding to give such judgment as, in the opinion of that.court,

the inferior court ought to have given, rendered a judgment against the

defendant and his surety on the bond given to the constable, to be dis-
charged by the payment of the plaintiff’s debt, interest, and costs.

The opinion of this Court is that the statute for the relief of insolvent
debtors, Rev. Stat., ch. 58, does not sustain the judgment of the Superior
Court in, either of its parts.

Though it should be admitted that the debtor was not entitled to take
the oath of insolvency at the second term, for the want of a notice to the
first term, yet it is clear that there could not be judgment on the bond.
The surety binds himgelf “for the appearance of the debtor at the court,”
and is liable only “in case of the failure to appear” of the prineipal (sec-
tion 7). He does not engage that the debtor shall give notice or shall
take the oath. On the eontrary, section 9 authorizes the surety to sur-
render the principal, either to the officer or in court, and, to that end,

2—24 17
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vests the surety with the powers of special bail, and declares that the
surrender shall discharge the surety. Consequently, if the surety brings

in the body of the debtor, or if the latter enters his appearance,
(19 ) and subsequently makes no default, but is in court whenever duly

demanded by the creditor, until the final adjudication of the case,
the whole engagement of the surety is fulfilled. Tt is true, this debtor
did not attend the first term. But that worked no forfeiture of the bond,
because, in conformity with the second proviso of section 7, the court
adjudged that he was in no default therefor, and gave him day to appear
until the next term. In case the debtor does appear and then refuses to
take the oath, or is unable so to do because he had not given the neces-
sary notice, the act provides a remedy, not upon the bond, but against
the debtor personally. For defaunlt of this last kind it is enacted (section
10) that the debtor, being thus in court, “shall be deemed in custody of
the sheriff, and the court shall adjudge that he be imprisoned until he
has given the necessary notice, which he may do at the next succeeding
court.” That adjudication, and, unless he shall pay the debt, the con-
sequent imprisonment of the debtor, give to the creditor the full effect
of the process against the debtor’s body, and remove all ground for ask-
ing a judgment against the surety.

But we likewise think that, in this case, notice was given in due time,
and that the debtor was properly admitted to his oath, and discharged
in the county court. We do not think a debtor can wantonly or negli-
gently defer giving notice. He is bound to do so before the first term,
and to attend at that term, “unless prevented by sickness or other cause,
to be judged of by the court” DBut if he be so prevented, the second
proviso of section 7 enacts that the case shall be continued to the next -
court. From that it naturally follows that everything the party failed—
for good excuse, allowed by the court—to do at or before the preceding
might be done at or before the succeeding term. But the act proceeds,
in the same sentence, explicitly to say that at the next term “the same
proceedings shall be had as if he (the debior) had appeared at the first
term.” The intention of the Legislature seems to have been, where a
person is prevented by sickness, or other reasonable excuse allowed by
the court, from doing all or anything that is requisite to -entitle him to

take the oath at the first term, that then the whole case shall be
(20 ) continued, and the party have his day at the next term in the

same manner as if the process were returnable thereto and the
party had been bound from the first to appear thereat. In this case the
court found that the debtor’s omissions did not arise from his default,
but from the act of God, and, therefore; the case was continued at the
first term ; and before the next the notice was given, and at that term the
defendant, duly appeared.

18
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The judgment of the Superior Court is, therefore, erroneous, and must
be reversed, and that of the county court affirmed.
Per Curiam. Judgment accordingly.

Cited: Mears v. Speight, 49 N. C., 421.

JAMES BLYTHE v. G. W. LOVINGGOOD.

1. An executory contract, the consideration of which is conitra bonos mores,
or against the public policy, or the laws of the State, or in fraud of the
State, or of any third person, cannot be enforced in a court of justice.

2. When commissioners, appointed to sell lands for the State at public auction,
declared, as one of the conditions of the sale, that if the highest bidder
did not comply with his contract, the next highest bidder should have the
lands; and an agreement was made between the highest bidder and the
next highest that the latter should give the former his note for $100, in
consideration that the former should not comply with his bid, and thereby
permit the latter to obtain the land at an underbid: Held, that such note
was void, on the ground of its fraudulent consideration.

Arprar from Manly, J., at Fall Term, 1841, of CHEROKEE.

The plaintiff declared upon a promissory note, not under seal. Upon
the trial it appeared that at the public sale of lands belonging to
the State, in Cherokee County, it was stipulated by the commis-
sioners on the part of the State, as one of the conditions of the sale, ( 21)
that if the highest bidder did not give bond before a certain hour
on the day succeeding the sale, the next highest bidder might come for-
ward and take the land, and so foties quoties. The plaintiff and defend-
ant were both bidders for a certain parcel of land (the plaintiff the
highest and the defendant the next), and it was agreed between them
that if the plaintiff would fail to comply, and allow the land, according
to the conditions of the sale, to be taken by the defendant, he (the de-
fendant) would give him $100 The note sued upon was given in pur-
suance of that agreement. The recovery was objected to on the part of
the defendant upon the ground that the agreement constituting the con-
sideration was fraudulent and the note void. The court instructed the
jury that the consideration was sufficient in law to support the action,
and a verdict was returned for the plaintiff. From the judgment pur-
suant to that verdict the defendant appealed.

FPrancis for defendant.
Bynum, contra.

Dawrer, J.  If the plaintiff intended to comply with the terms of the
sale, but failed in consideration of the defendant’s executing to him the
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note, then the conspiracy had the effect of depriving the State of so much
of the purchase money as made up the difference between the two bids;
and such a transaction, we think, was fraudulent towards the State. The

plaintiff’s counsel contends that if the parties intended to defraud
(22) the State, it could be taken advantage of by the State only, and

not by the defendant, who has reaped the benefit, and was a par-
ticeps criminis in the transaction. We are of a different opinion. The
law prohibits everything which is contra bonos mores, and, therefore, no
contract which originates in an act contrary to the true principles of
morality can be made the subject of complaint in the conrts of justice.
It has been repeatedly decided in England that the vendor of goods could
not recover the price of the vendee when he had aided the vendee, either
in packing or otherwise, to defraud the revenue laws of that country.
Clugas v. Penabena, 4 Term, 466; Waywell v. Reed, 5 Term, 599. So a
contract which is a fraud on a third person may, on that account, be void
as to the parties to it, as where A. succeeded B. in a house, and, not heing
able to pay for the furniture, proposed to D., his friend, to advance
money for him, who accordingly treated with B. and agreed to purchase
the furniture for A. at £70, which sum he paid B.; but there was a pri-
vate agreement between A. and B. that A. should pay a further sum of
£30, over and above the £70; and, in pursuance thereof, A. gave B. two
promissory notes, of £15 each, for that sum: Held, that he could not
recover on the notes, as the private agreement was a fraud upon D., who
had advanced the £70 in confidence that it was the whole consideration.
Jackson v. Ducharie, 3 Term, 551. So where a surety gave a guaranty
to A. for a certain amount of goods to be sold to B., and the latter agreed
to pay 10s. per ton beyond the market price, in liquidation of an old
debt due to A., without communicating the bargain to the surety: Held,
that it was a fraud upon the latter, and the gnaranty was void. Pidcock
v. Bishop, 10 Eng. C. L., 197. Lord Mansfield said, in Holman v. Johns-
ton, Cowp., 343: “The objection that a contract is immoral or illegal,
as between plaintiff and defendant, sounded at all times very ill in the
mouth of the defendant. It is not for his sake, however, that the objec-
tion is ever allowed; but it is founded in general prineciples of policy,
which the defendant has the advantage of, contrary to the real justice as
between him and the plaintiffi—by accident, if I may say so. The prin-

ciple of public poliey is this: ex dolo malo non oritur actio. No
(23) court will lend its aid to a man who founds his cause of action

upon an immoral or illegal act. Tf, from the plaintiff’s own
stating or otherwise, the action appears to arise ex turpt causa, or the
transgression of a positive law of the country, then the court says he has
no right to be assisted. It is upon this ground the court goes; not for
the sake of the defendant, but because they will not lend their aid to

such a plaintiff.” 2



N.C] DECEMBER TERM, 1841.
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We are of the opinion that the agreement in this case was in pursu-
ance of a fraudulent design to deprive the State of a fair price for its
land, and that the plaintiff ought not to recover. There must be a

Prr Curiam. New trial.

Cited: Futrell v. Vann, 80 N. C., 404; Allison v. Norwood, 44 N. C.,
416 ; Ingram v. Ingram, 49 N. C., 189 ; Garner v. Qualls, tb., 224 ; Powell
v, Inman, 52 N. C., 29; King v. Winants, 71 N. C., 470; s. ¢, 13 N. C,,
565; Lindsay v. Smith, 718 N. C., 381; Griffin v. Hasty, 94 N. C., 443;
Burbage v. Windley, 108 N. C., 362; Culp v. Love, 127 N. C., 461; Cor-
bett v. Clute, 137 N. C., 552; Hardison v. Reel, 154 N. C., 277; Qwens
v. Wright, 161 N. C., 130. . '

DEN EX DEM. JAMES BALLEW v. JONATHAN CLARK. -

1. The party signing a deed or other instrument, or any person claiming under
him, may show that at the time such deed or instrument was signed he
was of insane mind.

2. The old doctrine, that a man cannot stultify himself, has been long ex-
ploded. .

3. Sanity is presumed prima facie, and the party who alleges insanity to avoid
a deed must prove it; but if a general mental derangement or lunacy is
shown previous to the execution of the instrument, the burden of proof
as to the sanity of the person executing the instrument at the time of its
execution is thrown upon the person offering the instrument in evidence.

Arprar from Bailey, J., at October Term, 1841, of Surry.

The following is the case reported by the judge: This was an action
of ejectment. The plaintiff offered in evidence a paper-writing, pur-
porting to be a deed for the land in controversy, from Meredith Ballew,
who is still alive, to the lessor of the plaintiff, and proved that the
defendant held as ténant under the said Meredith. The sole ques- ( 24)
tion was whether, at the time of the execution of the paper-
writing, the said Meredith was of sane mind. A great variety of testi-
mony was offered to show that before and at the execution of the instru-
ment of writing, offered as a deed, he was and was not of sane memory.
The court charged the jury that it was for them to decide from the testi-
mony whether Meredith Ballew knew what he was doing when he signed
the writing; that in making a disposition of his property they must be
satisfied that he possessed at the time understanding and reason; that if
he had not mind sufficient to understand what he was doing, his act
would be null and void. The court further charged the jury that if the
sald Meredith was in his mind at any time previous to the execution of
the paper-writing, the presumption was that he had his mind at that
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time, and that the burden of proof would be upon the defendant to show
the contrary; but that if the defendant had proved to the satisfaction of
the jury that Meredith Ballew was a lunatic before he executed the
paper-writing, the burden of the proof would be upon the plaintiff to
show that he had his mind at the time of execution.

The jury found a verdict for the defendant. A new trial was moved
for and refused, and judgment having been rendered for the defendant
in pursuance of the verdict, the plaintiff appealed.

Rnyﬂpm for ﬂ7a@nt3ﬁ

Alexcmder and Barringer for defendant.

Dawier, J. We are of the opinion that the charge of the judge was
correct. The general rule is that sanity is to be presumed until the con-
trary be proved; and when an act is sought to be avoided on the ground
of mental imbecility, the proof of the fact lies on the person who alleges
it. On the other hand, if a general derangement be once established, or

conceded, the presumption is shifted to the other side, and sanity
(25) is then to be shown at the time the act was done. 3 Kent Com.,

451 (8 ed.); 3 Bro., 441; 13 Ves., 88; Jackson v. Vanduson, 5
Johns., 144.

The cage states that the defendant was the tenant of Meredith Ballew,
and, we understand, that the lessee of the plaintiff contended that the
law would not allow the said Meredith to stultify himself, or any other

" person to do it except his heir at law after his death. In 8 Kent Com.,
451, it is said that the party himself may set up, as a defense and against
the enforeement of the contract, that he was non compos mentis when it
was alleged to have been made. The principle advanced by Littleton and
Coke, that a man shall not be heard to stultify himgself, has been properly
exploded, as being manifestly absurd and against natural justice. Yeates
v. Bowen, Strange, 1104 ; Buller N. P., 172; Webster v. Woodford, 3
Day, 90; Mitchell v. Kingman, 5 Pick., 431; Hill v. Peet, 15 Johns., 503.
The judge was right, we think, in permitting the defendant to contest the
validity of the deed on the ground of insanity in the supposed bargainor.
The jundgment must be

Pxrr Curiam. Affirmed.

Cited: Hudson v. Hudson, 144 N. C., 452,
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(26)
JOHN REYNOLDS v. BENJAMIN MAGNESS EXECUTORS.

1. In the case of an indemnity for becoming bail, the cause of action does not
accrue until the bail is compelled to pay the money, and does actually
pay it.

2. The entry of satisfaction of a judgment on the record is evidence to a jury
from which they may infer that the judgment has been paid; but, per se,
it only imports a release of the judgment, and it may be shown by ex-
trinsic evidence that the judgment was not in fact paid.

3. The rule that where parties have reduced their contract to writing, parol
evidence shall not be introduced to alter or contradict the written instru-
‘ment. annlies onlv to controversies hetween the narhpq themselves and

meny, appiles only conLrovergieg polween Lne mse

those claiming under them. Between one of the pa.rtles and a stranger
the rule does not apply. )

4. Before a suit is brought on a contract of indemnity, notice of the loss should
be given to the party indemnifying.

5. Where the judge below has misdirected the jury, yet the verdict hals been
such as it ought to have been had there been no misdirection, this Court
will not grant a new trial. It will only do so where the misdirection has
misled the jury into a wrong verdict,

AppEar from Battle, J., at Spring Term, 1841, of Rurnurrrorp.

The following case was reported by the judge below: This was an
action on the case brought by the plaintiff to recover of the defendants
the amount which he had paid as the bail of one Samuel Magness, under
a promise of the defendant’s testator that if the plaintiff would become
such bail he would save him harmless. Pleas, the general issue and the
statute of limitations. The plaintiff, after producing a writ against
Samuel Magness in favor of the administrator of one William Magness,
issued in April, 1826, and a bail bond given thereupon by the said
Samuel, with the plaintiff and two others as his sureties, intro- ’
duced a witness who proved that at the time when the suit was (27)
brought against Samuel Magness he resided in South Carolina,
but was then on a visit to Rutherford County; that, upon being taken by
the sheriff, the defendant’s testator, who was one of the administrators
.of William Magness, and a brother of Samuel, requested the present
plaintiff to become his bail, saying to him that if he would do so, “he
would be his back bail, and he should not suffer.” The plaintiff then
showed a judgment obtained in the suit at July Term, 1828, of the
county court, 4 ca. sa. against the said Samuel Magness, returned “Not
to be found,” and sci. fa. against the bail, upon which judgment was ob-
tained at January Term, 1831, and execution issued thereon returnable
to the term next ensuing. The plaintiff then proved that omne of his
cobail had left the State in 1827, and the other was insolvent; and, for
the purpose of showing that he had paid the moneys, he produced a bill
of sale for certain negroes, and a deed for a tract of land, executed to
the surviving administrator of William Magness on 7 March, 1831,
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which the parties said was to pay up an execution for which the present
plaintiff was bound as bail for Samuel Magness, and the plaintiff said
it was to enable him to recover the amount back from his principal,
Samuel Magness. The writ, in the present suit, was issued in 1835; and
for the purpose of avoiding the effect of the statute of limitations, the
plaintiff offered to prove that the said bill of sale and deed, though abso-
lute in terms, were intended by the parties only as a mortgage or secur-
ity for the debt, and that in truth the execution against the bail of
Samuel Magness was not paid off until 1833 and 1834, when two of the
negroes mentioned in the said bill of sale were taken into possession by
the plaintiff in that suit, the property, purporting to have been conveyed
both by the bill of sale and deed, having remained in the possession of
the grantor until that time. This evidence was objected to by the de-
fendants upon the ground that the plaintiff was estopped from showing
that his conveyances were not absolute, as they purported to be. But
the court received the testimony, reserving the question of its admissi-
bility. A witness then proved that he took the said bill of sale and deed

from the present plaintiff for the plaintiff in the suit against Sam-
( 28 ) uel Magness, being the agent of the said last mentioned plaintiff;

that he intended that the conveyance should be absolute, so as to
convey a firm and indefeasible title to the property therein mentioned,
but that he only intended to hold it as a lien on the property, and agreed
‘at the time that the present plaintiff should retain the possession of the
said property until he could send out and try to recover the money from
his principal, and, if he succeeded in getting the money, he was to keep
the property altogether. This witness also proved that the property
conveyed was worth much more than the debt intended to be secured,
that no money was paid him by the present plaintiff at that time, but
that, at his request, he indorsed satisfaction on the execution. An exe-
cution returnable in 1831 was then produced, with a return of satisfac-
tion by the plaintiff’s receipt. Another witness, a son of the pldintiff
in the suit against Samuel Magness, then proved that his father, not
receiving the money from the present plaintiff, took possession of one of
the negroes mentioned in the bill of sale, in the fall of 1833, and of
another in 1834, claiming them under the bill of sale aforesaid ; that his
father took the said slaves as his own property, having some time before
that settled up the estate of his intestate, and he set up no claim to
another slave mentioned in the bill of sale, or to the land conveyed by
the deed, though he had not reconveyed them to the plaintiff. The de-
fendant’s counsel objected, first, that there was a satisfaction of the exe-
cution against the present plaintiff, as bail, in 1831, and that his right
of action then accrued and was barred by the operation of the statute of
limitations; second, that notice of the payment of the money as bail by
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the present plaintiff was necessary to be shown to the defendants, or
their intestate, before the action could be sustained. The plaintiff’s
counsel contended that no notice was necessary, but that, if it was, the
jury might infer from the general notoriety of the transaction that the
. defendants, or their intestate, had notice; and that, with regard to the
statute of limitations, it did not bar the action, because the debt for
which the plaintiff was bound as bail was not, in fact, paid by

him until he parted with his negroes, in 1833 or 1834. His Honor (29 )
instructed the jury that as the present plaintiff executed the bill

of sale and deed in 1831, and directed satisfaction of the execution to be
entered of record, in order to enable him to maintain an action for
money paid, against his principal, he could not now be permitted to
allege that the money was not paid in 1831; and that the statute of
limitations barred the present action; and, secondly, that notice was
necessary to be shown before the bringing of the present suit, and that
there was no evidence before the jury of such notice. The jury found
a verdict in favor of the plaintiff upon the general issue, but against him
upon the plea of the statute of limitations. Judgment having been ren-
dered, in pursuance of this verdict, in favor of the defendant, the plain-
tiff appealed.

No counsel appeared for the plaintiff in this Court.
J. G. Bynum for defendants.

Guasron, J. Upon the question, When did the plaintiff’s cause of
action arise? our opinion differs from that which was held in the court
below. We are of opinion that his cause of action did not arise until the

"payment in fact of the judgment against him. The undertaking of the
testator of the defendants was to save the plaintiff from harm because
of his having become the bail of Samuel Magness, and the duty arising
from this undertaking was broken when the plaintiff sustained damage
by reason of his liability as bail. A contract may be so expressed as not
only to indemnify against actual loss, but to protect against any claim,
suit, or demand, and upon such a contract the recovery of a judg-

ment, or even the institution of a suit against the person thus ( 80 )
proteoted,__m_a_y entitle him to an action againgt his guarantor.

But the general rule certainly is that in order to recover upon an indem-
nity, whether it be expressed or implied, it must be shown that a damage
has been sustained. The damage alleged in the plaintiff’s declaration is
the payment of the money recovered against him. A judgment had been
obtained therefor, and satisfaction of the judgment was acknowledged
of record. This entry was evidence from which might be inferred a pay-
ment of the sum recovered, but per se it was but a release of the judg-
ment, an extinguishment of that-security. It was unquestionably com-
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petent for the defendants to show, notwithstanding such release, that the
plaintiff had paid nothing (Brisendine v. Martin, 28 N. C., 286), and if
they were not thereby estopped from showing this fact, neither was the
plaintiff estopped, for all estoppels must be mutual. The entry of satis-
faction was made upon the plaintiff’s executing conveyances of land and
negroes to the creditor. If the property so conveyed was at the time
received in discharge of the debt, the transaction would have constituted
a payment. But the testimony, if believed, showed that these convey-
ances, though absolute in terms, were intended by the parties to be used,
and in fact were used, only as a security for the payment of the sum
recovered. There was, therefore, but a substitution of one security for
another. It is true that if a controversy had arisen between the parties
to these conveyances and the bargainee had denied the parol agreement,
the plaintiff would have found serious, perhaps insuperable, difficulty in
establishing it. But the grantee has never set them up as absolute con-
veyances. e took them as a security only, and afterwards received a
part only of the property thus pledged in payment of the debt. The rule
of evidence that where the parties to a contract have reduced their
agreement to writing, parol evidence shall not be received to alter or con-
tradict the written instrument, applies to controversies between the par-
ties and those claiming under them. The parties have constituted the

written instrument the anthentic memorial of their contract; and,
"( 31 ) "because of this compact, the instrument must be taken, as between

them, to speak the truth and the whole truth in relation to its
subject-matter. But strangers have not assented. to this compact, and,
therefore, are not bound by it. When their rights are concerned, they
are at liberty to show that the written instrument does not disclose the
full or true character of the transaction. And if they be thus at liberty
when econtending with a party to the transaction, he must be equally free
when contending with them. Both maust be bound by this eonventional
law or peither.

On the other question presented in the case we are of opinion that,
upon an undertaking like that before us, the plaintiff, before bringing
suit, is bound to give notice of his loss to his guarantor. Grice v. Ricks,
14 N. C,, 62; Sherrod v. Woodard, 15 N. C., 360. If, indeed, the testa-
tor of the defendants in this case were alive when the loss complained of
was sustained, formal notice might be dispensed with, because he was a
party to the act causing the damage. From the case stated we infer, for
the fact is not precisely set forth, that he was not then alive; but it is
not necessary for us to examine how this matter may be, because the jury
have found for the plaintiff on the general issue, and their verdiet is
against him only on the plea of the statute of limitations. If the re-
versal of a judgment be prayed for because of misdirection of the judge
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in his instructions to the jury, and it appears that such misdirection did
not and could not mislead the jury, because their finding has been such
ag it certainly ought to have been had the mistake not been committed,
this Court has held that it will not interfere to enable the appellant to
have a new trial of the issue. But where the misdirection has misled the
jury into a wrong verdict, and upon that verdict the judgment com-
plained of was rendered, it is a matter of right to have judgment re~
versed and a ventre de novo awarded. We cannot set the verdict right,
nor ecan we establish a compensation of errors, by setting off against the
error of law complained of an error of fact in the jury, to the injury of
the opposite party, upon another issue. In such case all the issues

ought to be submitted to another jury, with the proper instruc- ( 82)
tions. 3

Prr Curiawm, L New trial.

Cited: Costin v. Baxter, 29 N. C., 114; Pollock v. Wilcox, 638 N. C.,
49 ; Overby v. B. and L. Assn., 81 N. C., 62; Mulholland v. York, 82
N. G, 512; Thomas v. Lines, 88 N. C., 197; 8. v. Grady, b., 648;
Cowles v. Hall, 90 N. C., 333 ; Moore v. Parker, 91 N. C., 281; Leak v.
Covington, 99 N. C., 566; Puffer v. Baker, 104 N. C., 153; Carden v.
McConnell, 116 N. C., 876; Ledford v. Emerson, 138 N. C., 508; Wood
v. Kincaid, 144 N. C., 395. )

ISAAC SAUNDERS v, ABRAHAM HATTERMAN.

1. Where at the time of the sale of land a false and fraudulent affirmation of
its value was made, yet an action on the case for deceit will not lie, as the
vendee might, by reasonable diligence, have informed himself of its true
value.

2. It seems such an action will lie if a false affirmation be made of the rent of
the land.

ArpeaL from Bailey, J., at Fall Term, 1841, of Caparrus.

It was an action on the case for deceit in the sale of land. It appeared
in -evidence that the defendant was the owner of a tract of land in Davie
County, containing 210 acres, and sold the same to the plaintiff for a
certificate of land script on the Texan Government; that the contract of
sale and the executing of the deed for the land took place in the county
of Cabarrus. Before the deed was executed the defendant told the plain-
tiff the tract of land was worth about $3 per acre, that it had sold for
$500 or $600, and that it was good land. It was also in evidence that
when the parties called upon the person who wrote the deed, the plain-
tiff stated to the draftsman that he was buying land he had never
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(33 ) seen; that the defendant had affirmed it to be good, and worth

about $3 per acre, and ‘that it had sold for from $500 to $600.
The deed was then executed, and was offered in evidence on the trial; the
plaintiff then proved by witnesses from Davie County, acquainted with
the land, and one of whom had owned the land and sold it to the defend-
ant, that the land was not worth what the defendant had represented it
to be; that it was poor land, and had never been sold for $500 or $600
to their knowledge, but had been sold for much less. It was further in
evidence that the plaintiff, after seeing the land, became dissatisfied, and
refused to perform a part of his contract, which was to iron a wagon for
the defendant. )

The defendant’s counsel insisted that the action would not lie in this
case, admitting the representation to have been. false and fraudulent,
because it was the plaintiff’s own folly not to inform himself of the truth
of the matter.

"The court sustained the view taken by the defendant’s counsel, and
remarked that an action could not be sustained for every act of immo-
rality, however injurious it might be to another individual; that in this
case, if the plaintiff could have informed himself as to the value of the
" land by going upon it and there making an examination for himself, or
if he could by making inquiries have ascertained what amount it had
" sold for (as he might have done in this case), he could not maintain the
action, although the affirmation was false; that if he could have aseer-
tained the truth by reasonable diligence, it was his own folly to trust to
the misrepresentation of another.

In submission to this opinion, the plaintiff suffered a nonsuit and
appealed to the Supreme Court.

(34 ) Boyden for plﬁntﬂﬁ.
Barringer for defendant.

Danier, J.- The defendant (in the county of Cabarrus) sold to the
plaintiff a traet of land lying in the neighboring county of Davie, which
land the plaintiff had never seen. At the time of the contract and at the
time of the execution of the deed the defendant said-that the land was
worth about $3 per acre; that it had sold for $500 or $600 and that it
was good land. It was alleged by the plaintiff that those agsertions were
all false, and known to be false by the defendant when he made them.
The judge informed the jury that an action of deceit would not lie,
admitting that the representations were false and fraundulent, if. it was
the plaintiff’s own fault not to have informed himself of the truth of the
matter, if by reasonable diligence he could have done so; that if he could
have informed himself as to the value of the land by going upon it and
there making an examination for himself, or if he could by making
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inquiries have ascertained for what amount it sold (as he might have
done in this case), he could not maintain the action, though the affirma-
tion were false; that if he could have ascertained the truth by reasonable
diligence, it was his own folly to trust to the representations of the
vendor. We do not see any error in this charge of the court. The true
rule is stated to be that the seller is liable to an action of deceit if he
misrepresent the quality of the thing sold in some particulars in which
the buyer has not equal means of knowledge with himself ; or if he do so
in such a manner as to induce the buyer to forbear making the inquiries
which for his own security and advantage he would otherwise have made.
2 Kent Com., 487. The misrepresentation must be of a kind the

falsehood of which was not readily open to the other party. Per (385)
Taylor, C. J., Fagan v. Newsom, 12. N. C., 22. The cases have

gone so far as to hold-that if the seller should ever falsely affirm that a
particular sum had been bid by others for the property, by which means
the purchaser was induced to buy, and was deceived as to the value, no
relief was to be afforded; for the buyer should have informed himself
from proper sources of the value, and it was his own folly to repose on
such assertions, made by a person whose interest might so readily prompt
him to invest the property with exaggerated value. 2 Kent Com., 486
(3 ed.); 1 Rolls’ Ab., 101; Leakins v. Clissell, 1 Sid., 146; 1 Lev., 102;
Lysney v. Selby, 2 Ld. Ray., 1118, If the false representation had been
made of the rent, then ¢t seems that it would sustain the action. 2 Kent
Com., 487 (8 ed.), in note where all the authorities are collected. In
this case the plaintiff might have had equal knowledge with the defend-
ant of the value of the land, if he had used reasonable diligence.

Per Curisam. . Affirmed.

Oited: Setzer v. Wilson, 26 N. C., 513 ; Lytle v. Bird, 48 N. C., 224;
Capehart v. Mhoon, 58 N. C., 182; Walsh v. Hall, 66 N. C., 242; Eth-
eridge v. Vernoy, 70 N. C.; 724; Conly v. Coffin, 115 N. C.; 565; Cutler
v. B. R., 128 N. C., 482 ; Thomas v. Cooksey, 130 N, C., 152 ; Cash Reg-
ister Co. v. Townsend, 137 N. C., 656; May v. Loomts, 140 N. C., 357;
Williamson v. Holt, 147 N C., 520 C'Ounty v. Construction Oo ]52
N. C 30.

(36)

THOMAS DEVANE v. OWEN FENNELL.

‘Where there is a contract for the sale of goods, although the goods may have
been put in possession of the vendee, yet if something still remaing to he
done by the vendor before the contract is completed, as to ascertain the
price, quantity, or individuality of the goods, the constructive possession
and the property shall remain in the vendor.
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Trespass, tried at Fall Term, 1841, of Nzw Hawoveg, before Pear-
son, J.

Plaintiff declared that the defendant had taken possession of and car-
ried away a certain raft of timber belonging to the plaintiff. It was
proven that the timber was sent by the plaintiff to the town of Wilming-
ton for sale; that the owners of the Clinton Steam Sawmill had bar-
gained for the raft of timber with the agent of the plaintiff, and had.
agreed to pay him $4 per 1,000 feet; that at the time the bargain was
made the timber was lying in the river, and was afterwards put in the
timber pen, where all the timber belonging to the mill was kept, to be
inspected ; but the next day, before it was inspected, the timber was taken
away, in consequence of which the owners of the mill did not pay or
offer to pay for it. The defendant contended that from this proof the
plaintiff had parted with his title to the timber, and the possession was
in the owners of the mill, and that consequently he could not recover.
His Honor was of opinion that there were no such sale and delivery as
passed the title out of the plaintiff, and so instructed the jury. And
evidence having been given to prove the taking by the defendant, the
jury returned a verdict for the plaintiff. A rule for a new trial was dis-
charged, and from the judgment rendered in pursuance of the verdiet the
defendant appealed to the Supreme Court.

(87 ) Strange for plaintiff.
No counsel appeared for defendant.

Daxier, J. The owners of the sawmill agreed to give the plaintiff $4
per 1,000 feet for his raft of timber when inspected and measured. The
timber was impounded, to secure it against the dangers of the river and
to have it ready for inspection and measurement. When it was placed
in the pen it was not intended to be an absolute delivery; the construet-
ive possession was still in the vendor; there remained something to be
done by the vendor, to wit, to have it inspected and measured. It is a
well settled rule of law that the vendee’s title to the property is not com-
plete by force-of a contract of sale if anything remain to be done on the
part of the seller to ascertain the price, quantity, or individuality of the
goods before delivery; thus if a portion of a larger quantity be sold and
cannot be ascertained without weighing or measuring, or other act sepa-
rating and distinguishing it from the rest, the purchaser has no title till
his portion has been set apart. Burk v. Dawies, 2 Maul. and S., 397;
Austin v. Craner, 4 Taunton, 644; White v. Wilks, 5 Taunton, 176;
Simmons v. Swift, 12 Eng. C. L., 388. Judge Kent says it is a funda-
mental principle, pervading everywhere the doctrine of the sales of chat-
tels, that if the goods be sold by number, weight, or measure, the sale is
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incomplete; and the risk continues with the seller until the specific prop-
erty be separated and identified. 2 Kent Com., 496.

We are of the opinion that the charge of the judge below was correct,
and that the judgment must be .

Pzr Curiam. Aﬁirmed

Cited: Waldo v. Belcher 33 N. C, 612; Morgan v. Perkins, 46 N.C,
172 ; Witthowsky v. Wasson, 71 N. O 4:56 Lumber Co. v. Wilcoz, 105
N. 0 39 ; Heiser v. Mears, 120 N. O 445 Elliott v. R. R., 135 N. C,,
238.

\ - (38)
LEWIS METCALF v. JOHN H. ALLEY.

Where A, carried on a suit in the name of B. without or against the consent
of the latter, whereby B. was compelled to pay costs, B. may maintain an
action on the case against A. to recover damages for the injury he has
thus sustained.

Case tried at September Term, 1840, of Rurusrrorp, before Bailey, J.
The facts appeared to be these: A suit was instituted in the County
Court of Rutherford in the name of Lewis Metcalf and John Bradley
against one Claton Brown. When the suit was called Brown’s counsel
moved to dismiss it, because no bond had been given for its prosecution,
The court directed that Metealf be called (the other plaintiff, Bradley,
having left the State), and he was informed of the motion to dismiss the
suit. Metealf then declared to the court that he had nothing to do with .
"the suit; that he had not authorized the suit to be brought, and he de-
sired that it should be dismissed. The present defendant, John H. Alley,
then in court, said he opposed the dismission of the suit, and desired it
to be carried on; that John Bradley was in court, and that he was ready
to give security for the costs. Alley then gave a bond, signed John Brad-
ley’s name, by himself as agent, and also signed as security. The bond
was received by the court and the cause continued. At a subsequent term
of the court the cause was submitted to a jury, and a verdict returned
for Brown. An execution thereupon issued for the costs, which were col-
lected out of the present plaintiff. The court instructed the jury that
Metealf had a right to dismiss the suit, and that, if the present defendant
opposed the dismission, and thereby caused the court to have the cause
continued in the name of both, and the plaintiff afterwards had the costs
to pay in consequence of the wrongful act of the defendant, he,
the plaintiff, had a right to maintain this suit, and recover of the ( 39)
defendant the amount of costs incurred in the former suit.
 There was a verdict and judgment for the plaintiff, and the defendant

appealed to the Supreme Court,
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J. G. Bynum for plaintiff.
No counsel appeared for defendant.

Daxisr, J. It appears that Alley, without authority, caused Metcalf
to be joined as a plaintiff in the writ and declaration against Brown.
In the progress of that suit, when Metcalf first learned that his name
had been used, he came into court and moved to dismiss it. The motion
was opposed by Alley, and at his instance the suit was continued in court
till it was tried, when there was a judgment against the plaintifis for
costs.  Bradley being out of the State, Metcalf was forced by execution
to pay these costs. It appears to us that the instruction of the judge,
upon these facts appearmg in evidence was correct. The plaintiff had
sustained an injury in consequence of the wrongful acts of the defend-
ant; and the appropriate remedy was an action of trespass on the case.
The judgment must be

Per Curram. - Affirmed.

Cited: Hackett v. McMillan, 112 N. C., 522.

(40)
’ STATE v. WILLIAM NORTON AND OTHERS.

To support an indictment for knowingly selling unwholesome provisions, the
provxsions sold must be in such a state as that, if eaten, they would, by
their noxious, unwholesome, and deleterious qualitles, have aﬁected the
health of those who were to have consumed them.

INDICTMENT, tried at Fall Term, 1841, of Buxcomsg, before Manly, J.

It charged in substance, that the defendants had sold for $1 to the
prosecutor, one T. W., to be eaten as food by him, a bear, which had died
a natural death, and which had become spoiled, tainted, unwholesome,
and unfit for the food of man, the said bear having been dead several
days, the defendants well knowing these facts, and the state and eondi-
tion of the said bear at the time of such sale, and the prosecutor being
ignorant thereof. Upon the trial it appeared in evidence that the bear
had died in a pen, either by the violence of the pressure or from starva-
tion, and that the defendants had taken him out and carried the carcass
to the prosecutor’s in the nighttime and sold it for food. TUpon the
prosecutor’s adverting to some peculiarity of seent and appearance about
the flesh, the defendants assured him that it was good, and that they
had shot it in the pen. There was much conflicting testimony as to the
appearance of the meat and oil, and also as to its effects upon the health
when taken into the stomach. The court instructed the jury that it was

not necessary for them to find that the meat was such as to produce sick-
e S pre
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- ness or death when eaten. If they were satisfied from the testimony that
" the bear was found dead, and in such a state as to render it unfit to be
eaten, according to the usages of a decent and Christian people, and the
defendants knowingly sold it to the prosecutor for food, without dis-
closing the condition in which it was found, they would be guilty.

_This part of the charge was excepted to, and there was a rule for (41 )
new trial for misdirection. The rule being dischaiged, and judg-

. ment pronounced in pursuance of the verdict, the defendants appealed
to the Supreme Court.

J. G. Bynum for the State.

Dawnter, J. Knowingly selling unwholesome provisions is a misde-
meanor at the common law. 8. v. Smith, 10 N. C., 378; 2 East P.'C,,
822; 1 Rus. on Crimes, 114. The judge charged the jury that it was not
necessary .that the meat sold should be such as to produce sickness or
death, when eaten, if it was in such a state as to render it unfit to be
eaten, according to the usages of a decent and Christian people. We
think that the charge was too broad. The gist of the offense consists in
-the knowingly selling, for Tucre, provigions which may be injurious to
the health of those who are to consume them. To support this indiet-
ment, the meat sold must have been in such a state that, if eaten, it
would, by its noxious, unwholesome, and deleterious quality, have af-
fected the health of those who were to have consumed it. REex ». Dizon,
4 Camp., 12. The same cage before the judges of the King’s Bench, 3
Maul. and Sel., 11. We are of the opinion that there must be a

Prr Curiam. . : New trial.

| (42)
JACOB NEWSOM v. WILLIAM ANDERSON. .

1. If an injury t® another be immediate, and committed with force, either

actual or implied, it is the subject of an action of trespass vi et armis,
) whether the injury be willful or not.

2. Where a person was cutting down trees growing on his own land, and one
of them accidentally fell on his neighbor’s land: Held, that an action of
trespass quare clausum fregit would lie, whether there was any grass or
other vegetable matter growing on the ground or not.

TrEsPAss vt ef armis quare clausum fregit, tried at’ Fall Term, 1841,
of Stoxzs, before Nash, J.

The plalntlﬁ" and the defendant were owners of contiguous tracts of
land. In clearing'near the dividing line, a tree cut on the defendant’s
land fell with part of the top on the land of the plaintiff. There was no
evidence to show that the tree was felled by design or carelessness on the
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plaintiff’s land; nor was there any evidence to show that when the tree -
fell there was any grass or vegetable growth of any kind, or that any

actual injury was sustained by the land. The counsel for the plaintiff

requested the court to charge the jury that when a man, in clearing his

land, fells a tree so that any part of it falls on his neighbor’s land, it is

a trespass for which an action of trespass quare clausum fregit can be .
sustained. The court declined giving the instructions as prayed for, but

charged the jury that every voluntary entry on the land of another, with-

out his consent, and not sanctioned by the law was a trespass for which

an action could be brought; that in this case the plaintiff could not sus-

tain his action unless they were satisfied from the evidence that the tree

was designedly or carelessly felled by the defendant so as to fall on the

plaintiff’s land, or that, by falling on the plaintiff’s land, it had fallen

on his grass or vegetable growth of some kind.. There was a verdict and

judgment for the defendant, and the plaintiff appealed.

(48) J. T. Morehead for plaintiff.
No counsel for defendant.

Dawrter, J.  To sustain trespass, the injury must in general be imme-
diate, and committed with force, either actual or implied. If the injuri-
ous act be the immediate result of the force originally applied by the
defendant, and the plaintiff be injured thereby, it is the subject of-an
action of trespass vt et armis, by all the cases, both ancient and modern,
and it is immaterial whether the injury be willful or not. Leame v.
Bray, 3 East, 599 ; 2 Leigh N. P., 1402. We think that the charge of the

~judge was incorrect when he said “that the plaintiff could not recover
unless the tree was designedly or carelessly felled by the defendant, so
as to fall on the plaintiff’s land, or that, by falling on the plaintiff’s land,
it had fallen on his grass or vegetable growth of some kind.” The ground
of the action, q. e. f., is the injury to the possession (3 Black, Com., 210;
1 Term, 480), and that, whether the injury extends to the plaintiff’s land
in the mineral or vegetable kingdom. Is not the felling. of trees on a
person’s land and encumbering it with rubbish an injury to the posses-
sion? We think it is. Where a master ordered his servant to lay down
a quantity of rubbish near his neighbor’s wall, but so that it might not
touch the same, and the servant used ordinary care in executing the
orders of his mastér, but some of the rubbish naturally ran from the pile
against the wall, it was held that the master was liable in trespass.
.Gregory v. Piper, 17 Eng. C. L., 454.
We are of the opinion that there must be a
Prr Curiam. New trial. =
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(44)

WARDENS OF THE POOR oN THE ReLaTioN oF CHARLES BUMGARNER
v. ANDREW COPE.

1. Where an appeal has been taken from the judgment of a justice of the

' peace the parties may, by consent, while the papers remain in.the hands
of the magistrate, set aside the appeal and have a new trial,

2. Where a judgment is recovered in the name of the wardens of the poor, by
a relator for a penalty, to one half of which he is by law entitled, he may
releage one half of the judgments, that being his own share, but he can-
not release the other half, which belongs to the wardens.

Arpear from Manly, J., at Fall Term, 1841, of Havywoop, dismissing
an appeal which had been taken to that court from the Oounty Court of
Haywood. The facts are sufﬁclently stated in the opinion delivered in
this Court.

Francis for plaintiff.
No counsel for defendant,

Gastow, J. The transeript in this case shows that on 29 November,
1837, a warrant was issued by John Witherow, a justice of the peace of
the county of Haywood, summoning the defendant to appear and answer
‘the complaint of Charles Bumgarner, who sued as well for himself as the
wardens of the poor of said county, in a plea of debt for $100, due by
penalty under the act of 1826, for trading with David, the slave of
Robert Love. On 2 December following, judgment was rendered thereon
by the said Witherow and J. L. Dillard, justices of the peace, in the fol-
lowing words: ‘“Judgment for the sum of $1.20 against the wardens”;
and on the 9th of said month, the necessary affidavit having been made,
an appeal from the said judgment was granted “to the plaintiff”
by John B. Love, another justice of the said county. Mr. Francis, (45)
as attorney “for the plaintiffs,” on the same day gave notice to
the justices Witherow and Dillard of this appeal, and required them to
return the papers in the cause to the next county court. Afterwards,
to wit, on 25 December, 1837, it appears from the transeript that the par-
ties met and agreed “to have the business reconsidered,” and on the suec-
ceeding day, 26 December, judgment was by consent rendered against the
defendant, before Justice Dlllard for $100, and it was indorsed that the
plaintiff, Bumgarner, agrees to claim only $50 of the judgment from the
defendant, for which execution shall issue, and costs, $1.20. At January
Term, 1838, of Haywood County Court the case is docketed as a suit of
the wardens of the poor on relation of Charles Bumgarner against
Andrew Cope,. and after several continuances, the court, at January
Term, 1839, dismissed the suit. From this order or judgment it is stated
that the wardens, by their counsel, appealed to the Superior Court, and
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in that court, at the last term thereof, on motion of the defendant’s coun-
sel, the cause was ordered to be dismissed, and the wardens appealed to
this Court. » : .

To us it seems that there was no error in the order or judgment of the
Superior Court. When the first judgment was rendered on the warrant,
the plaintiff had a right, within ten days, upon sufficient cause shown, to
appeal therefrom, and, having exercised that right, the judgment was
thereby vacated, and the further exercise of jurisdiction over the case by
a justice out of court was at an end. But the appeal had not yet been
returned to court, the papers were in the hands of the magistrate, and
we see no reason why the parties might not then consent to withdraw the
appeal, set aside the judgment, and try the cause de novo. No consent
can give jurisdiction over a subject-matter to a tribunal which by law
cannot take cognizance of it; but after a judgment has been rendered in
a court, and while the record yet remains there, the parties may consent
that the judgment be set aside; and when the judgment is set aside, the

case is again open for the exercise of the jurisdiction which such
(46) court has by law over the subject-matter of the ¢ontroversy. From

the last judgment, that is, the one confessed by the defendant,
there was no appeal; and we are at a loss to conceive what was the mat-
ter in dispute which the wardens supposed that the county or Superior
Court had under their consideration. The wardens had no right to com--
plain that Bumgarner had released a moiety of the judgment. e was
personally entitled to a moiety, and this he could release. But the inter-
est in the other moiety of the debt was the property of the wardens, and
this he did not release, because he could not release it.

The judgment of the Superior Court

Per Curnam. Affirmed with costs.

Cited: Carroll v. McGee, 25 N. C., 18,

STATE v. THOMAS ROBESON.

1. In cases of bastardy an examination of the woman which does not appear
to have been taken within three years from the birth of the child is de-
fective, and may be quashed; but the defect is not necessarily fatal, and
all objection on that account is waived if not made in the regular mode
and at the proper time. The objection should be made before the issue

. 1s tendered, ) )

2. Notwithstanding such defect, the examination is evidence on the trial of

the issue as to the truth of the charge.

Arpprar from Pearson, J., at Fall Term, 1841, of BrapEx.
The case was a proceeding under an act of Assembly relating to bas-
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tardy. An issue having been made up in the county court,
whether the person charged was the father of the bastard, was (47)
there tried, and an appeal taken to the Superior Court. Upon

the trial of the issne in the Superior Court, the solicitor for the State
offered in evidence the original examination of the woman. Tt did not
appear upon the face of the examination whether or not it had been
taken within three years from the birth of the child. His Honor held
it inadmissible. The solicitor then offered to supply this defect by proof
from the magistrates who took the examination, and others, that it had
been in fact taken within a few months after the birth of the child, but
this evidence was rejected by the court. A verdict and judgment were
rendered for the defendant, and the solicitor for the State appealed to
the Supreme Court.

J. . Bynum, solicitor, fm; the State.
No counsel for defendant.

Gasrow, J. By the act of 1741, “for the suppression of vice and im-
morality,” it was enacted that any two justices of the peace, upon their
own knowledge, or information made to them, that any single woman
. within their county was big with child, or had been delivered of a child,
might cause her to be brought.before them and examined on oath touch-
ing the father thereof, and that the person so accused upon her examina~
tion should be adjudged the reputed father of the child, and stand
charged with the maintenance thereof as the county court should order.
By the amendatory act of 1814 it. was recited that the act of 1741, by
rendering the oath of the woman conclusive evidence of the fact of pater-
nity, had an injurious effect upon the public morals; and thereupon it
was enacted that the person so accused should be entitled to have an
issue made up to try whether he be the father of the child, and that upon
the trial of such issue “the examination of the woman upon oath before
two justices of the peace, in the manmer prescrlbed by the said act (of
1741), and returned to court, should be prima facie evidence only agalnst
the person so accused.” To this enactment was added a further one in
these words:. “And all examinations upon oath to accuse or
charge any man of being the father of a bastard child shall be (48)
had and taken within three years next after the birth of said
child, and not after.” In the Revised Statutes coneerning bastard chil-
dren, chapter 12, the enactments of the acts of 1741 and 1814 are con-
solidated, no alterations being made even in their phraseology, excepr
such as became necessary because of their being brought into this inti-
mate union. It reénacts the provisions of the act of 1741, with the ex-
ception of that which declares that the person charged by the examinant
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shall be adjudged the father of the child, substituting for it the pro-
vision of the act of 1814, that “the examination of the woman taken
before two justices of the peace, in the manner prescribed above, and
returned to court, shall be prima. facze evidence only against the person
so accused,” and subjoins the provision or enactment with respeet to
the time w1th1n which examinations shall be had.

Under this statute it is competent for the party accused to object that
the charge has not been preferred within the time prescribed, and also to
deny the truth of the charge itself. These, however, are defenses distinet
in their nature, and the purposes of justice as well as the known analo-
gies of law require that they should be brought forward, if meant to be
insisted on, distinetly, in proper form and apt time. If the statutory
prescription in regard to time is to be expounded as an ordinary act of
limitation, the party charged may plead this prescription at the same
time that he tenders a general denial of the charge. But it is clear that,
unless he do bring it forward by plea, he eannot avail himself thereof on
the trial of the truth of the charge and it is equally clear that if he do
bring it forward by plea, and issue be taken on the truth of the matter
so pleaded, parol evidence may be received of the time of the birth of
the child.” The practice, however, has been to consider an objection to
the time of the examination as one fit to be made 1n limine, before ten-
dering an issue upon the matter charged This seems to us the correct
course. The statute makes no provision for the trial of any controverted
fact except that of the paternity of the child. This silence, taken in con-

nection with the general provisions of the aet, induces the belief
(49 ) that the Legislature intended. that the return of the examining

magistrates should show that the examination was made within
the prescribed time. If it do not, the party charged may move the court
to quash the return. The court, on being satisfied that the defect is one
of form, may allow the magistrates to amend the proceedings according
to the truth of the case; or, if this be refused, a new warrant may be
sued out and a new examination had without delay. It is to be borne in
mind that the procedure is not in the nature of a prosecution for a
criminal offense, but is designed to secure indemnity to the county
against the charge of maintaining the unfortunate infant; and it ought
to be so regulated that, while the person sought to be charged with this
maintenance is fully secured in the enjoyment of every defense allowed
by the law, the just object of the statute should, if possible, be effected
in all cases coming within its purview.

‘While we admit that an examination which does not appear to have
been taken within the prescribed time is defective and may be quashed,
we understand it to be settled that this defect is not necessarily fatal, and
that all objection to it on that account is waived. if not made in the
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regular mode and at the proper time. So it was adjudged in 8. v. Car-
son, 19 N. C., 368. In that case the question did not arise, and was,
therefore, left undecided, whether the defect might not be insisted on as
an objection to the admission-of the examination in evidence. Upon this
question our opinion is that the examination is evidence, notwithstand-
ing any such defect. The words of the statute conduct us to this conclu-
sion. They prescribe the manner in which the examination shall be had,
that is to say, upon a warrant issued by two justices of the peace against
the mother of the illegitimate child, and declare that when taken in the
manner “as above preseribed,” the examination shall be evidence in the
trial of the issue. The prohibition of examinations, not taken within
three years from the birth of the child, not only follows after that decla-
ration, but cannot, without violence to its language, be understood as
preseribing the manner of taking the examination. But we have other
reasons for adopting this conclusion. There is no necessity for
permitting, and there may be much inconvenience from permit- ( 50 )
ting, the objection to be thus brought forward. The party sought

to be charged, if he wish to rely on it as a defense, has a full opportunity
of presenting it before tendering an issue; and if he will not avail him-
self of this opportunity, he ought not to be allowed to spring it upon the
officers of the county upon the trial of the issue, and thug obtain a ver-
dict by surprise, which will be forever conclusive, however repugnant it
may be to the truth and justice of the case.

Prr Curiam. Reversed; and venire de novo.

Cited: 8. v. Ledbetter, 26 N, C., 244; S. v, Lee, 29 N. C., 268; 8. ».
Ingram, 88 N, C., 517.

N STATE v. WILLIAM STALCUP aAnxD OTHERS,

1. An officer who has arrested a prisoner under a State warrant has a right
to tie him, if he believes it necessary to secure him, and of this necessity
he is himself the sole judge.

2. But if the officer is guilty of a gross abuse of this authority, that is, if he
does not act honestly according to his sense of right, but, under the pre-
text of duty, is gratifying his malice, he is liable to indictment; and the
jury must judge of his motives from the facts submitted to them.

3. In such a case those who are commanded by the officer to assist him, and
do assist him, are justified, though the officer himself has abused his
authority, provided they acted bona fide in obedience to this command,
and not to gratify his or their malice,

ArpeAL from Battle, J., at Spring Term, 1841, of Macoxn.
The defendants were indicted for an assault and battery on the
prosecutor. It appeared that the defendant William Staleup, being a
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(51) constable in the county of Macon, arrested the prosecutor under

a State warrant, and, with the a1d of the other defendants, who -

were commanded to assist hlm tied the prosecutor and took him before

a magistrate. A good deal of testlmony, which is stated at large in the

cage, was introduced on the trial to show the circumstances under which

. the arrest was made and the tying ordered. It is deemed unnecessary to

repeat it, as the only questions in this Court arose upon the instructions

given to the jury in the court below which are stated in the opinion of
this Court. ‘

J. G. Bynum, solicitor, for the State.
- Francis for the defendants,

Gaston, J. In this case the counsel for the defendants prayed the
court to instruct the jury that an officer having a State’s warrant to
arrest an individual for an escape had a right to tie the prisoner, if he
deemed it necessary ; that the officer was the sole judge of this necessity;
and that he was not answerable if he used no more force than was requi-
site to tie him. The'court declined to give this instruction, but instructed
the jury that the officer had a right to use such means as were necessary
and proper to secure his prisoner; therefore, he might tie him if it were
necessary so to do; but if the jury were satisfied from the evidence that
a man of ordinary priidence would not have deemed it necessary and
proper to secure the prisoner by tying him, then they were authorized to
find the officer guilty of an assault.

With this instruction we are not satisfied, and the latter part of it we
deem erroneous. The law gives the officer all the powers which are
necessary for the effectual execution of the mandate issued to him. It is
the 'duty of the officer to have the body of the. ‘person charged before the

- court or magistrate to whom the warrant is returnable, and it is
( 52 ) manifest that for this purpose it may be necessary to secure the

prisoner by tying him. The act of tying is, therefore, within the
limits of the officer’s authomty, and of the propriety and necessity of
adopting this mode of securing the prisoner the officer is the judge, and
the jury cannot supervise the correctness of his judgment. He will in-
deed be liable, although he does not transcend his powers, if he grossly
abuse them; and whether he did or not so abuse them was the proper
inquiry to be submitted to the jury. Upon this inquiry we hold that the
instruction should have been, as we have before laid it down in an
analogous case, 8. v. Pendergrass, 19 N. C., 865, that there was an abuse
of authority if the facts testified convinced the jury that the officer did
not act honestly in the performance of duty according to his sense of
right, but, under the pretext of duty, was gratifying his malice; but if
they were not so convinced, he did not abuse his authority.
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The counsel also prayed of the court to instruct the jury that the
assistants of the officer were justified in tying and assisting to tie the
prisoner, upon being commanded to do so by the officer, although he
might have abused his authority in giving that command. It does not
appear that the court gave any instruction upon this prayer. To us it
seems that the instruction asked for was correct, with this modifieation,
if they acted bona fide in obedience to this command and did not avail
themselves of it to gratify his or their malice.

We are.of opinion that the judgment ought to be reversed and the case
submitted, with proper instructions, to another jury.

- Prr Curianm. Venire de novo.

Cited: Furr v. Moss, 52 N. C., 527; 8. v. Oruse, 74 N. O,, 492; §. ».
Belk, 76 N. C., 14; 5. v. Sanders, 84 N. C., 731; 8. v. Freeman, 86
N. C., 686; S. v. McNinch, 90 N. C., 699; 8. v. Bland, 97 N. C., 442,
443; 8. v. Pugh, 101 N. C., 740; 8. v. McMahan, 103 N. O., 382; 8. v.
Sigman, 106 N. C., 731.

(53)
STATE 710 teE Use or THOMAS J. BUCHANAN v, EVANDER McINTOSH.

In an action against a sheriff for the misconduct of a person alleged to be his
deputy, it is not necessary to produce a written deputation, or give notice
to the sheriif to produce it, It is sufficient to show that the person acted
as deputy with the consent and privity of the sheriff.

Desr upon the official bond of the defendant, as sheriff of Moore, tried
at the Spring Term, 1841, of Cuatmam, before Pearson, J.

The breach assigned was that one Hedgepeth, the deputy sheriff, had,
in January and February, 1838, received certain papers to eollect and
 bad failed to do so. The bond of the sheriff, bearing date in August
1837, was duly proved. The plaintiff then called one. Curry, and pro-
posed to prove by him that during the year commencing in August, 1837,
and ending in August, 1838, Hedgepeth had acted as deputy sherifi with
the privity of the defendant. Curry was asked by the defendant’s coun-
sel whether he did not know that Hedgepeth had received from the de-
fendant a deputation in writing, and given the defendant a bond for the
faithful discharge of his duties as deputy sheriff. Curry said he knew
there was such a deputation in writing and such a bond. The defend-
ant’s counsel then objected to the evidence offered by the plaintiff, in-
sisting that the deputation and bond ought to be produced, and that the
fact of Hedgepeth being a deputy could not be proved in any other way.
The court was of opinion that, although in a suit by the defendant or
Hedgepeth, if it became material to show the fact of his being a deputy,
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the written deputation might be required as the best evidence, yet in a
- suit by a third person, as in the present case, the plaintiff was not ex-

pected to know whether there was a written deputation or not, and
( 54) was not bound to produce it or to give notice for its production,

but was permitted to prove the fact of his being a deputy by show-
ing that he acted as deputy with the consent and privity of the sheriff.
This evidence having been given and the breach proved, there was a
verdict and judgment for the plaintiff, and the defendant appealed to
the Supreme Court.

J. H. Haughton for plaﬂ}mfiﬁ.
No counsel for the defendant in this Court.

Rurrin, C. J. For the reasons stated by his Honor, we think his
opinion right. If the relator had endeavored to prove the connection
between the defendant and his supposed deputy by the deed or writing
constituting the deputation, it would have been incumbent on him to
produce the written instrument itself, or to have taken such other steps
as would let him in to prove its contents. But the relator did not offer
evidence of that description. He proved that Hedgepeth acted as the de-
fendant’s deputy, not only in the particular instance for which he now-
endeavors to make the defendant responsible, but generally as under-
sheriff in the execution of mesne and final process, and other official
duties. From the defendant it comes out that he had made Hedgepeth
his deputy by deed; and for that reason ke asked to exclude the relator
from all circumstantial evidence of the fact, however cogent. But the
objection is untenable. The relator can not be bound to produce a docu-
ment, the existence of which he has no means of ascertaining, and still
less of gaining a knowledge of its contents. There are many analogous
eases. One is the case of partners. If a suit be brought by persons in
that character and it be shown they contracted by deed, they must pro-
duce the instrument in order to show who are the partners. They have
the insttfument, and, therefore, must not keep it back. But if a suit be
brought against copartners, it is sufficient to prove that they acted as

such, and so held themselves out to the world. 2 Starkie Ev., 585.
(35 ) Another case is that of an ordinary agency, which is established

by showing a course of dealing by one person for another, and the
recognition by the one of the acts of the other in similar instances. In
fine, the relation between the defendant and his deputy is established by
means like those which establish the relation between the public and the
sheriff himself, namely, by showing that he acted as such, without going
back to his election and legal qualification. ;

Prr Curram. Affirmed.

Cited: 8. v. Allen, 27 N. C., 43; R. R. v. Fisher, 109 N. C., 3.
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WILLIAM B, MOSS v. NICEY MOSS.

1. A husband cannot obtain a divorce from his wife on the ground of adultery
committed by her after a separation, if such separation has been occa-
sioned by the fault or at the instigation of the husband,

2. A party applying for a divorce is bound by his admission, in the pleadings
or on record, of facts which legally bar his application, even though a
jury, on issues submitted to them, find a verdict in contradiction of such
facts.

ArpEAL from Manly, J., at Fall Term, 1841, of Macox.

It was a petition filed on 25 March, 1838, by the plaintiff against his
wife, for a divorce from the bonds of matrimony for the cause of the
wife’s adultery. It states that the circumstances of the parfies were
humble, and that their marriage took place in December, 1835; they

“lived happily together for some time, until the wife had a child under
circumstances which forced upon the petitioner’s mind the conclusion,
beyond a doubt, that the child was not his, but spurious; that
.upon that unexpected change of his fortunes the petitioner deter- ( 56 )
mined to divulge the fact at once, and he then made known to his
wife that he well knew, as she did, that her said child was not his issue,
and that from thenceforth he would not ‘receive her as his wife; upon
which information the defendant, as soon as she had recovered from her
indisposition (at lying in), left the petitioner’s house, and hath not since
returned.” The petition further states that in the beginning of 1837 the
petitioner left this State and was absent about one year; and then
charges specifically that the defendant went to live with one W. G., and
has continued to live with him in adultery ever since, and has there had
another child, which is the issue of W. G., and not of the petitioner, who
- was absent and in a distant State at the period of conception.

The answer states that about two years before the marriage the de-
fendant had a child of which the petitioner was the father, and so ac-
knowledged himself to be; and that the adulterous intercourse between
the parties afterwards continued up to the marriage, at which time she
was again pregnant, and in about six months thereafter the second child
was born, The answer then states that the defendant is unable to give
a specific reply to the circumstances which, as the petitioner alleges, in-
duced him to believe that the child was not his, for the reason that in
the petition none of those circumstances are set forth. And it further
states that about one month after the birth of that child the petitioner
" drove the defendant from his house in the manner stated in the petition;
and it avers that from her marriage up to that time she had no criminal
conversation with any man, but lived chastely. Upon the trial it was
admitted by the parties that before their marriage the defendant was the
kept mistress of the petitioner, and that they had one child; and also
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that when they intermarried she was pregnant of a second child, and

- that upon the birth of it a dispute arose between them upon the paternity

of that child, whereupon the wife left her husband’s house. Upon issues

to a jury, they found that the defendant separated herself from her hus--

band and lived in aduletry with W. G.; that the petitioner did not allow
of his wife’s prostitution, nor expose her to lewd company,

( 87 ) whereby she was ensnared to the said erime, nor admit her into
conjugal society after he knew of the criminal faet,

The cause then coming to be heard upon the pleadings, admissions of
the parties, and finding of the jury, the petitioner moved thereupon for
& divorce from the bonds of matrimony. But the presiding judge de-
clared his opinion that it was not fit to grant that motion, and, no other
being made, the petition was dismissed with costs. From this decree the
~ petitioner appealed to the Supreme Court.

No counsel appeared for petitioner.
Francis for defendant.

Rurrix, C. J. This case presents no new legal question; but the
decision seems to be sustained by the previous adjudications of this
Court, '

The libel is not founded on antenuptial want of chastity nor on the
alleged imposition on the husband from his supposing himself to be the
father of the child of which his wife was pregnant at their marriage,
when in fact it was the offspring of some other man. If it had been
-thus founded, Scroggins v. Scroggins, 14 N. C., 535, would have been an
answer to it. The gist of the complaint is the subsequent adultery of
the wife;-and that is established. Her previous impurity is brought for-
ward to account for and justify, on the part of the husband, the state of
separation, during which this undoubted eriminality of the wife arose.
In that point of view it was properly stated as a material part of the
plaintif’s case; for, as the statute provides that if “either party has
separated him or herself from the other, and is living in adultery, the
injured party may obtain a divoree,” it follows, if the criminal fact has
arisen wholly during a separation of the parties, that the occasion of the
separation ought to be stated, so as to show that the party applying did
1ot cause the separation, but was injured by it as well as by the adultery.
Hence in Whittington v. Whattington, 19 N. C., 64, we held that adult-

ery by the wife, after abandonment by the husband, would not
(58 ) found a decree for a divorce in his favor; and, 1ndeed that the
marrlage could not be dissolved at the 1nstance of the party to
whom default in any of the essential duties of married life is fairly
imputable. Among the most essential of those duties is conjugal society ;
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both in being stipulated for in contracting the relation of man and wife

and as a wholesome restraint upon and an effective protection against =~

_those passions and weaknesses to which both sexes are in some degree
subject. When, therefore, a divorce is sought, for a cause supervening
separation, it must be inquired whether that cause probably grew out of
the separation, and whether the separation was the act, and, so, the fault
of both the parties, 6r of one of them, and which.

Applying these principles to the case before us, the decision must be
agamst the: plamtlﬁ

It is true the jury have said the wife separated herself from her hus-
band, and have exonerated him from the imputation of connivance, and
it must be granted thereupon that prima facte it is to be taken that upon
the wife rests the fault of the separation, as well as that of her subse-
quent incontinence. But upon the whole record that effect cannot be
given to the finding of the jury, because it is inconsistent with the facts
pleaded in the libel or otherwise admitted by the plaintiff on the record.
The statute, indeed, requires all the material facts charged in the libel

.to_be submi’cted to a jury, upon whose verdict, and not otherwise, the
court is to decree. . Rev. Stat., ch. 89, sec. 5. But that obviously means
those facts upon which the plaintiff founds his or her right to a divorce.

" The purpose is to prevent collusion between the parties; and hence a
divorce is not to be granted upon facts admitted in the pleadings or on
the trial, but only on.facts pleaded, proved, and found by a jury. But
although a divorce can never be granted on such admissions, yet it is
quite clear that it may and must be refused upon the ground of the ad-
mission by the party applying for it of such facts as legally bar the
application. It is a general rule that a party is concluded by the state-
ment of his own pleadings, and, therefore, that a verdict contradictory
to them is naught. But, as the Legislature leans against divorces,
the statute has introduced an exception to that rule thus far, ( 39)
namely, that admissions shall not authorize a decree for a divorce.

The same reason renders the general rule applicable, and with peculiar
force, to admissions by the plaintiff of facts adverse to the -divorce
sought; and, therefore, it is to be seen how far the facts found by the
jury are consistent with those stated or admitted by the petitioner. We
think, notwithstanding the verdict, that in this case it is established by
the admissions of the plaintiff that the separationr was not the act of the
wife merely and excludively, or even principally her fault, but that it
was contemplated, desired, and intended by the husband, and was chiefly

. his act, and without any sufficient cause as yet made apparent.

The libel states explicitly that upon the birth of the second child (with
which the defendant was pregnant at her marriage) the husband told
his wife “that from thenceforth he would never receive her as his wife,”
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and this repudiation was founded entirely upon the declaration he then
" made, that he was not the father of the child. Upon that point a con-
troversy existed between them; he denying and she affirming that the
child was his. The result of that controversy was that he abjured the
connection in the terms just mentioned; and “upon that information”
the wife, as soon as she was able, left her husband’s house. What else
did the husband expect or wish? Their circumstances were narrow and
rendered their joint labor needful for their support and that of their
children. When people are in that condition, and the wife is charged
by the husband with prostitution and imposing on him a spurious isste,
and is told by him that he will never receive her as a wife, what else is
she to understand but that they cannot have the same home, and that
she must leave her husband’s house and seek a home elsewhere? This
defendant says that she did so understand the petitioner; for the answer
states that “he drove her from his house.” It seems to us that she under-
stood him correctly; for, besides the plain sense of his language, there
are the facts that he made no effort to detain her in the first instance, or
" to induce her return, although it is not intimated in the libel that
( 60 ) her departure was unknown to him or her place of retreat con-
cealed from him. Indeed, it is not unnatural, if he really believed
she was the wanton he alleged, that he should desire to be freed from her
society and relieved from her maintenance. The libel states as a fact
that the plaintiff was not the father of the child, and thus states it as
an excuse for the harsh sentence pronounced on the wife immediately
after her confinement. The very manner and occasion of bringing that
matter forward afford, therefore, the true interpretation of the plain-
tiff’s language to his wife. They show his wish to get clear of her
society and to drive her from his house. If, indeed, the plaintiff had
informed us of the eircumstances which established beyond a doubt in
his mind that he was not the father of the child, and had shown their
existence by proof, there might be some plausible ground to palliate, to
some extent, the act of expelling his wife from his dwelling. But we
need not consider the effect of such proof, for the case is utterly destitute
of evidence on the point, and an issue on it was not even asked for.
Therefore, we are obliged to say that in any legal or just sense it cannot
be held that the wife separated herself from her husband, for that im-
plies that it was without his concurrence, or, at least, not at his instiga-
tion or command. And we must further say that, without proof to the
contrary, the legal presumptions of innocence on the part of the wife,
and of the legitimacy of a child born in wedlock, must stand, and repel
that part of the accusation against the defendant.
As the Court must take the case, then, it is that the plaintiff, without
any reasonable cause, forced his wife to leave his house, and to leave it
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with a character tainted by the.unhappy connection to which he had
seduced her before the marriage, and now unjustly ruined by his own
false charge of infidelity to him; and that he then left the State for a
year, without making any provision for her, and without her having, as
far as appears, any friends to whom she might look for support or shel-
ter, but obliged to gain a subsistence for herself and her children in the
best way she could. In such a ease, might not the husband, on his
return, expect to find that a woman, thus seduced, traduced, degraded,
destitute, and abandoned, had yielded to temptations to which, in

" her weakness and necessity, he had been the oceasion of exposing ( 61)
her?

We think, therefore, that immoral and -criminal as the conduet of the
wife has been, it furnishes no sufficient ground to dissolve the marriage.
The husband also wants merits. By his own unfounded accusation and
cruel expulsion of his wife from his roof he, probably, may have caused
the “criminal fact” which forms the gravamen of the libel.

Prr Curiam.  Decree dismissing the petition affirmed with costs.

Cited: Wood v. Wood, 27 N. C., 680,.681; Tew v. Tew, 80 N. C,,
818; Steel v. Steel, 140 N. C., 633; Ellett v. Ellett, 157 N. C., 164}
Cooke v. Cooke, 164 N. C., 282,

MARY ROWLAND’'S ADMINISTRATOR v. JOEL ROWLAND.

1. In a civil suit against several persons who have a joint interest the declara-
tion of one as to a fact within his own knowledge is evidence againgt the
others as well as himself,

2. But where a suit, as, for instance, an action of detlnue is brought against
one for certain specific property, the declarations of another person, who
holds other property under the same title, cannot be introduced to impugn
the title of the defendant. He may be examined as a witness in the cause.

3. Where there is no evidence to establish a fact, the judge has a right so to
instruct the jury.

DErinuz to recover a negro named John, tried at Fall Term, 1841, of
Monreomery, before Pearson, J.

The plaintiff, in submission to the opinion of the presiding judge,
having suffered a nonsuit, appealed to the Supreme Court. The case as
sent up contained all the ev1dence offered on the trial, but it is unneces-
sary to insert it here, as the opinion delivered in this Oourt contains all
the material part.

Barringer for plaintiff. / (62)
Mendenhall for defendant.
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Dawier, J. This is an action of detinue to recover a slave by the
name of John. The defendant offered in evidence a bill of sale for the
said slave from his mother (the plaintiff’s intestate) to himgelf. The.
plaintiffs contended that their intestate was nom compos mentis at the
time the said deed was executed, or that the same was obtained from her -
by fraudulent practices. In the progress of the trial the plaintiffs of-
fered to prove the declarations of one Cagle, who had married the grand-
daughter of the intestate and who had obtained from her a bill of sale
for four other slaves which deed bore even date with that executed to
the defendant. This evidence was rejected by the court; and we think
it was properly rejected. - In a eivil suit against several persons who are
proved to have a joint interest-in the decision, a declaration made by
one of those persons concerning a material faet within his own knowl-
edge is evidence against him and against all who are parties with him to
the suit. Phillips on Ev., 78; 11 East, 589; Lucas v. De la Cour, 1
Maule and Sel., 249. Th1s rule has been extended in actions so far as to
admit the declara‘mons of one partner to be evidence against another,
concerning joint eontracts and their joint interest, although the person
who makes such declarations is not a party to the suit'; it is received as
an admission against those who are as one person with him in interest.:
Phillips, 78; Wood v. Braddick, 1 Taunt., 104. The above is the rule
respecting admlssxons in the case of ;|01nt contracts, or where several
persons have one and the same interest in the subject-matter. ‘But the
same rule cannot be applied in actions of trespass or to criminal proceed-
1ngs Cagle did not have one and the same interest with the defendant
in the subject-matter of this action, which only related to the title to the
slave John.  There was nothlng to prevent Cagle from being called and

examined as a witness in the cause.
(63) Secondly. After a great deal of testimony had been received on

the part of the plaintiff and the defendant, the defendant’s coun-
sel said he would still proceed and examine other witnesses. The court
intimated “that it was unnecessary to call other witnesses, for, in the
opinion of the court, the evidence already offered, taking it to be true,
would not justify the jury in coming to the conclusion either that there
was a want of mental capacity in Mrs. Rowland at the time she executed
the deed or that such undue influence had been used as would avoid the
deed. - We have examined the testimony which had been given in before
the judge made the above remarks, and we must say that it exhibited no
evidence of mental incapacity in Mrs. Rowland at the time she executed
the deed to the defendant; nor does it contain any evidence of a fraudu-
lent contrivance to obtain the same. We think that the remarks of the
judge went no farther than to intimate that there was no evidence to
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support the allegations made by the plaintiffs, and thus far it was not
erroneous in him to go. The judgment must be
Per Curram ' Affirmed.

Cited: Brown v. Patton, 35 N. C., 447; Young v. Grifiith, 79 N. C.,
203 ; Barker v. Pope, 91 N, C., 169.

JOHN E. FORTESCUE v. PELEG SPENCER, axp THE SAME v. THE
THE SAME.,

Where A. owes B, a debt by note of upwards of $100 and in lieu thereof gives
B. several notes of less than $100, so that judgments may be taken on
them before a justice of the peace: this is not either in fraud or evasion
of the statute prescribing the jurisdiction of justices of the peace out of
court.

THESE were appeals from Settle, J., at Fall Term, 1841, of HvyopE.

The facts were these: The defendant was indebted to the plaintiff in the
sum of $148.42 due by bond, and on 26 May, 1840, in satisfaction
of that bond, he gave to the plaintiff two other bonds in the sum ( 64 )
of $74.21 each, payable immediately. These two bonds were
given and accepted by the parties, respectively, with the view that judg-
ments might be taken thereon before a justice of the peace; and, accord-
ingly, on the same day the defendant accepted the service of two war-
rants, issued on the bonds, and confessed judgment in each case for
$74.21. Those judgments having become dormant, the plaintiff issued a
new warrant on each of them and obtained judgment thereon before a
justice of the peace, from which the defendant appealed to the county
court. He there pleaded in each that there was no such former judg-
ment as that alleged in the warrant; and on the issue joined thereon
there was a trial and judgment in that court, from which the defendant
again appealed to the Superior Court. On the trial in the latter court
it was objected that the transaction was in fraud and evasion of the
statute which confers jurisdiction on a single justice of the peace out of
court, and therefore, that the judgments first given, and on which the
present warrants are founded, were void and the plaintiff could not .
recover. But notwithstanding the objection, the court directed the jury
_to find for the plaintiff upon the issue, which was done. From the judg-

ment thereon the defendant appealed to this Court.

J. H. Bryan for plaintiff.
No counsel for defendant.

Rurrin, C. J. There cannot he the least question that the ruling of
his Honor is right. There ig no foundation at all for saying that the
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parties acted in fraud of the law. Were a ereditor, whose debt exceeded
the sum of which a magistrate had jurisdiction, to remit a part of it by
acknowledging a fictitious payment, for the purpose of taking advantage
of his debtor, and obtaining a speedier judgment, there might be ground
for this objection, if made in apt time. But what was done here
(65 ) was the act of the parties, and consisted of nothing more than the
giving of new securities for a just debt. Whether that was effected
by giving one bond for several before existing, or by giving several for
aliquot parts of a debt before due on one bond, is not material. It
oppresses no person and evades no law, although in the former case juris-
diction is given to a court of record and that of a justice of the peace
ousted, and in the latter the magistrate acquires jurisdiction. It may
have been at the instance of the defendant himself and for his benefit,
as the costs would be less. Besides, if valid at all, the objection should
have been directly taken in the first suit and not collaterally, as in this
case, in an action on the judgment.
Per Curiam. ' No error.

Cited: Moore v. Thomson, 44 N. C., 223.

(66)

ROBERT McNAMARA v. JOHN KERNS ET AL.

1. The act of Assembly (Rev. Stat., ch. 89, sec. 24) authorizing the wardens
of the poor to seize any horses, cattle, hogs, or sheep belonging to a slave
is not uncgnstitutional.

2. The wardens may exercise this power either in person or by a precept or
authority directed to another.

3. Such a precept or authority directed to “any constable of a county,” with-
out specifying his name, will justify the constable who executes it, if his
act be afterwards ratified by the wardens.

4. It is not necessary that to such an authority or precept the wardens should
sign their names as wardens, if in fact they were so.

5. By the phrase, ‘“cattle, hogs, etc., belonging to slaves,” the statute means
such cattle, hogs, etc., as the master permits the slave to raise for his own
use, and to exercise acts of dominion and ownership over as if they were
his own.

6. Although defendants in an action of trespass sever in their pleas, yet where
there is but one judgment in their favor, as “that they go without day,”
they shall recover but one set of costs.

Trespass, tried at Fall Term, 1841, of Rowax, before Bailey, J., in
which judgment was rendered for the defendants, and the plaintiff
appealed to the Supreme Court.

The action was brought to recover the value of nine hogs which the
plaintiff claimed as his and which were taken by the defendants. The
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facts were that the plaintiff was a farmer, and had several negroes upon
his farm who were permitted to raise hogs for themselves. The negroes
had the hogs in pen, within sight of the dwelling house of the plaintiff,
and the plaintiff said that they were the negroes’ hogs, that what was
theirs was his, and that he claimed them as his, and forbade their being
taken by the defendants. It was furthermore in proof that a paper-
writing purporting to be a warrant, signed by five persons, all of

whom were wardens of the poor, and some of whom were justices ( 67 )
of the peace of Rowan County, was directed to the “constables,

ete.,” of said county, and placed in the hands of the defendant, Daniel
Kerns one of the constables of the said county, to be executed The
paper-writing is -as follows, viz.

Stare oF NorTE CAROLINA,
Rowax Counry.

To the Constables or Sheriff or Other Officers of Rowan Oounty
Whereas by and from information of John Kerns, planter, to the
wardens of the poor of said county, that the slaves of Robert McNamara,
and also the slaves of Charles L. Torrence, do, against the statute and
to the abuse of the rights thereby secured to the citizens of Rowan
County, raise, keep, and mark hogs as their own right and property:
these are, therefore, to command you, in the name of the State of North
Carolina, to take and seize upon the property of hogs owned by said
negroes, and bring them to the wardens of the poor of said county, to be
disposed of according to act of Assembly. Given under our hands and
seals at Salisbury, 3 November, 1840.
Wire. Bagrser, J. P. [L. s.]
Isaao Burnzs, J. P, [1. s.]
J. C. MoCor~aveney, J. P.
J~o. CAUGHENOUR
Summons for witness, - Dawier H. CRESS,} Wardens.
Jouw WiLLis,
James Russ.

The hogs were taken by the defendants, one of whom was a warden of
the poor, by virtue of said warrant, without any other notice to the
plaintiff ; and they justified the taking under an act of Assembly author-
izing the wardens of the poor to seize hogs that shall belong to any slave,
or be in any slave’s mark in this State, and sell the same, the amount
made by such sale to be applied by them one-half to the support of the -
poor of the county and the other half to the informer.

The plaintiff insisted, in the first place, that the hogs belonged ( 68 )
to him and not to the negroes; and, secondly, if they were the
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hogs of the negroes, that the wardens had no right to seize the hogs in
the way they did; and, furthermore, that the act of the Assembly was
unconstitutional and void. His Honor, after explaining to the jury the
object of the act of Assembly and the mischief which it was intended to
remedy, instructed them that if the plaintiff permitted his slaves to raise
hogs for themselves for their own use and benefit, and not for the use of
the master, although the property in the hogs would be in the master,
that was the mischief contemplated by the makers of the act of Assem-
bly; and that the wardens of the poor would be authorized to seize and
sell the same; and that the act of Assembly was constitutional. A ver-
dict was returned for the defendants, and judgment being rendered
thereon for the defendants, and also that each defendant should recover
his several costs from the plaintiff, allowing to each defendant an attor-
ney’s fee, the plaintiff appealed.

Badger for plaintiff.
Barringer for defendants.

Dawxizr, J. The defendants justify the trespass under the written
authority signed by five of the wardens and set forth in the case. First,
it was insisted for the plaintiff that the act (Rev. Stat., ch. 89, sec. 24)
was unconstitutional. This ground is abandoned here, and we think
correctly, as the plaintiff, on the seizure, might have had his writ of
replevin and tried the validity of the taking before a court and jury,
according to the course of the common law; for replevin lies to recover
the possession of goods and chattels unlawfully or wrongfully taken.
Com. Dig., Replevin; Bul. N. P., 52; Shannon v. Shannon, 1 Sch. and
Lef., 824; Leigh N. P., 1823. Secondly, the plaintiff contends that
the hogs were his property, and not the property of the slaves. It

is true that the title to the hogs was in the master until the
(69 ) seizure and sale for the forfeiture, and then the title was changed

by forece of the statute. The forfeiture arose in consequence of
the plaintiff permitting his slaves to raise the hogs or mark them in their
- mark, and exercise acts of ownership and dominion over them as if they
were their own; that is what the statute means by the words “that shall
belong to any slave.” Thirdly, it is said that the written authority under
which the defendants justify is not signed by a majority of the wardens
in their official characters as wardens. The answer is that the five per-
sons whose names are signed to the writing were wardens at the time,
and they had power to act in the business as wardens, and they had no
authority to intermeddle as justices of the peace. The return is directed
by the writing to be made to the wardens, and not to any justice or jus-
tices of the peace. The circumstances of the letters “J. P.” being added
to the names of some of them does not affect the validity of the author-
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ity, given in that mode in which by law they had a right to exercise it.
It is a maxim of law that that which is right and useful shall not he
destroyed or vacated by that which is useless. Fourthly, it is admitted
that the wardens, or a majority of them, might have taken the hogs, as
" it appears that there was a regular informer; but it is denied that they
had any judicial powers to issue process to the ministerial officers of the
county, or to-any other persons, to have the hogs seized. We, however,
understand that it is a rule of law that an authority is to be so construed
as to include all necessary and usual means of executing it with effect. -
2 H. Black., 618. We, therefore, think that the defendants could justify
under the said order or license of the wardens in the same manner that
a person can justify a trespass on land by the order or license of the
owner. Rex v. Croke, Cowp., 26, does not militate against this opinion,
for that case only decides that the proceedings of a court of limited
jurisdiction must show upon their face that the court acted within the
sphere of its powers. Fifthly, it is contended that the authority is de-
fective and void, inasmuch as it is not given to the defendants, or either
of them, by his and their Christian and surnames. The warrant
is directed “to the constables or sheriff, or other officers of Rowan ( 70)
County.” The sheriff had nothirg to do with it. Could Kerns,
one of a general class of persons (viz., “constables”), be permitted to aver
that he was a constable, and execute this power alone? We think we are
not driven to the necessity of deciding this point of law, as all the war-
dens who signed the paper, as well as Kerns, the constable, and those
who were with him at the seizure, are sued as defendants. And the
seizure was subsequently assented to and ratified by the said wardens,
which we think eured any irregularity, if there was any, in the mode of
its execution. Sizthly, the defendants had a right to sever in their pleas.
1 Chit. Plead., 596. But if all of the several issues had been found for
the plaintiff, the jury must have assessed the damages entire against all
the defendants, and there would have been but one judgment and one
set of costs for the plaintiff. 'Will the verdicts in favor of all the defend-
ants, upon 21l of the several issues, subject the plaintiff to more than one
set of costs? We think not, because there are not several judgments
upon each issue, but one judgment reciting the several verdicts, and con-
cluding that all the defendants go without day. The case, therefore,
- does not come within the rule laid down in Stockstill v. Shuford, 5
N.C, 89;s.¢,1N.C, 637.

The judgment is affirmed except so much of it as gives a separate set
of costs to each of the defendants, and that portion of it is reversed with
costs to the plaintiff in this Court.

Prr Curiam. ' Judgment accordingly.

Cited: Torrence v, Kerns, post, T1.
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(71)
CHARLES L. TORRENCE v. JOHN KERNS ET AL. -
Arpear from Bailey, J., at Fall Term, 1841, of Rowan.
The case is precisely the same as that of McNamara v. Kerns, ante,
66.
Badger for plaintiff.
Barringer for defendants.

Prr Curiam. This case is governed by McNamara v. the same de-
fendants. There must, therefore, be the same judgment in it.

Judgment accordingly.

(72)
JOHN GRIFFITH, @UARDIAN, ETc.,, v. SAMUEL BYRD, ADMINISTRATOR, ETC.

1. On petitions for distributive shares, which are in the nature of proceedings
in equity, an appeal for costs only will not be entertained except under
very peculiar circumstances.

2. Where the guardian of an infant distributee sued the administrator of the
estate the very day he was appointed guardian, and without any demand
upon the administrator, and the administrator was guilty of no default,
but promptly rendered an account, which was found to be correct: Held,
that the guardian should pay the costs of the suit.

Avrprar from Manly, J., at Fall Term, 1841, of Yancry, on a petition
for a distributive share of the estate of George Byrd, deceased. George
Byrd died in 1825, leaving surviving him a widow and nine children,
and also six grandchildren, who were the children of Anna Griffith, a de-
ceased daughter of the intestate. Of those grandchildren, four were in-
fants in 1839, and for them a county court then appointed a guardian;
and he, on the day of his appointment, and without any communiecation
with or notice to the administrator, filed the present petition in the
county court in behalf of his ward for an account of the personal estate
of the intestate, George Byrd, and payment of the shares of the four in-
fants. The defendant answered and showed a balance in favor of the.
estate of $211.75, due in December, 1826, of which one-eleventh part, or
the sum of $19.25, belonged to Mrs. Griffith’s children. The answer
states that the defendant had always been ready to pay the shares of the
said sum of $19.25 to which the four infants were entitled, but could not
do so for the reason that no guardian had been previously appointed for

either of them; and, therefore, the defendant submits whether he
(73 ) ought to pay interest. In the county court there was a decree
against -the defendant for $26.831%, from which the guardian
appealed. Upon a reference in the Superior Court, a report was made
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in exact accordance with answer, except only that the clerk charged
the defendant interest while the money lay in his hands. That made the

- share of all the children of Ann Griffith amount, on 11 October, 1841, to
$35.96. Neither party excepted to the report, and it was confirmed, and
a decree thereupon made that the defendant pay to the guardian that
sum of $35.96, but that the guardian should pay the costs of the suit.
From this decree the guardian appealed to this Court.

Francis for plaintiff.
No counsel for defendant.

Rurriw, C. J. DPetitions for distributive shares are in the nature of
proceedings in equity, and are governed as to the costs, as well as other
matters, by the principles and practice of the court of equity. Ryder v.
Jones, 10 N, C., 24, In general, it is the rule of that court, except under
very peculiar circumstances, that an appeal will not be entertained for
costs only. 2 Mad. Eq., 377. The reason is that in equity costs do not,
as of strict right, follow the event of the cause, but are given in the dis-
cretion of the court, according to the circumstances and conduct of the
parties in each case. On this ground alone the decree would be con-
firmed in the case before us.
~ But, besides, this case very fully evinces the soundness of the prinei-
ples on which costs are given in equity; and that the decree here was a
very proper exercise of the discretion of the court. The defendant is an
administrator, a mere trustee, charged with no breach of trust and guilty
of no default whatever. He interposed no obstacle in the way of the
plaintiffs. He might have done so without an imputation in this case,
since the petition does not make all the next of kin of the intestate par-
ties, nor even the two adult children of Mrs. Byrd; and it would have
been but a reasonable precaution to make the objection that they
were not parties, in order to protect the defendant from the ex- (74)
pense and trouble of accounting a second time with those persons.

But the defendant waived everything of that kind, and, without delay,
rendered an account, which is found to be correct. Under such circum-
stances, the defendant ought not to be made to pay the plaintiff’s costs
nor even his own, but ought to be indemnified for his necessary ex-
penses. Then the hasty institution by the gnardian of a suit so entirely
needless in the first instance, and the prosecuting of it by appeal from
court to court for distributive shares so very small as these, indicate,
altogether, that the guardian sought the office that he might vex the de-
fendant with a litigation which he thought would be at the defendant’s
expense. The suit seems to have been wantonly brought and vexatiously
pursued. It is to be observed, too, that the decree as it is does injustice
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to the defendant, inasmuch as it makes him pay to four of the children
of Ann Griffith what was found to belong to all six. This we cannot
now correct, forasmuch as the defendant submitted to it. But it fur-
nishes another reason for not disturbing, but affirming the decree ap-
pealed from; which is done accordingly and with costs in this Court.
Par Cuniam. Decree affirmed with costs.

Cited: Lewts v. Johnston, 69 N. C., 394.

(175) :
' Dex Ex DEM. WILLIAM P. WAUGH anxp RICHARD CHOATE v.
WILLIAM ANDREWS.

1. Where, in an action of ejectment, the defendant has entered a disclaimer
as to a part of the land described in the plaintiff’s declaration, that part
is not within the issues submitted to the jury, and evidence of title to it
is therefore irrelevant.

- 2. Where deeds, records, etc., are referred to and make a necessary part of the

case transmitted to the Supreme Court, it is the duty of appellant to see

that they accompany the case. Otherwise, the Court cannot determine
that there is any error in the opinion of the court below, and the judg-
ment will, of course, be affirmed.

Arppar from Manly, J., at Spring Term, 1841, of AsHE.
.- The following is the case transmitted to the Supreme Court. This
.was an action of ejectment, wherein both parties claimed title under
. William Edwards and admitted the title to be out of the State. As evi-
‘dence of title, the lessors of the plaintiff introduced certain records,
.copies of which are hereunto annexed, and then attempted to prove that
" the land was set up by the sheriff of Ashe and sold to them as the last
.and highest bidder. In respect to this fact there was a conflict of testi-
mony ; two witnesses stating that they thought it was sold, and the sheriff
and several others stating that it was not sold. A deed from John
Gamble, sheriff, was also exhibited, a copy of which is made a part of
the case; but it did not appear that it inecluded any part of the land con-
tained in the declaration. It was admitted that the defendant was in

possession at the time of bringing the action. :

The presiding judge instructed the jury that the plaintiff’s right to
recover depended upon whether he had shown title to the premises; that
the levies, which described the land as “100 acres on both sides of
(76 ) Little River,” and nothing more, were insufficient -of themselves
and needed aid from parol testimony to identify the land. If the
jury had heard testimony to satisfy them that the land described in the
declaration was the land levied upon, then the levies were sufficient.
“With respect to the other levies, the court instructed the jury that in
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law they were sufficient, provided they were satisfied that the land in
question was included by the description. The court further instructed
the jury that if the levies or any of them were sufficient under the rules
laid down, they would proceed to inquire whether the land was sold, and
sold to the lessors of the plaintiff; that if the sheriff, having process for
that purpose, set up the land and sold it to them, the title passed, and
they should find for the plaintiff. But if the land had not been levied
on, or, being levied on, had not been sold to the plaintiff’s lessor, they
would find for the defendant,

When the defendant offered John Gamble as a witness, he was objected
to on the part of the lessors of the plaintiff, on the ground that he had
joined in a deed, a copy of which is herewith sent, to a man by the name
- of Woodruff, and Woodruff had conveyed to the defendant. But the
objection was overruled by the court.

In the progress of the trial the lessors of the plaintiff were proceeding
to show title to a parcel of land of 25 acres contained in their declara-
tion, and as to which the defendant had heretofore, with leave of the
court, entered of record a disclaimer. But the evidence was stopped by
the court.

The jury found for the defendant, and from the judgment pronounced
thereon the plaintifi appealed,

The deeds and records referred to in the case were not sent up.

No counsel appeared for the plaintiff in this Court.
Boyd and Mendenhall for defendant.

Rurrin, C. J. There can be no doubt of the correctness of the ruling
of his Honor respecting the tract of land which the defendant dis-
claimed. Being disclaimed, it was not within the issue which the jury
were trying, and therefore evidence of the title to it was irrelevant.

The Court is also obliged to affirm the judgment, notwithstand- ( 77 )
ing the exceptions of the plaintiff to the other matters which ~
occurred at the trial. In the first place, it is stated in the record as a
fact that it did not appear that the deed from the sheriff to the lessor of
the plaintiff included any part. of the land contained in the declaration.
Of course, it is indispensable that the plaintiff should show that his deed
covers the premises claimed by him; and if he does not, the verdict was
properly rendered against him for that reason, and all errors committed -
by the court on other points become immaterial.

- In the next place, however erroneous the decisions of the Superior

Court may have been upon the other points stated in the record, this
Court finds itself unable to correct or even examine them. The case
states that transcripts of certain records were read in evidence, and also
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the deed of the sheriff to the lessor of the plaintiff, and a deed from
Gamble to Woodruff; and that on the effect of those documents the pre-
siding judge delivered his opinions as set forth, and that the appellants
excepted thereto. The case has not set out the substance or contents of
those documents, but states that copies of them are annexed to the excep-
tion as part thereof, when in fact no such copies are annexed or other-
wise appear in the record. Those papers are absolutely necessary to
enable us to perceive whether the construction placed on them and the
effect given to them on the trial were, in our opinion, proper or im-
proper. Indeed, without them the case is not intelligible, and it eannot
be seen what were really the points that were decided. It is the duty
of the appellant to make out a case of error in the record; and unless
he does, the judgment is of course affirmed. Stewart v. Garland, 23
N. Q. 470. This is the second term since the trial, and, as the appel-
lant has taken no steps in the matter, the Court must, on the motion
of the appellee, decide, on the record as it is, that the judgment be

Per Curiam. Affirmed.

Cited: Brown v. Kyle, 47 N. C,, 443,

(78)
MARY CLARY’S ADMINISTRATORS v. JOHN CLARY,

1. A witness who has had opportunities of knowing and observing a person
whose sanity is impeached may not only depose to the facts he knows,
but may also give his opinion or belief as to his sanity or insanity,

2, “Improper influence” constitutes no legal objection to the validity of a
deed, but only furnishes a ground for the 1nterp0s1t10n of a court of
equity. It is otherwise with a will,

DEriNUE to recover several negroes, tried before Bailey, J., at Fall
Term, 1841, of Rowax, when judgment was rendered for the defendant.
On the trial the plaintiffs proved that the slaves in controversy did be-
long to their intestate, Mary Clary, and that.the defendant was in pos-
session and detained them. The defendant offered in evidence a paper-
writing, purporting to be a deed of Mary Clary, giving the negroes to
him in trust for himself, his sisters Nancy and Margaret, and a grand-
son of the said Mary Clary. The plaintiff insisted that at the time of
the execution of the paper-writing, Mary Clary was of nonsane memory,
and that it was obtained through fraud. Several witnesses were exam-
ined on both sides to show sanity and insanity in Mary Clary at the date
of the paper-writing, and several physicians called upon to give their
opinion whether she had a sound mind or otherwise. The plaintiffs
offered in evidence the deposition of John Beard. When the plaintiff¢’
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counsel came to the last clause of this deposition, which says, “But de-
ponent was impressed with the belief that as to her mental faculties she
was in that state called childish,” and proposed to read it as evidence, the
defendant’s counsel objected, saying that was the opinion of the depon-
ent, and could not be evidence. The court rejected the part of Beard’s
deposition objected to.

The plaintiff likewise introduced a witness by whom, he stated, (79 )
he expected to prove that Nancy, the sister of the defendant, and
one of the cestuis que trustent, asked the witness to go and exercige some
improper influence over Mary Clary in obtaining a deed for the prop-
erty, but that the witness did not go and did not endeavor to exercise
such influence. The court rejected this evidence as improper.

The court instructed the jury that the sole inquiry they had to make
was whether Mary Clary, at the date of the paper-writing purporting to
be a deed of gift to the defendant, was of sound mind, and whether it
was executed by her as her act and deed; that it was not sufficient that
she could answer usual and familiar questions, but they must be satisfied
that she had capacity at that time to make a disposition of her prop-
erty with understanding and reason. The jury rendered a verdict for
the defendant, and judgment being given pursuant thereto, the plaintiffs
appealed.

Boyden and Barringer for plaintiffs.
Badger for defendant.

Gasrow, J. The first opinion in the court below to which exception
has been taken is the rejection as evidence of the last clause of the depe-
sition of John Beard, wherein the deponent stated “that he was im-
pressed with the belief that, as to hier mental faculties, Mary Clary wag
in the state called childish.” To understand the import of this fact of
the deposition, it must be taken in connection with what precedes it.
The substance of the entire deposition is that the witness had no ac-
quaintance with Mary Clary other than such as resulted from one
- occurrence; that about 1826, eleven years before the execution of the
deed in dispute, he visited her at Daniel Clary’s house, in consequence
of a message from said Daniel, and for the purpose of writing her will;
that he received her directions with respect to the disposition of her
property, and wrote the will according to these directions; that he did
not attest the will, but left it to be attested by others; that at this time
she appeared to him to be in good health, but he thought her intellect in
the state usually termed childish. The objection to the rejected part of
the deposition was for that it gives the opinion of the witness upon the
state of Mary Clary’s mind.
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{80) It iscertainly the general rule that witnesses shall be examined

as to facts whereof they have personal knowledge, and not as to
those in regard to which they have no personal knowledge, but have only
formed an opinion or belief. But this rule necessarily admits of excep-
tions. There are facts which from their nature exclude all direet posi-
tive proof, because they are imperceptible by the senses, and of these no
proof can be had except such as is mediate or indirect. No man can
testify, as of a fact within his knowledge, to the sanity or insanity of
another. Such a question, when it arises, must be determined by other
than by direet proof. The precise inquiry then is, Must the evidence be
restricted to the proof of other facts coming within the knowledge of
the witnesses and from which the jury may draw an inference of sanity
or insanity, or may the judgment and belief of the witness, founded on
opportunities of personal observation, be also laid before the jury, to
aid them in forming a correct conclusion? We understand that this is
a matter on which different judges have ruled differently on the circuits,
and it is important that a uniform rule should be settled in regard to it.
The point was not determined in Crowell v. Kirk, 14 N. C., 855. Nor
are we aware of any direct and authoritative decision, Wh1ch supersedes
the necessity of recurring to general pr1n01ples and legal analogies to
ascertain what is right.

In the first place, it seems to us that the restriction of the evidence
to a simple narration of facts having or supposed to have a bearing on
the question of capacity would, if practicable, shut out the ordinary
means of obtaining truth; and, if freed from this objection, cannot in
practice be effectually enforced The sanity or 1nsan1ty of an individual
may be a matter notoricus and without doubt in a ne1ghborhood and
yet few, if any, of the neighbors may be able to lay before the jury dis-
tinct facts that would enable them to pronounce a decision thereon with
teasonable assurance of its truth. - If the witness may be permitted to
state that he has known the individual for many years; has repeatedly

conversed with him and heard others converse with him ; that the
( 81) witness had noticed that in these conversations he was incoherent

and silly; that in his habits he was occasionally highly pleased
and greatly vexed without a cauge; and that in his conduct he was wild,
irrational, extravagant, and crazy; what would this be but to declare the
judgment or opinion of the witness of what is incoherent or foolish in
.conversation ; what reasonable cause of pleasure or resentment, and what
the indicia of sound or disordered intellect? If he may not so testify,
‘but must give the supposed silly or incoherent language, state the degrees
and all the accompanying circumstances of highly execited emotion, and
specifically set forth the freaks or acts regarded as irrational, and this
without the least intimation of any opinion which he has formed of their
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character—where are such witnesses to be found? Can it be supposed
that those not having a special interest in the subject shall have so
charged their memories with those matters, as distinet, independent
facts, as to be able to present them in their entirety and simplicity to the
jury? Or if such a witness be found, can he conceal from the jury the
tmpression which has been made upon his own mind; and when this is
collected, can it be doubted but that his judgment has been influenced by
many, very many, circumstances which he has not communicated, which
he cannot communicate, and of which he is himself not aware?

We also think that there is an analogy in the investigation of ques-
tions of this kind and in the investigation of other questions wherein
positive and direct evidence is unattainable and in which the rule of
evidence is well established. Of this kind are questions of personal
identity and handwriting. Mere opinion as such is not admissible. But
where it is shown that the witness has had opportunity of observing the
character of the person or the handwriting which is sought to be identi-
fied, then his judgment or belief, framed upon such observation, is evi-
dence for the consideration of the jury; and it is for them to give to
this evidence that weight which the intelligence of the witness, his means.
of observation, and all the other circumstances attending his tes-
timony, may in their judgment deserve. Any why is this but ( 82)
because it is impossible for the witness to specify and detail to
the jury all the minute circumstances by which his own judgment was
determined, so as to enable them by inference from these to form their
judgment thereon? And so it is in regard to questions repecting the
temper in which words have been spoken or acts done. Were they said
or done kindly or rudely, in good humor or in anger, in jest or in earn-
est? What answer can be given to these inquiries if the observer is not
permitted to state his impression or belief?! Must a facsimile be at-
tempted, so as to bring before the jury the very tone, look, gestures, and
manner, and let them collect thereupon the disposition of the speaker or
agent ! ‘

" In the ecclesiastical courts, where questions of sanity and insanity in
cases of wills are of frequent occurrence, the practice is to interpose alle-
gations, and admit these allegations to proof, that the general appear-
ance, manners, conduct, and deportment of the testator denoted unsound
intellect; that he was treated and regarded by his friends and aequaint-
ances as one not in his right senses; and, on the other hand, to receive
pleas, and of counsequence proofs, that he was regarded by his friende
and acquaintances as sane; that he was engaged in acts of business,
which he conducted without suspicion of unsoundness, and that his gen-
eral deportment was rational and proper. See Wheeler v. Bestford, 3
Haggart, 574. In this case it was stated by Sir John Nicholl, in pro-
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nouncing his judgment: “There is a cloud of witnesses who gave un-
hesitating opinions that the deceased was mad.” e declared, indeed,
‘upon a consideration of all the circumstances of the case, “Their opin-
ions are of little weight”; but he did not reject them as inadmissible
nor remark upon them as contrary to the course of the Court. See, also,
- the testimony received in Engleton v. Hingston, 8 Ves., 449,

It is a well known exception to the general rule requiring witnesses to
testify facts and not opinions, that in matters-involving questions of
science, art, trade, or the like, persons of skill may speak not only to
facts, but give their opinions in evidence. It is insisted that by the
terms of this exception persons not claiming to possess peculiar skill and

all persons upon matters not requiring peculiar skill are excluded
(83 ) from giving opinions. Certainly the testimony rejected in this

case cannot claim to be admitted under this exception, and, as we
understand the exception, it does exclude mere opinion in all cases other
than those which are embraced within it. Professional men are allowed
to testify to the principles and rules of the science, art, or employment
in which they are especially skilled, as general practical truths, or facts
ascertained by long study and experience; and also may pronounce their
opinion as to the application of these general facts to the special circum-
stances of the matter under investigation, whether these circumstances
have fallen under their own observation or have been given in evidence
by others.

The jury, being drawn from the body of their fellow-citizens, are pre-
sumed to have the intelligence which belongs to men of good sense, but
are not supposed to possess professional skill, and, therefore, in matters
requiring the exercise of this skill, are permitted to obtain what is needed
from those who have it; and who are sworn to communicate it fairly.
Thus shipmasters have been allowed to state their opinions on the sea-
‘worthiness of a ship from a survey which had been taken by others;
physicians to pronounce upon the effect of a wound which they have not
seen ; and painters and statuaries to give their opinion whether a paint-
ing or statue be an original or copy, although they have no knowledge
by whom it was made. This is mere opinion, although the opinion of
skillful men. This none but professional men are permitted to give in
matters involving peculiar skill, and none whatever are allowed to give
in matters not thus involving skill; because, with this exception, the
jury are equally competent to form an opinion as the witnesses, and,
with this exception, their judgment ought to be founded on their own
unbiased opinion. But judgment founded on actual observation of the
capacity, disposition, temper, character, peculiarities of habit, form,

features, or handwriting of others is more than mere opinion. It
{ 84 ) approaches to knowledge, and is knowledge, so far as the imper-
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fection of human nature will permit knowledge of these things
to be acquired, and the result thus acquired should be communicated to
the jury, because they have not had the opportunities of personal ob-
servation, and because in no other way can they effectually have the
benefit of the knowledge gained by the observations of others.

It has also been insisted that there is a difference between the attesting
witnesses to an instrument and other witnesses, as to their competency to
express an opinion upon the capacity of the maker. Wherever such a
difference has been intimated, it seems confined to cases of wills, in
which it is said that “The testator is intrusted to the care of the at-
testing witnesses; that it is their business to inspect and judge of the
testator’s sanity before they attest; that in other cases witnesses are pas—
sive; here they are active, and pr1n01pa1 parties to the transaction.”
N ow, ‘we can readily conceive why, prime facte, it shall be presumed
that witnesses thus engaged are more observant than others on whom
the duty of observation has not been thrown, and also the propriety of
the rule which obtains on the trials of an issue of devisavit vel non, that
all the attesting witnesses, if to be had, shall be produced and examined
before the jury. But we do not see (and without sufficient reason or
clear authority for such a distinetion we cannot admit it) why the judg-
ment of any witness actually founded upon such observation shall not
be received in evidence. It is conceded that the attesting witnesses may
express 4n opinion upon the testator’s capacity, because as the law has
made it their duty to inspect the testator’s capacity, the law presumes
that they did observe and judge of it. If observation presumed be a
sufficient ground for receiving in evidence the judgment of a witness
supposed to. be thereupon formed, it is not readily conceivable that
actnal observation is an insufficient ground to warrant respect for the
judgment of a witness in fact formed upon it.

It has been also objected that the witness whose belief or opinion of
mental capacity was in this case rejected had not the means of forming
such a judgment thereon as was proper to be submitted to the jury.
Unquestionably, before a witness can be received to testify as to
the fact of capacity, it must appear that he had an adequate (85)
opportunity of observing and judging of capacity. But so dif-
ferent are the powers and the habits of observation in different persons
that no general rule can be laid down as to what shall be deemed a suffi-
clent opportunity of observation, other than that it has in fact enabled
the observer to form a belief or judgment thereupon. So it is in the
analogous case of handwriting. If a witness declares that he has seen
the party write, whether it has been once only or a thousand times, this
is enough to introduce the inquiry whether he believes the paper pro-
duced to be the party’s handwriting. His belief is evidence, the weight
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of which must depend upon a consideration of all the circumstances
under which it was formed. It may be that the judgment of the witness
in this case, founded solely upon the occurrences in a single interview,
and of which, notwithstanding the general impression thereby created,
he remembers no distinct marked act of childishness or folly, would have
weighed little with the jury in determining the matter in eontroversy.
But if belief of capacity founded on personal observation be evidence,
and we think it is, it is admissible whether the opportunity for observa-
tion has been frequent or rare. Whatever might be the weight of ‘the
rejected testimony, we hold that the plaintiff had a right to insist on its
being placed in the scales of evidence, and that there was error in the
opinion which rejected it.

The other opinion to which exception has been taken is the rejection
of the testlmony offered to show that Nancy Clary, one of the cestuis
que trustent in the deed, under which the defendant claims the property
in dispute, had requested the witness to exercise some improper influence
over Mary Clary in order to obtain a conveyance of the property, which
request the witness had not comphed with. In this op1n1on we see no
error. Waiving other objectlons to the testimony, the inquiry about
- influence was altogether irrelevant and nugatory. “Improper influence”
constitutes no legal objection to the validity of a deed, but furnishes a
ground for the intervention of a court of equity. It is otherwise, indeed,

with a will. There may be such an influence exerted over a mind
( 86 ) of sufficient sanity for general purposes, and of sufficient discre-

-tion to regulate the party’s affairs in general, as will invalidate
a will and render it inconsistent with the legal idea of a free and dis-
posing mind. Mountain v. Bennett, 1 Cox, 355. There is po power in
a court of equity to set aside a will, as it may a deed, because of imposi-
tion. The whole jurisdiction over a will belongs to the tribunal ap-
pointed to decide whether it be or be not the will of the deceased, and
that tribunal will refuse to the instrument this character when it sees
that the animus testandi 13 wanting. See 1 Wil. on Ex., 35, 36, and the
authorities there cited.

Because of the error in the first opinion to which the plaintiff ex-
cepted, the cause must be submitted to another Jury

Prr Curiawm, Venire de novo.

Cited: Setzar v. Wilson, 26 N. C., 512; Bell v, Clark, 81 N, C., 244;
McDougald v. McLean, 60 N. O., 121; 8. v. Ketchey, 70 N. C., 624;
Isler v. Dewey, 15 N. C., 467; McLeary v. Norment, 84 N, C., 236;
Barker v. Pope, 91 N. C., 168; McRae v. Malloy, 98 N. C., 160; 8. ».
Potts, 100 N. C., 462; Hopkins v. Bowers, 111 N. C., 178; Smith v.
Smith, 117 N, C., 827 ; Sherrill v. Tel. Co., ib., 862 ; Whitaker v. Hamil-
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ton, 126 N. C., 470; Cogdell v. R. R., 130 N. C., 818, 326; In re Peter-
son, 136 N. C., 29; Taylor v. Security Co., 145 N. C., 389, 396; Wade v.
Tel. Co., 147 N. C., 222; Myatt v. Myott, 149 N. C., 140; 8. v. Khoury,
ib., 437 S. v. Banner, b., 524 ; Morrisett v. Cotton Mills, 151 N. C., 33;
Moffitt v. Smith, 158 N. C., 298 ; Brazille v. Barytes Co., 137 N. C., 457;
Hodges v. Wilson, 165 N. C., 518.

(87)

MALCOLM BUIE, Exrecuror oF DUNCAN BUIE, v. MARGARET BUIE.

1. Where an action is brought against an obligor and the representative of a
deceased obligor, and as to the latter the action is barred by the act bar-
ring claims against deceased persons’ estates (Rev. Stat., ch. 65, sec. 11),
a judgment may still be recovered against the former, for the act does
not extinguish the debt, but only bars the remedy against the person to
whom it applies.

2. A party cannot except for error to an instruction which he hath himself
prayed.

8. The want of a person against whom to bring suit rebuts the presumption
of payment arising from forbearance to sue.

4, It is a question of law for the court what facts will repel the presumption
of payment under the act of Assembly (Rev. Stat, ch. 65, sec, 13.)

5. Where a person is sued in the same action as executor of A. and also as
administrator of B, it is irregular to enter a nonsuit, so far as he is sued
in the one capacity, and a judgment against him in his other capacity. A
nolle prosequi is the proper course,

Arprar from Pearson, J., at Fall Term, 1841, of Moore.

It was an action of debt upon two notes under seal, purporting to be
executed by Alexander and Neil Buie, the one for $128, the other $68,
bearing date 17 March, 1818, and written on the same piece of paper,
one payable one day after date and one twelve months after date. Both
were payable to Duncan Buie, the plaintiff’s intestate. Alexander Buie
died in May, 1818, and in August, 1818, the defendant qualified as his
executrix, Neil Buie died in the fall of 1823, and the defendant was
appointed his administratrix in 1837. Duncan Buie died in 1822, and
in August, 1822, the plaintiff qualified as his executor. The writ
in this case issued in February, 1838. (88)

The defendant, as the executrix of Alexander and the adminis-
tratrix of Neil, relied upon the general issue, payment, release, and the
act of 1715.

Some proof was given of a deed having been executed for a tract of
land by Duncan Buie to Alexander on the day of the date of these notes.
There was also evidence by a witness, whose character was impeached,
of an acknowledgment of the debt by the defendant, but within what
period was not distinetly stated. It was proved that Daniel Buie and
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Alexander Buie:were cousins, It was also proved that at the death of
Alexandetr he owned a negro boy, stock, ete., but was a good deal in debt;
that after his death the defendant, his widow, qualified as executrix, and,
béing a very industrious, managing womar, had made out to get along
and pay such debts as pressed, without making a sale, as executors and
administrators usually do; that for the last six or ight years the defend-
ant, with the assistance of her sons and the negro boy, made fine crops
for sale, and wasg evidently above the world and making money. Until
that time, although she held property, she was hard run—for, besides,
paying debts, she was encumbered with three blind children, who were
helpless and had to be supported. The facts relative to the plea of re-
lease and the act of 1715 not being controverted, it. was consented to
consider ‘these questions' as reserved, and if ‘the jury should find the .
other issues in favor of the plam’uff and the court;, upon the questions
reserved, should be with the defendant as executrix of Alexander or as
administratrix of Neil, the verdict was to be set aside and a nonsuit
entered as to one or both according to the oplnlon of the court. ‘
-.-The court then left the questions as to the execution of the. notes and
the plea of payment to the jury. ~Upen the pléa of payment the court
charged that wunder the act of 1826 (Rev. Stat., ch. 85; sec. 13) a note,
situated as this was, was presumed to have been pald after thirteen
years, unless that presumption was rebutted ; that here; as to Neil Buie’s
estate, it was admitted the thirteen years had run, but there was no ad-
ministration upon his estate until the year before the suit was brought,
and this was sufficient to repel the presumption, for during all that time
. there was no person to pay. - So as to.Alexander’s estate, it was
(89 ) admitted ‘the thirteen years had run, and. the presumption. was
raised by law, unless that presumption was repelled ; that whether
the presumption was repelled or not was not to-be left as an open ques-
tion .of fact for thé jury; for, if so, and the lapse.of time had no more
than its natural weight,-as a eircumstance bearing upon the question of -
payment, the act of Assembly would amount to: nothing; whereas the law
.intended to give to the lapse of time an artificial and technical weight,
50 as to require a.jury to presume a payment unless the presumption
was repelled; and it was a question of law forithe court what circum-
stances, if true, were sufficient to repel it. - In this case the eourt charged
that the fact of Alexander Buie’s estate being hard-pressed, although
there was property sufficient, the fact of the plaintiff being a near rela-
tive,-and the other matters insisted on by the plaintifl’s counsel, were
‘not.sufficient in law, with the exception of. one; and that was the ac-
knowledgment by the defendant of the existence of the debt. - If the evi-
dence satisfied the jury that such an acknowledgment had been made
Dby the ‘defendant within thirteen years next before the issuing of the
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writ, that would repel the presumption; but unless the acknowledgment
was made within that time, there was nothing to repel the presumption,
and they would find for the defendant on the issue of payment; for if
the presumption held as to the estate of Alexander, a payment by him
or by his estate would also discharge the estate of Neil. The jury found
both issues in favor of the plaintiff.

Upon the question reserved as to the release, the court was of opinion
" with the plaintiff; for, supposing the eatoppel to be well pleaded, and
supposing it to be competent to go into the consideration of the notes,
and to show by parol that they were given in payment for the land, yet
it being admitted that the deed and the notes were executed at the same
time, the deed acknowledged the purchase money to be paid in full, the
notes aeknowledged the purchase money not to be paid, and covenanted
to pay at a future day; and so there was estoppel against estoppel,
which “left the matter at large.” (90)

Upon the question raised as to the act of 1715, the court was of
opinion that the defendant as executrix of Alexander was discharged,
and as to her, as such executrix, the verdict was set aside and a nonsuit
entered. But as to the defendant as administratrix of Neil, the court
was of opinion that she was not discharged from the action by the act of
1715, there having been no administration until the year before action
brought. The court was also of opinion that the discharge of Alexan-
der’s estate by the act of 1715 did not operate to discharge the estate of
Neil, his coobligor; for a distinction was to be taken between an act of
the creditor by which, if one obligor is discharged, his codbligors are
also discharged, and an act of law operating upon the mere inaction of
the creditor. The aet of 1715 was intended as a protection against
actions after seven yedrs, and neither the words of the act nor the rea-
sons for passing it could be made to extend to the protection of co-
obligors.

The counsel for the defendant then moved for a new trial because the
court, in regard to the presumption of payment, instructed the jury that
they should find for the defendant unless they were satisfied that the
defendant had acknowledged the existence-of the debt within thirteen
years next before the action was brought, insisting that the court should
have said ten years instead of thirteen. The motion was refused, first,
because, supposing it to be erroneous, the instruction was given in the
words requested by the defendant’s counsel, the counsel on both sides
having inadvertently fallen into the error, if it be one, and the attention
of the court not having been called to it until after the verdiet; second,
becanse the evidence would as well have justified the finding of the jury
if the court had used the words ten years instead of thirteen, and the
court believed the correction would have been immaterial, so far as the
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finding of the jury was concerned. The court, therefore, gave judgment
for the plaintiff, from which the defendant appealed to the Supreme
Court.

(91) Badger and Winston for defendant.
Strange for plaintiff.

GasTow, J.  All the points made in this case in the court below appear.
to us to have been properly decided. There was no evidence to support
the plea of release. The deed of conveyance from Duncan to Alexander
Buie contained an acknowledgment of the receipt of the purchase
money, and if an action of debt or assumpsit had been brought for the
price of the land, this acknowledgment might have availed to bar a re-
covery. But this is not such an action. It is brought, not for the price
of the land, but to recover a sum of money due by hond from Alexander
and Neil Buie, and there is no pretense that the obligee ever released
this debt. There was neither estoppel nor counter estoppel in the case.

It is clear that the operation of the act barring actions against the
estate of a deceased person unless brought within seven years after his
death does not effect to distinguish the debt, but only to bar the remedy.
Its operation is necessarily restricted to the estate so protected.

If there was inaccuracy in the terms used by his Honor in the instruec-
tion that an acknowledgment of the debt within thirteen years before
the institution of the action removed the presumption of payment, it
furnishes no sufficient cause for reversing the judgment; and this for
both the reasons assigned in rejecting the motion for a new trial. A
party cannot except for error to an instruction which he hath himself

prayed; and the substance of the instruction was correct, as the
(92) acknowledgment, if made at all, was made within ten years.

It cannot be doubted, we think, that the want of a person
against whom to bring suit rebuts the presumption of payment arising
from forbearance to sue.

There is, however, an irregularity in the rendition of the judgmenmt
below, as pointed out by the counsel for the appellant. It is irregular to
enter a judgment of nonsuit against the plaintiff, so far as he is suing
the defendant as executrix of Alexander Buie, and a judgment that he
recover against her as administratrix of Neil Buie. As this irregularity
was occasioned by the agreement of the counsel on both sides in the
court below, we readily assent to the motion liere made in behalf of the
plaintiff. Let the record be amended by substituting, instead of judg-
ment of nonsuit, that the plaintiff enters a nolle prosequé against the
executrix of Alexander Buie, and let his judgment against the appellant,
as administratrix of Neil Buie, be afirmed with costs,

Prr Curiam. Judgment accordingly.
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Cited: Hubbard v. Marsh, 29 N. C., 205 ; Walker v. Wright, 47 N. C.,
157; Lowe v. Sowell, 48 N. C., 69; Woodhouse v. Simmons, 73 N. C.,
32; Grant v. Burgwyn, 84 N. ., 566; Rowland v. Windley, 86 N. C,,
37; Campbell v. Brown, <b., 381; Moore v. Parker, 91 N. C., 281;
Tucker v. Baker, 94 N, C., 166; Long v. Clegg, ib., 766, 768, 770; Braw-
ley v. Brawley, 109 N. C., 526; Copeland v. Collins, 122 N, C., 623;
Kelly v. Traction Co., 132 N, C., 374.

(93)
SPENCER & MURRAY v. JOEL McLEAN.

Where A. agreed to buy a number of horses from B., and it was referred to
an arbitrator to decide upon the value of the horses, and he decided that
two of them were worthless, having an incurable and contagious disease,
and so informed A., yet A. took them, by a subsequent agreement, and
kept them with his other horses, whereby he lost many of the latter:
Held, that A. could not maintain an action on the case in the nature of
deceit against B.

Arprar from Nash, J., at Fall Term, 1841, of Caswerr. It was an
action on the case for deceit in the sale of horses to the plaintiffs, who
were stage contractors. The plaintiffs alleged that among the horses
s0ld to them were two which had an incurable and contagious disease,
well known to the defendant, of which they were ignorant, but which,
they were induced to believe by the representations of the defendant,
was only a common distemper; that by reason of this they not only lost
those horses, but many of the others. The case reported to the Supreme
Court contains a long statement of the evidence given on the trial, but
it is deemed unnecessary to insert it here, as the only material facts upon
which an application to reverse the judgment below was made are suffi-
ciently referred to in the opinion delivered in this Court. The verdict
and judgment below were in favor of the defendant, and the plaintiffs
appealed.

Badger for plaintiffs.
Norwood and Morehead for defendant.

Rurriy, C. J. The Court does not perceive in the proceedings at the
trial any ground of complaint on the part of the appellants.

The defendant proposed to sell to the plaintiff twenty-mght (94)
horses and represented that some of them had what is called the
common distemper. When the horses were produced before persons
chosen by the parties to set a value on them, two of them were obviously
diseased. The arbitrators put a value upon twenty—sm of them, and the
parties afterwards made satisfactory arrangements in relation to them.
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It is not alleged thati either of them was then unsound. But the other
two, which were seen to be diseased, were not valued by the arbitrators
on account of the disease, as they thought them unfit for the service for
which the plaintiffs wanted them. Afterwards the parties themselves
came to an agreement with respect to those two horses also; and the
plaintiffs purchased them at reduced prices, as unsound horses. The
plaintiffs now say, in this action, that they believed the disease to be only
common distemper, upon the representation of the defendant, whereas it
was a different disease, called the glanders, which is incurable, and killed
those horses and others which received the contagion from them; and
the defendant, although well knowing the nature of the disease, con-
cealed it from the plaintiffs, who were ignorant thereof. The points in
dispute were, then, first, as to the kind of distemper; and, secondly, as to
the scienter of the parties respectively. Upon those points his Honor in-
structed the jury, if they believed the horses had glanders, and the de-
fendant had knowledge of it, yet if they were also satisfied the plaintiffs
had as full knowledge of the nature of the disease as the defendant had,
that then the plaintiffs could not recover. ’

The nature of the disease with which the horses were affected is mat-
ter of opinion, and, with respect to it, information is to be had from
persons of skill who saw the horses. The plaintiffs called such a person,
one whom they had selected as a judge of horses, to examine them and
set a value on them; and he proved that they had glanders and were of
no value. - This is the evidence of the unsoundness of the horses, of its
character, and of its effect on the value; and it-may be taken to have
established the disease alleged by the plaintiffs. But, then, the same
witness went on further to say that before the plaintiffs purchased he

frequently told them the horses had the glanders, and for that
(95 ) reason he had rejected them altogether on the arbitration. Upon

this declaration of the witness the court 'ruled that if the jury
believed him they ought to find against the plaintiffs. To this latter
instruetion the plaintiffy’ exceptmn is confined.

‘We must say that our opinion accords with that delivered to the jury.
The evidence established the scienter in the plaintiffs, just as it did the
existence of the disease in the horses. If the plaintiffs ask it to be. be-
lieved by the jury, that the horses had glanders, because this witness
states to them that, in his.opinion, they had, surely-it is a rational con-
clusion that when the witness gave the same opinion to the plaintiffs
themselves it was a sufficient notice of the disease, and a fair warning to
them not to buy. They were. not- then 1gn0rant and . consequently not
deceived men.

As the judgment is afﬁrmed we do not go out of- the plaintiffs’ excep-
tion.. We feel it necessary to draw attention to this, lest it might be in-
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ferred that this Court also adopts the rule laid down by his Honor as to
the measure of damages if the jury had found for the plaintiffs. That
point is not open to-our consideration on this record; and, therefore, no
inference is to be made-as to our opmlon on it e1ther way.

PER Curram. - & T Afﬁrmed.

‘ R (96)

JAMES SPENCER v, PELEG. W. SPENCER, .

A. was entitled to two traets of land, an upper and a lower tract, and the
water from the former was drained off by ditches running through the
latter., By deed dated 12 May, 1797, he conveyed to his son Jones the
lower tract, “a privilegé of two leading ditches to Tucker Spencer ex-
cepted,” and by deed dated 13 May, 1797, conveyed to the said Ticker

. Spencer, another son,-the upper tract, but w1thout saying anything of the
. privilege of those dltches Held, that even admitting the words in the
deed to Jones to have 'amounted to a grant of the privilege to Tucker,
'still there is nothing to annex that grant to:'the upper tract of land, and
_ transmit it with the land to an agsignee, }

Apprar from Settle, J., upon a case agreed at Hypg, Fall Term, 1841.
The case was as follows, as reported by the premdmg judge:

It is an action on the casé, brought by the plaintiff to recover dam-
ages from the defendant for his flowing the water that fell upon his
land, which is situated above the plammﬁ"’s, down into, through, and
along a ditch situated on the plaintif’s land. It was admitted that the
defendant had flowed his water into and through the ditch on the plain-
tif’s land, within three years next before the suit brought, and he
claimed a rlght to do so under two deeds made by Edward' Spencer, the
owner of both tracts, to his two sons, Jones and Tucker, under the
former of whom the plaintiff claims and has title as his heir at law, and
under the ldtter of whom the defendant claims and has title. The deed
to Jones Spencer is dated 12 May, 1797, and conveys to him the lower
tract, describing it, and;immediately- followmg the description contains
these - words: “a. pnvﬂege of . two leading dltch,es to. Tucker. Spencer ex-
cepted.” It is admitted that the ditch now in ‘question was one of those
ditches. The deed to Tucker Spencer is dated- 18 May, 1197, and
conveys to him the upper ‘tract of land, but says nothing of the (97 )
privilege of the ditches mentioned in the deed to Jomes. If the
defendant has the right he clalms, thén judgment is to be rendered for
hirm; but if not, then judgment i3 to be rendered for the plaintiff and
sn:pence damages -and lifs ¢osts of suif

His Honor rendéred judgment pro ‘forma in favor of ‘the - plamtlﬂ"
and the defendant appealed to the Supreme Oourt ’

l L . 7

o H. Brya,n for,lpl@mi;zﬁ“ B
‘No counsel for defendant. ;
7



IN THE SUPREME COURT. [24

S1MMONS v. SIKES.

Rurrin, O. J. The deed to Tucker Spencer is silent as to the ease-
ment which is the subject of this suit. Moreover, the case states nothing
respecting the enjoyment. of the easement by either the defendant’s
father or himself. So there is no ground for presuming any grant for
it, other than that appearing upon the face of the deed from Edward,
the father, to the plaintiff. After conveying the land, that deed has this
clause: “a privilege of two leading ditches to Tucker Spencer excepted.”
The question iz whether that gives the right to the defendant to use
those ditches. It is morally certain that it was expected that the water
from the upper tract of land would, and intended that it should, be al-
ways drained by the ditches through the lower one; and it is probable
that the deeds, though bearing the dates of succeeding days, were both
executed together, and were designed by the father as one instrument, '
settling different parts of his land on his two sons as a family arrange-
ment. But at present we can take notice of nothing of that kind, but
must look to the terms of the instrument; and we are sorry to be obliged
to say that they do not sustain the defendant’s claim. Without stopping
to consider whether the provision quoted can be regarded as a condition
merely, it may be admitted most strongly against the plaintiff that the

-words amount to a grant to Tucker Spencer, the defendant’s father.
Still there is nothing to annex the grant to the upper tract of land and

transmit it with the land to an assignee. Indeed, the deed to
(98 ) Tucker Spencer was not made until the day after, as is to be

inferred prima facie from the dates of the deeds. The grant was,
therefore, personal to Tucker Spencer, and the right to the easement
expired, at all events, with his life, and did not come to his son and
heir, the defendant.

Prr Curiam. : Affirmed.

PELEG SIMMONS v. JESSE SIKES.

1. Where property bailed has been lost by the bailee, or stolen from him, or
been destroyed by accident or from negligence, trover will not lie, but
case is the proper remedy.

2. But where the bailee has been an agent in the destruction of the property,
or in its injurious conversion, trover will lie against him.

Arpmar from Battle, J., at Spring Term, 1841, of TyrrELL.

Tt was an action of trover for a canoe, in which it was proved for the
plaintiff that the defendant borrowed the canoe from him, and some time
afterwards came to him and apologized for not having returned it, as
he ought to have done, when the plaintiff said it made no-difference, as
he had not needed it. The plaintiff then called a witness, who proved
that the defendant brought the canoe to his (the witness’s) dock, which
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was a safe place for it, and left it there; that a short time afterwards
the eanoe was missing from the dock, and about two months from the
time it was left there by the defendant the witness saw it some distance
off, stranded on the beach and broken up. The defendant’s coun-

sel contended that, as the defendant had taken the canoe under a ( 99 )
bailment, and no demand and refusal to deliver it had been
proved, he could not be charged with a conversion of it unless he had
actually destroyed it, and moved the court to instruct the jury that there
was no evidence of a conversion to be left to them. This instruction the
court refused to give, saying that there was some evidence of a conver-
sion, the weight of which, however, was entirely with the jury, and that
if they were satisfied from it that the defendant had actually destroyed
the canoe, they should find for the plaintiff. The jury found for the
plaintiff, and judgment being rendered accordingly, the defendant ap-
pealed to the Supreme Court.

No counsel on either side in this Court,

Daxigr, J. This action is trover. If there be a deprivation of prop-
erty of the plaintiff, it will constitute a conversion, though there be no
acquisition of property by the defendant. Keyworth v. Hill, 8 B. and
A., 687. If the property had been lost by the bailee, or stolen from him,
or had been destroyed by accident or from negligence, this action could
not have been sustained, but case would have been the proper remedy. 2
Saund., 47; Packard v. Getman, 4 Wend., 613; Ross v. Johnston, 5
Burr., 2285, To sustain this action of trover the defendant must have
been proven to have been an actor and to have made an injurious con-
version or done an actual wrong. Salk., 655; Peake, 49. The judge
informed the jury that if they were satisfied from the evidence that the
defendant had actually destroyed the canoe, they might find for the
plaintiff. The defendant, however, insisted that there was no evidence
that he was an agent in the destruction of the property, and, without
some evidence upon this point, the judge should charge the jury to find
for the defendant. The judge said there was some evidence of a conver-
sion, the weight of which was left entirely with the jury. It seems to
us that there was some evidence from which the jury might infer
that the defendant was an agent in the destruction of the prop- (100)
erty. The defendant had placed the canoe in the dock of the.
witness, which was a place of safety, and a short time afterwards it was
missing, and in two months it was found broken up on the beach. It
is not pretended that the canoce was removed from the dock by the winds;
no presumption arises that the bailor removed it; the bailee had a right
to remove it; and, in the absence of all other proof, the jury might pre-
sume that he, who had a right to remove, did remove the canoe, and,
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the canoe being afterwards. found broken up, the jury might presume,
in the absence of other evidence, that it was broken up by the agency
of ‘him who had the control and management of the. property The
judgment must be

Pzr Curram. : i Afﬁrmed

Cited: Powell v. Hill, 64 N. C., 172; R. R. v. Baird, 164:‘ N. C.. 256.

(101) , |
C STATE v. EDMUND MARTIN.

1. The court is not bound to lay down to'the jury an abstract proposition, but.
only to state the law as applicable to the evidence introduced.

2, If A, from previous angry feelings, on meeting with B., strikes him with
a Whlp, with the view of inducing B. to draw a pistol, or believing he will
do so, in resentment of the insult, and determines, if he does so, to shoot
B. as soon as he draws, and B. does draw, and A. immediately shoots and
kills B,, this is murder

3. It is not the duty of the State or of those who prosecute for it to examine,
on a criminal trial, all the witnesses who were present at the perpetra-
~tion of the act, or all-the ‘witneses who had been sent to the grand jury.
It is the province of the prosecuting officer, and not of the court, to deter-’
mine who shall be examined as witnesses on the ’pa.rt; of the State. '
4. 'An objection to a grand juror comes too late after a plea to the felony.
5. A clerk of a court to whom a certiorari has been directed should ‘mmake a
return that “in.obedience to that writ he has sent the annexed record”;
and this should be made under his hand and seal of office.
6. A court may either sit without adjournment or it may. adjourn from one
day to another within the term allotted to it; but it is not necessary to
. state the adjournment on the record. :

7. Where two or more are indicted, it is competent for the court to order a

removal of the trial of one, on his application, to another county, without
© removing the trial of the others. .

Ss‘Where the record uses the past tense, as that, in the award of a wenire
- facias, the sheriff was commanded, or the indictment was found; ete,, this,
though not strictly regular, has been for §o long a time the practice in
this State, that the Court will not pronounce it a fatal error.

9. Where two have been tried on an indictment, and the record sent to the
Supreme Court sets forth only the verdict in theé case of -the one who
appealed, and does not state the verdict in the case of the other, this is
not an error of which the appellant can take advantage.

)

InprorMENT for the murder of William ‘W. May, tried at Fall Term
1841, of Ricusono, before -Pearson, J.

The indictment, which was against the defendant and two others had
been: found a true bill at Fall Term, 1841, of Axsow. At this
term the defendants pleaded not gmlty, and on affidavits re- (102)
speetively made by the present defendant and by Thomias Wad-
dill,- another defendant, the trial of these two was removed to Richmond
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Superior Court of Law. The solicitor for the State then entered a
nolle prosequi as to the other defendant, William Gatewood. The trial
of the present defendant and Thomas Waddill came on before a jury
at Richmond Superior Court of Law. The solicitor for the State called
Vincent Parsons, who swore that he never heard any threats and never
knew of any unkind feeling in either of the prisoners towards May, the
deceased. They both disapproved of the match between May and Julia
Martin, the sister of the prisoner Martin. e never heard Waddill
speak disrespectfully of May; heard him say he believed letters were
passing between him and Julia; heard Martin say he was certain May
had been wtiting letters to Julia. When he said this, witness could not
perceive he was angry. Witness concerned himself but little with their
family matters; he had married the mother of Martin; Waddill Had
married one of Martin’s sisters.

Philip Henry swore that on the Sunday before the election in May
last he went to Mrs. Martin’s and delivered Julia a letter from May;
that while there Martin charged him with carrying letters from May to
Julia, and said that whoever carried his letters was as damned ‘a rascal
as May; that if May ever came upon the premises he would kill him—
he had money enough to pay for it. On the night before the election
May stayed with witness at his father’s, The next morning they went
to May’s house to breakfast. While there they loaded two pistols be-
longing to witness; May carried one, witness the other. The pistol May
had was an ordinary pocket pistol, the barrel about 214 inches long; it
shot with force; once shot a ball through an inch plank at the distance
of 50 yards. May said he was going to the election to show his inde-
pendence; he was not afraid of Martin, and, if attacked by him, would
defend himself. They called by for Capel and then walked to the elec-
tion ; each had a hickory walking stick. Capel had no pistol " The elec-
tion was held on 13 May. last, at the house of oneé Smith in the
county of Anson. Witness and May acted as clerks of the elec- (103)
tion; were called on after they got on'the ground. - Waddill was
the superintendent of the election. Waddill and May spoke as usual;
there was no exhibition of hostile feeling on the election ground. "A
short time before the polls were closed May and Gatewood took a walk.
After the polls were closed, witness, May, Capel, William Smith; and
Samuel Smith started home, all walking.  They had got about 150 yards,
and were in Smith’s Lane, when they heard horses coming, and, looking
round, saw Martin, Waddill, Gatewood, and Whitlock coming in a walk
or trot. Martin rode up first. They divided to let him pass—witness,
May, and William Smith turned to the left, Capel 4nd Samuel Smith to
the right. Martin rode past and immediately turned his horse across
the road in front of May. Waddill, Gatewood, and Whitlock rode up
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abreast and stopped, the head of Waddill’s horse being near the tail of
Martin’s; the lane fence was on the left, and so they were hemmed in
by Martin’s horse in front, Waddill’s on the right, and the fence on the
left. As soon as Martin stopped he said, “May, I understand you came
here today to make an attack on me.” May said, “Who is your author?”’
Martin said, “A respectable man.” May said, “Who is he?’ Martin
said, “Gatewood.” May said, “Did T tell you so, Mr. Gatewood ?” Gate-
wood said, “Yes.” Martin said, holding a whip in his hand, “I have a
mind to horse-whip you.” Waddill said, “What does he say? God d—n
him, whip him?’” May looked at Waddill and said, “You would, eh?’
Waddill got out a pistol, his little son, William, who was behind him,
having tried to prevent him; he cocked it and held it up over May, the
muzzle not being pointed at him, and said, “Damn you, I have a mind
to shoot you.” May opened his breast and said, “Here is an open breast;
shoot.” Whitlock came up and took little Willlam, who was crying,
off the horse, and put him on the ground. Waddill drew back his pistol,
and witness did not see it again, and turning to witness said, “You are
as damned a rascal as May.” Whitlock said to witness, “Don’t mind
what he says” Witness said, “I can. take that from you.”
(104) Waddill said, “Damn you, I can whip you.” Waddill looked to-
wards where May was standing, and said something, witness
could not tell what, but witness looked and saw Martin standing near
May, with a pistol presented near his face; it fired instantly. May fell,
and died in twenty-five or thirty minutes. The ball entered his left eye
near the temple. The whole took place in a very short time. May,
when shot, stood a few paces from witness, with his back to him, and
nearly between witness and where Martin stood when he fired. Witness
did not see May’s pistol until he was on the ground, when it was lying
between his right arm and side; did not notice whether it was cocked
or not. As soon as May fell, Waddill, who was still on his horse, said,
“Edmund, you have killed him.” Martin said, “Why, then, did he draw
his pistol on me first?”’ and then said, “What shall I do?” Waddill
said, “Go home.” Martin said, “Follow me,” and got on his horse and
rode off. Waddill then said, “This is an unfortunate affair; I little
expected it.” Witness suggested-that Martin should be arrested. Wad-
dill said, “Yes, arrest him.” Witness started back to the election ground
to get help. Upon cross-examination, witness said he took the pistol to
the election because he expected Martin would be there, and was de-
termined not to be imposed on—he was too young to vote. Capel did
not vote. Witness had agreed to go with May and help steal Julia.
Witness was the nephew of Mrs, Parsons. Through Smith’s Lane was
the way for Martin, Waddill, and Gatewood to go home.
Thomas Capel was next called by the State and sworn. He described
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the affair as Henry did, with this difference: he was on the outside of
the horses while Waddill and May were talking ; Martin got off his horse
on the outside from May—did not fasten him; had a whip in his hand;
witness saw no pistol. Witness said, “Martin, you ought not to inter-
fere with May; he has given you no provocation.” Martin replied,
“You are all d—d rascals,” and walked between the tail of his horse and
the Nead of Waddill’s, his back to witness. Waddill was then abusing
Henry. Martin took the small end of the whip in his left hand, walked
up to May, and gave him a light tap with the butt end on his
breast. May put his hand in his pantaloons pocket and got his (105)
pistol to his hip. Martin very quickly presented his pistol and

fired. May fell to the ground, and died without speaking. He was shot
in the left eye. Witness did not see where Martin drew his pistol from;
did not think May got his pistol higher than his hip when Martin
fired ; between the tap of the whip and report of the pistol could have
counted 1, 2, 3. Witness being asked by the prisoner’s counsel, with a
view to impeach him, if he had not said, at the burial of May, that if
Martin had not fired as quick as he did, he would have been a dead man
in a second, did not recollect saying so. Witness had agreed to go with
May and see him married.

William Smith, for the State. He described the affair as Capel did,
with this difference: he was on the inside with May and Henry, but
while Waddill was trying to get out his pistol, retreated, as he did not
wish to be in the scrape, and came around on the outside where Capel
and Samuel Smith were. When Marfin passed between the horses, he
said to May, “I have a mind to horse-whip you.” May said, “Attempt
it.” Martin walked up with the whip in his left hand and tapped May
lightly on the breast with the butt end. Witness then saw May’s pistol
in his hand about his hip, and quickly heard a pistol fire. Martin’s back
was to witness; witness did not see his pistol; thinks he could have
counted 1, 2, 3, 4, 5, from the tap with the whip to the report of the
pistol; did not see May’s pistol raised above his hip. May’s pistol was
lying on the ground between his hand and side—cocked or half-cocked,
and a cap on the tube.

Samuel Smith, for the State, described the affair as William Smith
did.

Washington Ingram, for the State, swore that on the day of the elec-
tion, at the election ground, he saw. Gatewood hand the whip to Martin,
Martin asked witness if he could knock a man down with it. Witness
said, “By striking him in the right place.” Gatewood said he could
knock a horse down with it. Afterwards Waddill took the whip out of
Martin’s hands and held it a while. Martin then took it, saying he
wanted it, or had & use for it. This was about 2 o’clock. Witness
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(106) described the whip; said it was such as overseers use—about 3

feet long, thongs of leather platted over a staff; thinks the staff
was about 18 inches long, tapering to a point; about 1 inch in diameter
at the butt; the staff was of white oak.

Young Allen, for the State, swore that the day after the homicide,
while he was takmg Martin to jail, he observed to him, “It was a plty
the ball had not struck the bone, when it would have glanced ard not
have killed May.” Martin said, “It would not have glanced if it had
struck the bone, for his head was turned:-to one side when I fired.”

Here the solicitor for the State announced that he would rest the case.

The prisoner’s counsel stated to.the court that Gatewood, Whitlock,
and William Waddill, the three other persons who were present at the
transaction, were in attendance, having been summoned by the prisoners,
and moved that the solicitor might be required to introduce them. The
solicitor declined using them as witnesses, and the court refused to re-
quire him to do so. The prisoner’s counsel then moved that the court
should call these witnesses and have them examined, as witnesses of the
law, in behalf of the State. This the court decllned doing, as no such
practice had obtained in our courts.

The prisoner’s counsel then called William Gatewood. The sohcltor
objected to his competency, because he was charged in the indictment as
principal in the second degree, and the bill was found as to him. The
prisoner’s counsel produced a record showing that a nol. pros. had been
entered as to him, and that he had been thereupon discharged. The
court held that he was a competent witness,

William Gatewood, for the prisoner, swore that on the afternoon of
“the day of election, before the polls were closed, May asked him to take
a walk.” They went about 50 yards into the woods. May said he had
heard of Martin’s threats, and had come there that day expecting Martin
to attack him; he had no other business; he was prepared for him, and

if Martin did attack him, he would cure him. He then asked
(107) witness to carry ‘a letter to Miss Julia, which witness declined

doing. They then walked back. After the polls were closed,
witness, Martin, Waddill, and Whitlock started to get their horses to go
home. Witness told Martin what May had said; could not recollect
whether he told about being asked to carry a letter—thought he did not.
Martin said, “This is no place to attack a man on such an account.”
They got their horses and started; does not think Waddill heard what
he told Martin ; litile William Waddill rode behind his father. Witness
did not know that May was before, and had no reason to believe that
Martin or Waddill did. They rode on in a walk or trot, without saying
anything, as he recollects, until they got within about 50 yards of May,
when Martin pushed on ahead, and stopped in front of May, as described
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by witness Henry. Waddill, witness, and Whitlock stopped near Martin.
Martin said, “May, I understand you came to the election today expect-
ing to be attacked by me?” May said, “Who is your author?’ Martin
sald, “Gatewood.” May asked witness if he had said so; he said, “Yes.”
Martin said, “I have a mind to horse-whip you.” Waddill said, “Whip
the d—d rascal.” May turned towards Waddill and made one step, and
said, “You would, eh?” Waddill put his hand in his coat pocket, pulled
out a pistol and told him not to come nearer. May said, “Whoop and
thunder, by God !”’-—opened his bosom and said, “Here’s an open breast;
shoot!”  Waddill put up his pistol and began to quarrel with Henry.
By this time Martin had got off his horse and came round to where May
was. They had some words—witness could not recollect them. Witness
turned his head at that moment towards Henry; heard Waddill say,
raising both hands, “Boys, quit that.” Witness looked at Martin and
May; both had pistols presented, the muzzles within 8 inches; May’s
arm was stretched out, and his pistol level; instantly a pistol fired—
could not tell which had fired till he saw May falling to the ground.
Witness produced the whip. It corresponded with the deseription given
by Ingram, except that the staff was of rawhide and not white oak; the
end had brass tacks. Witness said he did not hand the whip to Martin,
as stated by Ingram; it was taken from witness by little William
Waddill, and he said he had no such conversation with Martin as (108)
that stated by Ingram. On cross-examination witness said he
was the overseer of the estate of which Martin and Waddill were part
owners; he was in the employment of a Mr. Allen, who had the general
superintendence of the Martin estate, as no division had been made;
lived at Mr. Parsons’. On the day before the election witness rode with
Martin to Lisles’ store. Martin told witness May was a young man he
liked very well in his place, but he liked no man out of his place; that
he infended to have a talk with him and try and dissuade him from
writing letters to his sister, and if he could not stop him in that way, he
would make him stop. To impeach him, he was asked if, shortly after
the affair, he did not tell Mrs. Biddle he was not certain whether May
drew his pistol or not. He answered, he did not believe he had said so.
William Waddill, for the prisoners. He stated that he was about 12
years old, the son of the prisoner Waddill; that he rode behind his father
to the election ; took the whip from Gatewood, and was popping it about
in the yard ; his uncle Edmund told him to quit or he would tike it from
him ; kept popping it, and his unecle took it from him, and had it the rest
of the day. Never heard his father or uncle Edmund say anything
about May, except his father told his mother that he was certain May
was writing letters to his Aunt Julia, and they seemed not to like it.
When his father started home, witness did not know May was on the
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road ahead ; rode behind his father; rode slow; overtook May; his father
got into a quarrel with him, and drew his pistol out of his coat pocket;
tried to prevent him; cried; Whitlock took him down. XHis uncle said
to May, “You come here today for me to attack you.” May said, “Who
is your author?” Uncle said, “Gatewood.” Gatewood said, “Yes, he
was.” His uncle gave May a light tap on the breast with the whip;
May drew his pistol, presented it; his arm was stretched out and pistol

level; his uncle drew his pistol and fired before his arm was
(109) entirely straight. Father of witness said, “You have killed him,

Edmund.” His uncle said, “Why did he draw his pistol on me
first ¥’

The prisoner’s counsel here stated to the court that the witness Whit-
lock was in town, and, being somewhat unwell when the trial began, was
now too sick to come into court, and prayed to be allowed to read his
examination, taken in writing by the committing magistrate. The solic-
itor admitted that Whitlock was too sick to be brought into court, but
objected to the examination being read in evidence. The court allowed
the prisoner’s counsel to read it, being satisfied that Whitlock was not
there, and would not be during the trial, to be examined in person. It
was then read, as follows:

James D. Whitlock, the first witness for defendants, bemg duly sworn,
states as follows: That he, Martin, and Waddill were going home, and
when they came up with Mr. May and company, Martin rode on before
May and turned his horse round and stopped. Waddill stopped just
behind him, and Martin said to May he supposed that he, May, was
going to attack him there that day, and May asked him his author, and
Martin said it was a very respectable man. May asked him again who
was his author, and he told him Mr. Gatewood. May turned round and
asked Gatewood if he did say so, and Qatewood said he did. Then Wad-
dill said, “Whip the d—d raseal,” and began to get out his pistol; and
May, he thinks, stepped up to him and opened his breast. Then I tried
to take the pistol away from him, and Waddill turned towards Mr.
Henry and went to cursing him, and said he had acted like a d—d rascal.
Then I stepped up to Mr. Henry and told him I would drop it, if I were
him, I don’t recollect anything Henry said. While I was talking to
Henry, I heard the pistol and turned round and saw the man fall; and
Waddill said, “Edmund, you have killed him, and you ought not to have
done it,” and Edmund said he drew his pistol on him first. Martin then
asked What he should do, and Waddill said, “Go home.”

Question by Mr. Little: Did you hear Waddﬂl at any time threaten to
shoot May? Answer: I did not.

Question 2; When Waddill told Martin to whip May, what was his -
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reply? Answer: It was, that he did not want to whip him., He
only wanted to tell him what he thought of him. (110)

Question 8: Describe how Waddill held his pistol. Answer:

He had the breech in one hand and the barrel in the other when I tried
to get it from him.

- John C, Miller, for the prisoner, swore that at the burial of May the
witness Capel said if Martin had not fired when he did he would have
been a dead man in a second.’

~ James B. Lindsay, for the prisoner. He got to the place be‘fore May
died; found a pistol on the ground between his elbow and body, the muz-
zle towards his shoulder; thinks it was cocked; saw a cap on the tube
[produced the pistol, which was admitted to be the same]; the trigger
was secret ; when half-cocked, the trigger did not show, as was usual with
such pistols; when full cocked, the trigger only came out a part of the
way—you had to push it back with the finger to bring it at right angles,
its proper place to fire; thinks the trigger was not at right angles when
he took it up, but partly ont.

The prisoner then called several witnesses who proved that Gatewood
was a man of good character. The same witnesses proved that Philip
Henry, Thomas Capel, William and Samuel Smith, and Washington
Ingram were men of good character.

The solicitor then called Fannie Biddle, who swore that shortly after
the affair Gatewood told her he was not certain whethér May drew his
pistol or not, but thought he did draw it.

Mr. Biddle, for the State, swore that he washed the wound, but did not
probe it;-thinks the ball entered the corner of the eye and ranged to-
wards the back of the head towards the right side. :

As to the prisoner Martin, the court charged: That if the Jury were
satisfied that Martin had kllled May with the pistol, as charged in the
indictment, it would be a case of murder, unless the evidence made a
justiﬁcation, excuse, or mitigation; for the law implied malice
where a man was wicked enough to kill another without justifi- (111)
cation, excuse, or mitigation.

The position assumed by the prisoners’ counsel, that if Martin ap-
proached May and touched him lightly with the whip; and May there-
upon drew his pistol, intending to shoot, Martin was justified in killing
to prevent a felony, was not law, because the wrongful act of ’\[artln
caused May to draw his pistol.

As to the second position assumed by the prisoners’ counsel, that if
Martin approached May and touched him lightly with his whip, and
May instantly drew his pistol, so as to place Martin under the necessity
of shooting to save his own life, it was excusable, in self-defense, or at
most but manslaughter, the court charged that if, upon a sudden quarrel,

6—24 81



IN THE SUPREME COURT. [24

STATE v. MARTIN.

without preconceived malice, one strikes another an ordinary blow, and
it is returned with such fierceness as to endanger his life, and, having no
other chance to escape, he kills, this would be killing in self-defense; or
if, being excited by the fierceness of the return, he kills without attempt-
ing to get out of the way when he might, this would be manslaughter,
although he struck the first blow; for the sudden quarrel accounts for
the first blow, and the fierce return accounts for the killing. If the jury
were satisfied that Martin was angry with May for writing and sending
letters to hig sister, but had formed no intention of killing him or of
attacking him when he went to the election; that May told Gatewood
he expected Martin to attack him, and was prepared for him, and would
cure him if he did; that Gatewood told this to Martin; that Martin,
before riding up to May, determined to horse-whip and to kill him if
he resisted; that for this purpose he stopped him, had the words with
him, got off his horse, and approached him in the manner described,
knowing that he was armed, and expecting that, when touched with the
whip, he would draw a pistol or rather deadly weapon, and intending, if
he did, to shoot him, it would be a case of murder, and would not come
within the position laid down, because here was preconceived malice.

But if the jury were not satisfied that Martin had formed this
(112) determination before he rode up to May, and believed that he

determined to horse-whip May just before he dismounted, then it
would be necessary to decide whether this determination was the effect
of a quarrel that then took place or was the effect of previous angry
feeling, inflamed by the words of Waddill. This was a question of fact
for the jury. The eourt could only assist the jury by telling them that
“the word quarrel was used to mean not merely when two bandied angry
and abusive words, but extended to the case where a man did or said
anything calculated to offend an ordinary man, for the offense then given
would account for the blow; and the jury would consider whether the
conduet and words of May, at the time, were calculated to give offense,
whether it would have been less offensive for May, when interrogated,
to have answered “Yes” directly, instead of evading by asking for the
author. It would also be necessary to decide whether, after Martin
formed this determination, he approached and touched with the whip
and met with a return unexpectedly fierce, or whether he did not expect
May to draw a pistol or other deadly weapon when touched with the
whip, and had not made up his mind to shoot him if he did. If the
determination was the effect of the quarrel that then took place, and the
return was unexpectedly fierce, it would come within the position laid
down and be a ease of killing in self-defense or of manslaughter. But
if the determination was the effect of previous angry feeling, inflamed
by the words of Waddill, and the return made was nothing more than
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was expected by Martin, and in the event of which he had made up his
mind to shoot, then it would not come within the position laid down, but
would be murder.

As to the third position assumed by the prisoners’ counsel, that if,
upon a sudden quarrel, two men fight with deadly weapons, each having
a fair chance,,and one kills, it is but manslaughter, the court charged
that such was the law; that cases of this kind were of more frequent
oceurrence in former times, when gentlemen usually went armed, than at
the present day, but the law was still the same; that to make this posi-
tion applicable, it was necessary there should be a sudden quarrel, giving
it the meaning as explained before, and they fight so soon after as
not to allow time for reflection; for if the parties had time to (113)
reflect and become cool, it was the case of an ordinary duel, and
it made no difference whether the challenge was verbal or in writing;
and it was further necessary that no advantage should be taken, and the
party must wait till his adversary was ready, for the law allowed this
mitigation out of regard to the frailty of men who fought as a point of
honor. Whether there was a sudden quarrel which caused the fight, or
whether it was the result of previous angry feeling, inflamed by the
words of Waddill, and whether Martin waited until May was ready, or
whether he did not approach intending to touch May with the whip, to
see if he would take a whipping, intending, if he attempted to draw his
weapon, to take all advantages and shoot him as soon as he could, and
whether he did not aceordingly do so, are questions of fact left to the
jury.

The jury found Martin guilty of murder, Waddill of manslaughter.

The prisoner Martin, by his ecounsel, moved for a new trial for the
following reasons, viz.:

1. Because the verdict was contrary to law and evidence.

2. Because the court erred in instructing the jury: (1) The prisoners’
counsel requested the court to charge the jury that if Martin, when he
gave the deceased the tap on the breast with the whip, did not intepd to
injure him, but only to show the deceased that the prisoner was not
afraid of him, or to offer him a mere personal indignity, then the draw-
ing of a pistol by the deceascd was a resistance disproportioned to the
assault, changed the character of the combat, made the deceased an
assailant, and the killing was only manslaughter. (2) That when Mar- ~
tin threatehed to horse-whip the deceased, and the deceased replied,
“Attempt it,” Martin gave him the light tap on the breast, the deceased
drew his pistol, Martin drew and shot him, it was an affray in heat of
blood and the homicide only manslaughter. (8) That it was an affray;
the parties fought on equal terms, and the killing was only man-
slaughter. (114)
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3. Because Peter May, one of the grand jury who found the bill
of indictment in this case, was the uncle and near relation by counsan-
guinity of the deceased, William W. May.

4. Because Joel E. Horne, one of the witnesses indorsed on the bill of
indietment as being sworn and sent to the grand jury as a witness in the
case, was neither sworn on the trial, tendered, nor introduced as a wit-
ness.

5. Because, when the solicitor announced to the court that no other
witnesses would be introduced by the State, the prisoners’ counsel stated
to the court that, as it appeared by the testimony for the prosecution
three other witnesses were present when the homicide charged in the bill
was perpetrated, and the court being then informed that these witnesses
were summoned by the prisoners and were present in attendance on the
court, the counsel prayed that in the furtherance of justice the State
might be required to introduce them on the trial; the solicitor declined
using them as witnesses, and the court declined to make the desired
requisition ; it was then moved that the court should call the witnesses
and have them examined as witnesses of the law in behalf of the State,
which his Honor also declined doing.

A new trial was refused. The court was of the opinion that the ob-
jection because Peter May was one of the grand jury could not avail
after the trial. (2) In relation to the witness Horne: This witness had
been called by the State before the trial and his absence made known,
which fact, in the opinion of the court, removed all objections, supposing
the State was bound to examine him if he had been present, from the
fact of his having been sworn and sent to the grand jury. As to the fifth
ground, that Gatewood, Whitlock, and William Waddill, who were pres-
ent at the killing, were not examined by the State or by the court, the
court refused a new trial, first, because, in the opinion of the court, no
rule of practice by which the solicitor was expected or required to ex-
amine all the persons present at the transaction was in use or force in
this State. But, secondly, the rule, if there be such a one, could not

apply to this case, because Gatewood was the overseer of a planta-
(115) tion of which Martin and Waddill were part owners, and the
same indictment had been found against him, although a nol.
. pros. was afterwards entered. William Waddill was a child about 12
" years of age, the son of one of the prisoners and the nephew of the
other, and Whitlock was at the time near the courthouse, so much indis-
posed with fever as to make it unsafe for him to be brought into court.
As to the other grounds, the court was of opinion that the matters of
law had been fully and correctly given in the charge to the jury.
The rule for a new trial was discharged, and, the judgment of the
court having been pronounced, the prisoner Martin appealed to the

Supreme Court.
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J. G. Bynum, solicttor, for the State.
Badger for defendant.

Rurrin, C. J. The Court has carefully considered the instructions
given by his Honor to the jury, and does not perceive any error in them
to the prejudice of the prisoner. It was argued at the bar that it was a
case of sudden affray or mutual combat in the heat of blood, and that
the court ought to have directed the jury that if the prisoner touched the
deceased with the whip as an invitation to him to draw his pistol, and
they immediately proceeded to the mortal affray, with pistols on each
side, the killing was not murder. But a court.is not bound to lay down
to the jury propositions merely abstract, however correct they may be in
point of law. It is enough to inform the jury upon such questions as
the evidence raises, and not trouble them with those upon which there is
no evidence. In this case it is sufficiently obvious that the position taken
in the argument had no application. When an invitation to May to
draw his pistol is spoken of, it must mean that he was to draw for the
purpose of fight with those weapons on both sides, and, moreover, for a
fair fight with them. Now, thére was no evidence of the state of facts
supposed. But several circumstances show in the mind of the prisoner a
different purpose. These were the previous ill-will, or angry feeling, as
the judge called it; the communication to the prisoner, by his
own witness, at the election, that May was armed to repel an (116)
attack expected from him, and his reply, that that was no place
for the attack; then, the following the deceased by Martin and Waddill,
the stopping him and commencing an immediate quarrel with him by
both, the assault on him by Waddill with a pistol; and, finally the
assault on him with the whip and the shooting by the prisoner as soon
or immediately after May drew his pistol, without having said one word
of having a pistol himself, or otherwise proposing a combat of that
kind. There was no warning from the prisoner; nothing like “Prepare
yourself,” or “Are you ready?’ So far, therefore, from being evidence
of a challenge to fight on an equal footing, these facts, if believed by the
jury, afford a rational inference that the prisoner had no such inten-
tion, but designed, upon the exhibition 6f an attempt on the part of the
deceased to resent in that way the indignity of a stroke with a whip, to
shoot him before he, the prisoner, could possibly be hurt. Upon that
supposition, the killing would undoubtedly be murder. Being secretly
prepared to kill, and intending to do so instantly in case he should
perceive the appearance of danger from the other party, it is apparent
that he sought the other’s blood without meaning to be really exposed
himself. In such a case it is not material that the purpose of the
prisoner was inspired by high words between him and the deceased.

85



IN THE SUPREME COURT. (24

STATE v. MARTIN,

They furnish no mitigation for the killing an unarmed man, or an
. armed one taken designedly at a disadvantage; for the law is, “that in
the case of mutual combat, in order to save the party making the first
assault upon an insufficient legal provocation from the guilt of murder,
the occasion must not only be sudden, but the party assaulted must be
put on an equal footing in point of defense, at least at the outset.” East
P. C., 242. Admitting, then, this to have been a sudden mutual com-
bat, it yet remained to ascertain, as matters of fact, whether the parties
fought fairly and whether the prisoner allowed the deceased to get on
an equal footing with himself, or whether it was or was not his
(117) purpose, from the beginning, that the deceased should not have
an equal chance.

Those inquiries naturally arose out of the evidence, and they were
left to the jury with instructions which could not have been misunder-
stood. In substance, they were: That if the prisoner, when he made
the assault with the whip, did not intend to shoot May, and his shooting
was in consequence of the other party, contrary to the prisoner’s expec-
tation, resorting to the use of a deadly weapon, then the killing was
not murder. But if the prisoner expected, in ease he struck with the
whip, that May would endeavor to return the assault by shooting him,
and, nevertheless, the prisoner determined to make the attack, and made
up his mind, if the other attempted to draw his weapon, to kill him as
soon as he could, that, then, the killing with such a mind was murder.
That such was the meaning of the presiding judge we think is apparent
when the whole charge is considered.

The case was submitted to the jury under several aspects. It was first
supposed the jury might be of opinion that before the prisoner rode up,
and, conﬁequently, before any words and without any immediate provo-
cation, the prisoner “had determined to horse-whip the deceased, and
kill hlm if he resisted, and for that purpose stopped him, had WOI’dS with
him, and touched him with the whip, expecting him.to draw a pistol, and
intending to shoot him if he did”—it would be a case of preconceived
malice, and be murder. To so much of the charge there can be no excep-
tion; for to follow a person and seek a combat with him for the purpose
of kllhng him, and covering the act with the pretense of a dangerous
resistance to a moderate assault, is nothing less than wreaking a diabol-
ical vengeance.

A second hypothesis was that the determination to horse-whip mlgght
not have been formed beforehand, but was formed just before the pris-
oner dismounted for the purpose of inflicting it, when he said, “I have
a mind to horse-whip you.” In that case the attention of the jury was
directed to two inquiries as material to the degree of the offense. First,
they were told to ascertain whether this determination was the effect of
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the quarrel that then took place, and not of previous angry feel-

ing; and if they should so find, and be also of opinion that May’s (118)
- return to the first assault was not expected by the prisoner, that

then, from the nature of May’s resistance and the danger arising there-
from to the prisoner’s life, the killing would be extenuated to self-defense
or manslaughter, according to certain circumstances mentioned. But
they were told, secondly, that if this determination was not the effect of
a quarrel that then took place—in other words, was not in fact provoked
by the deceased at that time, but was the effect of previous angry feeling,
inflamed by the words of Waddill—incited, that is to say, by the pris-
oner’s own associate; and the jury should find that the prisoner expected
May to draw a pistol if he struck him, and had made up his mind to
shoot him if he did; and, accordingly, that the prisoner did shoot imme-
diately upon the weapon being drawn—+then it was murder. And, as we
conceive, this instruction is law, for two reasons: The killing would be
murder, without regard to the want of equality of the parties in the com-
bat, upon the ground that it was upon previous ill-will, or, at all events,
without recent provocation from the deceased; for the instruction sup-
poses the assault to be found by the jury not to have been caused by the
quarrel at the time; and, consequently, it is not a case of sudden heat of
blood or provocation, but of preéxisting ill-will, wrought up to the pitch
of taking life by the opportunity to do so, and the advice of a comrade
who likewise cherished bad feelings toward the person attacked. DBut,
besides, 1t would be murder for the reason on which his Honor submitted
the case to the jury, that is to say, the undue advantage sought and taken
by the prisoner. The case was distinetly, we think, put to the jury in
that point of view; for it is to be observed that the jury was directed to
consider whether Martin did not expect May “to-draw” a pistol, and
“made up his mind to kill him if he did,” which is saying that he
intended to kill him if he drew, and as soon as he drew, without allow-
ing May time for full preparation, if he could prevent it. That the jury
must have received the instruction in that sense is deducible from the
terms in which it was expressed; but it is placed beyond doubt by the
language used in closing the charge. It is, “that whether there

was a sudden quarrel which caused the fight, or whether it was (119)
the result of a previous determination, or of previous angry feel-

ing, inflamed by the words of Waddill, and whether Martin waited until
Moy was ready, or whether he did not approach intending to touch May
with the whip, to see if he would take a whipping, and intended, f he
attempted to draw his weapon, to take all advantages and shoot as soon
as he could, and whether he did not, accordingly, do so, were left as
questions of fact to them,” the jury. Now, although one may not intend
to kill another if he will stand and take a whipping, yet if he be pre-
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pared with a weapon, and determined in his mind to kill him if he does
not submit, but offers or attempts to resist by drawing a pistol, and with
that resolution formed, and expecting such an attempt at resistance, he
makes the assault, without more provocation, intending to kill before
. the other party can do more than altempt to draw, if death ensue, it
must be murder. The assault was not designed to be, nor was 1t in fact,
an invitation to fight with pistols; but it was a provocation by one party
to the other to draw a pistol, with the intention to kill him if he made
the attempt; and this without any notice of a purpose on his own part
to use a deadly weapon. The suddenness of the purpose to kill in such
a case does not extenuate the offense, more than a sudden determination
to slay an unoffending man accidentally met in the street. The attack
is found not to have been made on cotemporaneous provocation; and
besides, if it had been, from the manner of it, it was rather an assassi-
nation than a mutual combat in a fair field.

Although the other grounds of exception stated in the record were not
spoken to at the bar, yet in a case of such magnitude to the prisoner it
seems proper to notice them.

The first is that the verdict is contrary to law and evidence. If it be
g0, the Court cannot help the prisoner. We can correct the errors of the
judge, but not those of the jury, unless they may have been produced by
the judge.

The position that the State is bound to examine all the persons who
were present at the perpetration of the act, or to examine on the trial

all witnesses who had been sent to the grand jury, has neither
(120) principle nor practice in this State to support it. The persons

present are not the witnesses of the law, like persons who have
attested a will. It is in the discretion of the prosecuting officer, as of
any private suitor, what witnesses he will call. He examines such as he
deems requisite to the execution of the public justice. If others can shed
more light on the controversy, or place it in a new point of view; it is
competent to the prisoner to call them. Without considering, therefore,
the peculiar reasons on which the particular persons were dispensed
with on this trial, and notwithstanding a modern case in England, we
think the ruling of his Honor right, on the broad ground that it was the
provinee of the solicitor, and not of the court, to determine who should
be the State’s witnesses.

The objection to the grand juror comes too late after the plea to the
felony. 8. v. Seaborn, 15 N. C., 305.

The op1n10n of the Court, therefore is that the prisoner is not entitled
to0 a venire de novo,

But the counsel for the prisoner has taken numerous obJectlons to the
record, and insists that the judgment should have been arrested, and

must now be reversed. 58
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Upon the transeript filed by the prisoner, the indictment appeared to
be defective, for the want of charging the giving of the mortal wound by
the bullet shot from the pistol. The Attorney-General suggested the
omission to be in making the copy, and obtained a certiorari for a fuller
transeript. Upon that the clerk sent up a second transeript, in which
the defect has been supplied, and the indictment seems to be perfect.
But it is objected that the court cannot receive the second tranaerlpt
because the writ of certiorar¢ is not annexed to it, and no return is
indorsed on the writ or made to the court, so as to make it appear that
thig transcript is sent in obedience to the Writ. The clerk sent back the
writ with the transeript inclosed together in a sealed letter, addressed to
the clerk of this Court, in these words: “Pursnant to your writ, I have
made out another transcript of record in the case of the State against
Martin, which is herein handed you.”

As the return was not entirely formal, and we always deem it best
to follow settled precedents, we did not choose to determine
whether that return would do when it was so easy to have one (121)
undoubtedly regular. The writ and transcript were, therefore,
returned to the clerk; and he has sent them back, attached together
by wafers, and with the following return on the writ:

“State of North Carolina,
“Richmond County—In the Superior Court of Law.

“The execution of this writ appears in' a certain schedule hereunto
annexed. In witness whereof, etc.,” the usual attestation following,
under the hand of the clerk and the seal of the court, both to the return
and the transcript. The objection is thus removed; and we should not
have felt called on to notice it had we not observed that nearly all the
clerks seem alike uninformed upon this subject, and hence we suppose
they may profit by this as a precedent.

Upon the reception of the second transeript several objections were
taken to it, which will now be mentioned and disposed of.

. The indictment was preferred in the Superior Court of Anson against
three persons, Edmund Martin, as the perpetrator of the murder, and
Thomas Waddill and William Gatewood as accomplices, present at the
fact, aiding and abetting. The trial of Martin and ‘Waddill was re-
moved to Richmond Court; and from that court this appeal was taken
to this Court. The transecript of the record from Anson is set forth in
the transeript from Richmond, and states that “At a Supemor Court of
law, begun and held for, etc., at, ete., on the second Monday in Septem-
- ber, in the year, ete., before the honorable Justice J. W., the sheriff
retumed the venire facms ete., from which a grand jury 1s impaneled.
It then proceeds: “A bill of indictment, in the following words and
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figures, was preferred” before the grand jury, that is to say, ete.; which
was returned into court by the said grand jury, “A true bill.”

The transcript afterwards proceeds thus: “Wednesday, 15 September,
1841, the court met pursuant to adjournment,” and it then sets out the
arraignment of the three, and their plea of not guilty, and then the affi-
davits of Martin and Waddill respectively, and orders thereon made that

the trial should be removed, as to those two, to Richmond.
(122)  Again the transcript proceeds: “Tuesday, 21 September, 1841,

the court met pursuant to adjournment,” and then sets forth a
nolle prosequs by the solicitor for the State, as to Gatewood, and his dis-
charge upon proclamation.

The first exception to this record is that it does not appear when the
indictment was found, nor that the arraignment and plea were in the
same term, inasmuch as no adjournment is set forth from the second
Monday in September to Wednesday, 15 September, which is the day of
the prisoners’ plea, and the next time that is mentioned afier Monday on
which the court was opened.

But, supposing, for the present, that the use of the past tense is not
fatal, we think the time of finding the indictment does appear, and that
the exception is not sustainable in any respect. It appears by the record
that the court began on the day fixed by law, and was held by the proper
person. No day is stated as that on which the indictment was presented
other than that on which the court began; and, therefore, it follows that
it was in fact found on that day. The term of a court is in legal con-
templation as one day; and although it may be open many days, all its
acts refer to its commencement, with the particular exceptions in which
the law may direct certain acts to be done on certain other days. It is
seldom necessary that the day of any proceeding should appear in mak-
ing up the record, distinet from that of the beginning of each term,
although a minute may be kept of each day’s doings. * Nor is it neces-
sary that there should be adjournments from day to day, after the term
is once opened by the judge; nor, if there should be, that they should be
recorded, in order to preserve the authority of the court to perform its
funections. The court may, in fact, not adjourn during the whole term,
but be always open; though, for the convenience of suitors, an hour of a
particular day, or of the next day, may be given them for their attend-
ance. If the record state the time of doing an act, as the statement is
unnecessary, so it is harmless surplusage, unless the day be beyond the

period to which the term legally extends. Take this record either
(123) way, then, and we think it well enough. If it import that the
court did not adjourn because no adjournment of the preceding
day is set forth, then it is to be taken that the court was kept open, as it
lawfully might be. If, on the other hand, the entry of the time, “Wednes-
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day, 15 September, 1841, the court met pursuant to adjournment,”
imports that there had been an adjournment from a former day to the
latter, there is no ervor, provided the latter day be not beyond the term;
for the court, although not bound to adjourn, may do so from one day
to another within the term. Each day mentioned in this record is
within the term; for the Fall Term of Anson Superior Court continues
two weeks if the business requires it. Rev. Stat., ch. 31, sec. 16.

The next point made is that the order of removal was not warranted
by law, because there were three indicted, and the trial of only two
removed ; so that the whole cause was not removed, as it ought to have
been. If the prisoner could be allowed an exception against his own
action, yet it seems sufficiently clear that there is no error in the poing
supposed. The record shows that as to Gatewood, the third party, the
prosecution was ended by a nolle prosequi, and, therefore, it pended only
against the two whose trial was removed. It is true, the order and entry
of his discharge were made on a day subsequent to that of the order of
removal. But every act of the court, whenever made, has its efficacy
from the first moment of the term ; and during the whole term the record
is in the breast of the judge, and an order may be modified or any new
order made that may be requisite to give validity to one before passed.
But we have no doubt that where two are indicted, the trial of one only
may be removed. However it may be in cases of dependent guilt, or
although it may be in the diseretion of the court to refuse a removal as
to one, without all, yet in ordinary cases the court undoubtedly has the
power to allow such a removal. The charge is several; and the defend-
ants may be tried separately in either court. There is no reason, there-
fore, why there may not be a separate removal. In neither case is the
record removed. It remains in the original court, and the trial, whether
of one or all in another county, is on a transeript. The removal
does not change the mode of trial; but, for the purpose of impar- (124)
tial trial, it is sent to another county, in which jurors of unbiased
minds may be had. That may be necessary as to one of the accused
and pot the other; and, therefore, the court ought to have this power.
Such we know has been the practice. An instance is found in §. ».
Lewis, 10 N. C., 410. The facts of that case were that the indictment
was found in Wake against three, two of whom removed their trial to .
Franklin, and one of them again removed his trial to Warren. The
third was tried in Wake, and he and the one who went to Warren were
both convicted and executed. The cases of Carter and Snow, and 8. ».
Mills, 13 N. C., 420, furnished other examples of this practice; and of
its propriety we entertain no doubt.

Another exception is that the past tense is used in several parts of
the record, and so it is historical, and not a memorial of the acts of the
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court made as they occurred. It must be owned that in strictness a
record ought to be expressed in the present tense, because the acts of the
court are supposed to be recorded simultaneously with their adoption.
We are, therefore, fully sensible of the philological and legal propriety
of the records speaking in presenti, and we are aware of Perrin’s case,
3 Saund., 393, in which, upon a writ of error, the judgment was re-
versed because in the award of the venire facias the record stated that
“the sheriff was commanded,” instead of “4s commanded.” Neverthe-
less, we feel obliged not to reverse the judgment upon this ground. In
this particular ease we see that although the preter-perfect tense is used,
yet that the words cannot relate to any period antecedent to the time of
inserting them in the record; and, therefore, they must be taken in the
sense of the present tense. There was no continuance; but the case
arose and was disposed of in Anson Court, all in a single term. That
term is one day or the same as one day; and in respect to anything
during it there is, therefore, no prior or posterior time. But the Court
is not disposed to put the decision on that peculiarity, since we know
the question must arise in cases in which there were continuances, and,

therefore, it ought to be put on some general ground at once. We
(125) have, therefore, to state that we conceive ourselves bound by the

most imperative considerations not to give fo this grammatical
inaceuracy the effect demanded. Were we inclined to an opposite opin-
ion, we should be compelled to adopt the one we have, by numerons, we
may say innumerable, precedents, and by a proper regard for the public
security. Every one knows the defective professional skill of nearly all
the clerks of our multiplied courts, and that the evil is constantly on the
increase; and must be sensible that if such an objection were sustained,
crimes would go altogether unpunished, and would have gone so for
many years past. Indeed, this is the common form among us. We
scarcely recollect a record coming to us in some part of which the past
tense did not occur. Many judgments of death have been affirmed in
this Court on such transeripts; and it is too late to listen to the objee-
tion. 8. v. Lewis, supra, furnishes an example fo our purpose. After
the usual commencement, the record proceeds: “A bill of indictment
was found, ete.” All the considerations which long usage can furnish,
. and all the force which multiplied judicial precedents, hitherto unques-
tioned, can possess, unite to impose on us at this day the obligation not
to allow this impediment to the course of justice. In reality, however,
there can be no hesitation as to the sense of the record. It purports to
be a relation by a tribunal of its acts at a eertain term, begun and held
on a certain day, and to have been drawn up during that term. Al-
though it may be said therein “it was ordered,” no one can misunder-
stand the meaning. The inquiry is, When was it ordered? and the
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answer is, During that term. It must be so understood; and if it was
at any period of the term, it is sufficient.

Some objections are also raised upon the transeript from Richmond.
One is that it also uses the past tense; and that, of course, falls with the
preceding one. Amnother is that the record states the court not to have
begun on the proper day, namely, the third Monday of September, but
makes it begin the proceedings at the fourth Monday, without any
adjournments from the third. But this is a clear mistake of the (126)
law fixing the terms of that court. In the spring the statute pro-
vides that the court shall be held on the third Monday of March; but in
autumn, it 1s on the fourth Monday of September.

By this record it appears that the two prisoners, Martin and Waddill,
were put upon trial together; but the transcript does not set forth the
verdict as to Waddill, but only as to Martin, the present appellant. For
this cause, also, it is said the judgment is erroneous. But we do not per-
ceive how this prisoner is concerned in that matter. It were well if the
clerk would send a full transeript in every case, and not take on himself
to judge which parts of the verdiet and judgment are material. But we
cannot assume that the whole has not been sent; and, on the contrary,
unless a diminution be suggested, it is taken that the transeript is full
and correct. If so, the convietion of this prisoner is not annulled by the
failure of the jury to render a verdict as to the other party—which, in-
deed, is an acquittal. The court was bound to pass sentence on him
whom the jury did find guilty, since the jury has responded fully to the
only issue joined between the State and this prisoner. :

Upon the whole, the Court is of opinion that the judgment of the
Superior Court of Richmond was warranted by the record, and directs

. that this opinion be certified to that court, that the judgment may be
carried into execution.

Prr Curiam. " Ordered accordingly.

Cited: S. v. Carroll, 27 N. C., 142 ; 8. ». King, ib., 206; 8. v. Stewart,
31 N. C,, 344; S. v. Rash, 34 N. C., 386; Brown v. Patton, 35 N. C.,
4475 8. v. Perry, 44 N. C.; 333; S. v. Curry, 46 N. C,, 285; S. v. Hogue,
51 N. C,, 384; 8. v. Douglass, 63 N. C., 501; S. ». Haynes, 71 N. C., 84;
8. v. Smallwood, 75 N. C.,106; 8. v. Baxter, 82 N. C., 606; S. v. Speaks,
94 N. C, 875; 8. v. Hensley, ib., 1035; S. v. Pankey, 104 N. C., 845;
S. v. Lucas, 124 N. C., 827; S. . Exum, 138 N. C., 618.
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(127)
STATE v. JAMES SMITH.

An indictment for a forcible entry into the field of the prosecutor cannot be
supported by evidence that the defendant peaceably entered the field, but
while there threw stones against the house of the prosecutor, situated
adjolining the field, the prosecutor at the time being in the house, and not
in the field.

Arrrav from Bailey, J., at Fall Term, 1841, of Rowaxn, upon a special
verdict found by the jury on the trial of an indictment against the de-
fendant for a forcible entry. The indictment was in the following
words, to wit:

Norrr CaroOLINA, Superior Court of Law,
Rowan Counry. Fall Term, 1841.

The jurors for the State, upon their oath, present that James Smith,
late of the said county, laborer, on 25 August, in the year aforesaid, in
the county aforesaid, into one field then and there being in the seizin and
possession of Nancy Lyerly, with force and arms and with a strong hand
did break and enter, she, the said Nancy, then and there being present
and forbidding the same, to the great injury of the said Naney and
against the peace and dignity of the State.

H. C. Jonzs, Solicitor.

The defendant having pleaded not guilty, the jury found the follow-
ing special verdict, viz.: That the prosecutrix (Naney Lyerly) was in
the possession of her dwelling-house, together with a field adjoining the
same, which was inclosed ; that she had shut up her house and gone to
bed ; that the defendant, after she had retired, entered into the field and
threw stones against her house; that one broke the sash of her window

and a pane of glass; that this frightened the prosecutrix, and was
(128) done against her will and consent. And whether this amounts to

a forcible entry into the “field” of the prosecutrix, they pray the
advice of the court. If it does, they find the defendant guilty; if not,
they find him not guilty. '

The court, upon argument, did not consider that this amounted to a
forcible entry into the field of the prosecutrix, and gave judgment for
the defendant, from which judgment the solicitor for the State appealed
to the Supreme Court.

J. G. Bynum for the State.
Boyden for defendant.

Dawnter, J. We are of the opinion that the judgment of the court be-
low was right. The défendant is only charged in the indictment with a
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forcible entry into the field of the prosecutrix, she then and there being
present. The jury find that the field which the defendant entered was
inclosed, and adjoining to the dwelling-house, and that the prosecutrix
was not in the field at the time. These being the facts, he was not guilty
in manner and form as charged in the indictment. It is true that the
defendant was guilty of an indictable trespass, but that was not the tres-
pass he was charged with and against which he came to defend himself.
A charge of a forcible trespass into a field, the owner then and there
being present, cannot be supported by evidence that the defendant
entered the field peaceably, and from thence threw stones against a
dwelling-house adjoining, the owner being therein. The two cases are
very different, and the defendant might be entrapped if we were to hold
that such facts would support the charge in the indictment. The judg-
ment must be
Per Curram. Affirmed.

Cited. : 8. v. Walker, 32 N. C,, 236; 8. v. Laney, 87 N. C., 537.

. (129)
JOSHUA A. POOL v, WILLIAM GLOVER.

1. A sheriff cannot sell under a fi. fa. what he has no power by the writ to
sell—what is not goods or chattels, lands or tenements, within the sense
of the writ, as, for example, bonds or bank stock; and the sale being a
nullity, a bidder at such is not compellakle to pay the amount of such bid.

2. Where a debtor has made a conveyance of his land to a trustee, to be sold
for the benefit of his creditors at a certain time if the debts are not pre-
viously paid, and there is a resulting trust to himself, his equitable inter-
est in the land may be sold under an execution, even before the day when,
by the terms of the deed, the trustee was authorized to sell his legal in-
terest. -

Arrrar from Batile, J., at Fall Term, 1841, of PasquoraNx, on a case
agreed. The following are the facts stated in the case agreed:

Josiah Jordan, being indebted to a number of persons, for the purpose
of securing the payment of the debts, conveyed to Joshua A. Pool, by
deed of bargain and sale bearing date 28 October, 1840, a tract of land
situate in Pasquotank County, and containing 268 acres in fee, upon
trust to sell as much of the land as would raise money sufficient to pay
one-half of the said debts (which the deed particularly enumerates) on
1 January, 1843, or whatever may be then unpaid of that half; and
upon the further trust that if upon 1 January, 1844, the whole of the
said debts should not be paid, the trustee should, by sale of the said
land, or such part thereof as should not before have been sold, raise
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money sufficient to pay what should then be remaining due to the said
creditors, respectively; and upon the further trust, in case the said
debts should be paid without a sale of the land, or the whole thereof, to

convey such part as should not have been sold to the said Josiah.
(130)  In September, 1841, upon a writ of fieri facias issued to him

on a judgment against Josiah Jordan, the plaintiff, who is sheriff
of Pasquotank, offered for sale the equity of redemptign or interest of -
Jordan of and in those premises and the present defendant, being the
highest bidder, became the purchaser of the said equity at the price of
$1,850. But the defendant refused to pay his bid and complete his pur-
chase, upon the ground that the interest of the defendant in the execu-
tion was not the subject of a levy and sale under the writ. The plaintiff
then tendered to the defendant a conveyance and assignment of the said
equitable interest, and brought this action for the sum bid by the defend-
ant. Upon this case agreed the court gave judgment for the plaintiff
for the amount of the bid and interest, and the defendant appealed to
the Supreme Court.

No counsel for plaintiff in this Court.
Badger for defendant.

Rurrin, C. J. We concur in the position taken for the defendant, that
the action cannot be maintained if Jordan’s interest in the land, as set
up by the sheriff and bought by the defendant, was not the subject of
execution. We do not mean that a purchaser at a sheriff’s sale is not
bound for his bid unless he get a good title; for, as he may call for a con-
veyance from the sheriff, how inadequate soever his bid may be, so,
probably, he must pay his bid, although the title of the defendant in the
_execution be defective—provided the interest offered, if it existed, was
such an interest as the sheriff could sell and convey. But if the sheriff
undertake to sell what he has no power by the writ to sell—what is not
goods, chattels, lands, or tenements within the sense of the writ, as, for
example, a bond or bank stock—it is the same thing as selling without a
writ. As a judicial sale it must be a nullity; the deed tendered by the
sheriff would be inefficient; and as the sheriff could not fulfill the con-
tract on his part, so he ought not, we think, to compel the bidder to
accept a void deed and pay his bid. The decision of the case, therefore,

must depend upon the inquiry whether this was a sale without
(181) authority or not. It is a point of much importance, and was once,

at least, if not now, a point of difficulty. It was argued fully and
ably for the defendant, and has been very deliverately considered by us,
and we have now to say that we feel ourselves constrained to affirm.the
judgment of the Superior Court.
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If the matter were res integra there would, doubtless, be more hesita-
tion in coming to the conclusion we have, though we cannot avoid the
conviction that, accordong to the most approved principles of interpre-
tation, the construction put upon the second section of the act of 1812
(Rev. Stat., ch. 45, sec. 5) in Harrison v. Battle, 16 N. C., 537, is the
proper, nay, the unavoidable one. That case determines the precise
point, that a conveyance of land of this nature by a debtor to a third
person in trust by a sale to pay the bargainor’s debts, with a resulting
trust to the bargainor, leaves an interest in the bargainor which is not
a trust within the first section of the act, but is an equity of redemption
within the second bramch of it. As an authority none could be more
apposite to the case before us. The counsel, indeed, endeavored to dis-
tinguish the eases upon the ground that in Harrison v. Battle the time
for the sale had passed and enough of the estate conveyed had been sold
to pay all the scheduled debts; whereas here the time for a sale has not
arrived, and no part of the debts has been paid. But that distinetion
cannot be sustained ; for, although there might be something in it if the
case stood on the act of 1812 by itself, yet the subsequent act of 1822
(Rev. Stat., ch. 45, sec. 5) subjects the legal right of redemption to
execution in like manner as the equity of redemption was liable under
the previous act. Therefore, whatever might have been sold after the
day of forfeiture of a mortgage may now be sold before that day. The
same principle is applied by the Legislature to both cases.

Arguments were then strongly urged against the prineiple of that case,
upon the score of the uncertainty of the interests and their complexity,
ag existing in the different parties—the debtor, the creditors scheduled
and those claiming by assignment subsequent to the deed and by execu-
tions, and the trustee—and the danger was clearly pointed out of loss and
injury, sometimes to one of those parties and sometimes to an-
other, and especially of numerous losses to the embarrassed (132)
debtor. It was not needful that the mischiefs should be thus ar- :
rayed to make the Court sensible, and fully sensible, of them. They
were duly appreciated by the judges who sat in the Court when Harrison
v. Battle was decided ; and, as far as was allowable to persons in judicial
stations, the Court when cases arising under it have come up, has fre-
quently since intimated. its impression, “that the second section of the
act would be found to be practically impolitic throughout ”? A sale of
such resulting trusts is making a bargain so completely in the dark, as
to the value of the subject of the sale, as to amount, in almost every case,
to nothing more nor less than sheer gambhng It is a lottery, in whlch
but little will be given for the tickets. Cases, too, may be supposed of
conveyances to which it would be hard to believe the Legislature saw
the consequences of applying their enactments. As if the deed convey
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both land and personal estate, the latter of which is not within the aet;
if a creditor sell the equity of redemption in the land by execution, shall
the mortgage debt then be made out of the land or the personalty? If
the deed be to secure the debt of a third person, and so is merely a col-
lateral and supplementary security, how is it to be then? So, in a va-
riety of other cases equally conceivable, the danger is great of produe-
ing by such sales expensive and protracted litigation, of encouraging
speculation, and overwhelming an indebted man in ruin by bringing his
property to market with a doubtful title and with its value generally un-
known. DBut forcible ag these objections are, they cannot justify the
Court in striving against the policy of the Legislature, by putting on
the statute such a construction as will virtually repeal it by enabling
every person to evade it by the simplest contrivance. The question i,
What is a mortgage, and what is an equity of redemption, within the
sense of the act? It is a deed of trust, like the one before us, of that
character? To determine these questions, the arguments from the mis-
chiefs and losses just spoken of do not give the least aid. For those mis-

chiefs and lossses will be worked as well by an instrument which is
(183) a mortgage in the most appropriate sense of that term as by the

ordinary conveyance in trust for payment of debts by a sale. If
it be said that the Legislature could not have foreseen the effects of the
-enactment, else it would not have been made, and, therefore, that the
Court ought not to carry the act beyond its words, the answer is that if
unexpected evils arise out of the legislation of the country, it is not for
courts to refuse to administer the law in its true sense, while it stands
in the statute books, but it is for the General Assembly to repeal or
modify their act. It is probable the law owes its origin to temporary
causes; for those who were in active life at that day will remember that
" there were a few conspicuous persons who were rather notorious for
encumbering their estates with mortgages, which kept off executions;
and that, owing to the defective organization of the courts of equity at
the time, there was great delay in reaching them before these courts—so
great as to become a matter of general complaint. It is true that sub-
sequent changes in the judicial system now facilitate decisions of causes
in equity; and, as persons practically conversant with the subject, we
might think it better to have the encumbrances ascertained, and a clear
title sold under the supervision of that court rather than proceed on
the execution at law under all the difficulties enumerated. Yet the law-
makers, and not ourselves, are the arbiters of policy; and it is our duty
to execute the law in the spirit in which it is enacted. Now, as has
been already said, not a reason can be given against the justice and
propriety of selling a resulting trust arising on such a deed which would
not equally condemn the sale of a proper equity of redemption.
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" When such a sale is argued is against, therefore, the fault is found with
the policy of the aet, not with its construction. The construction was
unavoidable. Itis to be remembered that the purpose of the act is to
aid the ereditor, who has gone through the courts of law and established
his debt, to get the fruit of his judgment by the sale of a valuable inter-
est of the debtor under his execution. The statute, therefore, purports
to be beneficent to the creditor, and must be received by a court as reme-
dial in its character, and construed so as to suppress the previous
mischief and advance the remedy. With this view of our duty, (184)
the Court could not allow the execution ereditor to be balked, and

turn around to begin another litigation in equity, by the literal impedi-
ment that the debtor had not an equity of redemption because he had
not conveyed his land to his creditor with a power to redeem it by pay-
ing the debt, but had conveyed to a third person with the power to call
for a reconveyance upon payment of the same debt before a sale. Such
an interpretation would have been paltering with the sense of the Legis-
lature. In substance, the debtor has the same interest in each case, and,
therefore, 1t must be liable alike in both instances. Whether, then, we
have a regard to the adjudication in Harrison v. Battle as an authority,
or to the reasons on which it proceeded, we must affirm the judgment in
this case.

Per Curiam. Affirmed.

- Cited: S.wv. Pool, 27 N. C., 108; Doak v. Bank, 28 N. C., 332; An-
derson v. Doak, 32 N. C., 297; Frost »v. Reynolds, 39 N. C., 498, 501;
Presnell v. Landers, 40 N. C., 254 Taylor v. Newkirk, 31 N. C., 325;
Hutchison v. Symons, 67 N. C., 160; Burton v. Farinholt, 86 N. C.,
265; Mayo v. Staton, 137 N. C., 675, 678, 630, 681, 682, 683.

JACOB HUBBARD v. JOHN B. TROY.

1. Protest of an order or inland bill of exchange is not necessary to enable the
holder to recover principal and interest. Notice in due time of nonaccept-
ance or nonpayment is all that is required for that purpose.

2. It is generally held that the holder must give notice of nonacceptance or
nonpayment on the next day or by the next post, when the parties live in
different places.

3. A delay in giving notice from 10 to 24 March held to be unreasonable and
to discharge the drawer.

ArprarL from Pearson, J., at Spring Term, 1841, of Raxvorra. (135)
The plaintiff declared in assumpsit on the following instru-
ment in writing, to wit: “26 February, 1837. Jonathan Church, Esquire,
please pay to M. M, Troy or order, $32.68, and charge yours, ete. John
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B. Troy,” which was indorsed to the plaintiff by M. M. Troy for a valu-
ble consideration.

The defendant pleaded the general issue. On the trial the plaintiff,
after reading the instrument declared on, offered in evidence, a letter
from the plaintiff to the defendant dated “Greensboro, 24 March, 1837,”
in which he informed the defendant that he had “received a short time
since” from the indorser, M. M. Troy, an order on Jonathan Church
for the sum above specified, and that he had “presented the order and
Church failed to pay it off,” and that he had understood Church had

made away with his property. He then adds: “I have thought proper
to give thee this information, believing that thee would do what is right
and just in the case.”” The plaintiff then by consent of the defendant’s
counsel read a letter from John M. Logan to the defendant dated
“Greensboro, 20 May, 1837,” in which he stated that he had received on
the morning of that day a letter from him “requesting me to give you
some information respecting an order of yours to J. Church.” He con-
tinues: “Jacob Hubbard handed me an order on Church from you on
10 March, 1837, or about that time, to present to Church when I went
to Jamestown. I think I presented the order on that day to him. He
said it was not due unttl April, and he would get the money from Wash-
‘ington City at that time and pay you according to the bargain he had
made with you.” Logan further adds that he returned the order to the
plaintiff, and told him what Church said, and “that Church was bad fo
get money from at that time, from what he learned when in Jamestown.””
When the plaintiff closed his case the defendant’s counsel moved the
court that the plaintiff be nonsuited, first, on the ground that there had
been no protest for nonacceptance, as required by the act of Assembly
- (Rev. Stat., ch. 13, see. 2) ; secondly, that the notice from the plaintiff
to the defendant did not state that the plaintiff would not give Church,
the drawee, any further credit, and that he looked to the defendant for
payment; thirdly, that the plaintiff had not used due diligence in

(136) giving the defendant notice of the nonacceptance of the drawee.
A verdict was rendered for the plaintiff for the full amount of
the order, with interest from the date, subject, however, to be set aside
and a nonsuit entered if the court should be of opinion for the defendant
on the above points reserved. The court having sustained the defend-
ant’s objection, ordered the verdict of the jury to be set aside and a

nonsuit entered, from which judgment the plaintiff appealed.

Mendenhall for plaintiff..
No counsel for defendant.

Rurrin, C. J. Notwithstanding the act of 1762, Rev. Stat., ch. 13,
sec. 2, the action is maintainable for the principal and interest due on
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the order, although not protested for nonacceptance. In practice, inland
bills have always been recovered on to that extent without a protest. Our
statute is like those of 9 and 10 Will. ITL., ch. 17 and 3 and 4 Anne,
ch. 9, sec. 4, from which it was probably taken. They all relate to dam- -
ages and the costs of postage, brokerage, commission, and the like, none
"of which can be recovered without protest. But it has long been held
that the remedy given by those statutes is cumulative; and that, there-
fore, upon notice of nonacceptance or nonpayment of an mland bill, a
recovery may still be had at common law. Brough v. Parking, 2 Ld
Ray., 992; Harris v. Benson, 2 Strange, 910; Windle v. Andrews, 2
Barn. and Ald., 696. Hence, in a declaration on an inland bill, it is not
necessary to set out a protest, as it is in the case of a foreign bill. In the
latter case the protest is part of the custom of merchants, on which the
liability of the drawer arises; and, therefore, the fact must appear on the
record. Were there nothing more in this case than the want of a
protest, the plaintiff would be entitled to judgment. (137)
But we think he must fail for the want of diligence. We need
not advert to the question whether the bill was presented for acceptance
in due time; for, supposing it was, yet we think the notice to the defend-
ant of nonacceptance was out of time, and for that reason he was dis-
charged from liability on the bill. The plaintiff, by his agent, presented
the bill on 10 March, when the drawee denied the debt to be due and
refused to accept. - Moreover, it appears from the plaintiff’s letter that
he had heard a report that the drawee had made way with his property.
He then knew there was danger; and yet he postponed giving notice for
fourteen days—until 24 March. A holder ought to let the drawer of a
bill know of its dishonor as soon as he conveniently can. He need not
lay by everything he has in hand to do it immediately; but it is generally
held that he must give notice the next day, or by the first post, when the
parties live in different places. We do not see how the delay that oc-
curred in this case could be accounted for. But if it could, it has not
been; and without some explanation it was undoubtedly unreasonable.
The judgment must be
Pzr Curiam. Affirmed.

Cited: Farmer v. Willard, 71 N. C., 286 ; Shaw v. McNeull, 95 N. C,,
539 ; Bank v. Bradley, 117 N. C., 530,: 531; Neal v. Hardware Co., 122
N. C., 106.
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(138)
ROBERT ELLIS v. THE PORTSMOUTH AND ROANOKE RAILROAD

COMPANY.

Where A., in an action against B. for damages, caused by his negligence,
shows damages resulting from the act of B., which act, with the exertion,
of proper care, does not ordinarily produce damage, he makes out a prima
facie case of negligence, and must recover, unless B. proves he has used
proper care or proves some extraordinary accident which renders care
useless,

Appearn from Dick, J., at Fall Term, 1841, of NorTHAMPTON.

It was an action on the case to recover damages for burning 500
panels of fence, the property of the plaintiff. The plaintiff proved that
he had a line of fence running parallel with the railroad track, belonging
to the defendants, at the distance of 30 feet, in the county of Northamp-
ton; that on a certain day in the spring of 1839, immediately after the
passage of one of the locomotives belonging to the defendants, the fence
was diseovered to be on fire and about 500 panels of fence were burnt
before the fire could be stopped. The plaintiff’s witness further proved
that the engines run on the road usually had the spark-catchers on the
funnel, but whether they were on upon that day he did not recollect. The
defendants introduced no testimony. The defendants’ counsel contended
that they were only liable for negligence; that if they used the care that
the nature of their business allowed, they were not liable. The court
charged the jury that if the evidence satisfied them that the plaintiff’s
fence was burned by fire thrown from the defendants’ engine, the defend-
ants were liable for the plaintifl’s recovery, upon the prineiple that every
one is bound so to nuse his own property as not to injure his neighbor.
The jury returned a verdict for the plaintiff. The defendants moved for
a'new trial, which was refused, and judgment being given for the plain-
tiff, the defendants appealed to the Supreme Court. '

(189) Iredell for plaintiff.
Whitaker for defendant.

Gasron, J. It is no doubt a principle of law, as it is of morals, that
one should so use his own as not to injure his neighbor, and this rule
requires that even in the legitimate enjoyment of property such care
shall be used as not to render it likely to impair their enjoyment of
property by others. But no man, unless he has engaged to become insurer
against unavoidable accidents, is responsible for damage sustained
against his: will and without his fault. We think, therefore, that the
instruction asked for by the counsel for the defendant was abstractly
correct, viz., that the company are not liable for an injury like that com-
plained of, if they use all the care to prevent it which the nature
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of their business allows; but we also think that as no evidence (141)
was offered to show what they did use in the case under con-
sideration, there was no foundation laid for asking the instruction, We
admis that the gravamen of the plaintiff is damage caused by the negli-
gence of the defendants. But we hold that when he shows damage re-
sulting from their act, whick act, with the exertion of proper care, does
not ordinarily produce damage, he makes out a prima facie case of negli-
gence, which cannot be repelled but by proof of care or of some extraor-
-dinary accident which renders care useless. Although, therefore, we do
not sanction the doctrine which was laid down as the role of law in the
court below, we do not feel ourselves authorized to reverse the judgment,
as that doctrine ecould not have had the effect to mislead the jury.
Per Curiam. No error.

Cited: Herring v. R. RB., 32 N. C., 406; Scottv R.R.,49 N. C, 433;
Chaffin v. Lawrance, 50 N G, 180 Brycm v. Fowler, 70 N. C,, 597
Aycock v. B. B., 89 N. C., 327, 328; Lawton v. Giles, 90 N. C., 379;
Grant v. B. R., 108 N. C., 481; Haynes v. Gas Co., 114 N, C,, 208; Mfg.
Co.v. R. R.,122 N. C., 888; Williams v. B. R., 130 N C., 121 ; Hostery
Co. »v. R. R., 131 N. C., 289; Craft v. Timber Co., 132 N. C., 154;
Womble v. Grocery Co., 135 N. C., 481; Meredith v. BE. B., 137 N. C,,
486 Ross v. Cotton Mills, 140 N. C., 120; Owercash v. Electric Co., 114

O 578; Dermad v. E. R., 148 N. O 197 ; Deppe v. R. R., 152N C,
83; Oumfrw v. R. R, 156 N. C., 420, Hardy . meber Co., 160
N. 0 117; Aman . Tumber Co., zb , 873, Rwlge v. R. R., 167 N. C,,
518; Ska,wv Corporation, 168 N. C 616

SAMUEL DUDLEY v. THOMAS ROBINSON.

Calling one a thief or a murderer, in the abgence of context or proof to the -
contrary on the trial, ex vi termini imputes to him a felony, and, there-
fore, an action of slander well lies.

Arrrarn from Settle, J., at Fall Term, 1841, of Cravex.

The case made for the Supreme Court 1s as follows:

Action on the case. The declaration contained two counts: the first
for the libel published in the Washington Whig, a newspaper published
in the town of Washington, North Carolina, a copy of which is as fol-
lows:

To the Public: Tt is ascertained and can be proved by the most re-
spectable part of the inhabitants of the island of Portsmouth that the
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man now employed as a physician in the hospital at that place has
(142) frequently left it on his own private business, with several sick

men in the hospital without any medical aid whatever; and three
or four kave died in his absence. At one time he was gone fifteen or
twenty days, and no physician left in his stead. We feel for our fellow
beings, who have to be left in such a place without any assistance, and
also for ourselves, for during the month of January last smallpox broke
out in the hospital, which joins the dwelling of the pretended doctor.
The disease being in the center of the inhabitants, they of course pro-
tested against its remaining among them and requested the aforesaid
doctor to remove the patients to Shell Castle, which he refused to do
until it was threatened to have them removed by violence. After they
were removed there, four died out of ten without any medical aid, the
present physician refusing to visit the patients. The collector then sent
to Beaufort for a physician, but could not obtain one, and in this de-
plorable situation these unfortunate people were left without medical
assistance. Twaomas RoBIinson.

Porrsmourn, 25 Feb., 1836.

The second count charged that the defendant spoke and published of
and concerning the plaintiff, in the presence of several citizens in a pub-
lic store, the following words: “Doctor Dudley (meaning the plaintiff)
is a thief and murderer.”” The pleas were, general issue, justification,
and statute of Hmitations.

To sustain the first count in the declaration, evidence was offered prov-
ing that the defendant brought the libel aforesaid in manuseript to the
office of the Whig, and caused and procured the publication thereof in
the Whig; and that the said paper had a considerable cireulation, there
being at the time of the publication between two and three hundred sub-
seribers. It also appeared in evidence that the plaintiff was at and be-
fore the time of the said publication the hospital physician of the United
States at the hospital on Portsmouth Island in this State. Under the
second count it was proved that the defendant, within six months before

the action, in a publie store, at Portsmouth, in presence and hear-
(143) ing of several persons, said: “Dr. Dudley is a rogue, liar, thief,

and murderer.” Iis Honor held and instructed the jury that
each of the words “thief and murderer” was actionable. There was no
colloquium proved of any particular larceny, nor did it appear that any
particular individual was referred to as having been murdered by the
plaintiff. No exception was taken to the first count; but objection was
made on the trial as to the words “thief and murderer” not being action-
able. The jury found a verdict on all the issues for the plaintiff on both
counts, and assessed his damages at $200. A motion for a new trial
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was made, on the ground that the words “thief and murderer,” charged
in the second count, were not actionable. A new trial was refused,
and judgment havm«r been rendered for the plaintiff, the defendant ap-
pealed.

J. H. Bryan for plaintiff.
Badger for defendant.

Danter, J.  This is an action upon the case for words spoken, and for
a libel. There are two counts in the declaration : the first is for a libel;
the second for words spoken in the presence of a number of people, viz.,
that “Doctor Dudley is a rogue, thief, liar, and murderer.” There was
no exception taken as to the first count for a libel. On the second count
there was no colloquium proved at the trial of any particular larceny,
nor was there any particular individual referred to as having been mur-
dered by the plaintiff. The judge, notwithstanding, ruled and instructed
the jury that edeh of the words spoken by the defendant (viz., “Doctor
Dudley is a thief and a murderer”) was actionable of itself. We are of
the opinion that the charge of his Honor was correct. Calling a person
a thief is actionable, if it be thereby intended to impute a felony. If it
appear from the context of the plaintiff’s own showing that the word
thief was not used in a felonious sense, the plaintiff will be nonsnited.
Thompson v. Bernard, 1 Comp., 48. Otherwise, it lies on the de-
fendant to show that the words were not used in a felonious sense. (144)
Penfield v. Wescote, 2 New Rep., 335. An action may be main-
tained for calling a person a murderer (1 Rolle Ab., 72) under the same
rules as we have just mentioned as to the word theef. Either of the said
two words, in the absence of context, or proof to the contrary on the
trial, ex vt termine imports a felony. The judgment must be

Per Curiam. Affirmed.

STATE ro THE Usk or H. QUINN v. THOMAS J. ROANE.

1. Under the act of 1836, Rev. St., ch. 99, sec. 23, an action may be supported
on the official bond of the sheriff for the neglect of his deputy to collect a
claim put in his hands for coliection, although the amount of the claim
is within the jurisdiction of a single justice of the peace. Justices may
direct their warrants as well to sheriffs as to constables.

2. It is no defense to such an action that after the default of the deputy the
plaintiff has endeavored, but unsuccessfully, to collect his claim himself
from his debtor.

AppEar from Manly, J., at Fall Term, 1841, of CHEROKEE.

The following is the case as appears from the report of the judge:
This was an action upon the official bond of the sheriff for the act or
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omission of his deputy. Pleas, “Conditions performed and no breach.”
The bond was dated .. September, 1837. The breach assigned was that
the deputy had failed to colleet, for the plaintiff, a certain claim which
the plaintiff had placed in his hands to collect, as evidenced by the fol-
lowing receipt, viz. :

(145) 17 July, 1838. Received. .of Hinson Quinn by the hands of

B. K. Dickey, one note on Thomas B. Hair as principal and B. S.

Brittain and John S. Dickey as securities, the amount of $100, that I

am to do by best endeavors to collect and pay over or return as the law
prescribes. Tromas J. Roaxe, Sheriff,
By James Trurrr, Deputy Sheriff.

It appeared in evidence that the deputy sued out a warrant against the
principal debtor only—obtained a judgment and ca. sa. under which the
defendant was arrested, and gave bond according to the insolvent debtors’
act, and at the return of the proceedings to court, took the oath of insol-
vency. It was also proved that the note was not to be found in the pa-
pers of the case, which were carried to court, or elsewhere ; and it was ad-
mitted that one of the securities to the note was solvent, and that he re-
sided in the county of the officer. It was also proved that, after the dep-
uty sheriff had left the State, and the note could not be found, the relator
attempted to obtain a judgment upon the note, as a lost note, but ulti-
mately in the county court suffered a nonsuit. It was insisted by the
defendant’s counsel that the principal sheriff was not liable for the con-
duct of his deputy in regard to claims subject to the jurisdiction of a
justice of the peace; and it was also contended that, although a right of
action had acerued to the relator, yet when he sought to recover a judg-
ment against the securities upon the note as a lost note, he elected to pur-
sue a different remedy, and could not afterwards pursue his right against
the sheriff. These objections were overruled by the court, and, there
being a verdiet and judgment for the plaintiff, the defendant appealed to
the Supreme Court.

No counsel appeared for plaintiff.
Francis for defendant.

Rurrn, C. J.  Both of the objections taken by the defendant were, we
think, properly overruled.

The act of 1794, Rev. Stat., ch. 62, sec. 7, provides that warrants from

a justice of the peace may be dlreeted as well to the sheriff as a consta-

) ble; and, consequently, it is equally the duty of each of those offi-

(146) cers to execute them. By other acts (Rev. Stat., ch. 24, sec. 7) it

is made the duty of constables diligently to endeavor to collect all
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claims put into their hands for collection, and pay over over all sums re-
eeived, either with or without suit; and for the performance of that duty
the sureties of constables are made responsible on their bonds. Then fol-
lows the act of 1836, Rev. Stat., ch. 99, sec. 23, which makes it likewise
the official duty of a sheriff to receive claims for collection and diligently
to endeavor to collect them and pay them over in like manner as constables
were then bound; and for a default therein a remedy is given on his
bond. If, therefore, this had been a transaction of himself, instead of
his deputy, he would, by the express enactment of the statute, be liable in
this action of debt on his bond of office. As a general principle, he is
likewise liable for the act or omission of his deputy as for his own. But,
besides that, the act in this particular instance expressly includes the
receipt of claims by a deputy for collection, and puts that case on the
same footing with a receipt by the principal himself.

The relator neither waived nor abandoned his remedy against the
sheriff by endeavoring to collect his debt by suit against the other parties
to the note. Nothing less than satisfaction from some quarter or a re-
lease to the sheriff would be a bar. Indeed, one cause of complaint on
the part of the relator is, or might have been, that the defendant or his
deputy withheld, destroyed, or lost the note, the evidence of the relator’s
debt, so that he could not maintain his action at law thereon, for the
want of sufficient evidence. But even if in that action he had obtained
judgment against the parties, that would not have discharged the defend-
ant. In the recent case of Pitcher v. King, 9 A. and E., 288, to a count
for a false return of a fi. fa. the sheriff pleaded that the plalntlﬁ’ after
the return of the writ, brought debt on the judgment and obtained a
second judgment, in which the first was merged, and, upon demurer, the
plea was held to be no answer to the declaration.

Per Curiam. No error.

(147)
THE PRESIDENT, DIRECTORS AND COMPANY OF THE BANK OF
CAPE FEAR v. JOSHUA WILLIAMSON.

An amendment of an execution will not be allowed when such amendment
will prejudice the rights of third persons.

Appear from Pearson, J., at Fall Term, 1841, of Nxw Hawovee.

A motion to amend an execution had been made in the County Court
og New Hanover, and came up by appeal to the Superior Court, where
the following, in substance, was submitted as a case agreed:

The president, directors and company of the Bank of Cape Fear, at
September Term, 1839, of New Hanover County Court obtained a judg-
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ment against James Burney and others for $4,261.60, with interest; a
fiert facias thereupon regularly issued, tested at September Term, 1839,
and duly.came to the hands of the defendant, who was sheriff of the
county of Columbus. Upon this execution the sheriff returned that by
the sale of various articles of property he had satisfied the sum of
$3,577.10, besides the costs and commissions. Afterwards the plaintiff
sued out another execution, tested at December Term, 1839, and return-
able to March Term, 1840, which duly came to the hands of the defend-
ant as sheriff aforesaid. . This execution did uot profess on its face to be
an alias, but on the back was the following indorsement by the clerk:
“$3,577.10 paid.” On this execution the sheriff returned “No property
to be found.” At Fall Term, 1839, of Cumberland Superior Court one
.......... obtained a judgment against the said Burney and others for
$..... A fiert facias thereupon regularly issued, tested at November

Term, 1839, of Cumberland Superior Court, and duly came to the
(148) hands of the defendant as sheriff of Columbus. The motion was

to amend the plaintiff’s execution tested at December Term, 1839,
by inserting the words “as we have heretofore done,” for the purpose of
making it relate back, as an alias, to the execution of the plaintiffs’ tested
at September Term, 1839.

Notice of this motion had been given to Williamson, the sheriff, but
none to the plaintiff in the execution issued from Cumberland Superior
Court, nor to the defendants in the present execution.

The court refused to allow the amendment, and discharged the rule,
because the amendment, if it had any effect, would prejudice the interest
of the plaintiff in the execution from Cumberland, and not upon the
ground that the question of amendment was a mere matter of discretion.
From this judgment the plaintiffs appealed to the Supreme Court.

William H. Haywood, Jr., for plaintiffs.
Strange for defendant.

Dawigr, J. Without stopping to remark upon the novelty of a motion
to amend, without the defendants in the execution having any notice of
it, we will say that in our opinion the decision of the judge was correct
in refusing the motion and discharging the rule—and that, too, for the
reasons given by him. In 4 Maule and Sel.,, 328, the Court refused to
allow an amendment of a fiers facias, when the defendant had become a
bankrupt before the sale of the goods taken in execution under the writ,
because the amendment would prejudice the rights of third persons,
namely, the assignee and the other credieors.  See, also, 2 Arch. Prac.

K. B, 279. When third persons are not thereby affected, a writ
(149) of execution may be amended from a day certain to a general re-
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turn day; but if it will affect the rights of third persons, the amendment
cannot be made. 1 Marshall, 899; 5 East, 291, The authorities are
with the decision of the judge, and the judgment must be

Per Curiam. Affirmed.

Cited: Smath v. Spencer, 25 N. C., 262; Phillipse v. Higdon, 44
N. O, 383; Bennett v. Taylor, 53 N. C., 283; Simpson v. Stmpson, 64
N. C., 429 ; Williams v. Sharpe, 70 N. C., 584; Phillips v. Holland, 78
N. C, 33.

EDMUND HYATT & CO. v. JOHN TOMLIN AND OTHERS.

Where 2 plaintiff issued three separate writs on different days against three
individuals, indorsing on each writ that it was for the same cause of
action and in the same suit as the writs issued against the other two, and
upon their return they were docketed as one suit and the defendants ap-
peared and put in pleas thereto: Held, that whatever irregularities may
have occurred in suing out the writs, these were waived by the defend-
ants accepting a joint declaration and putting in pleas in bar thereto.

Apprear from Bailey, J., at Fall Term, 1841, of Asuz.

The case appeared to be this: It was an action of debt bronght upon
a promigsory note, executed by John Tomlin in the name of John Tom-
lin & Co. and payable to the plaintiffs. It was alleged on.the part of the
plaintiffs that the firm of John Tomlin & Co. was composed of John
Tomlin, William P. Waugh, and James Harper. Tomlin lived in the
county of Ashe, Waugh in Wilkes, and Harper in Burke. Thee writs
were issued from the Superior Court of the county of Ashe, one to the
sheriff of Burke, returnable to Spring Term, 1839, and executed
31 January, 1839, on which was indorsed: “This writ is issued (150)
in the same suit and for the same cause of action as two other
writs, one against John Tomlin and the other against William P. Waungh,
to Wilkes, and returnable to Ashe Superior Court, Spring Term, in favor
of the same plaintiffs. The writ to the sheriff of Ashe against John Tom-
lin was issued 26 February, 1839, with a similar indorsement. The other
writ to Wilkes does not show when 1t was issued. The sheriff indorses
that he received it 7 March, 1839, and it has an indorsement similar to
the others. These writs were returned to Spring Term, 1839, “Executed,”
and docketed by the clerk as one suit. At this term this entry is made
upon the docket, to wit: “Harper and Waugh plead severally, general
issue, payment, and set-off, statute of limitations with leave.” At the
same term Tomlin employed counsel, who entered no pleas for him. The
cause was continued from term to term until Spring Term, 1841, when
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an attempt was made to try it, but there was a mistrial. The counsel for
Harper and Waugh at that term proposed to the plaintiffs’ counsel that
Tomlin would confess judgment, and this entry is made on the docket:
“Defendant Tomlin offers to confess judgment for debt and costs, which
is opposed by the plaintiff’s counsel and refused by the court.” The
cause was continued till Fall Term, 1841, when, coming on to be tried,
it was moved by the counsel for Harper and Waugh that, as the writs
had been issued at different times, they were separate. suits and should
be so entered on the docket; that to make one cause of action, the writs
must be issued on the same day. The court overruled the objection, and
held that the cause was properly docketed. The same counsel insisted
that the cause was discontinued because no pleas had been entered for
Tomlin and no judgment had been taken against him. The court was
of a different opinion, and overruled this objection. The same counsel
proposed again that Tomlin be permitted to come forward and confess
judgment, and that they wished to introduce him as a” witness for the
other two defendants. His motion was opposed by the plaintiff’s coun-
‘sel and refused by the court. The jury were then charged to try the
issues. It was in proof that the defendants composed the firm of Tomlin
& Co., and that the copartnership was in existence in 1834 and up

(151) to September, 1835, when it was dissolved; that soon after the
digsolution of this firm Tomlin entered into copartnership with

one Hardin under the same name of the old firm, viz., Tomlin & Co.,
and that the dissolution of the old and foundation of the new firm were
before the note was executed upon which this suit was brought, It was
furthermore in proof by a clerk of the plaintiffs that Tomlin had pur-
chased goods of the plaintiffs at two several times in 1834, in the name
of Tomlin & Co., and they had been paid for, and that when the last lot
of goods was purchased for which the present note was given, to wit, in
November, 1835, by Tomlin, he, Tomlin, gave no notice to the plaintiffs
of any dissolution of the firm of Tomlin & Co., anid that the goods were
sold, as he supposed, to the same firm as the others were in 1834, and
the same firm looked to for payment. It was further in proof that the
. defendants advertised at two storehouses in Ashe County that they had
dissolved, and that these advertisements were seen some time about the
last of 1835 and in 1836. The plaintiffs were merchants in Charleston.
The court charged the jury, upon this evidence, that if the defendants
composed the firm of Tomlin & Co. in 1834, and up to September, 1835,
and had traded with the plaintiffs, merchants in Charleston, as Tomlin
& Co., at two several times and made payment, and Tomlin made a third
purchase in the name of Tomlin & Co., and the trade was made in the
same way and the same parties looked to for payment, the defendants
would be liable to the plaintiffs, although there had been a dissolution of
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the firm prior to the last purchase, unless notice had been given to the
plaintiffs of the dissolution; that if the plaintiffs had notice of the disso-
Iuntion, then the jury were instructed to find for the defendants. The
defendants’ counsel then asked the court to instruet the jury that if the
plaintiffs did not know that Waugh and Harper were the partners of
Tomlin, no notice of the dissolution would be necessary to exonerate
them. The court declined giving this instruction, but told the jury that
if the plaintiffs understood that Tomlin had partners in the trade,
and goods had been sold to them as a firm, and the firm looked to (152)
for payment, the defendants would be liable to the plaintiffs, al-
though they, the plaintiffs, did not know their names, unless notice of the
dissolution was given. The defendants’ counsel further objected that the
action was misconceived, and that the plaintiffs should have brought
case and not debt.

The jury found a verdict-for the plaintiffs, and judgment being pro-
nounced thereon, the defendants appealed to the Supreme Court.

Barringer for plamiteffs.
Boyden for defendants.

Gaston, J. Whaever irregularities may have occurred in the suing
out of the writs against the defendants, these were all waived by their
accepting a joint declaration, and putting in pleas in bar thereto. His
Honor, therefore, very properly overruled the motion for severing the
action.

In no material circumstance, as it regards the other matters presented
by the case, does it appear to differ from Walton v. Tomilin, 23 N. C.,
593.

Prr Curram. No error.

Cited: 8. v. Jones, 88 N. C., 685; Caldwell v. Wilson, 121 N. C., 453.

(153)
STATE v. JOHN DAVIS.

1. On an indictment under the act of Assembly, Rev. St., ch. 34, sec. 55, in rela-
tion to the altering or defacing the marks of cattle, etc., if the act of alter-
ing or defacing, ete., is proved to have been willfully done, it necessarily
follows that the intent was to defraud or injure the owner, unless there
be proof to the contrary.

2. It is no objection to a conviction on an indictment for this offense that the
cattle, beast, etc.,, had, at the time the act was done, strayed from its
owner.
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3. It is no ground for arresting judgment after conviction on an indietment
that_lt appears from the record that the grand jury who found the bill
congisted of only fifteen persons.

4. By the common law a grand jury may consist of any number between twelve
apd twenty-three. Our statute upon the subject of a grand jury is only
directory to the court, and does not declare void a bill or presentment
found by a grand jury consisting of the common-law number.

Aprear from Manly, J., at Fall Term, 1841, of Macox.
At this term the defendant was tried upon the following indictment,
to wit: '

StaTE oF N. CaroLINg, e September Court of Law,
Macon Counry. ’ Fall Term, 1840.

The jurors for the State, upon their oath, present that John Davis,
late of the county of Macon, on 15 September, in the year 1840, with
force and arms in the county aforesaid feloniously and knowingly did
alter the make of one sheep, the property of William McConnell, know-
ingly with an intent to defraud the said William McConnell, contrary
to the form of the statute in such case made and provided and against

the peace and dignity of the State.
(154)  And the jurors aforesaid, upon their oath aforesaid, do further

present, that John Davis, late of the county aforesaid, on the—
day and year aforesaid, with foree and arms in the county aforesaid,
knowingly did deface the mark of a sheep, the property of one Wiliam
MecConnell, then and there with an intent to defraud the said William -
MecConnell, contrary to the form of the statute in that ease made and
provided and against the peace and dignity of the State,

Guinw, Solicitor.

The grand jury, who found this bill “A true bill,” consisted, as ap-
peared by the record, of only fifteen persons.

On the trial it was proved that the sheep in question was the property
of the prosecutor, as laid in the indictment; that it strayed away (being
in his mark), and about two months afterwards was discovered in the
inclosure of the defendant, with the mark altered to the defendant’s mark.
It was also proved that the alteration was made by the defendant.

It was argued there could not be a conviction in the case, because,
first, there was no intention to defraud any person manifest; second,
there was no evidence that the defendant knew, at the time he altered
the mark, that the sheep was the prosecutor’s, or intended to defraud
him ; third, the sheep was an estray and could not be the subject of this
offense.

Upon these points the court instructed the jury that if the defendant
knew the sheep was not his, but the property of somebody else, and with
this knowledge altered the mark and kept it in his inclosure, elaiming it
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at his own, a fraud upon the owner followed as a necessary consequence,
and one is always presumed to intend that which is the necessary conse-
quence of his act. It was not necessary (the court charged) that the
defendant should know, at the time of the offense committed, to- whom
the sheep belonged; if he intended to defraud the owner, whoever he
might be, it was sufficient; and although the sheep was a stray at the
time, it nevertheless was the subject of this offense. A verdiet

was rendered against the defendant, and, judgment being given (155)
thereon, after an ineffectual motion for a new irial, on the ground

of misdirection by the court, the defendant anpealed

Francis for defendant.
Bynum, solicitor, for the State.

Gastow, J. We are of opinion that the appellant has not shown any
error in the instructions to the jury, nor sufficient reasons to arrest the
judgment.

The indictment is founded on the act of 1822, ch. 1155, reenacted in
Revised Statutes, ch. 34, sec. 55, whereby it is declared, “that if any
per‘son shall knowingly alter or deface the mark or brand of any per-
son’s neat cattle, sheep, or hog, or shall knowingly mismark or brand any
unbranded or unmarked neat cattle, sheep, or hog, not properly his own,
with intent to defraud any other person, he shall, on convietion in a
court of record, be liable to corporal punishment in the same manner as
on a conviction of petit larceny.” The manifest purpose of the Legisla-
ture is to punish the act of changing or defacing these marks or brands,
which are the ordinary indications of ownership in property of this
description, and also the act of putting false marks or brands thereon
with intent to injure the owner by either depriving him of the property
or rendering his title thereto more difficult of proof. Now, when the act
of willfully changing or defacing the mark is fixed upon the person
accused, and no explanation is given of the act to render it consistent

-with an honest purpose, the conclusion follows irresistibly that it was
done with intent to effect the injury which is the ordinary and
necessary consequence of the act. Such intention is dirvected (156)
against the owner, whoever he may be, and the charge that the

act was done with intent to injure any individual named is made out
when it is shown that ke was the owner at the time when the act was
committed.

It has been contended by the counsel for the appellant that the offense
created by the statute and charged in the indictment could not have heen
committed, because at the time when the act was done the animal had
strayed from the possession of the owner, and the statute, by declaring
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that the offender shall be liable to corporal punishment in the same man-
ner as on a conviction of petit larceny, must be understood as applying
to those cases only wherein the offender, by a felonious appropriation of
the animal, would have committed the crime of petit larceny. He fur-
ther urges that this construction of the statute is strengthened by the
circumstance that a special provision is made by the statute for improper
interference with strays in chapter 112, sec. 8. We do not coneur in this
eonstruction of the statute. In the description of the offense thereby
created no reference is made to the crime of larceny. The offense con-
sists in knowingly altering or defacing the mark of or in knowingly mis-
marking an animal, the property or another, with intent to defraud. The
mere straying of the animal from the owner’s premises makes no change
of property. The animal still remains his, and the wrongful act is not
less calculated, but in fact more likely, to do him an injury than it would
be if done to an animal in his immediate possession. The reference in
the statute to the punishment in cases of petit larceny does not affect the
deseription of the offense, more than it would have affected that deserip-
tion if the reference had been to the punishment in cases of perjury or
forgery or of any other crime. It only denounces against the offense
previously deseribed the same penalty by which the existing law is in-
flicted upon a conviction of petit larceny. The construction contended
for is not only unwarranted by the language of the statute, but would
render the statute itself inoperative in the cases which mainly rendered
it necessary. Nor does the section referred to in chapter 112 provide for

an offense of this deseription in cases of strays. The object of the
(157) Legislature in that chapter is to point out a mode of proceeding

in those cases, whereby the owner may be enabled to regain the
possession of his property or to get the value thereof, and a proper com-
pensation may be made to those who shall render him their assistance for
this purpose; and, in furtherance of this object, section 8 imposes a pecu-
niary mulet on those who may take up or use the stray otherwise than in
the mode therein directed.

The motion in arrest of judgment rests on two grounds. The first is
for that the offense is not deseribed in the language of the statute. This
objection applies only to the first count of the indictment, and as to that
is well taken. The first count charges that the aceused did alter the
make of the sheep. No doubt the word “make” was intended to be writ-
ten “mark,” but it is a different word, having a different signification,
and cannot be brought within the exception of idem sonans. But this
mistake is not in the second count, which charges that he defaced the
mark of the sheep; and a general verdiet of guilty having been rendered,
judgment will not be arrested if either count be sufficient to warrant it.

The other ground taken for this motion is for that it appears upon the
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record that the grand jury who found the indictment was constituted of
fifteen jurors only. The argument in support of ihis objection is that
by the express words of Revised Statutes, ch. 31, sec. 34, the grand jury
must consist of eighteen jurors; that under the Constitution of this State
no freeman can be put to answer any criminal charge but by indictment,
presentment, or impeachment; that an indictment is a written accusation
found by a grand jury; and that the accusation which has been received
as an indictment in this case is not an indictment, because not found by
a grand jury legally constituted. We do not deem it necessary to enter
into an examination of every part of this argument, because we differ
from the counsel for the appellant in the construction which he attaches
to the statute on which he relies. It was an established principle of the
common law that no man could be convicted, at the suit of the king, of a
capital offense unless by the voice of twenty-four of his equals and
neighbors, that is, by twelve at least of the grand jury in the first (158)
place assenting to the accusation, and afterwards by the whole

petit jury of twelve more finding him guilty upon his trial. 4 Bl Com.,
306. To find a bill it was required that twelve, at least, of the grand
jury should agree thereto; but if twelve did so agree, it was a good pre-
sentment, though the rest did not agree. 2 Hall P. C.; 161. It was neces-
sary that the grand jury should consist of twelve, at least, and it might
contain any greater number, not exceeding twenty-three. There must-be
twelve, at least, because the coneurrence of that number was absolutely.
necessary in order to put the defendant on his trial; and there ought not
to be more than twenty-three, because otherwise there might be an equal
division, or two full juries might differ in opinion. Clyncerd’s case,
Cro. Eliz., 654; King v. Inhabitants of Southempton, 2 Black, T18;
2 Burr., 1088; 1 Chit. Crim. Law, 705. These great principles of the
common law were brought over to this country by our ancestors, and,
with an extension of their application to other offenses, were by the Con-
stitution made a part of our fundamental law, and cannot be violated
either by the judiciary or the Legislature. Aeccording to them, therefore,
a bill found by twelve of a grand jury compesed of any number between
twelve and twenty-four (exclusively) is sufficient to put any man on trial
for a eriminal offense. We do not doubt but that it is competent for the
Legislature to declare that although a bill be found by twelve of a grand
jury the accused shall not be put upon his trial, and that. the bill so
found shall not be deemed an indictment unless the grand jury consisted
of eighteen jurors. Such an act of legislation would not infringe any of
the rights or liberties secured by the Constitution, but would be a regu-
lation for the enjoyment of them under the Constitution. The question
is, Has the Legislature made such a declaration or any enactment tanta-
mount to such a declaration?
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The words of the section referred to are: “The judges of the Superior
Courts and the justices of the county courts shall direct the names of all
the persons returned to serve as jurors at the terms of their repect-
(159) ive courts to be written on serolls of paper, which shall be put in
a box or hat and drawn out by a child under 10 years of age, and
the first eighteen drawn shall be a grand jury for said county, and the
residue of the names in the box or hat shall be the names of those who
are to serve as petit jurors for said court.” These words, it is obvious,
are directory to the judges and justices of the courts in regard to the
manner in which the grand and petit juries shall be formed out of the
persons returned generally as jurors on the original wvenire. First, a
suflicient number, eighteen, shall be drawn by lot out of the whole num-
ber returned, for the grand jury, and those not so drawn shall serve as
petit jurors.

It does not in terms declare that a grand jury constituted of less than
eighteen shall be insufficient to find a bill. It does not purport, other-
wise than necessarily results from the directions so given, to add to or in
any way modify the operation of the ancient rule in regard to the neces-
sary number of a grand jury; and it cannot be believed that if any addi-
tion to or modification of the exercises of this so important rule were
intended, but that it would have been distinetly and unequivocally an-
nounced. It simply gives the directions, but is silent as to the effect
which may result from inattention to a nonobservance of them in any
particular.

It cannot be pretended that the rule is not yet in full force that a bill
may be found on the presentment of twelve only of a grand jury. Now,
it would seem a singular anomaly that the concurrence of twelve out of
eighteen is sufficient to prefer an accusation, but that twelve out of fif--
~ teen is undeserving of notice.

There are other directions in this statute in relation to the constitu-
tion of grand juries quite as explicit as those contained in section 74.
Among these is to be found the express direction in section 27, that the
original venire out of which the grand jurors shall be elected shall con-
sist of not more than thirty-six nor less than thirty persons. What would
be the effect of a disregard of this direction? Would a grand jury elected

out of a venire containing a greater or less number than is herein
(160) directed be so incompetent to find an accusation that a bill by

them presented must be regarded as a nullity? Upon this question
we are not left to our own unaided reasoning, but have the safe guidance
of authority. This question occurred in S. v. McEntire, 4 N. C., 267.
At the time the provision of the law was that the original venire should
consist of thirty persons. He was convicted of a capital offense, and it
was moved in arrest for that it appeared that the original venire, out of
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- which was drawn the grand jury who had found the bill, consisted of
forty jurors. It was unanimously decided by the then Supreme Court
that, although the directions of the law had been disregarded in making
out the original venire, it did not follow that the indictment would not
uphold the conviction; that it was competent for the party indicted, upon
his arraignment, to object to the irregularity as to the constitution of -
the grand jury, but that if he did not then object thereto, he should not
afterwards be received to make his objection.

The directions contained in section 34 of the Revised Statutes were not
then enacted for the first fime. They are to be found, so far as respects
the constitution of juries in the Superior Courts, in section 11, chapter
157, Laws 1779, and have ever since, so far, at least, been in full force.
No direct determination has been made on the precise point before us.
An intimation of opinion is found in Nizon Currie’s case that a bill is
sufficiently formed to support a convietion and warrant.a judgment if
the grand jury consisted of twelve jurors. In that case, which has not
been reported, but which was determined in 1824, an objection was taken
to the transeript of the record sent up to this Court as insuflicient because
it did not show by whom the indictment had been found, and thereupon
a certtorari was awarded to bring up a full record. In delivering the
opinion of the Court, Judge Hall observed: “It is not sufficient that a
petit jury should find him guilty, but it is indispensable that the grand
jury should find the bill of indictment against him. Suppose when the
record is looked into it appears that a less number of persons than twelve
composed the grand jury, that might probably be alleged as a good rea-
son why judgment should not be pronounced.” In 8. v. Seaborn,

15 N. C., 307, it was remarked by one of the members of this (161)
Court (Ruffin, C. J.) : “We require the record to show that the in-
quisition was taken by a grand jury, perhaps that it was a grand jury of
eighteen” ; but it is manifest that this suggestion was made out of abund-
ant caution, and we know that it was thrown out in deference to a doubt
thereupon which was supposed to have been expressed by a late highly
respected judge. Both of the members of the Court who delivered opin-
ions in S. v. Seaborn, supra, expressed their approbation of the decision
in 8. v. McEntire, supra, and both held that the statutory enactments
with respect to the organization of grand juries are directory merely, and
that there is nothing in the statute which declares or imports that the
proceedings shall be null if these directions be not observed.

It is ouir unanimous opinion that the aceused may, before pleading to
the felony, object to any irregularity in the constitution of the grand
jury, if he deem such irregularity injurious to him ; but that, after plead-
ing to the felony, he cannot object to the indietment as not found (if it
appear to have been found by a grand jury constituted of twelve or any
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greater number of jurors, not exceeding twenty-three) as is required at
the common law. ’
Per Curiam. No error.

Cited: 8. v. O’Neal, 29 N. C., 254; S. v. Douglass, 63 N. C., 501;
8. v. Boon, 82 N. C,, 647; 8. v. Barker, 107 N. C., 918, 920; §. v. Perry,
192 N. C., 1022.

(162)

\Lvay

JONATHAN H. JACOCKS, ApMINISTEATOR OF SARAH WEEKS, DECEASED, V.
BENJAMIN MULLEN AND OTHERS.

1. A. by will devised as follows: “I give to my son William certain negroes
(naming them), to him, his heirs and assigns forever; but in case he
should not arrive at the age of 21 years, or marry, my desire is that my
daughter Sarah have the aforesaid negroes.” Sarah married and died in
the lifetime of William. Then William died unmarried and under age:
Held, that the contingent interest thus bequeathed to Sarah in these
negroes was transmissible to her representatives, and on the death of
William, under age and unmarried, became a vested, absolute interest in
her administrator. '

2. And this construction is not affected by the circumstance that in another
clause the testator gives other negroes to Sarah, with a like contingent
limitation to William, in the event of Sarah’s dying unmarried and un-
der age.

3. When an interlocutory decree below is appealed from, it is the duty of the
court below to state specifically in the case transmitted to the Supreme
Court the question or matter from a decision on which the appeal is
taken,

ArrEar from an interlocutory decree, by Battle, J., at Fall Term,
1841, of PERQUIMANS.

The pleadings and decree are set forth in the opinion delivered in
this Court.

Iredell for plaintiff.
Badger for defendant.

Gasron, J. The plaintiff filed his petition in the Superior Court of
Perquimans at April Term, 1841, of said court, against Benjamin Mul-
len and Harriet, his wife, and Thomas Wilson. The petitioner sets forth
that Greenbury Mullen, deceased, formerly of Bertie County, left a last

will and testament duly exccuted, of which he appointed his wife,
(163) Harriet, executrix, and William L. Gray and Turper Watson
executors; that after his death the widow proved the will, and
Gray and Watson renounced the executorship; that by the said will the
testator bequeathed as follows: “I give to my son William certain negroes
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(naming them), to him, his heirs and assigns, forever; but in case he
should not arrive to the age of 21 years or marry, my desire is that my
daughter Sarah Mullen have the aforesaid negroes,” as by the will, which
is referred to as part of the petition, more fully appears; that Sarah
Moullen intermarried with Noah Weeks, and died intestate in the lifetime
of her brother William ; that no administration was had upon her estate
until 1839, when the plaintiff was duly appointed her administrator;
that the said William has died since the said Sarah, under the age of 21
years and unmarried, whereby the petitioner became entitled, as the ad-
ministrator of the said Sarah, to the said slaves; that Harriet Mullen, the
executrix of the testator, has intermarried with Benjamin Mullen, who,
as the husband of the executrix, took the slaves into his possession, sold
some of them, and received large profits from their hire. The petitioner
further alleges that Thomas Wilson, having intermarried with one Eliza-
beth Mullen, and claiming that his wife was one of the next of kin of the
said William, instituted a suit against Benjamin Mullen and wife, and
recovered a part of the said negroes; that the petitioner has frequently
applied to the said Wilson to pay over unto him what the said Wilson
recovered in said suit, and to the said Benjamin to deliver over to him
the negroes and account with him for their hire, and that both the said
Benjamin and Thomas have refused to comply with these requests, deny-
ing his right to any part of the negroes so bequeathed. The prayer of
the petitioner is that Mullen and wife may be decreed to pay over what
is due to the petitioner, and to deliver up the said negroes and their issue,
and the said Thomas to pay the amount recovered by him as aforesaid;
and for such other and further relief as the petitioner may be

entitled to. (164)

The defendants Mullen and wife filed their answer at the suc-

ceeding term. This answer, admitting all the material facts alleged in
the petition, states that the testator died in 1811; that Sarah, his davgh-
ter, intermarried with Noah Weeks in 1818 or 1819, and died intestate
and without issue in 1821 ; that William, her brother, died in 1823, un-
married and under the age of 21 years; that the defendants Benjamin
and Harriet intermarried in December, 1813 ; that the said Benjamin, in
right of his wife as executrix, took possession of these negroes as part of
the estate of her testator, and that upon the death of the said William he
kept the negroes, claiming them in right of his wife as the sole next of
kin to the said William, until 1838, when a claim was set up to a share
thereof by Thomas Wilson and his wife, Elizabeth, who was the half-
sister of the said William on the side of the mother of the said William.
The answer states that in 1835 the defendant Benjamin sold one of the
‘said negroes, Aaron, because of his misconduet, for the sum of $375; that
in 1839, at the suit of the said Wilson and wife, a decree was made for
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the sale of certain others of the slaves; that they were sold accordingly
for the sum of $1,8302. These defendants insist that the petitioner is not
entitled, under the will of Greenbury Mullen, to the slaves or their price;
and, if he be, insist upon the lapse of time as a bar to that claim. The
other defendant, Wilson, also put in his answer, in which he says only
“that he and his wife recovered, by a decree of this Court, a part of the
proceeds of the property mentioned in said petition, and insists that he
is not liable therefor, or any part thereof, to the petitioner.” Upon the
filing of these answers a decree was made whereby it was declared “that
the petitioner was entitled under the will of Greenbury Mullen, and upon
the death of William Mullen, to the slaves bequeathed unto the said Wil-
liam, and to their increase, and to the hires theréof from the death of
the said William, or to the value of such of them as have been sold, if in
truth any were sold, and the interest thereon, and the hire of the said
slaves until they were gold; and that the said petitioner recover of the
said Benjamin Mullen the said slaves, with the hires and profits, or if
they have been sold, their value, with interest, and the hires and
(165) profits up to the time of the sale.” And the decree directed “a
reference to the clerk to take an account of the value of the slaves
that bave been sold, with interest thereon, and their hires up to the time
of the sale.” From this decree the defendant Benjamin Mullen prayed
an appeal to this Court, which was granted by the judge of the Superior
Court. » '
This 1s an appeal by one of the defendants only, and from an inter-
locutory decree. The law directs that when the Superior Court, in the
exercise of its discretion, shall permit an appeal from an interlocutory
judgment or decree, the record of the case shall remain below, so that all
necessary orders may be there made for preparing the cause for a final
trial or hearing, and that the court allowing the appeal shall direct so
much only of their proceedings in the cause to be certified to this Court
as shall be necessary to present the question or matter arising upon the
appeal fully to our consideration. From inattention to these provisions -
of the law inconveniences have been repeatedly experienced, and we feel
it a duty to call the notice of the circuit judges and of the profession to
them. When a transcript is sent up of all the proceedings in the cause,
without a statement of the question or matter on which our judgment is
invoked, we are not only put to much unnecessary trouble to find out
what is the matter submitted to our consideration, but are often in dan-
ger of adjudging upon some technical defects, inaccuracies, and imper-
fections appearing in the transcript, to the surprise of one or other of
the parties and to the hindrance rather than the advancement of justice..
We have not hitherto deemed ourselves justified in refusing to take juris-
diction of appeals from interlocutory judgments and decrees because the
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matter of appeal is not specifically stated, but it must not excite surprise
if after this notice we should find ourselves compelled to adopt this
course.

In the present case we have examined the matters alleged in the answer
of the appellant, upon which answer the interlocutory decree is
founded, to ascertain whether they be sufficient to warrant that (166)
. decree. If they be, then we cannot say that there is error in it.

~ The first question presented for consideration is as to the construc-

tion of the will of Greenbury Mullen. It is admitted by the counsel
for the appellant that taking the clause under which the petitioner claims
per se, it contains a bequest of the negroes to William, with a bequest
over, in case he should die unmarried and under age, to his sister Sarah;
that this ulterior executory bequest was good in law; that the interest
therein was transmissible upon her death to her personal representatives;
and that this interest was so transmitted, notwithstanding she died before
the event happened upon which the ulterior bequest was to take effect in
enjoyment. But he submits that this clause of the will is to be considered
in connection with the one immediately preceding it, whereby the testator
disposes of other negroes in the following words, “I give my daughter
Sarah the following negroes (naming them), to her, her heirs and assigns
forever; but in case she should not arrive to the age of 21 years or marry,
at her death my will and desire is that my son William. shall have the
aforesaid negroes.” The consequence of a literal construction of both
these clauses would be that if both Sarah and William had died under
age and unmarried, the negroes bequeathed in the first instance to her
would go over to his representatives and those bequeathed primarily to
him would beome the property of her representatives. He contends that
so absurd a result could not have been designed by the testator, and sub-
- mits-whether, to carry his intention into effect, we may not in snch case
understand that the ulterior limitation was to have effect only in the
event of the ulterior legatee being alive at the time of the contingency.
It is very probable that the testator did not intend the singular result
which would in the supposed event have followed from the dispositions
he has made. Perhaps he was ignorant of what would be the construc-
tion of law upon these dispositions, or, what is yet more likely, he did
not extend his views so far as to contemplate or provide for the event of
both of his children dying unmarried and without issue. However all
this may be, we cannot interpolate into either of the clauses a further
contingency than he has expressed or intimated, and it is the law which
pronounces that an executory bequest, limited on the contingency
declared, is transmissible in a course of succession. (167)
The next question presented is whether the petitioner is barred
by the lapse of time. Upon this no doubt can be entertained. Sarah died
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before her brother, and until an administration granted upon her estate
there was no one to be barred, and he brought this petition within two
years after obtaining administration.

The remaining question, if what is stated in regard thereto be intended
as a defense against the claim of the petitioner, is, that in 1839 Wilson
and wife, upon a claim that she was entitled as one of the next of kin of
William Mullen, to a part of these negroes, brought suit against the de-
fendant Benjamin and wife; and therein a decree was rendered for a sale
of some of them, and they were sold accordingly. This furnishes no ob-
jection to the decree appealed from. The petitioner was no party to that
suit, and, of course, is not precluded by the adjudication therein from
setting up his claim to the negroes as belonging to him under the execu-
tory bequest. The decree now appealed from does not invalidate this
sale, but declares the plaintiff entitled to the proceeds, and the defendant
Benjamin is not aggrieved by this decree, because it does not appear that
any part of the proceeds of this sale has been paid over to Wilson and
wife.

An objection has been here taken to the form of the decree, because it
is rendered against the appellant for the proceeds of these sales, whereas
‘Wilson, being made a party defendant to this cause and having these pro-
ceeds in his hands, the decree for that amount ought to have been made
against him primarily. We should have felt much difficulty in entertain-
ing this object had it apparently been well founded, because it is rather
a matter of controversy between the defendants, and Wilson is not a
party to the appeal. But the objection is not warranted in point of fact
by the allegations of the defendant Mullen. e does not state that any
of these proceeds have gone into Wilson’s hands, nor is it warranted by
any admission in the answer of Wilson. He simply denies the right of
the petitioner to any part of the proceeds of the property, which he and

his wife recovered by a decree in their suit against the other de-
(168) fendants, but does not admit that what has been thus recovered by-
that decree has come into his hands or been paid over to him.

Per Curiam. Affirmed..

. WILLIAM W. PIERCY v. GIDEON F. MORRIS.

1. When a road has been laid off by order of a county court upon the report:
of a jury, confirmed by the court, and an appeal is taken to the Superior-
Court, it is too late to take exceptions to the jury. The objection should:
have been made in the court below, upon the return of the jury, by a mo-.
tion to quash the proceedings of the jury.

2. Upon an appeal from the final judgment of the county court on the merits;
of the case, the Superior Court can only determine on the merits.
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Apprar from Manly, J., at Fall Term, 1841, of CHEROKEE. .

The plaintiff and others had petitioned the county court of Cherokee
to have a public road laid ont. Notice was given as required by the act
of Assembly. The defendant and others appeared and opposed the prayer
of the petition. The court ordered a jury, who made a report which was
confirmed by the court and the road directed to be laid off. The defend-
ant appealed to the Superior Court, and there objected to the legality of
the proceedings, and contended that they were void, because, first, two of
the jury were not freeholders (and in support of this exception proof was
made) ; and, secondly, because one of the petitioners was on the
jury which surveyed and laid off the road. These objections were (169)
overruled. The defendant’s counsel then offered to prove by one
of the jury that he himself did not assent to the report, but this was also
not allowed. The court then heard the case on its merits upon oral testi-
mony and gave judgment for the petitioners, and ordered their judgment
to be certified to the county court. From this judgment the defendant
appealed.

Boyden for plaentif.

Francis for defendant.

Gaston, J. The same points have been made before us as were raised
in the Superior Court. In our opinion, the exceptions nrged against the
regularity of the proeeedings before the jury and of the jury ought to
have been taken in the county court when the report was returned, by a
motion to quash the proceedings. This does not appear to have been
done, and after an appeal from the final judgment of that court upon the
merits of the dispute, the caunse was to be heard and determined in the
Superior Court upon the merits. This was done there, and we are bound
to presume was rightfully done.

We see no sufficient cause to reverse the Judgment of the Superior
Court.

Prr Curram. Affirmed.

Cited: Ashcraft v. Lee, 76 N. C., 158.

(170)
THOMAS H. MASSEY v. MARY BELISLE.

1. In a written contract the terms are fixed, and the meaning of those terms
is a question of law. So algo in a parol contract where the terms are pre-
cise and explicit.

2. But in a parol contract, if the parties dispute about the terms of the
agreement, and these are obscure or destitute of precision or to be in-
ferred from the conduct of the parties, the ascertainment of these terms
is in the first place necessary, and this is clearly a question of fact.
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3. Every deed of conveyance of land must set forth a subject-matter, either
certain in itself or capable of being reduced to a certainty by a reference
to something extrinsic, to which the deed refers.

4. It is a settled rule of construction in this State that when ‘“stakes” are
mentioned in a deed simply, or with no other added description than that
of course and distance, they are intended by the parties and so under-
stood to designate imaginary points.

5. Where the question on trial was as to the bundary of a town lot, and the
deed under which one of the parties claimed contained two descriptions,
one saying it “adjoined” a certain other lot and another giving a different
description, the court did not err in leaving it to the jury to decide which
description they thought was intended by the parties to the deed—whether
the parties in using the word “adjoining” might not have meant “near” as
the word is sometimes used in common parlance.

Arrrar from Pearson, J., at Fall Term, 1841, of CuMBERLAND.

The suit was an action of assumpsit for $12, and commenced by wazr-
rant before a magistrate. The plaintiff proved on the trial that in Jan-
uary, 1834, he employed one Black, a surveyor, to run out his lot in the
town of Fayetteville; that according to Black’s survey, a small house,
which the defendant had erected since the very destructive fire in 1831,
which consumed all the houses in that part of the town, was about 2 feet

on the plaintiff’s side of the lime; that the defendant was informed
(171) of this fact and promised to pay the plaintiff $4 per annum until

she should move the house; that at the expiration of the first year
the plaintiff demanded the $4; that the defendant objected to paying it,
saying that she had since become satisfied that the house was not on the
lot of the plaintiff, and it was hard to pay rent for her own land; that
the plaintiff said she might as well pay the money, and, if it turned out
that the house was not on his lot, he would refund the money; that the
defendant paid the $4; that afterwards the plaintiff and defendant
agreed to have the lines run and established by two surveyors; that they,
however, did not agree upon the line; that at the expiration of the four
years the plaintiff demanded $12, according to their understanding, the
house not having been removed ; and that the defendant refused to pay it.

The defendant’s counsel insisted that the promise to pay was upon
condition that the house was in part upon the plaintiff’s lot, and con-
tended that the plaintiff must prove that fact; and in the second place,
that, if the promise was not upon an express condition, at all events it
was in consideration of the fact that the defendant’s house in part stood
upon the plaintiff’s lot, and offered to show that the consideration had
entirely failed, because in fact the house did not touch the plaintiff’s lot.
The plaintiff’s counsel insisted that whether the house was or was not
on the plaintifi’s lot was immaterial, for that the promise was made in
consideration of forbearance to sue, or by way of compromising a doubt-
ful claim, and therefore binding. The court intimated the opinion that
it was to be settled by the jury whether the promise was upon condition

124



N.C] DECEMBER TERM, 1841.

MASSEY v. BELISLE.

and what was the consideration of the promise; and said that if the
jury were of opinion that the $4 per annum for the last three years
was only to be paid upon condition that the house stood in part upon
the plaintiff’s lot, the plaintiff must prove that fact; if the promise was
in consideration that the house stood in part upon the plaintiff’s lot, the
defendant might show an entire failure of the consideration by proving
that the house did not touch the plaintiff’s lot, and the promise would
not in that event be binding; but if the consideration was forbearing to
sue or by way of compromise, then it would make no difference how the

line was.
Evidence was then offered on both sides as to the title. The (172)
plaintiff contended that his lot was located as represented by
A, B, C, D in the plat, and read in evidence a deed to himself from John
G- Coster, together with regular conveyances to Coster. This deed de-
seribed the land it conveyed, as follows: “all that tract or parcel of land
situate, ete., in the town of Fayetteville, county of Cumberland and
State of North Carolina, beginning at a stake on William Gillespie’s
line, running thence south 15 degrees west 94 feet 4 inches to a stake on
' Hay Street, thence on said street north 70 degrees west 30 feet to a stake,
thence north 15 degrees east 74 feet 6 inches to a stake in said Gillespie’s
line, thence with said line to the beginning, being the same lot conveyed
by William F. Strange, clerk and master in equity for said county, to
said Coster by deed registered in said county, Book M, No. 2, page 544.”
The defendant read in evidence a deed to one Patillo, under which she
claimed. The description of the land conveyed by this deed is as fol-
lows: “a certain lot or parcel of land in the town of Fayetteville adjoin-
ing William Riley’s lot on the north side of Hay Street, beginning at a
stake called Newberry’s, Gillespie’s, or Simpson’s corner, running then
south, 15 degrees west 10414 feet, more or less, to the plat of the street,
thence along the street south 70 degrees east, 24 feet, thence north 15
degrees east, 104145 feet, thence north 79 degrees west, 24 feet, it being a
square lot of land 24 feet in front and 10414 back. The defendant
claimed that her lot was located as represented by 1, 2, 3, 4, and that the
proper location of the plaintiff’s lot was represented by 6, 7, 8, 5. To
locate his lot the plaintiff read in evidence a deed to one Gordon for 1
acre, which he contended was represented by A or E, H, I, K, and
proved that his lot and the Morrison lot were taken off of the Gordon lot,
being the part north of Hay Street. The plaintiff also offered evidence
to show that, by general reputation, a stone at E was the corner of the
Gordon acre, and that E, K was the Simpson line mentioned in the deed.
The plaintiff also proved that for many years before the fire a fence
dividing his premises from the Morrison premises ran along the
line C, D; some of the posts were still standing. He also proved (173)
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that the corner of his house stood at C before the fire and extended
to 7; and contended that Z, €, F represented Morrison’s lot, and
E,B,C, F, or A, B, C, D represented his lot, and so filled up that corner
of the Gordon acre. The defendant’s house extended about 2 feet west
of the line E, B, but did not reach the line 1, 2. The defendant contended
that 1, 9, 10, 7 represented the Gordon aere, and offered evidence to
show that by general reputation a stone at 1 was the corner of his lot, and
that 1, 9 was the Simpson line mentioned in the deeds. The defendant
also offered evidence to show that by general reputation the southeast
corner of her lot was at 3, where Old Street left Hay Street. It ap-
peared by the survey that if Z was the intersection of Hay Street and
the Simpson line, or the line of the Gordon acre, which corresponded,
then Z, 8, 5 would fill the courses and distances of the Morrison lot;
8, 5, 7, 6 would fill the courses and distances of the plaintiff’s lot; Z, 8
would be the front on Hay Street called for by Morrison, and 8, 7 the
front called for by the plaintiff, and 2, 3 the front called for the defend-
ant’s deed; B, C was also the front on Hay Street called for the plain-
tif’s deed. The defendant also proved that for twenty-five years before
the fire there was an alley about 4 feet wide at 2, 7, reaching back to P,
and a fence from P back to 1. Some of the posts were still standing,
although the fence was consumed by fire. This alley and fence separated
the premises occupied by the defendant, or those under whom she
claimed, from the premises occupied by the plaintiff or those under whom
he claimed.

After leaving to the jury the question as to the promise and the con-
sidetration, as above stated, the court charged that in locating the plain-
tiff’s lot the jury wonld commence in Simpson’s line and then run to
Hay Street, without regarding distance, as these two calls would control
the distance; and it made no difference, in this view of the case, whether

the line E, K, or the line 1, 9 was the Simpson line, for the con-
(174) test was how far cast on Hay Street the plaintiff’s lot extended;

it was immaterial how far north it extended back; that, upon the
supposition that E; H, I, K was the Gordon acre, as contended by the
plaintiff, then the question was whether the east line of the plaintiff’s
~lot extended to the line E, I, the east line of the Gordon acre. The
plaintiff insisted that it did, because if C, D, where the old fence stood,
was the west line, then, according to the distance on Hay Street, A. B
or E, B would, for the other reasons suggested by his counsel, be the
east line. The defendant insisted that the east line of the plaintiff’s lot
was 6, 7, and did not extend to the east line of the Gordon acre, because
the plaintiffs’ deed called for a stake in Simpson’s line, then south to
Hay Street, and did not call for the corner of the Gordon aere, or run-
ning with Gordon’s original line, whereas, if it had commenced at the
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corner and run with the old line, he contended such would have been the
call. The defendant’s counsel contended that the alley and the fence
from P to 1 supported this position, together with the other suggestions
he had made; to all which the jury would give the weight to which they
thought them entitled in locating the line. In reply, the plaintiff’s coun-

S 7
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sel relied upon the fact that the deed to Patillo described the lot as ad-
joining the Riley lot, which was the lot owned by the plaintiff, and, in
the particular description called for the original line of the Gordon acre,
tending to show that the line of the Riley lot and of the Gordon acre was
the same. The court observed to the jury that unless the east line of the
plaintiff’s lot and the east line of the Gordon acre was the same, there
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was a discrepancy in the general and particular description used in the
Patillo deed. How the fact was was a question for them. It might be,
as contended by the defendant’s counsel, that the general description
meant, adjoining Riley’s lot, with the slip between the Gordon aere and
the plaintiff’s line for an alley or outlet, as we might in common par-
lance say two lots adjoined, although there was an alley or even a street
between ; or it might be that, at the time the Patillo deed was drawn, the
parties were under the impression that the two lines were the same, when
in faet they were not. It was for the jury, from the evidence, the
(175) instructions of the court as to the law, and the suggestions made
by the eounsel, to locate the plaintiff’s lot.

There was a verdiet for the defendant. A motion for a new trial was
made, on the ground that the court erred in the instruction as to the con-
sideration of the promise, and also in that part.of the instruction where
the court observed “that it might be that the general description meant
adjoining Riley’s lot with the slip between,” ete. The motion was over-
ruled, and judgment being rendered for the defendant, the plaintiff ap-
pealed to the Supreme Court,

(176) Strange for plaintiff.
W. H. Haywood, Jr., for defendant.

Gasrtor, J. The first exception taken by the appellant is because the
court submitted it to the jury to inquire whether the promise of the de-
fendant to pay the sum demanded as rent was absolute or conditional,
and, if absolute, whether it was made in consideration that the defend-
ant’s house was upon the plaintif’s lot, or in consideration of his for-
bearing to sue, and in compromise of a doubtful right. We do not think
this exception well founded. No doubt, the construction of all contracts,
in the proper sense of the term construction, is a matter of law, and,
therefore, proper for the determination of the court. In writien con-
tracts, which eannot be modified or explained by parol, the terms of the
contract are fixed, and the meaning of those terms is a question of law.
Where the contract has not been reduced to writing, and its terms are
precise and explicit, nothing more remains for determining the effect of
the agreement than declaring its legal meaning. But if the contract be
by parol, and the parties dispute about the terms of the agreement, and
these are obscure or destitute of precision, or to be inferred from the
conduct of the parties, the ascertainment of those terms is in the first
place necessary, and this is clearly a question of fact. Such was the
case with respect to the contract under consideration. The plaintiff
stated to the defendant as a fact that it had been discovered that her
house was 2 feet upon his lot. Upon this information she promised to
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pay him $4 per annum while it remained there. At the expiration of
the first year, when the rent was demanded, she refused to pay, alleging
that the house was altogether upon her own land. After this refusal she
did pay the $4, upon-his express promise to refund it if it should

turn out that the house was not upon his lot. The parties then (177)
agreed upon a mode by which the boundaries of their respective

lots should be determined. Unfortunately the attempt thus to determine
their boundaries failed, and the plaintiff sued for the next year’s rent.
Now, it seems to us clear that upon what terms and upon what consid-
eration the defendant promised to pay rent was an inquiry of fact, fit
for the determination of the jury.

The next exception taken is because of error in a part of the judge’s
instructions on the much disputed question of the location and bound-
aries of the plaintiff’s lot. This question was supposed to involve two
inquiries. The first was what was the eastern line of the Gordon acre
lot, of which the plaintiff’s lot was admitted to be a part, whether it was
the line B or A, B, H, as claimed by the plaintiff, or the line 1, 2, 9, as
ingisted by the defendant; and, secondly, if it were the line A, B, H, did
the eastern boundary of the plaintiff’s lot reach that line. The only evi-
dence directly tending to establish the controverted boundary of the
Gordon acre, with the exception of that which will be hereafter particu-
larly noticed, was reputation respecting its beginning corner, and this
was contradictory. There was a reputation that a stone at the letter E
was the corner, and there was reputation that the stone at the figure 1
was the corner; and the weight of this evidence was left to the judge.
But the location of the plaintiff’s lot, whatever might be that of -the
Gordon acre, was a matter of great difficulty. The first description of
it in his deed is “beginning at a stake in Gillespie’s line, running S. 15,
W. 94 feet 4 inches, to a stake in Hay Street, thence on said street N. 70,
W. 80 feet to a stake, thence N. 15, E. 74 feet 6 inches to a stake in
Gillespi¢’s line, thence with sald line to the beginning.” Aeccording to
‘this deseription, its location was impossible, because in law it covered
no land. FEvery deed of conveyance must set forth a subject-matter,
either certain in itself or capable of being reduced to certainty by a
recurrence to something extrinsic to which the deed refers. The stakes
may be real boundaries when so intended by the parties, but it is a set-
tled rule of construction with us that when they are mentioned in a deed
gimply, or with no other added description than that of course and
distance, they are intended by the parties, and so understood, to (178)
designate imaginary points. Every corner in this description is
“g stake,” or imaginary point, and there is no reference by which the
locality of any one of these points is fixed. Two sides of them are, in-
deed, in Gillespie’s line, and two of them on Hay Street, and the bear-
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ings and distances of all the points from each other are given. But in
what part of Gillespie’s line or on what part of Hay Street the points
are can neither directly nor indirectly be discovered from this deserip-
tion. But the deed afterwards proceeds to state that the lot thereby con-
veyed is the same that was theretofore conveyed by William F, Strange,
clerk and master in equity, to John J. Coster, by deed registered in said
county in Book M, No. 2, page 544. Whether this deed to Coster con-
tains any other description than that given in the deed to the plaintiff
does not appear, or whether it refers to any other deed containing a more
certain description is not stated. If this were the case, it would seem
that the plaintiff would have availed himself thereof on the trial, in
endeavoring to locate his lot. We have doubied, therefore, whether we
were not bound to understand that the reference to the deed from Strange
to Coster left the termini of the supposed lot as incapable of ascertain-
ment as though no reference had been made thereto, and, if so, whether -
we ought not on this ground alone to affirm the judgment against the
plaintiff. But we have declined to do so because this objection does not
appear to have been taken to the plaintiff’s title on the trial, and be-
cause, from the controversy about the limits of the Morrison lot, it seems
t0 have been in some manner proved or admitted that the lot of the plain-
tiff adjoined that of Morrison. If it be assumed that this did appear in
some of the conveyances, to which reference was either directly or in-
directly made by the deed, under which the plaintiff claimed, then the
termint of that were capable-of ascertainment, and in law his beginning
was Morrison’s eastern corner in Gillespie’s line, and his next corner was
Morrison’s eastern corner on Hay Street.
The case does not show what were the lerming called for in Morrison’s
deed, but it states that if Z be the intersection of Hay Street with
(179) the Gordon line, as the plaintiff contended it was, then Z, 8, 5
would fill the courses and distances of the Morrison lot. We are
bound, therefore, to understand that Morrison’s lot was defined by
courses and distances, beginning at that intersection, and we are not at
liberty to presume that the description by course and distance was over-
ruled or controlled by any more certain deseription. If this were so, and
Z the point of intersection, it would seem to be fatal to the plaintiff’s
claim, for although Morrison’s fence ran from C to D for several years
before 1831, and whatever might be the effect of a long possession up to
that fence in protecting Morrison’s occupation, the fence could not con-
trol the calls in the deed, nor change the termini therein mentioned. Mor-
rison’s deed was to decide where were the two first corners of the plain-
tiff’s lot; and if these were 5 and 8, then the two other corners, being
imaginary points, designated merely by their courses and distances from
the first two, were fized at 7, 6, and he had no title to the locus in quo.
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The legitimate effect of the long existence of the fence, C, D, was to raise
.a presumption that the course and distance of Morrison’s line on Hay
Street did terminate at C, and, therefore, that the intersection of Hay
Street with the Gordon line was not at Z, but at O, or at some point east
of Z. And had this been contended for by the plaintiff, the weight of
that presumption under all the circumstances would have been a matter
proper for the consideration of the jury.

But the defendant set up title to her lot under a deed made by John
Simpson to Henry Patillo, on 23 February, 1792, which thus describes
it: “A certain lot or parcel of land in the town of Fayetteville, adjoining
William Riley’s lot, on the north side of Hay Street, beginning at a stake
called Newberry's, Gillespie’s, or Simpson’s corner, running thence S. 15,
W. 10414 feet, more or less, to the plat of the street, thence along the
street S. 70, E. 24 feet, thence N. 15, E. 10414 feet back.” Ags to the
location of this lot no doubt can be entertained if at the time of the
execution of this deed the reputation existed, of which evidence was given
in the case, that 1, 7, 9 was the Simpson or Gordon line mentioned
in the deeds. In no other way can the defendant have her oblong (180)
(or square) of 24 feet front and 104%% feet back than by assigning
to it the boundaries 1, 2, 3, 4. If the beginning was at A or E, and not
the figure 1, then a relatively considerable portion of her front would not
be on Hay Street, or on any street, but would be taken away by being
thrown ¢nto the intersection of Hay and Old streets. Under this deed the
case states that she and those under whom she claimed held possession for
at least twenty-five years before 1831. Whatever might be the location
of the plaintiff’s lot, if this were the location of defendant’s lot, her pos-
session under this deed gave her an indisputable title to the ground on
which her house was buili.

Admitting, however, that the proof was not to be credlted, in regard to’
the reputation that 1, 7 , 9 was the Simpson or Gordon line mentioned in
the deeds, or that such reputation began after the date of the deed to
Patillo, we are then brought to the particular part of his Honor’s instruc-
tions to which the second exception of the appellant applies. While the
Patillo deed in its particular description begins at the reputed Simpson
or Gordon corner, and runs the course and distance of the Gordon line,
it represents the parcel of land thereby conveyed as adjoining the Riley,
or, as it is now called, the plaintiff’s lot, and thas, it was contended by the
plaintiff, tended to show that the line of the Gordon acre and of the
Riley lot was the same. The court, in its charge to the jury, called their
attention to this argument or suggestion of the plaintiff’s counsel, and
told them that, “unless the east line of the plaintiff’s lot and the east line
of the Gordon acre were the same, there was a discrepaney in the general
and particular description used in the Patillo deed. How the fact was
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wasg a question for them to decide; that it might be, as contended by the
defendant’s counsel, that the general description meant adjoining Riley’s
lot, with the slip between the line of the Gordon acre and plaintiff’s line
for an alley or outlet, as we might in common parlance say two lots
adjoined, although there was an alley or even street between them, or it
might be that at the time the Patillo deed was executed the parties were
under the impression that the two lines were the same, when in fact they
were not; and that it was for the jury, from the evidence, the
(181) instruction of the court as to the law, and the suggestions of the
counsel, to locate the plaintiff’s lot.”

It is not objected that there was error because the court did not in-
struct the jury that Patillo and those claiming under him were concluded
or estopped from denying that the Riley lot and the Gordon acre had the
same common boundary. When there are two descriptions in a deed, it
is a matter of every day’s occurrence to determine, between them, which
shall be followed if they cannot be reconciled. It cannot with propriety
be objected that the court did not allow to the suggestion or argument of
the plaintiff’s counsel the effect claimed for it, because his Honor did
expressly state that “unless the east line of the plaintiff’s lot and the east
line of the Gordon acre were the same, there was a discrepancy between
the general and particular deseription in the Patillo deed.” It was not
error, notwithstanding by the legal construction of the general and of the
particular description in this deed these lines were represented as being
the same, to leave it to the jury as a question of fact, from all the evi-
dence in the case, whether they were the same or not. The Patillo deed
was not evidence to establish the location or boundary of the plaintiff’s
lot further than as it contained declarations of the parties thereto show-
ing where they understood the boundaries to be, and they might have
made these declarations erroneously or inaccurately. Nor can it be error,
while stating the suggestion of the plaintiff’s counsel on the one side and
allowing it its proper force, as showing that the parties to the Patillo
deed did declare the Riley lot coterminous with the Gordon line, to sub-
mit, also, to be weighed by the jury, the suggestions on the other side of
the probabilities of inaccuracy or error in this declaration.

The counsel for the plaintiff insists that the fermini of every deed
being a question of law, the judge was bound to say what were those
termind, and, therefore, to instruct the jury that in low the land conveyed
by the Patillo deed was coterminous with the Riley lot, and that it could
not be so if there were a slip or interval, however small, between them.
So it would be, if there were no other deseription in the Patillo deed than

that relied upon; but there was another and a more particular
(182) description, and the latter, if it varied from the former, was to be
preferred ; and whether it did vary or not was a question of fact.
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His Honor did not say that in law “adjoining” might mean “near,” but
he left for the consideration of the jury whether in fact this expression’
might not have been inaccurately used, as in common parlance it some-
times is, for “near”; and this was left, not for the purpose of controlling
the operation of the description, but as tending to account for a mistaken
representation of the parties.

It is not unimportant to remark that in relying on the Patillo deed as
evidence of the boundary of his lot, the plaintiff rendered the whole of it
evidence for that purpose. He could not insist on a part of the declara-
tions of Simpson and Patillo therein contained and reject the rest. Now,
if the matter in controversy is to be determined by these declarations, it
must be decided against the plaintiff. They declare the Gordon line and
the plaintiff’s line the same, but at the same time they {ix that line as
leaving 24 feet for the Patillo lot on Hay Street—that is, they declare
the line 1, 2 to be the common eastern boundary of the Gordon acre and
the plaintiff’s lot.

‘We have gone more into detail in the examination of this case than at
first seemed necessary for the decision of the matter submitied to us, or
than was apparently called for by the sum in dispute. But, no doubt, the
controversy derives its principal importance from the effect it may have
on the conflicting titles of the parties, and a few feet more or less of front
in a town lot may be of considerable value. Besides, as the determination
of this suit does not decide the question of title, and as it is possible, not-
withstanding the care which has been taken in stating the case, that we
may not have precisely understood all its minutie (and in a question of
disputed boundary every circumstance, however minute, becomes of con-
sequence ), we prefer that the parties should have an opportunity of see~
ing how the case was here regarded, so that no permanent injury may
result from any misapprehension of the facts on our part.

Prr Curranm. No error. (183)

Cited: Festerman v. Parker, 32 N. C., 478 ; Mann v. Taylor, 49 N. C,,
278; Archibald v. Dawvis, 50 N. C., 324; Miller v. Hahn, 84 N. C., 229;
Shaw v. Burney, 86 N. C., 334; Wharton v. Eborn, 88 N. C., 346; Har
ris v. Mott, 97 N. C., 106; Blow v. Vaughan, 105 N. C.; 204; Spragins
v. White, 108 N. C., 454, 455; Lowe v. Harris, 112 N, C., 4719 ; Walker
v. Moses, 113 N, C., 530; Hemphill v. Annis, 119 N. C., 515; Edwards
v. B. R., 121 N. C., 491; Barker v. R. R., 125 N. C,, 598; Harris v.
Woodard, 130 N. C., 581; Wilson ». Cotton Mills, 140 N. C., 55; Broad-
well v. Morgan, 142 N. C., 477; Bateman v. Hoplkins, 157 N. C., 472;
Sanitartum Co. ». Ins. Co., ib., 555 ; Allison v. Kenion, 163 N. C., 587;
Speed v. Perry, 167 N. C., 125 ; Patton v. Sluder, 167 N. C., 502,
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STATE v. GEORGE ALLEN AnND OTHERS.

1. It seems that no court has the power to issue a writ, pending a dispute be-
tween competitors for a public office, to prohibit those who are de facto
in possession of the office from exercising the functions thereof.

2. If any court has the power, it should never exercise it except in a very
clear case, peremptorily calling for an immediate remedy.

3. If a writ of prohibition can be issued, it should only be after notice to the
parties to be affected, and affidavits verifying the suggestions upon which
the writ is granted.

Arrrar, from Manly, J., at Fall Term, 1841, of BuNcoMsg, dismissing
a writ of prohibition which had issued against the defendants from the
last term of that court. The facts are sufficiently stated in the opinion
of this Court.

J. G. Bynum for the State.
Iredell for defendants.

Gasron, J. The case now before us has grown out of the dispute re-
specting the location of the seat of justice in Henderson County, whieh
has already more than once been brought under our notice. . 8. ». King,
20 N. C,, 661; S. v. Jones, 23 N. C., 129 ; s. ¢., ib., 414.

The Legislature, at its last session, in the hope of putting an end to
this harassing controversy, passed an act (Laws 1840, ch. 53) by which
it was declared that the question of location should be decided by the
qualified freeholders of the county; that for this purpose an election
should be held on the last Thursday of January, 1841, in each of the
election precincts of the county, to take the ballots or suffrages of the
freemen of the county on the question; that if the point selected by the
majority of the voters should be nearer to the Buncombe Turnpike Road
than to the French Broad River, George Allen, Andrew Maxwell, Jr.,
David Rees, John Davis, and James Spaun should be the commlssmners

to procure the land and lay off the town for the seat of justice;
(185) but if the point selected by the majorlty should be nearer to the

river than the road, then Martin Gash, David Miller, John ngh-
tower, Isaac Glarnier, and Col. John Clayton should be the commis-
sioners to execute the,se duties. To insure impartiality and fairness in
the election it was, among other things, enacted that the sheriff should
appoint two judges for each election precinet, the one from the eastern
and the other from the western section of the county, who should he
sworn to conduct the election fairly and according to the usual manner
of conducting elections in this State; that the sheriff and two commis-
sioners, to be by him selected ten days before the election, should, from
a comparison of the returns from all the precincts, ascertain and .pro-
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nounce the point having the greatest number of votes; and that the
sheriff should thereupon notify the persons who according to that result
were appointed commissioners, and swear them to discharge faithfully
the duties by the act imposed. The election was had, the sheriff and the
two commissioners by him appointed, npon a comparison of the returns
from all the precincts, pronounced that a certain point upon the road had
received a majority of the votes of all the qualified voters in the county;
the sheriff notified the first named set of commissioners thereof, and they
took the preseribed oath of office and entered upon the performance of
its duties. At April Term, 1841, of the Superior Court of Buncombe an
information in the nature of a quo warranto was filed, wherein it was
charged that the sheriff, disregarding the provisions of the act and fraud-
ulently contriving and intending to obtain a majority of votes in favor
of a point near the road, did at one of the precinets, called the Flat Rock
Precinet, appoint three judges to conduct the election thereat, of whom
two, viz., Benjamin King and Meredith Freeman, were from the eastern
and one only, viz., Joseph E. Patton, from the western section of the
county; that “many persons at the election for said precinct tendered
their votes to the two judges, Patton and Freeman, who rejected the same
upon the ground that they were not qualified voters”; that “especially
one Berry Fowler tendered his vote to the said judges Patton and Free-
man, and the same was rejected by them, but was afterwards re-
ceived by King, the other judge,” and was counted in the enumera- (186)
ation of the votes polled at that precinet. The information further
set forth that the original return made out and signed by the judges of
the Clear Creek election precinct was lost, and “that a fraudulent copy
thereof was substituted in its place contrary to the true intent and mean-
ing of the said act.” Tt averred that if all the votes given at the Flat
Rock election, or all those given at the Clear Creek election had been
rejected, a clear majority of the votes was cast in favor of a point on the
river, and insisted that, because of the matters charged, the elections at
Flat Rock and Clear Creek, and the returns of the polls thereat, were
altogether illegal, and the votes there taken ought to have been altogether
rejected by the sheriff and commissioners of the election; that it should
have been declared that the point on the river had received the majority
of votes, and that the second named set of commissioners should have
been admitted into the office so as aforesaid usurped by the first named
set of commissioners. The information prayed that due process of law
might issue against the said usurping commissioners and the sheriff, re-
quiring of them to make answer thereto.

Upon the finding of this information, it was ordered by the court that
a writ of prohibition pendente lite should issue, and also that writs of
subpena should issue to the parties defendant in said information. A
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writ of prohibition thereupon issued, returnable to October Term, 1841,
of said court, directed to the said commissioners, Allen and others by
name, strietly commanding them to surcease from exercising any of the
functions of commissioners under the said act until the further order of
the court, and also a writ summoning the said persons and Robert
Thomas (the sheriff) to answer the matters charged in the information.
At the return term of these writs, Allen and the rest of the first named
commissioners filed their answer on oath, wherein they stated that upon
comparing the returns from zall the elections precinets, the sheriff and the
- commissioners for that purpose duly appointed ascertained and declared
that a point on the road had received a majority of upwards of one hun-
dred votes, and that respondent, on being notified thereof, and
(187) that on them had devolved the office of commissioners under the
act of Assembly, took the oaths of office and entered upon the
performance of its duties. They stated their firm conviction that a
decided majority of the qualified voters of the county had given their
suffrages, as by the sheriff and commissioners declared, in favor of the
point on the road ; that not more than a dozen votes had been received at
all the places of election of persons wanting the requisite qualifications,
and that of all these at least half had voted for the point on the river.
In answer to the alleged irregularity in conducting the Flat Rock elec-
tion, they averred the fact to be that previously to the day of election the
sheriff had appointed Joseph Patton from the western section and Mere-
dith Freeman from the eastern section of the county to be the judges of
the election at that place; that on the day of election and when the polls
were about to be opened, Freeman, one of the judges, had not come to the
place of election; and thereupon the sheriff, who was present, appointed
Benjamin King to be a judge in his place; that Patton and King were
thereupon qualified, the polls were opened, and some votes received ; that
afterwards Freeman arrived, and to prevent all difficulty, whether he or
the substituted judge should act, Freeman was invited by Patton, the
judge from the western section, to qualify as judge, and to unite with
and aid Patton and King in superintending the election; that thereupon
Freeman did take the oath and acted as judge, together with the other
two judges; that in no one instance was Patton overruled by other judges,
and that every vote that was taken was received under his sanction. In
regard to the return of the votes of the Clear Creek election, the respond-
ents averred that the original return signed by the judges, and not a copy
thereof, as alleged in the information, was returned to the sheriff.
Accompany this answer was a statement on oath from the sheriff,
setting forth that the entire number of votes received in the county
(188) was 817, which were as follows, viz.:
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At Cathey’s Creek Precinet: For the road, 7; for the river, 147

“ Tittle River do do 3 do 114
“ Free Bridge do do 63 do 68
“ (lear Creek do do 118 do 4
“ Flat Rock do do 272 do 21

463 354

Leaving a majority in favor of the location on the road of 109 votes.
He also set forth the variocus arrangements which he had made, as
sheriff, for conducting the election fairly; confirmed the statement made
by the commissioners in their answer respecting the Flat Rock election,
adding that he was present thereat during the whole time, and averring
that every vote there tendered was either rejected or received with the
concurrence of all the three judges superintending the election. He also
averred that the scrolls of the Clear Creeck election were for a time lost,
and that the same were afterwards found, and these and not a fraudulent
copy, as alleged in the information, were counted by himself and the
commissioners in ascertaining the vesult of the election. Besides this
statement, the aflidavits of Joseph Patton, one of the judges, and of John
Case, clerk of the Flat Rock election, and the affidavits of M. M. Edney
and Charles Hugh, the judges of the Clear Creek election, were also filed.
The two former fully sustained the answer and the statement of the
sheriff in all that vespected the Flat Rock election, and the two latter
directly negatived the faet charged in the information, that the return
of the Clear Creek election, acted on by the sheriff and ecommissioners,”
was a copy, and not the original signed by the judges. It was thereupon
moved by the defendants that the writ of prohibition be quashed. The
court so ordered, and from this order the solicitor for the State was per-
mitted to appeal to this Court.

The only question before us is whether the Supenor Court erred in
quashing the writ of prohibition, and we have no hesitation in answer-
ing this question in the negative. In the first place, it seems to us that
the matters charged in the information do.not make out a case for a
prohibition. In Emngland, from which country we have derived all our
law upon this subject, this writ ordinarily issues from the Court
of King’s Bench, and its appropriate purpose is to restrain other (189)
courts either from proceeding in a matter noy within their juris-
dietion or from acting in a matter, whereof they have jurisdiction, by
rules at variance with those which the law of the land prescribes, or from
proceeding therein after a manner which will defeat a legal right. In-
stances, indeed, are to be found where the writ of prohibition has been
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used, not to restrain the action of courts, but to prevent individuals from
committing acts of irremediable mischief—in ecases of waste and nui-
sance. These instances, however, are not of modern occurrence, and are
viewed as of an anomalous character. The remedy now deemed appro-
priate is either by action, by indictment, or by bill of equity. We have
met with no case, ancient or modern, where the Court of King’s Bench
has issued the writ, pending a dispute between competitors for a public
office, to prohibit those who were de facto in possession of the office from
exercising the functions thereof; and we are very confident that if the
court has the power, it would never exercise that power except in a very
clear case peremptorily calling for this festinum remedium. See King v.
Justices of Dorset, 15 East, 594. The gravamen of the information filed
in this case is that the constituted judges of the election have declared
one set of commissioners in office, when, under the act of Assembly and
by virtue of the suffrages of a majority of the qualified voters of the
county, the other set was entitled to the office. What is the case made
to support this gravamen? It is not averred that a majority of the quali-
fied voters-did give their suffrages for the point on the river. It isnot
denied that such a majority did vote, as declared by the sheriff and com-
missioners, for the point on the road. But it is stated that if the votes
taken at the Flat Rock or at the Clear Creek election be not counted,
then there would be a majority of votes for the river location. And why
are all the votes at either of these elections to be thrown aside? Not that
_those who gave the votes were not qualified to vote, nor that the suf-
frages of the qualified voters were refused to be received, nor that the

result of the election was not truly set forth in the respective re-
(190) turns, but because of objections, either to the mode of conducting

these elections or certifying the result of them. With respect to
the Flat Rock election, it complains that three judges were appointed to
superintend it, of whom one only was from the western section of the
county; that many persons tendered their votes which were rejected by
two of the judges, and that one person, Berry Fowler, tendered his vote,
which was rejected by these two judges, but accepted by the other. Admit
that all these irregularities did oceur, what is the injury thence result-
ing? It is not alleged that any actual wrong was thereby done; that
any of the persons, other than Berry Fowler, who offered to vote, and
whose suffrages were rejected by the two properly constituted judges,
were afterwards permitted to vote; nor that Fowler, nor the others, nor
any of them, were not duly qualified to vote. Mere irregularities ought
not to destroy an election, unless they be such as might affect the result
of that election, and- the court will not overrule the decision of those
whom the law authorized to declare the result, unless that decision be
shown to be wrong. Still more formal and more captious is the objec-
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tion made to the counting of the votes taken at the Clear Creek election—
“for that the original return thereof, signed by the judges, was lost by
the returning officer, and a fraundulent copy substituted by the officer,
contrary to the true intent and meaning of the act of Assembly.” If the
fact were that “the copy was not, faithful, that it misrepresented the
result of the election, unquestionably the information ought to have so
stated, and we must presume would have so stated, the fact. We cannot
intend that “the copy” was not a true copy because of the epithet “fraud-
ulent” to be found in the information. What constitutes a fraud is
matter of law, and no mere epithei, nor even averment, will raise the
question of fraud, unless the precise facts be set forth upon which the
alleged fraud arises. We must understand, therefore, that what 1s called
a copy was in truth a copy, or faithfully represented the original; and
if the original was indeed lost, the sheriff and commissioners acted
properly in counting the votes which a faithful copy of the original
return showed had been given by the qualified voters. But if the case
made in the information had warranted a prohibition, we are of
opinion, nevertheless, that the writ issued improvidently, because (191)
ordered without notice to the commissioners de facto, and without
any verification of the facts therein charged. It is an aect of high au-
thority to forbid men actnally holding an office of public trust, and who,
until the contrary is shown, must be presumed to hold it rightfully, from
performing the duties which the law attaches to the office, and which
they have sworn “faithfully to discharge.” Such an aet of authority
will not be exerted, unless a prima facie case, well verified, be first made
out, showing an apparent necessity for this intervention—nor unless an
opportunity be afforded to those, sought to be thus prohibited, of show-
ing cause against it. This we understand to be a well settled rule of
practice. “Before prohibition granted there ought to be notice to the
other party, and, therefore, it shall not be granted upon motion the last
day of term, for it is sufficient to have a rule for cause at the first day
of the next term.” Com. Dig., title “Prohibition,” H. 1; Latch., 7. And
where a motion for a prohibition is founded on matter of suggestion
only, an affidavit of the truth of the suggestion is necessary. Godfrey
v. Llewellyn, Salk., 549; Sawtlle v. Kirley, 10 Mad., 385; Burdett v.
Newell, 2 Ld. Ray., 1211; Buggin v. Bennett, 4 Burr., 2035. The infor-
mation filed by the solicitor may be sufficient to bring the defendant into
court to answer to the matters charged, but unsupported by aflidavits,
and alleging matters wholly <n pats, it is but a suggestion, and as such
cannot authorize a writ of prohibition.

Finally, upon the facts stated on cath by the defendants in their
answer, and verified by the affidavits produced, and which for the present
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must be taken to be true, all ground for a prohibition, if any such there
wasg, has been effectually removed. .
Per Curiam. Affirmed.

Cited: Perry v. Shepherd, 78 N. C., 84; R. R. v. Newton, 133 N. C.,
138. '

(192) ‘
JOSEPH KINSEY Axp OrHERS V. WILLIAM B. RHEM, Executor, Hre,

1. Parol evidence cannot be admitted to add to, subtract from, or modify a tes-
tamentary disposition, but it is properly admissible to identify the things
therein described.

2. A. by will devised as follows: “I hereunto confirm the property I have
heretofore given to my daughter Susan, and $1 to her, her heirs and
assigns forever.” Undér this devise a negro girl named Fan was claimed.
It was proved that Fan’s mother had been called in the family Susan’s
negro; that when Susan intermarried this mother had been sent home
with her and remained with her some time, and was afterwards taken
back by the testator and continued with him till his death, claimed by
him as his own; that the testator had quarreled with Susan’s husband,
and, besides the mother of Fan, some articles of household furniture had
been sent home with Susan, which had never been reclaimed. It algo ap-
peared that in similar devises to his other children (four in number) he
not only gave them in general terms the property he had before given
them, but added, “including the negroes,” naming them: Held, that the
testator did not intend by this devise to convey any negro to Susan.

Aprrrar from Settle, J., at Fall Term, 1841, of Jowss.

The petition was brought against the defendant as executor of Wil-
liam Rhem, deceased, for the recovery of a negro girl named Fan, and
also for $1 alleged to have been devised to the petitioner Susan by the
will of the said William. Much proof was taken in the case, and upon
the final hearing the presiding judge decreed the petition to be dismissed
at the costs of the petitioners. The pleadings and the facts established
by the proofs are fully set forth in the opinion delivered in this Court.

(193) J. W. Bryan for plaintiffs.
J. H. Bryan for defendant.

Gastorw, J. On 1 May, 1830, William Rhem, late of the county of
Jones, duly executed his last will and testament, and therein, amongst
other things, bequeathed as follows: “I hereunto confirm the property 1
have heretofore given to my daughter Susan Kinsey, and $1 to her, her
heirs and assigns forever.” The testator, after other specific bequests,
gave all his negroes and all the residue of his property to his sons, Mel-
chor Rhem and William B. Rhem, to be equally divided between them,
their heirs and assigns, forever; and constituted the latter and Hardy |

140



N. C] DECEMBER TERM, 1841.

KINSEY ¥. RHEM.

Perry his executors. After the testator’s death, at December Term, 1833,
of Jones County Court, William B. Rhem, the defendant, alone

proved the will, and took upon himself the office of executor. At (194)
September Term, 1838, of Jones Superior Court, Joseph Kinsey

and Susan, his wife, filed their petition against the said defendant, in
which they set forth that long previous to the intermarriage of the plain-
tiffs the deceased, William Rhem, gave unto the petitioner, Susan, his
daughter, a negro child named Alice, and upon their marriage repeated
the said gift, and sent the said Alice with her to her husband’s house,
where she afterwards remained until her death, being constantly recog-
nized as the property of the petitioners. The petitioners further stated
that while Alice was thus in their possession she gave birth to a child
named Fan, and shortly afterwards died; that a short time before the
death of the said William the said negro girl, Fan, was permitted by the
petitioners to go to the house of said William for a temporary purpose,
and was there at his death, but was recognized by him as the property of
the petitioners;-that the said William never did give unto the petitioner
Susan any other property than the negro Alice; that he made no deed
of conveyance, but that he made similar parol gifts to his other children,
and by his will confirmed this gift to the petitioner Susan, and the other
parol gifts to his other children. The petitioners further charged that
the defendant had taken possession of the said Fan, as the executor of
the said William, and, though often requested by them, refused to de-
liver her or to pay over the legacy of $1 bequeathed by the will. The
defendant answered the petition, and in his answer set forth that the
petitioners intermarried in 1823; that previously to the marriage the
petitioner Susan, who lived with her father, ealled Alice her negro, and
upon the marriage Alice was sent home with her, and he has no doubt
it was then the intention of his father to permit the petitioners to have
the use of Alice’s labor, and at a suitable time thereafter to make a title
for her; that Alice stayed two years with the petitioner Joseph, and, he
being about to sell her, the deceased asserted his title to her and took her
home, and that she died in his possession. The defendant further stated
that at the time -of the intermarriage of the petitioners Fan, the

child of Alice, was about 4 years old; that she was not sent with (195)
* her mother, Alice, nor was she ever out of the possession of his

testator until the day of his death; that it never was the purpose of the
testator to give the said Fan to the petitioner Susan. The defendant
further stated that when Alice was taken back, a quarrel took place be-
tween the petitioner Joseph and his father-in-law, and that an alienation
between them was the consequence; that they never had any interconrse
thereafter; that the testator, in consequence, declared his determination
not to give Alice or any other property to the petitioners, except the
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articles of furniture which he alleged were sent home with her when she
married, and the gift of which and of which only was confirmed by his
will. The defendant admitted that the testator had made parol or im-
perfect gifts of negroes to his other children, when they married, and
confirmed these by his will, but insisted that in every such instance he
distinetly named in the will the negroes so advanced. The defendant
further stated that, after the death of his father, he and his brother Mel-
chor Rhem, as residuary legatees, divided between them the negroes be-
queathed to them, and that he had sold the said Fan, who had been in-
cluded in his share of that partition. The defendant denied that pre-
viously to the filing of this petition any demand had éver been made
upon him by the petitioners either for the negro girl, Fan, or for the
$1; and that as to the said $1, the defendant would at any time have
paid the same to the petitioners had he supposed the petitioners would
have received it; that the petitioner Joseph was a wealthy man, and
considering the circumstances of the quarrel between him and the tes-
tator, which continued fo the testator’s death, and which probably in-
fluenced the testator in making so slight a provision for the petitioner’s
wife, the defendant verily believed that an offer to pay it would have
been regarded as an insult. The defendant, however, prayed leave to
be permitted to pay the same into court, with interest thereon from the

death’ of the testator. A replication was entered to the answer,
(196) and, proofs being taken on both sides, the cause was heard at the

last term of Jones Superior Court, when the petition was ordered
to be dismissed at the costs of the petitioners. From this decree they
appealed to this Court.

The only inquiry in this case is one of fact, whether the negro Fan
be, within the words and meaning of the testator, a part of the property
he had theretofore given to his daughter Susan. In the legal sense of
the term it was not a part, because since our act of 1806 (Rev. Stat.,
ch. 87, sec. 17) a parol gift of a slave is void in law; but in the com-
mon acceptation of the term a slave may be given by parol, and a
testamentary declaration aflirming that gift would clearly be effectual.
Parol evidence cannot be admitted to add to or subtract from a testa-
mentary disposition, but it is admissible to identify the things therein
mentioned, and for that purpose it was properly received in this case.
In prosecuting our inquiry we have rejected the testimony of Melchor
Rhem as that of an inecompetent witness. Fan having been allotted to
the defendant in the division made between him and the witness, the lat-
ter has an interest in maintaining the title of the former, as in case of
recovery he would be liable to contribution. But, after rejecting the
testimony of this witness, we think the preponderance of the evidence is
decidedly against the clann of the petitioners.
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It is not deemed necessary to recapitulate that evidence minutely. We
hold that it clearly shows that it was the custom in the family of the old
gentleman for his daughters to claim each a negro as hers; that this cus-
tom was well known to the father; that the negroes so severally claimed
were called the property of the respective claimants; and that, upon the
marriage of any of his daughters, “her negro,” as it was called, was sent
with her to the house of her husband, together with such articles of
household furniture as she was accustomed to use as her own. The negro
+ Alice, before the birth of Fan, was called in the family Susan’s, and,
after the birth of Fan, she as well as her mother Alice were called
Susan’s negroes. When the petitioner Susan intermarried with the peti-
tioner Joseph, she carried Alice with her, and also a bed and fur-
niture and some other household articles of little worth. Fan did (197)
not go, because Mrs. Rhem wished her to stay, and not because of
any opposition on the part of Mr. Rhem. In two or three years after
the marriage Alice was taken back by him and remained in his posses-
sion until her death. About the same time the quarrel mentioned in the
answer took place, and from that time up to his death Alice and Fan,
the former as long as she lived and the latter continually, were held and
claimed by him as his property. Upon-these facts we should feel our-
selves constrained to hold that Fan is not identified to be a part of the
property described by the testator in 1830 as theretofore given to his
daughter Susan.

But there is evidence furnished by the will itself whieh strongly con-
firmg this conclusion. In every other bequest in the will, where the tes-
tator confirms previous gifts to his children, he names the negroes so
given. Thus, in the first clause, his language is: “I hereunto confirm
the property I have heretofore given to my daughter Mary.J. Perry, in-
cluding the negro woman Rose, with her increase, and $1 to her, her heirs
and assigns forever.”” So in the second: “I hereunto confirm the prop-
erty I have heretofore given to my daughter Hannah Perry, including
the negro woman Nancy, with her increase, and $1, to her, her heirs and
assigns forever.” 8o in the third: “I hereunto confirm the property I
have heretofore given to my son Joseph Rhem, including three negroes,
Grace, Sell, and Mary, with their increase, and $1, to him, his heirs and
assigns forever.” And in the fifth, which immediately succeeds the one
now under consideration, his language is: “I hereunto confirm the prop-
erty I have heretofore given to my daughter Elizabeth Loftin, including
two negroes, Lydia and Peggy, with their increase, and $1, to her, her
heirs and assigns forever.” When in the fourth clause he departs from
the settled phraseclogy observed.in the others simply in omitting to
name any negroes as given, the inference is scarcely to be resisted that in
his contemplation none were given to his daughter Susan,
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(198)  We have no doubt that the negro Fan was the sole maiter of

this suit, and, therefore, hold that the decree below is substantially
correct. In form, however, it ought to be affirmed only so far as it dis-
misses the petition in regard to the said negro, with costs, and be reversed
so far as it claims the legacy of $1; and the petitioners are to have a de-
cree therefor and with interest thereon from the death of the testator
(say, 1 December, 1833), which the defendant has consented to pay.
But the petitioners must pay the costs of this Court, also.

Prr Curiam. Decree accordingly.

Cited: Carson v. Ray, 52 N. C., 610; Holt v. Holt, 114 N. C., 244.
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STATE v. BAILY KIRBY.

1. If a known officer, who has two warrants in his hands, the one legal and
the other illegal, declare at the time of arrest that he makes the arrest by
virtue of the illegal warrant, yet this is not a false imprisonment; for the
lawfulness of the arrest does not depend on what he declares, but upon
the sufficiency of the authority which he then has.

2. When an arrest is made by one not a known officer, he is bound to make
known, at the time, the warrant under which he arrests.

3. A warrant from a magistrate in a civil case, upon which bail is not required,
is in law but a summons, and gives no authority to arrest. ° )

Inprorment tried before Bailey, J., at Spring Term, 1842, of Macox.

The indictment contained two counts: the first was for false imprison-
ment, the second for an assault and battery on Barnard Long. It
was proved that the defendant, a constable, at the time he arrested (202)
the prosecutor Long, had in his possession a warrant properly ’
authenticated in favor of one Matthis against the said Long; and that
he had in his possession two or three other warrants against the said
Long in favor of Allison and Bryson and in favor of one Martin Adams,
which were not signed by a magistrate, and on which he had no right to
act. It was also proved that, at the timpe the defendant arrested Long,
he said: “You are my prisoner upon bail warrants in my hands in favor
of Allison and Bryson and Martin Adams. I also have a sealed warrant
in my hands against you in favor of Matthis.” The prosecutor was held
in custody until he settled the claims held against him by Adams and
Allison and Bryson, but nothing further was said about the Matthis
warrant, nor was he asked or required to settle the Matthis claim at that
time.

His Honor charged the jury that the warrant in favor of Matthis was
a valid warrant, upon which the defendant had a right to arrest the
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prosecutor; but that if the defendant did not arvest Long upon that
warrant, nor intended to arrest him upon it, but arresetd him and held
him in cuspody exclusively upon the warrants, not signed by a magistrate,
in favor of Adams and Allison and Bryson, he was guilty as charged in
the bill of indictment; that if he arrested him upon the Matthis warrant,
which was legal, as well as npon the other warrants, then he was justi-
fied, although the other warrants turned out to be 1llogal

The jury having found the defendant guilty, a.motion was made for a
new trial on the ground of misdirection by the court. This motion was
overruled, and judgment being rendered against the defendant, he ap-
pealed to the Supreme Court.

Attorney-General for the State.
No counsel for defendant.

Gasrton, J. The case does not state explicitly that the defendant was
a known constable, nor that the warrant in favor of Matthis was one on
which bail was required. We feel ourselves bound, however, to
(203) understand that the facts are so, because he is described in the
case generally as “a constable,” and the warrant was assumed by
the judge to be one which gave authority to arrest the prosecutor. Under
this view of the case, we hold that there wags error in the instructions to
the jury. Ifa known officer, who has two warrants in his hands, the one
legal and the other illegal, declare at the time of arrest that he makes the
arrest by virtue of the illegal warrant, that is not a false imprisonment,
for the lawfulness of the arrest does not depend upon what he declares,
but upon the sufficiency of the authority which he then has. Greenville
v. College of Physicians, 12 Mod., 386; Crowther v. Ramsbottom, T
Term, 655. If the defendant, indeed, were not a known officer, or if the
warrant of Matthis was not one, on which bail was required, the defend-
ant, under the circumstances disclosed by the testimony, would be clearly
guilty of the offense charged. When an arrest is made by one not a
known officer, he is bound at the time to make known the warrant under
which he arrests; and a warrant,from a magistrate in a civil case, npon
which bail has not been required, is in law but a summons, and gives no
authority to arrest.
Prr Curiam. New trial.

Cited: 8. v. Elrod, 28 N. C., 251; Meeds v. Carver, 30 N. C., 301;
S. v. Belk, 76 N. C., 14; 8. v. Rollins, 113 N. C., 735.

146



N. C.] JUNE TERM, 1842.

STATE ©v. COCKERHAM.

(204)
STATE v, JESSE C. COCKERHAM.

1. The time at which a sentence in a criminal case shall be carried into exe-
cution forms no part of the judgment of the court.

2. Therefore, where a defendant who had been convicted of an assault was
sentenced to be imprisoned for two calendar months “from and after 1
November next,” and did not go into prison according to the sentence,
and at a subsequent term of the court it was directed that the sentence of
two months imprisonment should be immediately executed: Held, that
the court had the power to make such order.

AprpEAL from an order of Bailey, J., made at Spring Term, 1842, of
Havywoob.

At Fall Term, 1841, of Havywoob, which was on the first Monday after
the fourth Monday of September, the defendant was convieted of an
assault on one Thomas J. Cooper, and was sentenced to be imprisoned
for two calendar months “from and after 1 November next”; that the
defendant entered into recognizance to appear and go to prison at the
time specified, but that, although he did not attempt to escape, yet in fact
he was not imprisoned acecording to the said sentence; and now, at Spring
Term, 1842, of the said court the solicitor for the State moved that the
said defendant be taken into custody and that the sentence pronounced
against him at the last term be forthwith carried into execution. The
defendant’s counsel objected on the ground that the time having elapsed
at which the said sentence was to have been carried into execution, with-
out any default on the defendant’s part, the present court had no power
to imprison him. This objection was overruled, and it was ordered by
the court “that the said Jesse C. Cockerham be now taken into the cus-
tody of the sheriff and be imprisoned for the space of two months from
the present time.” From this order the defendant appealed to the Su-
preme Court.

Attorney-General for the State. (205)
No counsel for defendant.

Gaston, J. The time at which a sentence shall be carried into execu-
tion forms no part of the judgment of the court. The judgment is the
penalty of the law, as declared by the conrt, while the direction with
respeet to the time of carrying it into effect is in the nature of an award
of execution. In this case the judgment was that the defendant be im-
prisoned two calendar menths; and the words which follow in the record,
“from and after 1 November next,” direct the time of executing the
judgment. The entry, indeed, would have been more formal had the
judgment and the mandate for carrying it into effect been separate and
distinet. But, however informal, it can be understood, in conformity to
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the law, as consisting of distinet parts, and, therefore, ought to be so
understood. Upon the defendant appearing in court and his identity not
being denied, and it being admitted that the sentence of the court had not
been executed, it was proper to make the necessary order for carrying the
sentence into execution. There is, therefore, no error in the order ap-
pealed from. .
Pzr Curiam. : Affirmed.

Cited: S.v. McCQlure, 61 N. C., 492; 8. v. Cardwell, 95 N. C., 646.

(206)
JANE BALDRIDGE v. WILLIAM ALLEN.

1. Where one unintentionally does an act with force, whicli produces an imme-
diate injury, the person injured may bring an action for {respass or an
action on the case, and in the latter he declares upon the megligence or
carelessness of the defendant,

2. But when the forcible act is done willfully, negligence is of course nega-
tived, and the only remedy is trespass for the immediate injury.

3. In such an action of trespass, damages for ulterior injuries, beyond the im-
mediate injuries, are to be recovered under a per quod, on being specifi-
cally stated in the declaration.

Avrear from Bailey, J., at Spring Term, 1842, of RUTHERFORD.

This was an action on the case in which the plaintiff declared for the
injury which she sustained in consequence of the defendant’s taking from
" her actual possession three negroes on or about the middle of May. It
was in evidence that the negroes were in the actual possession of the
plaintiff, and that about the middle of May, 1839, the defendant took
them from her possession with force, by which she lost the crop which
she had then planted. The counsel for the plaintiff waived the trespass,
and declared for the consequential injury arising from the loss of the
crop, which had been planted and which was lost for the want of some
one to work it. The negroes were kept by the defendant for about two
weeks. The court asked the plaintiff’s counsel if he declared in trover.
He said he did not, but declared in case for the consequential injury
arising from the loss of the crop. By consent of the counsel, a verdict
was taken for the plaintiff, subject to the opinion of the court. The
court being of opinion that trespass or trover was the remedy, and that
case would not lie for the consequential injury, set aside the verdict and
directed a monsuif to be entered. From this judgment the plaintiff ap-
pedled to the Supreme Court.

(207) No counsel for plaintiff.
J. @. Bynum for defendant.
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Dawrer, J. Where one unintentionally does an act with force, which
produces an immediate injury, the person injured may bring an action
of trespass, or he may bring an action on the case. If he brings case, he
declares upon the negligence or carelessness of the defendant in managing
the thing, which has produced the injury, as that he so negligently and
carelessly drove his coach, used his gun, rode his horse, steered his ship,
ete., that the plaintiff or his property was struck and hit, and was injured
in consequence of such carelessness. In such an action, upon the case,
the plaintiff may recover not only for the immediate injury, but for all
other injuries flowing from and out of it. But when the forcible act is
done willfully, negligence is of course negatived, and then trespass is the
only remedy for the immediate injury. Moreton v. Harden, 10 Eng.
C. L., 316; Williams v. Holland, 25 Eng. C. T.., 30; Lloyd v. Needum,
11 Price, 608; 10 Wendell, 324. If trespass be brought, damages for all
ulterior injuries beyond the immediate injury can be recovered only
under a per quod, on being specially stated in the deelaration. Chitty
Plead., 442 ; Lindon v. Hooper, Peake, 63 ; Cowper, 418. Judge Black-
stone says that every action of trespass with a per quod includes an
action on the case. Scott v. Shepperd, 2 Black., 897. The plaintiff con-
tends that, inasmuech as the damages now sought to be recovered (for the
loss of the crop) would not have been recovered if she had brought tres-
pass, but under a per guod in her declaration, she is now entitled
to waive the damages for the willful taking of the slaves, and (208)
recover in this action on the case for the loss of the crop, as a con-
sequential damage. We answer that the declarations must of necessity
state the forcible and willful taking of the slaves; the immediate injury,
therefore, cannot be redressed in an action on the case. And it seems to
us that all the subsequent injuries resulting from this willful act are as
links in the same chain, or branches from the same stem; and if the
immediate injury cannot be redressed in this action, none of the ineci-
dental injuries can be. When Judge Blackstone made the above remark
he referred to the case of Bourden v. Allaway, 11 Mod., 180. That was
an action on the case for procuring the plaintiff to be arrested and car-
ried to prison without a just cause. The case in Modern is very loosely
reported ; it was, however, an action on the case, and if the process issued
from a court having jurisdiction, and the defendant maliciously caused
it to be issued, then case was the only remedy; but if the court which
issued the process had no jurisdiction, then we hold that the plaintiff
must bring trespass. Allen v. Greenlee, 13 N. C., 370. As the action
was in case, upon an injury proper for that action, the observations made
by the Court were correct, that the plaintiff might skip over the imme-
diate injury and recover for any other injuries which followed and were
consequent upon the immediate injury. We think that Judge Blackstone
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meant no more than this when he made the remark referred to. Pitts v.
Gaince, 1 Salk., 10, was an action on the case by the captain of a ship for
the injury which he had sustained as master. He was not the owner of
the ship, which the defendant had willfully seized; he did not declare
upon his possession as bailee, but only for the injury which he had sus-
tained as captain in consequence of the breaking up of the voyage. That
case, therefore, is not one that supports the declaration in this case. In
Wilson v. Smith, 10 Wendell, 328, the Court say that in trespass all the
consequential damages may be recovered under a per quod, so that there
18 no necessity for departing from the appropriate form of action.
(209) We think that all the authorities are against the plaintiff, and
that the judgment must be
Prr Curiam. Affirmed.

STATE 1o tae Use or H. G. WOODFIN v, FRANCIS McGEE ANp OTHERS.

An action on a sheriff’s bond, in the name of the State to the use of an injured
party, may be brought in the Superior Court of the county in which the
relator resides, though all the defendants reside in a different county.

Arrear from Bailey, J., at Spring Term, 1842, of Macox.

The action was brought on the official bond of the sheriff of Cherokee
against him and his sureties. At the return term the defendants pleaded
in abatement that they all resided in Cherokee County, where the bond
was executed; that the bond being payable to the State, though H. G.
‘Woodfin, by whom it had been put in suit, did reside in this county, the
suit should have been brought in the Superior Court of Cherokee County.
To this plea there was a demurrer, and the demurrer being sustained by
his Honor, an appeal was taken to the Supreme Court.

No counsel for plaintiff.
J. G. Bynum for defendant.

Danter, J. Where the action is not local, and the parties live in dif-
ferent counties, the suit may be brought in the court of either county, at
the option of the plaintiff. Rev. Stat., ch. 31, sec. 39. It is true

(210) that pleas of the State are comprehended in the list of local ac-
tions ; but that is where the State is the real and substantial party

in interest. In this action the State is but a nominal party. The act
of Assembly declares that, on a breach of the conditions in a sherifl’s
bond, the party or parties injured may maintain an action on the same
in the name of the State, provided the person or persons so injured and
bringing suit shall state in the declaration, as they are authorized to do,

150



N.C.] JUNE TERM, 1842.

STATE v. HOLCOMBE.

matter of inducement sufficient to show the court at whose instance and
in whose behalf the same is brought. Rev. Stat., ch. 81, sees. 1, 2. Then
the relator is to be considered the real plaintiff; he must state in his
declaration that the suit is brought at his instance and for his benefit.
As the Legislature considers the relator to be the real plaintiff, we are of
the opinion that this action was properly brought in the county of the
relator.
Per Curiam. Affirmed.

(211)

STATE Tto THE Usk oF ISAAC HUTCHINS v. PHILIP HOLCOMBE
AND OTHERS.

1. A constable is not obliged to receive claims for collection, as he is bound to
obey a legal mandate; but if he does so receive them, he and his sureties
are bound in respect thereof, under the act of 1818 (Rev. Stat., ch. 34, sec.
9), so far as they have consented to be bound, “to endeavor diligently to
collect them.” The degree of diligence is no more and no less than is
required by law from other collecting agents.

2. A constable, therefore, is not bound to sue out a warrant on a claim put in
his hands for collection, when the issuing of such process would be
entirely fruitless.

3. In an action on a constable’s bond the constable’s receipt for “an account”
to collect is not even prima facie evidence that the amount of the account
or any part of it was really due.

Arprar from Pearson, J., at Spring Term, 1842, of Surry.

The case was thus reported by the judge:

It was an action of debt upon the bond of a constable. The bond was
in the usual form, and the breach assigned was a want of due diligence
and failing to collect a claim upon one John Perdee for $4.50. The
relator read in evidence the receipt of Holcombe (the constable) for an
account on John Perdee in favor of the relator for $4.50, which he was
to collect as constable, dated February, 1838. The execution of the bond
sued on, which was dated in February, 1838, was admitted. The relator
here rested his case. The defendant’s counsel moved to nonsuit the
plaintiff because there was no evidence that Perdee had property out of
which the money could be made, and because there was no evidence
that Perdee had ever been in the county of Surry during 1838. (212)
The court refused to nonsuit, being of opinion that the constable
was bound to show that he had taken out a warrant and made a return
of non est inventus, so as to inform the relator officially that Perdee conld
not be found, if such was the fact; if he was found, then the officer was
bound to show that he had taken judgment, or account for not doing so;
and if he got a judgment, then he was bound to sue out execution and
make a return of no goods, so as to inform the relator officially that Per-
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dee had nothing, if such was the fact; and that for a failure in these par-
ticulars the plaintiff was entitled, at least, to nominal damages. But the
court was also of opinion that when an officer neglected to make a return
which would discharge him from liability, a failure to do so would not
only subject him to nominal damages, but would raise a presumption
against him which, unless rebutted, would be suflicient to subject him to
damages to the amount of the debt. If he failed to discharge himself by
returning non est wnventus, the presumption was that he could have been
found ; otherwise, why fail to make a return? If he failed to discharge
hlmself by returning no goods, the presumption was that the debtor had
property; 0therw1se why fail to make the proper return?

The defendant’s counsel then called one Haynes, who swore that Per-
dee was a strolling shoemaker, who came to the town of Rockford, in
Surry County, in the winter of 1837-1838 without any visible property
except his clothes and tools, and remained there two or three months, and
then went off without any visible property, and, as he believed, perfectly
insolvent; that the relator kept a store in Rockford, and on one occasion
refused credit to Perdee for a hat at $4, and some other small articles,
until witness agreed to see the amount paid; that witness had since paid
the amount to the relator. He was not asked, and did not state, when he
had paid. The defendants also called one Cook, who swore that he lived
in the edge of Wilkes County, near the Surry line; that Perdee’s family
lived on his land in Wilkes; that Perdee himself was frequently absent;

that in the fall of 1837 Perdee went over to Surry to make shoes,
(2138) and did not return till the spring of 1838; that Perdee had not

any visible property; that some time in the summer of 1838 Hol-
combe, the constable, who lived near Jonesville, some 18 miles from Rock-
ford, and in that part of Surry adjoining Wilkes, told him that he had
an account against Perdee in favor of the relator, and wished him to take
it and try to make the money ; he declined, and told Holcombe that Per-
dee was wholly insolvent. The defendants also called one John Perdee,
who swore that he lived in Surry County; that his name was John Per-.
dee, and that he was able to pay the amount of the claim, but that he
lived some distance from Rockford, and never had any dealings with the
relator and never owed him anything; that the man apoken of by Haynes
and Cook, although usually called John Perdee, was, in fact, named
John B. Perdee and so signed his name.

The plalntlﬁ"’s counsel then proposed to take a verdlct for nominal
damages. This was declined by the defendant’s counsel, who insisted,
and moved the court to charge, first, that if the debt had been paid to the
relator by Haynes, he was not entitled to any damages; second, that from
the evidence the relator never had a claim against Perdee, and so could
not recover damages, for, in fact, he had been saved costs by the officer’s
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not returning the warrant, when the judgment would have been rendered
against the relator.

The court charged that when a relator receives the debt before a breach
of the bond, he was not entitled to any damage, for this would account
for the officer’s taking no further steps. But if, in this case, the jury was
satisfied that the debt mentioned by the witness Haynes was the same as
that stated in the receipt, still there was no evidence that Haynes had
paid the debt before the breach of the bond ; and, in the second place, the
court charged that there was no evidence that the relator ever had a

-elaim against Perdee, as stated in the officer’s receipt, and it was not law
that constables could neglect their duty, and, when sued, come into court
and insist, by way of defense, that the relator had no claim. When a man
gave a constable a claim, he had a right to expect him to take the neces-
sary steps in order to have the question of debt or no debt tried in
the regular way, and that question could only come in collaterally, (214)
in a suit like the present, to lessen the amount of damages, and not
to defeat the action. The court then told the jury that the relator who

" placed a claim in the hands of the constable had a right to nominal dam-
ages when the officer was guilty of neglect of duty, although the debtor

had no visible property, for the relator might insist to take judgment and
sue out a ca. sa. or reduce an open account to a judgment, and prevent
the statute of limitations.

The jury found for the plaintiff, and assessed damages to one penny.
A motion was made for a new trial, on the ground of misdirection by the
judge, and the motion being overruled and judgment rendered for the
plaintiff, the defendants appealed.

No counsel for plaintiff.
Boyden for defendants.

Gasrtow, J. We are of opinion that there is error in the insfructions
given to the jury on the trial of this case. Before the act of 1818 (Rev.
Stat., ch. 34, sec. 9) it was no part of the duty of a constable, as such,
to collect, or endeavor fo collect, claims put into his hands for collection,
and if he entered into an engagement to perform such service, he was
responsible for a breach of that engagement according to the rules of law
which regulate contracts of agency. By this act of 1818 it was enacted
that every constable should give a bond, with condition, “not merely for
the faithful discharge of his duty as such, but for his diligently endeavor-
ing to collect all claims put into his hands for collection.” Since the
passing of this act it has been said that the collection of claims without
suit as well as with suit is part of the -official duty of a constable; but this
dictum is not correct, if more be thereby intended than that his official
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bond is broken as well by not “diligently endeavoring to colleet all claims
put into his hands for collection” as by failure to execute a precept to

him properly directed, or to do any other act strictly official. Cer-
(215) tainly he is not bound to receive claims for collection, as he is

bound to obey a legal mandate; but if he does so receive them, he
and his sureties are bound in respect thereof, so far as they have con-
sented to be bound, “to endeavor diligently to collect them.” Neither
the act nor the bond prescribes a new rule, nor do they furnish any
measure of diligence, but they provide only a more ample security for its
observance. Such acts, and such omissions as wounld have been deemed,
before the act of 1818, or where there was no express stipulation for
diligence, to constitute a eompliance with or a breach of the implied
duty of diligence in a collecting agent have the same legal character of
diligence or neglect when brought under judicial cognizance, upon the
alleged breach of the condition of a bond, since the act stipulating for
diligence. Tt was distinetly held in Governor v». Carraway, 14 N. C,,
436, that the aet of 1818 “does not establish any new principle imposing
a péculiar responsibility on constables, but provides that the sureties of
constables shall be liable for their acts as agents, when they themselves
would be responsible upon their undertakings in that capacity.”

The breach alleged in this case was that Holcombe ‘(the constable) had
utterly neglected to collect a debt due to the relator from John Perdee,
the collection of which he had undertaken. It was incumbent upon the
relator (the real plaintiff) to show this breach by at least prima facie
evidence. But he offered none. There was no evidence that the plaintiff
had a “claim” against Perdee, that is to say, a demand because of some-
thing ‘due from Perdee. The receipt exhibited was not of a bond, note,
or other evidence of a debt, but of an account or statement made out by
the plaintiff, setting forth the items and amount of an alleged demand
for goods sold and delivered. Without some proof of a debt due from
Perdee, there was no substratum for the alleged breach. There was no
“claim” to collect.

The general rule of diligence required of a collecting agent is that
degree of vigilance, attention, and care which a faithful and prudent per-
son, conversant with business of that description, would ordinarily use.

His Honor held that the constable was bound at all events to sue
(216) out process against the supposed debtor, whether he could be

found or not, and, if process could be served, to prosecute the
action to judgment and sue out execution, whether the debtor had or had
not the ability to pay. It seems to us that such certainly is not the rule
of diligence in an ordinary private agency, except, perhaps, when specific
instructions have been given to that effect. Prudent men, in the man-
agement of their own concerns, do not ordinarily sue out process without
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a prospect of having it served, or run themselves to the expense of bring-
ing suits, obtaining judgments, and issuing executions against paupers.
‘We have held that inability to find a debtor, and a want of ability in the
debtor to pay the debt, afford a reasonable explanation of a forbearance
to sue on the part of the creditor, and, therefore, remove the presumption
of satisfaction which arises from laches. Matthews v. Smith, 19 N. C,,
2875 McKinder v. Littlejohn, 23 N. C., 66. If such circumstances re-
move the imputation of laches in the principal, they cannot be imma-
térial when the agent is sought to be charged because of his laches. But
the very point is determined in Governor v. Carraway, already cited. Tt
was there held that the sureties of a constable, unless there were express
instructions to the contrary, are not liable, under the act of 1818, for not
suing out an execution against an insolvent debtor.
Per Curiam. New trial.

Cited: Morgan v. HOM,e, 44 N. C., 26; Warlick v. Barnett, 46 N. C.,
541, :

(217)
DeNx oN DEMISE or WILLIAM MATTHEWS v. EZEKIEL MATTHEWS.

In ejectment, the defendant, who has executed to the lessor of the plaintiff, a
deed for the land in controversy, to which feme coverts were parties, but
which was not regularly proved as to them, cannot deny the plaintiff’s
right to recover.

Arppear from Dick, J., at Spring Term, 1842 of CuarmaMm.

It was an action of ejectment, and in the trial of the case the plaintiff
offered in evidence a conveyance in feé simple for the tract of land in
controversy. The deed was executed by the defendant, and proved as
to him. It also purported to be executed by several others, some of
whom were married women ; but as to these there was not such a pro-
bate as is required by law to admit the deed to registration. The de-
fendant objected to the evidence because the femes covert had not been
privately examined; but the judge received the evidence, because the
deed was good against all the parties except the femes covert, and the
defendant having signed the deed, the probate and registration in the
county of Chatham, where the land lay, was good against him at all
events. The husbands of the femes covert who signed the deed are still
living, and they also executed it. Judgment having been rendered
against the defendant, he appealed.

No counsel for plaintiff.
Waddell and Iredell for defendant.
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(218)  Danier, J. We learn from the case that the deed was proved
in Chatham County Court, and we must take it that it was duly
registered, as there is no objection raised on that score. The deed, there-
fore, passed all the interest in the land which the defendant and the hus-
bands of his sisters had in it. The deed certainly was evidence for the
plaintiff. If the sisters are all alive, the plaintiff is entitled to recover
his term in all the land mentioned in the declaration; as all the estate
of the defendant and the estates of the husbands had, in right of their
wives, passed to him by force of the deed. In the lands belonging to the
wife in fee, which are in possession, the husband has an interest which
his deed will pass; and at his death the wife or her heir may enter upon
the husband’s alienee. DBut during the lives of the husband and wife, or
after her death, leaving issue, the bargainee of the husband has a good
title during the husband’s life. The judgment must be
Per Curiam. ' Affirmed.

JOSIAH HOLLY v. ISAAC P. FREEMAN, ADMINISTRATOR, ETC,

The declaration of a defendant that she “remembered giving the note, but be-
lieved she paid it,” is no evidence to rebut the presumption of payment
arising under our act of Assembly from the lapse of ten years, and the
judge has a right to so inform the jury.

Apprar from Manly, J., at Spring Term, 1842, of Brrris.

The case was an action of debt commenced by warrant before a justice
of the peace, to which were pleaded the general issue and the statute
declaring a presumption of payment of all contracts after the lapse

of ten years from the time the right of action acerued, passed in
(219) 1826 (Rev. Stat., ch. 65, see. 13). It appeared that the note

sued upon was due 15 September, 1826, and the action was
brought 18 January, 1841. A witness was introduced who proved that,
a short time before the warrant was sued out, he, at the request of the
plaintiff, spoke to the defendant’s testator about the note, when she de-
clared that “she remembered giving the note, but said she believed she
had paid it.” The testimony being here concluded on the part of the
plaintiff; the presiding judge intimated an opinion that there was no
evidence to rebut the presumption of payment raised by the statute;
whereupon the plaintiff suffered a nonsuit, and appealed to the Supreme
Court.

A. Moore and Iredell for plaintiff.
No counsel for defendant.
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Danier, J. The statute declares that the presumption of payment
shall arise in ten years after the right of action shall have accrued,
under the same rules as theretofore existed at law in such cases. Rev.
Stat., ch. 65, sec. 13. The Legislature has, therefore, said that forbear-
ance for so long a time as ten years, unexplained, is a circumstance from
which the jury ought to infer that the debt has been satisfied. However,
the presumption arising after such a lapse of time may be repelled by
the defendant’s admission of the debt, or payment of interest within ten
years; or the presumption may be answered by the proof of other cir-
cumstances explaining satisfactorily why an earlier demand has not been
made. More than fourteen years after this bond was due the obligor
was spoken to about it, when she said that she believed she had paid it.
Tt seems to us that this evidence, so far from repelling the presumption
of payment, which time had raised in her favor, rather went to
strengthen that presumption. We think the judge was right in saying
that it was no evidence to go to the jury to repel the presumption of pay-
ment which the statute had raised.

Prr Curiam. ’ : Affirmed.

(220)
WILLIAM COX v. MATTHEW AND NATHAN SKEEN.

1. Where a promise, not under seal, is made to A, for the benefit of B., B. may
bring an action in his own name, but the promise must be laid in the
declaration as having been made to B., and the promise actually made to
A. may be given in evidence to support the declarations, for in such a
case A. is considered as the agent of B.

2. But where it is apparent that A, was the principal, that the contract was
for his benefit, and that B. was only to receive payment of the stipulated
sum for and in behalf of A., then A, alone can bring the action.

Arprar from Dick, J., at Spring Term, 1842, of Davipson.

The case was an action of assumpsit commenced by warrant before a
justice of the peace, which was brought by successive appeals {o the Su-
perior Court. The plaintiff offered in evidence a paper-writing, which
he proved was the agreement of the defendant, in the words and figures

“following, to wit: “9 November, 1838, between Nathan Skeen and Mat-
thew Skeen an agreement with William Cox for his work for twelve
months at.the shoemaking business and other things, when called on, for
the price of $50, $10 to be paid when the time is half ont and the balance
when the year is out, by the authority of William Riley. To commence
27 November, 1838 ; to be paid to William Riley.

“Wilson Skeen, witness.”

“A part left out, which is, if can’t agree, part and pay according to
what he is worth ; not considered to be worth as much the first as last.”
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The plaintiff proved that he worked for the defendants about eight

months, and upon some disagreement left the defendants, and brought |

this warrant to recover the value of his services for eight months.

(221) It appeared in evidence that the plaintiff was under 21 years of

age at the time this contract was entered into, and that William

Riley acted as his friend, or assumed some control over him. K The court

intimated an opinion that the plaintiff could not sustain the action in

his own name; that the suit ought to have been brought in the name of

William luley The plaintiff, therefore, submitted to a nonsuit and
appealed to the Supreme Court.

Mendenhall for plaintiff.
No counsel for defendant,

Gasron, J. Upon the case stated, we are of opinion that this action
is properly brought by the plaintiff. It is a general rule that the action
should be brought by the person in whom the legal interest in the con-
tract is vested. In this case the agreement professes to be made between
the plaintiff and the defendants, and the consideration of the defendants’
promise is the labor stipulated to be performed by the plaintiff. If the
agreement had been by deed, it is clear that no action could have been
brought upon it for the breach of the defendants’ covenant, but by the
plaintiff. It is true that where an agreement is not under seal, the per-
son for whose sole benefit it is evidently made may sue thereon in his
own name, although the engagement be not directly to or with him. But
in such a case, that is to say, of a promise to A. for the benefit of B., and
an action brought by B., the promise must be laid as having been made
to B., and the promise actually made to A. may be given in evidence to
support the declaration. Felt-makers v. Davis, 1 Bos. and Pul., 102.
This shows that the apparent exception from the general rule obtains
only when he to whom the promise is made may be regarded as the agent
of him for whose benefit it was made. Now, upon the face of the written
agreement, as well as on the parol evidence, it is apparent that this con-

tract was not made for the benefit of Riley, nor was the plaintiff
(222) Riley’s agent, but that the contract was made for the benefit of

the plaintiff, that the plaintiff was himself the principal, and that
Riley was to receive payment of the plaintiff’s wages for and in behalf
of the plaintiff. The judgment of nonsuit must be

Prr Curiam. Reversed.
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ENOCH P. DAILEY v. THE DISMAL SWAMP CANAL COMPANY.

In an action on the case, unless the injury complained of be of such a nature
that actions can continually be brought from time to time, the jury may
assess all the damages the, plaintiff has sustained up to the time of the
trial; they are not confined to the damages sustained previous to the date
of the writ.

Arrrar, from Manly, J., at Spring Term, 1842, of Campen.

It was an action on the case brought to recover damages for the negli-
gence of the defendants’ agents, in consequence of which a canal boai
belonging to the plaintiff was sunk and his negro Aaron drowned. It
was proved by the plaintiff that he hired the negro Aaron from one
Ambrose Walston for the year during which he was drowned, at $65 for
the year. The plaintiff then offered to prove the terms of the contract
of hiring between him and Walston. This testimony was objected to by
the defendants, but was received by the court; and the witness stated that
it was a part of the contract that the negro should not be sent by
or employed on the canal of the defendants, except at the risk of (223)
the plaintiff. The plaintiff then asked the witness, who was the
owner of the slave, what was the value of his (the witness’s) estate in
the negro. This testimony was objected to on the part of the defendants,
but was received by the court, and the witness stated that he valued his
estate in the negro at $300, but, upon cross-examination by the defend-
ants’ counsel, stated that he recovered of the plaintiff only $75. The
plaintiff also offered evidence to prove negligence on the part of the de-
fendants’ agents in the management of the canal, from which the injury
resulted. The only question submitted to the Supreme Court in this case
is as to the amount of damages for the loss of the negro, and on this
point the presiding judge charged the jury that the plaintiff was not only
entitled to recover the value of the negro’s services for the residue of the
year for which he was hired, but also the $75, or such other sum as
should compensate the plaintiff for the additional interest which he had
in the preservation of his life. A verdict was returned in pursuance of
this instruction, and a new trial having been refused, judgment was
rendered in favor of the plaintiff, from which the defendants appealed.

K mnevy for plaintiff.
A. Moore and Iredell for defendants.

Danter, J. The declaration is in trespass on the case. Plea, not
guilty. The question was whether the jury could be permitted to include
in the damages the $75 which the owner of the slave had recovered of
the plaintiff upon the contract of hiring mentioned in the case. The
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judge was of opinion that the jury might include it; and we think he
was right. Unless the injury is of such a nature as that actions can
continually be brought from time to time, the jury may give all the dam-
ages fairly sustained by the plaintiff up to the time of the trial, and they
are not confined to the damages sustained previous to the date of the writ.
Where a libel on a ship was published in a newspaper on 31 Octo-
(224) ber, and the plaintiff commenced his action on 4 November, it
was held that in estimating damages the jury need not confine
themselves to,the damages which oceurred between the publication and
the bringing of the action, but might give damages for the loss of pas-
sengers, in consequence of the libel, subsequent to the date of the writ,
and before the trial. Ingram v. Lawson, 38 Eng. C. L., 136. The mas-
ter of an apprentice brought an action on the case per quod servitium
amisit against the defendant, whose dog (known and accustomed to bite
mankind) had bit the hand of the apprentice and rendered him incap-
able of doing his duty as a watchmaker. The declaration alleged, as
speeial damage, the loss of service during the term, in consequence of the
permanent injury. Held, that the jury might award damages for the -
loss to the master, up to the end of the term, by reason of the permanent
injury of the apprentice, and that they were not limited to damages for
the loss up to the commencement of the action only. Hadsall v. Stall-
brass, 38 Eng. C. L., 85. In the case now before us the plaintiff’s loss
of $75 was clearly in consequence of the misconduct of the defendants’
servants in the managemient of their business, and the remedy was an
action on the case. The judgment must be
Per Curiam. Affirmed.

(225)
DeN Ex Dem. FINLEY & LEA v. GEORGE A, SMITH.

1. A judgment of a court, rendered on a day of the term subsequent to the
day on which a conveyance of his property has been made by the defend-
ant in the action has relation back to the first day of the term, and an
execution issuing thereon and tested of the same term will overreach such
conveyance.

2. Such a judgment, though voluntarily confessed by a defendant to a plain-
tiff, who had knowledge of the prior conveyance, is not on that account
fraudulent as against him who claims under the conveyance, On the con-
trary, the conveyance is considered in law fraudulent as against the judg-
ment.

Avrprar from Dick, J., at Spring Term, 1842, of CasweLL.

The case is thus stated by the judge: This was an action of ejectment,
brought by the lessors of the plaintiff, to recover the possession of one-
third of Liberty Warchouse, a lot in the town of Milton. To sustain
their action the lessors of the plainiiff produced a deed from the sheriff
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of Caswell County which embraced, among other property, the premises
in dispute. They also produced the records of two judgments, confessed
in Caswell Superior Court at May Term, 1837, by one John H. Crockett,
one in favor of A. C. Finley and the other in favor of Nathaniel Lea.
The service of the writs upon which the judgments were confessed was
acknowledged by Crockett on 11 and 12 May, and both judgments con-
fessed in open court on the last named day, which was Friday of the
term. Upon these judgments writs of fieri facias were issued, tested as
of Monday of the term, under which writs the property in dispute was
levied upon, sold by the sheriff, and purchased by the lessors of the plain-
tiff. It appeared that the judgments were confessed on the prom-

issory notes of John H. Crockett & Co., which firm consisted of (226)
himself and James W. Jeifreys. The writs embraced both names,

though service was aceepted and judgments confessed by John H. Crock-
ett only. It was also proved that the defendant was in possession of the
premises. On the part of the defendant it was shown that on 9 May,
1837, being Tuesday of the same term, John H. Crockett, being indebted
to George W. Johnston & Co., of the town of Milton, in the sum of about
$2,400, executed to one George Farley, for their benefit, a deed of trust
embracing the premises in dispute, and all of his estate, both real and
personal, which deed was duly proven and registered on the same day.
A sale was made by the trustee under that deed, and the property in con-
troversy purchased by George W. Johnston, under whom the defendant
claims, and duly conveyed to him by the trustee. Both the debts to the
lessors of the plaintiff and the debt to George W. Johnston were admitted
to be bona fide due and owing, and the property supposed to be worth
about $1,000, it being all the property belonging to Crockett. On behalf
of the defendants it was contended that the judgments confessed in favor
of the lessors of the plaintiff were void, first, because by Crockett’s com-
ing into court voluntarily and confessing a judgment, the consequence of
which he knew was to defeat the object of the conveyance to Farley for
the benefit of Johnston & Co., a fraud was perpetrated on their rights,
and, therefore, the judgments were vitiated. Also, that the lessors of the
plaintiff or their agents, by procuring Crockett to eonfess the judgments
for the purpose of defeating the deed to Farley, with a full knowledge
that it had been executed and registered, committed a fraud on Johnston
& Co., and the judgments were thereby vitiated or made void. To sus-
tain the latter position they relied upon the evidence of the sheriff, who
stated that, during the week of May Term, 1837, he communicated to
the lessors of the plaintiff the fact that Crockett had made the deed of
trust above referred to, and that at that time James W. Jeffreys was
considered wholly insolvent, having conveyed all his property in trust,
and that at the instance of the lessors' of the plaintiffs he procured
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(227) Crockett to acknowledge the.service of writs, which he filled up

himself, and to confess the judgments as before stated; that, be-
fore this was done, he consulted with several of the attorneys in attend-
ance on the court, to know if it could be done, so as to get the preference-
of the trust, and they advised it could. The court charged the jury that
the plaintiff was entitled to recover, unless they believed from the evi-
dence that the lessors Finley and Lea had combined, through their agent,
the witness, with Crockett to prevent Johnston & Co. from enjoying the
benefit of their deed; but if they believed that the object of these parties
was simply to secure their debts, although by doing so they obtained the
preference over Johnston & Co., then the transaection was not fraudulent,
and the plaintiff was entitled to recover. There was a verdict for the
plaintiff, and a motion for a new trial being overruled, the court gave
judgment accordingly, from which the defendant appealed.

Kerr for plantiff.
Badger for defendant.

Rourriv, C. J. This action arises upon the same conveyance, judg-
ments, and executions under which the parties claimed in Farley v. Lea,
20 N. C., 807, the parties only being reversed. We need but refer to our
judgment then given to dispose of the present case. We then held, upon
unquestionable authorities, that judgments rendered on any day of the
term are by the rules of law deemed complete, and bind to all intents and
purposes, by relation from the first day of the term, and that a fiers
facias binds in like manner from its teste, so as to overreach an aliena-
tion of property made before the judgment was in fact rendered or the
execution was in fact issned, but after the day to which they relate, as
just mentioned. We observe that on the trial of this canse those posi-
tions were not even contested on the part of the defendant, and they seem
to us decisive of this controversy. It was contended, indeed, that the

, judgments were fraudulent, and, so, void, because the effect of
(228) them was to defeat the deed from Crockett to Farley which had

been previously made. The case states the debts to Finley and
Lea, as well as that secured by the deed of trust, to be true debts. That
being the ease, it seems impossible to impute fraud to the judgments
upon any such principle as that supposed. They might be subject to
such an imputation if there was a trust for the debtor or any case or
favor was intended for him. But nothing of that kind is alleged, but
merely that they are dishonest and covinous because they overreach and
defeat the previous deed. But the very circumstance that they do so
defeat the deed is conclusive that they cannot be deemed in law fraudu-
lent; for they have that effect, not from the intent of the parties, but by
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a rule of the law itself; and, indeed, the law deems the alienation of
property subsequent to the teste of a fieri factas to be itself fraudulent,
sinee it tends to defeat the process of the law. Instead, therefore, of the
party, who claims under Farley, complaining of the judgments as de-
feating a prior valid deed, they must blame their own folly in relying
on a conveyance that was not valid as against a judgment that might be
rendered against the maker of the deed, and was so rendered. It is
absurd to impute fraud to a security merely upon the ground that it is
in law the best security, and preferred to a different and more imperfect
one made before it. We think, therefore, it would have been more cor-
rect if the court had simply instructed the jury that the plaintiff was
entitled to their verdict. The judge, however, thought it right, perhaps
from abundant caution, to leave it to the jury—though without evidence,
as it seems to us—to say whether the object of taking the judgments was
to defeat the creditors secured in the deed, and not simply to secure the
debts for which the judgments were rendered; and the jury found that
against the defendant. He, therefore, has certainly nothing to complain
of ; and the judgment must be
Prr Curiam. Affirmed.

Cited: Harding v. Spivey, 30 N. C., 67; Sawyer v. Bray, 102 N, C.,
84.

(229)
BOSTON GERENGER v. LUDWICK W. SUMMERS.

1. The ground on which is presumed a grant of the privilege of poriding water
on another’s land for the purpose of a mill is that it has been enjoyed by
the person claiming and those with whom he connects himself for twenty
years or more in the state or to the extent to which he claims.

2. It is no answer to this presumption that the height of the water had been
sometimes lowered by a drought, or that the water had been occasionally
let off for the purpose of repairing the mill, and only for the period re-
quired for such purpose.

Appear from Dick, J., at Spring Term, 1842, of Guirrorp.

The plaintiff filed his petition to recover damages from the defendant
for flooding the plaintiff’s land and obstructing his mill and wheels by
the erection of a dam across a stream on the defendant’s own land. The
plaintiff proved that he erected a grist and sawmill on the Reedy Fork
of Haw River in 1826, and that he had been in the use and occupation
- of the same ever since; that the defendant, who is the owner of a mill
on the same stream, below the plaintiff’s mill, in 1839 built a new dam
across the stream, about 35 feet above the defendant’s former dam ; that
since the erection of the new dam by the defendant the water was raised
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to the gudgeons of his sawmill wheel, and that the water stood about 6
inches on the floor on which his gristmill wheels rested, his gristmill
being of the construction called a tub mill. The plaintiff alleged that the
water was thus raised on his mill wheels by the new dam of the defend-
ant, and that he was thereby greatly injured. The defendant proved that

a milldam had been erected before the Revolutionary War, and
(230) was then kown as Whitsett’s Mill, and had been kept up ever

since; that about 1796 his father, Peter Summers, purchased said
mill, and in 1812 rebuilt the dam, and raised it about 1 foot higher than
it had been before; that for several years before 1839 the dam had be-
come very much dilapidated and leaked very much, so much so that the
dam was rarely full of water unless in the time of a swell in the stream;
that in the summer of 1839 he erected his new dam 35 feet above his old
dam ; that the new dam was made tight. The defendant alleged that the
new dam was not as high as the old dam, and that he had not raised the
water higher (if as high) than it was raised by the old dam; that he and
his father, under whom he claimed, had been in unmterrupted possessmn
from 1812 until the plalntlﬁ filed thls petition; that, having been in the
uninterrupted possession more than twenty years, the law presumed a
grant of an easement or privilege of ponding the water on the plaintiff’s
land. The defendant further alleged that the injury done to the plain-
tif’s mill wheels arose from the sinking of the foundation on which the
plaintiff’s mills were erected, and not from raising the water higher than
it was before the new dam was erected. Upon the comparative height
of the old and the new dam of the defendant much evidence was offered
by both parties, both as to observations made from leveling and from
water marks on the margin of the defendant’s pound, and along the
stream from one mill to the other. The defendant also offered evidence
to prove that the foundation on which the plaintiff’s dam and mills rested
was not good, and was liable to be washed out in freshets. The plain-
tiff’s counsel contended that the presumption of the grant of an ease-
ment did not arise in this case, for the erection of the plaintiff’s mill in
1826 rebutted such presumption.

The judge left it to the jury to determine from all the evidence on
both sides whether the new dam was higher than the old dam of 1812,
and whether by it the water had been thrown back on the plaintiff’s land
and mill wheels; that if they should so find, the plaintiff would be enti-
tled to recover damages. The judge further instructed the jury that if

they should find the fact to be that the defendant and those under
(231) whom he claimed had thrown back the water as high by the old .
dam as it was thrown back by the new dam for more than twenty
years before the filing of the petition in this case, although the land and
mill wheels might be affected thereby, yet the plaintiff could not recover,
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because the law raised the presumption of a grant of an easement or
license in favor of the defendant, which presumption, however, might be
rebutted by evidence; that to entitle the defendant to this presumption of
law the jury must be satisfied that the water had been kept up to its pres-
ent height for more than twenty years before filing the petition; that
any temporary lowering of the water, however, as by drought, sudden
breaches in the dam by freshets, or drawing off the water with the view
of erecting a new dam, if the same was repaired or erected immediately
thereupon, would not rebut the presumption of a grant in the defendant’s
favor. The judge further instructed the jury that the fact of the plain-
tiff having erected his mills in 1826 on the same stream above the de-
fendant, without any complaint of injury or notice to the defendant,
until more than twenty years had expired from the erection of the de-
fendant’s dam in 1812, was not sufficient to rebut the presumption of a
grant or license, provided they found that the defendant had kept up the
water to the present height for more than twenty years before the filing
of this petition. The jury found for the defendant. A mnew trial was
moved for and refused, and judgment being rendered for the defendant,
the plaintiff appealed.

No counsel for plaintiff.
J. T. Morehead for defendant.

Rurrin, C. J. We do not perceive anything in the record which can
be regarded as an error in matter of law on which this Court can reverse
the judgment. The evidence, as stated on the part of the defendant, of
the height at which the water had been kept up from the building of the
dam by his father in 1812 was rather vague, and, perhaps, ought not to
have been satisfactory. The ground on which a presumption rests
of a grant of the easement, as claimed by the defendant, is that it (232)
had been enjoyed by him and those with whom he connects him-
gelf for twenty years or more, in the state and to the extent in which he
18 now using it, as complained of by the other party. Now, from 1812
to 1839 is more than twenty years, it is true. But the case states that
“for several years before 1839” the dam of 1812 had become so defective
that it would not hold water well, and, as we must understand, did not
usually raise the pond as high as it was while the dam remained in
repair, or, perhaps, high enough to injure the plaintiff’s mills, If such
was the state of facts in 1832, or earlier, that is to say, before the expira-
tion of the twenty years from the covering of the plaintiff’s land by rea-
son of the dam in 1812, then there would not have been the requisite time
and enjoyment to raise the presumption urged on the part of the defend-
ant; and it may be that he should have offered clearer proof that the
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“several years” mentioned began after the completion of the full term
of twenty years from 1812. But that was a topic for discussion before
the jury, or a ground for setting aside the verdict by the court who tried
the cause, for the want of sufficient evidence. It is not a matter on
which this Court can act, since, notwithstanding the inconclusiveness of
the proof, it may be that the period of twenty years elapsed before the
pond became ordinarily lower in consequence of the insufficiency of the
dam, and we must now take it that the jury have found that, in fact, that
period did elapse. For his Honor explicitly directed the jury that, on
the one hand, to entitle the defendant to the benefit of the presumption
of a grant, “they must be satisfied that the water had been kept up for
more than twenty years to its present height,” and, on the other, that “if
the new dam (of 1839) was higher than the old one of 1812, and thereby
the water was thrown on the plaintifi’s land and mills, they should give
him damages.” It is, hence, a necessary inference from a verdict for the
defendant that the jury was of opinion that the defendant did not raise
the pond higher on the plaintiff’s land than his father did, and that, be-
fore suit brought, the pond had been kept at that height for twenty years
or more. In that ecase it is settled by repeated declarations of this Court
that a grant is to be presumed. Wilson v. Wilson, 15 N, C., 154; Pugh
v. Wheeler, 19 N. C., 50.
The Court likewise agrees with his Honor with respect to those
(233) matters on which the plaintiff relied as rebutting that presurap-
tion. The lowering of the water by drought could not have that
effect ; else the presumption could never arise, but would be defeated by
the course of nature; nor will letting off the water for the purpose of
repairs, and only for the period required for repairs; for that is only for
the better enjoyment of the franchise, and not a surrender of it. Still
less does the erection of the plaintiff’s mill in 1826 repel the presump-
tion; it rather strengthens it as an inference of fact; for, if the defend-
ant did not throw back the water on the plaintiff’s land under a grant,
why should the plaintiff, after building his own mill, whereby his dam-
ages became increased, allow the other party to continue the nuisance in
the same state, undisturbed, until August, 1841, when this suit was
brought? TUpon the whole, then, the judgment must be

Pzrr Curiam. Affirmed.

Cited: S. v. Marble, 26 N. C., 321; Ingraham v. Hough, 46 N. C.,
42 ; Benbow v. Robbins, 71 N. O,, 339 ; Geer v. Water Co., 127 N. C.,
354. '
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(234)

JOHN COX anp WIFE ET AL V. LEWIS WILSON,
In a suit by an administrator one of the distributees of his intestate cannot
be a witness for him; but such distributee is a competent witness for the

defendant, and if introduced by him, may be cross-examined by the plain-
tiff on any matter pertinent to the issue.

Apprar from Setile, J., at Spring Term, 1842, of Prrr.

The plaintiffs brought a suit to recover certain property, a part of
which had belonged, as was alleged, to one Ruth Wilson, who was dead,
and whose administrator was a party plaintiff. On the trial of the issue
the plaintiffs offered as a witness in their behalf Daniel Wilson, one of
the distributees of the said Ruth Wilson. The competency of the witness
was objected to by the defendant on the ground of interest, and the objec-
tion was sustained by the court. The defendant then offered as a witness
on his part James Wilson, another distributee of the said Ruth. The
plaintiffs objected to his introduction, but the objection was overruled by
the court. The jury found a verdiet for the defendant, and an applica-
tion of the plaintiffs for a new trial having been refused, and judgment
rendered according to the verdict, the plaintiffs appealed.

No counsel for plaintiffs.
Mordecar and J. H. Bryan for defendant.

Danmmsr, J. John Cox, as administrator of Ruth Cox, sued to recover ’
the slaves mentioned in the declaration; and he offered as a witness
Daniel Cox, a brother and one of the next of kin of his intestate. The
defendant objected, and the couri refused to admit him as a wit-
ness. This was right in the judge; for Daniel Wilson was directly (235)
interested that the plaintiff should recover in the action, so that
the intestate’s estate might be increased, and his distributive share of
that estate enlarged. Secondly, James Wilson, another brother, and one
of the next of kin of the intestate, Ruth Wilson, was offered as a witness
by the defendant. The plaintiff objected, but the court admitted him
as a witness; and we think that this was also correct in the court. It is
a general rule that all witnesses interested in-the event of a cause are to
be excluded from giving evidence in favor of the party to which their
interest inclines them. But a witness is competent when called on to
-testify by a party against whom he is interested; or, in other words, a
witness is competent when swearing against his own interest. Birt v.
Wood, 1 Esp., 20; 1 Johuns,, 59; 3 Binney, 336; 2 Mum., 49. The other
party may then cross-examine the witness as to all matters pertinent to
the issue on trial. Webster v. Lee, 5 Mass., 834.

Prr Curiam. : ' No error.

Cited: 8. v, Poteet, 29 N. €., 357.
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(236)
ANDREW FALLS ET ArL. v. ABNER McAFEE ET AL,

1. In an action upon a bond, the condition of which is to indemnify the plain-
tiffs “for all damages they might sustain by reason of the wrongful suing
out of an injunction” by the defendants to stop the plaintiffs from work-
ing a. certain gold mine, it is necessary for the plaintiffs to show a want
of probable cause for the former suit, and also, in a legal sense, malice in
bringing it.

2. But where it appears that the party whe sued out the injunction really and
bona fide entertained the belief that he had just grounds for his suit, the
idea of malice is negatived, and the action upon the bond cannot be sup-
ported.

Arprar from Pearson, J., at Spring Term, 1842, of Lincorx.

The plaintiffs brought this action of debt upon a bond of the defend-
ants for $3,500, with a condition to indemnify the plaintiffs from all
damage sustained by the defendants’ wrongfully suing out an injunction
to stop them from working a gold mine. The plaintiffs read in evidence
the bond, also a decree of the Supreme Court dissolving the injunction,
and the final decree dismissing the bill with costs. The plaintiffs then
proved that in consequence of the injunction they had stopped working
their gold mine from February, 1832, to February, 1835, and by reason
of thus lying idle the pit had caved in, the ditch filled up, and the washers
and other implements been much injured; they also offered evidence to
show that if they had not been stopped they would have made during the
three years, with the ten hands then working, $3,400 per annum, after
deducting all expenses, which sums they did not make until 1836-37-38,
by reason of being so stopped. The plaintiffs’ counsel then rested the
case. The defendants then proposed to offer evidence to show probable

cause, and to repel the allegation of malice. But the court inti-
(237) mated that it was unnecessary, as the plaintiffs had not made out

a case; for, in the opinion of. the court, to sustain this action it
was necessary to show malice and a want of probable cause, the action
being similar to an action on the case for wrongfully suing a defendant
and helding him to bail, or an action for wrongfully suing out a commis-
sion of bankruptey, or for wrongfully suing out an original attachment,
and differed entirely from an action on a prosccution bond, or an ap-
peal bond, in which latter actions a failure to prosecute with effect was
sufficient. The court was also of opinion that the decree dissolving the
injunction and the decree dismissing the bill did not amount to prima
facie evidence of a want of probable cause and of malice. The plain-
tiffs’ counsel then proposed to offer evidence to show a want of probable
cause and malice, and it was agreed that the same evidence should be
given as had been given in the original case in equity, by which it was
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agreed these facts were established: that one Carpenter contracted to
sell a tract of land to Falls, gave a bond for title, and took notes for the
purchase money; that F alls took possession of the land, but was poor
and unable to pay for it, and did not for several years pay more than
the ordinary rent; that a valuable gold mine was discovered on the land,
whereupon the defendants went to Carpenter and induced him to sell the
land to them and execute to them a deed; that at the time of their pur-
chase they had notice of the claim of Falls, but believed that, by securing
the legal title, they could defeat Falls in a bill for a specific perform-
ance, on account of his Iachés in paying the purchase money, and his in-
ability to pay but for the discovery of the gold mine; that, after obtain-
ing the legal title, they sued out the injunction to prevent Falls & Co.
from working the mine until the equitable title was settled. The court
was of opinion that these facts were not sufficient to show a want of
probable cause, much less were they sufficient to imply malice. It was
then agreed by the counsel to reserve these questions, and let the jury
pass upon the question of damages. The court left that question to the
jury with instructions to find the amount of damages by reason of

the dilapidation of the works, and by reason of the plaintiffs not (238)
getting the several sums of gold as soon by three years as they
would have got it but for the injunction, which would be the interest for
the time. The jury found for the plaintiffs, subject to the questions
reserved, and assessed the damages to $2,094. Upon the questions re-
served the court was of opinion with the defendants, and directed the
verdict to be set aside and a nonsuit entered, from Wh1ch Jud(rment the
plaintiffs appealed. :

Badger for plaintiffs.
Alexander and Caldwell for defendants.

Rurrin, C. J. The counsel for the plaintiffs has not contended that
the Superior Court erred in its opinion ag to the nature of this action,
but admitted that it can only be maintained by showing a want of prob-
able cause for the former suit, and also, in a legal sense, malice in bring-
ing it. That admission was properly made, in our opinion, as has been
already expressed in Davis v. Gully, 19 N. C., 360. But it was contended
that the court erred in holding that the proceedings and decrees in the
former suit did not establish a want of probable cause; and the counsel
endeavored to maintain that proposition by minutely commenting on the
pleadings and proofs in the chancery suits, and also to infer from the
want of probable cause, thus established, the existence of malice. We
cannot, however, recognize any part of those proceedings further than
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they are incorporated into the record of this cause; sinece we are restricted
to this record as the ground of our decision. Now the parties have
agreed, here, on the inferences of fact, which are to be considered as
established by the evidence in the former eauses; and among them is one
which, in our judgment, puts an end to the plaintiffs’ case.

The case, after stating the purchase by Falls and notice of it to the
present defendants, proceeds to admit, on the part of the plaintiffs, that
at the time they bought from Calpenter and filed their bill these defend-
ants “believed that, by securing the legal title, they could defeat Falls in

a bill for SDBClﬁC performance, on account of his laches in paying
(239) the pur chase money and his inability to pay it but for the discov-

ery of the gold mine.” Whether that was a reasonable belief or
not is not material to the question we are now to consider. We remem-
ber, indeed, that counsel gave us much trouble to show that it was not
well founded. But supposing that belief to be without a just foundation,
we are, nevertheless, upon the admission quoted, to take it that it was
really and bona fide entertained. Thus taking it, the ingredient of malice
is absolutely negatived; and the present defendants, instead of having
brought a groundless suit for the purpose of oppressing the present plain-
tiffs and subjecting them to losses, appear only to have honestly sought
from the preventive justice of the court a remedy against impending in-
jury to their right, or supposed right, until that right could be investi-
gated and established. It has turned out, indeed, that those parties had
not the right they then believed they had, and that the present plaintiffs
have sustained a heavy loss from the operation of the process awarded
agalnst them. DBut, much as that is to be regretted, it cannot be repaired
in the present action, as the defendants prosecuted that litigation from
sound motives—just as much so as the present plaintiffs are now prose-
cuting their suit.

The truth is, the party was not so much in fault for askmg the in-
junction as the judge was in error in granting it. The case arose early
after the business of mining began, and the writ was improvidently
awarded, without recollecting at the time that to stop the working of the
mine was alike opposed by the public policy and the private justice due
to the party that might be found ultimately to be the owner; and that
it would the rather promote all interests to appoint a receiver, or take
some other method for having the profits fully accounted for. It is,
indeed, surprising that the present plaintiffs had not, at the first oppor-
tunity, moved to discharge the injunction by submitting to an order for
a receiver. If they had, they would, doubtless, have avoided most of
their losses; and, therefore, they are to attribute them to their own negli-
gence, and must submit to them.

Per Curiam, Affirmed.
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Cited: Mining Co. v. Foz, 39 N. C., 75; Gause v. Perkins, 56 N. C,,
180; Thompson v. McNawr, 64 N. C., 448; Burnett v. Nicholson, 79
N. C,, 551; Parker v. Parker, 82 N. C., 168; Stith v. Jones, 101 N. C,,
365; Mahoney v. Tyler, 136 N. C., 43.

(240)
DeEN ox DEMISE or JOSEPH RICH Axp Wire v. SAMUEL BEEDING.

A deed of husband and wife, dated 1 March, 1834, was offered in evidence. To
prove the due execution of the deed by the wife, a commission dated 17
February, 1834, issued by the court to two justices of the peace to take
the private examination of the wife, reciting that a deed had theretofore
been executed by the husband and wife, and authorizing the justices to
take the private examination, together with the return of the justices in-
dorsed on the deed of 1 March, 1834, was offered in evidence. Held, that
the deed of 1 March, 1834, was not the deed intended to be submitted to
the commissioners, and that their certificate indorsed on that deed was
made without authority, and was, therefore, void, and that, of course, the
deed did not pass the title of the wife.

APrprAL from Pearson, J., at Spring Term, 1842, of Davie.

On the trial of this ejectment it was admitted that the defendant was
in possession, and that the land was once the property of Sarah Hoskins,
who is now the wife of Joseph Rich, and they are the lessors of the plain-"
tiff. The only question was whether a deed executed on 1.March, 1834,
" by John G. Hoskins and his then wife, the said Sarah, was valid to pass
the title of the feme covert. The plaintifi’s counsel insisted that the deed
was invalid as to the said Sarah, first, because the commission to Brock
‘and Ward, the two justices of the peace, to take the examination of
Myrs. Hoskins, supposing it to have issued at the time insisted upon by
the defendant, to wit, 17 February, 1834, in fact issued before the deed
from Hoskins and wife was executed ; secondly, because the commission
when issued, and at the time the two magistrates acted under it, did not
specify the particular deed as to which the examination was to be taken,
but was left blank in that particular; thirdly, because the deed of
Hoskins and wife to the defendant was not acknowledged by Hos- (241)
kins before the commission issued, and in fact was not made until
afterwards. (The other objections of the plaintiffs it is not material to
state, as the court, in their view of the case, did not deem it necessary to
notice them.) It was agreed, provided the court thought the evidence
admissible which was objected to by the defendant because it contra-
dicted the record, that the deed to the defendant was not executed until
1 March, 1834, on which day it was written and executed in the presence
of the magistrates, Ward and Brock, who became subscribing witnesses
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thereto, and then, on the same day, took the examination of Mrs. Hos-
kins, and made the return on the back of the deed, so that in faet, pro-
vided the evidence be admissible, the deed to the defendant was not ac-
knowledged by Hoskins before the commission issued, and was not made
until afterwards; and further provided the evidence be admissible which
18 objected to by the defendant for the same reason, that the deed was
kept by the magistrates and not returned to court until May Term, 1839,
and Hoskins died in April, 1834, so that, in fact, provided the evidence
be admissible, the deed never was acknowledged by Hoskins in open court,
and never was proven as to him. Upon these facts agreed, the court was
of opinion against the defendant, and the jury having found in favor of
the plaintiff, and a new trial having been moved for and refused, judg-
ment was rendered for the plaintiff, from which the defendants appealed.

No counsel for plaintiffs.
Badger for defendant.

Danier, J. Tt is agreed that the lands were once the property of Mrs.
Rich. The defendant is now in possession, and claims title to the same
by a deed, written and executed on 1 March, 1834, by Mrs. Rich and her
then hushand, John G. Hoskins. The lessors of the plaintiff contended

_that Mrs. Hoskins (now Mrs. Rich) had never legally been privately
. examined as to her voluntary assent to the execution of that deed.
(242) The defendant then produced a commission of two justices of the
peace, signed by the clerk of the county court of Rowan, and
igsued at February Sessions, 1834, to take the private examination of
Mrs. Hoskins as to the execution of a certain deed recited in the commis-
ston to have been then (17 February, 1834) executed by John Hoskins
and Sarah, his wife, to Samuel Beeding, and that the said Samuel Beed-
ing had procured the deed to be acknowledged or proven by the said John
Hoskins before the justices of the court of pleas and quarter sessions of
Rowan County. The commission recites that it was represented to the
court that the said Sarah Hoskins, wife of John Hosking, was, on
account of sickness, unable to travel, ete. Under this authority, the de-
fendant offered in evidence the certificate of the private examination of
the feme covert by the said two justices, which certificate was indorsed
on the deed, made and executed on 1 March, 1834 and after the order
was made by the court to take her examination to a deed then said to be
in esse, and after the date of the said commission. It appeared, there-
fore, from the order of the court granting the commission, and the com-
mission itself issning upon that order, that the deed of 1 March, 1834,
was not the deed intended by the court or the parties to be submitted to
the examination of the said commissioners. Their certificate indorsed
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on the said deed of 1 March, 1834, was made without authority, and was,
therefore, void. Waiving, therefore, the consideration of all other objec-
tions, the deed did not transfer the title to the land. The judgment
must be

Per Curiam. Aflirmed.

(243)
NATHAN EASON v. DANIEL DICKSON.

A constable gave a receipt to A. B. as agent for C. D. for a certain note to col-
lect or return. A. B. transferred the receipt to E. F. by an indorsement
on the back of the receipt. Afterwards A. B. collected the money: Held,
that E. F. could not recover this money from A. B. in an action for money
had and received to his use, for the money was received to the use of the
principal C. D., nor could he recover on a count for a bill of exchange, for
it was no bill of exchange; nor on a guaranty, for he had used no dili-
gence in endeavoring to collect, nor given notice to the guarantor of a de-
fault in the principal.

Arpear from Battle, J., at Jonus, Spring Term, 1842,

This was an action of assumpsit, in which the plaintiff declared, first,
on a bill of exchange; secondly, on the indorsement of a constable’s re-
ceipt for a note put into his hands for colleetion ; thirdly, for money had
and received by the defendant to his use. In support of this action the
plaintiff produced a constable’s receipt in the following words: “Re-
ceived of Daniel Dickson for Joseph Whitty one note on Joseph M.
French for $25, interest from 9 November, 1831, to collect or return as
constable. - 12 December, 1831. John G. Hadnot.” On which receipt
was the following indorsement by the defendant to the plaintiff: “Pay
the within to Nathan Fason. 6 Mareh, 1832. Daniel Dickson.” The
plaintiff then introduced a witness, who testified that he passed to the

_plaintiff a promissory note of the defendant for about $35, and that he
afterwards heard the defendant say that he had taken up the note by
giving the plaintiff the before mentioned constable’s receipt and paying
the balance in cash; that at the time he indorsed the receipt he had the
judgment, which the constable had obtained on the note placed in
his hands for collection, of which he did not inform the plaintiff; (244)
that the constable had transferrved the said judgment to one Bar-
bee in payment of a gaming debt, and he, the defendant, had taken it
from Barbee in a trade for a horse. This witness stated further that
Hadnot, at and before the time the constable’s receipt bears date, had
made an assignment by deed of all his property to one Huggins, and was
considered insolvent; that said Hadnot was largely indebted to him for
money which he, the witness, had paid as his surety, and that he could
not collect the same under an execution which he had caused to be issued
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against him. The plaintiff then introduced the clerk of Onslow County
Court, who stated that in 1831, when Hadnot gave the receipt in ques-
tion, he did not appear from the records of the court to have been ap-
pointed constable for that year, though he was acting as such, and had
been regularly appointed constable the year béfore, and was again ap-
pointed such for 1832. Mr. French, who owed the note placed in Had-
not’s hands, was then introduced, and testified that the plaintiff called
on him for the money due on it, but he declined paying it to any person
except the holder of the judgment, and he afterwards paid it to the de-
fendant. At what time this payment was made the witness did not state.
Testimony was then introduced to show that Hadnot ran off and left the
country in 1832, insolvent, and had not since returned. He carried off
two negroes and a horse, and some of the witnesses thought that small
sums of money might have been collected from him up to the time of his
leaving the country. It was further proved for the plaintiff that the
defendant said, “if he, the plaintiff, had not been in such a hurry to jump
upon him, he would have paid him the judgment.” For the defendant
Mry. Whitty was introduced, who stated that the note placed in Hadnot’s
hands belonged to him; that he had delivered it to the defendant to be
put into some officer’s hands to be collected, and that the defendant after-
wards (but at what time was not stated) accounted with him for it.
The court instructed the jury upon this case that the plaintiff could
not recover on the count for a bill of exchange, because the indorsement
of the alleged constable’s receipt could not be considered as a bill
(245) of exchange; but that, if it could, there was no evidence of it ever
having been presented to Hadnot, either for acceptance or pay-
ment, which was necessary even if the drawee had no funds in his hands,
in order to entitle the payee to recover on it as a bill of exchange.
Secondly, that no recovery could be had on the second count, because the
indorsement amounted in law at most to a guaranty, upon which it was
necessary for the plaintiff to show that he had used due diligence in
endeavoring to collect the money from Hadnot, and had given notice of
his failure to get the money from him to the defendant, before bringing
his suit. Thirdly, that the plaintiff could not sustain the last count for
money had and received, because, if, as the plaintiff contended, he might
treat the indorsement of the constable’s receipt as a nullity, it would
remit him to his original cause of action, which would be upon the note
which evidenced the debt due him from the defendant. Further, that the
money paid by French to the defendant, if paid after suit brought, could
not, of course, be recovered in this action; and, if paid before, it was
received by the defendant to his own use, under a distinet claim of title
in himself on account of his purchase of it from Barbee, or it was re-
ceived for the use of Whitty, to whom, in truth, it belonged; and in
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either case it was not received for the use of the plaintiff. In submis-
sion to this opinion the plaintiff permitted a judgment of nonsuit to be
entered, and appealed to the Supreme Court.

J. H. Bryan and J. M. Bryan for plainteff.
Charles Shepard for defendant.

Gaston, J. - In every point of view in which this case can be regarded
we are of opinion that the plaintiff had no right to recover.

By submitting to a nonsuit it must be understood that the facts testi-
fied by the witnesses are admitted to be true, and the sole question is
whether, assuming them to be so, the plaintiff could ask for a verdict.
Now, it is admitted, and if it were not, it is apparent, because of
the reasons stated by his Honor below, that he could not recover (246)
on the first or second count in his declaration. It is insisted, how-
ever, that he might recover on the third count, because the indorsation
made by the defendant to the plaintiff on the constable’s receipt con-
cluded him from denying against the plaintiff that the claim in the con-
stable’s hands belonged, at the time of such indorsation, to the defendant, -
and that he thereby assigned all his beneficial interest therein to the
plaintiff. When, therefore, the defendant afterwards received payment
of this claim, the law raised an assumpsit to pay it over to the plaintiff,
as money received for his use. Now, without stopping to inquire into the
foree of this argument, had the receipt indorsed purported to be for a
claim belonging to the defendant, its foundation is taken away when it is
seen that the receipt declared that the claim belonged to Whitty, was put -
into the constable’s hands for Whitty through the agency of the defend-
ant, and was to be returned or accounted for to Whitty. Upon an in-
dorsation of such a receipt there is no estoppel or legal conclusion against
the defendant that the transaction is not what it purports to be, that is
to say, an order by the defendant to pay over to the plaintiff money due
to Whitty. When this money is afterwards vecelved by the defendant,
the law will indeed raise an assumpsit against him, but it will raise the
assumpsit in favor of the person to whom it was due; and upon the
evidence it was unquestionably due to Whitty, and not to the plaintiff.
The judgment must be .

Per Curiam. ' Affirmed.

Cited: Garrow v. Mazwell, 51 N. C., 530.
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(247)
THOMAS GARDNER v. HENRY ROWLAND,

1. It js not reasonable, and therefore not legal, to presume a more extensive
license than is essential to the enjoyment of what is expressly granted.

2. Therefore, a license to enter a man’s land for the purpose of taking off corn
must be construed a license to enter by the usual mode of access provided
for such purpose, as through the gate or other appropriate entrance.

3. He who abuses a legal license is a trespasser ab initio.

4. Where a map’s hogs get on another’s land, if he lets down a fence to drive
them out, instead of driving them through a gap or gate, when there are
such, he is guilty of a trespass.

Arprar from Bailey, J., at Spring Term, 1842, of Y ancey.

This was an action of trespass quare clausum fregit. The facts were
that the plaintiff had possession of a small tract of land, which was
inelosed and had been in cultivation, and that he had permitted the wit-
ness, who had worked with him in the crop, to put his corn in a house
on said land ; that the house was locked and the key given by the plaintiff
to the witness to get his corn out, whenever he desired; that the witness
let the defendant have some of this corn, who went for it in his wagon;
that the witness told the defendant there were two ways of going into the
field to the house, one at the end, where there were bars, and the other
on the side of the field ; that if he came in upon the side of the field the
plaintiff would not like it; that he, the witness, would prefer that he
should go to the bars; that the defendant went in at the side of the field
with his wagon to the house, got his corn, and returned the same way,
and the witness helped him to put up the fence. There was another

field, which had been in cultivation, about a mile from the plain-
(248) tiff’s house, a part of which had an old fence around it; the

plaintiff had put up a new fence upon this land, but had not
entirely inclosed it; the ends of the new fence did not meet the old fence;
and in this field was a house occupied by a woman by permission of the
plaintiff. The defendant’s hogs got into this field. He let down the new
fence, which had been erected by the plaintiff, and turned them out. Ie
could have driven them out of the field at either end of the new fence,
where it did not join the old fence, but that would have been farther
than where he turned them out.

The court charged the jury, as to the first alleged trespass, that if the
witness had his corn in the plaintifi’s house by the permission of the
plaintiff, and the key had been given up to him to get it whenever he
thought proper, and he, the witness, had sold to the defendant a part of
said corn, the defendant would have a right, in company with the wit-
ness, to enter the field, proceed to the house and get the corn and return,
and that he would not be a trespasser, although there were bars through
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which he might have gone, and he took down the fence and went in upon
the side of the field, provided he did no unnecessary injury to the free-
hold. As to the second alleged trespass, if the plaintiff erected the new
fence, although it did not meet the old fence at either end, and the
defendant let down this fenee and turned his hogs out, it would be a
trespass on the plaintifi’s possession, and would entitle him to recover
nominal damages of the defendant as a wrongdoer. The jury returned
a verdict of sixpence damages. The defendant moved for a new trial, on
the ground of misdirection in the court in stating to the jury that the
letting down the new fence erected by the plaintiff, although it did not
meet the 0ld fence and entirely inclose the field, would be a trespass on
the plaintiff’s possession. The motion was refused, and, judgment hav-
ing been rendered for the plaintiff according to the verdiet, the defend-
ant appealed.

Alexander for plaintiff. (249)
No counsel for defendant.

Gasron, J. In our opinion, both of the questions of law raised on
the trial of this case were against the defendant. The license under
which he sought to justify the first alleged trespass was an implied or
presumed license to enter the plaintiff’s close in order to carry off the
corn which the plaintiff had permitted to be there deposited. Now, it is
not reasonable, and, therefore, not legal, to presume a more extensive
license than is essential to the enjoyment of that which was expressly
granted. The permission to keep the corn on the plaintiff’s premises
cannot be fully enjoyed without the liberty of ingress and egress to and
from the place of deposit, for the purpose of watching over or disposing
of the corn so deposited. But a permission to pass over the plaintifi’s
premises for a particular purpose must be understood to authorize an
entry by the mode of access provided for such purpose, that is, through
the gate or other appropriate entrance into the inclosure, and not by a
breach of the fence, the very purpose of which is to defend and shut out
the premises against all persons but the owner.

As to the second alleged trespass, if its character is to be tested by
common-law principles, it was clearly without justification. Any entry
upon the land of another, against his will and without his aunthority, is
a trespass; and, by the common law, the owner of beasts or stock (as they
are termed with us) is bound at his peril so to keep them as to prevent
their trespassing upon the land of another, whether it be in fact inclosed
or uninclosed. How far this obligation may be changed by reason of the
enactment of our Legislature, whereby every planter is required under
the penalty of $100 to keep a sufficient fence about his cleared ground
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under cultivation, and a remedy is given to him for damage done upon
his inclosed ground by the stock of another, provided it shall appear
that his fence is sufficient (see Rev. Stat., ch. 48), is an inquiry which it
is unnecessary now to prosecute. For, admitting, as appears to have been
assumed below, that no trespass was committed by reason of the defend-
ant’s hogs wandering over the plaintiff’s close, and that the defendant
might lawfully enter thereon for the purpose of removing them, he ought
to exercise this license without unnecessary damage to the plain-
(250) tiff. To pull down the plaintiff’s fence, when there were gaps
through which the hogs might be driven, seems to us an act of this
kind, and, therefore, not warranted by any construction of the law. He -
who abuses a legal license is a trespasser ab initio.
Per Curiam. No error.

Cited: Bear v. Harris, 118 N. C., 481.

MILLER, RIPLEY & CO. v. BENJAMIN RICHARDSON AND
A. A. McDOWELL’S EXECUTORS.

1. It is fraudulent to receive from one partner, for his own separate debt, the
security of the firm, unless he has authority from the other partner to
that effect, or unless the creditor has reasonable and probable cause, from
the conduct of the firm, to believe that such authority has been given.

2. Where a jury are left in a reasonable and real doubt as to the credibility of
a witness, they should disregard his testimony and give such a verdict as
they would have done. if he had not been a witness.

ArpEar from Manly, J., at Fall Term, 1841, of RuTHERFORD.
Assumpsit. The facts of the case were that on 20 March, 1832, A. A.
McDowell, the testator of two of the defendants, became a partner with
the defendants Richardson and others in a store in the county of Bun-
combe, which was under the general management of Richardson, and the
* firm was known as the firm of B. Richardson & Co. DBefore 20 March,
1832, Richardson had been engaged in merchandise, either by
(251) himself or in company with one Gray, and had contracted debts
to a large amount in Charleston, South Carolina, in his own name
and in the name of Richardson & Gray, and among others was indebted
to the plaintiffs in the sum of $6,000, or thereabouts. In June, 1832,
Richardson went to Charleston, leaving McDowell in Burke, and on the
19th of the month executed to the plaintiff, for his own debt and the debt
of Richardson & Gray, two promissory notes, the one for $3,040.80, pay-
able one day after date, and the other for $3,147.20, payable six months
after date, signed B. Richardson & Co. McDowell having died, the
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plaintiffs instituted this action against his executors and Richardson.
There was no evidence of any assent, on the part of McDowell or the
other partners, to the transaction between the plaintifis and Richardson
in relation to his giving the notes in question, except the deposition of
one William Spann, who deposed that he heard McDowell say on one
occasion, when speaking of the partnership affairs, that himself and the
other partners had authorized Richardson to take up debts of his (Rich-
ardson’s) in Charleston for the amount he and the other parties owed
Richardson, being about $4,300. The character of the witness Spann
was attacked by McDowell’s executors, and several witnesses testified as
to his general bad character. On the part of the plaintiffs several wit-
nesses testified to his good character, and the defendants relied, and by
their counsel commented, on various facts and circumstances growing
out of the trial, to show that the witness had not deposed truly. The
court charged the jury that if the notes sued on were given for a pre-
existent debt or debts of one of the partners, as to the others it was a
fraud in law ; but that this legal fraud might be rebutted, either by proof
that Richardson was authorized or that the plaintiffs had reason to
think so. The court also charged that if the witness Spann was believed,
the plaintiffs were entitled to recover; but that his credit was a matter
for the sole consideration of the jury; that they were to weigh the testi-
mony, and if their minds were left in a state of equilibrium, so that they
could not tell how the matter was, then they ought to find for the -
defendants, MeDowell’s executors, so far as Spann’s testimony (252)
was concerned, for the plaintiffs ought to make out their case.

The jury returned their verdict in favor of McDowell’s executors and
against Richardson. A new trial having been moved for and refused,
and judgment being rendered pursuant to the verdiet, the plaintiffs
appealed.

Badger and Bynum for plaintiffs.
Caldwell for MeDowell’s executors.

Rurrin, C. J. The judgment in this case must, we think, be affirmed.
It is too late to question the general proposition first stated by his Honor,
that it is fraudulent to take from one pariner, for the separate debt of
that partner, a security of the firm, unless there be evidence of an au-
thority from the other partners to give the security, or that the ereditor
had reasonable and probable cause, from the course of dealing of the
parties or the like,.to believe that such authority had been given. To
that extent the majority of the Court thought themselves bound to go in
Cotton v. BEvans, 21 N. C.; 284; and, even in that, one of the Court
thought we were going too far, and that, however honest the intention of

179



IN THE SUPREME COURT. [24

MILLER v. RICHARDSON.

the creditor might be, he could not enforce the security of the firm with-
out establishing a previous express authority or a subsequent assent of
the other partners. A broader doctrine, then, than was held in Cotton
v. Bvans in favor of the creditor cannot be admitted ; and, without doing
s0, the judgment in favor of the defendants cannot be disturbed; for the
case states there was no evidence of an assent by MeDowell, but the tes-
timony of the witness Spann, and the jury were told, if they believed
him, to find for the plaintiff.

Whether this last position as to the effect of Spann’s testimony be cor-
rect or not, we do not stop to consider, inasmuch as it was in favor of
the plaintiff, who is the appellant, and, therefore, is not open to reéxami-
nation. As the jury did not believe the witness, the plaintiff’s case was
without evidence, and the verdict was properly rendered, unless the judge

erred in his subsequent observations to the jury upon the effect
(253) they should give to the evidence offered and the circumstances

relied on for the purpose of discrediting the witness. We are not
sure that we entirely apprehend the meaning of his Honor, as the state-
ment in the record is not expressed with his usual perspicuity. But as
understood by us, we agree to the directions. It is to be recollected that
it is before stated that there was no evidence to charge McDowell but
that of Spann, and that many witnesses had been called to impeach and
sustain his credibility, and various othér circumstances arising out of
the trial were also relied on by counsel in the argument, and that all
these things were left to the jury to be weighed by them as their exclusive
province. Thereupon the judge told them that if they believed Spann,
they should find for the plaintiff; but if they disbelieved him, then, of
course, they should find for McDowell. There was, however, a third case
which might happen, namely, that after weighing the evidence for and
‘against Spann’s credit, the jury might not be able to determine, in their
own minds, which preponderated, or to say whether or not he was enti-
tled to credit; and, in that event, the judge delivered his opinion to the
jury, that, so far as concerned Spann’s testimony, they should find .for
the defendant, if their minds were in a state of equilibrium, so that they
could not tell how the matter was, that is to say, whether that witness
was to be believed or not. We imagine that the case supposed will sel-
dom occur, and that juries are not often so absolutely undetermined
upon the eredibility of a witness as not to be able to say one way or the
other. " But if such occurrence should happen, we are not prepared to
say that the rule laid down by his Honor is wrong, but we rather concur
in it. For if the point to which a witness is called be essential to the
party, it behooves him to establish it by a witness whom the jury do
believe ; otherwise, he does not establish it at all. Consequently, if the
jury be left in a state of reasonable and real doubt and uncertainty as to
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the credibility of the witness, they eannot, with safety, found a verdict
on his testimony, but must give the verdict they would if his testimony
was struck out.

Prr Curiam.

No error.

(254)
HUGH MOFFITT’S ADMINISTRATORS v. TIDENCE LANE.

1. In an action by an administrator t'o recover a debt due to his intestate, a
release by a distributee to the administrator of all his interest in the
said debt, if recovered, and also a release by the administrator to the
distributee of all claim upon him for any part of the costs of the suit, if

he should fail, will render the distributee a competent witness for the
administrator,

2. And per GasToNn, J., the rélease by the distributee to the administrator will
of itself render him a competent witness.

Arpmar from Dick, J., at Spring Term, 1842, of Raxporrm.

The action was debt upon a bond given by the defendant to the plain-
tiffs’ intestate. On the trial of the cause the execution of the bond was
admitted, and the defendant relied on his plea of payment, and intro-
duced witnesses to establish his plea. The plaintiffs then offered one
Thomas Moffitt as a witness, who was objected to by the defendant on
the ground that he was a son and one of the distributees of Hugh Moffitt,
the intestate, which fact was admitted by the plaintiff. The said Thomas
Moflitt then executed and delivered releases to the plaintiffs, a copy of
which is as follows:

Know all men by these presents, that I, Thomas C. Moffitt, have
released, and by these presents do release and discharge and forever
acquit Charles Moflitt and William Moffitt, administrators of Hugh Mof-
fitt, deceased, of .all claim, interest, demand, right of action and recovery,
for or on aecount of any part or portion, interest or claim, possibility
thereof, which I have or can or may have to any share of the demand of
$347.53, being a note or bond claimed by Tidence Lane by said
administrators as due the estate of Hugh Moftit, deceased, with (255)
a credit thereon of $37.40, 8 May, 18383, which note or bond pur-
ports to be due 2 November, 1832. And I make, execute, and now de-
liver this releage for and in consideration of 5 shillings to me in hand
paid by the said administrators, the receipt of which I hereby acknowl-
edge. Tuomas C. Morrrrr. [sear]

24 March, 1841, '

For the further consideration of 2 shillings to me in hand paid by the
next of kin of Hugh Mofiitt, deceased, I do hereby release to them and
their assigns all my interest in the debt sued for by the administrators
of the said Hugh Moffitt against Tidence Lane and now on trial.

Tromas C. Morrrrr. [sEAL]
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And 1 hereby release to the aforesaid William Moffitt and Charles
Moffitt, administrators of Hugh Moflitt, deceased, for 2 other shillings
to me in hand paid by them, a sufficiency of Hugh Moffitt’s estate to
satisfy all my portion of the costs which has acerued or shall accrue,
and for which I may be Hable in a suit now pending and on trial, by
said administrators v. Tidence Lane.

Traomas C. Morrrrr. [sEAL]

The plaintiffs also executed and delivered to the said Thomas C. Mof-
fitt a release of which the following is a copy, viz.:

For 1 shilling paid down we hereby release to Thomas C. Moffitt all
liability and charge from any and all costs accrued or which may acerue
in a suit now on trial, ourselves against Tidence Lane. 1 April, 1842.

Wiruram ‘B, Morrrrt. [sEaL]
Cuarces MoFFITT. [sEAL]

The defendant still objecting to the introduction of the said Thomas

C. Moffitt as a witness, notwithstanding the execution and delivery

(256) of the releases above set forth, the objection was overruled by the

court, and the witness sworn and examined. The jury returned a

verdict for the plaintiffs, a new trial was moved for and refused, and

judgment being rendered pursuant to the verdict, the defendant appealed
to the Supreme Court. :

Mendenhall for plaintiffs.
- Winston for defendant.

Gaston, J. Tt is impossible to reconcile with each other the various
decisions which have been made respecting the nature of the interest
which disqualifies a witness from giving testimony. But the general
principle unquestionably is that it must be a direct and certain interest
in the event of the cause. Tried by this principle, I should think that
the first instrument executed by the witness removed all objection to his
competency. According to our law, every plaintiff, whether suing in an
individual or a representative character, is bound to give sureties for the
costs, and is personally responsible for them. When he sues as an execu-
tor or administrator bona fide for the benefit of those interested in the
estate, he is entitled as against them to be reimbursed out of the estate,
and, therefore, the residuary legatee or next of kin has a direct interest
that the cause be successfully prosecuted, not only because in that event
his legacy or distributive share will be increased, but because, in the
event of failure, it will suffer diminution by reason of the costs to be,
reimbursed thereout. But when the residuary legatee or next of kin has
assigned and released his beneficial interest in the subject-matter de-
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manded, to the individual sustaining the character of executor or admin-
istrator, and such assignment and release arve accepted, then all
interest in the cause is extinguished. He has no longer a right to (257)
the thing, if recovered; and he is no longer responsible for the

costs if the thing be not recovered, because the suit is prosecuted, not for
his benefit, but for the benefit of his assignee, the executor or adminis-
trator himself. ‘

This, however, must be understood to be my individual opinion, and
not that which I am authorized to declare as the opinion of the Court;
and I also would add that it is an opinion which I shall be very willing
to reconsider and to abandon should it.prove erroneous.

But all the Court agree that when to this assignment is added the
actual release of the executor or administrator to the legatee or next of
kin of all liability for costs, as is done by the fourth instrument set forth
in the transeript, then the witness stands indifferent, and is competent.

Per Curiam. No error.

STATE v. HARDY CARROLL.

When, upon a conviction for a clergiable offense, the defendant prays the
benefit of clergy, and the Attorney-Gemeral or solicitor for the State ob-
jects, upon the ground that the prisoner has before had the benefit of
clergy allowed him, he must present this objection in the form of a coun-
terplea in writing.

Arrrar by the Attorney-General from Settle, J., at Spring Term,
1842, of WAKE. ,

The following case was presented by the record: The prisoner (258)
was indicted for, and convicted of, grand larceny. The Attorney-
General having moved for judgment, the judge demanded of the said
Hardy Carroll, the prisoner, what he had to say why sentence of death
should not be pronounced against him, whereupon the prisoner, through
his counsel, craved the benefit of his clergy; upon which it was suggested
by the Attorney-General that the prisoner had before been convieted
of a grand larceny and felony, and had then extended to him his clergy,
and, as such, was not entitled to it the second time, and offered to the
court the original records, showing the former conviction and the fact of
the prisoner’s then having had the benefit of his clergy. It was objected
by the prisoner’s counsel that there should be a counterplea in writing,
and that it should set forth the former indictment, verdict, and judg-
ment, and that the objection could not be received ore tenus, as the
prisoner had a right to reply nid tiel record, and that he was not the

same person, and had a right to a trial by a jury as to hig identity. The
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court, being of this opinion, sustained the prisoner’s objection to the ore
tenus suggestion of the Attorney-General, and allowed him his clergy,
and thereupon pronounced the following judgment, to wit, that the pris-
oner be twice publicly whipped, and receive at each of the said whip-
pings thirty-nine laghes on his bare back. Whereupon the Attorney-
General prayed an appeal to the Supreme Court from the judgment of
the court extending to the prisoner the beneﬁt of clergy, which appeal
was allowed by the court.

J. H. Bryan (by appointment of the Court) for the State.
Attorney-General on the same side.
dege1 for defendant.

(259)

Danrter, J. The prisoner was convicted of grand larceny. - When he
was brought up for judgment he prayed the benefit of clergy. The
prayer was resisted on behalf of the State, and the Attorney-General

offered to read to the eourt the record of a prior conviction for the
(260) same offense, when the prisoner had once before been allowed his

clergy. The court refused to hear, in this way, the evidence of a
former conviction and allowance of clergy. We are of opinion that the
conrt acted correctly. When the benefit of clergy is demanded by a
prisoner, who can only once receive it, and the prayer is entered on the
record, the State may file a counterplea, stating that he has had it be-
fore, in order to bar his present claim. But where no counterplea is
filed, clergy is allowed of course. 1 Chitty Crim. L., 688, 689 (Am. Ed.).
The counterplea always recites the record of the prior conviction, the
prayer of clergy, and the allowing of the same by the court; and then
it makes an averment that the prisoner is the same person who was so
convicted, and no other or different person; and the plea concludes with a
prayer that the prisoner receive judgment fo die according to law. To
such a counierplea the prisoner may reply nul ¢iel record, and also deny
that he is the person named in the said record. Scott’s case, 1 Leach Cr.
Cases, 402, 403 (4 Ed.). If the State was not compelled to counterplead
on the record, the prisoner would be unable to put in his replication and
make up an issue as to his identity to be submitted to a jury, which he
is entitled to by law. It is, therefore, not admissible for the Attorney—
General to counterplead ore fenus at the bar; the plea should be filed in
writing. The form of such a plea may be seen in Scott’s case, cited
above. The judgment must be

Prr Curiam. Affirmed.
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(261)
JOHN WADDELL v. SAMUEL MOORE
1. Where a bond was made payable to A as executor, with a condition that the
obligor would pay a certain sum for the lease of lands belonging to the
estate of A’s testator, and to return the premises in good repair: Held,

that the suit may be brought in the name of A without describing him
as executor—the words “executor, etc.,” being mere surplusage.

2. In such a case the guardia.n of wards, who are in equity entitled -to the
rent, is a competent witness for the plaintiff.

Arrrar from Manly, J., at Spring Term, 1842, of Herrrorp.

The action was brought upon the penal bond of the defendant, with
condition to return in good repair at the expiration of his lease a eertain
farm belonging to the estate of Titus Darden, deceased, and to pay the
rent of the same to the plaintiff as executor of the said Titus Darden.
The bond was delivered by the plaintiff to one Jesse Darden, upon his
(Jesse Darden’s) appointment by the county court of Hertford to be
guardian to the children of Titus Darden, and before the commence-
ment of this action. The breach assigned was that the fences on the
premises were not in the order required. The bond was offered in evi-
dence and objected to on the ground that it was payable to the plaintiff
ag executor, etc., whereas the bond described in the pleadings did not
appear to be payable to him in that capacity. This objection was over-
ruled and the instrument admitted.

In the course of the trial the plaintiff offered the guardian of the chil-
dren of the said Darden as a witness, who stated that this suit was
brought for the benefit of his wards, and, if it should be deter- (262)
mined against the plaintiff, he (the witness) expected to pay the
cost out of the income of the children. This witness was objected to on
the ground of interest, but the objection was overruled. The jury found
a verdict foi the plaintiff. A new trial having been moved for and
refused, and judgment being rendered pursuant to the verdiet, the de-
fendant appealed.

No counsel for plaintiff.
A. Moore and Iredell for defendant.

Danier, J. The defendant executed to the plaintiff, “executor of
Titus Darden, deceased,” the bond declared on. The bond was condi-
tioned, at the expiration of the term, to return in good repair the farm
belonging to the heirs of Titus Darden, which farm the defendant had
leased for a term of years. The damages to be recovered on a breach of
the conditions of this bond could not in any way be made the personal
assets of the testator. The obligee being described in the bond “executor
of Titus Darden” does not in law ecompel him to sue as executor. The

185



IN THE SUPREME COURT. (24

FULLER v. WADSWORTH.

words are but surplusage ; and he may and ought to sue in his own name,
as on a bond in which he has the legal title. The plaintiff placed his
bond in the hands of the guardian, because, in equity, the heirs of Dar-
den had a right to all the benefit arising under it.

Secondly, the guardian was not a party to the record in this suit, and
was not personally interested in the event of the suit. He had no inter-
est in the damages or in the record. The circumstance that the guardian
felt himself bound to pay the costs out of the funds of his wards, if the
defendant should prevail and have judgment to recover his costs, did not
disqualify him from being a witness.

Prr Curiam. No error.

Cited: Savage v, Carter, 64 N. C., 197.

(263)
DeN oNn DEMISE ofF CHARLES FULLER v. BARNABAS WADSWORTH.

1. Where a demise in a declaration in ejectment was laid to be on 1 January,

and the service of the declaration appeared by the sheriff’s return to

., have been made on 31 December preceding: Held, that, after the defend-

ant has confessed the lease, entry and ouster, he is preciuded from making
any objection to the declaration on that account.

2. A mortgagee, after the day of payment passed, may bring an action of eject-
ment against the mortgagor, without any notice to quit or demand of
possession.

Arprear from Baftle, J., at Spring Term, 1842, of Lexorr.

This was an action of ejectment, on the trial of which the following
facts were agreed upon: On 4 November, 1835, the premises in dispute,
and of which the defendant was in possession, were mortgaged by him to
William D. Mosely. After the mortgage became forfeited, to wit, on 23
November, 1838, the said William D. Mosely, by deed, conveyed his in-
terest in the said mortgaged premises to the lessor of the plaintiff,
Charles Fuller. At Spring Term, 1838, of Lenoir, the lessor of the
plaintiff obtained a judgment against the defendant Wadsworth, upon
which a writ of fi, fa. was issued and levied by the sheriff upon the said
Wadsworth’s equity of redemption in the said lands; and on the first
Monday of July, 1838, the said equity of redempiion was sold by the
sheriff at public sale, when the lessor of the plaintiff became the pur-
chaser, and on 7 April, 1840, the said sheriff executed to the purchaser
a deed for the same. The declaration in ejectment was issued to the

county court of Lenoir, at January Term, 1839, and the demise
(264) therein stated was on 1 January, 1839, The defendant has never
been out of the possession of the premises since the date of his
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mortgage to William D. Mosely, and there was no evidence offered by the
plaintiff of a notice to the defendant to quit, or demand of possession,
before the bringing of this action. The declaration in this case appears
from the return of the sheriff, indorsed on the same, to have been served,
as follows: “Executed by delivering a copy of this on 31 December,
1838.” The defendant had, as it appeared from the record, confessed
lease, entry, and ouster, and pleaded not guilty. Upon these facts, the
court was of opinion that the plaintiff was entitled to recover, and ren-
dered a judgment accordingly, from which the defendant appealed.

J. W. Bryan and Iredell for plawmtiff.
J. H. Bryan for defendant.

Dawier, J. Tirst, the possession of Wadsworth, the mortgagor, was
not adverse to Mosely, the mortgagee. Mosely, therefore, had a right to
convey, and he did convey to Fuller on 23 November, 1838. Fuller
‘brought ejeciment to January Term, 1839, of Lenoir County Court. The
date of the demise in the declaration was on 1 January, 1839, when
Fuller had a title to the possession. The sheriff, however, returned on
the declaration that he had delivered a copy thereof to the defendant
“on 31 December, 1838.” We think that, as the defendant, at January
Sessions, 1839 (after the date of the demise), accepted a copy of this
declaration, and entered into the common rule to confess the lease men-~
tioned therein, ete., he was precluded from making any objection on the
score of the declaration being served on him by the sheriff before the
date of the demise in the said declaration.

Secondly, the mortgage money not having been paid at the day men-
tioned in the mortgage deed, the mortgagor was thereafter but a tenant
at sufferance. In such a case neither notice to quit nor a demand of the
possession is necessary before bringing ejectment. Patridge v. Beers, 5
Barn. and Ald., 604; Coote on Mortgages, 326, 827. The mort-
gagor in such a case can sustain no injury for the want of a de- (265)
mand of the possession; for he need not defend. Then the judg-
ment is only against the casual ejector, and if the mortgagor surrenders
the possession on the service of the declaration, the plaintiff can recover
neither damages nor the costs of the ejectment in an action for mesne
profits.

Per Curiam. Affirmed.

Cited: Williams v. Bennett, 26 N. C., 127; Gelliam v. Moore, 44
N. C, 98; Thompson v. Red, 47 N. C., 418; Jones v. Hill, 64 N. C.,
200; Isler v. Koonce, 81 N. C., 382; Oldham v. Bank, 84 N. C., 307;
Killebrew v. Hines, 104 N, C., 196.

187



IN THE SUPREME COURT. [24

STATE v. RED.

STATE v. JOSEPH RED.

1. The solicitor for the State is not entitled to a fee on a recognizance to keep
the peace. :
2. When such a recognizance is taken and not returned to the term of the
" court to which it is returnable, and the recognizance is not broken before
the return term, no costs can at a subsequent term be awarded against the
defendant. .

3. If a magistrate fails to return at the proper term a recognizance to keep
the peace, and the recognizance is broken, the solicitor for the State may,
at a subsequent term, cause the recognizance to be returned, suggest a
breach, enter a judgment nist, and issue a scire facias.

ArpEaL from Bailey, J., at Spring Term, 1842, of HeENDERSON.

The defendant, on 4 June, 1841, had entered into a recognizance be-
fore a justice of the peace to keep the peace, and to make his apparance
at the next term of Henderson County Court, which was to be held on.19
July thereafter. The recognizance was not returned to the county court

until February Term, 1842, when the court ordered that the de-
(266) fendant be discharged upon the payment of costs, including a fee

for the solicitor for the State. From this order the defendant.
appealed to the Superior Court. In this eourt it further appeared that
the person who had taken out the peace warrant did not desire that the
defendant should be held longer under recognizance. His Honor was of
opinion that the solicitor for the State was not entitled to a tax fee in
proceedings on a peace warrant, and that, as the recognizance did not
appear of record at July Term, when it was returnable, the defendant
was not liable to pay any costs on the proceedings, and gave judgment
accordingly. From this judgment the solicitor for the State appealed to
the Supreme Court.

Badger (by appointment of the Court) for the State.
No counsel for defendant.

Danirr, J. The State’s attorney has no fee, in a case like this, at the
common law; the Legislature has not given him a fee; and the judge,
therefore, was right in saying that.he was not entitled to one. The recog-
nizance was returnable to July Sessions, 1841, of Henderson County
Court. The defendant and his bail were by it bound to keep the peace
only up to that time. There is no entry of continuance on the record of
the proceedings from July Sessions, 1841, to February Sessions, 1842.
The recognizance, not having been broken, was at an end by its very
terms at July Term, 1841. No costs had then accrued except the con-
stable’s fee, for which the court could not give judgment against the de-
fendant at February Sessions, as the proceedings were then not legally
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before them, or, rather, the party was not then legally in court. If the
recognizance had been broken before July Sessions, it then might have
been carried in at that term or at a subsequent term, a suggestion of the
breach entered of record, and a judgment nisy rendered so as to lay a
foundation for a scire facw,s The debt due to the State, on a breach of
such a recognizance before the term at which it is returnable into

court cannot be defeated by the magistrate’s omitting to return it, (267)

as he ought to have done.
Prr Curiam. ‘ Affirmed.

STATE To0 TaHE UsE oF DUNCAN McRAE’S ADMINISTRATORS
v. STEPHEN WALIL AND OTHERS.

1. It is not necessary that the county court, authorized to appoint a constable
in the case of a failure by the people to elect one, or in case of a vacancy
from any other cause, should. be the court immediately succeeding the
time appointed for such election, or immediately succeeding such vacancy.
The county court, at a subsequent term (seven justices being present)
may fill the vacancy.

2. An entry on the county court records that “On motion, A B was permitted
to renew his bond as constable by giving C D and E F as securities in
the sum of $4,000,” is not evidence that A B was duly appointed a con-
stable.

3. A bond, executed by A B in pursuance of such an order, and without any
other evidence of his appointment as constable, could not legally be ac-
cepted by the court, and is therefore void.

Arprar from Nash, J., at Spring Term, 1842, of Ricamoxp.

This was an action of debt brought against the defendants as the sure-
ties of S. H. Sedbury, on a paper-writing purporting to be a bond, pay-
able to the State of North Carolina, and which is in the usual form of
a constable’s bond for Richmond County The paper—wmtmg is dated
16 April, 1839. The subseribing witness proved the signing and sealing
of the paper, and its being left in his possession by the obligors, he being
the clerk of the court of pleas and quarter sessions of Richmond
County, and that it was by him filed with the constable’s bonds, (268)
in his office. Further, to prove the delivery of the paper and its
acceptance by the county court as a bond, the records of the said court
at their sessions in April, 1840, were produced by the plaintiff, on which
is.the following entry: “On motion, S. H. Sedbury was permitted to
renew his bond by giving L. Garrett and Stephen Wall as securities, in
the sum of $4,000.” Upon the preceding page of the said records is an
entry showing that more than seven magistrates were on the bench to lay
the county taxes, and the next succeeding entry is as follows: “On
motion, W. G. Webb was duly elected county trustee, and B. C. Coving-
ton treasurer of public buildings.” To other entries are then made,
and then follows the one first above recited. It was admitted that Sed-
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bury was not elected by the people a constable, neither was he so elected
by the county court. Objection to the reading of the paper to the jury
was made by the defendant’s counsel, on the ground that, there was no
evidence that the said paper-writing had ever been received by the State
of North Carolina or by its legally constituted agent, and that if there
was an election at April Term, as there was no evidence of there being a
vacancy to be filled, such election was illegal and void. The court was
of opinion that, as Sedbury had not been elected a constable in either of
the modes pointed out by law, the county court was not the legally con-
stituted agent of the State to receive this paper-writing as a bond, and
that it was, therefore, void, never having been completed by a legal de-
livery. In submission to this opinion, the plaintiff suffered a nonsuit,
and appealed to the Supreme Court.

Winston for plaintiff.
Badger and Strange for defendants.

Gasron, J. All the law relating to the appointment of constables, and
to their qualification and giving security for their faithful performance
of duty, is to be found in chapter 24, Revised Statutes. The important

provisions of this chapter which bear upon the matter in con-
(269) testation are these: There shall not be more than one constable in

each captain’s district, except that in those districts which include
county towns there may be two constables. The constables are to be
elected in the respective districts by the freemen thereof, in the month
preceding the first term in each year of the county court held after the
first day of January, and the persons so elected shall take the oath of
office and enter into official bonds, with approved sureties, in that court.
Should there be a failure in any captain’s district to elect a constable,
or should any one elected constable die, or from any other cause fail to
qualify and enter into the requisite bond, it shall be proper for the court
which shall next happen, seven justices being present, to supply the
vacancy occasioned by such failure. And upon the death or removal
of a constable out of the county in which he was elected or appointed, it
ghall be lawful for the justices of the county court, seven justices being
present, to appoint another person in his stead, who shall be qualified,
and act until the next election of constables. And the bonds required
from constables shall be made payable to the State in the sum of $4,000,
conditioned for the faithful discharge of duty and diligently endeavoring
to collect claims received for collection, and faithfully paying over the
sums so received unto the persons to whom the same may be due; and
suits may be brought and remedy had on such bonds in the same manner
and under the same rules and restrictions as upon the official bonds of

sheriffs and other officers.
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In S. v. Shirley, 23 N. C., 597, we felt ourselves constrained to hold
that it was essential to the validity of an instrument, declared on as a
constable’s bond, that it should be delivered to or accepted by an author-
ized agent of the State. The question, therefore, now presented resolves
itself into this: Was there any evidence in this case from which such
delivery or aceeptance could rightfully be inferred?

The county court in this case undertook to act for the State, and to
accept this bond. Two objections are made to its authority: first, for
that the power given to the county court to appoint a constable
when there is a failure to elect by the people, or a failure to (270)
qualify on the part of the person -elected, belongs to that body
only when sitting at its first term that may follow after the failure; and,
secondly, because no appointment of any kind was made under which
this alleged bond was executed.

It seems to us that the act under consideration does not very happily
or perspicuously -express the will of the Legislature, and calls for a
benign interpretation from the Court to give effect to what we must
understand to be its purpose. It centemplates that there shall be this
useful officer in every captain’s district, and when such an officer shall
not be elected, or, if elected, shall fail to qualify, it makes it the duty of
the court to provide one without delay: “It shall be proper for the court
which shall next happen as aforesaid, seven justices being present, to
supply any vacancy ocecasioned by said failure.” This is not to be re-
garded as a special authority to make an appointment, given to the seven
justices who may happen to attend at that term, which authority may
be exercised or not, at their discretion, but as a command imposed upon
the court, to be executed forthwith, provided the requisite number for
executing it be present. The main purpose is to have the vacancy sup-
plied ; the next, to have it supplied without delay; and we hold it a rea-
sonable construction of the act, and, therefore, a rightful construction,
that if, from the want of the necessary number of justices or from in-
attention, this duty is not executed at the first term, not only the court
may, but it is bound to, execute it at a subsequent term, provided the
necessary number of justices may be had. If, therefore, in this case it
appeared that the justices had appointed this constable at the April
Term, no election having been made in that digtrict by the popular voice,
we should hold the appointment good, and the bond legally delivered,
because accepted by the authorized agents of the State.

But the record exhibited shows no appointment of constable then made.
It states the election by the court of a county trustee, and of a treasurer
of public buildings, and adds: “On motion, S. H. Sedbury was permitted
to renew his bond as constable by giving L. Garrett and Stephen
Wall as securities, in the sum of $4,000”; and the case made is (271)
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express that it was admitted by the parties “that Sedbury was not
. elected by the people as constable, neither was he so elected by the county
court.” It has been argued that this admission of the parties must be
understood with a necessary exception, “unless such record does, in law,

constitute an appointment.” We think the argument fair, and, there-
fore, view the admission as being thus modified. Now, what may mean
an order that a man “be permitted to renew his bond as constable” it is
not a little difficult for us to pronounce, because our laws are entirely
. silent in regard to a proceeding of this sort. It is required of guardians
“to renew their bonds every three years during the continuance of their
respectiwe guardianships,” and it is possible that the court, or the eclerk
who entered the order, supposed there was some similar provision with
respect to constables. But be this as it may, the renewal of a bond given
in any character necessarily implies that the character has been pre-
viously conferred and is still continuing, and cannot, without violence,
be tortured into the making of an original appointment conferring that
character. We are disposed to make every reasonable allowance for the
wretched manner in which records of this kind are kept—an evil growing
worse and worse every year, and threatening consequences most injurious
to the community—but we must remember that, as this is a record, and,
therefore, imports absolute truth, we must understand it according to its-
terms, and not change its sense by conjecture. The county court, there-
fore, did not appoint Sedbury constable; and he was not elected constable
by the people. The court, therefore, had no authority to take a bond
from him as constable, and the instrument declared on as such was not
accepted by any authorized agent for the State.

We hold it unnecessary to enter into the discussion which has been had
_at the bar as to the validity of acts done by officers de facto, who were
not officers de jure, or the responsibility of persons undertaking to act as

officers who are not such. This action is not brought personally
(272) agalnst Sedbury, nor to enforce any liability which the common

law 1mposes Tt is an action given by statute upon bonds taken
under the provisions of a statute, and W111 not lie upon instruments pur-
porting to be bonds, but which that statute does not authorize.

We cannot refrain from expressing our regret at the inconveniences
resulting from those blunders which cause men who are not officers to be
held out to the world as effectually deserving confidence, because bound
by oath and bonds to a faithful discharge of duty; but with us it is a vain
regret. We must administer the law as it is. The remedy, if there be
one, is committed by the Constitution to other hands.

Per Curiam. - . Affirmed.

Cited: S. v. Powell, post, 276; S. v. Lightfoot, post, 309 ; Burke v.
Elliott, 26 N. C., 362; 8. v. Pool, 27 N. C., 111; Forbes v. Hunter, 46
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STATE 1o THE USE oF ALEXANDER LITTLE v. STEPHEN WALL
AND OTHERS.

Seven justices must necessarily be present to make a valid appointment of a
constable. If a less number be present, the appointment and the bond
taken under it are both void. ,

Arprar from Nash, J., at Spring Term, 1842, of Ricemonb.

This was an action against the defendanis as securities for one S. H.
Sedbury on a paper-writing purporting to be a bond for the faithful dis-
charge of the duties of a constable by the said Sedbury. The paper was
dated 16 April, 1839. The subscribing witness proved the signing and
sealing of the sald paper-writing, and that it was by the obligors
left with him; that he was the clerk of the court of pleas and (273)
quarter sessions of Richmond County, and that he filed the said
paper-writing among the constables” bonds in his office. TFurther, to
prove the delivery and acceptance of the said paper-writing, the plaintiff
produced the records of Richmond County Court, upon which, at April
Term, 1839, thereof, appeared the following entries: “The resignation
of 8. H. Sedbury, constable, was received and filed.” “On motion, S. H.
Sedbury was again permitted to renew his bond as constable, by giving
as security Stephen Wall and Stephen Parker, his securities.” On the
preceding page it appears that a number of justices, more than seven,
were present to lay the county taxes, and the above entries immediately
succeeded. The plaintiff further produced the records of the said court
at their session in January, 1839, on which is the following entry: “Sat-
urday, 26 January, 1839, court met at 12 o’clock; present, William
Powell, E. T. Long, and J. W. Terry, justices present and presiding.
On motion, S. . Sedbury was permitted to renew his bond as constable,
by giving as security John Morrison and William Powell,” the said
William Powell being one of the presiding magistrates. It was admitted
that the said Sedbury was not elected by the people nor by the court as
constable. The same objection was made by the defendant’s counsel to
the reading of the paper-writing to the jury in this case as in S. v. Wall,
ante, 267, with the additional objection that if the court, at January
Term, 1839, did make an election, only three magistrates being present,
the election was null and void; but if valid, the said Sedbury had no
right to resign at April Term, and the court then present no legal power
to accept said resignation. And if at April Term they did elect said
Sedbury constable, such election was void, either because the said election
was not had at the time appointed by law, or because, if he was duly
elected at January Term, he was still the constable, and there was no
vacancy to be filled.
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The court being of opinion for the defendant, the plaintiff submitted
to a nonsuit and appealed.

(274) Winston for plaintiff.
Badger and Strange for defendant.

Gaston, J. The principles which we felt it our duty to sanction in
8. v. Wall, ante, 267, lead us necessarily to the aflirmance of this judg-
ment also. Sedbury never was appointed constable, as far as we see.
The order of the court at January Term, 1839, was not an appointment;
indeed, the court could not then have made an appointment, because the
power is, in express terms, restricted to a court consisting of seven jus-
tices. The alleged resignation of his office at the April Term following
was perfectly nugatory, even if the court had*power to receive the resig-
nation (of which power nothing is said in the act), because there was
no office to be resigned. Now, it may be that the subsequent entry on
the record, “On motion, S. H. Sedbury was again permitted to renew his
bond as constable, by giving as security Stephen Wall and Stephen Par-
ker, his securities,” was a misprision of the clerk, and, in truth, upon the
supposed resignation of Sedbury he was then appointed constable to fill
a vacancy which had been caused by a failure of the people to elect before
the preceding term. But the record must speak for itself, and we cannot
make that an appointment which purports not to be one.

Prr Curram, Affirmed.

Cited: S. v. Wall, post, 275; S. v. McIntosh, 29 N. C., 69; Forbes v.
Hunter, 46 N. C., 233.

(275)
STATE oN RELATION oF JOHN L. FAIRLEY v. STEPHEN WALL AND OTHERS.

Gaston, J. As this case is, in all respects, except as to parties, the
same with that brought on the relation of Alexander Little against these
defendants, ante, 272, there must be the same judgment in it.

Per Curiam. Affirmed.

Cited: Forbes v. Hunter, 46 N. C., 233.
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STATE on TBE ReEraTioNn or ALEXANDER LITTLE v. WILLIAM POWELL
ET AL.

The power given to the county court to appoint. a constable in case of a
vacancy is a special power, and cannot be exercised without the presence
of seven justices; otherwise, both the appointment and the bond given
under it are void.

Appear from Nash, J., at Spring Term, 1842, of Ricamon,

This was an action against the defendants on a paper-writing purport-
ing to be given by one Sedbury and the defendants as his sureties, on a
bond upon his appointment as constable, and dated 16 January, 1838.
The signing and sealing of the instrument were proved, and that it was
regularly filed by the clerk of the county court of Richmond
among the constables’ bonds in his office. Further, to prove the (276)
delivery of the paper-writing and its acceptance by the court, the
records of the county court of Richmond of January Term, 1838, were
produced, where the following entry appears: “On motion, Shadrach H.
Sedbury was appointed constable, gave bond with William Powell, John
Morrison, and Stephen Terry securities.” This entry was made on
Wednesday, 17 January, 1838, when the court was held by three magis-
trates only. It was admitted that the said Sedbury was not elected,
either by the people or by the county court, but was appointed as above
stated. It was objected by the defendant’s counsel that the paper-writing
declared on was void, because Sedbury was not elected either by the peo-
ple or by the county court of Richmond, seven magistrates being on the
bench, but that he was appointed by a court consisting of but three
magistrates, and that a court so constituted was not the legally consti-
tuted agent of the State to receive the said paper-writing as a bond. The
court being of this opinion, the plaintiff submitted to a nonsuit and
appealed.

Wanston for plaintiff.
Badger and Strange for defendants.

Gaston, J. The county court derives all its power of appointing con-
stables and taking bonds from them from the statute to which we have
referred in the opinion in 8. v. Wall, ante, 267. It is ordered to supply a
vacancy when no election has been made by the people, “seven justices
being present.” From this act flows its authority, which is necessarily
special. It is given to the court, seven justices being present, but not
otherwise. The appointment, therefore, in this case was wholly without
authority, and, for the reasons given in the case already referred to, the
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instrument given as an official bond was altogether inoperative, because
not accepted by an aunthorized agent of the State.
Per Curiam. Affirmed.

Cited: Forbes v. Hunter, 46 N. C., 233; Leak v. Comrs., 64 N. C,,
135.

(277)
JAMES W. NEWSOM, ApMINISTRATOR, HTC., AND OTHERS v. LEWIS
THOMPSON, EXECUTOR, ETC.

To make a deed valid, the grantees (unless by way of remainder) as well as
the grantors, must be in esse,; at all events before the act of 1823 (Rev.
Stat., ch. 37, sec. 22).

Appear, from Seltle, J., at Spring Term, 1842, of NorramamMpTON.

This was an action of detinue by James W. Newsom, administrator
of Benjamin Pledger, Willie F. Pledger, Matilda Pledger, and Charity,
Kinchen, John, and Jesse Pledger, infants, by their next friend, Willie
T. Pledger, against the defendant, to recover a negro slave named Cary.
The defendant pleaded “non detinet and statute of limitations,” and
issue was joined. The jury found a verdict for the plaintiffs, subject to
the opinion of the court upon the following case reserved:

On 20 November, 1819, one John Pledger made a deed of gift, which
was duly acknowledged at December Term, 1819, of Northampton
County Court, in which county both the donors and donees then resided.
The said deed, which was duly proved and recorded, is in the following
words, viz.:

To all people to whom these presents shall come, I, John Pledger, of
the county of Northampton and State of North Carolina, send greeting:
Know ye, that I, the said John Pledger, for and in consideration of the
natural love and affection which I have and bear unto my beloved grand-
sons, Benjamin W. Pledger and Willie Pledger, sons of my son George
W. Pledger; and if, also, my said son George W. Pledger’s present wife,
Becky Pledger, should have another child or children, then and in that

case to be equally benefited in this gift with the two above men-
(278) tioned; and for divers other good causes and considerations me

hereunto moving, have given and granted, and by these presents
do give and grant unto the said grandchildren, one negro man named
Cary, to have, hold, and enjoy the said negro Cary unto the said Grand-
children, their executors, administrators, and assigns, forever. And I,
the said John Pledger, all and singular the aforesaid negro Cary to the
said grandchildren, their executors, administrators, and assigns, against
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all persons whatsoever, shall and will warrant and defend by these pres-
ents. In witness whereof I have hereunto set my hand and seal this 20
November, 1819. Joux PrepeEr. [sEar]
In presence of
R. WHITAKER.

This deed was proved at December Term, 1819, and registered 24
January, 1820. At the time of the execution of this instrument, Benja-
min W. Pledger and Willie Pledger, mentioned in the deed, were the
only children of George W. Pledger and Becky, his wife, and were in-
fants living with their father, George. The negro slave named in the
deed went into the possession of the said George, and so continued until
1829, when the defendant’s testator took possession and held and kept
the slave as his own property until his death in the year ...., when the
defendant assumed possession as executor, and hath retained and still
retains it, after notice of the plaintifls’ claim, and refuses to surrender
the slave to them. In 1831 Benjamin Pledger departed this life, intes-
tate and an infant under the age of 21 years, and at March Term, 1841,
of the county court of Northampton administration on his estate was
duly eommitted to the plaintiff James W. Newsom; the other plaintiffs
are children of the said George and Becky, born after the execution of
the deed, and all of them before 1829, except Jesse Pledger, who was
born in 1830. All were infants at the institution of this suit, except
Willie, who came of full age within less than three years before its com-
mencement.

On the trial it was insisted on the part of the defendant that (279)
the said deed passed the whole legal title in the slave to the donees
therein named, and who were living at the time of its execution; and
that the grandchildren subsequently born did not, upon their births, be-
come entitled at law under the said deed; and so the defendant’s counsel
insisted that the plaintiffs were not entitled to maintain this action. And
the defendant’s counsel further insisted that if the plaintiffs were enti-
tled to recover the slave, yet as to the hire of the slave, while in the
possession of the defendant’s testator and before all the plaintiffs were
in being, a recovery could not be had in this action. And it is agreed,
if the court shall be of opinion that the plaintiffs are not entitled to
maintain this action, judgment of nonsuit is to be entered; otherwise,
judgment to be given upon the verdiet. And if the court shall be of
opinion with the defendant, upon the latter point as to the hire, then
the damages are to be reduced by striking out therefrom the saum of
$72.50 for the hire accrued before the birth of the last born of the plain-
tiffs, and judgment to be for the plaintiffs for the residue.

Upon consideration of which the presiding judge being of opinion with
the plaintiffs, it is, therefore, considered by the court that the plaintiffs

197



IN THE SUPREME COURT. [24

DEAVER v. RICE.

recover of the defendant the negro slave Cary, of the value of $700, and
also the sum of $942.50 as damages for his detention; from which judg-
ment the defendant appealed to the Supreme Court.

No counsel for plaintiffs.
Badger for defendant.

Rurrin, C. J. If the act of 1823, ch. 1211 (Rev. Stat., ch. 37, sec. 22),
could help a deed like this, yet it cannot operate on that before us, inas-
much as it was made in 1819, before the act passed. As a conveyance
at common law, it is clearly ineffectual to vest the slave in persons then

unborn, the limitations to such persons not being by way of
(280) remainder after a proper particular estate. To make a deed valid,

the grantee as well as the grantor must be in esse. Upon the case
agreed, therefore, the Judgment of the Superior Court must be reversed,
and judgment of nonsuit entered.

Per Curiam. Reversed.

THOMAS S. DEAVER v. JOSEPH M. RICE, ADMINISTRATOR, ETC.

It is not sufficient evidence of the loss of an execution, which had been in the
hands of a constable, so as to let in secondary evidence, to show that the
constable had removed to another State and had left his papers generally
with an agent, who testified that the execution was not to be found among
the papers so left.

ArpEarL from Bailey, J., at Spring Term, 1842, of BuNcoMsE.

This was an action of trover, brought to recover damages for some
corn. The plaintiff claimed title as follows: It was shown that the corn
had belonged to one Keith, and the plaintiff alleged that he had bought
it at execution sale. A witness by the name of Bridgman was introduced,
who stated that his brother had been a constable in this ecounty, and had
left the State about a year after the alleged sale and had not returned;
that when he left the State, he placed in the witness’s possession a pareel
of his papers, and instructed him to get a portion of them which had
been left with one John Carter. The witness said that he did obtain a
bundle of papers from the said Carter. He further stated that he had
recently, at the instance of the plaintiff, made a search among all these

papers, and could find only three executions. (These execu'ions
(281) are said to be marked A., and to be made a part of the case. They
do not appear, however, on the record returned to the Supreme
Court, nor do they seem to be material in the case as presented to the
Supreme Court.) He further stated that he was present at the sale of
the corn, when the plaintiff purchased from his brother, the officer; that
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he did not see any execution or hear his brother say he had one, but
Keith, whose corn was sold, told him that “the money was going to
Deaver and others,” or that “the execution was in favor of Deaver and
others,” he was not sure which. He also stated that when the corn was
bid off he saw no money paid. Upon this statement, the plaintiff’s coun-
sel proposed to give parol evidence of an execution in favor of the plain-
tiff, Deaver against Keith, under which he alleged the sale had been
made, and which had been lost. The defendant’s counsel objected to
this, because, even if it were admitted that there had been such an execu-
tion in the hands of the officer, Bridgman, at the sale, yet there was no
evidence that it had been handed over with the bundle of papers either
to the witness or to Carter, and by him to the witness; and that Bridg-
man and Carter should have been examined before parol evidence could
be given. His Honor held that the loss of the paper was not sufficiently
established to admit secondary evidence, and instructed the jury that they
should not consider it. He then instructed the jury that, though there
was no levy indorsed on either of the three executions in evidence, yet,
if they were satisfied that the officer at the time of the sale had either of
them in his possession, and in fact sold the corn under either of them,
they would find for the plaintiff. A verdiet was rendered for the de-
fendant. A mew trial was moved for beeause parol evidence was not
permitted to be given of the Deaver execution. This motion was over-
ruled, and, judgment being entered for the defendant according to the
verdict, the plaintiff appealed.

No counsel on either side. (282)

Dawier, J. The judge was of opinion that the plaintiff had not laid
a sufficient foundation of the loss of the execution to be let in to give
parol or secondary evidence of the same. And in this opinion we agree
with the judge. The deposition of the constable has not been taken,
John Carter has not been examined, nor the magistrate who issued the
execution. The only evidence offered on this point was the testimony of
the brother of the constable, who said that the execution was not among
the papers left with him, or in the file of papers he had got from Carter.
If a man had brought an action of debt on a bond, profert could not be
dispensed with merely on the plaintiff’s showing that the person who had
possession of it had removed into another State.

Per Curram. No error.
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HUGG & BELL v. BOOTH & PORTER.

Unliquidated damages, such as damages which in their nature are uncertain,
for the breach of an agreement, cannot be made the subject of attachment
under our attachment law.

Avrgar from Baitle, J., at Spring Term, 1842, of Cravex.

This was a proceeding by attachment against one Seldon Tryon, in
which the defendants Booth & Porter were summoned as garnishees, upon
the allegation that they were indebted to said Tryon. In their garnish-
ment the defendants denied that they owed Tryon anything, and there-
upon, at the instance of the plaintiffs, an issue was made up to try the
fact. On the trial the plaintiffs, in order to prove the indebtedness of

the defendants to Tryon, produced the instrument, of which the
(283) follow is a copy:

~ This may certify that if Mr. Seldon Tryon should wish to purchase

of us tinware at our wholesale prices within twelve months from date,

and should have Otis Porter’s note in his possession, we will take the

same in payment. Boorr & Porrer.
New Bzrw, 13 May, 1836.

They also produced four notes, of which the following are copies:

$317.75. Six months after date I promise to pay Seldon Tryon the
sum of $317.75, for value received, as witness my hand and seal, this
10 Junc, 1836. Ot1s PorTER. |sEAL]

Eight months after date I promise to pay Seldon Tryon the sum of
$317.75, for value received, as witness my hand and seal, this 10 June,
1836. Ot1s PortEr. [sEAL]

One day after date I promise to pay Seldon Tryon or order $520.21,
for value received, as witness my hand and seal. Edgecombe County,
North Carolina, 18 July, 1836. Ortis Porrer. [sear]

Ninety days after date I promise to pay Seldon Tryon or order
$525.56, for value received. Witness my hand and seal. Edgecombe
County, North Carolina. Otis PorrEr. [sEar]

The plaintiffs then proved that Tryon had, within twelve months from
the date of the instrument above referred to, presented these notes to
Booth & Porter, and demanded their amount in tinware at wholesale
prices, and that Booth & Porter refused to comply with the demand. It

appeared that Otis Porter was insolvent at the time of this de-
(284) mand. Upon this evidence the plaintiffs insisted that Booth &
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Porter were indebted to Seldon Tryon the amount of the said notes,
and that the issue must, therefore, be found in their favor. The
defendants then introduced as a witness Otis Porter, the person named
in the instrument given by them, who testified that he met Seldon Tryon
in New Bern, where the defendants had a tin factory, and in the pres-
ence of James Porter, one of the firm of Booth & Porter, the witness
agreed to purchase clocks of Tryon, and James Porter agreed to take
Otis Porter’s note for tinware at the wholesale prices, and thereupon the
ingtrument above referred to was given by James Porter, in the name of
Booth & Porter. The witness testified that he subsequently purchased
of Tryon one hundred clocks, and therefor gave the two smaller of the
notes above mentioned; that the cloeks were then at Tryon’s store in
Edgecombe County, where the witness called occasionally and took them
as he wanted them, he being at the time engaged in peddling, until he had
received about one-half of the number purchased, and that the balance
of them he never received, as Tryon refused to let him have them; that
" the two larger notes were given for dry goods, the whole of which he
received from Tryon. The defendants then introduced Jonathan Pike,
who testified that on a certain occasion Tryon came to him and offered
to sell him the four notes above referred to; that Tryon was then about
going on a trip to the north, and witness told him he would take the
notes, provided Tryon would agree to take them back on his return, if
the witness should not like them ; that after Tryon returned, he, the wit-
ness, took the notes to him and requested him to take them back accord-
ing to his promise, but he refused to do so, alleging that the notes were
good, and saying that he had then in his possession $500 or $600 worth
of property belonging to Otis Porter. This witncss stated further that
he renewed his application to Tryon two or three times; and finally sued
him, when they settled the difficulty by Tryon taking back the notes and
returning the money witness had given for them.
Upon this case the defendants objected to the plaintiffs’ recov- (285)
ery, upon several grounds; first, Because they were not indebted
to Tryon, within the meaning of the act of Assembly (Rev. Stat., ch. 6)
so as to make them responsible therefor as garnishees; secondly, Because
the instrument upon which they were sought to be made responsible was
not an available contract between them and Tryon, both for want of a
consideration and want of mutuality; thirdly, Because the engagement
only mentions one note of Otis Porter, and Tryon could not recover upon
a demand of four. The court held that the only claim which Tryon
could have against Booth & Porter was for damages in consequence of
their refusal to comply with the contract above spoken of ; that such dam-
ages were entirely uncertain, and that, as the act required garnishees to
state on oath the amount of their indebtedness to the person whose prop-
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erty was attached, it did not embrace cases where the claim was for
uncertain damages, the amount of which could not be known to, and
could not, therefore, be stated by, the garnishees. In submission to this
opinion the plaintiffs suffered a nonsuit and appealed to the Supreme
Court.

J. H. Bryan and J. W. Bryan for plaintiffs.
Badger for defendants.

Rurrin, C. J. The provisions of our attachment law were, in our
opinion, correctly construed by his Honor. That part of it which was
taken from the act of 1777 authorizes a person to whom one removing
is indebted to take out an attachment for his debt or demand” and have
it levied “on the estate of such debtor, or in the hands of any person
tndebted to or having any effects of the defendant”; and it provides that
where the attachment shall be thus served in the hands of one supposed
“to be indebted to or to have any of the effects” of the party defendant,
the garnishee shall be summoned to answer on oath “what he is indebted
to the defendant, or what effects of his he hath in his hands”; and upon
the examination of the garnishee, the court shall “enter judgment and

award execution against the garnishee for all sums of money due
(286) to the defendant from him, or for all effects, etc.” It seems plain

upon the act thus far that the garnishee could only be called on
to account for specific estate and effects belonging to the debtor and left
with the garnishee as the effects of the debtor, or for a debt owing from
the garnishee and then due to the debtor. The plaintiff in attachment -
is permitted to use that process to recover his “debt or demand.” But
when the subject on which the process may be served is spoken of, the
phraseoclogy limits its operation yet more narrowly by requiring it to be
served in the hands of one éndebted to the defendant. And it would
seem, indeed, that the indebtedness, at first, must have been in a sum of
money then due; since the act directs an immediate judgment and execu-
tion, and uses the language, “sum of money due.” Under the act of 1777,
we think it clear that no demand could be attached in the hands of a
garnishee but one that was a debf in a legal sense, and for which an
action of debt or indebitatus assumpsit would lie, or arising upon a lia-
bility on negotiable paper, as upon drawing a bill of exchange or in-
dorsing a promissory note, in which case the measure and nature of the
party’s liability are as clearly defined and as well ascertained in the law
merchant as those of an obligor in a bond or the maker of a note. That
act did not even embrace the cases of acknowledged money debts, not due
at the time, or an indebtedness in specific articles; nor provide for a
denial by the garnishee of his indebtedness. The attachment could only
be served on one “indebted”; and the judgment was to be “upon-his
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examination ouly”—which yet more clearly evinces that it could only
apply to such demands of which the garnishee could conscientiously and
with reasonakle certainty state the amount on his oath, and not to a case
of uncertain damages, of which there is no standard until assessed by a
jury. If the present case had, therefore, arisen before the act of 1793,
it is apparent it could not have been sustained. Here it is impossible to
say that Booth & Porter were indebled to Seldon Tryon, the defendant in
the attachment; for if the contract had been for the sale and purchase of
tinware at specific prices, to be paid at the time of delivery in money or
otherwise, Tryon, upon the tender merely of the payment, could
not recover the value of the ware as a debt, but could sue only on (287)
the special agreement, and recover, in damages, the difference be-
tween the price the purchaser was to give and the market value when
they ought to have been delivered. It would be the same case here. It
is true, Otis Porter is said to have become insolvent, so that it is possible
his notes may be worth nothing. But that is not absolutely certain, as
he might from his age, connections, or enterprise, probably at some day
be akble to pay the notes or some part of them. At all events, a jury
might think so; and they would be bound to make the estimate, since
Tryon did not transfer those notes to Booth & Porter so as to vest them
in those parties for what they were worth, be that little or much, but
chose to keep them himself. They are thus still his, and he would have
to account for them before the jury, and could recover only the difference
between their value—as it might be made to appear—and the value of
the tinware. This, therefore, was not a money debt, nor even a debt of
any sort; but a liability upon a contract for unliquidated damages.
But 1t was argued that the other parts of the act, taken from the act
of 1793, ch. 389, have provisions which will embrace this case. Upon an
attentive consideration of them, however, we think otherwise; and, in-
deed, those parts of the act but serve to confirm the previous construc-
tion. They first authorize the plaintiff to take issue on the garnishment;
but still terms are used equivalent to those in the act of 1777 : this section
saying, “when the garnishee shall deny that he owes to or has property
of the defendant in his hands,” then the plaintiff may suggest that the
garnishee “owes to, ete.” and an issue shall be submitted to a jury,
Then follows a provision for other debts besides those in money, namely,
where the garnishee “is indebted to the defendant by any security or
assumption for the delivery of any specific articles,” in which case the
garnishee may either deliver the articles in exoneration of himself, or,
according to the circumstances, they are to be valued by a jury, and a
judgment rendered against the garnishee therefor. And, lastly,
the case of a debt not due is provided for in these words: “When (288)
a garnishee shall declare that the money or specific article due hy
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him will become payable or deliverable at a future day,” then there ghall
be a conditional judgment in the first 